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TAB BILL NO. and INTRODUCER

BILL DESCRIPTION and
SENATE COMMITTEE ACTIONS

COMMITTEE ACTION

1 SB 322
Brandes
(Similar CS/H 179)

Eminent Domain Proceedings; Revising the
distribution of interest on certain deposits held by
clerks of court in eminent domain proceedings, etc.

Ju 02/19/2013 Fav/CS
CA
AP

Fav/CS
Yeas 9 Nays O

2 SB 492
Hukill
(Identical H 583)

Estates; Providing an exception to property held by
agents and fiduciaries; providing that property held by
fiduciaries under trust instruments is presumed
unclaimed under certain circumstances; specifying
that a certain subsection does not require a caveator
to be served with formal notice of its own petition for
administration; providing provisions relating to gifts to
lawyers and other disqualified persons; providing for
in rem jurisdiction and personal jurisdiction over a
trustee, beneficiary, or other person, etc.

Ju 02/19/2013 Fav/CS
Bl

Fav/CS
Yeas 9 Nays 0

3 SB 530
Thrasher
(Similar H 693)

Dispute Resolution; Revising the short title of the
“Florida Arbitration Code” to the “Revised Florida
Arbitration Code”; providing that an agreement may
waive or vary the effect of statutory arbitration
provisions; requiring a court to decide whether an
agreement to arbitrate exists or a controversy is
subject to an agreement to arbitrate; providing that a
person waives any objection to lack of or insufficiency
of notice by appearing at the arbitration hearing;
requiring certain disclosures of interests and
relationships by a person before accepting
appointment as an arbitrator, etc.

Ju 02/19/2013 Fav/CS
RC

Fav/CS
Yeas 9 Nays O
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BILL DESCRIPTION and
TAB BILL NO. and INTRODUCER SENATE COMMITTEE ACTIONS COMMITTEE ACTION

4 SB 628 Driver Licenses; Authorizing a justice, judge, or Favorable
Joyner designated employee to access reproductions of Yeas 9 Nays 0
driver license images as part of the official work of a
court, etc.

JU 02/19/2013 Favorable
TR
RC

5 Workshop - Discussion and testimony on Civil Litigation Reform issues as follows: (no
vote to be taken):

Whether the test for the admissibility of scientific expert testimony in civil cases should be Discussed
based on the Frye standard or the Daubert standard.

Whether an award of damages for medical expenses in a negligence action should be Discussed
based on actual amounts paid, rather than billed.

Whether any changes are warranted for causes of action based on bad faith by an insurer. Discussed

Other Related Meeting Documents
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The Florida Senate

BILL ANALYSIS AND FISCAL IMPACT STATEMENT

(This document is based on the provisions contained in the legislation as of the latest date listed below.)

Prepared By: The Professional Staff of the Committee on Judiciary

BILL: CS/SB 322

INTRODUCER: Committee on Judiciary and Senator Brandes

SUBJECT: Eminent Domain Proceedings
DATE: February 20, 2013 REVISED:
ANALYST STAFF DIRECTOR REFERENCE ACTION

1. Brown Cibula JU Fav/CS
2. CA
3. AP
4,
5.
6.

Please see Section VIII. for Additional Information:

A. COMMITTEE SUBSTITUTE..... Statement of Substantial Changes

B. AMENDMENTS........ccccvvvvinnne |:| Technical amendments were recommended
|:| Amendments were recommended
|:| Significant amendments were recommended

Summary:

CS/SB 322 requires a clerk of court to pay the owner of property taken by eminent domain at
least some of the interest earned on the deposit securing payment for the property. Under existing
law, the clerk must pay 90 percent of the interest earned exclusively to the petitioner.

Under this bill, the clerk may distribute interest to the defendant or the petitioner, or both,
depending upon the outcome of the case.

The remaining 10 percent of interest earned on deposits stays with the clerk, and this does not
change under the bill.

This bill only affects interest earned on deposits in quick, or accelerated takings. A quick taking
occurs when a governmental entity takes physical possession of property prior to a final
judgment in an eminent domain case. Currently, the defendant, or property owner, receives none
of the interest, although the defendant has already been deprived of the use of the property.

This bill substantially amends section 74.051, Florida Statutes.
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Il. Present Situation:
Constitutional Provisions on Takings

The Fifth Amendment of the United States Constitution applies to the states through the
Fourteenth Amendment and provides, in part: “nor shall private property be taken for public use,
without just compensation.’”

Similarly, the Florida Constitution states that: “No private property shall be taken except for a
public purpose and with full compensation therefor paid to each owner or secured by deposit in
the registry of the court and available to the owner.?”

Florida Law on Eminent Domain

Florida affords generous treatment to private property owners, or defendants in eminent domain
proceedings. In Florida, the owner is entitled to full and fair compensation.®> Compensation is
generally the payment of the fair market value of the property.* Fair market value is considered
to be based upon what a willing buyer would pay to a willing seller.°Also, the petitioner must
always pay attorney’s fees and reasonable costs to the defendant.® Reasonable costs include
appraisal fees and, if business damages are involved, an accountant’s fee.” Defendants also have
the right to a jury trial.®

Eminent domain is effected in one of two ways. The first is through the traditional eminent
domain process. The second is considered a quick taking, and occurs when the governmental
entity takes immediate possession of the property before the completion of the judicial
procedure. A “taking” of property is considered to result from a physical invasion or a regulatory
imposition.?

Traditional Eminent Domain

The process for traditional eminent domain is as follows:

e Upon the filing of the petition, the clerk of the court issues a summons to the defendants
(private property owners) listed in the filing. The defendants must show cause why the
identified property should not be taken.°

e If a defendant challenges the action, the parties proceed to jury trial. The trial is given
priority scheduling over other civil actions.™

' U.S.C.A. CoNnsT. AMEND V.
2 FLA. CONST., art. X., s. 6(a).
® Debra Herman and Jorge Martinez-Esteve, The Admissibility of Dedication Requirements in Condemnation Cases: No
![onger the Road Less Traveled, 85 Nov. FLA. B.J. 20, 21 (Nov. 2011).
Id.
> 1d.
j Section 73.091(1), F.S.
Id.
¥ Section 73.071(1), F.S.
® Alachua Land Investors, LLC v. City of Gainesville, 2013 WL 363376, at *2 (Fla. 1st DCA 2013).
10 Section 73.031(1), F.S.
! Section 73.071(1), F.S.
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e At the trial, the jury determines the amount of compensation to be paid.'? The amount of
compensation is determined as of the earlier of the date of trial, or the date that title passes.*®

e The judgment of the court provides that the title to the property vests in the petitioner when
the money listed on the jury verdict is paid or secured by deposit.**

¢ Within 20 days after the date of judgment, the petitioner must deposit the amount of the
verdict into the court registry.*®

Eminent Domain Through a Quick Taking

The second type of eminent domain is called a “quick taking.” Public entities that have the right
to take possession and title before the entry of final judgment in the case must file a declaration
of taking. The declaration must contain a good faith estimate of the value of the property.*®

If the court determines that the petitioner is entitled to possession of the property before final
judgment, it must enter an order requiring the petitioner to deposit money in an amount that will
fully secure and compensate the defendant. These monies are deposited into the court registry.*’
The order of taking is not effective until the deposit is made in the court registry. The clerk is
authorized to invest the deposit before its release to earn the highest interest rate possible. Ninety
percent of any interest earned is paid to the petitioner.'® The remaining interest remains in the
registry of the court.'

The procedures are the same for both traditional and quick takings regarding service of process,
opportunity for hearing, due process, and other rights of the defendant.

Case Law on Interest on Deposits in a Court Registry

In the 2008 case of Mallards Cove v. Pittman, the circuit court struck down as unconstitutional
the part of s. 74.051(4), F.S., which requires that the 90 percent of the interest earned on the
deposit be paid to the petitioner.?! In the case, the clerk distributed interest to the public entity.
The court found, specifically, that the requirement to pay the interest to the petitioner constitutes
an unconstitutional taking under the Fifth and Fourteenth Amendments of the United States
Constitution. As such, the defendant was entitled to the interest. The court based its decision on
the reasoning of the United States Supreme Court in its review of a Florida Supreme Court
decision in Webb’s Fabulous Pharmacies v. Beckwith.?? In Webb s, the clerk exacted a fee for
court services in addition to retaining the interest earned on deposits in the court registry. This

12 section 73.071(3), F.S.

3 Section 73.071(2), F.S.

' Section 73.101, F.S.

' Section 73.111, F.S.

1° Section 74.031, F.S.

17 Section 74.051(2), F.S.

18 Section 74.051(4), F.S.

9 Brock v. Bowein, 99 So. 3d 580, 582 (Fla. 2d DCA 2012). Section 28.33, F.S., authorizes the clerk to retain 10 percent of
the interest earned on deposits in the registry of the court, as a “reasonable management investment fee.”

20 Sections 74.021, 74.041, and 74.051, F.S.

2! Mallards Cove LLP v. Jed Pittman, Clerk of the Circuit Ct. of Pasco County, Case No. 51-2008-CA-7689 (2011).
2 Webb’s Fabulous Pharmacies v. Beckwith, 449 U.S. 155 (1980).
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case involved a sale of assets between two companies. The court required an interpleader®® fund
to be set up to protect monies for creditors, as the seller’s debts appeared to exceed the purchase
price of the assets at the time of closing.**

At the time of the case, the clerk had access to monies under two different provisions in law:

e Section 28.24, F.S. This statute authorized a clerk’s fee through an administrative fee in the
amount of 1 Eercent of the first $500 and Y2 percent of the remainder for receiving funds into
the registry.? In this case, the fee came to $9,228.74. That amount came out at the time of
deposit.

e Section 28.33, F.S.: Regarding interest on the deposit, this section of law provided that “All
interest accruing from moneys deposited shall be deemed income of the office of the clerk.”?
The interest in this case totaled more than $100,000.?

The Court took issue with the clerk exacting, in essence, two fees for the same deposit. In
declaring the interest earned on the money while it was in the registry of the court private
property, the Court ruled that the deposit “was property held only for the ultimate benefit of
Webb’s creditors, not for the benefit of the court and not for the benefit of the county. And it was
held only for the purpose of making a fair distribution among those creditors.*?®

The case was not reviewed by a higher court. Therefore, it is unknown whether a higher court
would find unconstitutional the same language in s. 74.051 (4), F.S., as the Mallards court, and if
S0, upon what basis.

Effect of Proposed Changes:

Currently, s. 74.051, F.S., requires that 90 percent of the interest earned on security deposits with
the court registry in eminent domain cases be paid to the petitioner. This bill changes the
recipient of the interest from the petitioner to the ultimate owner of the deposit.

The clerk can pay either the petitioner or the defendant interest from the deposit, depending upon
the outcome of the case. The clerk can also distribute interest to both the petitioner and the
defendant, if the petitioner overpaid the deposit. If each party is entitled to a share of the deposit,
the amount of interest will be allocated accordingly, based on the ownership interests in the
deposit.

This bill takes effect July 1, 2013.

% The term “interpleader” is defined as “A suit to determine a right to property held by a usually disinterested third party
(called a stakeholder ) who is in doubt about ownership and who therefore deposits the property with the court to permit
interested parties to litigate ownership. Typically, a stakeholder initiates an interpleader both to determine who should receive
the property and to avoid multiple liability.” BLACK’S LAW DICTIONARY (9th ed. 2009).

2 Webb’s Fabulous Pharmacies V. Beckwith, 449 U.S. at 156.

% Section 28.24(14), F.S. This provision is no longer in the law. Instead, s. 28.24, F.S., provides a laundry list of set fees for
various clerk services.

% Section 28.33, F.S. (enacted as ch. 73-282, §1, L.O.F.)

2" Webb’s Fabulous Pharmacies V. Beckwith, 449 U.S. at 158.

% 1d. at 161, 165.
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V. Constitutional Issues:
A. Municipality/County Mandates Restrictions:

Data is not available to determine whether this bill may require counties or municipalities
to spend funds or limit their authority to raise revenue or receive state-shared revenues as
specified in Article VII, s. 18 of the Florida Constitution.

Article VII, s. 18 (b) of the Florida Constitution, prohibits the Legislature from “enacting,
amending, or repealing any general law if the anticipated effect” is to reduce county or
municipal aggregate revenue generating authority as it existed on February 1, 1989.

Subsection (d) provides an exemption from this prohibition. Laws determined to have an
“insignificant fiscal impact,” which means an amount not greater than the average
statewide population for the applicable fiscal year times $0.10 (which is $1.9 million for
FY 2012-13) are exempt.

As is discussed below in the Tax/Fee Issues Section, the bill’s effect on revenues is
uncertain. The Revenue Estimating Conference (REC) has not met to review the fiscal
impact of SB 322. Estimates from the REC may clarify whether the bill is a mandate or
exempt. If the bill is not exempt as having an insufficient fiscal impact, it may require a
two-thirds vote of the membership of each chamber to become law.

B. Public Records/Open Meetings Issues:
None.

C. Trust Funds Restrictions:
None.

V. Fiscal Impact Statement:
A. Tax/Fee Issues:

According to the Florida Department of Transportation (FDOT), since 1986, the FDOT
has collected $8,177,860 in interest earned on deposits in eminent domain proceedings.
In the last 3 years, however, collections have declined significantly to only $17,452.%°
The fiscal impact on local entities is unknown as of the date of this analysis.

B. Private Sector Impact:

This bill may have a positive fiscal impact on private property owners whose property is
taken through eminent domain. They will receive the benefit of some, or all of the
interest earned on deposits made into a clerk’s registry during quick takings.

% Florida Dept. of Transportation, SB 322 Bill Analysis (2013) (on file with the Senate Committee on Judiciary).
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C. Government Sector Impact:

Under this bill, governmental entities that are parties to a taking will receive less money
from interest earned on deposits made into a clerk’s registry.

The bill does not affect the amount of interest that may be retained by a clerk of court.

VI.  Technical Deficiencies:
None.
VII. Related Issues:
None.
VIII. Additional Information:
A. Committee Substitute — Statement of Substantial Changes:

(Summarizing differences between the Committee Substitute and the prior version of the bill.)

CS by Judiciary on February 19, 2013:

The committee substitute provides for distributions on interest earned on deposits made
in the court registry to be allocated, rather than apportioned, based on the ultimate
ownership in the deposit.

B. Amendments:

None.

This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate.
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Florida Senate - 2013 COMMITTEE AMENDMENT
Bill No. SB 322
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LEGISLATIVE ACTION
Senate . House
Comm: RCS
02/20/2013

The Committee on Judiciary (Gardiner) recommended the following:
Senate Amendment
Delete line 25

and insert:

interest earned shall be allocated in accordance with the
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Florida Senate - 2013 SB 322

By Senator Brandes

22-00502-13 2013322
A bill to be entitled
An act relating to eminent domain proceedings;
amending s. 74.051, F.S.; revising the distribution of
interest on certain deposits held by clerks of court
in eminent domain proceedings; providing an effective

date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Subsection (4) of section 74.051, Florida
Statutes, is amended to read:

74.051 Hearing on order of taking.—

(4) The court may fix the time within which and the terms
upon which the defendants shall be required to surrender
possession to the petitioner, which time of possession shall be
upon deposit for those defendants failing to file a request for
hearing as provided herein. The order of taking shall not become
effective unless the deposit of the required sum is made in the
registry of the court. If the deposit is not made within 20 days
from the date of the order of taking, the order shall be void
and of no further effect. The clerk is authorized to invest such
deposits so as to earn the highest interest obtainable under the
circumstances in state or national financial institutions in
Florida insured by the Federal Government. Ninety percent of the

interest earned shall be apportioned in accordance with the

ultimate ownership in the deposit paid—te—thepetitioner.

Section 2. This act shall take effect July 1, 2013.

Page 1 of 1
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THE FLORIDA SENATE

Tallahassee, Florida 32399-1100 COMMITTEES:

Transportation, Chair

Agriculture

Appropriations Subcommittee on Finance and Tax

Appropriations Subcommittee on Transportation,
Tourism, and Economic Development

Education

Health Policy

SELECT COMMITTEE: :
Select Committee on Patient Protection

SENATOR JEFF BRANDES and Affordable Care Act
22nd District

February 18, 2013

Tom Lee, Chairman

418 Senate Office Building
404 South Monroe Street
Tallahassee, FL 32399-1100

Dear Senator Lee:

[ respectfully request that my legislative assistant Chris Spencer be permitted to present my bill,
SB 322 regarding eminent domain, before the Judiciary Committee on Tuesday, February 19"
and 1:00PM in my absence.

I appreciate your consideration of this request; please contact me should you have any questions
or concerns.

Y

Sincerely; /

.

CC: Tom Cibula

REPLY TO:
O 3637 Fourth Street North, Suite 101, St. Petersburg, Florida 337041300 (727) 552-2745
0 318 Senate Office Building, 404 South Monroe Street, Tallahassee, Florida 32399-1100 (850) 487-5022

Senate's Website: www.flsenate.gov

DON GAETZ GARRETT RICHTER
President of the Senate President Pro Tempore




The Florida Senate

BILL ANALYSIS AND FISCAL IMPACT STATEMENT

(This document is based on the provisions contained in the legislation as of the latest date listed below.)

Prepared By: The Professional Staff of the Committee on Judiciary

BILL:

CS/SB 492

INTRODUCER:  Senator Hukill

SUBJECT: Estates
DATE: February 21, 2013 REVISED:
ANALYST STAFF DIRECTOR REFERENCE ACTION
1. Shankle Cibula JU Fav/CS
2 Bl
3.
4,
5
6
Please see Section VIIl. for Additional Information:
A. COMMITTEE SUBSTITUTE..... Statement of Substantial Changes
B. AMENDMENTS......cccovveeven. |:| Technical amendments were recommended
|:| Amendments were recommended
|:| Significant amendments were recommended
Summary:

CS/SB 492 makes a number of changes to the Florida Probate Code, which were recommended
by the Real Property, Probate, and Trust Law Section of The Florida Bar. These changes include:

Eliminating a requirement that an estate file a tax return for an estate tax when no tax is due.
Reducing to 2 years from 5 years the time period in which property held in a trust is
presumed to be unclaimed property and payable to the Department of Financial Services.
Providing that a caveator is not required serve notice on his or herself when he or she submits
a petition for administration of an estate.

Making void, with certain exceptions, any gift received by a lawyer, or a relative of the
lawyer, from a written instrument that the lawyer prepared.

Requiring that a clerk of court, upon receipt of a will, keep the will in its original form for 20
years.

Expanding the long-arm jurisdiction of Florida Courts to adjudicate trust disputes.

Removing conflicts between statue and the Florida Rules of Civil procedure over forum non
conveniens.

Requiring that a trustee provide a trust accounting to beneficiaries at least once a year.
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This bill substantially amends the following sections of the Florida Statutes: 198.13, 717.101,
717.112, 731.110, 731.703, 732.901, 736.0103, 736.0202, 736.0813, 607.0802, 731.201,
733.212, 736.0802, 736.08125, and 738.104.

This bill creates the following sections of the Florida Statutes: 717.1125, 732.0806, and
736.02025.

This bill repeals sections 736.0205 and 736.0807(4) of the Florida Statutes.
Present Situation:
Estate Taxes

Under the American Taxpayer Relief Act of 2012, the Internal Revenue Code does not provide a
federal tax credit for the amount an individual pays in state death taxes or state generation-
skipping taxes.* Under the Florida Constitution, the state may not tax estates in excess of the
amount of federal credit provided by the Internal Revenue Code.? Because federal law does not
authorize federal credits for state death taxes or state generation-skipping taxes, no taxes for
either are owed under s. 198.02, F.S., or 198.021, F.S.* However, even though the Florida
Constitution effectively prohibits a Florida estate tax, s. 198.13, F.S., requires any estate of a
decedent Elying after December 31, 2012, to file a tax return with the Florida Department of
Revenue.

Unclaimed Property

Chapter 717, F.S., details how to determine whether property held by a fiduciary is unclaimed
and how to dispose of it. This includes trustees of trust administered pursuant to chapter 736,
F.S., of the Florida Statutes. Currently, any intangible property or income held in a fiduciary
capacity for the benefit of another is presumed unclaimed if within 5 years after the property
becomes distributable the owner has not interacted with the property. Interaction includes
increasing or decreasing the principal, accepting payment of the principal or income,
communicating with fiduciary about the property, or otherwise indicating interest as evidenced
by a record on file with the fiduciary.’

Once the 5-year period elapses, the trustee may file a petition with the Department of Financial
Services and request that the department accept custody of the property.® Upon delivery of
property to the department, the state assumes custody and responsibility for the safekeeping of
the property. As long as the person who delivers the property to the department has done so in
good faith, he or she is relieved of any liability to manage the property.’

! American Taxpayer Relief Act of 2012, Pub. Law No. 112-240, H.R. 8, 112th Cong. (Jan. 2, 2013).
2 FLA. CONST. art VII, s. 5.

¥ Sections 198.02, F.S. and 198.021, F.S.

* Section 198.13, F.S.

> Section 717.112(1), F.S.

® Section 717.117(5), F.S.

" Section 717.1201(5), F.S.
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Caveat Notice Requirements

Section 731.110, F.S., allows an interested party to file a caveat with the circuit court preventing
an estate from being administered or a will from being submitted to probate without formal
notice being served on the caveator.® Based on the wording of the statue, if the caveator files for
adminisétration of the estate some courts have required the caveator to file notice on him or
herself.

Gifts to Lawyers

Under the Rules Regulating the Florida Bar, a lawyer “shall not solicit any substantial gift from a
client, including a testamentary gift or prepare on behalf of a client an instrument giving the
lawyer or person related to the lawyer any substantial gift unless the lawyer or other recipient of
the gift is related to client.”*® However, Florida courts have found that, with no prohibition in
statute, a violation of Rule 4-1.8(c), R. Regulating Fla. Bar, does not render a gift to the lawyer
void.!! Instead, an interested party must show fraud, undue influence, or duress in the creation of
the will to have the gift voided.?

Retention of Original Wills and Codicils

Under s. 732.901, F.S., all original wills must be deposited by the will’s custodian with the clerk
of court having venue over the estate, within 10 days of learning of the decedent’s death.’® The
clerk must retain the original will for safekeeping for 20 years.** However, the Florida Supreme
Court is currently considering changes to the Rules of Judicial Administration which, once a
probate proceeding is initiated, may allow for the clerk to create an electronic copy of the will
and destroy the original.*®

Jurisdiction over Trustees and Trust Beneficiaries

Current Florida law does not contain a comprehensive long-arm statute for litigation relating to a
trust. The Florida Supreme Court, following decisions by the United States Supreme Court, has
ruled that if there is a statute authorizing jurisdiction and if the defendant has sufficient minimum
contacts with Florida such that maintaining the suit does not offend traditional notions of fair
play and substantial justice, a Florida court may exercise jurisdiction over the defendant.'® The
minimum contacts test is a factual analysis insuring that a defendant’s constitutional right to due
process is not violated.?’ The statute authorizing the jurisdiction is called a long-arm statute.

# Sections 731.110(1) and 731.110(3), F.S.
° Real Property, Probate, and Trust Law Section of The Florida Bar, White paper: Proposed Amendment to s. 731.110(3),
Fla. Stat. (2013) (on file with the Senate Committee on Judiciary).
1R, Regulating Fla. Bar 4-1.8(c).
E Agee v. Brown, 73 So. 3d 882, 886 (Fla. 4th DCA 2011).
Id.
13 Section 732.901(1), F.S.
Y Florida Dep’t of State, General Records Schedule GS11 for Clerks of Court (January 1, 2010), available at
http://dlis.dos.state.fl.us/barm/genschedules/GS11-2010.pdf.
1> Real Property, Probate, and Trust Law Section of The Florida Bar, White paper: Proposed Amendment to s. 732.901, Fla.
Stat. (2013) (on file with the Senate Committee on Judiciary).
18 Venetian Salami Co. v. Parthenais, 554 So. 2d 499, 500-501 (Fla. 1989).
"1d at 500.
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The Real Property, Probate, and Trust Law Section of The Florida Bar is concerned that the
long-arm statute in s. 48.193(1), F.S., is too generic to authorize jurisdiction over all necessary
parties in a trust dispute, including nonresidents.'® Section 736.0202(1), F.S., allows Florida
courts to acquire personal jurisdiction over nonresidents if he or she accept a trusteeship of a
trust having its principal place of administration in Florida, or he or she moves the principal
place of administration of a trust to Florida. However, this leaves a number of scenarios in which
Florida courts do not have express authority for jurisdiction over all necessary parties. Examples
of necessary parties unaccounted for by s. 736.0202(1), F.S., include a beneficiary who accepts
compensation from a trust or a person who performs a service for a trust, if the trust has its
principle place of business in Florida.

While on its face, s. 736.0205, F.S., appears to be a statute establishing jurisdiction, courts have
interpreted it to be a forum non conveniens statute that requires a court to determine the “most
appropriate forum” in which a case should proceed.™® Courts have suggested that the statute
shifts to the plaintiff the burden of proving that the choice of venue is appropriate.?’ However,
this conflicts with Florida Rule of Civil Procedure 1.061 which provides that the defendant has
the burden of pleading and proving the facts necessary to obtain a change of venue. Thus, the
relationship between the statute and the rule of civil procedure creates confusion as to the correct
placement of burden of proof for forum non conveniens issues.

Trust Accounting

Under current Florida law, a trustee of an irrevocable trust must provide an annual accounting of
the trust to every beneficiary. The accounting must address the cash and property transactions in
the accounting period and what trust assets are currently on hand.?

Il. Effect of Proposed Changes:
Estate Tax

The bill amends s. 198.13, F.S., eliminating the requirement that an estate with a decedent dying
after December 31, 2012, file a tax return with the Florida Department of Revenue.

Unclaimed property held in Trust (Sections 1, 2, and 3)

The bill creates s. 717.1125, F.S., which reduces to 2 years from 5 years the time period after
which property held in a trust is presumed to be unclaimed property and payable to the
Department of Financial Services. However, the bill amends s. 717.112(1), F.S., to preserve
existing procedures for a personal representative of an estate to deposit unclaimed funds into the
registry of the court.

'8 Real Property, Probate and Trust Law Section of the Florida Bar, White paper: Proposed Statutes on Acquiring
Jurisdiction over Trustees and Trust Beneficiaries and Repealing s. 736.0205 (2013) (on file with the Senate Committee on
Judiciary).
22 In Re: Estate of McMillian, 603 So. 2d 685, 688 (Fla. 1st DCA 1992).

Id.
2! Sections 736.0813 and 736.01835, F.S.
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Caveat Notice Requirements (Section 4)

The bill amends s. 731.110, F.S., to clarify that a caveator is not required to serve formal notice
of his or her own petition for administration of an estate on his or herself.

Gifts to Lawyers (Section 6)

The bill creates s. 732.806, F.S., which voids, with certain exceptions, any part of a written

instrument that a lawyer prepared or supervised which makes a gift to a lawyer or a person

related to the lawyer. However, the restriction on gifts does not affect:

e Gifts to a lawyer or other person if the lawyer or other person is related to the person making
the gift.

e A written instrument appointing a lawyer, or other person related to the lawyer, as a
fiduciary.

e Title to property acquired for value from a person who receives the property in violation of
the restrictions on gifts.

The bill makes any provision of the instrument which attempts to waive s. 732.806, F.S.,
unenforceable. The bill also expressly provides that it does not preempt any other rights or
remedies of interested parties which may be available in equity.

Retention of Original Wills and Codicils (Section 7)

The bill amends s. 732.901, F.S., in anticipation of changes to the Rules of Judicial
Administration, clarifying that a clerk of court, upon receipt of a will, must keep the will in its
original form for 20 years. Transferring and storing the will in an electronic format does not
negate the requirement that the will be preserved in its original form. The bill also requires that a
custodian supply only the last 4 digits of the testator’s social security number to the clerk of
court upon deposit of the will, instead of the entire number.

Jurisdiction Over Trustees and Trust Beneficiaries (Sections 8, 9, 10, 11, and 12)

The bill amends s. 736.0202(1), F.S., making it a standalone provision governing in rem

jurisdiction over beneficiaries’ interests in a trust. Additionally, the bill amends s. 736.0202(2),

F.S., to create a comprehensive long-arm statute for litigation of trusts. It specifies acts or

conduct that allows Florida courts to acquire personal jurisdiction over a nonresident trustee,

trust beneficiary, or other person, as long as the constitutional due process requirement of

minimum contacts with the state is met. These acts include:

e A trustee who accepts a trust if the principle place of business of the trust is in Florida.

e A trustee who moves a trust to Florida.

e A trustee who commits a breach of a trust in this state.

e A beneficiary or person who accepts distribution or compensation from a trust if the principle
place of business of the trust is in Florida.

e A person who performs a service for a trust when the principle place of business of the trust
is in Florida.
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The bill also includes a catch-all provision that allows a court to exercise jurisdiction to the
maximum extent permitted by the State Constitution or the Federal Constitution.

The bill creates s. 736.02025, F.S., which provides for service of process for the litigation of trust
as laid out in chapter 48, F.S., the general statute on service of process.?” Section 736.02025,
F.S., also provides for service of process by mail or commercial delivery service if the case
involves an interest in trust property but does not seek a personal jurisdiction. Finally, it allows
for service by first-class mail in certain limited circumstances.

The bill repeals s. 731.0205, F.S., which eliminates any potential conflicts between the stature
and Rule 1.061 Fla. R. Civ. P. over forum non conveniens.

Trust Accounting (Section 13)

The bill amends s. 736.0813 F.S., to require that the trustee provide a trust accounting at least
once a year from the date of the last accounting or, if there has been no previous accounting, the
date that trustee became accountable.

Technical Changes (Sections 14, 15, 16, 17, 18, 19 and 20)

The bill amends ss. 607.0802, 731.201, 733.212, 736.0802, 736.08125, and 738.104, F.S., to
conform cross-references to changes made by the bill.

The bill takes effect on October 1, 2013.

V. Constitutional Issues:

A. Municipality/County Mandates Restrictions:

None.

B. Public Records/Open Meetings Issues:
None.

C. Trust Funds Restrictions:
None.

V. Fiscal Impact Statement:
A. Tax/Fee Issues:

None.

%2 See Chapter. 48, F.S.
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VI.

VII.

VIII.

B.

Private Sector Impact:

The bill will prevent financial benefits from passing to a lawyer in favor other
beneficiaries.

Government Sector Impact:

None.

Technical Deficiencies:

None.

Related Issues:

None.

Additional Information:

A.

Committee Substitute — Statement of Substantial Changes:
(Summarizing differences between the Committee Substitute and the prior version of the bill.)

CS by Judiciary on February 19, 2013:

The committee substitute deletes a requirement from s. 198.13, F.S., that an estate file a
tax return with the Florida Department of Revenue even though no state estate tax is due.
Amendments:

None.

This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate.
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LEGISLATIVE ACTION

Senate . House

The Committee on Judiciary (Bradley) recommended the following:
Senate Amendment (with title amendment)

Between lines 42 and 43
insert:

Section 1. Subsection (4) of section 198.13, Florida
Statutes, is amended to read:

198.13 Tax return to be made in certain cases; certificate
of nonliability.—

(4) Notwithstanding any other provisions of this section
and applicable to the estate of a decedent who dies after
December 31, 2004, if, upon the death of the decedent, a state
death tax credit or a generation-skipping transfer credit is not

allowable pursuant to the Internal Revenue Code of 1986, as

Page 1 of 2
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(a) The personal representative of the estate is not

amended:

required to file a return under subsection (1) in connection
with the estate.

(b) The person who would otherwise be required to file a
return reporting a generation-skipping transfer under subsection
(3) is not required to file such a return in connection with the

estate.

================= T ] TLE A MEDNDDMENT ================
And the title is amended as follows:
Delete line 2
and insert:
An act relating to estates; amending s. 198.13, F.S.;
deleting a provision that provides that certain
information relating to a state death tax credit or a
generation-skipping transfer credit is not applicable
to estates of decedents dying after a specific date;

amending s. 717.101, F.S.;

Page 2 of 2
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By Senator Hukill

8-00283A-13 2013492

A bill to be entitled
An act relating to estates; amending s. 717.101, F.S.;
providing a definition; amending s. 717.112, F.S.;
providing an exception to property held by agents and
fiduciaries; creating s. 717.1125, F.S.; providing
that property held by fiduciaries under trust
instruments is presumed unclaimed under certain
circumstances; amending s. 731.110, F.S.; specifying
that a certain subsection does not require a caveator
to be served with formal notice of its own petition
for administration; amending s. 732.703, F.S.;
revising language regarding instruments governed by
the laws of a different state; creating s. 732.806,
F.S.; providing provisions relating to gifts to
lawyers and other disqualified persons; amending s.
732.901, F.S.; requiring the custodian of a will to
supply the testator’s date of death or the last four
digits of the testator’s social security number upon
deposit; providing that an original will submitted
with a pleading is considered to be deposited with the
clerk; requiring the clerk to retain and preserve the
original will in its original form for a certain
period of time; amending s. 736.0103, F.S.; providing
definitions; amending s. 736.0202, F.S.; providing for
in rem jurisdiction and personal jurisdiction over a
trustee, beneficiary, or other person; deleting a
provision referring to other methods of obtaining
jurisdiction; creating s. 736.02025, F.S.; providing

provisions for methods of service of process in
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actions involving trusts and trust beneficiaries;
repealing s. 736.0205, F.S., relating to trust
proceedings and the dismissal of matters relating to
foreign trusts; repealing s. 736.0807(4), F.S.,
relating to delegation of powers by a trustee;
amending s. 736.0813, F.S.; clarifying the duties of a
trustee to provide a trust accounting; amending ss.
607.0802, 731.201, 733.212, 736.0802, 736.08125, and
738.104, F.S.; conforming cross-references; providing

an effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Present subsections (22) and (23) of section
717.101, Florida Statutes, are redesignated as subsections (23)
and (24), respectively, and a new subsection (22) is added to
that section, to read:

717.101 Definitions.—As used in this chapter, unless the
context otherwise requires:

(22) “Trust instrument” means a trust instrument as defined
in s. 736.0103.

Section 2. Subsection (1) of section 717.112, Florida

Statutes, is amended to read:
717.112 Property held by agents and fiduciaries.—
(1) Except as provided in ss. 717.1125 and 733.816, all

intangible property and any income or increment thereon held in
a fiduciary capacity for the benefit of another person is
presumed unclaimed unless the owner has within 5 years after it

has become payable or distributable increased or decreased the

Page 2 of 18
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principal, accepted payment of principal or income, communicated
concerning the property, or otherwise indicated an interest as
evidenced by a memorandum or other record on file with the
fiduciary.

Section 3. Section 717.1125, Florida Statutes, is created
to read:

717.1125 Property held by fiduciaries under trust

instruments.—All tangible and intangible property and any income

or increment thereon held in a fiduciary capacity for the

benefit of another person under a trust instrument is presumed

unclaimed unless the owner has, within 2 years after it has

become payable or distributable, increased or decreased the

principal, accepted payment of principal or income, communicated

concerning the property, or otherwise indicated an interest as

evidenced by a memorandum or other record on file with the

fiduciary.

Section 4. Subsection (3) of section 731.110, Florida
Statutes, is amended to read:

731.110 Caveat; proceedings.—

(3) If a caveat has been filed by an interested person
other than a creditor, the court may not admit a will of the
decedent to probate or appoint a personal representative until
formal notice of the petition for administration has been served
on the caveator or the caveator’s designated agent and the
caveator has had the opportunity to participate in proceedings
on the petition, as provided by the Florida Probate Rules. This

subsection does not require a caveator to be served with formal

notice of its own petition for administration.

Section 5. Subsection (4) of section 732.703, Florida
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732.703 Effect of divorce, dissolution, or invalidity of
marriage on disposition of certain assets at death.—

(4) Subsection (2) does not apply:

(a) To the extent that controlling federal law provides
otherwise;

(b) If the governing instrument is signed by the decedent,
or on behalf of the decedent, after the order of dissolution or
order declaring the marriage invalid and such governing
instrument expressly provides that benefits will be payable to
the decedent’s former spouse;

(c) To the extent a will or trust governs the disposition
of the assets and s. 732.507(2) or s. 736.1105 4363065 applies;
(d) If the order of dissolution or order declaring the
marriage invalid requires that the decedent acquire or maintain
the asset for the benefit of a former spouse or children of the
marriage, payable upon the death of the decedent either outright
or in trust, only if other assets of the decedent fulfilling

such a requirement for the benefit of the former spouse or
children of the marriage do not exist upon the death of the
decedent;

(e) If, under the terms of the order of dissolution or
order declaring the marriage invalid, the decedent could not
have unilaterally terminated or modified the ownership of the
asset, or its disposition upon the death of the decedent;

(f) If the designation of the decedent’s former spouse as a

beneficiary is irrevocable under applicable law;

(g) If the governing instrument direetingthe dispesition

of+theasset—at—death is governed by the laws of a state other

Page 4 of 18
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117 than this state; 146| this section.
118 (h) To an asset held in two or more names as to which the 147 (5) In all actions brought under this section, the court
119| death of one coowner vests ownership of the asset in the 148| must award taxable costs as in chancery actions, including
120 surviving coowner or coowners; 149 attorney fees. When awarding taxable costs and attorney fees
121 (1) If the decedent remarries the person whose interest 150| wunder this section, the court may direct payment from a party’s
122 would otherwise have been revoked under this section and the 151 interest in the estate or trust, or enter a judgment that may be
123 decedent and that person are married to one another at the time 152 satisfied from other property of the party, or both. Attorney
124 of the decedent’s death; or 153 fees and costs may not be awarded against a party who, in good
125 (j) To state-administered retirement plans under chapter 154| faith, initiates an action under this section to declare a gift
126 121. 155| wvoid.
127 Section 6. Section 732.806, Florida Statutes, is created to 156 (6) If a part of a written instrument is invalid by reason
128| read: 157| of this section, the invalid part is severable and may not
129 732.806 Gifts to lawyers and other disqualified persons.— 158 affect any other part of the written instrument which can be
130 (1) Any part of a written instrument which makes a gift to 159| given effect, including a term that makes an alternate or
131| a lawyer or a person related to the lawyer is void if the lawyer 160| substitute gift. In the case of a power of appointment, this
132| prepared or supervised the execution of the written instrument, 161 section does not affect the power to appoint in favor of persons
133| or solicited the gift, unless the lawyer or other recipient of 162| other than the lawyer or a person related to the lawyer.
134| the gift is related to the person making the gift. 163 (7) For purposes of this section:
135 (2) This section is not applicable to a provision in a 164 (a) A lawyer is deemed to have prepared, or supervised the
136| written instrument appointing a lawyer, or a person related to 165| execution of, a written instrument if the preparation, or
137| the lawyer, as a fiduciary. 166| supervision of the execution, of the written instrument was
138 (3) A provision in a written instrument purporting to waive 167 performed by an employee or lawyer employed by the same firm as
139| the application of this section is unenforceable. 168| the lawyer.
140 (4) If property distributed in kind, or a security interest 169 (b) A person is “related” to an individual if, at the time
141 in that property, is acquired by a purchaser or lender for value 170 the lawyer prepared or supervised the execution of the written
142 from a person who has received a gift in violation of this 171 instrument or solicited the gift, the person is:
143 section, the purchaser or lender takes title free of any claims 172 1. A spouse of the individual;
144 arising under this section and incurs no personal liability by 173 2. A lineal ascendant or descendant of the individual;
145 reason of this section, whether or not the gift is void under 174 3. A sibling of the individual;
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175 4. A relative of the individual or of the individual’s 204| the last four digits of the testator’s social security number to
176 spouse with whom the lawyer maintains a close, familial 205 the clerk upon deposit.
177 relationship; 206 (2) Upon petition and notice, the custodian of any will may
178 5. A spouse of a person described in subparagraph 2., 207 be compelled to produce and deposit the will as—previded—in
179| subparagraph 3., or subparagraph 4.; or 208| subseetien—3). All costs, damages, and a reasonable attorney’s
180 6. A person who cohabitates with the individual. 209 fee shall be adjudged to petitioner against the delinquent
181 (c) The term “written instrument” includes, but is not 210 custodian if the court finds that the custodian had no just or
182 limited to, a will, a trust, a deed, a document exercising a 211 reasonable cause for failing to deposit the will.
183| power of appointment, or a beneficiary designation under a life 212 (3) An original will submitted to the clerk with a petition
184 insurance contract or any other contractual arrangement that 213 or other pleading is deemed to have been deposited with the
185 creates an ownership interest or permits the naming of a 214 clerk.
186| beneficiary. 215 (4) Upon receipt, the clerk shall retain and preserve the
187 (d) The term “gift” includes an inter vivos gift, a 216 original will in its original form for at least 20 years. If the
188| testamentary transfer of real or personal property or any 217| probate of a will is initiated, the original will may be
189| interest therein, and the power to make such a transfer 218| maintained by the clerk with the other pleadings during the
190 regardless of whether the gift is outright or in trust; 219| pendency of the proceedings, but the will must at all times be
191 regardless of when the transfer is to take effect; and 220| retained in its original form for the remainder of the 20-year
192 regardless of whether the power is held in a fiduciary or 221| period whether or not the will is admitted to probate or the
193| nonfiduciary capacity. 222| proceedings are terminated. Transforming and storing a will on
194 (8) The rights and remedies granted in this section are in 223 film, microfilm, magnetic, electronic, optical, or other
195| addition to any other rights or remedies a person may have at 224 substitute media or recording a will onto an electronic record-
196 law or in equity. 225 keeping system, whether or not in accordance with the standards
197 Section 7. Section 732.901, Florida Statutes, is amended to 226| adopted by the Supreme Court of Florida, or permanently
198| read: 227 recording a will does not eliminate the requirement to preserve
199 732.901 Production of wills.— 228| the original will.
200 (1) The custodian of a will must deposit the will with the 229 (5) For purposes of this section, the term “will” includes
201 clerk of the court having venue of the estate of the decedent 230 a separate writing as described in s. 732.515.
202| within 10 days after receiving information that the testator is 231 Section 8. Present subsections (6) through (11) of section
203 dead. The custodian must supply the testator’s date of death or 232 736.0103, Florida Statutes, are redesignated as subsections (7)
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233| through (12), respectively, present subsections (12) through 262| invelvingthe trust— By acecepting adistribution fromsuch—a
234 (21) of that section are redesignated as subsections (14) 263| <£rust;—the reecipient submits persenally to—+the Surisdietionof
235| through (23), respectively, and new subsections (6) and (13) are 264 £k SEES £ —+thi tate—regardingany matter invelving+h
236 added to that section, to read: 265 distribution
237 736.0103 Definitions.—Unless the context otherwise 266 1. Accepts trusteeship of a trust having its principal
238 requires, in this code: 267 place of administration in this state at the time of acceptance.
239 (6) “Distributee” means a beneficiary who is currently 268 2. Moves the principal place of administration of a trust
240| entitled to receive a distribution. 269| to this state.
241 (13) “Permissible distributee” means a beneficiary who is 270 3. Serves as trustee of a trust created by a settlor who
242 currently eligible to receive a distribution. 271 was a resident of this state at the time of creation of the
243 Section 9. Section 736.0202, Florida Statutes, is amended 272 trust or serves as trustee of a trust having its principal place
244 to read: 273| of administration in this state.
245 736.0202 Jurisdiction over trustee and beneficiary.— 274 4. Accepts or exercises a delegation of powers or duties
246 (1) IN REM JURISDICTION.—Any beneficiary By —aeceepting—the 275| from the trustee of a trust having its principal place of
247| +£rusteeship of a trust having its principal place of 276| administration in this state.
248| administration in this state is subject er—bymeving—the 277 5. Commits a breach of trust in this state, or commits a
249 priaeipatpia £ odmintstration—teo—tht tate—the—trust 278| Dbreach of trust with respect to a trust having its principal
250| submits—persenatdty to the jurisdiction of the courts of this 279 place of administration in this state at the time of the breach.
251 state to the extent of the beneficiary’s interest in regarding 280 6. Accepts compensation from a trust having its principal
252| anymatter—invelving the trust. 281| place of administration in this state.
253 (2) PERSONAL JURISDICTION.— 282 7. Performs any act or service for a trust having its
254 (a) Any trustee, trust beneficiary, or other person, 283| principal place of administration in this state.
255| whether or not a citizen or resident of this state, who 284 8. Accepts a distribution from a trust having its principal
256| personally or through an agent does any of the following acts 285| place of administration in this state with respect to any matter
257 related to a trust, submits to the jurisdiction of the courts of 286 involving the distribution.
258| this state involving that trust: Withrespeet—to—their interests 287 (b) A court of this state may exercise personal
259 in—the—+trust,—the peneficiars fa—trusthaving tisprincipat 288 jurisdiction over a trustee, trust beneficiary, or other person,
260 pEe fadministration—dn—+thi tate—ar wbjeet—teo—th 289| whether found within or outside the state, to the maximum extent
261 Furisdietion——of—th EEaE £ —this state regarding anymatter 290| permitted by the State Constitution or the Federal Constitution.
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Section 10. Section 736.02025, Florida Statutes, is created
to read:

736.02025 Service of process.—

(1) Except as otherwise provided in this section, service

of process upon any person may be made as provided in chapter
48.

(2) Where only in rem or quasi in rem relief is sought

against a person in a matter involving a trust, service of

process on that person may be made by sending a copy of the

summons and complaint by any commercial delivery service

requiring a signed receipt or by any form of mail requiring a

signed receipt. Service under this subsection shall be complete

upon signing of a receipt by the addressee or by any person

authorized to receive service of a summons on behalf of the

addressee as provided in chapter 48. Proof of service shall be

by verified statement of the person serving the summons, to

which must be attached the signed receipt or other evidence

satisfactory to the court that delivery was made to the

addressee or other authorized person.

(3) Under any of the following circumstances, service of

original process pursuant to subsection (2) may be made by

first-class mail:

(a) If registered or certified mail service to the

addressee is unavailable and if delivery by commercial delivery

service is also unavailable.

(b) If delivery is attempted and is refused by the
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addressee.

(c) If delivery by mail requiring a signed receipt is

unclaimed after notice to the addressee by the delivering

entity.

(4) If service of process is obtained under subsection (3),

proof of service shall be made by verified statement of the

person serving the summons. The verified statement must state

the basis for service by first-class mail, the date of mailing,

and the address to which the mail was sent.

Section 11. Section 736.0205, Florida Statutes, is

repealed.

Section 12. Subsection (4) of section 736.0807, Florida

Statutes, is repealed.

Section 13. Paragraph (d) of subsection (1) of section
736.0813, Florida Statutes, is amended to read:

736.0813 Duty to inform and account.—The trustee shall keep
the qualified beneficiaries of the trust reasonably informed of
the trust and its administration.

(1) The trustee’s duty to inform and account includes, but
is not limited to, the following:

(d) A trustee of an irrevocable trust shall provide a trust

accounting, as set forth in s. 736.08135, from the date of the

last accounting or, if none, from the date on which the trustee

became accountable, to each qualified beneficiary at least

annually and on termination of the trust or on change of the

trustee.

Paragraphs (a) and (b) do not apply to an irrevocable trust

created before the effective date of this code, or to a
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revocable trust that becomes irrevocable before the effective
date of this code. Paragraph (a) does not apply to a trustee who
accepts a trusteeship before the effective date of this code.

Section 14. Subsection (2) of section 607.0802, Florida
Statutes, is amended to read:

607.0802 Qualifications of directors.—

(2) In the event that the eligibility to serve as a member
of the board of directors of a condominium association,
cooperative association, homeowners’ association, or mobile home
owners’ association is restricted to membership in such
association and membership is appurtenant to ownership of a
unit, parcel, or mobile home, a grantor of a trust described in
s. 733.707(3), or a qualified beneficiary as defined in s.
736.01034+4) of a trust which owns a unit, parcel, or mobile
home shall be deemed a member of the association and eligible to
serve as a director of the condominium association, cooperative
association, homeowners’ association, or mobile home owners’
association, provided that said beneficiary occupies the unit,
parcel, or mobile home.

Section 15. Subsections (2) and (11) of section 731.201,
Florida Statutes, are amended to read:

731.201 General definitions.—Subject to additional
definitions in subsequent chapters that are applicable to
specific chapters or parts, and unless the context otherwise
requires, in this code, in s. 409.9101, and in chapters 736,
738, 739, and 744, the term:

(2) “Beneficiary” means heir at law in an intestate estate
and devisee in a testate estate. The term “beneficiary” does not

apply to an heir at law or a devisee after that person’s
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interest in the estate has been satisfied. In the case of a
devise to an existing trust or trustee, or to a trust or trustee
described by will, the trustee is a beneficiary of the estate.
Except as otherwise provided in this subsection, the beneficiary
of the trust is not a beneficiary of the estate of which that
trust or the trustee of that trust is a beneficiary. However, if
each trustee is also a personal representative of the estate,
each qualified beneficiary of the trust as defined in s.
736.0103+4+4) shall be regarded as a beneficiary of the estate.

(11) “Devisee” means a person designated in a will or trust
to receive a devise. Except as otherwise provided in this
subsection, in the case of a devise to an existing trust or
trustee, or to a trust or trustee of a trust described by will,
the trust or trustee, rather than the beneficiaries of the
trust, is the devisee. However, if each trustee is also a
personal representative of the estate, each qualified
beneficiary of the trust as defined in s. 736.01034%4) shall be
regarded as a devisee.

Section 16. Subsection (1) of section 733.212, Florida
Statutes, 1s amended to read:

733.212 Notice of administration; filing of objections.—

(1) The personal representative shall promptly serve a copy
of the notice of administration on the following persons who are
known to the personal representative:

(a) The decedent’s surviving spouse;

(b) Beneficiaries;

(c) The trustee of any trust described in s. 733.707(3) and
each qualified beneficiary of the trust as defined in s.

736.0103434), 1if each trustee is also a personal representative
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of the estate; and

(d) Persons who may be entitled to exempt property

in the manner provided for service of formal notice, unless
served under s. 733.2123. The personal representative may
similarly serve a copy of the notice on any devisees under a
known prior will or heirs or others who claim or may claim an
interest in the estate.

Section 17. Paragraph (f) of subsection (5) of section
736.0802, Florida Statutes, is amended to read:

736.0802 Duty of loyalty.—

(5)

(f)1. The trustee of a trust as defined in s. 731.201 may
request authority to invest in investment instruments described
in this subsection other than a qualified investment instrument,
by providing to all qualified beneficiaries a written request
containing the following:

a. The name, telephone number, street address, and mailing
address of the trustee and of any individuals who may be
contacted for further information.

b. A statement that the investment or investments cannot be
made without the consent of a majority of each class of the
qualified beneficiaries.

c. A statement that, if a majority of each class of
qualified beneficiaries consent, the trustee will have the right
to make investments in investment instruments, as defined in s.
660.25(6), which are owned or controlled by the trustee or its
affiliate, or from which the trustee or its affiliate receives

compensation for providing services in a capacity other than as
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trustee, that such investment instruments may include investment
instruments sold primarily to trust accounts, and that the
trustee or its affiliate may receive fees in addition to the
trustee’s compensation for administering the trust.

d. A statement that the consent may be withdrawn
prospectively at any time by written notice given by a majority

of any class of the qualified beneficiaries.

A statement by the trustee is not delivered if the statement is
accompanied by another written communication other than a
written communication by the trustee that refers only to the
statement.

2. For purposes of paragraph (e) and this paragraph:

a. “Majority of the qualified beneficiaries” means:

(I) If at the time the determination is made there are one
or more beneficiaries as described in s. 736.0103(16) (c)
I36-0103+H4)+e), at least a majority in interest of the
beneficiaries described in s. 736.0103(16) (a) 73661634 +ta),
at least a majority in interest of the beneficiaries described
in s. 736.0103(16) (b) #36-03+034+4)+b), and at least a majority
in interest of the beneficiaries described in s. 736.0103(16) (c)
13601034 +e), if the interests of the beneficiaries are
reasonably ascertainable; otherwise, a majority in number of
each such class; or

(IT) If there is no beneficiary as described in s.
736.0103(16) (c) F36-0+034+4)r+e), at least a majority in interest
of the beneficiaries described in s. 736.0103(16) (a)
F36-0+E03{+4)+=) and at least a majority in interest of the
beneficiaries described in s. 736.0103(16) (b) #36-6363(+4){(b),
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465 1if the interests of the beneficiaries are reasonably 494 a. If at the time the determination is made there are one
466| ascertainable; otherwise, a majority in number of each such 495| or more beneficiaries described in s. 736.0103(16) (c)
467 class. 496| F36-010314)+e), the beneficiaries described in s.
468 b. “Qualified investment instrument” means a mutual fund, 497 736.0103(16) (a) #36-61483+4)r+{ar and (c); or
469 common trust fund, or money market fund described in and 498 b. If there is no beneficiary described in s.
470 governed by s. 736.0816(3). 499 736.0103(16) (c) #36-06+03H(+X4)+e), the beneficiaries described in
471 c. An irrevocable trust is created upon execution of the 500 s. 736.0103(16) (a) #36-630334+=)> and (b).
472 trust instrument. If a trust that was revocable when created 501 2. “Super majority of the eligible beneficiaries” means:
473| thereafter becomes irrevocable, the irrevocable trust is created 502 a. If at the time the determination is made there are one
474 when the right of revocation terminates. 503 or more beneficiaries described in s. 736.0103(16) (c)
475 Section 18. Paragraph (a) of subsection (2) of section 504| F36-01603F4+e)r, at least two-thirds in interest of the
476 736.08125, Florida Statutes, is amended to read: 505 beneficiaries described in s. 736.0103(16) (a) F36+6163+{+4)y{a)r or
4717 736.08125 Protection of successor trustees.— 506 two-thirds in interest of the beneficiaries described in s.
478 (2) For the purposes of this section, the term: 507 736.0103(16) (c) F36+6303{3+4)+e)y, if the interests of the
479 (a) “Eligible beneficiaries” means: 508 beneficiaries are reasonably ascertainable; otherwise, it means
480 1. At the time the determination is made, if there are one 509 two-thirds in number of either such class; or
481 or more beneficiaries as described in s. 736.0103(16) (c) 510 b. If there is no beneficiary described in s.
482 F36-06+63{+4)y+{e), the beneficiaries described in s. 511 736.0103(16) (c) F36-6163{+4)r{e)y, at least two-thirds in interest
483 736.0103(16) (a) #36-B81B3H3I4+=) and (c); or 512| of the beneficiaries described in s. 736.0103(16) (a)
484 2. If there is no beneficiary as described in s. 513 F36-0+03(+H4)y+4a)> or two-thirds in interest of the beneficiaries
485 736.0103(16) (c) F36-6363{+4)+te)y, the beneficiaries described in 514 described in s. 736.0103(16) (b) #36-63+63(3+4)+{b)y, if the
486 s. 736.0103(16) (a) 360403+ +=)r and (b). 515 interests of the beneficiaries are reasonably ascertainable,
487 Section 19. Paragraph (d) of subsection (9) of section 516 otherwise, two-thirds in number of either such class.
488 738.104, Florida Statutes, is amended to read: 517 Section 20. This act shall take effect October 1, 2013.
489 738.104 Trustee’s power to adjust.—
490 (9)
491 (d) For purposes of subsection (8) and this subsection, the
492 term:
493 1. “Eligible beneficiaries” means:
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Summary:

CS/SB 530 creates the Revised Florida Arbitration Code based on a 2000 model act. The original
act, the Florida Arbitration Code (FAC) was passed in 1957 and subsequently revised in 1967.
Since 1967, the FAC has gone mostly unchanged. The bill includes concepts that were not
included in the original act, such as the ability of arbitrators to issue provisional remedies,
challenges based on notice, consolidation of separate arbitration proceedings, required conflict
disclosures by arbitrators, immunity of arbitrators, and other substantive changes to the law. The
bill lays out a detailed framework for arbitration conducted under Florida law and repeals
sections of the existing FAC, the substantive concepts of which are subsumed by the revised act.

This bill substantially amends the following sections of the Florida Statutes: 682.01, 682.02,
682.03, 682.04, 682.05, 682.06, 682.07, 682.08, 682.09, 682.10, 682.11, 682.12, 682.13, 682.14,
682.15, 682.19, 682.20, 440.1926, 489.1402, and 731.401.

This bill creates the following sections of the Florida Statutes: 682.011, 682.012, 682.013,
682.014. 682.015, 682.031, 682.032, 682.033, 682.041, 682.051, 682.081, 682.181, 682.23, and
682.25.



BILL: CS/SB 530 Page 2

This bill repeals the following sections of the Florida Statutes: 682.16, 682.17, 682.18, 682.21,
and 682.22.

Il. Present Situation:

Florida traditionally has favored arbitration. In 1957, the Legislature enacted the Florida
Arbitration Code (FAC),* which prescribes a framework governing the rights and procedures
under arbitration agreements, including the enforceability of arbitration agreements. It was
subsequently amended in 1967, but remains largely unchanged. The FAC is based on the 1955
Uniform Arbitration Act (UAA). Alternative dispute resolution has been recognized as a viable
alternative to litigation in a court or jury trial, and it historically has been attractive for the
resolution of commercial business disputes.

Florida Arbitration Code

The FAC governs agreements to arbitrate where interstate commerce is not implicated.® The
FAC governs the arbitration process in its entirety, including, but not limited to the scope and
enforceability of arbitration agreements, appointment of arbitrators, arbitration hearing process
and procedure, entry and enforcement of arbitration awards, and appeals.

Under the FAC, Florida courts have held that the determination of whether any dispute is subject
to arbitration should be resolved in favor of arbitration.* A court’s role in deciding whether to
compel arbitration is limited to three gateway issues to determine the enforceability of an
arbitration agreement: (1) whether a valid written agreement to arbitrate exists; (2) whether an
arbitrable issue exists; and (3) whether the right to arbitration has been waived.’ The FAC
applies in arbitration cases only to the extent that it is not in conflict with federal law.°

Arbitration Generally

Arbitration is an alternative dispute resolution process in which parties “subm[it] a dispute to one
or more impartial persons for a final and binding decision.”” Arbitration is intended to be a
speedy and economical alternative to court litigation, which is often slow, time-consuming, and
expensive.® Parties to arbitration voluntarily give up substantial safeguards that litigants in court

! See ch. 682. F.S., and chapter 57-402, Laws of Fla.

% Chapter 67-254, Laws of Fla.

® O’Keefe Architects, Inc. v. CED Construction Partners, Ltd., 944 So. 2d 181, 184 (Fla. 2006).

* Michael Cavendish, The Concept of Arbitrability Under the Florida Arbitration Code, 82 FLA. B.J. 18, 20 (Nov. 2008)
(citing Waterhouse Constr. Group, Inc. v. 5891 S.W. 64th Street, LLC, 949 So. 2d 1095, 1099 (Fla. 3d DCA 2007)).

> Seifert v. U.S. Home Corp., 750 So. 2d 633, 636 (Fla. 1999).

® Powertel, Inc. v. Bexley, 743 So. 2d 570, 573 (Fla. 1st DCA 1999), review denied, 763 So. 2d 1044 (Fla. 2000), and Florida
Power Corp. v. Casselberry, 793 So. 2d 1174, 1179 (Fla. 5th DCA 2001).

" See the definition of “arbitration” at the website of the American Arbitration Association,
http://www.adr.org/aaa/faces/services/disputeresolutionservices/arbitration;jsessionid=2jXORZL CyKPVAwMPSrcvCkSmCL
sbXCrLZvRsLrhVNnhFChmSSnKj!-1600829671? afrlLoop=832669183421451& afrWindowMode=0& afrWindowld=null
(last visited Jan. 11, 2013).

& ManorCare Health Services, Inc. v. Stiehl, 22 So. 3d 96, 105 (Fla. 2d DCA 2009).
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proceedings enjoy, which may include the discovery process where parties obtain information
from one another.

Federal Arbitration Act

Congress enacted the Federal Arbitration Act (FAA) in 1925 to establish, in part, the
enforceability of pre-dispute arbitration agreements involving interstate commerce.'® The United
States Supreme Court has recognized that with the passage of the FAA, Congress expressed
intent for courts to enforce arbitration agreements and to place these agreements on an equal
footing with other contracts.™ The FAA established a federal policy that favors and encourages
the use of arbitration to resolve disputes. Due to this federal policy, the use of pre-dispute
arbitration agreements has expanded beyond use in commercial contexts between large
businesses and those with equal bargaining power to use in noncommercial consumer
contracts.*?

Effect of Proposed Changes:

This bill largely adopts the provisions of the 2000 revision of the Uniform Arbitration Act, as
approved by the National Conference of Commissioners on Uniform State Laws.*® The bill
significantly amends or repeals each section of the existing Florida Arbitration Code, and
amends s. 682.01, F.S., to rename the chapter as the "Revised Florida Arbitration Code.” This
bill also creates s. 682.011, F.S., to provide definitions.

Notice

The bill creates s. 682.012, F.S., to provide notice requirements. Notice is provided by taking
reasonable action to inform the other person, regardless of actual knowledge. Actual knowledge
or receipt of notice is sufficient. Additionally, the delivery of a notice to the person’s residence
or place of business, or another location held out by the person as a place of delivery, is
sufficient to provide notice.

Applicability

The bill creates s. 682.013, F.S., providing applicability of the revised act. The revised act
applies prospectively for agreements to arbitrate made on or after the effective date. It also
applies retroactively if all parties agree to apply the revised act. The Revised Florida Arbitration
Code does not affect an action or proceeding commenced or right accrued before the effective
date of the act, July 1, 2013. Beginning July 1, 2016, an agreement to arbitrate will be subject to
the Revised Florida Arbitration Act.

° Amanda Perwin, Mandatory Binding Arbitration: Civil Injustice By Corporate America, White Paper for the Center for
Justice & Democracy, No. 13 (August 2005), available at http://centerjd.org/content/white-paper-mandatory-binding-
arbitration-civil-injustice-corporate-america (last visited Jan. 11, 2013).

¥ See 9 U.S.CA. ss. 1-16.

1 Allied-Bruce Terminix Cos, Inc. v. Dobson, 513 U.S. 265, 270-271 (1995).

12 Shelley McGill, Consumer Arbitration Clause Enforcement: A Balanced Legislative Response, 47 Am. Bus. L.J. 361, 366
(Fall 2010).

13 See Business Law Section of The Florida Bar, Analysis of Proposed Revisions to the Florida Arbitration Code (2012) (on
file with the Senate Committee on Judiciary).
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Effect of Agreement to Arbitrate

The bill creates s. 682.014, F.S., to indicate that although the revised act is a default statute, “the
parties’ autonomy as exPressed in their agreements concerning an arbitration normally should
control the arbitration.”** However, there are some provisions that the parties cannot waive
before a dispute arises or cannot waive at any point.™ Parties may not waive the right to judicial
relief, the right to a provisional remedy, jurisdiction of the courts, the right to appeal, the right to
notice, the right to disclosure, or the right to an attorney, before a controversy arises. Parties may
not waive other requirements at any time which would fundamentally undermine the arbitration
agreement.

Judicial Relief

The bill creates s. 682.015, F.S., providing that a petition for judicial relief must be made to the
court in a manner provided by law or by the rules of court. Notice of an initial petition to the
court must be provided in a manner consistent with the service of a summons in a civil action.
Other motions must be made in the manner provided by law or by the rules of court for serving
motions in pending cases.

Nature of Arbitration Agreements

The bill amends s. 682.02, F.S., providing that an agreement to submit to arbitration is valid,
enforceable, and irrevocable except upon grounds that exist at law or in equity for the revocation
of a contract. The court decides whether an agreement to arbitrate is valid, while an arbitrator
decides whether a condition precedent to arbitrability has been fulfilled and whether the contract
containing the agreement to arbitrate is enforceable. Arbitration may continue during a court
challenge of the arbitration agreement pending final resolution unless the court orders otherwise.

Compelling or Staying Arbitration

The bill amends s. 682.03, F.S., providing that if a party with a valid agreement to arbitrate fails
to appear or does not oppose a motion to compel arbitration, the court must order the arbitration.
If the refusing party opposes the motion, the court must decide the issue and order arbitration
unless it finds that there is no enforceable agreement to arbitrate the matter. If the court finds that
there is no enforceable agreement to arbitrate, then it may not order the parties to arbitrate.
However, the court may not refuse to order arbitration on the merits of the claim.

The motion to compel arbitration may be made in any court having jurisdiction. However, if the
controversy is already pending in court, the motion to compel arbitration must be made in the
court where the controversy is pending. If a pending case exists, the court must halt the judicial
proceeding until it renders a final decision regarding arbitrability. If the court orders arbitration,
the judicial proceeding must be stayed pending arbitration.

¥1d. at 9.
% 1d. at 9.
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Provisional Remedies

The bill creates s. 682.031, F.S., providing for conditions of provisional remedies. Before an
arbitrator is appointed, the court may enter an order for provisional remedies to protect the
effectiveness of the arbitration proceeding to the same extent and under the same conditions as if
the controversy were the subject of a civil action.

After an arbitrator is appointed, the arbitrator may issue provisional remedies to the same extent
that a court could in a civil action. After an arbitrator is appointed, a party may move for a court
order for provisional remedies only if the matter is urgent and the arbitrator cannot act in a
timely manner or provide an adequate remedy.

If an arbitrator awards a provisional remedy for injunctive or equitable relief, the arbitrator must
state the factual findings and legal basis for the award. A party may seek to confirm or vacate a
provisional remedy for injunctive or equitable relief in a court

Initiation of Arbitration

The bill creates s. 682.032, F.S., providing that a person initiates arbitration by providing notice
by the manner agreed to by the parties, or by certified mail if the agreement does not provide for
a method of notice, or by a method allowed by law or rules of court for the commencement of a
civil action. The notice must describe the nature of the controversy and the remedy sought.
Unless a party objects for lack of notice by the beginning of the arbitration hearing, notice
challenges are waived if the party appears at the hearing.

Consolidation of Separate Arbitration Proceedings

The bill creates s. 682.033, F.S., providing several conditions upon which a court may
consolidate separate arbitration proceedings:

e Separate agreements and proceedings exist between the same parties or one party is a party to
a separate agreement to arbitrate or a separate arbitration proceeding with a third person;

e The claims subject to the agreements to arbitrate arise in substantial part from the same
transaction or series of transactions;

e The existence of a common issue of law or fact creates the possibility of conflicting decisions
if separate arbitration proceedings occur; and

e Prejudice resulting from a failure to consolidate is not outweighed by the risk of undue delay
or prejudice to the rights of or hardship to parties opposing consolidation.

The court may consolidate some claims while allowing other claims to be resolved separately.
However, the court may not order consolidation if the agreement to arbitrate prohibits
consolidation.

Appointment of Arbitrators by the Court

The bill amends s. 682.04, F.S., to provide conditions for the court to appoint arbitrators. The
court, on motion, must appoint one or more arbitrators if the parties have not agreed on a method
or the agreed upon method fails, or one or more parties failed to respond to the demand for



BILL: CS/SB 530 Page 6

arbitration or an arbitrator fails to act and a successor has not been appointed. The court must not
appoint an arbitrator with a known, direct, and material interest in the outcome of the arbitration
or a relationship to a party if the agreement calls for a neutral arbitrator.

Disclosure by Arbitrator

The bill amends s. 682.041, F.S., providing that before accepting appointment, an arbitrator must
disclose potential conflicts or impartiality including financial or relationship conflicts. The
arbitrator must continue to disclose any facts that may affect the arbitrator’s impartiality that the
arbitrator learns after accepting the appointment. Upon disclosure, if a party objects to the
appointment or continued service, the objection may be grounds for vacating an award. If the
arbitrator did not disclose a fact as required, the court may vacate an award upon timely
objection by a party. An arbitrator who does not disclose an interest in the outcome of the
arbitration is presumed to act with evident partiality. Substantial compliance with agreed upon
procedures is a condition precedent to a motion to vacate an award on these grounds.

Majority Action by Arbitrators

The bill amends s. 682.05, F.S., providing that if there is more than one arbitrator; powers of the
arbitrator must be exercised by a majority of the arbitrators.

Immunity of Arbitrator

The bill creates s. 682.051, F.S., granting arbitrators immunity from civil liability to the same
extent as judges acting in a judicial capacity. Failure of an arbitrator to disclose conflicts does
not waive immunity. Arbitrators cannot be compelled to testify about occurrences during
arbitration except to determine the claim of an arbitrator against a party or to a hearing on a
motion to vacate an award if the moving party establishes prima facie that a ground for vacating
the award exists. An arbitrator sued by a party must be awarded attorney fees and other
reasonable expenses of litigation if the court decides that the arbitrator has immunity.

Hearing

The bill amends s. 682.06, F.S., granting broad authority to an arbitrator to conduct the
arbitration as the arbitrator considers appropriate. An arbitrator may decide a request for
summary disposition if the parties agree, or if a party gives notice of the request to the other
parties and they have an opportunity to respond. The arbitrator must provide at least five days
notice prior to the beginning of the hearing. The arbitrator then may control the hearing,
including adjourning the hearing from time to time as necessary. Each party has the right to be
heard, to present material evidence, and to cross-examine witnesses. If an arbitrator is unable to
act during the proceeding, a replacement arbitrator must be appointed.

Representation by Attorney

The bill amends s. 682.07, F.S., providing that a party to an arbitration proceeding may be
represented by an attorney.
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Witnesses, Subpoenas, and Depositions

The bill amends s. 682.08, F.S., providing that an arbitrator has the authority to issue a subpoena
in the same manner as a court in a civil action. Arbitrators may allow discovery and depositions
of witnesses and may determine the conditions under which discovery and depositions may be
taken. An arbitrator may also issue a protective order to prevent disclosure of privileged or
confidential information, trade secrets, or other protected information, to the same extent as a
court could in a civil action. Subpoena laws apply to arbitration proceedings, and out of state
subpoenas are treated like they would be in a civil action.

Judicial Enforcement of Preaward Ruling by Arbitrator

The bill creates s. 682.081, F.S., to establish that preaward rulings by an arbitrator may be
incorporated into the ruling on motion by the prevailing party, and the court must then
summarily decide the motion and issue an order.

A party to a provisional remedy for injunctive or equitable relief issued by an arbitrator may
motion a court to confirm or vacate the remedy. The court must confirm an award of a
provisional remedy if the award satisfies the legal standards for awarding a party injunctive or
equitable relief. If the award for injunctive or equitable relief fails to satisfy such legal standards,
the court must vacate the provisional remedy.

Award

The bill amends s. 682.09, F.S., to provide that an arbitrator must make a signed record of an
award and provide a copy to each party. The award must be made within the time specified by
the agreement to arbitrate or within the time ordered by the court. The time may be extended by
a court order or by agreement of the parties to the arbitration.

Change of Award by Arbitrator

The bill amends s. 682.10, F.S., to provide conditions to modify or correct an award. The
arbitrator may correct an award when a miscalculation or problem of form, but not substance,
results in an incorrect initial award. The arbitrator may also modify the award if the arbitrator has
not yet made a final and definite award, or to clarify the award. A motion to change or modify an
award must be made and notice provided within 20 days of the moving party receiving notice of
the award. A motion to object to the award on any other basis must be made within 10 days of
receipt of the notice of the award.

Remedies, Fees, and Expenses of Arbitration Proceeding

The bill amends s. 682.11, F.S., providing that arbitrators may award punitive damages and
attorney fees to the same extent they would be available in a civil action, but the arbitrator must
justify such damages in the award. An arbitrator has broad authority to impose all other
remedies, regardless of whether a court would provide similar remedies in a civil action.
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Confirming or Vacating an Award

The bill amends s. 682.12, F.S., providing that after an award is granted, a party may make a
motion to the court for an order to confirm the award.

The bill amends s. 682.13, F.S., providing conditions upon which a court may vacate an award:

Evident partiality by an arbitrator appointed as a neutral arbitrator;

Corruption by an arbitrator;

Misconduct by an arbitrator prejudicing the rights of a party to the arbitration proceeding;

An arbitrator refused to postpone the hearing upon showing of sufficient cause of

postponement;

An arbitrator refused to consider material evidence;

e An arbitrator conducted the hearing contrary to the act so as to substantially prejudice the
rights of a party to the arbitration proceeding;

e An arbitrator exceeded his or her powers;

e There was no agreement to arbitrate, unless the moving party participated in the hearing

without objection; or

e The arbitration was conducted without proper notice so as to substantially prejudice the rights of a
party to the arbitration proceeding.

A motion to vacate an award must be filed within 90 days of the award, or within 90 days of the

finding of corruption, fraud, or other undue means, or within 90 days of when the party knew or

should have known of such a finding. If the court vacates an award for any reason other than the

lack of an agreement to arbitrate, the court may order a rehearing. If a motion to vacate is denied,
the court must confirm the award.

Modification or Correction of Award

The bill amends s. 682.14, F.S., providing the court must modify or correct an award if:

e A miscalculation of figures or mistake in the description of any person, thing, or property
referred to in the award is evident;

e The arbitrator awarded something not submitted in the arbitration and making such a
correction will not affect the merits of the decision; or

e The award is imperfect as a matter of form, not substance.

If the application is granted, the court must modify and correct the award. If not, the court must
confirm the award.

Judgment or Decree on Award

The bill amends s. 682.15, F.S., requiring the court, upon granting an order confirming, vacating,
modifying, or correcting an award, to enter an order as if for a civil judgment. The court may
allow reasonable costs of the motion and subsequent judicial proceedings. On motion by the
prevailing party, the court may add reasonable attorney fees and expenses.
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Jurisdiction

The bill creates s. 682.181, F.S., providing a court with jurisdiction over the controversy has the
right to enforce an agreement to arbitrate. An agreement to arbitrate in this state confers
exclusive jurisdiction on the court to enter judgment on an award.

Venue

The bill amends s. 682.19, F.S., providing that a petition for judicial relief under this act must be
filed in the county specified in the agreement to arbitrate, unless a hearing has already been held,
in which case the petition must be filed in that court. Otherwise, the petition may be filed in any
Florida county in which an adverse party has a residence or a place of business. If no adverse
party has a residence or place of business in Florida, the petition may be filed in any Florida
county.

Appeals

The bill amends s. 682.20, F.S., providing for appeals from:

An order denying an application to compel arbitration;

An order granting a motion to stay arbitration;

An order confirming an award,;

An order denying confirmation of an award except in certain circumstances;
An order modifying or correcting an award,;

An order vacating an award without directing a rehearing; or

A judgment or decree entered pursuant to this act.

Appeals are taken in the same manner and to the same extent as from orders or judgments in a
civil action.

Electronic Signatures in Global and National Commerce Act

The bill creates s. 682.23, F.S., providing that the revised act conforms to the requirements of s.
102 of the Electronic Signatures in Global and National Commerce Act.'®

Disputes Excluded

The bill creates s. 682.25, F.S., providing that the revised act does not apply to any dispute
involving child custody, visitation, or child support.

Rule of Construction for Will or Trust Disputes

The bill provides a rule of construction that a requirement in a will or trust to arbitrate is subject
to the Revised Florida Arbitration Code.

%15 U.S.C. 5. 7002.
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Repeal of Provisions in Florida Arbitration Code

The bill repeals s. 682.16, F.S., providing for the docketing of certain arbitration documents filed
with the clerks of court.

The bill repeals s. 682.17, F.S., providing for certain motions to a court under the Florida
Avrbitration Code.

The bill repeals s. 682.18, F.S., specifying the jurisdiction of courts for certain arbitration matters
under the Florida Arbitration Code and providing a definition of “court.”

The bill repeals s. 682.21, F.S., providing that the Florida Arbitration Code applies only to
agreements made subsequent to the effective date of the code.

The bill repeals s. 682.22, F.S., which provides a severability clause for the application of the
Florida Arbitration Code.

Statutory Cross-references

The bill amends ss. 440.1926, 489.144, and 731.401, F.S., to correct cross-references to the
revised act.

Effective Date
The bill takes effect July 1, 2013.
Constitutional Issues:

A. Municipality/County Mandates Restrictions:

None.

B. Public Records/Open Meetings Issues:
None.

C. Trust Funds Restrictions:
None.

Fiscal Impact Statement:

A. Tax/Fee Issues:
None.
B. Private Sector Impact:

None.
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C. Government Sector Impact:

The Office of State Courts Administrator (OSCA) completed a fiscal impact on the bill.
According to OSCA, the fiscal impact on the courts cannot be precisely quantified, but
OSCA anticipates judicial workload will not increase as a result of the bill if a
corresponding increase in the use of arbitration proceedings results in fewer cases going

to trial.*’
VI. Technical Deficiencies:
None.
VII. Related Issues:
None.
VIIl.  Additional Information:
A. Committee Substitute — Statement of Substantial Changes:

(Summarizing differences between the Committee Substitute and the prior version of the bill.)

CS by Judiciary on February 19, 2013:

The committee substitute corrects some drafting errors that were in the original bill. In
addition, the committee substitute provides a rule of construction that a requirement to
arbitrate will or trust disputes is subject to the Revised Florida Arbitration Code. The
amendment also clarifies that after June 30, 2016, all agreements to arbitrate, regardless
of the date executed, will be subject to the Revised Florida Arbitration Code.

B. Amendments:

None.

This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate.

17 Office of the State Courts Administrator, 2013 Judicial Impact Statement SB 530 (Feb. 14, 2013) (on file with the Senate
Committee on Judiciary).
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LEGISLATIVE ACTION
Senate . House
Comm: RCS
02/20/2013

The Committee on Judiciary (Thrasher) recommended the following:
Senate Amendment (with title amendment)
Delete lines 197 - 1098

and insert:

(2) Until June 30, 2016, the Revised Florida Arbitration

Code governs an agreement to arbitrate made before July 1, 2013,

if all the parties to the agreement or to the arbitration

proceeding so agree in a record. Otherwise, such agreements

shall be governed by the applicable law existing at the time the

parties entered into the agreement.

(3) The Revised Florida Arbitration Code does not affect an

action or proceeding commenced or right accrued before July 1,
2013.
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(4) Beginning July 1, 2016, an agreement to arbitrate shall

be subject to the Revised Florida Arbitration Code

Section 5. Section ©82.014, Florida Statutes, is created to
read:

682.014 Effect of agreement to arbitrate; nonwaivable

provisions.—

(1) Except as otherwise provided in subsections (2) and

(3), a party to an agreement to arbitrate or to an arbitration

proceeding may waive, or the parties may vary the effect of, the

requirements of this chapter to the extent permitted by law.

(2) Before a controversy arises that is subject to an

agreement to arbitrate, a party to the agreement may not:

(a) Waive or agree to vary the effect of the requirements

of:

1. Commencing a petition for judicial relief under s.
682.015(1);

2. Making agreements to arbitrate wvalid, enforceable, and

irrevocable under s. ©682.02(1);

3. Permitting provisional remedies under s. 682.031;

4. Conferring authority on arbitrators to issue subpoenas

and permit depositions under s. 682.08 (1) or (2);

5. Conferring jurisdiction under s. 682.181; or

6. Stating the bases for appeal under s. 682.20;

(b) Agree to unreasonably restrict the right under s.

682.032 to notice of the initiation of an arbitration

proceeding;

(c) Agree to unreasonably restrict the right under s.

682.041 to disclosure of any facts by a neutral arbitrator; or

(d) Waive the right under s. 682.07 of a party to an
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agreement to arbitrate to be represented by an attorney at any

proceeding or hearing under this chapter, but an employer and a

labor organization may waive the right to representation by an

attorney in a labor arbitration.

(3) A party to an agreement to arbitrate or arbitration

proceeding may not waive, or the parties may not vary the effect

of, the requirements in this section or:

(a) The applicability of this chapter, the Revised Florida
Arbitration Code, under s. 682.013(1) or (4);

(b) The availability of proceedings to compel or stay

arbitration under s. 682.03;

(c) The immunity conferred on arbitrators and arbitration

organizations under s. 682.051;

(d) A party’s right to seek judicial enforcement of an

arbitration preaward ruling under s. 682.081;

(e) The authority conferred on an arbitrator to change an
award under s. ©682.10(4) or (5);

(f) The remedies provided under s. 682.12;

(g) The grounds for vacating an arbitration award under s.
682.13;

(h) The grounds for modifying an arbitration award under s.
682.14;

(1) The validity and enforceability of a judgment or decree

based on an award under s. 682.15(1) or (2);

(j) The validity of the Electronic Signatures in Global and

National Commerce Act under s. 682.23; or

(k) The effect of excluding from arbitration under this

chapter disputes involving child custody, visitation, or child

support under s. 682.25.
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Section 6. Section ©682.015, Florida Statutes, is created to
read:

682.015 Petition for judicial relief.—

(1) Except as otherwise provided in s. 682.20, a petition

for judicial relief under this chapter must be made to the court

and heard in the manner provided by law or rule of court for

making and hearing motions.

(2) Unless a civil action involving the agreement to

arbitrate is pending, notice of an initial petition to the court

under this chapter must be served in the manner provided by law

for the service of a summons in a civil action. Otherwise,

notice of the motion must be given in the manner provided by law

or rule of court for serving motions in pending cases.

Section 7. Section 682.02, Florida Statutes, is amended to
read:

682.02 Arbitration agreements made valid, irrevocable, and
enforceable; scope.—

(1) An agreement contained in a record to submit to

arbitration any existing or subsequent controversy arising

between the parties to the agreement is wvalid, enforceable, and

irrevocable except upon a ground that exists at law or in equity

for the revocation of a contract.

(2) The court shall decide whether an agreement to

arbitrate exists or a controversy is subject to an agreement to

arbitrate.

(3) An arbitrator shall decide whether a condition

precedent to arbitrability has been fulfilled and whether a

contract containing a valid agreement to arbitrate is

enforceable.

Page 4 of 33
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arbitration, the court on just terms shall stay any judicial

proceeding that involves a claim alleged to be subject to the

arbitration until the court renders a final decision under this

section.

(7) If the court orders arbitration, the court on just

terms shall stay any judicial proceeding that involves a claim

subject to the arbitration. If a claim subject to the

arbitration is severable, the court may limit the stay to that

claim.
Section 9. Section 682.031, Florida Statutes, 1s created to
read:

682.031 Provisional remedies.—

(1) Before an arbitrator is appointed and is authorized and

able to act, the court, upon motion of a party to an arbitration

proceeding and for good cause shown, may enter an order for

provisional remedies to protect the effectiveness of the

arbitration proceeding to the same extent and under the same

conditions as if the controversy were the subject of a civil

action.

(2) After an arbitrator is appointed and is authorized and

able to act:

(a) The arbitrator may issue such orders for provisional

remedies, including interim awards, as the arbitrator finds

necessary to protect the effectiveness of the arbitration

proceeding and to promote the fair and expeditious resolution of

the controversy, to the same extent and under the same

conditions as if the controversy were the subject of a civil

action.

(b) A party to an arbitration proceeding may move the court
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for a provisional remedy only if the matter is urgent and the

arbitrator is not able to act timely or the arbitrator cannot

provide an adequate remedy.

(3) A party does not waive a right of arbitration by making

a motion under this section.

(4) If an arbitrator awards a provisional remedy for

injunctive or equitable relief, the arbitrator shall state in

the award the factual findings and legal basis for the award.

(5) A party may seek to confirm or vacate a provisional

remedy award for injunctive or equitable relief under s.

682.081.

Section 10. Section 682.032, Florida Statutes, 1s created
to read:

682.032 Initiation of arbitration.—

(1) A person initiates an arbitration proceeding by giving

notice in a record to the other parties to the agreement to

arbitrate in the agreed manner between the parties or, in the

absence of agreement, by certified or registered mail, return

receipt requested and obtained, or by service as authorized for

the commencement of a civil action. The notice must describe the

nature of the controversy and the remedy sought.

(2) Unless a person objects for lack or insufficiency of

notice under s. 682.06(3) not later than the beginning of the

arbitration hearing, the person by appearing at the hearing

waives any objection to lack of or insufficiency of notice.

Section 11. Section 682.033, Florida Statutes, 1s created

to read:

682.033 Consolidation of separate arbitration proceedings.—

(1) Except as otherwise provided in subsection (3), upon
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motion of a party to an agreement to arbitrate or to an

arbitration proceeding, the court may order consolidation of

separate arbitration proceedings as to all or some of the claims
if:

(a) There are separate agreements to arbitrate or separate

arbitration proceedings between the same persons or one of them

is a party to a separate agreement to arbitrate or a separate

arbitration proceeding with a third person;

(b) The claims subject to the agreements to arbitrate arise

in substantial part from the same transaction or series of

related transactions;

(c) The existence of a common issue of law or fact creates

the possibility of conflicting decisions in the separate

arbitration proceedings; and

(d) Prejudice resulting from a failure to consolidate is

not outweighed by the risk of undue delay or prejudice to the

rights of or hardship to parties opposing consolidation.

(2) The court may order consolidation of separate

arbitration proceedings as to some claims and allow other claims

to be resolved in separate arbitration proceedings.

(3) The court may not order consolidation of the claims of

a party to an agreement to arbitrate if the agreement prohibits

consolidation.

Section 12. Section 682.04, Florida Statutes, is amended to
read:
682.04 Appointment of arbitrators by court.—

(1) If the parties to an agreement to arbitrate agree on e¥

£

Bratzi ot an I
tJJ_U O U 1T [N S N @ N

for appointing £he—appeintment—of arbitrators er—an—umpire, this

o+ T TP
T \awy CITT 15 LTV tJJ_U [ =W

es a method
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method must shaltt be followed, unless the method fails.

(2) The court, on motion of a party to an arbitration

agreement, shall appoint one or more arbitrators, if:

(a) The parties have not agreed on a method;

(b) The agreed method fails;

(c) One or more of the parties failed to respond to the

demand for arbitration; or

(d) An arbitrator fails to act and a successor has not been

appointed.
Tr +1 A~ NN £ PSS S N PRV A et~ o107 o
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rotors—or—an—umpires An arbitrator ex—wmmpire sO

appointed has all the shall—have—+ike powers of an arbitrator

designated as—3framed—or—provided—For in the agreement to

arbitrate appointed pursuant to the agreed method er—previsien.

(4) An individual who has a known, direct, and material

interest in the outcome of the arbitration proceeding or a

known, existing, and substantial relationship with a party may

not serve as an arbitrator required by an agreement to be

neutral.
Section 13. Section 682.041, Florida Statutes, 1s created
to read:

682.041 Disclosure by arbitrator.—

(1) Before accepting appointment, an individual who is

requested to serve as an arbitrator, after making a reasonable

inquiry, shall disclose to all parties to the agreement to
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arbitrate and arbitration proceeding and to any other

arbitrators any known facts that a reasonable person would

consider likely to affect the person’s impartiality as an

arbitrator in the arbitration proceeding, including:

(a) A financial or personal interest in the outcome of the

arbitration proceeding.

(b) An existing or past relationship with any of the

parties to the agreement to arbitrate or the arbitration

proceeding, their counsel or representative, a witness, or

another arbitrator.

(2) An arbitrator has a continuing obligation to disclose

to all parties to the agreement to arbitrate and arbitration

proceeding and to any other arbitrators any facts that the

arbitrator learns after accepting appointment that a reasonable

person would consider likely to affect the impartiality of the

arbitrator.

(3) If an arbitrator discloses a fact required by

subsection (1) or subsection (2) to be disclosed and a party

timely objects to the appointment or continued service of the

arbitrator based upon the fact disclosed, the objection may be a

ground under s. 682.13(1) (b) for vacating an award made by the

arbitrator.

(4) If the arbitrator did not disclose a fact as required

by subsection (1) or subsection (2), upon timely objection by a

party, the court may vacate an award under s. 682.13(1) (b).

(5) An arbitrator appointed as a neutral arbitrator who

does not disclose a known, direct, and material interest in the

outcome of the arbitration proceeding or a known, existing, and

substantial relationship with a party is presumed to act with
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682.13(1) (b).

(6) If the parties to an arbitration proceeding agree to

evident partiality under s.

the procedures of an arbitration organization or any other

procedures for challenges to arbitrators before an award is

made, substantial compliance with those procedures is a

condition precedent to a motion to vacate an award on that
682.13(1) (b) .
Section 682.05,

ground under s.

Section 14. Florida Statutes, 1s amended to
read:

682.05 Majority action by arbitrators.—If there is more

than one arbitrator, the powers of an arbitrator must be

but all of the

exercised by a majority of the arbitrators,

arbitrators shall conduct the hearing under s. 682.06(3). Fhe
oo ra £ + 1 ENEN ANE IR SN SN IR SN NE S 2N rorand sz o ENE N IR T £
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Section 682.051,
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Section 15. Florida Statutes, is created

to read:

682.051 Immunity of arbitrator; competency to testify;

attorney fees and costs.—

(1) An arbitrator or an arbitration organization acting in

that capacity is immune from civil liability to the same extent

as a judge of a court of this state acting in a judicial

capacity.

(2) The immunity afforded under this section supplements

any immunity under other law.

(3) The failure of an arbitrator to make a disclosure

required by s. 682.041 does not cause any loss of immunity under

this section.
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(4) In a judicial, administrative, or similar proceeding,

an arbitrator or representative of an arbitration organization

is not competent to testify, and may not be required to produce

records as to any statement, conduct, decision, or ruling

occurring during the arbitration proceeding, to the same extent

as a judge of a court of this state acting in a judicial

capacity. This subsection does not apply:

(a) To the extent necessary to determine the claim of an

arbitrator, arbitration organization, or representative of the

arbitration organization against a party to the arbitration

proceeding; or

(b) To a hearing on a motion to vacate an award under s.

682.13(1) (a) or (b) if the movant establishes prima facie that a

ground for vacating the award exists.

(5) If a person commences a civil action against an

arbitrator, arbitration organization, or representative of an

arbitration organization arising from the services of the

arbitrator, organization, or representative or if a person seeks

to compel an arbitrator or a representative of an arbitration

organization to testify or produce records in violation of

subsection (4), and the court decides that the arbitrator,

arbitration organization, or representative of an arbitration

organization is immune from civil liability or that the

arbitrator or representative of the organization is not

competent to testify, the court shall award to the arbitrator,

organization, or representative reasonable attorney fees and

other reasonable expenses of litigation.

Section 16. Section 682.06, Florida Statutes, is amended to

read:
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(2) An arbitrator may decide a request for summary

disposition of a claim or particular issue:

(a) If all interested parties agree; or

(b) Upon request of one party to the arbitration

proceeding, i1if that party gives notice to all other parties to

the proceeding and the other parties have a reasonable

opportunity to respond. Fheparties—are-entitted tobe heard—teo
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(3) If an arbitrator orders a hearing, the arbitrator shall

set a time and place and give notice of the hearing not less

than 5 days before the hearing begins. Unless a party to the

arbitration proceeding makes an objection to lack or

insufficiency of notice not later than the beginning of the

hearing, the party’s appearance at the hearing waives the

objection. Upon request of a party to the arbitration proceeding

and for good cause shown, or upon the arbitrator’s own

initiative, the arbitrator may adjourn the hearing from time to

time as necessary, but may not postpone the hearing to a time

later than that fixed by the agreement to arbitrate for making

the award unless the parties to the arbitration proceeding

consent to a later date. The arbitrator may hear and decide the

controversy upon the evidence produced although a party who was

duly notified of the arbitration proceeding did not appear. The

court, on request, may direct the arbitrator to conduct the

hearing promptly and render a timely decision. Fhe—hearing—shall
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(4) At a hearing under subsection (3), a party to the

arbitration proceeding has a right to be heard, to present

evidence material to the controversy, and to cross-—-examine

witnesses appearing at the hearing.

(5) If an arbitrator ceases or i1s unable to act during the

arbitration proceeding, a replacement arbitrator must be

appointed in accordance with s. 682.04 to continue the

proceeding and to resolve the controversy.

Section 17. Section 682.07, Florida Statutes, is amended to
read:
682.07 Representation by attorney.—A party has the right to

be represented by an attorney at any arbitration proceeding or

hearing under this law. A—waiver—therecof prior tothe proceecding
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ection 18. Section 682.08, Florida Statutes, is amended to
read:
682.08 Witnesses, subpoenas, depositions.—

(1) An arbitrator may issue a subpoena for the attendance

of a witness and for the production of records and other

evidence at any hearing and may administer ocaths. A subpoena

must be served in the manner for service of subpoenas in a civil
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(4) If an arbitrator permits discovery under subsection

(3), the arbitrator may order a party to the arbitration

proceeding to comply with the arbitrator’s discovery-related

orders, issue subpoenas for the attendance of a witness and for

the production of records and other evidence at a discovery

proceeding, and take action against a noncomplying party to the

extent a court could if the controversy were the subject of a

civil action 1in this state.

(5) An arbitrator may issue a protective order to prevent

the disclosure of privileged information, confidential

information, trade secrets, and other information protected from

disclosure to the extent a court could if the controversy were

the subject of a civil action in this state.

(6) All laws compelling a person under subpoena to testify

and all fees for attending a judicial proceeding, a deposition,

or a discovery proceeding as a witness apply to an arbitration

proceeding as if the controversy were the subject of a civil

action in this state.

(7) The court may enforce a subpoena or discovery-related

order for the attendance of a witness within this state and for

the production of records and other evidence issued by an

arbitrator in connection with an arbitration proceeding in

another state upon conditions determined by the court so as to

make the arbitration proceeding fair, expeditious, and cost

effective. A subpoena or discovery-related order issued by an

arbitrator in another state must be served in the manner

provided by law for service of subpoenas in a civil action in
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this state and, upon motion to the court by a party to the

arbitration proceeding or the arbitrator, enforced in the manner

provided by law for enforcement of subpoenas in a civil action

in this state.

(8)+4) Fees for attendance as a witness shall be the same
as for a witness in the circuit court.

Section 19. Section 682.081, Florida Statutes, 1s created
to read:

682.081 Judicial enforcement of preaward ruling by

arbitrator.—

(1) Except as provided in subsection (2), if an arbitrator

makes a preaward ruling in favor of a party to the arbitration

proceeding, the party may request that the arbitrator

incorporate the ruling into an award under s. 682.12. A

prevailing party may make a motion to the court for an expedited

order to confirm the award under s. 682.12, in which case the

court shall summarily decide the motion. The court shall issue

an order to confirm the award unless the court vacates,

modifies, or corrects the award under s. 682.13 or s. 682.14.

(2) A party to a provisional remedy award for injunctive or

equitable relief may make a motion to the court seeking to

confirm or vacate the provisional remedy award.

(a) The court shall confirm a provisional remedy award for

injunctive or equitable relief if the award satisfies the legal

standards for awarding a party injunctive or equitable relief.

(b) The court shall vacate a provisional remedy award for

injunctive or equitable relief which fails to satisfy the legal

standards for awarding a party injunctive or equitable relief.

Section 20. Section 682.09, Florida Statutes, is amended to
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Y
Section 21. Section 682.10, Florida Statutes, is amended to

read:
682.10 Change of award by arbitrators er—umpire.—

(1) On motion to an arbitrator by a party to an arbitration

proceeding, the arbitrator may modify or correct an award:

(a) Upon a ground stated in s. 682.14(1) (a) or (c);

(b) Because the arbitrator has not made a final and

definite award upon a claim submitted by the parties to the

arbitration proceeding; or

(c) To clarify the award.

(2) A motion under subsection (1) must be made and notice

given to all parties within 20 days after the movant receives

notice of the award.

(3) A party to the arbitration proceeding must give notice

of any objection to the motion within 10 days after receipt of

the notice.

(4) If a motion to the court is pending under s. 682.12, s.

682.13, or s. 682.14, the court may submit the claim to the

arbitrator to consider whether to modify or correct the award:

(a) Upon a ground stated in s. 682.14(1) (a) or (c);

(b) Because the arbitrator has not made a final and

definite award upon a claim submitted by the parties to the

arbitration proceeding; or

(c) To clarify the award.

(5) An award modified or corrected pursuant to this section
is subject to ss. 682.09(1), 682.12, 682.13, and 682.14. o=
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ground for refusing to confirm an award under s. 682.12 or for

vacating an award under s. 682.13.

(4) An arbitrator’s expenses and fees, together with other

expenses, must be paid as provided in the award.

(5) If an arbitrator awards punitive damages or other

exemplary relief under subsection (1), the arbitrator shall

specify in the award the basis in fact justifying and the basis

in law authorizing the award and state separately the amount of

the punitive damages or other exemplary relief. Unltess—etherwise

nroszy
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read:

682.12 Confirmation of an award.—After a party to an

arbitration proceeding receives notice of an award, the party

may make a motion to the court for an order confirming the award

at which time the court shall issue a confirming order unless

the award is modified or corrected pursuant to s. 682.10 or s.

682.14 or is wvacated pursuant to s. 682.13. Ypeon—applticatien—-of
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Section 24. Section 682.13, Florida Statutes, is amended to
read:

682.13 Vacating an award.—
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681 (1) Upon motion apptieatien of a party to an arbitration

682| proceeding, the court shall vacate an arbitration award if when:

683 (a) The award was procured by corruption, fraud, or other

684| undue means; -~

685 (b) There was:

686 1. Evident partiality by an arbitrator appointed as a
687| neutral arbitrator;

688 2. Corruption by an arbitrator; or

689 3. Misconduct by an arbitrator prejudicing the rights of

690| party to the arbitration proceeding; er—eceorruption in anyof the
B e S
692 aRy—party-

693 (c) An arbitrator refused to postpone the hearing upon

694 showing of sufficient cause for postponement, refused to hear

695 evidence material to the controversy, or otherwise conducted the

696| hearing contrary to s. 682.06, so as to prejudice substantially

697 the rights of a party to the arbitration proceeding; Fhe

698 ENEN ANE I SN SN +r + 1 PR oot N N arn + 1 o o £ hoew r haa
€7 N N N S U Sy @) N UL N S ) A\ = T L«lllltJ_L_LC =TT T C O UL o T A - T A\ = TT 15
699 ERT R B I AP i B = Ao +had v o~~~
JLA.L_LQ\J._L\JL__LULL A C T T TOCTTr CTTI 11 tJ\JVVC.LQ
1 1 4 .
700 (d) An arbitrator exceeded the arbitrator’s powers; Fhe
701 BN SN I SN S P v + 1 PPV N N N PSR £ o r o
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707 (e) There was no agreement to arbitrate, unless the person

708| participated in the arbitration proceeding without raising the

709 objection under s. 682.06(3) not later than the beginning of the
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(f) The arbitration was conducted without proper notice of
682.032 so as
to prejudice substantially the rights of a party to the

the initiation of an arbitration as required in s.

arbitration proceeding.
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(2) A motion under this section must be filed within 90

days after the movant receives notice of the award pursuant to

receives notice of

682.10,

s. 682.09 or within 90 days after the movant

a modified or corrected award pursuant to s. unless the

movant alleges that the award was procured by corruption, fraud,

or other undue means, in which case the motion must be made

within 90 days after the ground is known or by the exercise of

reasonable care would have been known by the movant. An

(3) If the court vacates an award on a ground other than
(1) (e),
the award is vacated on a ground stated in paragraph
(1) (b),

that set forth in paragraph it may order a rehearing. If

(1) (a) or

paragraph the rehearing must be before a new arbitrator.
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(a) There is an evident miscalculation of figures or an
evident mistake in the description of any person, thing, or
property referred to in the award.

(b) The arbitrators er—umpire have awarded upon a matter

not submitted in the arbitration te—themeor—himor—her and the

award may be corrected without affecting the merits of the
decision upon the issues submitted.

(c) The award is imperfect as a matter of form, not
affecting the merits of the controversy.

(2) If the motion apptieatieorn 1s granted, the court shall

modify and correct the award se—as—te—effeet—its—3intent and
shaldt confirm the award as so modified and corrected. Otherwise,

unless a motion to vacate the award under s. 682.13 is pending,

the court shall confirm the award as made.
(3) A motion Am—apptieatien to modify or correct an award
may be joined in the alternative with a motion am—applieatien to

vacate the award under s. 682.13.

Section 26. Section 682.15, Florida Statutes, is amended to
read:
682.15 Judgment or decree on award.—

(1) Upon granting an order confirming, vacating without

directing a rehearing, modifying, or correcting an award, the

court shall enter a judgment in conformity therewith. The

judgment may be recorded, docketed, and enforced as any other

judgment in a civil action.

(2) A court may allow reasonable costs of the motion and

subsequent judicial proceedings.

(3) On motion of a prevailing party to a contested judicial

proceeding under s. 682.12, s. 682.13, or s. 682.14, the court
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may add reasonable attorney fees and other reasonable expenses

of litigation incurred in a judicial proceeding after the award

is made to a judgment confirming, vacating without directing a

rehearing, modifying, or correcting an award. Bpen—thegranting
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Section 27. Section 682.16,
Section 682.17,
Section 682.18,

Section 682.181,

Florida Statutes, is repealed.

Section 28. Florida Statutes, is repealed.

Section 29. Florida Statutes,

Florida Statutes,

is repealed.

Section 30. is created
to read:

©82.181 Jurisdiction.—

(1) A court of this state having jurisdiction over the

controversy and the parties may enforce an agreement to

arbitrate.

(2) An agreement to arbitrate providing for arbitration in

this state confers exclusive jurisdiction on the court to enter

judgment on an award under this chapter.

Section 682.19,

Section 31. Florida Statutes, 1is amended to

read:

682.19 Venue.—A petition pursuant to s. 682.015 must be

filed in the court of the county in which the agreement to

arbitrate specifies the arbitration hearing is to be held or, if

the hearing has been held, in the court of the county in which

it was held. Otherwise, the petition may be made in the court of

any county in which an adverse party resides or has a place of
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(2) The appeal shall be taken in the manner and to the same
extent as from orders or judgments in a civil action.

Section 33. Section 682.21, Florida Statutes, is repealed.

Section 34. Section 682.22, Florida Statutes, is repealed.

Section 35. Section 682.23, Florida Statutes, 1s created to
read:

682.23 Relationship to Electronic Signatures in Global and

National Commerce Act.—The provisions of this chapter governing

the legal effect, validity, and enforceability of electronic

records or electronic signatures and of contracts performed with

the use of such records or signatures conform to the

requirements of s. 102 of the Electronic Signatures in Global
and National Commerce Act, 15 U.S.C. s. 7002.
Section 36. Section 682.25, Florida Statutes, is created to

read:

682.25 Disputes excluded.—This chapter does not apply to

any dispute involving child custody, visitation, or child

support.

Section 37. Subsection (2) of section 731.401, Florida
Statutes, is amended to read:

731.401 Arbitration of disputes.—

(2) Unless otherwise specified in the will or trust, a will
or trust provision requiring arbitration shall be presumed to

require binding arbitration under chapter 682, the Revised

Florida Arbitration Code. If an arbitration enforceable under

this section is governed under chapter 682, the arbitration

provision in the will or trust shall be treated as an agreement

for the purposes of applying chapter 682 s+—44-364.

Section 38. Section 440.1926, Florida Statutes, is amended
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885 440.1926 Alternate dispute resolution; claim arbitration.—

884 to read:

886| Notwithstanding any other provision of this chapter, the

887 employer, carrier, and employee may mutually agree to seek

888 consent from a judge of compensation claims to enter into

889| binding claim arbitration in lieu of any other remedy provided
890 for in this chapter to resolve all issues in dispute regarding
891 an injury. Arbitrations agreed to pursuant to this section shall
892| be governed by chapter 682, the Revised Florida Arbitration

893| Code, except that, notwithstanding any provision in chapter 682,
894 the term “court” shall mean a judge of compensation claims. An
895| arbitration award in accordance with this section is shadti—be
896 enforceable in the same manner and with the same powers as any
897 final compensation order.

898 Section 39. Paragraph (a) of subsection (1) of section

899 489.1402, Florida Statutes, is amended to read:

900 489.1402 Homeowners’ Construction Recovery Fund;

901| definitions.—

902 (1) The following definitions apply to ss. 489.140-489.144:
903 (a) “Arbitration” means alternative dispute resolution

904| entered into between a claimant and a contractor either pursuant
905| to a construction contract that contains a mandatory arbitration
906 clause or through any binding arbitration under chapter 682, the
907| Revised Florida Arbitration Code.

908| ================= T I TLE AMENDMEN T ================
909 And the title is amended as follows:
910 Delete line 146

911 and insert:

912 support; amending s. 731, 401, F.S.; providing for
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913 application of the act to an arbitration provision in

914 a will or trust; amending ss. 440.1926 and 489.1402,
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Florida Senate - 2013 SB 530

By Senator Thrasher

6-00240A-13 2013530
A bill to be entitled

An act relating to dispute resolution; amending s.
682.01, F.S.; revising the short title of the “Florida
Arbitration Code” to the “Revised Florida Arbitration
Code”; creating s. 682.011, F.S.; providing
definitions; creating s. 682.012, F.S.; specifying how
a person gives notice to another person and how a
person receives notice; creating s. 682.013, F.S.;
specifying the applicability of the revised code;
creating s. 682.014, F.S.; providing that an agreement
may waive or vary the effect of statutory arbitration
provisions; providing exceptions; creating s. 682.015,
F.S.; providing for petitions for judicial relief;
providing for service of notice of an initial petition
for such relief; amending s. 682.02, F.S.; revising
provisions relating to the making of arbitration
agreements; requiring a court to decide whether an
agreement to arbitrate exists or a controversy is
subject to an agreement to arbitrate; providing for
determination of specified issues by an arbitrator;
providing for continuation of an arbitration
proceeding pending resolution of certain issues by a
court; revising provisions relating to applicability
of provisions to certain interlocal agreements;
amending s. 682.03, F.S.; revising provisions relating
to proceedings to compel and to stay arbitration;
creating s. 682.031, F.S.; providing for a court to
order provisional remedies before an arbitrator is

appointed and is authorized and able to act; providing
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for orders for provisional remedies by an arbitrator;
providing that a party does not waive a right of
arbitration by seeking provisional remedies in court;
creating s. 682.032, F.S.; providing for initiation of
arbitration; providing that a person waives any
objection to lack of or insufficiency of notice by
appearing at the arbitration hearing; providing an
exception; creating s. 682.033, F.S.; providing for
consolidation of separate arbitration proceedings as
to all or some of the claims in certain circumstances;
prohibiting consolidation if the agreement prohibits
consolidation; amending s. 682.04, F.S.; revising
provisions relating to appointment of an arbitrator;
prohibiting an individual who has an interest in the
outcome of an arbitration from serving as a neutral
arbitrator; creating s. 682.041, F.S.; requiring
certain disclosures of interests and relationships by
a person before accepting appointment as an
arbitrator; providing a continuing obligation to make
such disclosures; providing for objections to an
arbitrator based on information disclosed; providing
for vacation of an award if an arbitrator failed to
disclose a fact as required; providing that an
arbitrator appointed as a neutral arbitrator who does
not disclose certain interests or relationships is
presumed to act with partiality for specified
purposes; requiring parties to substantially comply
with agreed-to procedures of an arbitration

organization or any other procedures for challenges to
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arbitrators before an award is made in order to seek
vacation of an award on specified grounds; amending s.
682.05, F.S.; requiring that if there is more than one
arbitrator, the powers of an arbitrator must be
exercised by a majority of the arbitrators; requiring
all arbitrators to conduct the arbitration hearing;
creating s. 682.051, F.S.; providing immunity from
civil liability for an arbitrator or an arbitration
organization acting in that capacity; providing that
this immunity is supplemental to any immunity under
other law; providing that failure to make a required
disclosure does not remove immunity; providing that an
arbitrator or representative of an arbitration
organization is not competent to testify and may not
be required to produce records concerning the
arbitration; providing exceptions; providing for
awarding an arbitrator, arbitration organization, or
representative of an arbitration organization with
reasonable attorney fees and expenses of litigation
under certain circumstances; amending s. 682.06, F.S.;
revising provisions relating to the conduct of
arbitration hearings; providing for summary
disposition, notice of hearings, adjournment, and
rights of a party to the arbitration proceeding;
requiring appointment of a replacement arbitrator in
certain circumstances; amending s. 682.07, F.S.;
providing that a party to an arbitration proceeding
may be represented by an attorney; amending s. 682.08,

F.S.; revising provisions relating to the issuance,
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service, and enforcement of subpoenas; revising
provisions relating to depositions; authorizing an
arbitrator to permit discovery in certain
circumstances; authorizing an arbitrator to order
compliance with discovery; authorizing protective
orders by an arbitrator; providing for applicability
of laws compelling a person under subpoena to testify
and all fees for attending a judicial proceeding, a
deposition, or a discovery proceeding as a witness;
providing for court enforcement of a subpoena or
discovery-related order; providing for witness fees;
creating s. 682.081, F.S.; providing for judicial
enforcement of a preaward ruling by an arbitrator in
certain circumstances; providing exceptions; amending
s. 682.09, F.S.; revising provisions relating to the
record needed for an award; revising provisions
relating to the time within which an award must be
made; amending s. 682.10, F.S.; revising provisions
relating to requirements for a motion to modify or
correct an award; amending s. 682.11, F.S.; revising
provisions relating to fees and expenses of
arbitration; authorizing punitive damages and other
exemplary relief and remedies; amending s. 682.12,
F.S.; revising provisions relating to confirmation of
an award; amending s. 682.13, F.S.; revising
provisions relating to grounds for vacating an award;
revising provisions relating to a motion for vacating
an award; providing for a rehearing in certain

circumstances; amending s. 682.14, F.S.; revising
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provisions relating to the time for moving to modify

or correct an award; deleting

references to the term

“umpire”; revising a provision concerning confirmation

of awards; amending s. 682.15,

F.S.; revising

provisions relating to a court order confirming,

vacating without directing a rehearing, modifying, or

correcting an award; providing for award of costs and

attorney fees in certain circumstances; repealing s.

682.16, F.S., relating to judgment roll and docketing

of certain orders; repealing s. 682.17, F.S., relating

to application to court; repealing s. 682.18, F.S.,

relating to the definition of

jurisdiction; creating s. 682.

the term “court” and

181, F.S.; providing for

jurisdiction relating to the revised code; amending s.

682.19, F.S.; revising provisions relating to venue

for actions relating to the code; amending s. 682.20,

F.S.; providing that an appeal may be taken from an

order denying confirmation of

an award unless the

court has entered an order under specified provisions;

providing that all other orders denying confirmation

of an award are final orders;

repealing s. 682.21,

F.S., relating to the previous code not applying

retroactively; repealing s. 682.22, F.S., relating to

conflict of laws; creating s.

682.23, F.S.; specifying

the relationship of the code to the Electronic

Signatures in Global and National Commerce Act;

providing for applicability; creating s. 682.25, F.S.;

providing that the revised code does not apply to any

dispute involving child custody, visitation, or child
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support; amending ss. 440.1926, 489.1402, and 731.401,

F.S.; conforming cross-references; providing an

effective date.
Be It Enacted by the Legislature of the State of Florida:

Section 1. Section 682.01, Florida Statutes, is amended to
read:

682.01 Short title Flerida—-~Arbitratien—~Cede.—This chapter
Seetteon 8201+ —-682-22 may be cited as the “Revised Florida

Arbitration Code.”
Section 2. Section 682.011, Florida Statutes, 1is created to
read:

682.011 Definitions.—As used in this chapter, the term:

(1) “Arbitration organization” means an association,

agency, board, commission, or other entity that is neutral and

initiates, sponsors, or administers an arbitration proceeding or

is involved in the appointment of an arbitrator.

(2) “Arbitrator” means an individual appointed to render an

award, alone or with others, in a controversy that is subject to

an agreement to arbitrate.

(3) “Court” means a court of competent jurisdiction in this

state.

(4) “Knowledge” means actual knowledge.

(5) “Person” means an individual, corporation, business

trust, estate, trust, partnership, limited liability company,

association, joint venture, or government; governmental

subdivision, agency, or instrumentality; public corporation; or

any other legal or commercial entity.
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175 (6) “Record” means information that is inscribed on a 204| action or proceeding commenced or right accrued before July 1,
176| tangible medium or that is stored in an electronic or other 205 2013.
177| medium and is retrievable in perceivable form. 206 (4) Beginning July 1, 2016, an agreement to arbitrate shall
178 Section 3. Section 682.012, Florida Statutes, is created to 207 be subject to the then-applicable law governing agreements to
179| read: 208| arbitrate.
180 682.012 Notice.— 209 Section 5. Section 682.014, Florida Statutes, is created to
181 (1) Except as otherwise provided in this chapter, a person 210 read:
182 gives notice to another person by taking action that is 211 682.014 Effect of agreement to arbitrate; nonwaivable
183| reasonably necessary to inform the other person in ordinary 212| provisions.—
184 course, whether or not the other person acquires knowledge of 213 (1) Except as otherwise provided in subsections (2) and
185 the notice. 214 (3), a party to an agreement to arbitrate or to an arbitration
186 (2) A person has notice if the person has knowledge of the 215| proceeding may waive, or the parties may vary the effect of, the
187 notice or has received notice. 216 requirements of this chapter to the extent permitted by law.
188 (3) A person receives notice when it comes to the person’s 217 (2) Before a controversy arises that is subject to an
189 attention or the notice is delivered at the person’s place of 218 agreement to arbitrate, a party to the agreement may not:
190| residence or place of business, or at another location held out 219 (a) Waive or agree to vary the effect of the requirements
191| by the person as a place of delivery of such communications. 220 of:
192 Section 4. Section 682.013, Florida Statutes, is created to 221 1. Commencing a petition for judicial relief under s.
193| read: 222| 682.015(1);
194 682.013 Applicability of revised code.— 223 2. Making agreements to arbitrate valid, enforceable, and
195 (1) The Revised Florida Arbitration Code governs an 224 irrevocable under s. 682.02(1);
196| agreement to arbitrate made on or after July 1, 2013. 225 3. Permitting provisional remedies under s. 682.031;
197 (2) The Revised Florida Arbitration Code governs an 226 4. Conferring authority on arbitrators to issue subpoenas
198 agreement to arbitrate made before July 1, 2013, if all the 227 and permit depositions under s. 682.08 (1) or (2);
199| parties to the agreement or to the arbitration proceeding so 228 5. Conferring jurisdiction under s. 682.181; or
200| agree in a record. Otherwise, such agreements shall be governed 229 6. Stating the bases for appeal under s. 682.20;
201 by the applicable law existing at the time the parties entered 230 (b) Agree to unreasonably restrict the right under s.
202 into the agreement. 231 682.032 to notice of the initiation of an arbitration
203 (3) The Revised Florida Arbitration Code does not affect an 232 proceeding;
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233 (c) Agree to unreasonably restrict the right under s. 262 (k) The excluded disputes involving child custody,
234 682.041 to disclosure of any facts by a neutral arbitrator; or 263| wvisitation, or child support under s. 682.25.
235 (d) Waive the right under s. 682.07 of a party to an 264 Section 6. Section 682.015, Florida Statutes, is created to
236 agreement to arbitrate to be represented by an attorney at any 265 read:
237 proceeding or hearing under this chapter, but an employer and a 266 682.015 Petition for judicial relief.—
238| labor organization may waive the right to representation by an 267 (1) Except as otherwise provided in s. 682.20, a petition
239 attorney in a labor arbitration. 268 for judicial relief under this chapter must be made to the court
240 (3) A party to an agreement to arbitrate or arbitration 269| and heard in the manner provided by law or rule of court for
241| proceeding may not waive, or the parties may not vary the effect 270| making and hearing motions.
242 of, the requirements in this section or: 271 (2) Unless a civil action involving the agreement to
243 (a) The applicability of this chapter, the Revised Florida 272| arbitrate is pending, notice of an initial petition to the court
244 Arbitration Code, under s. 682.013(1) or (4); 273 under this chapter must be served in the manner provided by law
245 (b) The availability of proceedings to compel or stay 274 for the service of a summons in a civil action. Otherwise,
246| arbitration under s. 682.03; 275| notice of the motion must be given in the manner provided by law
247 (c) The immunity conferred on arbitrators and arbitration 276 or rule of court for serving motions in pending cases.
248 organizations under s. 682.051; 277 Section 7. Section 682.02, Florida Statutes, is amended to
249 (d) A party’s right to seek judicial enforcement of an 278 read:
250 arbitration preaward ruling under s. 682.081; 279 682.02 Arbitration agreements made valid, irrevocable, and
251 (e) The authority conferred on an arbitrator to change an 280 enforceable; scope.—
252 award under s. 682.10(4) or (5); 281 (1) An agreement contained in a record to submit to
253 (f) The remedies provided under s. 682.12; 282| arbitration any existing or subsequent controversy arising
254 (g) The grounds for vacating an arbitration award under s. 283| between the parties to the agreement is valid, enforceable, and
255 682.13; 284 irrevocable except upon a ground that exists at law or in equity
256 (h) The grounds for modifying an arbitration award under s. 285 for the revocation of a contract.
257 682.14; 286 (2) The court shall decide whether an agreement to
258 (i) The validity and enforceability of a judgment or decree 287| arbitrate exists or a controversy is subject to an agreement to
259| based on an award under s. 682.15(1) or (2); 288| arbitrate.
260 (j) The validity of the Electronic Signatures in Global and 289 (3) An arbitrator shall decide whether a condition
261 National Commerce Act under s. 682.23; or 290| precedent to arbitrability has been fulfilled and whether a

Page 9 of 38 Page 10 of 38
CODING: Words striekern are deletions; words underlined are additions. CODING: Words strieken are deletions; words underlined are additions.




291
292
293
294
295
296
297
298
299
300
301
302
303
304
305
306
307
308
309
310
311
312
313
314
315
316
317
318
319

CODING: Words strieken are deletions;

Florida Senate - 2013 SB 530

6-00240A-13 2013530

contract containing a valid agreement to arbitrate is

enforceable.

(4) If a party to a judicial proceeding challenges the

existence of, or claims that a controversy is not subject to, an

agreement to arbitrate, the arbitration proceeding may continue

pending final resolution of the issue by the court, unless the

court otherwise orders.
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This section also applies to written interlocal agreements under
ss. 163.01 and 373.713 in which two or more parties agree to
submit to arbitration any controversy between them concerning
water use permit motions appiieatiens and other matters,
regardless of whether or not the water management district with
jurisdiction over the subject motion apptiestiern is a party to

the interlocal agreement or a participant in the arbitration.
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Section 8. Section 682.03, Florida Statutes, is amended to
read:

682.03 Proceedings to compel and to stay arbitration.—
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(1) On motion of a person showing an agreement to arbitrate

and alleging another person’s refusal to arbitrate pursuant to

the agreement:

(a) If the refusing party does not appear or does not

oppose the motion, the court shall order the parties to

arbitrate.

(b) If the refusing party opposes the motion, the court

shall proceed summarily to decide the issue and order the

parties to arbitrate unless it finds that there is no

enforceable agreement to arbitrate. A—partytoan agreement—oFr
1 £ Bt + 3 B =+ +] o il il 1 1 +1h
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(2) On motion of a person alleging that an arbitration

proceeding has been initiated or threatened but that there is no

agreement to arbitrate, the court shall proceed summarily to

decide the issue. If the court finds that there is an

enforceable agreement to arbitrate, it shall order the parties

to arbitrate. I —eanissue—referabletoarbitrationunder—an
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349| hevingJurisdiction—tohear an—appiicationundersubseetion—{I}+ 378 r—bora—fides—or beecause—any fauttor grounds—feor—th Teiwm
350 veh—apptiecationshall be made—dn—satd grE—Otherwt et 379 wght—teo—bearbitratedha rot—Peen—showa-
351 wbFeet—£ —682-10——sueh application may be madedn—any GEE 380 (6) If a party makes a motion to the court to order
352 £ mpetent—Furisdictions 381 arbitration, the court on just terms shall stay any Jjudicial
353 (3) If the court finds that there is no enforceable 382| proceeding that involves a claim alleged to be subject to the
354 agreement to arbitrate, it may not order the parties to 383 arbitration until the court renders a final decision under this
355 arbitrate pursuant to subsection (1) or subsection (2). Any 384 section.
356 aetion—er—p¥ ding—inveolving—anr—+55% dbjeet—to—arbitration 385 (7) If the court orders arbitration, the court on just
357 grder—this—taw—shall b tayed—+fan—orderfor arbitrationor—an 386| terms shall stay any judicial proceeding that involves a claim
358 387 subject to the arbitration. If a claim subject to the
359 388 arbitration is severable, the court may limit the stay to that
360 389 claim.
361 390 Section 9. Section 682.031, Florida Statutes, is created to
362 (4) The court may not refuse to order arbitration because 391 read:
363| the claim subject to arbitration lacks merit or grounds for the 392 682.031 Provisional remedies.—
364 claim have not been established. or—application—th grE—a 393 (1) Before an arbitrator is appointed and is authorized and
365 tay—an—arbitratieon—pr g mmerecd—eor about—te— 394| able to act, the court, upon motion of a party to an arbitration
366 mreneed,—+f it —shall find that noagreement—or provisionfor 395| proceeding and for good cause shown, may enter an order for
367| arbitratiensubjeetteothis daw ists—bet a—the party making 396| provisional remedies to protect the effectiveness of the
368| +the—apptiecationandthe party ecausing the arbitrationtobehad+ 397| arbitration proceeding to the same extent and under the same
369| The—ecourt—shall summarily hear anddetermine—the issue—-of+the 398| conditions as if the controversy were the subject of a civil
370| making—ofthe agreement—or provisien —andr——=a rding—teo—it 399| action.
371| determination;——shall grant—or deny the appliication~ 400 (2) After an arbitrator is appointed and is authorized and
372 (5) If a proceeding involving a claim referable to 401| able to act:
373 arbitration under an alleged agreement to arbitrate is pending 402 (a) The arbitrator may issue such orders for provisional
374 in court, a motion under this section must be made in that 403 remedies, including interim awards, as the arbitrator finds
375 court. Otherwise, a motion under this section may be made in any 404 necessary to protect the effectiveness of the arbitration
376 court as provided in s. 682.19. An—erder—forarbitration—shall 405| proceeding and to promote the fair and expeditious resolution of
377 rot—be—refusedon—the grovnd that—+th taim—in—dssue Jtaeks merit 406 the controversy, to the same extent and under the same
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conditions as if the controversy were the subject of a civil

action.

(b) A party to an arbitration proceeding may move the court

for a provisional remedy only if the matter is urgent and the

arbitrator is not able to act timely or the arbitrator cannot

provide an adequate remedy.

(3) A party does not waive a right of arbitration by making

a motion under this section.

(4) If an arbitrator awards a provisional remedy for

injunctive or equitable relief, the arbitrator shall state in

the award the factual findings and legal basis for the award.

(5) A party may seek to confirm or vacate a provisional

remedy award for injunctive or equitable relief under s.
682.081.

Section 10. Section 682.032, Florida Statutes, is created
to read:

682.032 Initiation of arbitration.—

(1) A person initiates an arbitration proceeding by giving

notice in a record to the other parties to the agreement to

arbitrate in the agreed manner between the parties or, in the

absence of agreement, by certified or registered mail, return

receipt requested and obtained, or by service as authorized for

the commencement of a civil action. The notice must describe the

nature of the controversy and the remedy sought.

(2) Unless a person objects for lack or insufficiency of

notice under s. 682.06(3) not later than the beginning of the

arbitration hearing, the person by appearing at the hearing

waives any objection to lack of or insufficiency of notice.

Section 11. Section 682.033, Florida Statutes, is created
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to read:

682.033 Consolidation of separate arbitration proceedings.—

(1) Except as otherwise provided in subsection (3), upon

motion of a party to an agreement to arbitrate or to an

arbitration proceeding, the court may order consolidation of

separate arbitration proceedings as to all or some of the claims

if:

(a) There are separate agreements to arbitrate or separate

arbitration proceedings between the same persons or one of them

is a party to a separate agreement to arbitrate or a separate

arbitration proceeding with a third person;

(b) The claims subject to the agreements to arbitrate arise

in substantial part from the same transaction or series of

related transactions;

(c) The existence of a common issue of law or fact creates

the possibility of conflicting decisions in the separate

arbitration proceedings; and

(d) Prejudice resulting from a failure to consolidate is

not outweighed by the risk of undue delay or prejudice to the

rights of or hardship to parties opposing consolidation.

(2) The court may order consolidation of separate

arbitration proceedings as to some claims and allow other claims

to be resolved in separate arbitration proceedings.

(3) The court may not order consolidation of the claims of

a party to an agreement to arbitrate if the agreement prohibits

consolidation.
Section 12. Section 682.04, Florida Statutes, is amended to
read:

682.04 Appointment of arbitrators by court.—
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(1) If the parties to an agreement to arbitrate agree on e¥

£

Pod it +
PE FSTFOoR—TOor areITtra

ion—subject—tothis law previd a method

for appointing £he—appeintment—of arbitrators er—ean—umpire, this
method must shatt be followed, unless the method fails.

(2) The court, on application of a party to an arbitration

agreement, shall appoint one or more arbitrators, if:

(a) The parties have not agreed on a method;

(b) The agreed method fails;

(c) One or more of the parties failed to respond to the

demand for arbitration; or

(d) An arbitrator fails to act and a successor has not been

appointed.

N + 14 |
th ey r—apptreation

Al it
t Ao ot —PeeR—aury appoTrnteay

£ + + +

—a—Ppar TeR—agE FREFT —p¥ TSHOH

+

11 3
e T—apPPoeTit £33 ¥

more—arbitrators—oran—umpire+ An arbitrator er—umpire so
appointed has all the shalt—heve—tike powers of an arbitrator

designated as—if-named—or—provided—for in the agreement to
arbitrate appointed pursuant to the agreed method er—previsien.

(4) An individual who has a known, direct, and material

interest in the outcome of the arbitration proceeding or a

known, existing, and substantial relationship with a party may

not serve as an arbitrator required by an agreement to be

neutral.
Section 13. Section 682.041, Florida Statutes, is created
to read:

682.041 Disclosure by arbitrator.—
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(1) Before accepting appointment, an individual who is

requested to serve as an arbitrator, after making a reasonable

inquiry, shall disclose to all parties to the agreement to

arbitrate and arbitration proceeding and to any other

arbitrators any known facts that a reasonable person would

consider likely to affect the person’s impartiality as an

arbitrator in the arbitration proceeding, including:

(a) A financial or personal interest in the outcome of the

arbitration proceeding.

(b) An existing or past relationship with any of the

parties to the agreement to arbitrate or the arbitration

proceeding, their counsel or representative, a witness, or

another arbitrator.

(2) An arbitrator has a continuing obligation to disclose

to all parties to the agreement to arbitrate and arbitration

proceeding and to any other arbitrators any facts that the

arbitrator learns after accepting appointment that a reasonable

person would consider likely to affect the impartiality of the

arbitrator.

(3) If an arbitrator discloses a fact required by

subsection (1) or subsection (2) to be disclosed and a party

timely objects to the appointment or continued service of the

arbitrator based upon the fact disclosed, the objection may be a

ground under s. 682.13(1) (b) for vacating an award made by the

arbitrator.

(4) If the arbitrator did not disclose a fact as required

by subsection (1) or subsection (2), upon timely objection by a

party, the court may vacate an award under s. 682.13(1) (b).

(5) An arbitrator appointed as a neutral arbitrator who
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does not disclose a known, direct, and material interest in the

outcome of the arbitration proceeding or a known, existing, and

substantial relationship with a party is presumed to act with

evident partiality under s. 682.13(1) (b).

(6) If the parties to an arbitration proceeding agree to

the procedures of an arbitration organization or any other

procedures for challenges to arbitrators before an award is

made, substantial compliance with those procedures is a

condition precedent to a motion to vacate an award on that
ground under s. 682.13(1) (b).
Section 14. Section 682.05, Florida Statutes, is amended to

read:
682.05 Majority action by arbitrators.—If there is more

than one arbitrator, the powers of an arbitrator must be

exercised by a majority of the arbitrators, but all of the

arbitrators shall conduct the hearing under s. 682.06(3). The

£ +h baitrat N 3 a4 b 2 e £
power f—the—arbitrators—Tay o reirsed—by o majort £
thes ' 1 +h 3 L ded—3 +h
thetrnumber—untes therwt provided—in—the agreement—o¥r

£

it rats
r—arbitrations

provisien
Section 15. Section 682.051, Florida Statutes, is created
to read:

682.051 Tmmunity of arbitrator; competency to testify;

attorney fees and costs.—

(1) An arbitrator or an arbitration organization acting in

that capacity is immune from civil liability to the same extent

as a judge of a court of this state acting in a judicial

capacity.

(2) The immunity afforded under this section supplements

any immunity under other law.
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(3) The failure of an arbitrator to make a disclosure

required by s. 682.041 does not cause any loss of immunity under

this section.

(4) In a judicial, administrative, or similar proceeding,

an arbitrator or representative of an arbitration organization

is not competent to testify, and may not be required to produce

records as to any statement, conduct, decision, or ruling

occurring during the arbitration proceeding, to the same extent

as a judge of a court of this state acting in a judicial

capacity. This subsection does not apply:

(a) To the extent necessary to determine the claim of an

arbitrator, arbitration organization, or representative of the

arbitration organization against a party to the arbitration

proceeding; or

(b) To a hearing on a motion to vacate an award under s.

682.13(1) (a) or (b) if the movant establishes prima facie that a

ground for vacating the award exists.

(5) If a person commences a civil action against an

arbitrator, arbitration organization, or representative of an

arbitration organization arising from the services of the

arbitrator, organization, or representative or if a person seeks

to compel an arbitrator or a representative of an arbitration

organization to testify or produce records in violation of

subsection (4), and the court decides that the arbitrator,

arbitration organization, or representative of an arbitration

organization is immune from civil liability or that the

arbitrator or representative of the organization is not

competent to testify, the court shall award to the arbitrator,

organization, or representative reasonable attorney fees and
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Section 16. Section 682.06, Florida Statutes, is amended to
read:
682.06 Hearing.—

(1) An arbitrator may conduct an arbitration in such manner

as the arbitrator considers appropriate for a fair and

expeditious disposition of the proceeding. The arbitrator’s

authority includes the power to hold conferences with the

parties to the arbitration proceeding before the hearing and,

among other matters, determine the admissibility, relevance,
materiality, and weight of any evidence. Urless—etherwise
pfev&ded—by—ehe—agfeemeﬁ{—eﬁpfex&sfeﬁ—fe{—afbf&aﬁew : : : : +
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(2) An arbitrator may decide a request for summary
disposition of a claim or particular issue:
(a) If all interested parties agree; or
(b) Upon request of one party to the arbitration
proceeding, if that party gives notice to all other parties to
the proceeding and the other parties have a reasonable
opportunity to respond. The—part: & reitled—+tobeheardi—+
+ 1 d + P S £h + a +
present tden materiatl—teo—th AEE 5y —and—t ross
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SR En appearing—& he—hearing:
(3) If an arbitrator orders a hearing, the arbitrator shall

set a time and

place and give notice of the hearing not less

than 5 days be

fore the hearing begins. Unless a party to the

arbitration pr

oceeding makes an objection to lack or

insufficiency

of notice not later than the beginning of the

hearing, the p

arty’s appearance at the hearing waives the

objection. Upo

n request of a party to the arbitration proceeding

and for good c

ause shown, or upon the arbitrator’s own

initiative, th

e arbitrator may adjourn the hearing from time to

time as necess

ary, but may not postpone the hearing to a time

later than tha

t fixed by the agreement to arbitrate for making

the award unle

ss the parties to the arbitration proceeding

consent to a 1

ater date. The arbitrator may hear and decide the

controversy up

on the evidence produced although a party who was

duly notified

of the arbitration proceeding did not appear. The

court, on requ

est, may direct the arbitrator to conduct the
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639| hearing promptly and render a timely decision. Fhe—hearing—shaltd 668 (1) An arbitrator may issue a subpoena for the attendance
640| b aduected by allof the arbitratersbut o majority may 669| of a witness and for the production of records and other
641 determine—anvyguestionand render o final award—An—tmpir 670 evidence at any hearing and may administer oaths. A subpoena
642 zutherized hear—anddecide—th = wpen—the—faitur £—th 671| must be served in the manner for service of subpoenas in a civil
643 arpitrators—teo—agr vponr—an—award—shaltlsitwith—+th 672 action and, upon motion to the court by a party to the
644 arbitrators—throughout—+their hearing but shall net b arreed—a 673 arbitration proceeding or the arbitrator, enforced in the manner
645 s—part—of their guerumor In the making of their award—I+f; 674 for enforcement of subpoenas in a civil action. Arbitraters;—er
646| during—th GE £ —the—hearing—anarbitrater for any reasen 675| an—umpire—authorizedto—hear anddeecide—th et wpon—faittur
647 & to—act—the remaining arbitrator;——arpbitrater F—ampiE 676 £ thearbitraters—to—agr spor—an—award,—in—th GE £her
648| appointed—teo—actas aAcutrats—may FrEda +th—+thebhearing and 677 r—his—Furisdietion—ay Tssuesubpoeras—ferthe attendan £
649| determination—of—th e F5Y 678 e ard—for—theproduction—of booksy—= resr—deoeumesn
650 (4) At a hearing under subsection (3), a party to the 679 aad—etherevidencer——and —shall have the power to administer
651 arbitration proceeding has a right to be heard, to present 680 R Subpeeras issued—shall be served;—and uvpon apptieation
652 evidence material to the controversy, and to cross-examine 681
653| witnesses appearing at the hearing. 682
654 (5) If an arbitrator ceases or is unable to act during the 683 i and—enforcementof subpoenas—dna—eivil aetion
655| arbitration proceeding, a replacement arbitrator must be 684 (2) In order to make the proceedings fair, expeditious, and
656| appointed in accordance with s. 682.04 to continue the 685| cost effective, upon request of a party to, or a witness in, an
657| proceeding and to resolve the controversy. 686| arbitration proceeding, an arbitrator may permit a deposition of
658 Section 17. Section 682.07, Florida Statutes, is amended to 687 any witness to be taken for use as evidence at the hearing,
659| read: 688| including a witness who cannot be subpoenaed for or is unable to
660 682.07 Representation by attorney.—A party to an 689 attend a hearing. The arbitrator shall determine the conditions
661| arbitration proceeding may has—the—right—te be represented by an 690| under which the deposition is taken. on—appiication—-ofapart
662| attorney at—any arbitrationpreccedingor hearing under—this 691| +eo—thearbitrationandfeoru = idence;—the—arbitrators,—or
663 Taw. aiver—thereof prieorto—the p¥r eHing—or—hearing—+ 692| +the—umpire—in—th GE £ her—orhisJurisdiection—tay permit
664| dineffeetiver €93 a depositicn to be takern, in the manner and upon the term
665 Section 18. Section 682.08, Florida Statutes, is amended to 694 designated by —themor—heror him of awitress—wh anRret—b
666| read: 695 ubpoeracd—or—is—unabletoattendthe hearing-
667 682.08 Witnesses, subpoenas, depositions.— 696 (3) An arbitrator may permit such discovery as the
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697| arbitrator decides is appropriate in the circumstances, taking 726| make the arbitration proceeding fair, expeditious, and cost
698| 1into account the needs of the parties to the arbitration 727| effective. A subpoena or discovery-related order issued by an
699| proceeding and other affected persons and the desirability of 728 arbitrator in another state must be served in the manner
700| making the proceeding fair, expeditious, and cost effective. A}+:+ 729| provided by law for service of subpoenas in a civil action in
701| provisien £ Jaw mpelling o person—under subpoena—teo—testif 730 this state and, upon motion to the court by a party to the
702 are—eappiieable~ 731 arbitration proceeding or the arbitrator, enforced in the manner
703 (4) If an arbitrator permits discovery under subsection 732 provided by law for enforcement of subpoenas in a civil action
704 (3), the arbitrator may order a party to the arbitration 733| in this state.
705| proceeding to comply with the arbitrator’s discovery-related 734 (8)+44) Fees for attendance as a witness shall be the same
706 orders, issue subpoenas for the attendance of a witness and for 735 as for a witness in the circuit court.
707 the production of records and other evidence at a discovery 736 Section 19. Section 682.081, Florida Statutes, is created
708| proceeding, and take action against a noncomplying party to the 737| to read:
709 extent a court could if the controversy were the subject of a 738 682.081 Judicial enforcement of preaward ruling by
710 civil action in this state. 739| arbitrator.—
711 (5) An arbitrator may issue a protective order to prevent 740 (1) Except as provided in subsection (2), if an arbitrator
712 the disclosure of privileged information, confidential 741| makes a preaward ruling in favor of a party to the arbitration
713| information, trade secrets, and other information protected from 742| proceeding, the party may request that the arbitrator
714| disclosure to the extent a court could if the controversy were 743| incorporate the ruling into an award under s. 682.12. A
715 the subject of a civil action in this state. 744 prevailing party may make a motion to the court for an expedited
716 (6) All laws compelling a person under subpoena to testify 745| order to confirm the award under s. 682.12, in which case the
717| and all fees for attending a judicial proceeding, a deposition, 746| court shall summarily decide the motion. The court shall issue
718| or a discovery proceeding as a witness apply to an arbitration 747| an order to confirm the award unless the court vacates,
719| proceeding as if the controversy were the subject of a civil 748| modifies, or corrects the award under s. 682.13 or s. 682.14.
720| action in this state. 749 (2) A party to a provisional remedy award for injunctive or
721 (7) The court may enforce a subpoena or discovery-related 750 equitable relief may make a motion to the court seeking to
722| order for the attendance of a witness within this state and for 751 confirm or vacate the provisional remedy award.
723 the production of records and other evidence issued by an 752 (a) The court shall confirm a provisional remedy award for
724 arbitrator in connection with an arbitration proceeding in 753 injunctive or equitable relief if the award satisfies the legal
725 another state upon conditions determined by the court so as to 754 standards for awarding a party injunctive or equitable relief.
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(b) The court shall vacate a provisional remedy award for

injunctive or equitable relief which fails to satisfy the legal

standards for awarding a party injunctive or equitable relief.

Section 20. Section 682.09, Florida Statutes, is amended to
read:
682.09 Award.—

(1) An arbitrator shall make a record of an award. The

record must be signed or otherwise authenticated by any

arbitrator who concurs with the award. The arbitrator or the

arbitration organization shall give notice of the award,

including a copy of the award, to each party to the arbitration

£h Bt rat £ a Btk £
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(2) An award must be made within the time specified by the

agreement to arbitrate or, if not specified therein, within the

time ordered by the court. The court may extend, or the parties

to the arbitration proceeding may agree in a record to extend,

the time. The court or the parties may do so within or after the

time specified or ordered. A party waives any objection that an

award was not timely made unless the party gives notice of the

objection to the arbitrator before receiving notice of the

award. An—award—shall be made—within the time fixed therefor by

£h + P o £ NS 4 £ + £ &
the—agreement—or—p¥ rSsron—ftor—arbitration—or;—+E So—EiIxedy
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Section 21. Section 682.10, Florida Statutes, is amended to
read:

682.10 Change of award by arbitrators er—umpire.—

(1) On motion to an arbitrator by a party to an arbitration

proceeding, the arbitrator may modify or correct an award:

(a) Upon a ground stated in s. 682.14(1) (a) or (c);

(b) Because the arbitrator has not made a final and

definite award upon a claim submitted by the parties to the

arbitration proceeding; or

(c) To clarify the award.

(2) A motion under subsection (1) must be made and notice

given to all parties within 20 days after the movant receives

notice of the award.

(3) A party to the arbitration proceeding must give notice

of any objection to the motion within 10 days after receipt of

the notice.

(4) If a motion to the court is pending under s. 682.12, s.

682.13, or s. 682.14, the court may submit the claim to the

arbitrator to consider whether to modify or correct the award:

(a) Upon a ground stated in s. 682.14(1) (a) or (c);

(b) Because the arbitrator has not made a final and

definite award upon a claim submitted by the parties to the

arbitration proceeding; or

(c) To clarify the award.
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(5) An award modified or corrected pursuant to this section
is subject to ss. 682.09(1), 682.12, 682.13, and 682.14. o=n

13 3 £ b fo it ratd i £ 13 3
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Section 22. Section 682.11, Florida Statutes, is amended to
read:

682.11 Remedies; fees and expenses of arbitration
proceeding.—

(1) An arbitrator may award punitive damages or other

exemplary relief if such an award is authorized by law in a

civil action involving the same claim and the evidence produced

at the hearing justifies the award under the legal standards

otherwise applicable to the claim.

(2) An arbitrator may award reasonable attorney fees and

other reasonable expenses of arbitration if such an award is

authorized by law in a civil action involving the same claim or

by the agreement of the parties to the arbitration proceeding.

(3) As to all remedies other than those authorized by
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subsections (1) and (2), an arbitrator may order such remedies

as the arbitrator considers just and appropriate under the

circumstances of the arbitration proceeding. The fact that such

a remedy could not or would not be granted by the court is not a

ground for refusing to confirm an award under s. 682.12 or for

vacating an award under s. 682.13.

(4) An arbitrator’s expenses and fees, together with other

expenses, must be paid as provided in the award.

(5) If an arbitrator awards punitive damages or other

exemplary relief under subsection (1), the arbitrator shall

specify in the award the basis in fact justifying and the basis

in law authorizing the award and state separately the amount of

the punitive damages or other exemplary relief. Unatess—etherwise
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Section 23. Section 682.12, Florida Statutes, is amended to
read:

682.12 Confirmation of an award.—After a party to an

arbitration proceeding receives notice of an award, the party

may make a motion to the court for an order confirming the award

at which time the court shall issue a confirming order unless

the award is modified or corrected pursuant to s. 682.10 or s.

682.14 or is vacated pursuant to s. 682.13. Uper—appiication—-of

a—party—te—the arbitration; the court shaltl confirm an awardy
1 ek the +1 limits h ;. £ 3 g 4
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Section 24. Section 682.13, Florida Statutes, is amended to

read:

682.13 Vacating an award.—

(1) Upon motion appiieatien of a party to an arbitration

proceeding, the court shall vacate an arbitration award if whesn:

(a) The award was procured by
undue means;-

(b) There was:

corruption, fraud, or other

1. Evident partiality by an arbitrator appointed as a

neutral arbitrator;

2. Corruption by an arbitrator; or

3. Misconduct by an arbitrator prejudicing the rights of a

party to the arbitration proceeding; e=x

£ +h

e .
rruptron—Th—anRy £

. . . , dies ; o :

any—party-

(c) An arbitrator refused to postpone the hearing upon

showing of sufficient cause for postponement, refused to hear

evidence material to the controversy, or otherwise conducted the

hearing contrary to s. 682.06, so as to prejudice substantially

the rights of a party to the arbitration proceeding; Fhe
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(d) An arbitrator exceeded the arbitrator’s powers; TFhe
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(e) There was no agreement to arbitrate, unless the person

2013530

participated in the arbitration proceeding without raising the

objection under s. 682.06(3) not later than the beginning of the

arbitration hearing; or Fher as—po—agreement—or provisionfeor
SN P N PR + 1 N e
arbitration—subieet Fris—taw,—ont Fe—matter—wa

£ bitrat
£F
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(f) The arbitration was conducted without proper notice of

the initiation of an arbitration as required in s. 682.032 so as

to prejudice substantially the rights of a party to the

arbitration proceeding.

But—the—fact—thatthereliefwa geh—that 3+ atd—raot—or—would
N £ of ' 3 + £
rot—be—granted—Dby—= vrt—of 3o r—eguirty—3+5—+ grouna—for
I £ 3 + £3 N 4
aeating—or—refusing—+t rErrm—the—awaras

(2) A motion under this section must be filed within 90

days after the movant receives notice of the award pursuant to

s. 682.09 or within 90 days after the movant receives notice of

a modified or corrected award pursuant to s. 682.10, unless the

movant alleges that the award was procured by corruption, fraud,

or other undue means, in which case the motion must be made

within 90 days after the ground is known or by the exercise of

reasonable care would have been known by the movant. As

13 3 a PN + hall b d RN 90 d
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(3) If the court vacates an award on a ground other than

that set forth in paragraph (1) (e), it may order a rehearing. If

the award is vacated on a ground stated in paragraph (1) (a) or

paragraph (1) (b), the rehearing must be before a new arbitrator.

If the award is vacated on a ground stated in paragraph (1) (c),

paragraph (1) (d), or paragraph (1) (f), the rehearing may be

before the arbitrator who made the award or the arbitrator’s

successor. The arbitrator must render the decision in the

rehearing within the same time as that provided in s. 682.09(2)

for an award. Fr—acatingthe award on greounds—eotherthan—+h
ot ad 1 .5y {1V () + = h -
sted—Inparagraph—{ter—th GdrEt—may—eorder—arehearing

inted 3 g RN 692 04  The +4
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(4) If a motion the—apptieation to vacate is denied and no
motion to modify or correct the award is pending, the court
shall confirm the award.

Section 25. Section 682.14, Florida Statutes, is amended to
read:

682.14 Modification or correction of award.—

(1) Upon motion made within 90 days after the movant

receives notice of the award pursuant to s. 682.09 or within 90

days after the movant receives notice of a modified or corrected
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award pursuant to s. 682.10, the court shall modify or correct
the award if Upea—application made within 90 daysafter delivery
£ £ o+ A+ PN 14 + + + 11 =
£ py—of—theaware he—applicant,—th E Fratl—meodif
* rrect—theaward—when:

(a) There is an evident miscalculation of figures or an

evident mistake in the description of any person, thing, or

property referred to in the award.

(b) The arbitrators er—umpire have awarded upon a matter

not submitted in the arbitration £

them—orhimor—her and the

award may be corrected without affecting the merits of the

decision upon the issues submitted.

(c) The award is imperfect as a matter of form, not

affecting the merits of the controversy.

(2) If the application is granted, the court shall modify

and correct the award as5—& ££

t—+ts—3ntent and shald

confirm the award as so modified and corrected. Otherwise,

unless a motion to vacate the award under s. 682.13 is pending,

the court shall confirm the award as made.

(3) An application to modify or correct an award may be

joined in the alternative with an application to vacate the

award under s. 682.13.

Section 26. Section 682.15, Florida Statutes, is amended to

read:

682.15 Judgment or decree on award.—

(1) Upon granting an order confirming, vacating without

directing a rehearing, modifying, or correcting an award, the

court shall enter a judgment in conformity therewith. The

judgment may be recorded, docketed,

and enforced as any other

judgment in a civil action.
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(2) A court may allow reasonable costs of the motion and

subsequent judicial proceedings.

(3) On motion of a prevailing party to a contested judicial

proceeding under s. 682.12, s. 682.13, or s. 682.14, the court

may add reasonable attorney fees and other reasonable expenses

of litigation incurred in a judicial proceeding after the award

is made to a judgment confirming, vacating without directing a

rehearing, modifying, or correcting an award. Upen—thegranting
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Section 27. Section 682.16, Florida Statutes, is repealed.

Section 28. Section 682.17, Florida Statutes, is repealed.

Section 29. Section 682.18, Florida Statutes, is repealed.

Section 30. Section 682.181, Florida Statutes, is created
to read:

682.181 Jurisdiction.—

(1) A court of this state having jurisdiction over the

controversy and the parties may enforce an agreement to

arbitrate.

(2) An agreement to arbitrate providing for arbitration in

this state confers exclusive jurisdiction on the court to enter

judgment on an award under this chapter.

Section 31. Section 682.19, Florida Statutes, is amended to
read:

682.19 Venue.—A petition pursuant to s. 682.015 must be

filed in the court of the county in which the agreement to
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arbitrate specifies the arbitration hearing is to be held or, if

the hearing has been held, in the court of the county in which

it was held. Otherwise, the petition may be made in the court of

any county in which an adverse party resides or has a place of

business or, if no adverse party has a residence or place of

business in this state, in the court of any county in this

state. All subsequent petitions must be made in the court

hearing the initial petition unless the court otherwise directs.
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Ay —apprireationr—ugnaer —thistaw may pefhat Fr T f—th
+ : hiceh +h £h g to +h +
=233 HR—wWhTeh—th ther—par £ Ehe—agreement—or—p¥ ESSESS e
£ 4 b= £
for—arbirtration—+ et F—has—a—pEa fF—PBustir 7 —+f——<Sh
heh L g 1 £ b £h ot +h
F—he—has—hRo—FreSiaeh —ptar f—Phusihess—ihr—this—state;—then
£ £ + £ + A1l 1 + g £h 1
£ Hr grt—of—an B H—apptications—under—this—o
N 3 hall b de—+ + +
STt —appiieatron—shatt—be ot Fr S==

Section 32. Section 682.20, Florida Statutes, is amended to
read:

682.20 Appeals.—

(1) An appeal may be taken from:

(a) An order denying an application to compel arbitration
made under s. 682.03.

(b) An order granting a motion am—apptieastien to stay
arbitration pursuant to made—under s. 682.03(2)-(4).

(c) An order confirming er—denying afirmation—of an
award.
(d) An order denying confirmation of an award unless the

court has entered an order under s. 682.10(4) or s. 682.13. All

other orders denying confirmation of an award are final orders.

(e)+4e- An order modifying or correcting an award.
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1045 (f)+4e}> An order vacating an award without directing a 1074 for in this chapter to resolve all issues in dispute regarding
1046 rehearing. 1075 an injury. Arbitrations agreed to pursuant to this section shall
1047 (g)+£> A judgment or decree entered pursuant to this 1076| be governed by chapter 682, the Revised Florida Arbitration
1048 chapter the—provisien f—this—taw. 1077 Code, except that, notwithstanding any provision in chapter 682,
1049 (2) The appeal shall be taken in the manner and to the same 1078 the term “court” shall mean a judge of compensation claims. An
1050| extent as from orders or judgments in a civil action. 1079| arbitration award in accordance with this section is shaid—be
1051 Section 33. Section 682.21, Florida Statutes, is repealed. 1080 enforceable in the same manner and with the same powers as any
1052 Section 34. Section 682.22, Florida Statutes, is repealed. 1081 final compensation order.
1053 Section 35. Section 682.23, Florida Statutes, is created to 1082 Section 38. Paragraph (a) of subsection (1) of section
1054 read: 1083 489.1402, Florida Statutes, is amended to read:
1055 682.23 Relationship to Electronic Signatures in Global and 1084 489.1402 Homeowners’ Construction Recovery Fund;
1056| National Commerce Act.—The provisions of this chapter governing 1085| definitions.—
1057 the legal effect, validity, and enforceability of electronic 1086 (1) The following definitions apply to ss. 489.140-489.144:
1058 records or electronic signatures and of contracts performed with 1087 (a) “Arbitration” means alternative dispute resolution
1059 the use of such records or signatures conform to the 1088 entered into between a claimant and a contractor either pursuant
1060| requirements of s. 102 of the Electronic Signatures in Global 1089| to a construction contract that contains a mandatory arbitration
1061| and National Commerce Act, 15 U.S.C. s. 7002. 1090| clause or through any binding arbitration under chapter 682, the
1062 Section 36. Section 682.25, Florida Statutes, is created to 1091 Revised Florida Arbitration Code.
1063| read: 1092 Section 39. Subsection (2) of section 731.401, Florida
1064 682.25 Disputes excluded.—This chapter does not apply to 1093| Statutes, is amended to read:
1065| any dispute involving child custody, visitation, or child 1094 731.401 Arbitration of disputes.—
1066 support. 1095 (2) Unless otherwise specified in the will or trust, a will
1067 Section 37. Section 440.1926, Florida Statutes, is amended 1096| or trust provision requiring arbitration shall be presumed to
1068| to read: 1097 require binding arbitration under chapter 682, the Revised
1069 440.1926 Alternate dispute resolution; claim arbitration.— 1098| Florida Arbitration Code s+—44-3104.
1070| Notwithstanding any other provision of this chapter, the 1099 Section 40. This act shall take effect July 1, 2013.
1071 employer, carrier, and employee may mutually agree to seek
1072 consent from a judge of compensation claims to enter into
1073| binding claim arbitration in lieu of any other remedy provided
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Summary:

SB 628 allows judges and certain employees of the state courts system to access copies of
driver’s licenses held by the Department of Highway Safety and Motor Vehicles (department).
Currently, the department has no duty to share copies of driver’s licenses with the judicial
branch.

This bill substantially amends section 322.142, Florida Statutes.
Present Situation:

Driver’s Licenses

The Department of Highway Safety and Motor Vehicles (department) must issue qualified
applicants a driver’s license at the time that the licensee successfully passes the required
examinations and pays a fee."

The driver’s license must contain:

A color photograph or digital image of the licensee.

The name of the state.

An identification number uniquely assigned to the licensee.
The licensee’s full name, date of birth, and residence address.
The licensee’s gender and height.

The dates of issuance and expiration of the license.

! Sections 322.14(1)(a) and 322.142(1), F.S.
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e Asignature line.
e The class of vehicle authorized and endorsements or restrictions.?

The department is authorized to maintain a film negative or print file pictures of licensees. The
department must keep a record of the digital image and licensee signature, along with identifying
data to retrieve the record.?

This information is exempt from disclosure requirements under public records laws. However,
the file and digital record may be released for the following purposes:

e For the issuance of duplicate licenses; and
e For administrative purposes of the department.*

Records can also be released to the following parties for specific purposes:

Law enforcement agencies.

Department of Business and Professional Regulation.
Department of State.

Department of Revenue.

Department of Children and Family Services.
Department of Financial Services.”

The most recent change to this public records exemption was in 2010, when the exemption was
narrowed. The Legislature authorized the Department of Children and Family Services to have
access to the records for additional purposes related to public assistance and public assistance
fraud investigations.®

The Office of State Courts Administrator
The Office of State Courts Administrator (OSCA) requested the changes provided in this bill.
OSCA indicates a need for this legislation as follows:

By department policy, judges have access to [driver’s license] photographs, and by past
practice, some court-related employees have access. However, neither judges nor court-
related employees are specifically delineated for access in the applicable statute. The
[Department of Highway Safety and Motor Vehicles] has begun to interpret the statute
more strictly, resulting in some court-related employees being unable to access the
photographs.

The courts’ Judicial Inquiry System (JIS) draws information from a number of data
sources. Specifically, JIS offers the judiciary access to a streamlined dashboard in

Z Section 322.14 (1)(a) and (b), F.S.

® Section 322.142(4), F.S.

* Section 322.142 (4), F.S.

® Section 322.142 (4), F.S.

® Section 1, ch. 2010-207, L.O.F. (CS/SB 962).
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which a user may query multiple data sources through a single point of entry. One of
the data sources that may be accessed through JIS is the system containing driver’s
license photographs maintained by DHSMV. However, some judges and court-related
employees also may access the DHSMV system directly.’

According to OSCA, judges have had access to the records based on the statute’s
authority for release to law enforcement agencies. Still, OSCA is concerned that the
department is more strictly interpreting the public records exemption for driver’s license
records, and judges are not currently authorized in the exemption to receive records.
Additionally, the other judicial branch employees have encountered resistance in
accessing these records.

Public Records

The Florida Constitution specifies requirements for public access to government records. It
provides every person the right to inspect or copy any public record made or received in
connection with the official business of any public body, officer, or employee of the state, or of
persons acting on their behalf.® The records of the legislative, executive, and judicial branches
are specifically included.’

In addition to the Florida Constitution, the Florida Statutes specify conditions under which public
access must be provided to government records. Chapter 119, F.S.,*° guarantees every person’s
right to inspect and copy any state or local government public record* at any reasonable time,
under reasonable conditions, and under supervision by the custodian of the public record.*?

Only the Legislature may create an exemption to public records.® Such an exemption must be
created by general law and must specifically state the public necessity justifying the exemption.™

" Office of the State Courts Administrator, White Paper: Legislative Issue: Driver’s License Photographs (2013) (on file
with the Senate Committee on Judiciary).
: FLA. CONST., Art. I, s. 24(a).

Id.
10 Chapter 119, F.S.
1 Section 119.01 1(12), F.S., defines “public records” to mean “all documents, papers, letters, maps, books, tapes,
photographs, films, sound recordings, data processing software, or other material, regardless of the physical form,
characteristics, or means of transmission, made or received pursuant to law or ordinance or in connection with the transaction
of official business by any agency.” Section 119.011(2), F.S., defines “agency” to mean as “any state, county, district,
authority, or municipal officer, department, division, board, bureau, commission, or other separate unit of government created
or established by law including, for the purposes of this chapter, the Commission on Ethics, the Public Service Commission,
and the Office of Public Counsel, and any other public or private agency, person, partnership, corporation, or business entity
acting on behalf of any public agency.” The Public Records Act does not apply to legislative or judicial records (see Locke v.
Hawkes, 595 So. 2d 32 (Fla. 1992)).
12 Section 119.07(1)(a), F.S.
B FLA. CONST., Art. I, s. 24(c). There is a difference between records the Legislature designates as exempt from public
records requirements and those the Legislature designates confidential and exempt. A record classified as exempt from public
disclosure may be disclosed under certain circumstances (see WFTV, Inc. v. The School Board of Seminole, 874 So. 2d 48
(Fla. 5th DCA 2004), review denied 892 So. 2d 1015 (Fla. 2004); City of Riviera Beach v. Barfield, 642 So. 2d 1135 (Fla. 4th
DCA 2004); and Williams v. City of Minneola, 575 So. 2d 687 (Fla. 5th DCA 1991). If the Legislature designates a record as
confidential and exempt from public disclosure, such record may not be released, by the custodian of public records, to
anyone other than the persons or entities specifically designated in the statutory exemption (see Attorney General Opinion
85-62, August 1, 1985).
Y FLA. CONST,, Art. I, 5. 24(c).
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Further, the exemption must be no broader than necessary to accomplish the stated purpose of
the law. A bill enacting an exemption may not contain other substantive provisions™ and must
pass by a two-thirds vote of the members present and voting in each house of the Legislature.®

Effect of Proposed Changes:

This bill narrows the public records exemption for copies of driver’s license files and digital
records by expressly authorizing the following parties to receive copies as part of the official
work of a court:

e A jjustice or judge of the state.

e Anemployee of the state courts system who holds a position that is designated in writing
for access by the Supreme Court Chief Justice or a chief judge of a district or circuit
court, or his or her designee.

e A government employee who performs functions for the state court system in a position
that is designated in writing for access by the Chief Justice of the Supreme Court or a
chief judge of a district or circuit court, or their designee.

This bill updates obsolete references to the Department of Children and Family Services to the
Department of Children and Families.!’

The bill takes effect July 1, 2013.
Constitutional Issues:
A. Municipality/County Mandates Restrictions:

This bill does not require counties or municipalities to spend funds or limit their authority
to raise revenue or receive state-shared revenues as specified in Article VII, s. 18 of the
Florida Constitution.

B. Public Records/Open Meetings Issues:

This bill narrows an existing public records exemption. It complies with the requirements
of s. 24(c), Article | of the Florida Constitution. Because the bill does not create a new
exemption, it does not require a statement of public necessity or two-thirds vote approval
of each house for passage as required by s. 24(c), Article | of the Florida Constitution.

C. Trust Funds Restrictions:

None.

> The bill may, however, contain multiple exemptions that relate to one subject.
1 FLA. CONST,, Art. I, 5. 24(c).
17 Chapter 2012-84 (SB 2048).



BILL: SB 628 Page 5

V.

VI.

VII.

VIII.

Fiscal Impact Statement:

A. Tax/Fee Issues:
None.

B. Private Sector Impact:
None.

C. Government Sector Impact:

An insignificant positive fiscal impact may be associated with this bill in that the courts
and OSCA employees may have easier access to these records.

Technical Deficiencies:
None.

Related Issues:

None.

Additional Information:

A. Committee Substitute — Statement of Substantial Changes:
(Summarizing differences between the Committee Substitute and the prior version of the bill.)
None.

B. Amendments:
None.

This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate.
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Florida Senate - 2013 SB 628

By Senator Joyner

19-00516A-13 2013628

A bill to be entitled
An act relating to driver licenses; amending s.
322.142, F.S.; authorizing a justice, judge, or
designated employee to access reproductions of driver
license images as part of the official work of a
court; revising and clarifying provisions; providing

an effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Subsection (4) of section 322.142, Florida
Statutes, 1s amended to read:

322.142 Color photographic or digital imaged licenses.—

(4) The department may maintain a film negative or print
file. The department shall maintain a record of the digital
image and signature of the licensees, together with other data
required by the department for identification and retrieval.
Reproductions from the file or digital record are exempt from
the provisions of s. 119.07(1) and shall be made and issued
only:

(a) For departmental administrative purposes;

(b) For the issuance of duplicate licenses;

(c) In response to law enforcement agency requests;

(d) To the Department of Business and Professional
Regulation pursuant to an interagency agreement for the purpose
of accessing digital images for reproduction of licenses issued
by the Department of Business and Professional Regulation;

(e) To the Department of State pursuant to an interagency

agreement to facilitate determinations of eligibility of voter
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registration applicants and registered voters in accordance with
ss. 98.045 and 98.075;

2013628

(f) To the Department of Revenue pursuant to an interagency
agreement for use in establishing paternity and establishing,
modifying, or enforcing support obligations in Title IV-D cases;

(g) To the Department of Children and Families Famity
Serviees pursuant to an interagency agreement to conduct
protective investigations under part III of chapter 39 and
chapter 415;

(h) To the Department of Children and Families Famity
Serwviees pursuant to an interagency agreement specifying the
number of employees in each of that department’s regions to be
granted access to the records for use as verification of
identity to expedite the determination of eligibility for public
assistance and for use in public assistance fraud
investigations;

(i) To the Department of Financial Services pursuant to an
interagency agreement to facilitate the location of owners of
unclaimed property, the validation of unclaimed property claims,
and the identification of fraudulent or false claims; e¥

(J) To district medical examiners pursuant to an
interagency agreement for the purpose of identifying a deceased
individual, determining cause of death, and notifying next of
kin of any investigations, including autopsies and other
laboratory examinations, authorized in s. 406.11 466-6+%; or

(k) To the following persons for the purpose of identifying

a person as part of the official work of a court:

1. A justice or judge of this state;

2. An employee of the state courts system who works in a

Page 2 of 3

words underlined are additions.




59
60
61
62
63
64
65
66

Florida Senate - 2013 SB 628

19-00516A-13 2013628

position that is designated in writing for access by the Chief

Justice of the Supreme Court or a chief judge of a district or

circuit court, or by his or her designee; or

3. A government employee who performs functions on behalf

of the state courts system in a position that is designated in

writing for access by the Chief Justice or a chief judge, or by

his or her designee.

Section 2. This act shall take effect July 1, 2013.
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