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2012 Regular Session

COMMITTEE MEETING EXPANDED AGENDA

The Florida Senate

BANKING AND INSURANCE
Senator Richter, Chair
Senator Smith, Vice Chair

MEETING DATE: Thursday, February 16, 2012
TIME: 8:00—10:15a.m.
PLACE: Pat Thomas Committee Room, 412 Knott Building

MEMBERS: Senator Richter, Chair; Senator Smith, Vice Chair; Senators Alexander, Bennett, Fasano, Gaetz,
Hays, Margolis, Negron, Oelrich, and Sobel

TAB BILL NO. and INTRODUCER

BILL DESCRIPTION and
SENATE COMMITTEE ACTIONS

COMMITTEE ACTION

1 SB 1372
Alexander
(Identical H 833)

Florida Hurricane Catastrophe Fund; Providing for
calculation of an insurer’s reimbursement premium
and retention under the reimbursement contract;
revising coverage levels available under the
reimbursement contract; revising aggregate coverage
limits; providing for the phase-in of changes to
coverage levels and limits; revising the cash build-up
factor included in reimbursement premiums; providing
for phase-in; reducing maximum allowable
emergency assessments; changing the name of the
Florida Hurricane Catastrophe Fund Finance
Corporation; repealing provisions related to temporary
emergency options for additional coverage, etc.

Bl 02/16/2012 Fav/CS
BC

Fav/CS
Yeas 8 Nays 1

2 SB 2082
Governmental Oversight and
Accountability
(Identical H 7105)

OGSR/Florida Workers' Compensation Joint
Underwriting Association, Inc.; Amending provisions
which provide an exemption from public records
requirements for records held by the Florida Workers’
Compensation Joint Underwriting Association, Inc.,
and an exemption from public meetings requirements
for meetings of the association’s board of governors,
or a subcommittee of the association’s board, at
which confidential and exempt records are discussed;
saving the exemptions from repeal under the Open
Government Sunset Review Act; removing the
scheduled repeal of the exemptions, etc.

GO 02/07/2012 Favorable
BI 02/16/2012 Favorable

Favorable
Yeas 10 Nays O

02162012.1003

S-036 (10/2008)
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COMMITTEE MEETING EXPANDED AGENDA

Banking and Insurance

Thursday, February 16, 2012, 8:00 —10:15 a.m.

TAB BILL NO. and INTRODUCER

BILL DESCRIPTION and
SENATE COMMITTEE ACTIONS

COMMITTEE ACTION

3 CS/SB 1514
Commerce and Tourism / Detert
(Similar H 1085, Compare H 861,
S 1352, S 2098)

Tax on Sales, Use, and Other Transactions; Revising
the definition of the term “dealer” for purposes relating
to the collection of the tax on sales, use, and other
transactions; deleting certain provisions that specify
dealer activities or other circumstances that subject
mail order sales to this state’s power to levy and
collect the sales and use tax; providing that certain
persons who make mail order sales and who have a
substantial nexus with this state are subject to this
state’s power to levy and collect the sales and use tax
when they engage in certain enumerated activities,
etc.

CM 02/02/2012 Fav/CS
Bl 02/16/2012 Fav/CS
BC

Fav/CS
Yeas 9 Nays 1

4 SB 1290
Negron
(Similar H 777)

Criminal Penalties for Violations of Securities Laws;
Increasing the offense severity ranking for failing to
register securities with the Office of Financial
Regulation; specifying the offense severity ranking for
the failure of a dealer, associated person, or issuer of
securities to register with the Office of Financial
Regulation, etc.

CJ 02/09/2012

CJ 02/09/2012 Favorable
Bl 02/16/2012 Favorable
BC

Favorable
Yeas 10 Nays O

5 SB 1342
Storms
(Compare CS/H 935)

Child Support Enforcement; Providing that, for IV-D
cases, an affidavit filed with a child support depository
requesting that child support payments be made
through the depository need not allege a default in
support payments; requiring the Department of
Highway Safety and Motor Vehicles to suspend an
obligor’s driver license unless the obligor begins
paying child support by income deduction; requiring
the Department of Highway Safety and Motor
Vehicles to reinstate an obligor’s driving privileges if
the obligor is paying his or her support obligation by
income deduction order; adding a caregiver to the list
of persons who may provide a statement regarding a
putative father, etc.

CF 01/19/2012 Favorable

TR 02/07/2012 Fav/2 Amendments
BI 02/16/2012 Fav/CS

BC

Fav/CS
Yeas 10 Nays O

Other related meeting materials

02162012.1003

S-036 (10/2008)
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Florida Senate - 2012 COMMITTEE AMENDMENT
Bill No. SB 1372

| RINRANN ===

LEGISLATIVE ACTION
Senate . House
Comm: RCS
02/16/2012

The Committee on Banking and Insurance (Alexander) recommended

the following:
Senate Amendment (with title amendment)

Delete lines 722 - 723
and insert:
applicable for the 2007, 2008, 2009, 2010, 2011, and 2012+——ard

2643 hurricane seasons, to address market disruptions and

Delete lines 730 - 731
and insert:
(c) Optional coverage.—For the 2009-2010, 2010-2011, 2011-

2012, and 2012-2013+——anrd—263+3—2014 contract years, the board
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Florida Senate - 2012
Bill No. SB 1372

| RINRANN ===

COMMITTEE AMENDMENT

And the title is amended as follows:
Delete line 18
and insert:

the end of the 2012-2013 contract year;
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Florida Senate - 2012 SB 1372 Florida Senate - 2012 SB 1372
By Senator Alexander
17-01156-12 20121372 17-01156-12 20121372
1 A bill to be entitled 30 subsections (16), (17), and (18) of section 215.555, Florida
2 An act relating to the Florida Hurricane Catastrophe 31 Statutes, are amended to read:
3 Fund; amending s. 215.555, F.S.; revising the 32 215.555 Florida Hurricane Catastrophe Fund.—
4 definitions of “retention” and “corporation”; 33 (2) DEFINITIONS.—As used in this section:
5 providing for calculation of an insurer’s 34 (e) “Retention” means the amount of losses below which an
6 reimbursement premium and retention under the 35 insurer is not entitled to reimbursement from the fund. An
7 reimbursement contract; revising coverage levels 36 insurer’s retention shall be calculated as follows:
8 available under the reimbursement contract; revising 37 l.a. The board shall calculate and report to each insurer
9 aggregate coverage limits; providing for the phase-in 38| the retention multiples for that year.
10 of changes to coverage levels and limits; revising the 39 (I) For the contract year beginning June 1, 2005, the
11 cash build-up factor included in reimbursement 40 retention multiple shall be equal to $4.5 billion divided by the
12 premiums; providing for phase-in; reducing maximum 41| total estimated reimbursement premium for the contract year; for
13 allowable emergency assessments; changing the name of 42 subsequent years, up to and including the 2012-2013 contract
14 the Florida Hurricane Catastrophe Fund Finance 43| year, the retention multiple shall be equal to $4.5 billion,
15 Corporation; repealing provisions related to temporary 44 adjusted based upon the reported exposure for the contract year
16 emergency options for additional coverage; terminating 45 occurring 2 years before the particular contract year to reflect
17 the temporary increase in coverage limits option at 46| the percentage growth in exposure to the fund for covered
18 the end of the 2011-2012 contract year; limiting to 47| policies since 2004, divided by the total estimated
19 the 2012-2013 contract year provisions relating to the 48| reimbursement premium for the contract year.
20 TICL options addendum, TICL reimbursement premiums, 49 (IT) For the contract year beginning June 1, 2013, the
21 and the claims-paying capacity of the fund, to 50| retention multiple shall be equal to $8 billion divided by the
22 conform; amending s. 627.0629, F.S.; conforming a 51 total estimated reimbursement premium for the contract year. For
23 cross-reference; providing an effective date. 52 subsequent years, the retention multiple shall be equal to $8
24 53| billion, adjusted based upon the reported exposure for the
25| Be It Enacted by the Legislature of the State of Florida: 54 contract year occurring 2 years before the particular contract
26 55| year to reflect the percentage growth in exposure to the fund
27 Section 1. Paragraphs (e) and (n) of subsection (2), 56 for covered policies since 2011, divided by the total
28| paragraphs (b) and (c) of subsection (4), paragraph (b) of 57 reimpursement premium for the contract year.
29 subsection (5), paragraphs (b) and (d) of subsection (6), and 58 b. For the 2012-2013 contract year, total reimbursement
Page 1 of 33 Page 2 of 33
CODING: Words striekern are deletions; words underlined are additions. CODING: Words strieken are deletions; words underlined are additions.




59
60
61
62
63
64
65
66
67
68
69
70
71
72
73
74
75
76
77
78
79
80
81
82
83
84
85
86
87

CODING: Words strieken are deletions;

Florida Senate - 2012 SB 1372

17-01156-12 20121372

premium for purposes of the calculation under this subparagraph
shall be estimated using the assumption that all insurers have
selected the 90-percent coverage level.

c. In order to implement the phase-in of reduced coverage

levels as provided in paragraph (4) (b), total reimbursement

premium for purposes of the calculation under this subparagraph

shall be estimated using the following assumptions:

(I) For the 2013-2014 contract year, the assumption is that

all insurers have selected the 85-percent coverage level.

(IT) For the 2014-2015 contract year, the assumption is

that all insurers have selected the 80-percent coverage level.

(ITI) For the 2015-2016 contract year and subsequent

contract years, the assumption is that all insurers have

selected the 75-percent coverage level.

2. The retention multiple as determined under subparagraph
1. shall be adjusted to reflect the coverage level elected by
the insurer.

a. For an insurer electing the maximum coverage level

available under paragraph (4) (b) for a particular contract year

E ting the 90-pereent ragelevel, the

: 1
F—rhRSurer =+

adjusted retention multiple is 100 percent of the amount
determined under subparagraph 1.

b. In order to implement the phase-in of reduced coverage

levels as provided in paragraph (4) (b), for an insurer electing

a coverage level other than the maximum coverage level, the

adjusted retention multiple is as follows:

(I) With respect to the 2012-2013 contract year, for an

insurer Fer—inmsurers electing the 75-percent coverage level, the
retention multiple is 90/75ths +28—pereent of the amount
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determined under subparagraph 1., and for an insurer Fex

inswrers electing the 45-percent coverage level, the adjusted
retention multiple is 90/45ths 266—pexreent of the amount
determined under subparagraph 1.

(IT) With respect to the 2013-2014 contract year, for an

insurer electing the 75-percent coverage level, the retention

multiple is 85/75ths of the amount determined under subparagraph

1., and for an insurer electing the 45-percent coverage level,

the retention multiple is 85/45ths of the amount determined

under subparagraph 1.

(ITI) With respect to the 2014-2015 contract year, for an

insurer electing the 75-percent coverage level, the retention

multiple is 80/75ths of the amount determined under subparagraph

1., and for an insurer electing the 45-percent coverage level,

the retention multiple is 80/45ths of the amount determined

under subparagraph 1.

(IV) With respect to the 2015-2016 contract year and

subsequent contract years, for an insurer electing the 75-

percent coverage level, the retention multiple is the amount

determined under subparagraph 1., and for an insurer electing

the 45-percent coverage level, the retention multiple is

75/45ths of the amount determined under subparagraph 1.

3. An insurer shall determine its provisional retention by
multiplying its provisional reimbursement premium by the
applicable adjusted retention multiple and shall determine its
actual retention by multiplying its actual reimbursement premium
by the applicable adjusted retention multiple.

4. For insurers who experience multiple covered events

causing loss during the contract year, beginning June 1, 2005,

Page 4 of 33
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each insurer’s full retention shall be applied to each of the
covered events causing the two largest losses for that insurer.
For each other covered event resulting in losses, the insurer’s
retention shall be reduced to one-third of the full retention.
The reimbursement contract shall provide for the reimbursement
of losses for each covered event based on the full retention
with adjustments made to reflect the reduced retentions on or
after January 1 of the contract year provided the insurer
reports its losses as specified in the reimbursement contract.

(n) “Corporation” means the State Board of Administration

hal
il

rida—Hurricane CatastrepheFund Finance Corporation created

in paragraph (6) (d).
(4) REIMBURSEMENT CONTRACTS.—
(b)1l.a. The contract shall contain a promise by the board

to reimburse the insurer for a specified percentage 45—pereents

F5—pereent;—or 00 pereent of its losses from each covered event
in excess of the insurer’s retention, plus 5 percent of the
reimbursed losses to cover loss adjustment expenses.

b. The available coverage levels are as follows:

(I) For the 2012-2013 contract year, 90 percent, 75

percent, and 45 percent.

(IT) For the 2013-2014 contract year, 85 percent, 75

percent, and 45 percent.

(ITI) For the 2014-2015 contract year, 80 percent, 75

percent, and 45 percent.

(IV) For the 2015-2016 contract year and subsequent

contract years, 75 percent and 45 percent.

2.a. The insurer must elect one of the percentage coverage

levels specified in this paragraph and may, upon renewal of a
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reimbursement contract, elect a lower percentage coverage level
if no revenue bonds issued under subsection (6) after a covered
event are outstanding, or elect a higher percentage coverage
level, regardless of whether or not revenue bonds are
outstanding. All members of an insurer group must elect the same
percentage coverage level. Any joint underwriting association,
risk apportionment plan, or other entity created under s.

627.351 must elect the maximum 88-pereent coverage level

available under subparagraph 1.

b. In order to implement the phase-in of reduced coverage

levels as provided in subparagraph 1., and notwithstanding any

provisions of sub-subparagraph a. to the contrary, if revenue

bonds issued under subsection (6) after a covered event are

outstanding and the insurer has elected the maximum coverage

level available under subparagraph 1., the insurer must, upon

renewal of the reimbursement contract, elect the maximum

coverage level available under subparagraph 1. for the renewal

contract year.

3. The contract shall provide that reimbursement amounts
shall not be reduced by reinsurance paid or payable to the
insurer from other sources.

4. Notwithstanding any other provision contained in this
section, the board shall make available to insurers that
purchased coverage provided by this subparagraph in 2008,
insurers qualifying as limited apportionment companies under s.
627.351(6) (c), and insurers that have been approved to
participate in the Insurance Capital Build-Up Incentive Program
pursuant to s. 215.5595 a contract or contract addendum that

provides an additional amount of reimbursement coverage of up to

Page 6 of 33
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175| $10 million. The premium to be charged for this additional 204| of the board with respect to all contracts covering a particular
176 reimpursement coverage shall be 50 percent of the additional 205 contract year shall not exceed the actual claims-paying capacity
177 reimbursement coverage provided, which shall include one prepaid 206 of the fund up to the limit specified in this subparagraph.
178 reinstatement. The minimum retention level that an eligible 207 a. For the 2012-2013 contract year, the limit is $17
179| participating insurer must retain associated with this 208| billion.
180| additional coverage layer is 30 percent of the insurer’s surplus 209 b. For the 2013-2014 contract year, the limit is $15.5
181| eas—eof>b mher—31,—2008—Ffor—th 0692016 rEraet ari—as—of 210 billion.
182 B moer—31—20008—Fer—+the 20302011 rEraet ar7—and as of 211 c. For the 2014-2015 contract year, the limit is $14
183 December 31, 2010, for the 2011-2012 contract year. This 212 billion.
184 coverage shall be in addition to all other coverage that may be 213 d. For the 2015-2016 contract year and subsequent contract
185| provided under this section. The coverage provided by the fund 214 years, the limit is $12 billion.
186| wunder this subparagraph shall be in addition to the claims- 215 e. For contract years after the 2015-2016 contract year, if
187| paying capacity as defined in subparagraph (c)l., but only with 216 o—timiteof $17 billienfeor+that aEract ar—untess the board
188 respect to those insurers that select the additional coverage 217| determines that there is sufficient estimated claims-paying
189| option and meet the requirements of this subparagraph. The 218| capacity to provide $12 $37 billion of capacity for the current
190 claims-paying capacity with respect to all other participating 219| contract year and an additional $12 $3% billion of capacity for
191 insurers and limited apportionment companies that do not select 220| subsequent contract years—tf—the board mal seh—a
192| the additional coverage option shall be limited to their 221| eetermination, the estimated claims-paying capacity for the
193 reimpursement premium’s proportionate share of the actual 222 particular contract year shall be determined by adding to the
194 claims-paying capacity otherwise defined in subparagraph (c)l1. 223| $12 $37 billion limit one-half of the fund’s estimated claims-
195| and as provided for under the terms of the reimbursement 224| paying capacity in excess of $24 $34 billion. However, the
196| contract. The optional coverage retention as specified shall be 225| dollar growth in the limit may not increase in any year by an
197 accessed before the mandatory coverage under the reimbursement 226 amount greater than the dollar growth of the balance of the fund
198| contract, but once the limit of coverage selected under this 227| as of December 3l;—tess—anypremium r—interestattributable =+
199 option is exhausted, the insurer’s retention under the mandatory 228 pEionat rage, as defined by rule, which occurred over the
200| coverage will apply. This coverage will apply and be paid 229| prior calendar year.
201 concurrently with mandatory coverage. This subparagraph expires 230 2. In May and October of the contract year, the board shall
202 on May 31, 2012. 231 publish in the Florida Administrative Weekly a statement of the
203 (c)1l. The contract shall also provide that the obligation 232 fund’s estimated borrowing capacity, the fund’s estimated
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233| claims-paying capacity, and the projected balance of the fund as 262 relative concentration of risks, and other such factors deemed
234 of December 31. After the end of each calendar year, the board 263| by the board to be appropriate.
235| shall notify insurers of the estimated borrowing capacity, 264 2. The formula must provide for a cash build-up factor as
236 estimated claims-paying capacity, and the balance of the fund as 265 specified in this subparagraph. Fer—th GB5-2016 sEract aF
237 of December 31 to provide insurers with data necessary to assist 266 the—faector ds5 S5 percent—For—th 0+0—2011+ rEraet ar—ER
238 them in determining their retention and projected payout from 267 faetor 35 10pereents
239 the fund for loss reimbursement purposes. In conjunction with 268 a. For the 2011-2012 contract year, the factor is 15
240 the development of the premium formula, as provided for in 269| percent.
241| subsection (5), the board shall publish factors or multiples 270 b. For the 2012-2013 contract year, the factor is 20
242 that assist insurers in determining their retention and 271 percent.
243| projected payout for the next contract year. For all regulatory 272 c. For the 2013-2014 contract year and—thereafter, the
244| and reinsurance purposes, an insurer may calculate its projected 273| factor is 25 percent.
245| payout from the fund as its share of the total fund premium for 274 d. For the 2014-2015 contract year, the factor is 30
246| the current contract year multiplied by the sum of the projected 275| percent.
247 balance of the fund as of December 31 and the estimated 276 e. For the 2015-2016 contract year, the factor is 35
248| Dborrowing capacity for that contract year as reported under this 2717 percent.
249 subparagraph. 278 f. For the 2016-2017 contract year, the factor is 40
250 (5) REIMBURSEMENT PREMIUMS.— 279 percent.
251 (b)1. The State Board of Administration shall select an 280 g. For the 2017-2018 contract year, the factor is 45
252 independent consultant to develop a formula for determining the 281| percent.
253| actuarially indicated premium to be paid to the fund. The 282 h. For the 2018-2019 contract year and subsequent contract
254 formula shall specify, for each zip code or other limited 283| years, the factor is 50 percent.
255| geographical area, the amount of premium to be paid by an 284 3. The formula may provide for a procedure to determine the
256| insurer for each $1,000 of insured value under covered policies 285| premiums to be paid by new insurers that begin writing covered
257 in that zip code or other area. In establishing premiums, the 286| policies after the beginning of a contract year, taking into
258| Dboard shall consider the coverage elected under paragraph (4) (b) 287 consideration when the insurer starts writing covered policies,
259 and any factors that tend to enhance the actuarial 288 the potential exposure of the insurer, the potential exposure of
260| sophistication of ratemaking for the fund, including 289| the fund, the administrative costs to the insurer and to the
261 deductibles, type of construction, type of coverage provided, 290 fund, and any other factors deemed appropriate by the board. The
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291 formula must be approved by unanimous vote of the board. The 320 2.a. A premium is not subject to an annual assessment under
292 board may, at any time, revise the formula pursuant to the 321 this paragraph in excess of 6 percent of premium with respect to
293| procedure provided in this paragraph. 322| obligations arising out of losses attributable to any one
294 (6) REVENUE BONDS.— 323 contract year prior to the 2015-2016 contract year, and a
295 (b) Emergency assessments— 324 premium is not subject to an aggregate annual assessment under
296 1. If the board determines that the amount of revenue 325| this paragraph in excess of 10 percent of premium if all of the
297 produced under subsection (5) is insufficient to fund the 326 losses that generated the obligations were attributable to
298| obligations, costs, and expenses of the fund and the 327 contract years prior to the 2015-2016 contract year. An annual
299| corporation, including repayment of revenue bonds and that 328| assessment under this paragraph shall continue as long as the
300| portion of the debt service coverage not met by reimbursement 329 revenue bonds issued with respect to which the assessment was
301 premiums, the board shall direct the Office of Insurance 330 imposed are outstanding, including any bonds the proceeds of
302 Regulation to levy, by order, an emergency assessment on direct 331 which were used to refund the revenue bonds, unless adequate
303| premiums for all property and casualty lines of business in this 332 provision has been made for the payment of the bonds under the
304 state, including property and casualty business of surplus lines 333| documents authorizing issuance of the bonds.
305| insurers regulated under part VIII of chapter 626, but not 334 b. Except as provided in sub-subparagraph a., a premium is
306 including any workers’ compensation premiums or medical 335 not subject to an annual assessment under this paragraph in
307| malpractice premiums. As used in this subsection, the term 336| excess of 5 percent of premium with respect to obligations
308| “property and casualty business” includes all lines of business 337| arising out of losses attributable to any one contract year, and
309| identified on Form 2, Exhibit of Premiums and Losses, in the 338| a premium is not subject to an aggregate annual assessment under
310 annual statement required of authorized insurers by s. 624.424 339| this paragraph in excess of 8 percent of premium. An annual
311| and any rule adopted under this section, except for those lines 340| assessment under this paragraph shall continue as long as the
312 identified as accident and health insurance and except for 341 revenue bonds issued with respect to which the assessment was
313| policies written under the National Flood Insurance Program. The 342 imposed are outstanding, including any bonds the proceeds of
314| assessment shall be specified as a percentage of direct written 343| which were used to refund the revenue bonds, unless adequate
315| premium and is subject to annual adjustments by the board in 344| provision has been made for the payment of the bonds under the
316| order to meet debt obligations. The same percentage shall apply 345| documents authorizing issuance of the bonds.
317 to all policies in lines of business subject to the assessment 346 3. Emergency assessments shall be collected from
318 issued or renewed during the 12-month period beginning on the 347 policyholders. Emergency assessments shall be remitted by
319 effective date of the assessment. 348 insurers as a percentage of direct written premium for the
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preceding calendar quarter as specified in the order from the
Office of Insurance Regulation. The office shall verify the
accurate and timely collection and remittance of emergency
assessments and shall report the information to the board in a
form and at a time specified by the board. Each insurer
collecting assessments shall provide the information with
respect to premiums and collections as may be required by the
office to enable the office to monitor and verify compliance
with this paragraph.

4. With respect to assessments of surplus lines premiums,
each surplus lines agent shall collect the assessment at the
same time as the agent collects the surplus lines tax required
by s. 626.932, and the surplus lines agent shall remit the
assessment to the Florida Surplus Lines Service Office created
by s. 626.921 at the same time as the agent remits the surplus
lines tax to the Florida Surplus Lines Service Office. The
emergency assessment on each insured procuring coverage and
filing under s. 626.938 shall be remitted by the insured to the
Florida Surplus Lines Service Office at the time the insured
pays the surplus lines tax to the Florida Surplus Lines Service
Office. The Florida Surplus Lines Service Office shall remit the
collected assessments to the fund or corporation as provided in
the order levied by the Office of Insurance Regulation. The
Florida Surplus Lines Service Office shall verify the proper
application of such emergency assessments and shall assist the
board in ensuring the accurate and timely collection and
remittance of assessments as required by the board. The Florida
Surplus Lines Service Office shall annually calculate the

aggregate written premium on property and casualty business,
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other than workers’ compensation and medical malpractice,
procured through surplus lines agents and insureds procuring
coverage and filing under s. 626.938 and shall report the
information to the board in a form and at a time specified by
the board.

5.a. Any assessment authority not used for a particular
contract year may be used for a subsequent contract year. If,
for a subsequent contract year, the board determines that the
amount of revenue produced under subsection (5) is insufficient
to fund the obligations, costs, and expenses of the fund and the
corporation, including repayment of revenue bonds and that
portion of the debt service coverage not met by reimbursement
premiums, the board shall direct the Office of Insurance
Regulation to levy an emergency assessment up to an amount not
exceeding the amount of unused assessment authority from a
previous contract year or years, plus an additional 4 percent,
if previded—+hat the assessments in the aggregate do not exceed

the limits specified in subparagraph 2. and all of the losses

that generated the obligations were attributable to contract

years prior to the 2015-2016 contract year.

b. Except as provided in sub-subparagraph a., any

assessment authority not used for a particular contract year may

be used for a subsequent contract year. If, for a subsequent

contract year, the board determines that the amount of revenue

produced under subsection (5) is insufficient to fund the

obligations, costs, and expenses of the fund and the

corporation, including repayment of revenue bonds and that

portion of the debt service coverage not met by reimbursement

premiums, the board shall direct the Office of Insurance
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Regulation to levy an emergency assessment up to an amount not

exceeding the amount of unused assessment authority from a

previous contract year or years, plus an additional 3 percent,

if the assessments in the aggregate do not exceed the limits

specified in subparagraph 2.

6. The assessments otherwise payable to the corporation
under this paragraph shall be paid to the fund unless and until
the Office of Insurance Regulation and the Florida Surplus Lines
Service Office have received from the corporation and the fund a
notice, which shall be conclusive and upon which they may rely
without further inquiry, that the corporation has issued bonds
and the fund has no agreements in effect with local governments
under paragraph (c). On or after the date of the notice and
until the date the corporation has no bonds outstanding, the
fund shall have no right, title, or interest in or to the
assessments, except as provided in the fund’s agreement with the
corporation.

7. Emergency assessments are not premium and are not
subject to the premium tax, to the surplus lines tax, to any
fees, or to any commissions. An insurer is liable for all
assessments that it collects and must treat the failure of an
insured to pay an assessment as a failure to pay the premium. An
insurer is not liable for uncollectible assessments.

8. When an insurer is required to return an unearned
premium, it shall also return any collected assessment
attributable to the unearned premium. A credit adjustment to the
collected assessment may be made by the insurer with regard to
future remittances that are payable to the fund or corporation,

but the insurer is not entitled to a refund.
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9. When a surplus lines insured or an insured who has

procured coverage and filed under s. 626.938 is entitled to the
return of an unearned premium, the Florida Surplus Lines Service
Office shall provide a credit or refund to the agent or such
insured for the collected assessment attributable to the
unearned premium prior to remitting the emergency assessment
collected to the fund or corporation.

10. The exemption of medical malpractice insurance premiums
from emergency assessments under this paragraph is repealed May
31, 2013, and medical malpractice insurance premiums shall be
subject to emergency assessments attributable to loss events
occurring in the contract years commencing on June 1, 2013.

(d) State Board of Administration Flerida—Hurrican

Catastrephe—Fund Finance Corporation.—

1. In addition to the findings and declarations in

subsection (1), the Legislature also finds and declares that:

a. The public benefits corporation created under this
paragraph will provide a mechanism necessary for the cost-
effective and efficient issuance of bonds. This mechanism will
eliminate unnecessary costs in the bond issuance process,
thereby increasing the amounts available to pay reimbursement
for losses to property sustained as a result of hurricane
damage.

b. The purpose of such bonds is to fund reimbursements
through the Florida Hurricane Catastrophe Fund to pay for the
costs of construction, reconstruction, repair, restoration, and
other costs associated with damage to properties of
policyholders of covered policies due to the occurrence of a

hurricane.
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c. The efficacy of the financing mechanism will be enhanced
by the corporation’s ownership of the assessments, by the
insulation of the assessments from possible bankruptcy
proceedings, and by covenants of the state with the
corporation’s bondholders.

2.a. There is created a public benefits corporation, which
is an instrumentality of the state, to be known as the State

Board of Administration FlerideHurriecan atastrephe—Fund

Finance Corporation.

b. The corporation shall operate under a five-member board
of directors consisting of the Governor or a designee, the Chief
Financial Officer or a designee, the Attorney General or a

designee, the director of the Division of Bond Finance of the

State Board of Administration, and the Chief Operating Officer

for—eoperations of the Florida Hurricane Catastrophe Fund.

c. The corporation has all of the powers of corporations
under chapter 607 and under chapter 617, subject only to the
provisions of this subsection.

d. The corporation may issue bonds and engage in such other
financial transactions as are necessary to provide sufficient
funds to achieve the purposes of this section.

e. The corporation may invest in any of the investments
authorized under s. 215.47.

f. There shall be no liability on the part of, and no cause
of action shall arise against, any board members or employees of
the corporation for any actions taken by them in the performance
of their duties under this paragraph.

3.a. In actions under chapter 75 to validate any bonds
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issued by the corporation, the notice required by s. 75.06 shall
be published only in Leon County and in two newspapers of
general circulation in the state, and the complaint and order of
the court shall be served only on the State Attorney of the
Second Judicial Circuit.

b. The state hereby covenants with holders of bonds of the
corporation that the state will not repeal or abrogate the power
of the board to direct the Office of Insurance Regulation to
levy the assessments and to collect the proceeds of the revenues
pledged to the payment of such bonds as long as any such bonds
remain outstanding unless adequate provision has been made for
the payment of such bonds pursuant to the documents authorizing
the issuance of such bonds.

4. The bonds of the corporation are not a debt of the state
or of any political subdivision, and neither the state nor any
political subdivision is liable on such bonds. The corporation
does not have the power to pledge the credit, the revenues, or
the taxing power of the state or of any political subdivision.
The credit, revenues, or taxing power of the state or of any
political subdivision shall not be deemed to be pledged to the
payment of any bonds of the corporation.

5.a. The property, revenues, and other assets of the
corporation; the transactions and operations of the corporation
and the income from such transactions and operations; and all
bonds issued under this paragraph and interest on such bonds are
exempt from taxation by the state and any political subdivision,
including the intangibles tax under chapter 199 and the income
tax under chapter 220. This exemption does not apply to any tax

imposed by chapter 220 on interest, income, or profits on debt
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obligations owned by corporations other than the State Board of
Administration FlerideHurricane CatastrepheFund Finance
Corporation.

b. All bonds of the corporation shall be and constitute
legal investments without limitation for all public bodies of
this state; for all banks, trust companies, savings banks,
savings associations, savings and loan associations, and
investment companies; for all administrators, executors,
trustees, and other fiduciaries; for all insurance companies and
associations and other persons carrying on an insurance
business; and for all other persons who are now or may hereafter
be authorized to invest in bonds or other obligations of the
state and shall be and constitute eligible securities to be
deposited as collateral for the security of any state, county,
municipal, or other public funds. This sub-subparagraph shall be
considered as additional and supplemental authority and shall
not be limited without specific reference to this sub-
subparagraph.

6. The corporation and its corporate existence shall
continue until terminated by law; however, no such law shall
take effect as long as the corporation has bonds outstanding
unless adequate provision has been made for the payment of such
bonds pursuant to the documents authorizing the issuance of such
bonds. Upon termination of the existence of the corporation, all
of its rights and properties in excess of its obligations shall
pass to and be vested in the state.

7. The State Board of Administration Finance Corporation is

for all purposes the successor to the Florida Hurricane

Catastrophe Fund Finance Corporation.
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(16) 4%+~ TEMPORARY INCREASE IN COVERAGE LIMIT OPTIONS.—

(a) Findings and intent.—

1. The Legislature finds that:

a. Because of temporary disruptions in the market for
catastrophic reinsurance, many property insurers were unable to
procure sufficient amounts of reinsurance for the 2006 hurricane
season or were able to procure such reinsurance only by
incurring substantially higher costs than in prior years.

b. The reinsurance market problems were responsible, at
least in part, for substantial premium increases to many
consumers and increases in the number of policies issued by
Citizens Property Insurance Corporation.

c. It is likely that the reinsurance market disruptions
will not significantly abate prior to the 2007 hurricane season.

2. It is the intent of the Legislature to create options
for insurers to purchase a temporary increased coverage limit
above the statutorily determined limit in subparagraph (4) (c¢)1.,

applicable for the 20664—2608—2008—2010+ 2011—2612—ancd—2013

hurricane season seasens, to address market disruptions and
enable insurers, at their option, to procure additional coverage

from the Florida Hurricane Catastrophe Fund.
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(b) Applicability of other provisions of this section.—All

provisions of this section and the rules adopted under this

section apply to the coverage created by this subsection unless

specifically superseded by provisions in this subsection.

(c) Optional coverage.—For the 2669-2030+—20+6-2031+ 2011-

2012+—2612-2013—and—201

e

0+4 contract year syears, the board

shall offer—fer—each of suech G

provided in this subsection.

- the optional coverage as

(d) Additional definitions.—As used in this subsection, the

term:

1. “FHCF” means Florida Hurricane Catastrophe Fund.

2. “FHCF reimbursement premium” means the premium paid by

an insurer for its coverage as a mandatory participant in the

FHCF, but does not include additional premiums for optional

coverages.

3. “Payout multiple” means the number or multiple created

by dividing the statutorily defined claims-paying capacity as

determined in subparagraph (4) (c)1.

by the aggregate

reimbursement premiums paid by all insurers estimated or

projected as of calendar year-end.

4. “TICL” means the temporary increase in coverage limit.

5. “TICL options” means the temporary increase in coverage

options created under this subsection.

6. “TICL insurer” means an insurer that has opted to obtain

coverage under the TICL options addendum in addition to the

coverage provided to the insurer under its FHCF reimbursement

contract.

7. “TICL reimbursement premium” means the premium charged

by the fund for coverage provided under the TICL option.
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8. “TICL coverage multiple” means the coverage multiple
when multiplied by an insurer’s reimbursement premium that
defines the temporary increase in coverage limit.

9. “TICL coverage” means the coverage for an insurer’s
losses above the insurer’s statutorily determined claims-paying
capacity based on the claims-paying limit in subparagraph
(4) (c)1., which an insurer selects as its temporary increase in
coverage from the fund under the TICL options selected. A TICL

insurer’s increased coverage limit options shall be calculated

as follows:

the 2007-2008 + + d the 200 000 + +

£ &t £
1einl N g hi £ +h 3 ’

muttipltes—basedoneirtghtoptions—for increasing the insurer
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a.e= For the 2012-2013 contract year, the board shall
calculate and report to each TICL insurer the TICL coverage
multiples based on four options for increasing the insurer’s
FHCF coverage limit. Each TICL coverage multiple shall be
calculated by dividing $1 billion, $2 billion, $3 billion, and
$4 billion by the total estimated aggregate FHCF reimbursement

premiums for the 2012-2013 contract year.
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b.g+ The TICL insurer’s increased coverage shall be the
FHCF reimbursement premium multiplied by the TICL coverage

multiple. In order to determine an insurer’s total limit of
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813| coverage, an insurer shall add its TICL coverage multiple to its 842| amounts shall not be reduced by reinsurance paid or payable to
814| payout multiple. The total shall represent a number that, when 843| the insurer from other sources.
815| multiplied by an insurer’s FHCF reimbursement premium for a 844 4. The priorities, schedule, and method of reimbursements
816 given reimbursement contract year, defines an insurer’s total 845| wunder the TICL addendum shall be the same as provided under
817 limit of FHCF reimbursement coverage for that reimbursement 846| subsection (4).

818 contract year. 847 (f) TICL reimbursement premiums.—Each TICL insurer shall
819 10. “TICL options addendum” means an addendum to the 848| pay to the fund, in the manner and at the time provided in the
820 reimpbursement contract reflecting the obligations of the fund 849 reimbursement contract for payment of reimbursement premiums, a
821| and insurers selecting an option to increase an insurer’s FHCF 850 TICL reimbursement premium determined as specified in subsection
822 coverage limit. 851 (5), except that a cash build-up factor does not apply to the
823 (e) TICL options addendum.— 852| TICL reimbursement premiums. However, the TICL reimbursement
824 1. The TICL options addendum shall provide for 853| premium shall be increased in the 20689-2610——<ceontract—year by —=
825| reimbursement of TICL insurers for covered events occurring 854 faetorof twor—3n—+th 0102011 aEract ar—by—a—facter—of
826| during the 2669-26160+—2636-2031—20331-26125 2012-2013+——and—2633— 855 three;—da—the 2034120612 nEroet—vear by a facter of four;,—in
827| 28+4 contract year years in exchange for the TICL reimbursement 856| #£ke 2012-2013 contract year by a factor of five—and—in—+the
828| premium paid into the fund under paragraph (f) based on the TICL 857 204 014 rEract—year by o facterof st
829| coverage available and selected for each respective contract 858 (g) Effect on claims-paying capacity of the fund.—For the
830| year. Any insurer writing covered policies has the option of 859 | 2069-20108+—2616—20+12011-20612+ 2012-2013—and—20313—2614
831 selecting an increased limit of coverage under the TICL options 860 contract year syears, the program created by this subsection
832| addendum and shall select such coverage at the time that it 861 shall increase the claims-paying capacity of the fund as
833| executes the FHCF reimbursement contract. 862| provided in subparagraph (4) (c)1l. by an amount not to exceed $4
834 2. The TICL addendum shall contain a promise by the board 863| $+2 billion and shall depend on the TICL coverage options
835| to reimburse the TICL insurer for 45 percent, 75 percent, or 90 864| available and selected for the specified contract year and the
836| percent of its losses from each covered event in excess of the 865| number of insurers that select the TICL optional coverage. The
837 insurer’s retention, plus 5 percent of the reimbursed losses to 866 additional capacity shall apply only to the additional coverage
838| cover loss adjustment expenses. The percentage shall be the same 867| provided under the TICL options and shall not otherwise affect
839 as the coverage level selected by the insurer under paragraph 868 any insurer’s reimbursement from the fund if the insurer chooses
840 (4) (b) . 869 not to select the temporary option to increase its limit of
841 3. The TICL addendum shall provide that reimbursement 870 coverage under the FHCF.
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(17)+4#8y FACILITATION OF INSURERS’ PRIVATE CONTRACT
NEGOTIATIONS BEFORE THE START OF THE HURRICANE SEASON.—

(a) In addition to the legislative findings and intent
provided elsewhere in this section, the Legislature finds that:

l.a. Because a regular session of the Legislature begins
approximately 3 months before the start of a contract year and
ends approximately 1 month before the start of a contract year,
participants in the fund always face the possibility that
legislative actions will change the coverage provided or offered
by the fund with only a few days or weeks of advance notice.

b. The timing issues described in sub-subparagraph a. can
create uncertainties and disadvantages for the residential
property insurers that are required to participate in the fund
when such insurers negotiate for the procurement of private
reinsurance or other sources of capital.

c. Providing participating insurers with a greater degree
of certainty regarding the coverage provided or offered by the
fund and more time to negotiate for the procurement of private
reinsurance or other sources of capital will enable the
residential property insurance market to operate with greater
stability.

d. Increased stability in the residential property
insurance market serves a primary purpose of the fund and
benefits Florida consumers by enabling insurers to operate more
economically. In years when reinsurance and capital markets are
experiencing a capital shortage, the last-minute rush by
insurers only weeks before the start of the hurricane season to
procure adequate coverage in order to meet their capital

requirements can result in higher costs that are passed on to
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Florida consumers. However, if more time is available,
residential property insurers should experience greater
competition for their business with a corresponding beneficial
effect for Florida consumers.

2. It is the intent of the Legislature to provide insurers
with the terms and conditions of the reimbursement contract well
in advance of the insurers’ need to finalize their procurement
of private reinsurance or other sources of capital, and thereby
improve insurers’ negotiating position with reinsurers and other
sources of capital.

3. It is also the intent of the Legislature that the board
publish the fund’s maximum statutory limit of coverage and the
fund’s total retention early enough that residential property
insurers can have the opportunity to better estimate their
coverage from the fund.

(b) The board shall adopt the reimbursement contract for a
particular contract year by February 1 of the immediately
preceding contract year. However, the reimbursement contract
shall be adopted as soon as possible in advance of the 2010-2011
contract year.

(c) Insurers writing covered policies shall execute the
reimbursement contract by March 1 of the immediately preceding
contract year, and the contract shall have an effective date as
defined in paragraph (2) (o).

(d) The board shall publish in the Florida Administrative
Weekly the maximum statutory adjusted capacity for the mandatory
coverage for a particular contract year, the maximum statutory
coverage for any optional coverage for the particular contract

year, and the aggregate fund retention used to calculate
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individual insurer’s retention multiples for the particular
contract year no later than January 1 of the immediately
preceding contract year.

Section 2. Subsection (5) of section 627.0629, Florida
Statutes, is amended to read:

627.0629 Residential property insurance; rate filings.—

(5) In order to provide an appropriate transition period,
an insurer may implement an approved rate filing for residential
property insurance over a period of years. Such insurer must
provide an informational notice to the office setting out its
schedule for implementation of the phased-in rate filing. The
insurer may include in its rate the actual cost of private
market reinsurance that corresponds to available coverage of the
Temporary Increase in Coverage Limits, TICL, from the Florida
Hurricane Catastrophe Fund. The insurer may also include the
cost of reinsurance to replace the TICL reduction implemented

pursuant to s. 215.555(16) (d)9 s+—=2+5-5554FH+)9. However, this

cost for reinsurance may not include any expense or profit load
or result in a total annual base rate increase in excess of 10
percent.

Section 3. This act shall take effect upon becoming a law.
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SB 1372

SB 1372 is designed to “right size” the Florida Hurricane Catastrophe
Fund (FHCF)

Reliance on the financial markets for issuing large amounts of debt is
risky.

The bill reduces the coverage limit, reduces the amount of bonding
and assessments, builds cash, transfers risk from Florida
policyholders back to insurers and reinsurers. And, provides for more
stable capacity and policy rates from year to year by allowing for
better funding of a subsequent season.

A shortfall in the FHCF’s claims-paying ability could cause numerous
Insurer insolvencies.

The FHCF is the “backbone” of the residential property insurance
market and needs to provide solid and reliable capacity.



Facts & Observations

 Financial markets are volatile and may be unreliable at the time
of alarge hurricane loss.

— In the next 4 years, there is a 66% chance of a Category 3 or greater
hurricane striking Florida.

— 3 of the last 4 years, the FHCF estimated a “potential shortfall.” In October
2011, the estimated shortfall was $3.2 billion (17.6% less coverage than
insurer’s purchased.

— Financial markets have changed in recent years and the FHCF’s financing
structure needs to reflect market realities.

— Too much reliance on FHCF debt financing is creating an unnecessary risk
for the state.

— The FHCF needs to reduce its reliance on debt financing from over $10
billion in potential debt issuance to the $5 billion to $7 billion range.

— A 25% actual shortfall could result in about half of all insurers becoming
iInsolvent — 24 of the top 50 writers impacting 2.1 million policyholders.

— After alarge event that exhausts the FHCF, policyholder rates could
increase over 20% for the following year.



What SB 1372 Does

Changes would be effective starting in 2013-2014.

Size of the mandatory coverage reduces from $17
billion to $12 billion over 3 years.

Insurer’s copayments are increased from 10% to
25% over 3 years.

FHCF’s aggregate retention is increased to $8 billion
back to where it would have been had it not been
reset in 2004 and 2005 (about a 8.5% increase).



What SB 1372 Does (con’t)

Cash build-up is increased by extending the 5%
phase-in per year implemented in 2009 for another 5
years to reach 50% by 2018.

Emergency assessment caps are reduced from 6%
per year and 10% in all years to 5% per year and 8%
In all years.

Terminates the Temporary Increase in Coverage
Limit (TICL) coverage in 2013-2014.

Changes the name of the Florida Hurricane
Catastrophe Fund Finance Corporation to the State
Board of Administration Finance Corporation.
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A. COMMITTEE SUBSTITUTE..... Statement of Substantial Changes

B. AMENDMENTS........ccccvvvvinnne |:| Technical amendments were recommended
|:| Amendments were recommended
|:| Significant amendments were recommended

Summary:

Senate Bill 1372 revises the Florida Hurricane Catastrophe Fund (FHCF or Fund) coverage
limits, reimbursement percentage, retention, cash build-up factor, and optional coverages. The
bill is designed to reduce the overall financial obligations of the fund, reducing the likelihood
and amount of bonding and emergency assessments needed to fund deficits in the event the Fund
experiences a shortfall after a major hurricane. The major proposed changes are summarized as
follows:

Decreases the FHCF Mandatory Coverage Limit — The bill phases in annual decreases of the
FHCF mandatory coverage limit beginning in the 2012-2013 contract year as follows:

e For the 2012-2013 contract year, $17 billion (the current Fund limit).

e For the 2013-2014 contract year, $15.5 billion.

e For the 2014-2015 contract year, $14 billion.

e For the 2015-2016 contract year, $12 billion.

Increases the FHCF Retention — The bill increases the FHCF industry retention to $8 billion
for the 2013-2014 contract year.
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Decreases the Maximum Reimbursement Percentage for FHCF Coverage — The bill reduces
the maximum reimbursement amount from 90 percent to the following percentages:

e For the 2013-2014 contract year, 85 percent.

e For the 2014-2015 contract year, 80 percent.

e For the 2015-2016 contract year and all subsequent contract years, 75 percent.

Increases the FHCF Cash Build-Up Factor — Currently, the FHCF charges insurers a “cash
build-up factor” that is added to the actuarially indicated reimbursement premium. The cash
build-up factor was 15 percent for the 2011-2012 contract year, and will increase to 20 percent
for the 2012-2013 contract year and 25 percent for the 2013-2014 contract year. The bill
continues increasing the cash build-up factor by 5 percent annually in subsequent years,
culminating in a 50 percent factor for the 2018-2019 contract year.

Reduces the FHCF Emergency Assessment Authority — Beginning in the 2015-2016 contract
year the bill reduces the FHCF assessment authority to 5 percent of premium for obligations
attributable to a particular contract year, and reduces the maximum aggregates assessment to

8 percent of premium. Current law will apply to obligations incurred in prior contract years.

Eliminates the Optional TICL Coverage — The bill repeals the TICL coverage after the 2012-
2013 contract year.

This bill substantially amends the following section of the Florida Statutes: 215.555
Present Situation:

Florida Hurricane Catastrophe Fund

The FHCF is a tax-exempt fund created in 1993 after Hurricane Andrew as a form of mandatory
reinsurance for residential property insurers. The FHCF is administered by the State Board of
Administration (SBA) and is a tax-exempt source of reimbursement to property insurers for a
selected percentage (45, 75, or 90 percent) of hurricane losses above the insurer’s retention
(deductible). The FHCF provides insurers an additional source of reinsurance that is significantly
less expensive than what is available in the private market, enabling insurers to generally write
more residential property insurance in the state than would otherwise be written. Because of the
low cost of coverage from the FHCF, the fund acts to lower residential property insurance
premiums for consumers. The FHCF must charge insurers the actuarially indicated premium for
the coverage provided, based on hurricane loss projection models found acceptable by the
Florida Commission on Hurricane Loss Projection Methodology.

FHCF Mandatory Coverage

All insurers that write residential property insurance in Florida are required to buy
reimbursement coverage (reinsurance) on their residential property exposure through the FHCF.
The FHCF is authorized by statute to sell $17 billion of mandatory layer coverage. Each insurer
that purchases coverage may receive up to its proportional share of the $17 billion mandatory
layer of coverage based upon the insurer’s share of the actual premium paid for the contract year,
multiplied by the claims paying capacity of the fund. For example, if an insurer paid 10 percent
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of the total premium paid in a contract-year, then that insurer would be eligible to receive up to
10 percent of the mandatory layer of coverage ($1.7 billion of the $17 billion mandatory layer).

Insurers that experience multiple hurricanes causing loss during the contract year may receive
reimbursement from the FHCF for losses that exceed the applicable retention. The insurer’s full
retention is applied to each hurricane causing the two largest losses for that insurer. For each
other covered event resulting in losses, the insurer’s retention is only one-third of the full
retention.

FHCF Premiums

The FHCF must charge insurers the “actuarially indicated” premium for the coverage provided,
based on hurricane loss projection models found acceptable by the Florida Commission on
Hurricane Loss Projection Methodology. The “actuarially indicated” premium is an amount that
is adequate to pay current and future obligations and expenses of the fund.* In practice, each
insurer pays the FHCF annual reimbursement premiums that are proportionate to each insurer’s
share of the FHCF’s risk exposure. The cost of FHCF coverage is significantly lower than the
cost of private reinsurance due to the fact that the fund is a tax-exempt non-profit corporation
and does not charge a “risk load.”

FHCF Retention

Insurers must first pay hurricane losses up to their specified “retention” for each hurricane,
similar to a deductible, before being reimbursed by the FHCF coverage. The full retention is
applied to the two hurricanes causing the greatest losses to the insurer. The retention is adjusted
annually based on the FHCF’s exposure. Like the maximum recovery amount, a retention is
calculated for each insurer based on its share of fund premiums. For example, an insurer paying
10 percent of total fund premiums had a retention of $736.9 million, (10 percent of $7.369
billion) for the 2011-012 contract year.

FHCF Optional Coverages

Beginning in 2007, the Legislature increased the coverage limits of the FHCF by adding

additional layers of optional coverage that property insurers may buy:

e Temporary Increase in Coverage Limit Options (“TICL”’) — Allows an insurer to purchase
additional reinsurance in $1 billion increments, above the FHCF mandatory coverage. A total
of $12 billion in additional TICL coverage was made available. In 2009, The Legislature
required a staggered phasing out of the TICL layer of coverage over a 6-year period at a rate
of $2 billion per year. During the current 2011-2012 contract year private insurers purchased
$994 million of the $6 billion in available TICL coverage. For the upcoming 2012-2013
contract year there will be $4 billion dollars in TICL coverage available for purchase.

o Temporary Emergency Additional Coverage Options (“TEACO”’) — Allowed residential
property insurers to purchase additional coverage below each insurer’s market share of the
FHCF retention during the 2007, 2008, and 2009 hurricane seasons. The TEACO options

! Section 215.555(2)(a), F.S. Additional amounts needed to pay debt service on revenue bonds and provide required debt
service coverage may also be included in the actuarially indicated premium that an insurer pays.
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allowed an insurer to select its share of a retention level of $3 billion, $4 billion, or $5

billion, to cover 90 percent, 75 percent, or 45 percent of its losses up to the normal retention
for the mandatory FHCF coverage. The TEACO options expired after the 2009-2010 contract
year.

e FHCF Below Retention Coverage — In 2009, the Legislature re-authorized the sale of $10
million in optional additional FHCF coverage below the fund’s mandatory coverage retention
to limited apportionment companies and companies that had been approved to participate in
the Insurance Capital Build-Up Incentive Program. The premium for the coverage is 50
percent of the coverage amount and insurers that purchase the coverage may access it before
the mandatory coverage. This coverage option will expire on May 31, 2012, and thus not be
available for the 2012-2013 contract year.

FHCF Bonding and Assessment Authority

Reimbursements to insurers for losses above the current cash balance of the fund are financed
through bonding. When the cash balance of the FHCF is insufficient to cover losses, the law
authorizes the FHCF to issue revenue bonds, which are funded by emergency assessments on
property and casualty policyholders. If a large storm triggered the full capacity of the FHCF,
bond issues totaling over $11 billion could be necessary for the fund to meet its maximum
obligations.

Bonds would be funded by an emergency assessment of up to 6 percent of premium on most
lines of property and casualty insurance for funding losses from a single year, and up to 10
percent of premium for funding losses from multiple years. All lines of property and casualty
insurance, including surplus lines insurance, are subject to emergency assessment except for
workers’ compensation and medical malpractice liability insurance. The FHCF’s broad-based
assessment authority is one of the reasons the FHCF was able to obtain an exemption from
federal taxation from the Internal Revenue Service as an integral part of state government.

FHCF Financial Obligations and Claims Paying Resources

The FHCF’s coverage obligations for the 2011-2012 hurricane season totaled $18.389 hillion

dollars for a single storm, which consisted of:

e $17 billion of mandatory coverage;

e $994 million dollars in optional TICL? coverage; and

e $395 million in optional coverage for insurers that qualify as limited apportionment
companies® or were approved to participate in the Insurance Capital Buildup Program.

? Legislation enacted in 2007 (ch. 2007-1, L.O.F.), increased the coverage limits of the FHCF for the 2007, 2008 and 2009
hurricane seasons by adding two additional layers of optional coverage that property insurers may buy: Temporary Increase
in Coverage Limit Options (“TICL”), that allows residential property insurers to purchase additional reinsurance above the
FHCF mandatory coverage and Temporary Emergency Additional Coverage Options (“TEACQO”), that allows such insurers
to purchase additional coverage below each insurer’s market share of the FHCF retention. In 2009, the Legislature reduced
the FHCF’s exposure and payout by phasing out the TICL layer of coverage over a 6 year period at a rate of $2 billion a year
until the TICL coverage is completely phased out in the 2014-2015 contract year (ch. 2009-87, L.O.F.).

® Section 627.351(6)(c)13., F.S.
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The FHCF cash balance for the 2011-2012 hurricane season was $7.17 billion. Obligations
exceeding the cash balance of the FHCF would require bonding of up to $11.219 billion. The
assessment base for the FHCF is approximately $33.603 billion for premiums written at year end
2010.

FHCF Claims-Paying Capacity Estimates

In May and October of each contract year, the SBA is required to publish in the Florida
Administrative Weekly a statement of the fund’s estimated borrowing capacity, the fund’s
estimated claims-paying capacity, and the projected balance of the fund as of December 31.
After the end of each calendar year, the board is required to notify insurers of the estimated
borrowing capacity, estimated claims-paying capacity, and the balance of the fund as of
December 31 to provide insurers with data necessary to assist them in determining their retention
and projected payout from the fund for loss reimbursement purposes.

The October 18, 2011, Claims Paying Capacity Estimate (Estimate) is the most recent such
report to be issued. The report, prepared by Raymond James, evaluated the FHCF’s bonding
capacity by analyzing the current financial markets and obtaining written feedback from a senior
managing underwriter from four large financial services firms (Barclay’s, Citi, Goldman Sachs,
and J.P. Morgan). The October 18, 2011 Estimate noted that the FHCE’s total obligations of
$18.389 billion exceed the projected year-end fund balance of $7.170 billion, thus the FHCF
may need to raise up to $11.219 billion through bonding in order to fund its liabilities.

The senior managers from Citi, Goldman Sachs, J.P. Morgan, and Barclays estimated the
bonding capacity of the FHCF to be from $5 billion to $11 billion over the 12 months following
a storm, leading to an average estimate of $8 billion in bonding capacity. However, the Estimate
anticipates that the FHCF will have an additional bonding capacity of $6 billion from 12 to 24
months after the hurricane, which would enable the FHCF to pay its entire obligations and leave
an estimated $2.78 billion in bonding capacity to fund losses in a subsequent hurricane season.
The first Claims Paying Capacity Estimate for the 2012-2013 hurricane season is due to be
published in May 2012.

The Estimate expressed concerns about the ability of the FHCF to successfully issue $11 billion
in bonding over the first 12 months after a hurricane. The report notes that the largest single issue
in the municipal market since 2009 was a $6.543 billion dollar tax-exempt bond issue by the
State of California. The report also found that municipal bond issuance for 2011 declined over 35
percent from the prior year and opined weak economic conditions and investor reluctance to
invest capital in such issues as likely major factors in this reduction. However, the Estimate also
noted that California was able to issue over $23 billion in municipal debt in 2009 and $10.544
billion in 2010, perhaps indicating that the FHCF could issue sufficient debt to pay its maximum
obligation.

Effect of Proposed Changes:

Section 1. Amends s. 215.555, F.S., primarily by reducing the Florida Hurricane Catastrophe
Fund coverage limits, reducing the maximum reimbursement percentage, increasing the
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retention, increasing the cash build-up factor, and eliminating the TICL coverage after the 2012-
2013 contract year. The major proposed changes are summarized as follows:

Increases the FHCF Retention

The bill increases the FHCF industry retention to $8 billion for the 2013-2014 contract year. The
bill maintains current law which authorizes the retention to be adjusted upward based upon the
growth in the reported exposure of the fund.

Decreases the Maximum Reimbursement Percentage for FHCF Coverage

Under current law, insurers have the option to purchase FHCF reinsurance that provides
reimbursement of 90 percent, 75 percent, or 45 percent of the insurer’s losses within the
mandatory FHCF layer of coverage. The bill reduces the maximum reimbursement amount from
90 percent to the following percentages:

e For the 2013-2014 contract year, 85 percent.

e For the 2014-2015 contract year, 80 percent.

e For the 2015-2016 contract year and all subsequent contract years, 75 percent.

The bill requires insurers that elect the maximum coverage level available must purchase the
following year’s renewal of the reimbursement contract at the highest available coverage level if

revenue bonds after a covered event (hurricane) are outstanding.

Decreases the FHCF Mandatory Coverage Limit

The bill phases in annual decreases of the FHCF mandatory coverage limit beginning in the
2012-2013 contract year as follows:

For the 2012-2013 contract year, $17 billion.

For the 2013-2014 contract year, $15.5 billion.

For the 2014-2015 contract year, $14 billion.

For the 2015-2016 contract year, $12 billion.

The bill requires the FHCF coverage limit to be increased after the 2015-2016 contract year if
certain events occur. If the State Board of Administration determines that the FHCF has an
estimated claims-paying capacity sufficient to provide $12 billion of capacity for the current
contract year and an additional $12 billion for subsequent contract years, then the FHCF
coverage limit must be increased by one-half of the fund’s estimated claims paying capacity in
excess of $24 billion. However, the increase may not increase by an amount greater than the
dollar growth of the FHCF’s balance as of December 31 over the prior calendar year.

Increases the FHCF Cash Build-Up Factor

Current law requires the FHCF to charge insurers a “cash build-up factor” that is added to the
actuarially indicated reimbursement premium. The application of the cash build-up factor began
with the 2009-2010 contract year at 5 percent and increases in 5 percent increments in each
subsequent contract year. During the current 2011-2012 contract year a 15 percent factor was
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applied, and will continue to increase to 20 percent for the 2012-2013 contract year and 25
percent for the 2013-2014 contract year. The bill creates additional increases to the cash build-up
factor as follows:

e For the 2014-2015 contract year, 30 percent.

For the 2015-2016 contract year, 35 percent.

For the 2016-2017 contract year, 40 percent.

For the 2017-2018 contract year, 45 percent.

For the 2018-2019 contract year and subsequent contract years, 50 percent.

Reduces the FHCF Emergency Assessment Authority

Under current law, when the FHCF has insufficient revenue to fund its obligations, costs, and
expenses the SBA may issue revenue bonds for the benefit of the FHCF. When such revenue
bonds are issued, the SBA must direct the Office of Insurance Regulation (OIR) to levy
emergency assessments on all property and casualty lines of business, including surplus lines
insurers, but not including workers’ compensation or medical malpractice premiums. The
assessments may not exceed 6 percent of premium for losses attributable to a particular contract
year, and the aggregate assessments on a policy may not exceed 10 percent of premium.

The bill maintains the current assessment authority for losses attributable to contract years prior
to the 2015-2016 contract year. However, beginning in the 2015-2016 contract year the bill
reduces the FHCF assessment authority to 5 percent of premium for obligations attributable to a
particular contract year, and reduces the maximum aggregate assessment to 8 percent of
premium. The reduction in assessment authority beginning in the 2015-2016 contract year
corresponds with the reduction of the FHCF mandatory coverage limit to 12 billion dollars
during that contract year.

Eliminates the Optional TICL Coverage

The bill repeals the TICL coverage after the 2012-2013 contract year. Current law requires the
FHCF to make available $4 billion dollars in TICL coverage above the mandatory layer of FCHF
coverage for the 2012-2013 contract year, $2 billion in TICL coverage for the 2013-2014
contract year, and eliminates the coverage thereafter. The bill eliminates the TICL coverage for
the 2013-2014 contract year, but otherwise does not change existing law.

Other Provisions

The bill renames the “Florida Hurricane Catastrophe Fund Finance Corporation” the “State
Board of Administration Finance Corporation.” The name change is proposed to eliminate
confusion among private sector investors who may not realize that the bonds issued by the SBA
to eliminate FHCF shortfalls are revenue bonds and not other products such as catastrophe
bonds. The change may also enable the state to procure such bonds at more advantageous terms
by changing the finance corporation’s name to eliminate terms with negative connotations such
as “hurricane” and “catastrophe.”
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Repeals language authorizing the FHCF to sell Temporary Emergency Options for Additional
Coverage (TEACO) reinsurance. The language is unnecessary because the authorization to offer
TEACO coverage ended with the 2009-2010 contract year.

Section 2. Contains a technical conforming amendment to s. 627.0629(5), F.S.
Section 3. The bill is effective upon becoming a law.

Other Potential Implications:

Constitutional Issues:

A.

Municipality/County Mandates Restrictions:
None.

Public Records/Open Meetings Issues:
None.

Trust Funds Restrictions:

None.

Fiscal Impact Statement:

A.

Tax/Fee Issues:
None.
Private Sector Impact:

Representatives from the FHCF state that the current mandatory layer of coverage ($17
billion) plus the optional coverages offered under current law ($4 billion in TICL
coverage for 2012-2013) place potential liabilities on the fund that it may not be able to
meet due to the current status of the financial markets. These representatives note that if a
major hurricane had fallen upon Florida during the 2011 hurricane season, the Fund
would have needed to rely upon an $11.3 billion bond issue, which would have been a
record for municipal debt issuance if issued in a short period of time. Though additional
bonding capacity may be available if the bond issues are spread out over a longer period
of time (2 years instead of 1 year), the FHCF notes that some private market insurers will
likely require prompt payment of FHCF funds to maintain their ability to pay claims
timely and avoid insolvency in the event of a major storm.

Representatives from the FHCF assert that residential policyholders save approximately
25 percent to 30 percent on their annual residential property insurance premiums due to
savings attributable to reinsurance sold by the Fund. These savings total approximately
$2 billion per year. These representatives concede that reducing the Fund’s capacity will
cause an increase in policyholder premiums because insurers will replace FHCF



BILL: CS/SB 1372 Page 9

reinsurance coverage with private market reinsurance at higher costs. The estimated
market-wide premium impact is expected result in an average market-wide cumulative
rate increase of approximately 10 percent from the 2012 hurricane season to the 2015
hurricane season. However, representatives from the Fund assert that such premium
increases are probably unavoidable because the status of the worldwide financial markets
has created a situation where the FHCF may not be able to meet its current obligations.
Accordingly, many insurers will seek to procure private market reinsurance to cover
amounts that the FHCF estimates cannot be paid in the first 12 months after a storm. This
ultimately will harm either the availability or affordability of private market property
insurance in the state.

Representatives of some business groups have voiced support for reducing the
obligations of the FHCF to $12 billion over time and increasing the retention layer to $8
billion because these changes will reduce the likelihood that the FHCF will be required to
levy assessments on all property and casualty lines of business (except workers’
compensation and medical malpractice liability insurance). Many of these business
groups view these assessments as a “tax” on other lines of insurance (such as motor
vehicle insurance) that subsidizes the residential property insurance market.

Representatives of some private market residential property insurers have voiced
concerns over the provisions of the bill that reduce the mandatory layer of the Fund while
increasing the industry retention. The reductions in the size of the fund would require
private market insurers to replace FHCF reinsurance with more expensive private market
reinsurance. The most expensive replacement reinsurance coverage will be for coverage
“below the retention” because of the greater odds that such coverage will be triggered.
Some of the residential property insurers expressing concerns over the bill also assert that
the rate impact of the legislation may be greater than estimated by the FHCF, particularly
with regard to individual companies.

The representatives of companies concerned about the provisions of the bill assert that
the increased costs associated with purchasing private market insurance may harm the
ability of some companies to compete with Citizens Property Insurance Corporation
(Citizens). These representatives note that Citizens premium increases are generally
capped at 10 percent by statute and that Citizens is not required to charge actuarially
indicated rates for coverage. Accordingly, private market insurers have difficulty in
competing with Citizens in the open market. Increasing the reinsurance cost to private
market insurers may exacerbate this problem.

C. Government Sector Impact:

The bill reduces the assessment liability of the FHCF, which decreases the probability
that the Fund will be required to issue bonds to meet its financial obligations. Supporters
of the legislation also note that the FHCF is not the only insurance-related state entity
granted assessment authority. Citizens and the Florida Insurance Guaranty Association
each have statutory authority to issue bond debt to meet obligations incurred in the event
a major hurricane exhausts the financial resources of each entity. Reducing the likelihood
of FHCF bonding and assessments will assist Citizens and FIGA in being able to raise
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funds from bond issues because FHCF bonds will be less likely to be in competition for
investors in the event of a storm.

VI. Technical Deficiencies:
None.
VII. Related Issues:
None.
VIII. Additional Information:

Committee Substitute — Statement of Substantial Changes:
(Summarizing differences between the Committee Substitute and the prior version of the bill.)

CS by Banking and Insurance on February 16, 2012:
Technical change.

A. Amendments:

None.

This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate.
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Florida Senate - 2012 SB 2082

By the Committee on Governmental Oversight and Accountability

585-02460-12 20122082

A bill to be entitled

An act relating to a review under the Open Government
Sunset Review Act; amending s. 627.3121, F.S., which
provides an exemption from public records requirements
for records held by the Florida Workers’ Compensation
Joint Underwriting Association, Inc., and an exemption
from public meetings requirements for meetings of the
association’s board of governors, or a subcommittee of
the association’s board, at which confidential and
exempt records are discussed; saving the exemptions
from repeal under the Open Government Sunset Review
Act; removing the scheduled repeal of the exemptions;

providing an effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Section 627.3121, Florida Statutes, is amended
to read:

627.3121 Public records and public meetings exemptions.—

(1) The following records held by the Florida Workers’
Compensation Joint Underwriting Association, Inc., are
confidential and exempt from s. 119.07(1) and s. 24(a), Art. I
of the State Constitution:

(a) Underwriting files, except that a policyholder or an
applicant shall be provided access to his or her own
underwriting files.

(b) Claims files until termination of all litigation and

the settlement of all claims arising out of the same accident,

except that portions of the claims files may remain confidential
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or exempt if otherwise provided by law.

20122082

(c) Records obtained or generated by an auditor pursuant to
a routine audit until the audit is completed or, if the audit is
conducted as part of an investigation, until the investigation
is closed or ceases to be active. An investigation is considered
“active” while the investigation is being conducted with a
reasonable, good faith belief that it could lead to the filing
of administrative, civil, or criminal proceedings.

(d) Proprietary information licensed to the association
under contract if the contract requires the association to

maintain the confidentiality of such information.

(e) Medical = rds—whieh—dnelude information relating to
the medical condition or medical status of an individual.

(f) All records relative to an employee’s participation in
an employee assistance program upon the entrance of the employee
into the program, except as otherwise provided in s. 440.102(8).

(g) Information relating to negotiations for financing,
reinsurance, reinsurance commutation agreements, depopulation,
or contractual services until the conclusion of the
negotiations.

(h) Reports provided to or submitted by the association
regarding suspected fraud or other criminal activity and
producer appeals and related reporting regarding suspected
misconduct until such investigation is closed or ceases to be
active.

(i) Information received from the Department of Revenue
regarding payroll information and client lists of employee
leasing companies obtained pursuant to ss. 440.381 and 468.529.

(j) A public record prepared by an attorney retained by the
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association to protect or represent the interests of the
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association, or prepared at the attorney’s express direction,
that reflects a mental impression, conclusion, litigation
strategy, or legal theory of the attorney or the association.
This protection is not waived by the release of such public
record to another employee or officer of the same association or
any person consulted by the association attorney.

(2) (a) The association may release confidential and exempt
underwriting files and claims files to:

1. A carrier that is considering underwriting a risk
insured by the association;

2. A producer seeking to place such a risk with such a
carrier; or

3. Another entity seeking to arrange voluntary market
coverage for association risks.

(b) Prior to the release authorized in paragraph (a), the
carrier, producer, or other entity must agree in writing,
notarized and under oath, to maintain the confidential and
exempt status of such file until that carrier, producer, or
other entity agrees to underwrite the risk or provide voluntary
market coverage.

(3) Records made confidential and exempt by this section
may be released, upon written request, to another agency in the
performance of that agency’s official duties and
responsibilities.

(4) (a) That portion of a meeting of the association’s board
of governors, or any subcommittee of the association’s board, at
which records made confidential and exempt by this section are

discussed is exempt from s. 286.011 and s. 24(b), Art. I of the

Page 3 of 4
CODING: Words strieken are deletions; words underlined are additions.

88
89
90
91
92
93
94
95
96
97
98
99
100
101
102
103
104
105
106
107
108
109

Florida Senate - 2012 SB 2082

585-02460-12

State Constitution.
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(b) All exempt portions of meetings shall be recorded and
transcribed. The board shall record the times of commencement
and termination of the meeting, all discussion and proceedings,
the names of all persons present at any time, and the names of
all persons speaking. An exempt portion of any meeting may not
be off the record.

(c) Subject to this section and s. 119.021(2), the court
reporter’s notes of any exempt portion of a meeting shall be
retained by the association for a minimum of 5 years.

(d)1. A transcript and minutes of exempt portions of
meetings are confidential and exempt from s. 119.07(1l) and s.
24(a), Art. I of the State Constitution.

2. Those portions of the transcript or the minutes
pertaining to a confidential and exempt claims file are no
longer confidential and exempt upon termination of all

litigation with regard to that claim.
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Section 2. This act shall take effect October 1, 2012.

Page 4 of 4
CODING: Words strieken are deletions; words underlined are additions.




The Florida Senate

BILL ANALYSIS AND FISCAL IMPACT STATEMENT

(This document is based on the provisions contained in the legislation as of the latest date listed below.)

Prepared By: The Professional Staff of the Banking and Insurance Committee

BILL: SB 2082

INTRODUCER:  Governmental Oversight and Accountability Committee

SUBJECT: OGSR/Florida Workers’ Compensation Joint Underwriting Association
DATE: February 14, 2012 REVISED:
ANALYST STAFF DIRECTOR REFERENCE ACTION
1. Seay Roberts GO Favorable
2. Matiyow Burgess Bl Favorable
3.
4.
5.
6.
Summary:

This bill is the result of an Open Government Sunset Review of the public records and meetings
exemption for certain records and meetings held by the Florida Workers’ Compensation Joint
Underwriting Association, Inc. (JUA). This public records and meetings exemption is subject to
the Open Government Sunset Review Act, s. 119.15, F.S., and will expire October 2, 2012,
unless reviewed and saved from repeal through reenactment by the Legislature. This bill reenacts
the public records exemption and also removes redundant language currently in the exemption.

Section 627.3121, F.S., currently provides that certain records and meetings held by the JUA are
confidential and exempt from the public records requirements found in s. 119.07(1), F.S. and
Article I, Section 24(a) of the Florida Constitution, and from the public meetings requirements
found in s. 286.011, F.S., and Avrticle I, Section 24(b) of the Florida Constitution. The public
records and meetings exemption specifies circumstances under which the protected information
may be disclosed.

This bill substantially amends section 627.3121 of the Florida Statutes.
. Present Situation:
Florida’s Public Records and Public Meetings Laws

The State of Florida has a long history of providing public access to governmental records. The
Florida Legislature enacted the first public records law in 1892.* One hundred years later,

! Section 1390, 1391 Florida Statutes. (Rev. 1892).
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Floridians adopted an amendment to the State Constitution that raised the statutory right of
access to public records to a constitutional level.? Article I, s. 24 of the State Constitution,
provides that:

(a) Every person has the right to inspect or copy any public record made or received in
connection with the official business of any public body, officer, or employee of the state,
or persons acting on their behalf, except with respect to records exempted pursuant to this
section or specifically made confidential by this Constitution. This section specifically
includes the legislative, executive, and judicial branches of government and each agency
or department created thereunder; counties, municipalities, and districts; and each
constitutional officer, board, and commission, or entity created pursuant to law or this
Constitution.

In addition to the State Constitution, the Public Records Act,® which pre-dates the current State
Constitution, specifies conditions under which public access must be provided to records of the
executive branch and other agencies. Section 119.07(1)(a), F.S., states:

Every person who has custody of a public record shall permit the record to be inspected
and copied by any person desiring to do so, at any reasonable time, under reasonable
conditions, and under supervision by the custodian of the public records.

Unless specifically exempted, all agency* records are available for public inspection. The term
“public record” is broadly defined to mean:

...all documents, papers, letters, maps, books, tapes, photographs, films, sound
recordings, data processing software, or other material, regardless of the physical form,
characteristics, or means of transmission, made or received pursuant to law or ordinance
or in connection with the transaction of official business by any agency.’

The Florida Supreme Court has interpreted this definition to encompass all materials made or
received by an agency in connection with official business, which are used to perpetuate,
communicate, or formalize knowledge.® All such materials, regardless of whether they are in
final form, are open for public inspection unless made exempt.’

Article |, s. 24 of the State Constitution also provides that all meetings of any collegial public
body of the executive branch of state government or of any collegial public body of a county,
municipality, school district, or special district, at which official acts are to be taken or at which
public business of such body is to be transacted or discussed, shall be open and noticed to the

2 Article 1, s. 24, Fla. Constitution.

® Chapter 119, F.S.

* The word “agency” is defined in s. 119.011(2), F.S., to mean “. . . any state, county, district, authority, or municipal officer,
department, division, board, bureau, commission, or other separate unit of government created or established by law
including, for the purposes of this chapter, the Commission on Ethics, the Public Service Commission, and the Office of
Public Counsel, and any other public or private agency, person, partnership, corporation, or business entity acting on behalf
of any public agency.”

> Section 119.011(12), F.S.

® Shevin v. Byron, Harless, Schaffer, Reid and Associates, Inc., 379 So.2d 633, 640 (Fla. 1980).

" Wait v. Florida Power & Light Company, 372 So.2d 420 (Fla. 1979).
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public and meetings of the Legislature shall be open and noticed as provided in Article 111,
Section 4(e), except with respect to meetings exempted pursuant to this section or specifically
closed by this Constitution. In addition, the Sunshine Law, s. 286.011, F.S., provides that all
meetings of any board or commission of any state agency or authority or of any agency or
authority of any county, municipal corporation, or political subdivision, except as otherwise
provided in the Constitution, at which official acts are to be taken are declared to be public
meetings open to the public at all times, and no resolution, rule, or formal action shall be
considered binding except as taken or made at such meeting.

Only the Legislature is authorized to create exemptions to open government requirements.® An
exemption must be created in general law, must state the public necessity justifying it, and must
not be broader than necessary to meet that public necessity.® A bill enacting an exemption'® may
not contain other substantive provisions, although it may contain multiple exemptions that relate
to one subject.™

There is a difference between records that the Legislature has made exempt from public
inspection and those that are confidential and exempt. If the Legislature makes a record
confidential and exempt, such information may not be released by an agency to anyone other
than to the persons or entities designated in the statute.*? If a record is simply made exempt from
disclosure requirements, an agency is not prohibited from disclosing the record in all
circumstances.™

Open Government Sunset Review Act

The Open Government Sunset Review Act (the Act)™ provides for the systematic review,
through a 5-year cycle ending October 2 of the 5th year following enactment, of an exemption
from the Public Records Act or the Sunshine Law. Each year, by June 1, the Division of
Statutory Revision of the Office of Legislative Services is required to certify to the President of
the Senate and the Speaker of the House of Representatives the language and statutory citation of
each exemption scheduled for repeal the following year.

The Act states that an exemption may be created, revised, or maintained only if it serves an
identifiable public purpose and if the exemption is no broader than is necessary to meet the
public purpose it serves. An identifiable public purpose is served if the exemption meets one of
three specified criteria and if the Legislature finds that the purpose is sufficiently compelling to
override the strong public policy of open government and cannot be accomplished without the
exemption. The three statutory criteria are that the exemption:

8 Art. 1, s. 24(c), Fla. Constitution.

® Memorial Hospital-West Volusia v. News-Journal Corporation, 729 So. 2d 373, 380 (Fla. 1999); Halifax Hospital Medical
Center v. News-Journal Corporation, 724 So.2d 567 (Fla. 1999).

% Under s. 119.15, F.S., an existing exemption may be considered a new exemption if the exemption is expanded to cover
additional records.

LA | s, 24(c), Fla. Constitution.

12 Attorney General Opinion 85-62.

3 Williams v. City of Minneola, 575 So.2d 683, 687 (Fla. 5" DCA), review denied, 589 So.2d 289 (Fla. 1991).

' Section 119.15, F.S.
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o Allows the state or its political subdivisions to effectively and efficiently administer a
governmental program, which administration would be significantly impaired without the
exemption;

e Protects information of a sensitive personal nature concerning individuals, the release of
which would be defamatory or cause unwarranted damage to the good name or reputation of
such individuals, or would jeopardize their safety; or

e Protects information of a confidential nature concerning entities, including, but not limited
to, a formula, pattern, device, combination of devices, or compilation of information that is
used to protect or further a business advantage over those who do not know or use it, the
disclosure of which would injure the affected entity in the marketplace.*

The Act also requires the Legislature to consider the following:

What specific records or meetings are affected by the exemption?

Whom does the exemption uniquely affect, as opposed to the general public?

What is the identifiable public purpose or goal of the exemption?

Can the information contained in the records or discussed in the meeting be readily obtained
by alternative means? If so, how?

Is the record or meeting protected by another exemption?

Are there multiple exemptions for the same type of record or meeting that it would be
appropriate to merge?

While the standards in the Act may appear to limit the Legislature in the exemption review
process, those aspects of the Act that are only statutory, as opposed to constitutional, do not limit
the Legislature because one session of the Legislature cannot bind another.'® The Legislature is
only limited in its review process by constitutional requirements.

Further, s. 119.15(8), F.S., makes explicit that:

... notwithstanding s. 778.28 or any other law, neither the state or its political
subdivisions nor any other public body shall be made party to any suit in any court or
incur any liability for the repeal or revival and reenactment of any exemption under this
section. The failure of the Legislature to comply strictly with this section does not
invalidate an otherwise valid reenactment.

Florida Workers’ Compensation Joint Underwriting Association, Inc.

The Florida Workers’ Compensation Joint Underwriting Association, Inc. (JUA), created by the
Legislature in 1993, is a nonprofit, self-funding entity that is the insurer of last resort for
employers who are unable to secure workers’ compensation insurance coverage in the voluntary
market."” The JUA board consists of: three members appointed by the Financial Services
Commission; two members representing the top 20 domestic insurers writing workers’

15 Section 119.15(6)(b), F.S.

18 Straughn v. Camp, 293 So.2d 689, 694 (Fla. 1974).

" Florida Workers” Compensation Joint Underwriting Association, Inc., http://www.fwcjua.com/ (last visited Jan. 18, 2012).
See also section 627.311(5)(a), F.S.




BILL: SB 2082

compensation; two members representing the top 20 foreign insurers writing workers’
compensation; one person appointed by the largest property and casualty insurance agents’
association; and the Consumer Advocate for the Department of Financial Services.'®

The Office of the Attorney General has previously stated that other joint underwriting
associations are subject to public records requirements.'® The Attorney General’s Office has
opined that residual markets are “agencies” as defined in Ch. 119, F.S., and are accordingly

subject to provisions of the Sunshine Law in Ch. 286, F.S., unless specifically exempted from the

provisions.®
Public Records and Meetings Exemption Under Review

Section 627.3121, F.S. provides that the following records and portions of meetings held by the
Florida Workers’ Compensation Joint Underwriting Association are confidential and exempt
froms. 119.07(1), F.S. and s. 24(a), Art. | of the State Constitution:

e Underwriting files, except that a policyholder or an applicant is authorized access to his or
her own underwriting files;

e Claims files until the termination of all litigation and settlement of all claims arising out of
the same accident, except that portions of the claims files may remain confidential or exempt
if otherwise provided by law;

e Records obtained or generated by an internal auditor until the audit is completed, or if the
audit is part of an investigation, until the investigation is closed or ceases to be active;

e Proprietary information licensed to the JUA under contract when the contract requires the
association to maintain the confidentiality;

e Medical records, which include information relating to the medical condition or medical
status of an individual,

o All records relative to the participation of an employee in an employee assistance program,
except as otherwise provided in s. 440.102(8);

e Information relating to negotiations for financing, reinsurance, depopulation, or contractual
services, until the conclusion of the negotiations;

e Reports regarding suspected fraud or other criminal activity and producer appeals and related
reporting regarding suspected misconduct until the investigation is closed or ceases to be
active;

e Information secured from the Department of Revenue regarding payroll information and
client lists of employee leasing companies authorized under ss. 440.381 and 468.529, F.S.;

e A public record prepared by an attorney retained by the association to protect or represent the
interests of the association or prepared at the attorney’s express direction, that reflects a
mental impression, conclusion, litigation strategy, or legal theory of the attorney or the
association.

e That portion of a meeting of the association’s board of governors or any subcommittee
thereof at which exempt records are discussed; all exempt portions must be recorded and
transcribed and preserved for a minimum of 5 years; and

'8 Section 627.311(5)(b), F.S.
19 See Attorney General Opinion 94-32.

2.
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e The transcript and minutes of exempt portions of meetings at which confidential and exempt
records are discussed until termination of all litigation and settlement of all claims with
regard to that claim.

Based on an Open Government Sunset Review of this exemption, Senate professional staff of the
Governmental Oversight and Accountability Committee recommended that the Legislature retain
the public records and meetings exemption established in s. 627.3121, F.S. The recommendation
was made in light of the information gathered for the Sunset Review, which indicated that a
public necessity continues to exist in maintaining the exemption in order to promote the efficient
and effective administration of a governmental program, to protect information of a sensitive
personal nature concerning individuals, and to protect information of a confidential nature
concerning entities. The Sunset Review also recommended amending s. 627.3121(1)(e) from its
current language to “medical information” to remove superfluous language. Additionally, use of
the term “medical information™ is more consistent with definitions in other statutory provisions.

Effect of Proposed Changes:

Section 1 amends s. 627.3121, F.S., reenacts and saves from repeal the public records and
meetings exemption for the Florida Workers’ Compensation Joint Underwriting Association;
removes superfluous language to create the term “medical information.”

Section 2 provides an effective date of October 1, 2012.

Constitutional Issues:

A. Municipality/County Mandates Restrictions:
None.

B. Public Records/Open Meetings Issues:

This bill retains an already-existing public records and meetings exemption and thus is
not subject to the requirement that the exemption must pass with a two-thirds vote of both
houses of the Legislature. The bill complies with the requirement of Article I, section 24
of the State Constitution that public records and meetings exemptions may only be
addressed in legislation separate from substantive changes in law.

C. Trust Funds Restrictions:
None.

Fiscal Impact Statement:

A. Tax/Fee Issues:

None.
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B. Private Sector Impact:
None.
C. Government Sector Impact:
None.
VI. Technical Deficiencies:
None.
VII. Related Issues:
None.
VIIl.  Additional Information:
A. Committee Substitute — Statement of Substantial Changes:
(Summarizing differences between the Committee Substitute and the prior version of the bill.)
None.
B. Amendments:
None.

This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate.




O J o O Ww NN

10
11
12

Florida Senate - 2012 COMMITTEE AMENDMENT
Bill No. CS for SB 1514

[T ===

LEGISLATIVE ACTION
Senate . House
Comm: RCS
02/16/2012

The Committee on Banking and Insurance (Bennett) recommended the

following:
Senate Amendment (with title amendment)

Delete everything after the enacting clause
and insert:

Section 1. Subsection (2) of section 212.06, Florida
Statutes, is amended to read:

212.06 Sales, storage, use tax; collectible from dealers;
“dealer” defined; dealers to collect from purchasers;
legislative intent as to scope of tax.—

(2)42a> The term “dealer,” as used in this chapter, means

any iaeludes—every person who:

(a) Manufactures or produces tangible personal property for
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sale at retail; for use, consumption, or distribution; or for
storage to be used or consumed in this state.

(b)) The—termVdea Z
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r—whoe Imports, or causes to be

H
[0}

ke
imported, tangible personal property from any state or foreign
country for sale at retail; for use, consumption, or
distribution; or for storage to be used or consumed in this

state.

offers for sale at retail, or whe has in his or her possession
for sale at retail; e¥ for use, consumption, or distribution; or
for storage to be used or consumed in this state, tangible
personal property as—definedherein, including a retailer who

transacts a mail order sale.
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whe Has sold at retail; e+ used, e+ consumed, or distributed; or
stored for use or consumption in this state+ tangible personal
property and whe cannot prove that the tax levied by this
chapter has been paid on the sale at retail, the use, the
consumption, the distribution, or the storage of such tangible
personal property. Hewewery The term “dealtexr” does not include

mearn a person who is not a “dealer” as otherwise defined in

srder—thedefinition—of anvother paragraph—oFf this subsection
and whose only owned or leased property (including property
owned or leased by an affiliate) in this state is located at the
premises of a printer with which it has contracted for printing,
if such property consists of the final printed product, property

which becomes a part of the final printed product, or property
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from which the printed product is produced.

(e) W\ 14
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consideration, permitting the use or possession of such property
without transferring title thereto, except as expressly provided

for to the contrary in this chapter herein.
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distributing house, salesroom, or house, warehouse, or other

place of business operated by any person other than a common

carrier acting in the capacity of a common carrier.

14

(g) “PbPesder’—alsomeans—and—in
solicits business either by direct representatives, indirect
representatives, or manufacturers’ agents; by distribution of
catalogs or other advertising matter; or by any other means
whatsoever, and by reason thereof receives orders for tangible
personal property from consumers for use, consumption,
distribution, and storage for use or consumption in the state;
such dealer shall collect the tax imposed by this chapter from
the purchaser, and no action, either in law or in equity, on a
sale or transaction as provided by the terms of this chapter may
be had in this state by any such dealer unless it is
affirmatively shown that the provisions of this chapter have

been fully complied with.

(h) “Peater’—alsomeans—andincluodes—every perseon—who,r As a
representative, agent, or solicitor of an out-of-state principal

or principals, solicits, receives, and accepts orders from
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consumers in the state for future delivery and whose principal

refuses to register as a dealer.

144

atso—means—ahn #etes the state

(1) Constitutes Y“beater

or any+ county, municipality, district anypetitiecalt

subdivisieon, agency, bureau, ¥ department, or other state or

local governmental instrumentality.
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e
whe Leases, or grants a license to use, occupy, or enter upon,
living quarters, sleeping or housekeeping accommodations in
hotels, apartment houses, roominghouses, tourist or trailer
camps, real property, space or spaces in parking lots or garages
for motor vehicles, docking or storage space or spaces for boats

in boat docks or marinas, or tie-down or storage space or spaces

44

for aircraft at airports. The term includes “dealer’—atlso—means
any person who has leased, occupied, or used or was entitled to
use any living quarters, sleeping or housekeeping accommodations
in hotels, apartment houses, roominghouses, tourist or trailer
camps, real property, space or spaces in parking lots or garages
for motor vehicles, or docking or storage space or spaces for
boats in boat docks or marinas, or who has purchased
communication services or electric power or energy, and who
cannot prove that the tax levied by this chapter has been paid
to the vendor or lessor on any such transactions. The term
Ydeater” does not include any person who leases, lets, rents, or
grants a license to use, occupy, or enter upon any living
quarters, sleeping quarters, or housekeeping accommodations in
apartment houses, roominghouses, tourist camps, or trailer

camps, and who exclusively enters into a bona fide written

agreement for continuous residence for longer than 6 months in
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duration with any person who leases, lets, rents, or is granted
a license to use such property.

(k) “Peacter” alsomeans—any person—whoe Sells, provides, or

performs a service taxable under this chapter. The term includes

NN T A T o ~
[ B4 Py 6P R E wa iy [ & = Iy R w T

AS any person who purchases, uses, or consumes
a service taxable under this chapter who cannot prove that the
tax levied by this chapter has been paid to the seller of the

taxable service.

(1) “Peocter”’ alsomeans—aony persen—whe Solicits, offers,
provides, enters into, issues, or delivers any service warranty
taxable under this chapter, or who receives, on behalf of such a
person, any consideration from a service warranty holder.

Section 2. Section 212.0596, Florida Statutes, i1s amended
to read:

212.0596 Taxation of mail order sales.—

(1) For purposes of this chapter, a “mail order sale” is a

sale of tangible personal property, ordered by mail, Internet,

or other means of communication, from a dealer who receives the
order in another state of the United States, or in a
commonwealth, territory, or other area under the Jjurisdiction of
the United States, and transports the property or causes the
property to be transported, whether or not by mail, from any
jurisdiction of the United States, including this state, to a
person in this state, including the person who ordered the
property.

(2) Every dealer as defined in s. 212.06(2) (c) who makes a
mail order sale is subject to the power of this state to levy
and collect the tax imposed by this chapter when:

(a) The dealer is a—eerpeoratieon doing business under the
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(d) g+ The dealer consents, expressly or by implication, to

the imposition of the tax imposed by this chapter;
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(e)4+> The dealer’s mail order sales are subject to the
power of this state to tax sales or to require the dealer to
collect use taxes under a statute or statutes of the United
States;

(f)45> The dealer owns real property or tangible personal
property that is physically in this state, except that a dealer
whose only property (including property owned by an affiliate)
in this state is located at the premises of a printer with which
the vendor has contracted for printing, and is eixfher a final
printed product, e property which becomes a part of the final
printed product, or property from which the printed product is
produced, is not deemed to own such property for purposes of
this paragraph;

(g)-Hr A person, other than a person acting in the capacity

of a common carrier, Thedealer;—while nothaoving aexus—wrEh
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1. Sells a similar line of products as the dealer and does

so under the same or a similar business name;

2. Maintains an office, distribution facility, warehouse,

storage place, or similar place of business in this state to

facilitate the delivery of property or services sold by the

dealer to the dealer’s customers;

3. Uses trademarks, service marks, or trade names in this

state which are the same or substantially similar to those used

by the dealer;

4. Delivers, installs, assembles, or performs maintenance

services for the dealer’s customers in this state;

5. Facilitates the dealer’s delivery of property to

customers in this state by allowing the dealer’s customers to

pick up property sold by the dealer at an office, distribution

facility, warehouse, storage place, or similar place of business

maintained by the person in this state; or

6. Conducts any other activities in this state which are

significantly associated with the dealer’s ability to establish

and maintain a market in this state for the dealer’s sales on

n EV S S WoNE ) £ +1h haocrna A~na~aya A 2 N Ty o () (=) E
Te— O MoOTrC— Ottt O St o Ot st ot P rragTTapitsS NS W) NS

(W]

A\

paragraph—+H-; or

(h)«4+> The dealer or the dealer’s activities have
sufficient connection with or relationship to this state or its
residents of some type other than those described in paragraphs
(a) - (g) 4a—Hk)r to create nexus empowering this state to tax its
mail order sales or to require the dealer to collect sales tax

Or accrue use tax.

Notwithstanding other provisions of law, a dealer is not
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required to collect and remit sales or use tax under this

subsection unless the dealer has a physical presence in this

state or the activities conducted in this state on the dealer’s

behalf are significantly associated with the dealer’s ability to

establish and maintain a market for sales in this state.

(3) (a) Notwithstanding other provisions of law or this

section, there is established a rebuttable presumption that

every dealer as defined in s. 212.06(2) who makes a mail order

sale is also subject to the power of this state to levy and

collect the tax imposed by this chapter if the dealer enters

into an agreement with one or more residents of this state under

which the resident, for a commission or other consideration,

directly or indirectly refers potential customers, whether by a

link on an Internet website, an in-person oral presentation,

telemarketing, or otherwise, to the dealer, if the cumulative

gross receipts from sales by the dealer to customers in this

state who are referred to the dealer by all residents having

this type of an agreement with the dealer is in excess of

$10,000 during the 12-month period immediately before the

rebuttable presumption arose.

(b) The presumption in paragraph (a) may be rebutted by the

submission of evidence proving that the residents with whom the

dealer has an agreement did not engage in any activity within

this state that was significantly associated with the dealer’s

ability to establish or maintain the dealer’s market in this

state during the 12 months immediately before the rebuttable

presumption arose. The evidence may consist of sworn affidavits,

obtained and given in good faith, from each resident with whom

the dealer has an agreement attesting that he or she did not
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engage in any solicitation in this state on the dealer’s behalf

during the previous year.

(4)+43> Every dealer engaged in the business of making mail
order sales is subject to the requirements of this chapter for
cooperation of dealers in collection of taxes and in
administration of this chapter, except that no fee shall be
imposed upon such dealer for carrying out any required activity.

(5) 44> The department shall, with the consent of another
jurisdiction of the United States whose cooperation is needed,
enforce this chapter in that jurisdiction, either directly or,
at the option of that jurisdiction, through its officers or
employees.

(6) 45> The tax required under this section to be collected
and any amount unreturned to a purchaser that is not tax but was
collected from the purchaser under the representation that it
was tax constitute funds of the State of Florida from the moment
of collection.

(7)+6> Notwithstanding other provisions of law, a dealer
who makes a mail order sale in this state is exempt from
collecting and remitting any local option surtax on the sale,
unless the dealer is located in a county that imposes a surtax
within the meaning of s. 212.054(3) (a), the order is placed
through the dealer’s location in such county, and the property
purchased is delivered into such county or into another county
in this state that levies the surtax, in which case the
provisions of s. 212.054(3) (a) are applicable.

(8) 4+ The department may establish by rule procedures for

collecting the use tax from unregistered persons who but for

their mail order purchases would not be required to remit sales

Page 10 of 13
2/15/2012 9:14:28 AM CM.BI.03411




274
275
276
277
278
279
280
281
282
283
284
285
286
287
288
289
290
291
292
293
294
295
296
297
298
299
300
301
302

Florida Senate - 2012 COMMITTEE AMENDMENT
Bill No. CS for SB 1514

[T ===

or use tax directly to the department. The procedures may
provide for waiver of registration and registration fees,
provisions for irregular remittance of tax, elimination of the
collection allowance, and nonapplication of local option
surtaxes.

Section 3. (1) The Department of Revenue shall develop a

tracking system, in consultation with the Revenue Estimating

Conference, to determine the amount of sales taxes remitted by

out-of-state dealers who would otherwise not be required to

collect and remit sales taxes in the absence of the amendments

made to s. 212.0596, Florida Statutes, in section 2 of this act.

By February 1 of each year, the Department of Revenue shall

submit a report to the Governor, the President of the Senate,

and the Speaker of the House of Representatives which sets forth

the amount of sales taxes collected and remitted by such dealers

in the previous calendar year and the methodology used to

determine the amount.

(2) By March 1 of each year, the Revenue Estimating

Conference shall use the information provided by the Department

of Revenue pursuant to subsection (1) to determine the amount of

sales taxes remitted in the previous calendar year by such out-—

of-state dealers who would otherwise not be required to collect

and remit sales taxes and estimate the amount that may be

expected in the following fiscal year.

(3) The Legislature shall use the information provided by

the Department of Revenue and the Revenue Estimating Conference

to develop legislation designed to return the amount of those

sales taxes collected to the taxpayers of this state. The

Legislature may accomplish this by establishing one or more
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sales tax holidays designed to reduce tax collections in an

amount not less than the amounts determined by the Revenue

Estimating Conference. If the amounts collected are determined

to be of a recurring nature and sufficient to lower the tax rate

set forth in chapter 212, Florida Statutes, the Legislature may

lower the tax rate and implement other tax relief as it deems

appropriate.

Section 4. This act shall take effect July 1, 2012.

================= T I T LE A MENIDDMENT =s===============

And the title is amended as follows:
Delete everything before the enacting clause

and insert:

A bill to be entitled

An act relating to the tax on sales, use, and other
transactions; amending s. 212.06, F.S.; revising the
definition of the term “dealer” for purposes relating
to the collection of the tax on sales, use, and other
transactions; amending s. 212.0596, F.S.; revising the
term “mail order sale” to specifically include sales
of tangible personal property ordered by Internet;
deleting certain provisions that specify dealer
activities or other circumstances that subject mail
order sales to this state’s power to levy and collect
the sales and use tax; providing that certain persons
who make mail order sales and who have a substantial
nexus with this state are subject to this state’s
power to levy and collect the sales and use tax when

they engage in certain enumerated activities;
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332 specifying that dealers are not required to collect
333 and remit sales and use tax unless certain
334 circumstances exist; creating a rebuttable presumption
335 that a dealer is subject to the state’s power to levy
336 and collect the sales or use tax under specified
337 circumstances; specifying evidentiary proof that may
338 be submitted to rebut the presumption; requiring that
339 the Department of Revenue develop a tracking system,
340 in consultation with the Revenue Estimating
341 Conference, to determine the amount of sales tax
342 remitted by out-of-state dealers who would otherwise
343 not be required to collect and remit sales taxes but
344 for the amendments made by the act; requiring that the
345 department submit a report to the Governor and
346 Legislature by a specified date each year; requiring
347 that the report contain certain information; requiring
348 that the Revenue Estimating Conference use such
349 information to determine the amount of sales taxes
350 remitted in the previous calendar year by such out-of-
351 state dealers and estimate the amount that may be
352 expected in the following fiscal year; requiring that
353 the Legislature use the information to develop
354 legislation designed to return the amount of sales
355 taxes collected to the taxpayers of the state;
356 providing an effective date.
357
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By the Committee on Commerce and Tourism; and Senator Detert

577-02855-12

A bill to be entitled
An act relating to the tax on sales, use, and other
transactions; amending s. 212.06, F.S.; revising the
definition of the term “dealer” for purposes relating
to the collection of the tax on sales, use, and other
transactions; amending s. 212.0596, F.S.; revising the
term “mail order sale” to specifically include sales
of tangible personal property ordered by Internet;
deleting certain provisions that specify dealer
activities or other circumstances that subject mail
order sales to this state’s power to levy and collect
the sales and use tax; providing that certain persons
who make mail order sales and who have a substantial
nexus with this state are subject to this state’s
power to levy and collect the sales and use tax when
they engage in certain enumerated activities;
specifying that dealers are not required to collect
and remit sales and use tax unless certain
circumstances exist; creating a rebuttable presumption
that a dealer is subject to the state’s power to levy
and collect the sales or use tax under specified
circumstances; specifying evidentiary proof that may
be submitted to rebut the presumption; amending s.
212.0506, F.S.; conforming a cross-reference;

providing an effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Subsection (2) of section 212.06, Florida
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212.06 Sales, storage, use tax; collectible from dealers;
“dealer” defined; dealers to collect from purchasers;
legislative intent as to scope of tax.—

(2)4&> The term “dealer,” as used in this chapter, means
any inpeludes—every person who:

(a) Manufactures or produces tangible personal property for
sale at retail; for use, consumption, or distribution; or for

storage to be used or consumed in this state.

(b) Th + wg 1 7" fyrth def a +
T r—oacaTer e Tortner—eerrInea—to—mean £

perseon—as—used—an—thi hapter—whe Imports, or causes to be
imported, tangible personal property from any state or foreign
country for sale at retail; for use, consumption, or
distribution; or for storage to be used or consumed in this

state.

(c) = + Ndaod 74 Earzet deafi a &
Th r—adeater—is—Furt defined—to—mean ¥

persef;—as—used—Ina—tht hapter—whoe Sells at retail or whe

offers for sale at retail, or whe has in his or her possession
for sale at retail; ex for use, consumption, or distribution; or
for storage to be used or consumed in this state, tangible
personal property as—defined—herein, including a retailer who

transacts a mail order sale.

() The herm Sdeater st

£h defi a
T Eeiiy ¥ * ¥ S €

vrther defined tomean any person
whe Has sold at retail; e¥ used, e¥ consumed, or distributed; or
stored for use or consumption in this states tangible personal
property and whe cannot prove that the tax levied by this
chapter has been paid on the sale at retail, the use, the
consumption, the distribution, or the storage of such tangible

personal property. Hewewery The term “deater” does not include
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mean a person who is not a “dealer” as otherwise defined in

| £h definits
gRaeE e —GCe TR tIoOR

£

vy—otherparagraph—of this subsection

ot

and whose only owned or leased property (including property

owned or leased by an affiliate) in this state is located at the

premises of a printer with which it has contracted for printing,

if such property consists of the final printed product, property

which becomes a part of the final printed product, or property

from which the printed product is produced.

Th + wg il ” £ + 1 defi a +
(e) Tk ri—deatrer’—is—fturther—defined Rea—any
person;—as—used—inthisechapter;,—whe Leases or rents tangible
personal property;—as—defimned—an—thi hapters for a

consideration, permitting the use or possession of such property

without transferring title thereto, except as expressly provided

for to the contrary in this chapter herein.

(£) “

h

”

a4 +
per i =3 SRt

within this state;—d%

ter;—whe Maintains or uses has

y—or—by—a——subsidiarys an office,

distributing house, salesroom, or house, warehouse, or other

place of business operated by any person other than a common

carrier acting in the capacity of a common carrier.

(e “DBeal /A g3 Tad h
e bPeater—a+t meahS—ana—ThRetuaes Ey—person—wh
14 o b ' £ v + o trds +
et busih TEher—Ppy—air rep¥ rEats: —rReEE
ot + 12 + bv—aistribut £
representats: 7 r—mangiactarer aFeRtEsS;T—hbyarstribuvtion—of
a1 +h PR Fs . B £h
Sa=eracic) ¥ her—aavertisiag—matters oy —ah ther—mean
+ a4 b +h £ 3 g £ 11
e rr—ant—by—reaseon—thereof—+ + raer for—tangibd
7 Y 9
h| tsr £ £ 4
personat—propertyftrom ASHmers—tor—usSer ASERPpETofT
dictrdlaa+ o = + £ 1 3 1 ot
arstribuvtirony——oana—storage—ftor—us ¥ Asumptron—3R—th aEes
h deal hall 11 PR + : d by +hi + £
weh—deater—shalt + he—tax—3mp & Fri hapter—from
£h N ;. 1+ h 3
the—purehaser;——ana Ro—actiony Teher—an—ta r—iR—egutrtyy —a
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be—had 3 PN tate b deal 1 +
be—had—aFn—ths tate—by—any suwch—deatler—unt +E—+
££ + 1 h that + £ +h +
i rmativelry—Sshown—that—the provision f—th+ hapter—ha
(9) “Zpeaal v o1 &3 1ud N
) “Beater’—alt meahS—ana—Thetaa Fy—person—wWhoy

As a representative, agent, or solicitor of an out-of-state

principal or principals, solicits, receives, and accepts orders

from consumers in the state for future delivery and whose

principal refuses to register as a dealer.

(h) 45> Constitutes “Beaterfl—al

means—ant—inetud the

state or anys county, municipality,

district aaypetitiecalt

subdivisien, agency, bureau, e¥ department, or other state or

local governmental instrumentality.

(1) 45 The + “Hdegl 7 £

£h defi g+
rer—aetinca meah—ahy

persen—whe Leases, or grants a license to use, occupy, or enter

upon, living quarters, sleeping or housekeeping accommodations

in hotels, apartment houses, roominghouses, tourist or trailer

camps, real property, space or spaces in parking lots or garages

for motor vehicles, docking or storage space or spaces for boats

in boat docks or marinas, or tie-down or storage space or spaces

for aircraft at airports. The term includes “deater’—at e aT

any person who has leased, occupied,

or used or was entitled to

use any living quarters, sleeping or housekeeping accommodations

in hotels, apartment houses, roominghouses, tourist or trailer

camps, real property, space or spaces in parking lots or garages

for motor vehicles, or docking or storage space or spaces for

boats in boat docks or marinas, or who has purchased

communication services or electric power or energy, and who

cannot prove that the tax levied by
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CODING: Words strieken are deletions;

this chapter has been paid

11

words underlined are additions.




Florida Senate - 2012 Cs for SB 1514 Florida Senate - 2012 Cs for SB 1514

577-02855-12 20121514cl 577-02855-12 20121514cl
117| to the vendor or lessor on any such transactions. The term 146| Jjurisdiction of the United States, including this state, to a
118| >deater” does not include any person who leases, lets, rents, or 147 person in this state, including the person who ordered the
119 grants a license to use, occupy, or enter upon any living 148| property.
120 quarters, sleeping quarters, or housekeeping accommodations in 149 (2) Every dealer as defined in s. 212.06(2) (c) who makes a
121 apartment houses, roominghouses, tourist camps, or trailer 150 mail order sale is subject to the power of this state to levy
122 camps, and who exclusively enters into a bona fide written 151 and collect the tax imposed by this chapter when:
123 agreement for continuous residence for longer than 6 months in 152 (a) The dealer is a—eerpeoratien doing business under the
124 duration with any person who leases, lets, rents, or is granted 153 laws of this state or is a—pexsen domiciled in, a resident of,
125| a license to use such property. 154| or a citizen of, this state;
126 (§) 4> “beater”—at means—anyperson—whe Sells, provides, 155 (b) The dealer maintains retail establishments or offices
127| or performs a service taxable under this chapter. The term 156 in this state, whether the mail order sales thus subject to
128| includes “peater’—alse—means any person who purchases, uses, or 157| taxation by this state result from or are related in any other
129 consumes a service taxable under this chapter who cannot prove 158| way to the activities of such establishments or offices;
130| that the tax levied by this chapter has been paid to the seller 159 (c) The dealer has agents or representatives in this state
131 of the taxable service. 160| who solicit business or transact business on behalf of the
132 (k) 43> “Peater”—at means—anyperson—whe Solicits, offers, 161 dealer, whether the mail order sales thus subject to taxation by
133| provides, enters into, issues, or delivers any service warranty 162| this state result from or are related in any other way to such
134 taxable under this chapter, or who receives, on behalf of such a 163 solicitation or transaction of business, except that a printer
135| person, any consideration from a service warranty holder. 164| who mails or delivers for an out-of-state print purchaser
136 Section 2. Section 212.0596, Florida Statutes, is amended 165 material the printer printed for it is shadd not ke deemed to be
137| to read: 166| the print purchaser’s agent or representative for purposes of
138 212.0596 Taxation of mail order sales.— 167| this paragraph;
139 (1) For purposes of this chapter, a “mail order sale” is a 168 +e—Fheproperty was—delivered—in—this stateinfulfiltlment
140| sale of tangible personal property, ordered by mail, Internet, 169 £ a——sat rEraet—that—wa rtered—inte—in—thisstate;—in
141| or other means of communication, from a dealer who receives the 170 = rdan with—appliicabl aflict of laws rules;—when a persen
142| order in another state of the United States, or in a 171 in—thisstate—=a pted—an—-offer by orderingthe propertys
143 commonwealth, territory, or other area under the jurisdiction of 172 ter—Thre—deaster;—by purposefult r—systematicalt
144| the United States, and transports the property or causes the 173 proiting—the market provided by thi tatebyanymedia
145| property to be transported, whether or not by mail, from any 174 assisted—mwedia—faciiitated;—or media—solicited mearss
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7 7 7
licited distributs £ PR ad
vRSsotretrted—daistributionof—ecatalogsy mputer—asst €
' P o as +h 1 £ ' i
HFoppings teviston;—¥ratioy ¥ her—ed Forre—metiay ¥
3 A £ + £ a4 £
magazii r—hRewspaper aavertisemen o hrer—meatary reates
th +hi P
rexus—with—tht ates
(£Yy TR N s + +
{E—TFhrough siis=es r—¥reeirproerty +Heh—another
3 ad £ £ +h Unitead ot thot diat +
Foerisaretron—of—thn Artea—Statesy—that—Jurisarctiron—us +
£ g i+ diet +h + 1 +
a¥xrRg—power ana—tTEs—Furisadiretion r—the—retairter Th—Suppor
£ +h PN + 3
Fri =35 ARFTHGPOWEES

(d) 4> The dealer consents, expressly or by implication, to

the imposition of the tax imposed by this chapter;
5 .

£ 4 3 £ =
Tt VI —P¥ S—aRae¥ S~

(e)+4&)> The dealer’s mail order sales are subject to the
power of this state to tax sales or to require the dealer to
collect use taxes under a statute or statutes of the United
States;

(f)43> The dealer owns real property or tangible personal
property that is physically in this state, except that a dealer
whose only property (including property owned by an affiliate)
in this state is located at the premises of a printer with which
the vendor has contracted for printing, and is either a final
printed product, e¥ property which becomes a part of the final
printed product, or property from which the printed product is
produced, is not deemed to own such property for purposes of
this paragraph;

(g) s> The person, other than a person acting in the

capacity of a common carrier, TFhe—deater;—white not—having nexy

e s £ the , ed 4 .
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VAR (1) + that N £
\p r—paragraph—(I)+—3+5—= rporation—that is—a member—of—an
££41 tad £ I defs a3 1504(a) £
affriiatea—¢group—of rporatironsy——as—aefinea—3IH 15604 £
£ Int 1R cod N N 3 1udabl a
hre—Irternat—+ Frir Ste—whr members—are—Fnctudabte—under
1504-(b) £ +the Tnt 1R Cod d ik o
+504-(} f—the—TInternal—+ it de—ane—wh members—ar
1 ] to£11 lidated—+ + £ £fad 1 +
Hegible—to—fite—= Asotidated—tax—return—forfederat rporat
: + g + s ] 3
THEOH SR —PUFp SHe—afhy—parehr F—SHbsTaFrary rporatron—ih

theaffiliated greup has substantial nexus with this state and:

1. Sells a similar line of products as the dealer and does

so under the same or a similar business name;

2. Maintains an office, distribution facility, warehouse or

storage place, or similar place of business in this state to

facilitate the delivery of property or services sold by the

dealer to the dealer’s customers;

3. Uses trademarks, service marks, or trade names in this

state that are the same or substantially similar to those used

by the dealer;

4. Delivers, installs, assembles, or performs maintenance

services for the dealer’s customers in this state;

5. Facilitates the dealer’s delivery of property to

customers in this state by allowing the dealer’s customers to

pick up property sold by the person at an office, distribution

facility, warehouse, storage place, or similar place of business

maintained by the person in this state; or

6. Conducts any other activities in this state that are

significantly associated with the dealer’s ability to establish

and maintain a market in this state for the dealer’s sales en

£ +h B = bed
1+ T

r r—ROT £ ba €k ribed—in—paragraphs
paragraph—+); or
(h)43)> The dealer or the dealer’s activities have

(o)} — (=)
=37

=3 ¥
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sufficient connection with or relationship to this state or its
residents of some type other than those described in paragraphs
(a) - (g) Hs)—+4k)> to create nexus empowering this state to tax its
mail order sales or to require the dealer to collect sales tax

or accrue use tax.

Notwithstanding other provisions of law, a dealer is not

required to collect and remit sales or use tax under this

subsection unless the dealer has a physical presence in this

state or the activities conducted in this state on the dealer’s

behalf are significantly associated with the dealer’s ability to

establish and maintain a market for sales in this state.

(3) (a) Notwithstanding other provisions of law or this

section, on or after October 1, 2012, there is established a

rebuttable presumption that every dealer as defined in s.

212.06(2) who makes a mail order sale is also subject to the

power of this state to levy and collect the tax imposed by this

chapter if the dealer enters into an agreement with one or more

residents of this state under which the resident, for a

commission or other consideration, directly or indirectly refers

CS for SB 1514

20121514cl

potential customers, whether by a link on an Internet website,

an in-person oral presentation, telemarketing, or otherwise, to

the dealer, if the cumulative gross receipts from sales by the

dealer to customers in this state who are referred to the dealer

by all residents with this type of an agreement with the dealer

is in excess of $10,000 during the 12-month period immediately

before the rebuttable presumption arose.

(b) The presumption in paragraph (a) may be rebutted by the

submission of evidence proving the residents with whom the
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dealer has an agreement did not engage in any activity within

this state that was significantly associated with the dealer’s

ability to establish or maintain the dealer’s market in this

state during the 12 months immediately before the rebuttable

presumption arose. The evidence may consist of sworn affidavits,

obtained and given in good faith, from each resident with whom

the dealer has an agreement attesting that he or she did not

engage in any solicitation in this state on the dealer’s behalf

during the previous year.

(4)+43) Every dealer engaged in the business of making mail
order sales is subject to the requirements of this chapter for
cooperation of dealers in collection of taxes and in
administration of this chapter, except that no fee shall be
imposed upon such dealer for carrying out any required activity.

(5)+44) The department shall, with the consent of another
jurisdiction of the United States whose cooperation is needed,
enforce this chapter in that jurisdiction, either directly or,
at the option of that jurisdiction, through its officers or
employees.

(6) 45> The tax required under this section to be collected
and any amount unreturned to a purchaser that is not tax but was
collected from the purchaser under the representation that it
was tax constitute funds of the State of Florida from the moment
of collection.

(7)+46)> Notwithstanding other provisions of law, a dealer
who makes a mail order sale in this state is exempt from
collecting and remitting any local option surtax on the sale,
unless the dealer is located in a county that imposes a surtax

within the meaning of s. 212.054(3) (a), the order is placed
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291| through the dealer’s location in such county, and the property
292 purchased is delivered into such county or into another county
293| 1in this state that levies the surtax, in which case the
294 provisions of s. 212.054(3) (a) are applicable.

295 (8)+# The department may establish by rule procedures for
296 collecting the use tax from unregistered persons who but for
297 their mail order purchases would not be required to remit sales
298 or use tax directly to the department. The procedures may

299| provide for waiver of registration and registration fees,

300| provisions for irregular remittance of tax, elimination of the
301 collection allowance, and nonapplication of local option

302 surtaxes.

303 Section 3. Subsection (11) of section 212.0506, Florida
304 Statutes, 1s amended to read:

305 212.0506 Taxation of service warranties.—

306 (11) Any duties imposed by this chapter upon dealers of
307| tangible personal property with respect to collecting and

308| remitting taxes; making returns; keeping books, records, and
309 accounts; and complying with the rules and regulations of the
310 department apply to all dealers as defined in s. 212.06(2) (k)
311 232662,

312 Section 4. This act shall take effect July 1, 2012.
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Summary:

CS/CS/SB 1514 amends Florida law to require out-of-state retailers that conduct business over
the Internet to collect and remit Florida sales tax on sales made to Florida customers.

The CS revises the definition of “dealer.” Specifically, the CS creates two new situations under
which an out-of-state retailer may be required to collect and remit Florida sales tax:

1. When a person with substantial nexus to Florida does one of a number of acts, including
selling a similar line of products as a dealer or operates under the same name and uses similar
trademarks as a dealer, then the dealer must collect and remit Florida sales and use tax.

2. If the dealer enters into an agreement with one or more Floridians, under which the person
directly or indirectly refers potential customers to the dealer for a commission or other
consideration, and the cumulative gross receipts for referrals are in excess of $10,000 during
the previous 12 months, then a rebuttable presumption arises that the dealer must collect and
remit Florida sales and use tax.
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However, the CS bases the requirement to collect sales and use tax on the fact that the activities
conducted in Florida on behalf of the dealer are significantly associated with the dealer’s ability
to establish and maintain a market in Florida.

This CS also provides a way for the Legislature to return any taxes collected as a result of
changes to s. 212.0596, F.S., to Florida taxpayers by establishing sales tax holidays or other tax
relief measures.

This CS amends ss. 212.06 and 212.0596, F.S.

This CS creates general law not contained in a designated section of the Florida Statutes.
Il. Present Situation:

Because Florida has no personal state income tax, the state primarily depends on consumption-
based taxes for its general revenue. Sales tax collections make up over 70 percent of general
revenue.! Forty-five states and the District of Columbia impose sales and use taxes.? States that
do not have a personal income tax — Alaska, Florida, Nevada, New Hampshire, South Dakota,
Tennessee, Texas, Washington, and Wyoming — rely most heavily on sales tax collections.?

Florida Sales and Use Tax

Chapter 212, F.S., contains the state’s statutory provisions authorizing the levying and collection
of Florida’s sales and use tax, as well as the exemptions and credits applicable to certain items or
uses under specified circumstances. A 6 percent sales and use tax is levied on most tangible
personal property, admissions, storage, transient rentals, commercial rentals, motor vehicles, and
a limited number of services.* The statutes currently provide more than 200 different
exemptions.”

A sales tax of 6 percent is levied on the sales prices of tangible personal property sold at retail in
Florida.® Sales tax is added to the price of the taxable goods or service and collected from the
purchaser at the time of sale.

! See Florida Revenue Estimating Conference, 2012 Florida Tax Handbook. Revenues from the sales and use tax for FY
2011-12 totaled over $17 billion.

? Alaska, Delaware, Montana, New Hampshire, and Oregon do not impose a state sales and use tax, although Alaska permits
local governments to impose sales and use taxes.

® New Hampshire and Tennessee both have income taxes, but the taxes are not imposed on wages or other income other than
dividends and interest.

* Of the limited services that are taxable, some, such as cable, are taxed at a higher rate.

> For a list of exemptions and history, see REC, 2012 Florida Tax Handbook. Exemptions are estimated to total about $10
billion.

® Section 212.05(1)(a)1.a., F.S.
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A use tax of 6 percent is levied on the cost price of tangible personal property when it is used,
consumed, distributed, or stored, rather than sold, in Florida.” This tax is levied when sales tax
was not paid at the time of purchase. For example, use tax is owed when a person buys:®

A taxable item in Florida and does not pay sales tax;
An item tax-exempt intending to resell it, and then the item is used in a business or for
personal use; or

e A taxable item outside Florida and brings or has it delivered into the state within 6 months of
the purchase date, and sales tax was not paid on the item.

If the item brought into Florida is subject to tax, a credit is allowed for taxes paid to another
state, a U.S. territory, or Washington, D.C. Credit is not given for taxes paid to another country.

The Florida Department of Revenue (DOR) is responsible for administering, collecting, and
enforcing all sales taxes. Collections of discretionary sales surtaxes received by DOR are
returned monthly to the county imposing the tax. Further, there are several state-shared revenue
programs that allocate some portion of the state sales and use tax to local governments. A few
revenue sharing programs require as a prerequisite that the county or municipality meet
eligibility criteria. While general law restricts the use of some shared revenues, proceeds derived
from other shared revenues may be used for the general revenue needs of local governments.®

Local Discretionary Sales Surtax

A “surtax” is an extra tax or charge.10 Sections 212.054 and 212.055, F.S., authorize Florida
counties to charge a discretionary sales surtax on all transactions subject to the state sales and use
tax. Only those surtaxes specifically designated may be levied.

Section 212.055, F.S., authorizes counties to impose eight local discretionary sales surtaxes on
all transactions occurring in the county subject to the state tax imposed on sales, use, services,
rental, admissions, and other transactions and on communications services, defined in ch. 202,
F.S. Table 1 identifies the eight taxes, the rate limits, and the number of counties authorized to
impose and the number imposing the tax.**

7 Section 212.05(1)(b), F.S.

® DOR, Florida’s Sales and Use Tax, GT-800013, last revised 7/2009, available at
http://dor.myflorida.com/dor/forms/2009/gt800013.pdf (last visited 1/20/2012).

° For more information see REC, 2012 Florida Tax Handbook.

19 Black’s Law Dictionary (9th ed., 2009), tax.

! The tax rates, duration of the surtax, method of imposition, and proceed uses are individually specified in s. 212.055, F.S.
General limitations, administration, and collection procedures are set forth in s. 212.054, F.S.
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Table 1: Local Discretionary Sales Surtaxes

. # Counties .
Tax ﬁ:\fco(;:;d Authorized #Lec\:/?/Lilr?;?l'sax

to Levy Tax

Charter County
Transportation up to 1% 31 2
System Surtax
Local Government
Infrastructure 0.5% or 1% 67 18
Surtax
Small County 0.5% or 1% 31 28
Surtax
Indigent Care & up to 0.25%,
Trauma Center or 65 1
Surtax up to 0.5%
Counjty Public 0.5% 1 (Miami- 1
Hospital Surtax Dade County)
gﬂ;g} gﬁg:ﬁl up to 0.5% 67 15
Voter-Approved
Indigent 0.5% or 1% 60 3
Care Surtax
Emergency Fire
Rescue Services
and Facilities up to 1% 65 0
Surtax

Source: REC, 2012 Tax Handbook

The maximum discretionary sales surtax that any county can levy depends upon the county’s
eligibility for the taxes listed in s. 212.055, F.S.; currently, the maximum ranges between 2
percent and 3.5 percent for Florida’s 67 counties. In general, the levy of a particular tax is subject
to county voter approval.

The discretionary sales surtax is based on the rate in the county where the taxable goods or
services are sold, or delivered into, and is levied in addition to the state taxes. The sales amount
is not subject to the tax if the property or service is delivered within a county that does not
impose a surtax. The surtax does not apply to a sales amount above $5,000 on any item of
tangible personal property. This $5,000 cap does not apply to the sale of any service, rentals of
real property, or transient rentals.

Internet Sales and Out of State Vendors™

Under Florida law, each sale is subject to sales tax unless such transaction is specifically exempt.
Sales made over the Internet are not exempt from the provisions of ch. 212, F.S. Use taxes are
difficult for states to enforce because they must rely on out-of-state vendors to collect the tax
money or purchasers must remit the tax themselves.™® Out-of-state vendors, not wanting to be tax
collectors for states and local governments, argue that states have no jurisdiction over them. A

'2 For an in depth analysis, see Senate Budget Subcommittee on Finance and Tax, Interim Report 2012-107: Application of
Florida’s Sales Tax to Sales by Out-of-State Retailers (August 2011), available at
http://www.flsenate.gov/PublishedContent/Session/2012/InterimReports/BFT1072012-107ft.pdf (last visited 1/20/2012).

3 See DOR, Florida Consumer Information website on remitting use tax for Internet sales, available at
http://dor.myflorida.com/dor/taxes/consumer.html (last visited 1/20/2012).
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state’s ability to compel an out-of-state seller to collect and remit sales tax is limited by the
Commerce Clause and the Due Process Clause of the U.S. Constitution.** The U.S. Supreme
Court has held that the state’s disparate state and local sales tax systems make collecting taxes an
undue burden on out-of-state retailers.™

In order for sales occurring over the Internet to be subject to the sales tax, there must be
sufficient nexus between the seller and the state. Nexus has been found to exist when a seller:

e Has agents in this state who solicit or transact business on behalf of the seller and as a result
receive orders for merchandise to be delivered to the purchaser in this state;

Has a physical location in this state;

Delivers merchandise into this state in vehicles which are leased or owned by the seller;
Owns land or buildings located in this state;

Stores merchandise in this state for sale or use; or

Rents or leases merchandise that is located in Florida in the possession of a lessee.™®

Section 212.0596, F.S., generally imposes tax on a “mail order sale,” which is defined to mean
“a sale of tangible personal property, ordered by mail or other means of communication, from a
dealer who receives the order in another state of the United States, or in a commonwealth,
territory, or other area under the jurisdiction of the United States, and transports the property or
causes the property to be transported, whether or not by mail, from any jurisdiction of the United
States, inclgjding this state, to a person in this state, including the person who ordered the
property.”

Section 212.0596(2), F.S., requires dealers doing mail order business in Florida to collect and
remit Florida sales tax if the dealer has nexus with Florida, and provides what activities
constitute nexus for purposes of mail order sales. These include when:

e The dealer has agents in Florida who solicit or transact business on behalf of the dealer,
whether the resulting mail orders result from or are related to the agent’s solicitation or
transaction of business;

e The property was delivered in Florida in fulfillment of a sales contract entered into in
Florida;

e The dealer creates nexus with Florida by purposefully or systematically exploiting Florida’s
market by any media assisted, media facilitated, or media solicited means;

e Another U.S. jurisdiction uses its taxing power over the retailer in support of Florida’s taxing
power;

e The dealer is subject to service of process; or

 Due Process requires some minimal contact with the taxing state for a taxing statute to be upheld. Upholding a statute
against a Commerce Clause challenge is dependent upon satisfaction of a 4-part test: (1) the tax is applied to an activity with
a substantial nexus with the taxing state; (2) the tax is fairly apportioned; (3) the tax does not discriminate against interstate
commerce; and (4) the tax is fairly related to a service provided by the taxing state. See Complete Auto Transit, Inc. v. Brady,
430 U.S. 274 (1977), rehearing denied, 430 U.S. 976 (1977).

1> See Closing the Online Tax Loophole, Blackston, Michelle, NCSL’s State Legislatures, April 2008.

'® Depending on the jurisdiction, courts have found that these situations satisfy nexus while others have found that they were
insufficient alone.

17 Section 212.0596(1), F.S.
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e The dealer without nexus with Florida is a corporation that is a member of an affiliated group
of corporations under s. 1504 of the Internal Revenue Code and whose members are eligible
to file a consolidated federal corporate income tax return.

If the person selling the property into this state does not have sufficient nexus or is not registered
with DOR as a dealer to collect sales tax, and the goods are delivered in Florida, then use tax
applies and is due from the purchaser.

According to the U.S. Census Bureau about 70 percent of U.S. households have Internet
access.'® The U.S. Census Bureau estimated that national e-commerce sales over the last 4
quarters total over $227 billion dollars. However, e-commerce sales make up only about 4.5
percent of total retail sales in the U.S.*°

The issue of sales and use taxes on e-commerce is important to the states for three main reasons:

e The continued growth in e-commerce points to an increasing number of transactions on
which sales and use taxes will not be collected, resulting in sales tax revenue losses for state
and local governments;

¢ Since out-of-state sellers do not have to collect sales and use taxes, except in states where
they have “nexus,” they enjoy a competitive advantage over “brick and mortar” businesses;
and

e Because of allowances for on-line retailers, consumers who can afford access to the Internet
escape paying sales and use taxes while forcing those without access to shoulder a heavier
burden of the sales tax.?

While studies estimate differing amounts of lost sales tax revenue, the most recent, a September
2011 report by Arudin, Laffer, and Moore Econometrics, estimated tax revenue losses of $374
million in 2010 and between $449.6 million and $454.0 million in 2012.** With 67 different state
and local taxing jurisdictions in Florida, an out-of-state retailer may find it difficult to collect and
remit sales taxes. There are about 7,500 different taxing jurisdictions at the state and local levels
in the U.S.

Internet Tax Freedom Act

In response to the significant growth in the Internet, Congress enacted the Internet Tax Freedom
Act in October, 1998. This legislation called for a 3-year moratorium, from October 1, 1998, to
October 21, 2001, on state and local taxes on Internet access and multiple or discriminatory taxes
on electronic commerce. This moratorium has been extended several times and currently expires
November 1, 2014.%

18 2009 data available at http://www.census.gov/population/wwwi/socdemo/computer.html (last visited 1/30/2012).

19 Quarterly Retail E-Commerce Sales, 3" Quarter 2011, available at
http://www.census.gov/retail/mrts/www/data/pdf/ec_current.pdf (last visited 1/30/2021).

Graham Williams, “Streamlined Sales Tax for the New Economy,” National Conference of State Legislatures, Nov./Dec.
2000, Vol. 8, No. 44.

2! Report on file with the Senate Commerce and Tourism Committee.

22 Created by Pub. L. No. 105-277; Extended to November 2003 by Pub. L. No. 107-75; Extended to November 2007 by Pub.
L. No. 108-435; Extended to November 2014 by Pub. L. No. 110-108.
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Streamlined Sales Tax Project

Because of the rise of e-commerce, in 2009 a group was formed to develop a simplified sales tax
collection system that could be used by traditional brick-and-mortar businesses and businesses
involved in e-commerce. The result of the Streamlined Sales Tax Project is the Streamlined Sales
and Use Tax Agreement (SSUTA). It proposes an effort to “modernize” states’ sales and use tax
structures to create a uniform, simplified taxing system that would apply to all businesses
collecting sales and use taxes. Participation in collecting sales tax under the agreement is
voluntary for sellers who do not have a physical presence or “nexus” within a state. However, an
end goal of the effort is for Congress to require collection from all sellers for all types of
commerce.?®

Currently, 21 states are full members of SSUTA because they have state laws which are in
compliance with the agreement.?* Also, currently, over 1,000 businesses have voluntarily agreed
to collect taxes on out-of-state sales.

Federal Involvement in the Issue

Since the power to regulate interstate commerce resides at the federal level, federal legislation
appears to be the only comprehensive solution for states to have the authority to require out-of-
state retailers to collect sales tax. Multiple bills have been filed in Congress over the years to try
to address the issue, but none have been voted on by either the House or Senate.?

Actions of Other States

Other states have attempted to address the issue of taxing sales by out-of-state retailers. Twelve
states have enacted laws which take different approaches to a solution.?® Generally it appears that
there are four approaches:

1. Establish nexus through affiliates of an out-of-state retailer. When a state resident is an
“affiliate” of an out-of-state retailer and the total sales by the out-of-state retailer that result
from all referrals from affiliates in the state exceed a certain total (generally $10,000), then
the retailer must collect and remit state sales tax. Total sales by the out-of-state retailer as a
result of referrals must exceed the threshold before tax is required to be collected by the out-
of-state retailer.

2. Establish nexus through commission arrangements by Internet retailers with other websites
owned by state residents for referring sales (also known as “click-through”). Similar to the

%% Florida legislative action in response to this project includes s. 213.27, F.S., which grants DOR authority to enter into
contracts with public or private vendors to develop and implement a voluntary system for sales and use tax collection and
administration (ch. 2000-355, L.O.F.), and ch. 2001-225, L.O.F., which among other things, created the Simplified Sales and
Use Tax Act, authorizing Florida to participate in the next phase of discussions with other states for the purposes of
developing the project.

% Three additional states are associate members, which are states that are in compliance with SSUTA, but their laws have not
yet taken effect. See the SSUTA website for more information: http://www.streamlinedsalestax.org/.

*® The most recent filed legislation is titled the “Main Street Fairness Act,” and authorizes states that are members of the
SSUTA to require out-of-state retailers to collect and remit state sales and use tax. See H.R. 2701 and S. 1452 (112"
Congress).

% New York (2008), North Carolina (2009), Rhode Island (2009), Colorado (2010), Oklahoma (2010), Arkansas (2011),
California (2011), Connecticut (2011), lllinois (2011), South Dakota (2011), and Vermont (2011) enacted legislation aimed
at taxing the out of state sales; Texas (2011) passed similar legislation but it was vetoed by the Governor. South Carolina
(2011) enacted legislation taking the opposite approach. See Interim Report 2012-107.
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affiliate relationship with out-of-state retailers, this approach also requires sales of a certain
amount before liability for collection of state sales tax arises.

3. Require the retailer to notify the customer that sales and use tax may be due in the customer’s
state. This approach does not require collection of sales tax by the retailer. Instead the retailer
is required to provide notice to the consumer, and in one state is also required to remit
information to the state department of revenue related to sales to that state’s residents.

4. Exempt certain retailers from collecting and remitting sales tax if the seller agrees to make a
substantial investment in the state in the form of a distribution center and create a certain
number of jobs. For example, South Carolina’s statute requires a $125 million investment
and 2,000 new jobs in exchange for exemption from sales tax collections until 2016.
However, Internet retailers must notify a purchaser in a confirmation email that the purchaser
may owe South Carolina use tax on the total sales price.

Some states have enacted one of the approaches listed above or a hybrid. A fifth approach may
be establishing nexus through existing state laws related to mail order sales. Pennsylvania is
attempting to require out-of-state retailers to collect sales tax under the state’s existing law.?’

States that have enacted these laws or taken these approaches have been challenged by out-of-
state retailers for violation of the U.S. Constitution. While some retailers have been awarded an
injunction from enforcement of the state’s statutes, there have been no final decisions affording a
resolution of the issues.

Effect of Proposed Changes:

CS/SB 1514 amends Florida law to require out-of-state vendors that conduct business over the
Internet to collect and remit Florida sales tax on sales made to Florida customers.

Section 1 amends s. 212.06, F.S., relating to the definition of “dealer.” The CS exempts common
carriers from the definition of dealer. This section also makes stylistic changes.

Section 2 amends s. 212.0596, F.S., to provide that a “mail order sale” includes the sale of
tangible personal property over the Internet.

The CS revises provisions related to when dealers who make mail order sales are required to
collect and remit Florida sales and use tax. The CS provides that a representative of a dealer, in
addition to an agent, soliciting or transacting business in the state may cause the dealer to have
nexus for mail order sales. Under current law, a dealer who is a corporation doing business in
Florida or a person domiciled in Florida is required to collect and remit sales and use tax; the CS
amends this provision to remove the limitation to corporations.

Additionally, the CS creates two new situations:

Affiliates — When a person with substantial nexus to Florida sells a similar line of products as a
dealer; does business under the same name and uses similar trademarks; maintains an office,

%7 See Pennsylvania Department of Revenue, Nexus Resources for Retailers, available at
http://www.revenue.state.pa.us/portal/server.pt/community/nexus_resources/20610 (last visited 1/20/2012).
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warehouse, or similar place of business to facilitate the delivery of property sold by the dealer;
facilitates delivery or pick-up of the property in Florida; assembles, installs, or performs
maintenance services for the dealer in Florida; or conducts other activities in Florida that are
“significantly associated with the dealer’s ability to establish and maintain a market in Florida,”
then the dealer must collect and remit Florida sales and use tax.

The CS provides that a dealer is required to collect and remit sales and use tax if the dealer:

e Has a physical presence in the state, or
e The activities conducted in Florida on behalf of the dealer are significantly associated with
the dealer’s ability to establish and maintain a market in Florida.

Commission Arrangements — If the dealer enters into an agreement with one or more Floridians,
under which the person directly or indirectly refers potential customers to the dealer for a
commission or other consideration, and the cumulative gross receipts for referrals are in excess
of $10,000 during the previous 12 months, then a rebuttable presumption arises that the dealer
must collect and remit Florida sales and use tax. Such referrals may be made by a link on a
website, an in-person presentation, telemarketing, or otherwise. This presumption is effective on
October 1, 2012.

The dealer may rebut the presumption by submitting evidence that the Floridians with which the
dealer has agreements did not engage in activity that was significantly associated with the
dealer’s ability to establish and maintain a market in Florida for the previous 12 months. Such
evidence may include sworn affidavits from the Floridians attesting that they did not engage in
any solicitation in Florida on the dealer’s behalf in the previous year.

Section 3 provides a mechanism for the Legislature to return any taxes collected as a result of
this CS to Florida taxpayers.

DOR, in consultation with the Revenue Estimating Conference, must develop a tracking system
to determine the amount of sales tax remitted by out-of-state dealers who would not be required
to collect and remit sales taxes in the absence of this CS. The Revenue Estimating Conference
must use the information provided by DOR to determine the amount of sales taxes remitted in
the previous calendar year and estimate the amount of sales taxes collected that will be expected
in the following fiscal year. The CS directs the Legislature to use the information provided by
DOR and the Revenue Estimating Conference to develop legislation designed to return the
amount of sales tax collected to the taxpayers of Florida. To accomplish this, the Legislature may
establish one or more tax holidays designed to reduce the tax collections by an amount at least
equal to the amount determined by the Revenue Estimating Conference. If the amounts are
determined to be recurring, the Legislature may lower the tax rate and implement other
appropriate tax relief.

Section 4 provides an effective date of July 1, 2012.
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V. Constitutional Issues:

A.

Municipality/County Mandates Restrictions:

This CS does not require cities and counties to expend funds or limit their authority to
raise revenue or receive state-shared revenues as specified by s.18, Art VI, of the Florida
Constitution.

Public Records/Open Meetings Issues:
None.

Trust Funds Restrictions:

None.

Other Constitutional Issues:

Many of the states who have enacted similar laws have become involved in lawsuits
challenging the constitutionality of their laws. It is likely that if this CS were to become
law, Florida may be subject to such lawsuits. As discussed above in the Present Situation,
a state’s ability to compel an out-of-state seller to collect and remit sales tax is primarily
limited by the Commerce Clause of the U.S. Constitution.?

Upholding a statute against a Commerce Clause challenge is dependent upon satisfaction
of a 4-part test: (1) the tax is applied to an activity with a substantial nexus with the
taxing state; (2) the tax is fairly apportioned; (3) the tax does not discriminate against
interstate commerce; and (4) the tax is fairly related to a service provided by the taxing
state. See Complete Auto Transit, Inc. v. Brady, 430 U.S. 274 (1977).

The nexus requirement outlined in Complete Auto has generally been interpreted to
require that in order to require an out-of-state retailer to collect sales and use tax, the
retailer must have a “physical presence” in the state.?

In Scripto, Inc. v. Carson, the U.S. Supreme Court held that an out-of-state retailer with
agents in Florida was a dealer required to collect and remit Florida sales tax.*® The agents
of the out-of-state retailer represented the retailer pursuant to a contract that authorized
the Florida merchants to solicit orders and otherwise obtain business for the retailer in
Florida in return for compensation to be paid in the form of a commission.

The U.S. Supreme Court held in Tyler Pipe Industries, Inc., v. Washington State Dept. of
Revenue, that “the crucial factor governing nexus is whether the activities performed in
this state on behalf of the taxpayer are significantly associated with the taxpayer’s ability
to establish and maintain a market in this state for the sales.”* The Court found that this

% 5ee AMJUR STATELOCL s. 175; 71 A.L.R.5th 671.
2% See Quill Corporation v. North Dakota, 504 U.S. 298 (1992).

%0 Scripto, Inc., v. Carson, 362 U.S. 207, 211 (1960).

%1 Tyler Pipe Industries, Inc., v. Washington State Dept. of Revenue, 483 U.S. 232, 250 — 251 (1987).
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VI.

standard was satisfied because of the activities of the business’s sales representatives in
the state.

Many of the cases related to this issue were decided before the emergence of the Internet,
and thus it is unclear how the case law should be applied to sales over the Internet. While
some provisions of the CS would likely be held to meet the constitutional requirements of
nexus, others are more questionable. The provisions of the CS seem to take an approach
that follows applying “agency nexus.”

Many of the states that have enacted similar laws have become involved in lawsuits
challenging the constitutionality of their laws. There have been no final decisions
affording a resolution of the issues.

Fiscal Impact Statement:

A.

Tax/Fee Issues:

The Revenue Estimating Conference has not yet determined the impact of this CS.
Private Sector Impact:

None.

Government Sector Impact:

DOR indicated that this CS would have an insignificant fiscal impact on its operations.

Technical Deficiencies:

DOR indicated the following issues:

The changes on lines 217 — 226 delete the provision to levy and collect tax from a dealer
having nexus through an affiliate. The deleted affiliate language is replaced with a provision
granting the state the power to levy and collect tax from a person with substantial nexus who
in addition engages in one of a list of additional activities. Courts have held in the past that
once substantial nexus has been established, states may impose their tax on the dealer’s
activities. Therefore, the additional list of activities added in lines 227-245 may not be
necessary and may actually limit accounts having to register once a dealer has established
substantial nexus.
o Additionally, there does not appear to be any replacement language for a dealer having
nexus through an affiliate.

Line 217 refers to “person,” while other provisions in the section refer to “dealer.” The intent
of using the two terms is not known.

Addition of the word “and” on line 226 and the flush left language on lines 255-260 and the
deletion of lines of 218-226, inhibit DOR’s ability to enforce collection of sales tax from out-
of-state sellers. The language narrows the scope of current statutory provisions.
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VII.

VIII.

The flush left language only requires a dealer to collect and remit tax if it has a “physical
presence” in Florida, or if activities conducted on the dealer’s behalf in Florida are “significantly
associated with the dealer’s ability to establish and maintain a market for sales in this state.”

Related Issues:

None.

Additional Information:

A.

Committee Substitute — Statement of Substantial Changes:
(Summarizing differences between the Committee Substitute and the prior version of the bill.)

CS by Banking and Insurance on February 16, 2012:
The committee substitute does the following:

e Restores current law for the definition of dealer which includes persons who solicit
business through representatives, by distribution of catalogs or other advertising, or
by other means to receive orders from Floridians for use or consumption of the
property in this state.

e Provides a way for the Legislature to return any taxes collected as a result of this bill
to the Florida taxpayers. It requires DOR and the Revenue Estimating Conference to
create a tracking system and determine the amount of sales taxes remitted due to the
bill. The Legislature must use the information to return the sales taxes to the
taxpayers of Florida, and may provide a sales tax holiday (or holidays) or other tax
relief measure.

e Makes stylistic changes.

CS by Commerce and Tourism on February 2, 2012:
The committee substitute removed the provision from the bill which provided that certain
rulings, agreements, or contracts which state that a person is not a dealer were void unless
approved by a majority vote of the Senate and the House of Representatives.

Amendments:

None.

This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate.
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Florida Senate - 2012 SB 1290
By Senator Negron
28-01087-12 20121290
A bill to be entitled
An act relating to criminal penalties for violations
of securities laws; amending s. 921.0022, F.S.;
increasing the offense severity ranking for failing to
register securities with the Office of Financial
Regulation; specifying the offense severity ranking
for the failure of a dealer, associated person, or
issuer of securities to register with the Office of
Financial Regulation; providing an effective date.
Be It Enacted by the Legislature of the State of Florida:
Section 1. Paragraphs (b) and (d) of subsection (3) of
section 921.0022, Florida Statutes, are amended to read:
921.0022 Criminal Punishment Code; offense severity ranking
chart.—
(3) OFFENSE SEVERITY RANKING CHART
(b) LEVEL 2
Florida Felony
Statute Degree Description
379.2431 3rd Possession of 11 or fewer marine turtle
(1) (e)3. eggs in violation of the Marine Turtle
Protection Act.
379.2431 3rd Possession of more than 11 marine turtle
(1) (e) 4. eggs in violation of the Marine Turtle

Protection Act.
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403.413(5) (c)

517.07(2)

590.28(1)

784.05(3)

787.04 (1)

810.061(2)

806.13(1) (b) 3.

3rd

3rd

3rd

3rd

3rd

3rd

3rd

SB 1290

20121290
Dumps waste litter exceeding 500 lbs. in
weight or 100 cubic feet in volume or
any quantity for commercial purposes, or

hazardous waste.

Failure to furnish a prospectus meeting

requirements. Registration—of Gried

a4 £ tahi £ +

and—furnishing prospectus required:

Intentional burning of lands.

Storing or leaving a loaded firearm
within reach of minor who uses it to

inflict injury or death.

In violation of court order, take,

entice, etc., minor beyond state limits.

Criminal mischief; damage $1,000 or more
to public communication or any other

public service.

Impairing or impeding telephone or power
to a dwelling; facilitating or
furthering burglary.

Trespassing on posted commercial

horticulture property.
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812.014(2) (c)1.

812.014(2) (d)

812.015(7)

817.234(1) (a)2.

817.481(3) (a)

817.52(3)

817.54

817.60(5)

817.61

3rd

3rd

3rd

SB 1290

20121290
Grand theft, 3rd degree; $300 or more
but less than $5,000.

Grand theft, 3rd degree; $100 or more
but less than $300, taken from
unenclosed curtilage of dwelling.
Possession, use, or attempted use of an
antishoplifting or inventory control

device countermeasure.

False statement in support of insurance

claim.

Obtain credit or purchase with false,
expired, counterfeit, etc., credit card,
value over $300.

Failure to redeliver hired vehicle.

With intent to defraud, obtain mortgage

note, etc., by false representation.

Dealing in credit cards of another.

Forgery; purchase goods, services with

false card.

Fraudulent use of credit cards over $100

Page 3 of 10

CODING: Words strieken are deletions; words underlined are additions.

39

40

41

42

43

44

45

46

47

48

Florida Senate - 2012

28-01087-12

826.

831.

831.

832.
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.02

.07

08

.09

.11

05(3) (a)

3rd

3rd

3rd

3rd

3rd

3rd

3rd

3rd

SB 1290

20121290

or more within 6 months.

Knowingly marries or has sexual

intercourse with person to whom related.
Forgery.

Uttering forged instrument; utters or
publishes alteration with intent to

defraud.

Forging bank bills, checks, drafts, or

promissory notes.

Possessing 10 or more forged notes,

bills, checks, or drafts.

Uttering forged notes, bills, checks,

drafts, or promissory notes.

Bringing into the state forged bank

bills, checks, drafts, or notes.

Cashing or depositing item with intent

to defraud.

Falsely impersonating an officer.

Purchase of any s. 893.03(1) (c),

Page 4 of 10
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893.147(2)

(d) LEVEL 4
Florida
Statute

316.1935(3) (a)

499.0051 (1)

499.0051(2)

499.0051 (6)

517.07(1)

517.12(1)

Felony

Degree

2nd

3rd

3rd

2nd

3rd

3rd

SB 1290

20121290
(2) (c)1., (2)(c)2., (2)(c)3., (2)(c)5.,
(2) (e)6., (2)(c)7., (2)(c)8., (2)(c)9.,

(3), or (4) drugs other than cannabis.

Manufacture or delivery of drug

paraphernalia.

Description

Driving at high speed or with wanton
disregard for safety while fleeing or
attempting to elude law enforcement
officer who is in a patrol vehicle with

siren and lights activated.

Failure to maintain or deliver pedigree

papers.
Failure to authenticate pedigree papers.
Knowing sale or delivery, or possession
with intent to sell, contraband

prescription drugs.

Failure to register securities.

Failure of dealer, associated person, or
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784.07(2) (b)

784.074 (1) (c)

784.078

784.08(2) (c)

784.081(3)

784.082(3)

784.083(3)

784.085

3rd

3rd

3rd

3rd

3rd

3rd

3rd

3rd

3rd

SB 1290

20121290

issuer of securities to register.

Battery of law enforcement officer,

firefighter, etc.

Battery of sexually violent predators

facility staff.

Battery on detention or commitment

facility staff.
Battery of facility employee by
throwing, tossing, or expelling certain

fluids or materials.

Battery on a person 65 years of age or

older.

Battery on specified official or

employee.

Battery by detained person on visitor or

other detainee.

Battery on code inspector.

Battery of child by throwing, tossing,
projecting, or expelling certain fluids

or materials.
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787.03(1)

787.04(2)

790.115(1)

790.115(2) (b)

790.115(2) (c)

800.04(7) (c)
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3rd
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3rd
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Interference with custody; wrongly takes

minor from appointed guardian.

Take, entice, or remove child beyond
state limits with criminal intent

pending custody proceedings.

Carrying child beyond state lines with
criminal intent to avoid producing child
at custody hearing or delivering to

designated person.

Exhibiting firearm or weapon within
1,000 feet of a school.

Possessing electric weapon or device,
destructive device, or other weapon on
school property.

Possessing firearm on school property.

Lewd or lascivious exhibition; offender

less than 18 years.
Burglary, or attempted burglary, of an

unoccupied structure; unarmed; no

assault or battery.
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810.02 (4) (b)
810.06

810.08(2) (c)

812.014(2) (c) 3.

812.014

(2) (c)4.-10.

812.0195(2)

817.563(1)

817.568(2) (a)

817.625(2) (a)

828.125(1)
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Burglary, or attempted burglary, of an
unoccupied conveyance; unarmed; no

assault or battery.

Burglary; possession of tools.

Trespass on property, armed with firearm

or dangerous weapon.

Grand theft, 3rd degree $10,000 or more
but less than $20,000.

Grand theft, 3rd degree, a will,

firearm, motor vehicle, livestock, etc.

Dealing in stolen property by use of the

Internet; property stolen $300 or more.
Sell or deliver substance other than
controlled substance agreed upon,

excluding s. 893.03(5) drugs.

Fraudulent use of personal

identification information.

Fraudulent use of scanning device or

reencoder.

Kill, maim, or cause great bodily harm
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838.022

839.13(2) (a)

839.13(2) (c)

843.021

843.025

843.15(1) (a)

847.0135(5) (c)

3rd

3rd

3rd

3rd

SB 1290

20121290
or permanent breeding disability to any

registered horse or cattle.

Perjury in official proceedings.

Make contradictory statements in

official proceedings.

Official misconduct.

Falsifying records of an individual in

the care and custody of a state agency.

Falsifying records of the Department of

Children and Family Services.

Possession of a concealed handcuff key

by a person in custody.

Deprive law enforcement, correctional,
or correctional probation officer of

means of protection or communication.
Failure to appear while on bail for
felony (bond estreature or bond

jumping) .

Lewd or lascivious exhibition using

computer; offender less than 18 years.
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874.05(1) 3rd Encouraging or recruiting another to

join a criminal gang.

893.13(2) (a)1. 2nd Purchase of cocaine (or other s.
893.03(1) (a), (b), or (d), (2)(a),
(2) (b), or (2)(c)4. drugs).

914.14(2) 3rd Witnesses accepting bribes.

914.22 (1) 3rd Force, threaten, etc., witness, victim,

or informant.

914.23(2) 3rd Retaliation against a witness, victim,

or informant, no bodily injury.

918.12 3rd Tampering with jurors.

934.215 3rd Use of two-way communications device to

facilitate commission of a crime.

Section 2. This act shall take effect July 1, 2012.
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BILL ANALYSIS AND FISCAL IMPACT STATEMENT
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BILL:

SB 1290

INTRODUCER:  Senator Negron

SUBJECT: Criminal Penalties for Violations of Securities Laws

DATE:

February 13, 2012 REVISED:

ANALYST STAFF DIRECTOR REFERENCE ACTION
Cellon Cannon CJ Favorable
Johnson Burgess Bl Favorable
BC
Summary:

The bill amends the Criminal Punishment Code Offense Severity Ranking Chart, which sets
forth the sentencing points that are scored for the listed felony offenses, as it relates to violations
of the Florida Securities and Investor Protection Act. The bill increases the lowest permissible
sentences for failure to register as a dealer, associated person, or issuer with the Office of
Financial Regulation. It also increases the lowest permissible sentence for selling or offering to
sell an unregistered security.

This bill substantially amends the following section of the Florida Statutes: 921.0022.

Present Situation:

The Office of Financial Regulation (OFR) is responsible for safeguarding the financial interests
of the public by licensing, examining, and regulating depository and nondepository financial

institutions, as well as finance companies, securities, and securities dealers in Florida. The OFR
reports to the Financial Services Commission, which is comprised of the Governor and Cabinet.!

Florida Securities and Investor Protection Act

Chapter 517, F.S., is entitled the “Florida Securities and Investor Protection Act” (act).? The
purpose of the act is to protect the public from fraudulent and deceptive practices in the sale and

! Section 20.121(3), F.S.
% Section 517.011, F.S.
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marketing of securities.® This purpose is achieved principally by requiring the registration of
securities and securities dealers, which provides potential investors with sufficient information to
enable them to protect themselves. * The OFR registers securities and securities dealers.® The
processes for registering are delineated in ss. 517.081, 517.082, 517.12, and 517.1201, F.S.,
which include requirements that OFR be provided an application, certain financial statements,
and other specified information.

Section 517.07(1), F.S., makes it unlawful for any person to sell or offer to sell specified
securities unless the security is registered or exempt. In addition to being registered, s. 517.07(2),
F.S., requires that a securities purchaser be furnished with a prospectus meeting the requirements
of rules adopted by the Financial Services Commission.® Violations of s. 517.07(1) and (2), F.S.,
are currently 3rd degree felonies, ranked in Level 2 of the Offense Severity Ranking Chart.” A
Level 2 offense equates to 10 sentencing points. Section 517.12(1), F.S., prohibits a dealer,
associated person, or issuer® of securities to sell or offer for sale any securities in or from offices
in Florida, or sell securities to persons in this state from offices outside this state, by mail or
otherwise, unless the person has been registered with OFR.

In addition, chapter 517, F.S., prohibits the OFR from registering any person as an associated
person of a dealer unless the dealer with which the applicant seeks registration is registered with
the OFR.? A violation of s. 517.12(1), F.S., is a 3rd degree felony ranked in Level 1 of the
Offense Severity Ranking Chart.'® A Level 1 offense equates to 4 sentencing points.

The Criminal Punishment Code - Offense Severity Ranking Chart

The Criminal Punishment Code applies to sentencing for felony offenses (except capital felonies)
committed on or after October 1, 1998." Criminal offenses are ranked in the Offense Severity
Ranking Chart from Level 1 (least severe) to Level 10 (most severe) and are assigned points
based on the severity of the offense as determined by the Legislature.'? As the offense level
increases, the number of points rises. If an offense is not listed in the ranking chart, it defaults to
a ranking based on the degree of the felony.™

A defendant’s sentence is calculated based on points, which are assigned for factors including:
the offense for which the defendant is being sentenced; victim injury; additional offenses that the
defendant committed at the time of the primary offense; the defendant’s prior record, and other
aggravating factors.* The points are added in order to determine the “lowest permissible
sentence” for the offense. If the total sentence points equals or is less than 44 points, the lowest

® Section 517.021, F.S., defines the term “security.”
# 32 Fla. Jur 2d Investment Securities s. 122

® Sections 517.081 and 517.12, F.S.

® Section 21.121(3), F.S.

” See ss. 517.302 and 921.0022(3)(b), F.S.

8 Section 517.021, F.S., defines the terms “dealer,” “associated person,” and “issuer.”
% Section 517.12(1), F.S.

1% See ss. 517.302 and 921.0022(3)(a), F.S.

11 Section 921.002, F.S.

12 Section 921.0022, F.S.

13 Section 921.0023, F.S.

14 Section 921.0024, F.S.



BILL: SB 1290 Page 3

permissible sentence is a non-state prison sanction (i.e., jail). If the total sentence points exceed
44 points, a prison sentence is the lowest permissible sentence. In each instance, the sentencing
range is the lowest permissible sentence up to the maximum penalty provided in s. 775.082, F.S.,
which is based on the degree of the felony.*

Il. Effect of Proposed Changes:

The bill increases the ranking of securities-related offenses in the Offense Severity Ranking
Chart as follows:

e Aviolation of s. 517.07(1), F.S. (requiring certain securities to be registered prior to sale),
increases from a Level 2 offense (equating to 10 sentencing points) to a Level 4 offense
(equating to 22 sentencing points).

e Aviolation of s. 517.12(1), F.S. (requiring securities dealers, associated persons or issuers of
securities to be registered), increases from a Level 1 offense (equating to 4 sentencing points)
to a Level 4 offense (equating to 22 sentencing points).

As a result, the lowest permissible sentence for violations of ss. 517.07(1) and 517.12(1), F.S.,
will be increased.

The bill will take effect July 1, 2012,
V. Constitutional Issues:

A. Municipality/County Mandates Restrictions:

None.

B. Public Records/Open Meetings Issues:
None.

C. Trust Funds Restrictions:
None.

V. Fiscal Impact Statement:

A. Tax/Fee Issues:
None.

B. Private Sector Impact:
None.

1> The statutory maximum sentence for a first degree felony is thirty years, for a second degree felony it is fifteen years and
for a third degree felony the statutory maximum is five years. Section 775.082, F.S.
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VI.

VII.

VIII.

C. Government Sector Impact:

The increase in severity rankings for specified securities violations may increase the
likelihood that prosecutors will pursue such cases.

The Criminal Justice Impact Conference met January 17, 2012, and determined this bill
will have an insignificant impact on the state prison beds because of the low volume of
individuals reported with this offense.

Technical Deficiencies:
None.

Related Issues:

None.

Additional Information:

A. Committee Substitute — Statement of Substantial Changes:
(Summarizing differences between the Committee Substitute and the prior version of the bill.)
None.

B. Amendments:
None.

This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate.
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Florida Senate - 2012 COMMITTEE AMENDMENT
Bill No. SB 1342
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LEGISLATIVE ACTION
Senate . House
Comm: RCS
02/16/2012

The Committee on Banking and Insurance (Fasano) recommended the

following:
Senate Amendment to Amendment (202046)
Delete line 5

and insert:

d. Begins paying by income deduction, or is receiving

Delete line 18
and insert:

paying by income deduction, or is receiving unemployment
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By Senator Storms

10-00657A-12 20121342
A bill to be entitled

An act relating to child support enforcement; amending
s. 61.13, F.S.; providing that, for IV-D cases, an
affidavit filed with a child support depository
requesting that child support payments be made through
the depository need not allege a default in support
payments; amending s. 61.13016, F.S.; requiring the
Department of Highway Safety and Motor Vehicles to
suspend an obligor’s driver license unless the obligor
begins paying child support by income deduction;
amending s. 322.058, F.S.; requiring the Department of
Highway Safety and Motor Vehicles to reinstate an
obligor’s driving privileges if the obligor is paying
his or her support obligation by income deduction
order; amending s. 409.256, F.S.; adding a caregiver
to the list of persons who may provide a statement
regarding a putative father; amending s. 409.2563,
F.S.; providing for the filing of a written request to
informally discuss a proposed administrative support
order with the Department of Revenue; amending s.
409.25656, F.S.; providing that notice of a levy upon
property may be delivered by regular mail rather than
by registered mail; providing for notices to be sent
to a garnishee by e-mail or facsimile; requiring the
Chief Financial Officer to work cooperatively with the
department to establish an automated method for
periodically disclosing to the department an
electronic file of individuals to whom the state pays

money for goods or services or who lease real property
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to the state; requiring the department to use the
collected data to identify individuals who owe past
due or overdue child support and to garnish payments
owed to such individuals by the state; amending s.
409.25658, F.S.; revising provisions relating to
unclaimed property to be transferred to the Department
of Revenue to pay for past due child support; amending
s. 409.2575, F.S.; providing that the Department of
Revenue rather than the director of the state IV-D
program may cause a lien to be placed on a motor
vehicle and vessel; reenacting s. 409.256(7), F.S.,
relating to administrative procedures to establish
paternity, to incorporate the amendments made to s.
322.058, F.S., in a reference thereto; providing

effective dates.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Paragraph (d) of subsection (1) of section
61.13, Florida Statutes, is amended to read:

61.13 Support of children; parenting and time-sharing;
powers of court.—

(1)

(d)1. A1l child support orders shall provide the full name
and date of birth of each minor child who is the subject of the
child support order.

2. If both parties request and the court finds that it is
in the best interest of the child, support payments need not be

subject to immediate income deduction. Support orders that are
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not subject to immediate income deduction may be directed
through the depository under s. 61.181 or made payable directly
to the obligee. Payments made by immediate income deduction
shall be made to the State Disbursement Unit. The court shall
provide a copy of the order to the depository.

3. For support orders payable directly to the obligee, any
party, or the department in a IV-D case, may subsequently file
an affidavit with the depository alleging a default in payment
of child support and stating that the party wishes to require
that payments be made through the depository. For IV-D cases,

the affidavit need not allege a default in support payments and

default is not required. The party shall provide copies of the

affidavit to the court and to each other party. Fifteen days
after receipt of the affidavit, the depository shall notify all
parties that future payments shall be paid through the

depository, except that payments in Title IV-D cases and income

deduction payments shall be made to the State Disbursement Unit.

Section 2. Subsections (1) and (3) of section 61.13016,
Florida Statutes, are amended to read:

61.13016 Suspension of driver’s licenses and motor vehicle
registrations.—

(1) The driver’s license and motor vehicle registration of
a support obligor who is delinquent in payment or who has failed
to comply with subpoenas or a similar order to appear or show
cause relating to paternity or support proceedings may be
suspended. When an obligor is 15 days delinquent making a
payment in support or failure to comply with a subpoena, order
to appear, order to show cause, or similar order in IV-D cases,

the Title IV-D agency may provide notice to the obligor of the
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delinquency or failure to comply with a subpoena, order to
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appear, order to show cause, or similar order and the intent to
suspend by regular United States mail that is posted to the
obligor’s last address of record with the Department of Highway
Safety and Motor Vehicles. When an obligor is 15 days delinquent
in making a payment in support in non-IV-D cases, and upon the
request of the obligee, the depository or the clerk of the court
must provide notice to the obligor of the delinquency and the
intent to suspend by regular United States mail that is posted
to the obligor’s last address of record with the Department of
Highway Safety and Motor Vehicles. In either case, the notice
must state:

(a) The terms of the order creating the support obligation;

(b) The period of the delinquency and the total amount of
the delinquency as of the date of the notice or describe the
subpoena, order to appear, order to show cause, or other similar

order that whieh has not been complied with;

(c) That notification must widd be given to the Department
of Highway Safety and Motor Vehicles to suspend the obligor’s
driver’s license and motor vehicle registration unless, within
20 days after the date the notice is mailed, the obligor:

l.a. Pays the delinquency in full and any other costs and
fees accrued between the date of the notice and the date the
delinquency is paid;

b. Enters into a written agreement for payment with the
obligee in non-IV-D cases or with the Title IV-D agency in IV-D
cases; or in IV-D cases, complies with a subpoena or order to
appear, order to show cause, or a similar order; e=

c. Files a petition with the circuit court to contest the
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delinquency action; or and

d. Begins paying by income deduction; and

2. Pays any applicable delinquency fees.

If the obligor in non-IV-D cases enters into a written agreement
for payment before the expiration of the 20-day period, the
obligor must provide a copy of the signed written agreement to
the depository or the clerk of the court.

(3) If the obligor does not, within 20 days after the
mailing date on the notice, pay the delinquency;7 enter into a
written payment agreement;y comply with the subpoena, order to
appear, order to show cause, or other similar order; begin

paying by income deduction;+ or file a motion to contest, the

Title IV-D agency in IV-D cases, or the depository or clerk of
the court in non-IV-D cases, may shald file the notice with the
Department of Highway Safety and Motor Vehicles and request the
suspension of the obligor’s driver’s license and motor vehicle
registration in accordance with s. 322.058.

Section 3. Subsections (2) and (3) of section 322.058,
Florida Statutes, are amended to read:

322.058 Suspension of driving privileges due to support
delinquency; reinstatement.—

(2) The department must reinstate the driving privilege and
allow registration of a motor vehicle when the Title IV-D agency
in IV-D cases or the depository or the clerk of the court in
non-IV-D cases provides to the department an affidavit stating
that:

(a) The person has paid the delinquency;

(b) The person has reached a written agreement for payment
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with the Title IV-D agency or the obligee in non-IV-D cases;

(c) A court has entered an order granting relief to the
obligor ordering the reinstatement of the license and motor
vehicle registration; e

(d) The person has complied with the subpoena, order to
appear, order to show cause, or similar order; or

(e) The obligor is paying by income deduction.

(3) The department is shadd not be—hetd liable for any

license or vehicle registration suspension resulting from the
discharge of its duties under this section.

Section 4. Effective July 1, 2012, paragraph (a) of
subsection (2) of section 409.256, Florida Statutes, is amended
to read:

409.256 Administrative proceeding to establish paternity or
paternity and child support; order to appear for genetic
testing.—

(2) JURISDICTION; LOCATION OF HEARINGS; RIGHT OF ACCESS TO
THE COURTS.—

(a) The department may commence a paternity proceeding or a
paternity and child support proceeding as provided in subsection
(4) if:

1. The child’s paternity has not been established.

2. No one is named as the father on the child’s birth
certificate or the person named as the father is the putative
father named in an affidavit or a written declaration as
provided in subparagraph 5.

3. The child’s mother was unmarried when the child was
conceived and born.

4. The department is providing services under Title IV-D.
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5. The child’s mother or caregiver or a putative father has
stated in an affidavit, or in a written declaration as provided
in s. 92.525(2), that the putative father is or may be the
child’s biological father. The affidavit or written declaration
must set forth the factual basis for the allegation of paternity
as provided in s. 742.12(2).

Section 5. Effective July 1, 2012, paragraph (c) of
subsection (5) of section 409.2563, Florida Statutes, is amended
to read:

409.2563 Administrative establishment of child support
obligations.—

(5) PROPOSED ADMINISTRATIVE SUPPORT ORDER.—

(c) The department shall provide a notice of rights with
the proposed administrative support order, which notice must
inform the parent from whom support is being sought that:

1. The parent from whom support is being sought may, within
20 days after the date of mailing or other service of the
proposed administrative support order, request a hearing by
filing a written request for hearing in a form and manner
specified by the department;

2. If the parent from whom support is being sought files a
timely request for a hearing, the case shall be transferred to
the Division of Administrative Hearings, which shall conduct
further proceedings and may enter an administrative support
order;

3. A parent from whom support is being sought who fails to
file a timely request for a hearing shall be deemed to have
waived the right to a hearing, and the department may render an

administrative support order pursuant to paragraph (7) (b);
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4. The parent from whom support is being sought may consent
in writing to entry of an administrative support order without a
hearing;
5. The parent from whom support is being sought may, within
15 6 days after the date of mailing or other service of the

proposed administrative support order, request to informally

discuss the proposed administrative support order by filing a

written request to the department rract—a—department
representativer at the address er—telephonenumber specified in
the notice, te—irfeormally diseuss—the proposed administratt

support—erder and, if informal discussions are requested timely,

the time for requesting a hearing will be extended until 10 days

after the department notifies the parent that the informal
discussions have been concluded; and

6. If an administrative support order that establishes a
parent’s support obligation is rendered, whether after a hearing
or without a hearing, the department may enforce the
administrative support order by any lawful means.

Section 6. Subsections (3), (4), and (5), paragraph (b) of
subsection (7), and subsections (10) and (11) of section
409.25656, Florida Statutes, are amended to read:

409.25656 Garnishment.—

(3) During the last 30 days of the 60-day period set forth
in subsection (1), the executive director or his or her designee
may levy upon such credits, personal property, or debts. The
levy must be accomplished by delivery of a notice of levy by
regular registered mail, upon receipt of which the person
possessing the credits, other personal property, or debts shall

transfer them to the department or pay to the department the
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amount owed by the obligor. If the department levies upon
securities and the value of the securities is less than the
total amount of past due or overdue support, the person who
possesses or controls the securities shall liquidate the
securities in a commercially reasonable manner. After
ligquidation, the person shall transfer to the department the
proceeds, less any applicable commissions or fees, or both,
which are charged in the normal course of business. If the value
of the securities exceeds the total amount of past due or
overdue support, the obligor may, within 7 days after receipt of
the department’s notice of levy, instruct the person who
possesses or controls the securities which securities are to be
sold to satisfy the obligation for past due or overdue support.
If the obligor does not provide instructions for liquidation,
the person who possesses or controls the securities shall
liquidate the securities in a commercially reasonable manner in
an amount sufficient to cover the obligation for past due or
overdue support and any applicable commissions or fees, or both,
which are charged in the normal course of business, beginning
with the securities purchased most recently. After liquidation,
the person who possesses or controls the securities shall
transfer to the department the total amount of past due or
overdue support.

(4) A notice that is delivered under this section is
effective at the time of delivery against all credits, other
personal property, or debts of the obligor which are not at the
time of such notice subject to an attachment, garnishment, or
execution issued through a judicial process. Upon the

garnishee’s written consent the department may send notices to
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(5) The department may is—awtherized—te bring an action in
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circuit court for an order compelling compliance with any notice
issued under this section.

(7)

(b) Not less than 30 days before the day of the levy, the
notice of intent to levy required under paragraph (a) must be

given in person or sent by regular rtified or registered mail

to the person’s last known address.

(10) The Chief Financial Officer shall work cooperatively

with the department to establish an automated method for

periodically disclosing to the department an electronic file of

individuals to whom the state pays money for goods or services

or who lease real property to the state. The department shall

use the data provided to identify individuals who owe past due

or overdue support and may garnish payments owed to such

individuals by the state as provided in this section. Fhe

= + £ chall 1 4 +o the Chief Fi Lol Of€s
aepartment—Sshalt—Pproviae not: to—th hrref—Financiat—otffieer;
k| + + ifiead by b obioc T |
a—edt Eront ¥ ther—form—speeirfiead—P Fr hreftinaneiat
r g § 5 £Ef }ie] affaitEs Exac eaESEa}tdifig.
Pursuant—teo—subseetion {1+ the Chief Finaneial Officer shalis
4 £ the d + + ithhold o1 o o+
vpoR—hRot: from—the—departmenty +Hehhola—atd—paymen S
o1 N L g SEE 3 to +h ot
bitigor—who—proviaes oG tres—o¥r—ServIees—t hre—states
h] + + 1 + + + bl
reas reat—property—teo—th aEey ¥ Astrgets—a—pubit:
build 51 e £ £ P Th
buiteing—or—pubds rk—For—th & The—department—say—=+

Section 215.422 does not apply from the date the notice is filed
with the Chief Financial Officer until the date the department

notifies the Chief Financial Officer of its consent to make

Page 10 of 14

words underlined are additions.




Florida Senate - 2012 SB 1342 Florida Senate - 2012 SB 1342

10-00657A-12 20121342 10-00657A-12 20121342
291| payment to the person or 60 days after receipt of the 320| department shall immediately send a notice by certified mail to
292 department’s notice in accordance with subsection (1), whichever 321 the obligor at the address provided by the obligor to the
293| occurs earlier. 322| Department of Financial Services, with a copy to the Department
294 (11) The Department of Revenue may has—the—autherity—te 323 of Financial Services, advising the obligor of the department’s
295| adopt rules to administer imptement this section. 324 intent to intercept the approved claim up to the amount of the
296 Section 7. Section 409.25658, Florida Statutes, is amended 325| past due support, and informing the obligor of the obligor’s
297 to read: 326 right to request a hearing under chapter 120. The Department of
298 409.25658 Use of unclaimed property for past due support.— 327 Financial Services shall retain custody of the property until a
299 (1) In a joint effort to facilitate the collection and 328 final order has been entered and any appeals thereon have been
300| payment of past due support, the Department of Revenue, in 329 concluded, or, if the intercept is uncontested, until notified
301 cooperation with the Department of Financial Services, shall 330 by the department. If the obligor fails to request a hearing,
302 identify persons owing support collected by the department 331| the department shall notify ermterafinatlorder—instrueting the
303| +hreough—a—eourt who are presumed to have unclaimed property held 332 Department of Financial Services, electronically or in writing,
304| by the Department of Financial Services. 333| to transfer to the department the property in the amount stated
305 (2) The department shall periodically provide the 334 in the notice or electronic file finat—order. Upon sueh
306 Department of Financial Services with an electronic file of 335 transfer, the Department of Financial Services shall be released
307 support obligors who owe past due support. The Department of 336| from further liability related to the transferred property.
308| Financial Services shall conduct a data match of the file 337 (5) Theprovisiens—ef This section provides proevide a
309 against all apparent owners of unclaimed property under chapter 338 supplemental remedy, and the department may use this remedy in
310 717 and provide the resulting match list to the department. 339| conjunction with any other method of collecting support.
311 (3) Upon receipt of the data match list, the department 340 Section 8. Section 409.2575, Florida Statutes, is amended
312 shall provide €e the Department of Financial Services with the 341| to read:
313| obligor’s last known address. The Department of Financial 342 409.2575 Administrative liens en—meter hiel ard
314 Services shall follow the notification procedures under s. 343| wesseds.—
315| 717.118. 344 (1) The department eireetor—eof—th tateIV-bprogram—or
316 (4) Before Prier—te paying an obligor’s approved claim, the 345| +£he—direectorls—designreer may cause a lien for unpaid and
317 Department of Financial Services shall notify the department 346 delinquent support to be placed upon motor vehicles, as defined
318 that the suweh claim has been approved. Upon confirmation that 347 in chapter 320, and upon vessels, as defined in chapter 327,
319 the Department of Financial Services has approved the claim, the 348| which £het are registered in the name of an obligor who is
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349| delinquent in support payments—+f—+the—titlte+to—the property—+ 378 (a) Commence a proceeding to suspend the driver’s license
350 heldbya—tienmheldery in the manner provided in chapter 319 or 379| and motor vehicle registration of the person ordered to appear,
351 chapter 328, and upon a claim, settlement, or judgment that may 380 as provided in s. 61.13016;

352 result in payment to the obligor. The department shall notify 381 (b) Impose an administrative fine against the person

353 the obligor of the intent to place a lien by regular mail sent 382 ordered to appear in the amount of $500; or

354 to the obligor’s address of record on file with the depository. 383 (c) File a petition in circuit court to establish

355 The notice must state the amount of past due support owed and 384 paternity, obtain a support order for the child, and seek

356 inform the obligor of the right to contest the lien at an 385| reimbursement from the person ordered to appear for the full
357| administrative hearing as provided by chapter 120. Notice of 386| cost of genetic testing incurred by the department.

358 lien shall not be mailed unless the delinquency in support 387

359 exceeds $600. 388| As provided in s. 322.058(2), a suspended driver’s license and
360 (2) If the first lienholder fails, neglects, or refuses to 389 motor vehicle registration may be reinstated when the person
361 forward the certificate of title to the appropriate department 390 ordered to appear complies with the order to appear for genetic
362| as requested pursuant to s. 319.24 or s. 328.15, the department 391| testing. The department may collect an administrative fine

363| directorof the IV-b program—or the dircetorlsdesigneesr may 392 imposed under this subsection by using civil remedies or other
364 apply to the circuit court for an order to enforce the 393 statutory means available to the department for collecting

365| requirements of s. 319.24 or s. 328.15, whichever applies. 394 support.

366 Section 9. For the purpose of incorporating the amendment 395 Section 10. Except as otherwise expressly provided in this
367 made by this act to section 322.058, Florida Statutes, in a 396 act, this act shall take effect upon becoming a law.

368 reference thereto, subsection (7) of section 409.256, Florida

369 Statutes, 1s reenacted to read:

370 409.256 Administrative proceeding to establish paternity or

371| paternity and child support; order to appear for genetic

372| testing.—

373 (7) FAILURE OR REFUSAL TO SUBMIT TO GENETIC TESTING.—If a

374| person who is served with an order to appear for genetic testing

375 fails to appear without good cause or refuses to submit to

376 testing without good cause, the department may take one or more

377 of the following actions:
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B. AMENDMENTS......cccovveeeen. |:| Technical amendments were recommended
|:| Amendments were recommended
|:| Significant amendments were recommended
Summary:

This bill amends Florida law relating to child support enforcement. Specifically, the bill:

Provides that a default in support payments is not required in Title I\V-D cases for the
Department of Revenue (DOR) to request that payments be made through the depository;
Provides that a driver’s license of an obligor will not be suspended (and must be reinstated if
already suspended) if the obligor begins paying any delinquency by income deduction;
Makes it discretionary for the DOR to notify the Department of Highway Safety and Motor
Vehicles and request suspension of a driver’s license of an obligor;

Authorizes the DOR to commence an administrative paternity proceeding based on an
affidavit or written declaration provided by a caregiver that states the putative father may be
the child’s biological father;

Requires that a request by a parent from whom support is being sought to discuss informally
a proposed administrative support order with the DOR be made in writing within 15 days
after the date of the mailing of the proposed administrative support order;

Eliminates the requirement for the DOR to provide certain notices by registered or certified
mail, requiring regular mail instead;

Authorizes the DOR to send notices to a garnishee by secure e-mail or facsimile upon
consent by the garnishee;
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e Requires the Chief Financial Officer and the department to work cooperatively to establish
an automated method for identifying persons who are doing business with the state and who
owe overdue support so that support payments may be withheld by the state;

Makes changes related to the use of unclaimed property for past due support; and
Authorizes the DOR to place an administrative lien on certain claims, judgments, and

property.

This bill amends the following sections of the Florida Statutes: 61.13, 61.13016, 322.058,
409.256, 409.2563, 409.25656, 409.25658, and 409.2575. This bill reenacts section 409.256(7),
Florida Statutes.

Present Situation:

Child support enforcement is a federally funded program that has been administered by the
Department of Revenue (DOR) since 1994. A “Title IV-D case” is defined as any case in which
the child support enforcement agency is enforcing the child support order pursuant to Title IV-D
of the Social Security Act. The DOR provides services under the federally required program in
65 counties and through contracts in two counties.*

The DOR is responsible for some case-processing activities including opening and closing cases;
collecting and maintaining case, location, and financial data; and receiving and responding to
verbal and written inquiries. In 2009, 1.1 million cases were maintained by DOR. In FY 08-09,
DOR had a 7.3-percent increase in new service requests and 6.6-percent increase in reopened
cases.

To remain eligible for the Temporary Assistance for Needy Families (TANF) Block Grant,
Florida must have a federally compliant child support program. The program must contain the
following services:

e Paternity establishment;

Support order establishment;

Support order review and modification;

Location of parents, employers, assets;

Payment collection and disbursement; and

Order enforcement.

The DOR establishes the initial child support order and modifies existing orders when a family’s
circumstances change. During FY 08-09, the DOR processed $48 million in child support
collections on support orders established in that fiscal year.

Some child support orders are established by the DOR administratively. Section 409.2563, F.S.,
was created to provide the DOR with an alternative procedure for establishing child support
obligations in Title IV-D cases in a fair and expeditious manner when there is no court order of
support. Prior to beginning the administrative process, the DOR screens cases for complex
circumstances and, if identified, it will proceed with those cases judicially. In order to establish a
support order administratively, the DOR must provide notice to both the parent from whom

! Miami-Dade County cases are handled by the state attorney’s office, and Manatee County cases are handled by the clerk of

court.
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support is not being sought and to the parent from whom support is being sought.? After
providing notice, the DOR must calculate the proposed support obligation based on the financial
affidavits provided by the parties or, if the parties did not provide the required affidavits, then the
department may rely on any reliable source for the information. If there is no reliable source, the
DOR may calculate the proposed support obligation based on the assumption that the parent had
an earning capacity equal to the federal minimum wage during the applicable period.® The DOR
must then send copies of the proposed administrative support order to both parents, along with a
notice of rights to the parent from whom support is being sought. This notice of rights must
inform the parent from whom support is being sought that within 10 days from the date of the
mailing the parent may contact the DOR, at the address or telephone number in the notice, to
discuss the proposed administrative order.* If a request for an administrative hearing in response
to the proposed order is not made timely, the department renders a final order that incorporates
the terms of the proposed order.” If the parent from whom support is being sought files a timely
request for hearing or the department determines that an evidentiary hearing is appropriate, the
DOR will refer the proceeding to the Division of Administrative Hearings. In 2009, the DOR
established over 12,000 administrative support orders.

Child support orders are enforced by DOR, as well as the receipt and disbursement of
collections. In 2009, over $1.41 billion was collected and distributed, with 98 percent of
collections distributed within 24 hours. Of all parents in the DOR caseload, fewer than 30
percent pay their full child support obligation on a monthly basis. In addition, the DOR initiated
enforcement actions on 92 percent of the support collections ultimately received.

The DOR has several methods for collecting past due child support. Under s. 61.13016, F.S., the

obligor is notified by the DOR or a clerk of court within 15 days of non-payment or failure to

comply with a subpoena or other order, that his or her driver’s license may be suspended unless

such payment is made or order complied with. The notice provided to the obligor must state:

e the terms of the order creating the obligation;

e the period of the delinquency;

e the total amount of the delinquency or description of the non-compliant order; and

e that the Department of Highway Safety and Motor Vehicles (DHSMV) will be notified to
suspend the license, unless the obligor:

o pays the delinquency within 20 days;

o enters a written agreement for payment or complies with the non-compliant order;
o contests the delinquency action in circuit court; and

o pays any delinquency fees®.

Although not provided for in statute, the DOR also allows an obligor to begin paying a
delinquent support order by income deduction in order to avoid license suspension. According to
the DOR, income deduction is the most reliable way to obtain child support payments.” If the

Z Section 409.2563(4), F.S.

¥ Section 409.2563(5)(a), F.S.

* Section 409.2563(5)(c), F.S.

> In contested cases, there is a formal hearing before the Division of Administrative Hearings.

® Section 61.13016(1)(c), F.S.

" E-mail from Debbie Thomas, Dept. of Revenue, to Senate professional staff (Dec. 12, 2011) (on file with the Senate
Committee on Children, Families, and Elder Affairs).
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obligor fails to comply with any of these actions, 20 days after the notification is sent to the
obligor, the DOR notifies the DHSMV, which is required to suspend the driver’s license under
s. 322.058, F.S.

If a person has a support obligation which is subject to enforcement by the DOR as the state Title
IV-D program, the DOR can notify all persons who have credits or personal property, including
wages, under their control that belong to the obligor that they may not transfer any of the credits
or personal property, up to the amount listed in the notice, without the DOR consent.®
Additionally, the department shall provide notice to the Chief Financial Officer (CFO)
identifying the obligor and the amount of support outstanding. The CFO must then withhold all
payments to any obligor who provides commodities or services to the state, leases real property
to the state, or constructs a public building or public work for the state, and the DOR may levy
upon the withheld payments.’

Another way DOR may collect past due support is with unclaimed property. The DOR, in
cooperation with the Department of Financial Services (DFS), shall identify persons owing
support who are presumed to have unclaimed property held by the DFS. Before paying an
obligor’s approved claim for unclaimed property, the DFS must notify the DOR that the claim
was approved, and the DOR shall immediately send a notice by certified mail to the obligor
advising the obligor of the DOR’s intent to intercept the approved claim up to the amount of the
past due support.™

Il. Effect of Proposed Changes:

This bill amends provisions relating to child support enforcement. Section 61.13, F.S., is
amended to provide that in Title IV-D cases, the DOR does not need to allege a default in
support payments, and a default is not required, in order for the DOR to request that child
support payments be made through the depository. If such a request is made, the depository shall
notify all parties that future payments in Title I\V-D cases be made to the State Disbursement
Unit.

The bill provides additional means for an obligor to avoid having his or her driver’s license
suspended. Specifically, if an obligor begins paying any delinquency by income deduction, the
obligor’s license will not be suspended (and it must be reinstated if it had already been
suspended). Additionally, the bill makes it discretionary for the DOR to notify the Department of
Highway Safety and Motor Vehicles to suspend a driver’s license of an obligor if the
delinquency is not paid in full.

Effective July 1, 2012, the bill amends s. 409.256, F.S., to authorize the DOR to commence a
paternity proceeding if a caregiver states in an affidavit that the putative father is or may be the
child’s biological father. Under current law, the DOR may commence a proceeding only if the
child’s mother or a putative father states in an affidavit that the putative father is or may be the
child’s biological father.

® Section 409.25656(1), F.S.
® Section 409.25656(10), F.S.
10 Section 409.25658, F.S.
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Section 409.2563(5), F.S., is amended to require that requests by a parent from whom support is
being sought for an informal discussion with the DOR about the proposed administrative support
order be made in writing within 15 days after the date of mailing the proposed support order.

The bill eliminates the requirement for the DOR to serve garnishment notices by registered mail,
requiring instead that the DOR serve notice on garnishees and obligors by regular mail. If the
garnishee provides written consent, the department may send notices to the garnishee by secure
e-mail or facsimile. The bill requires the Chief Financial Officer and the DOR to work
cooperatively to establish an automated method for identifying persons who are doing business
with the state and who owe past due support so that the support payments may be withheld by
the state.

Under current law, the DOR provides to the CFO a listing of obligors for whom warrants are
outstanding. The CFO then withholds all payments to any obligor doing business with the state
and the DOR may levy upon the withheld payments. The change made by this bill essentially
reverses this method, so that the CFO is disclosing to the DOR a file of individuals to whom the
state pays money. This change may mean that information on persons who do not owe past due
child support may also be transmitted to the DOR.

The bill requires the DOR, in cooperation with the Department of Financial Services (DFS), to
identify persons who owe past due support collected by the department who are presumed to
have unclaimed property held by DFS. If a claim for unclaimed property is approved by the DFS,
the DOR will send a notice by certified mail to the obligor at the address provided by the obligor
to DFS advising the obligor of the department’s intent to intercept the approved claim. The DFS
must retain custody of the property until a final order has been entered and any appeals have
concluded or, if the intercept is uncontested, until notified by the department. If an obligor does
not request a hearing, The DOR must notify the DFS, electronically or in writing, to transfer the
property to the department.

The bill authorizes the DOR to place an administrative lien for unpaid support on a motor vehicle
or vessel, even if owned unencumbered by the obligor, and on claims, settlement proceeds, and
judgments. The DOR must notify the obligor of the intent to place a lien by regular mail sent to
the obligor’s address on file with the depository. The notice must state the amount of past due
support owed and inform the obligor of the right to contest the lien at an administrative hearing.

Finally, the bill reenacts s. 409.256, F.S., in order to incorporate the changes made by the bill to
s. 322.058, F.S.

The bill is effective upon becoming a law, except as otherwise provided in the act.
Constitutional Issues:
A. Municipality/County Mandates Restrictions:

None.
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V.

VI.

B.

Public Records/Open Meetings Issues:
None.
Trust Funds Restrictions:

None.

Fiscal Impact Statement:

A.

Tax/Fee Issues:
None.
Private Sector Impact:

This bill authorizes the DOR to place an administrative lien for unpaid support on claims,
settlements, and judgments, as well as a motor vehicle or vessel that is owned
unencumbered by the obligor. This change in the law may have a financial impact on
obligors who have certain claims, settlements, or judgments and are expecting to receive
money in relation to the claim, settlement, or judgment, but also owe unpaid or
delinquent support. However, these changes may result in additional funds being
provided for child support.

Government Sector Impact:

According to the DOR, its procedures will need to be modified to implement the changes
made by this bill. However, the DOR expects that any operational impact of the bill will
be insignificant.*

The DHSMV may incur an indeterminate reduction in reinstatement revenues ($45 fee)
collected and deposited in the General Revenue Fund ($15) and the Highway Safety
Operating Trust Fund ($30).

Technical Deficiencies:

Section 409.25658, F.S., is amended so that notice of intent to intercept an approved claim for
unclaimed property is sent to the obligor by certified mail to the address provided by the obligor

to the Department of Financial Services (see lines 316-322). According to the Department of
Revenue’s bill analysis, the notice of intent is meant to be mailed to the obligor by regular

mail.* Other sections of the bill also eliminate the requirement for the DOR to mail notices via
registered or certified mail, instead only requiring regular mail. It appears that the intent of the
bill is to require notice be sent to an obligor via regular mail when the obligor’s unclaimed
property is to be used for past due child support. The Legislature may wish to amend line 320 of

the bill to address this oversight.

' Department of Revenue, 2012 Bill Analysis, SB 1342, January 25, 2012 (on file with the Senate Committee on Banking

and Insurance).

21d. at 4.
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VII. Related Issues:
None.
VIII. Additional Information:
A. Committee Substitute — Statement of Substantial Changes:

(Summarizing differences between the Committee Substitute and the prior version of the bill.)

CS by Banking and Insurance Committee on February 16, 2012:
Provides technical, conforming changes.

B. Amendments:

None.

This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate.
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Reapportionment

Rules - Subcommittee on Ethics and Elections

Please excuse my absence from the Banking and Insurance committee meeting, today, February
16, 2012. My return flight to Tallahassee was cancelled and I was unable to acquire alternative
transportation to return in time for the meeting.

Thank you for your understanding,

heawre Lt

Eleanor Sobel
State Senator
District 31
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President of the Senate
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CourtSmart Tag Report

Case: Type:

Judge:

Started: 2/16/2012 8:06:28 AM

Ends:

8:06:30 AM
8:06:52 AM
8:07:26 AM
8:08:05 AM
8:08:25 AM
8:12:56 AM
8:38:39 AM
8:39:40 AM
8:40:42 AM
8:41:16 AM
8:42:16 AM
8:42:33 AM
8:43:08 AM
8:43:17 AM
8:43:49 AM
8:44:16 AM
8:44:24 AM
8:44:57 AM
8:46:03 AM
8:47:58 AM
8:48:58 AM
8:49:39 AM
8:51:17 AM
8:59:28 AM
9:21:40 AM
9:26:16 AM
9:27:18 AM
9:30:36 AM
9:40:45 AM
9:41:49 AM
9:42:02 AM
9:42:25 AM

2/16/2012 9:42:58 AM

Length: 01:36:31

Meeting called to order by Chair Richter

Roll Call -- Quorum present

Senator Sobel excused from meeting

Amd. 243574 - offered by Senator Oelrich

Senator Detert explains the amendment

Vote on Amd. 243574 -- without objection -- adopted
Motion for CS by Senator Margolis

Roll call on CS/CS/SB 1514 -- favorable

TAB 5 -- SB 1342 - Child Support Enforcement

Amd. to Amend. 615208 by Sen. Fasano

Explanation of bill by Hanna Hodge

Technical amend - amd. to amd. 615208 -- without objection -- adopted
Motion for CS -- Sen. Oelrich

Roll call on CS/SB 1342 -- favorable

TAB 2 - SB 2082 by GO Committee--workers' compensation
Presentation of bill by John Seay

Roll call on SB 2082 -- favorable

TAB 4 - SB 1290 by Sen. Negron -- Criminal Penalties for Violation of Securities Laws
Explanation of bill by Senator Negron

Roll Call on SB 1290 -- Favorable

TAB 1 - SB 1372 - FL CAT Fund

Technical amend. 626970 -- adopted

Presentation of bill by Caitlin Murray

Jack Nicholson - State Board of Administration - FHCF
Donald Brown, Heartland Institute

David Hart, Exec. VP, Florida Chamber

Christian Camara, State Director, Heartland Institute
Jose Gonzalez, AlIF

Senator Alexander closes on bill

Motion for CS by Senator Hays

Roll Call on SB 1372 --favorable

Meeting Adjourned
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