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2011 Regular Session    The Florida Senate  

 COMMITTEE MEETING EXPANDED AGENDA 

   

    BANKING AND INSURANCE 

 Senator Richter, Chair 

 Senator Smith, Vice Chair 

 
MEETING DATE: Tuesday, March 29, 2011 

TIME: 1:00 —3:00 p.m. 
PLACE: Pat Thomas Committee Room, 412 Knott Building 

MEMBERS: Senator Richter, Chair; Senator Smith, Vice Chair; Senators Alexander, Bennett, Bogdanoff, Fasano, 
Hays, Margolis, Negron, Oelrich, and Sobel 

 

TAB BILL NO. and INTRODUCER 
BILL DESCRIPTION and 

SENATE COMMITTEE ACTIONS COMMITTEE ACTION 

 
1 
 

 
CS/SB 670 

Judiciary / Joyner 
(Similar CS/H 815) 
 

 
Powers of Attorney; Provides for a durable power of 
attorney. Specifies the qualifications for an agent. 
Provides requirements for the execution of a power of 
attorney. Provides for the validity of powers of 
attorney created by a certain date or in another 
jurisdiction. Provides for the validity of a military 
power of attorney. Provides for the validity of a 
photocopy or electronic copy of a power of attorney. 
Provides for the meaning and effectiveness of a 
power of attorney, etc. 
 
JU 03/14/2011 Fav/CS 
BI 03/29/2011  
RC   
 

 
 
 

 
2 
 

 
SB 100 

Ring 
(Identical H 1431) 
 

 
Autism; Requires that a physician refer a minor to an 
appropriate specialist for screening for autism 
spectrum disorder under certain circumstances. 
Requires that certain insurers and health 
maintenance organizations provide direct patient 
access to an appropriate specialist for screening for 
or evaluation or diagnosis of autism spectrum 
disorder, etc. 
 
HR 03/22/2011 Favorable 
BI 03/29/2011  
BC   
 

 
 
 

 
3 
 

 
SB 1930 

Bogdanoff 
(Compare CS/H 967, H 1411, S 
1694) 
 

 
Motor Vehicle Personal Injury Protection Insurance; 
Revises provisions relating to the contents of written 
reports of motor vehicle crashes. Requires that an 
application for licensure as a mobile clinic include a 
statement regarding insurance fraud. Authorizes the 
Division of Insurance Fraud to establish a direct-
support organization for the purpose of prosecuting, 
investigating, and preventing motor vehicle insurance 
fraud. Requires a claimant's request about insurance 
coverage to be appropriately served upon the 
disclosing entity, etc. 
 
BI 03/29/2011  
CJ   
BC   
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SB 1826 

Hays 
(Identical H 4083, Compare H 
4073) 
 

 
Workers' Compensation; Repeals provisions relating 
to the Workers' Compensation Administrator, to 
abolish the position. Deletes an obsolete transitional 
requirement for certain policies of the Florida 
Workers' Compensation Joint Underwriting 
Association. 
 
BI 03/29/2011  
BC   
 

 
 
 

 
5 
 

 
SB 1714 

Hays 
(Identical H 1243) 
 

 
Citizens Property Insurance Corporation; Provides 
that certain residential structures are not eligible for 
coverage by the corporation after a certain date. 
Requires policies issued by the corporation to include 
a provision that prohibits policyholders from engaging 
the services of a public adjuster. Prohibits the 
corporation from levying certain assessments with 
respect to a year's deficit until the corporation has first 
levied a specified surcharge. Requires owners of 
properties in Special Flood Hazard Areas to maintain 
a separate flood insurance policy after a certain date, 
etc. 
 
BI 03/29/2011  
BC   
 

 
 
 

 
6 
 

 
SB 1694 

Richter 
(Compare CS/H 967, H 1411, S 
1930) 
 

 
Motor Vehicle Personal Injury Protection Insurance; 
Provides that the circuit court has exclusive 
jurisdiction in actions involving challenges to 
arbitration decisions under the Florida Motor Vehicle 
No-Fault Law. Requires a claimant's request about 
insurance coverage to be appropriately served upon 
the disclosing entity. Provides that an insurer that 
requests an examination under oath in a manner that 
is inconsistent with the policy is engaging in an unfair 
and deceptive trade practice, etc. 
 
BI 03/29/2011  
JU   
BC   
 

 
 
 

 
7 
 

 
SB 1806 

Diaz de la Portilla 
(Identical H 1439) 
 

 
Motor Vehicle Insurance; Revises provisions relating 
to proof of financial responsibility for rented or leased 
motor vehicles. Provides lessors and lessees of 
rented and leased motor vehicles with certain 
responsibilities relating to the provision and obtaining 
of liability insurance. Revises who is deemed the 
owner of a motor vehicle for purposes of determining 
financial responsibility. Revises applicability of certain 
provisions relating to financial responsibility of an 
owner of commercial motor vehicles. 
 
BI 03/29/2011  
JU   
TR   
BC   
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SB 1500 

Latvala 
(Identical H 1019, Compare S 
1972) 
 

 
Foster Care Providers; Decreases the limits of liability 
and requisite insurance coverage for lead community-
based providers and subcontractors. Provides 
immunity from liability for the Department of Children 
and Family Services for acts or omissions of a 
community-based provider or subcontractor, or the 
officers, agents, or employees thereof. 
 
BI 03/29/2011  
CF   
JU   
BC   
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(This document is based on the provisions contained in the legislation as of the latest date listed below.) 
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1. Munroe  Maclure  JU  Fav/CS 

2. Arzillo  Burgess  BI  Pre-meeting 
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4.        
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Please see Section VIII. for Additional Information: 

A. COMMITTEE SUBSTITUTE..... X Statement of Substantial Changes 

 B. AMENDMENTS........................  Technical amendments were recommended 

   Amendments were recommended 

   Significant amendments were recommended 

 

I. Summary: 

The bill seeks to conform Florida’s power of attorney law under chapter 709, Florida Statutes, to 

the Uniform Power of Attorney Act,
1
 with some modifications to achieve greater consistency 

among state laws. 

 

The bill creates part I of ch. 709, F.S., consisting of ss. 709.02-709.07, F.S., titled “Powers of 

Appointment.” The bill creates part II of ch. 709, F.S., consisting of ss. 709.2101-709.2402, F.S., 

titled “Powers of Attorney.” 

 

The revised power of attorney law applies only to powers of attorney created by an individual. 

Powers of attorney validly executed under Florida law before the effective date this bill will 

remain valid. If the power of attorney is durable
2
 or springing,

3
 it will remain durable or 

springing under the new law. To be effective in Florida, powers created on or after the effective 

date of this bill must be exercisable as of the time they are executed. The meaning and 

                                                 
1
 See National Conference of Commissioners on Uniform State Laws, A Few Facts About the Uniform Power of Attorney 

Act, http://www.nccusl.org/Act.aspx?title=Power%20of%20Attorney (last visited Mar. 9, 2011). 
2
 Power of attorney which is not terminated by the principal’s incapacity. 

3
 Power of attorney which does not take effect until the principal loses capacity. 

REVISED:         
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effectiveness of a power of attorney is governed by part II of ch.709, F.S. A power of attorney 

executed in another state that does not comply with the execution requirement of this part (part II 

of ch. 709, F.S.) is valid in Florida only if the execution of the power of attorney complied with 

the law of the state of execution. 

 

Powers of attorney that are executed after the effective date of part II of ch. 709, F.S., may not 

create springing powers, with an exception for military powers. Qualified agents as defined in 

the bill are entitled to reasonable compensation. The revised power of attorney provides 

requirements for written notice with special notice for financial institutions, and special rules for 

banking and investment transactions; provides default duties for the agent; creates co-agents and 

successor agents; prohibits blanket or default powers granted to an agent; prescribes 

requirements for the rejection by a third person of power of attorney; prescribes requirements for 

an agent’s liability under power of attorney; and provides grounds for judicial relief and dealing 

with conflicts of interest. 

 

This bill creates the following sections of the Florida Statutes: 709.2101, 709.2102, 709.2103, 

709.2104, 709.2105, 709.2106, 709.2107, 709.2108, 709.2109, 709.2110, 709.2111, 709.2112, 

709.2113, 709.2114, 709.2115, 709.2116, 709.2117, 709.2118, 709.2119, 709.2120, 709.2121, 

709.2201, 709.2202, 709.2208, 709.2301, 709.2302, 709.2303, 709.2401, and 709.2402. 

 

The bill amends section 736.0602, Florida Statutes. The bill repeals the following sections of the 

Florida Statutes: 709.01, 709.015, 709.08, and 709.11. 

 

II. Present Situation: 

A power of attorney is a legal document that delegates authority from one person to another.
4
 

The person who creates a power of attorney is the principal, and the person to whom the 

authority to act is delegated is an agent of the principal. The power of attorney is an important 

document because it allows one person to legally act for another, and it benefits and binds the 

principal as if the principal had done the act himself or herself. A durable power of attorney is 

power of attorney that continues to be legally effective if the principal becomes incapacitated.
5
 

Durable powers of attorney are often used in estate planning as an alternative to guardianship if a 

principal becomes incapacitated.
6
 

 

In 2006, the Uniform Law Commission of the National Conference of Commissioners on 

Uniform State Laws completed a Uniform Power of Attorney Act.
7
 Since that time, nine states 

(Colorado, Idaho, Indiana, Maine, Maryland, Nevada, New Mexico, Virginia, and Wisconsin) 

and one United States territory (U.S. Virgin Islands) have adopted the Uniform Power of 

Attorney Act.
8
 

 

                                                 
4
 See ch. 709, F.S. 

5
 See s. 709.08, F.S. 

6
 Real Property, Probate and Trust Law Section of the Florida Bar, White Paper: Chapter 709, F.S. (2011) (on file with the 

Senate Committee on Judiciary). 
7
 See National Conference of Commissioners on Uniform State Laws, supra note 1. 

8
 Id. 
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A committee was formed in Florida to evaluate the Uniform Power of Attorney Act for possible 

enactment in Florida.
9
 The committee included attorneys with practices in various disciplines, 

including estate planning, estate and trust litigation, elder law, and family law, and attorneys who 

work for financial institutions, who represent the Florida Bankers Association and attorneys 

whose practice is comprised of real estate title insurance.
10

 The committee recommended 

significant revisions to ch. 709, F.S., to propose the creation of a new part I to reinstate without 

substantive change those current provisions of ch. 709, F.S., relating to “powers of appointment” 

and a new part II of ch. 709, F.S., relating to “powers of attorney.”
11

 

III. Effect of Proposed Changes: 

The bill seeks to conform Florida’s power of attorney law under ch. 709, F.S., to the Uniform 

Power of Attorney Act, with some modifications to achieve greater consistency among state 

laws. The bill creates part I of ch. 709, F.S., consisting of ss. 709.02-709.07, F.S., titled “Powers 

of Appointment.” The bill creates part II of ch. 709, F.S., consisting of ss. 709.2101-709.2402, 

F.S., titled “Powers of Attorney.” 

 

The revised power of attorney law applies only to powers of attorney created by an individual. 

Powers of attorney validly executed under Florida law before the effective date of the new 

Florida powers of attorney law will remain valid. If the power of attorney is durable
12

 or 

springing,
13

 it will remain durable or springing under the new law. To be effective in Florida, 

powers created on or after the effective date of the new power of attorney law must be 

exercisable as of the time they are executed. The meaning and effectiveness of a power of 

attorney is governed by part II of ch. 709, F.S., if the power of attorney is used in Florida or 

states that it is to be governed by Florida law. A power of attorney executed in another state that 

does not comply with the execution requirement of this part (part II of ch. 709, F.S.) is valid in 

Florida if the execution of the power of attorney complied with the law of the state of 

execution.
14

 The revised power of attorney law provides: requirements for written notice with 

special notice for financial institutions; special rules for banking and investment transactions; 

and default duties for the agent. The revised power of attorney law: creates co-agents and 

successor agents; prohibits blanket or default powers granted to an agent; outlines requirements 

for the rejection by a third person of power of attorney; specifies requirements for an agent’s 

liability under power of attorney; and provides grounds for judicial relief and dealing with 

conflicts of interest. 

 

Section-by-Section Analysis 

Section 1 creates part I of ch. 709, F.S., consisting of ss. 709.02-709.07, F.S., titled “Powers of 

Appointment.” 

                                                 
9
 Real Property, Probate and Trust Law Section of the Florida Bar, supra note 4. 

10
 Id. 

11
 Id. 

12
 See note 2.  

13
 See note 3.  

14
 This concept of portability makes powers of attorney portable between states. See Real Property, Probate and Trust Law 

Section of the Florida Bar, supra note 4. 
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Section 2 creates part II of ch. 709, F.S., consisting of ss. 709.2101-709.2402, F.S., titled 

“Powers of Attorney.” 

 

Section 3 creates s. 709.2101, F.S., which provides for the “Florida Power of Attorney Act.” 

 

Section 4 creates s. 709.2102, F.S., which provides definitions. 

 

“Agent” means a person granted authority to act for a principal under a power of attorney, 

whether denominated an agent, attorney-in-fact, or otherwise, and the term includes an original 

agent, co-agent, and successor agent. 

 

“Durable” means, with respect to a power of attorney, not terminated by the principal’s 

incapacity. 

 

“Electronic” means technology having electrical, digital, magnetic, wireless, optical, 

electromagnetic, or similar capabilities. 

 

“Financial institution” has the same meaning as in s. 655.005, F.S., relating financial institutions. 

 

“Incapacity” means the inability of an individual to take those actions necessary to obtain, 

administer, and dispose of real and personal property, intangible property, business property, 

benefits, and income.
15

 

 

“Knowledge” means a person has actual knowledge of the fact, has received a notice or 

notification of the fact, or has reason to know the fact from all other facts and circumstances 

known to the person at the time in question. With respect to an organization operating through 

employees, the organization has notice of or knowledge of a fact involving the power of attorney 

only from the earlier of the time the information was received by an employee having 

responsibility to act on matters involving the power of attorney or the time the information 

would have been brought to the employee’s attention if the organization had exercised 

reasonable diligence. The term is substantively identical to the definition of the term in the 

Florida Probate Code.
16

 

 

“Power of Attorney” means a writing that grants authority to an agent to act in the place of the 

principal, whether or not that the term is used in the writing. An act performed by an agent 

pursuant to a power of attorney has the same effect and benefit to the principal and the 

principal’s successors in interest as if the principal had performed the act. 

 

“Principal” means an individual who grants authority to an agent in a power of attorney. 

 

“Sign” means having present intent to authenticate or adopt a record to: execute or adopt a 

tangible symbol; or attach to, or logically associate with the record an electronic sound, symbol, 

or process. 

                                                 
15

 See s. 744.102(12)(a), F.S., which provides a comparable definition for an “incapacitated person” as it relates to the 

management of property. 

 
16

 See s. 736.0104, F.S. 
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“Third person” means any person other than the principal or the agent in the agent’s capacity as 

agent. 

 

Section 5 creates s. 709.2103, F.S., which provides that this part (part II of ch. 709, F.S.) applies 

to all powers of attorney except: 

 

 A proxy or other delegation to exercise voting rights or management rights with respect 

to an entity; 

 A power created on a form prescribed by a government or its subdivision for a 

governmental purpose; 

 A power to the extent it is coupled with an interest in the subject of the power, including 

a power given to or for the benefit of a creditor in connection with a credit transaction; 

and 

 A power created by a person other than an individual. 

 

Section 6 creates s. 709.2104, F.S., which provides that except as otherwise provided under this 

part (part II of ch. 709, F.S.), a power of attorney is durable if it contains the words: “This 

durable power of attorney is not terminated by subsequent incapacity of the principal except as 

provided in chapter 709, Florida Statutes,” or similar words that show the principal’s intent that 

the authority conferred is exercisable notwithstanding the principal’s subsequent incapacity. 

 

Section 7 creates s. 709.2105, F.S., which specifies qualifications of the agent and requirements 

for the execution of a power of attorney. The agent must be a natural person who is 18 years of 

age or older or a financial institution that has trust powers, has a place of business in Florida, and 

is authorized to conduct trust business in Florida. 

 

A power of attorney must be signed by the principal and by two subscribing witnesses and be 

acknowledged by the principal before a notary public or otherwise provided for the conveyance 

of real estate.
17

 

 

Section 8 creates s. 709.2106, F.S., which specifies that a power of attorney executed on or after 

October 1, 2011, is valid if its execution complies with s. 709.2105, F.S. A power of attorney 

executed before October 1, 2011 is valid if its execution complied with Florida law at the time of 

execution. Additionally, if the power of attorney is a durable power of attorney or a springing 

power of attorney, it will remain durable or springing under this act (part II of ch. 709, F.S.). 

 

A power of attorney executed in another state which does not comply with the execution 

requirements of this part (part II of ch. 709, F.S.) is valid in Florida if the execution of the power 

of attorney complied with the law of the state of execution.
18

 A third person who is requested to 

accept a power of attorney that is valid in Florida solely because of the requirement of 

s. 709.2106(3), F.S.,
19

 may in good faith request, and rely upon, without further investigation, an 

                                                 
17

 See s. 695.03, F.S. 
18

 This concept of portability makes powers of attorneys portable between states. See Real Property, Probate and Trust Law 

Section of the Florida Bar, White Paper: Chapter 709, F.S. (2011) (on file with the Senate Committee on Judiciary). 
19

 The execution of the power of attorney complied with the law of the state of execution. 
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opinion of counsel as to any matter of law concerning the power of attorney, including the due 

execution and validity of the power of attorney. An opinion of counsel requested under 

s. 709.2106(3), F.S., must be provided at the principal’s expense. A third person may accept a 

power of attorney that is valid in Florida solely because of s. 709.2106(3), F.S., if the agent does 

not provide the requested opinion of counsel, and in such case, a third person has no liability for 

refusing to accept the power of attorney. Subsection 709.2106(3), F.S., does not affect any other 

right of a third person who is requested to accept the power of attorney under this part (part II of 

ch. 709, F.S.), or any other provisions of applicable law. 

 

Section 709.2106(4), F.S., provides that a military power of attorney is valid if it is executed in 

accordance with federal law, as amended. A deployment-contingent power of attorney may be 

signed in advance, and is effective upon deployment of the principal, and shall be afforded full 

force and effect by Florida courts. 

 

Section 9 creates s. 709.2107, F.S., which provides that the meaning and effectiveness of a 

power of attorney is governed by part II of ch. 709, F.S., if it is used in Florida or the power of 

attorney states that it is to be governed by the laws of Florida. 

 

Section 10 creates s. 709.2108, F.S., which specifies that except as provided in s. 709.2108(2), 

F.S., a power of attorney is exercisable when executed. Section 709.2108(2), F.S., provides that 

if a power of attorney executed before October 1, 2011, is conditioned on the principal’s lack of 

capacity to manage property and the power of attorney has not become exercisable before that 

date, the power of attorney is exercisable upon delivery of an affidavit of a Florida-licensed 

medical or osteopathic physician. The affidavit must state that the physician is licensed to 

practice medicine or osteopathic medicine in Florida and that the physician believes that the 

principal lacks the capacity to manage property. 

 

Except as provided in s. 709.2108(2), F.S., or s. 709.2106(4) F.S., a power of attorney is 

ineffective if the power of attorney provides that it is to become effective at a future date or upon 

the occurrence of a future event or contingency. 

 

Section 11 creates s. 709.2109, F.S., which provides requirements for the termination or 

suspension of a power of attorney or an agent’s authority. A power of attorney terminates when: 

 

 The principal dies; 

 The principal becomes incapacitated, if the power is not durable; 

 The principal is adjudicated totally or partially incapacitated by a court, unless the court 

determines that certain authority granted by the power of attorney is to be exercisable by 

the agent; 

 The principal revokes the power of attorney; 

 The power of attorney provides that it terminates; 

 The purpose of the power of attorney is accomplished; or 

 The agent’s authority terminates and the power of attorney does not provide for another 

agent to act under the power of attorney. 
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An agent’s authority is exercisable until the authority terminates. An agent’s authority terminates 

when: 

 

 The agent dies, becomes incapacitated, resigns, or is removed by a court; 

 An action is filed for the dissolution or annulment of the agent’s marriage to the principal 

or for their legal separation, unless the power of attorney otherwise provides; or 

 The power of attorney terminates. 

 

The authority granted under a power of attorney is suspended until the petition to initiate judicial 

proceedings to determine the principal’s incapacity, or for the appointment of a guardian 

advocate, is dismissed or withdrawn or the court enters an order authorizing the agent to exercise 

one or more powers granted under the power of attorney. The agent may petition the court in 

which a proceeding is pending, in the event of an emergency, for authorization to exercise a 

power granted under the power of attorney. The petition must set forth the nature of the 

emergency, the property or matter involved, and the power to be exercised by the agent. 

 

Notwithstanding s. 709.2109, F.S., unless otherwise ordered by the court, a proceeding to 

determine incapacity does not affect the authority of the agent to make health care decisions for 

the principal, including those provided in ch. 765, F.S., which deal with health care advance 

directives. If a health care advance directive has been executed by the principal, the terms of the 

directive control if the directive and the power of attorney are in conflict, unless the power of 

attorney is later executed and expressly states otherwise. 

 

Termination or suspension of an agent’s authority or of a power of attorney is ineffective as to 

the agent who, without knowledge of the termination or suspension, acts in good faith under the 

power of attorney. An act so performed, unless otherwise invalid or unenforceable, binds the 

principal and the principal’s successors in interest. 

 

Section 12 creates s. 709.2110, F.S., which specifies requirements for the revocation of a power 

of attorney. A principal may revoke a power of attorney by expressing the revocation in a 

subsequently executed power of attorney or other writing signed by the principal. The principal 

may give notice of the revocation to an agent who has accepted authority under the revoked 

power of attorney. The execution of a power of attorney does not revoke a power of attorney 

previously executed by the principal except as provided in this section. 

 

Section 13 creates s. 709.2111, F.S., which specifies requirements for co-agents and successor 

agents under a power of attorney. Unless the power of attorney states otherwise, each co-agent 

may exercise its authority independently. A principal may designate one or more successor 

agents to act if an agent dies, becomes incapacitated, is not qualified to serve, or declines to 

serve. 

 

Except as otherwise provided in the power of attorney or s. 709.2111(4), F.S., an agent who does 

not participate in or conceal a breach of fiduciary duty committed by another agent, including a 

predecessor agent, is not liable for the actions or omissions of the other agent. 

 

Under s. 709.2111(4), F.S., an agent who has actual knowledge of a breach or imminent breach 

of fiduciary duty by another agent must take reasonable actions appropriate in the circumstances 
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to safeguard the principal’s best interests. If the principal is not incapacitated, giving notice to 

the principal is sufficient. An agent who fails to take action is liable to the principal for 

reasonably foreseeable damages that the principal could have avoided if the agent had taken such 

action. A successor agent does not have a duty to review the conduct or decisions of a 

predecessor agent. Except as provided in s. 709.2111(4), F.S., a successor agent does not have a 

duty to institute any proceeding against a predecessor agent or file a claim against a predecessor 

agent’s estate, for acts or omissions of the predecessor agent as an agent of the principal. If a 

power of attorney requires two or more persons as co-agents to act together, one or more of the 

agents may delegate to a co-agent the authority to conduct banking transactions as provided in 

s. 709.2208(1), F.S., whether the authority to conduct banking transactions is specifically 

enumerated or incorporated by reference to that section in the power of attorney. 

 

Section 14 creates s. 709.2112, F.S., which specifies requirements for the reimbursement and 

compensation of agents. Unless otherwise stated in the power of attorney, an agent is entitled to 

reimbursement of expenses reasonably incurred on behalf of the principal. Unless otherwise 

stated in the power of attorney, a qualified agent is entitled to compensation that is reasonable 

under the circumstances. Notwithstanding any provision in the power of attorney, an agent may 

not be paid compensation unless the agent is a qualified agent. A “qualified agent” is an agent 

who is the spouse of the principal, an heir of the principal, a financial institution that has trust 

powers and a place of business in Florida, an attorney or certified public accountant licensed in 

Florida, or a natural person who has never been an agent for more than three principals at the 

same time. 

 

Section 15 creates s. 709.2113, F.S., which provides that, except as provided in the power of 

attorney, a person accepts appointment as an agent by exercising authority or performing duties 

as an agent or by any other assertion or conduct indicating acceptance. The scope of an agent’s 

acceptance is limited to those aspects of the power of attorney for which the agent’s assertions or 

conduct reasonably manifests acceptance. 

 

Section 16 creates s. 709.2114, F.S., which specifies the duties of an agent. An agent is a 

fiduciary, must act only within the scope of authority granted in the power of attorney and may 

not act contrary to the principal’s reasonable expectations actually known by the agent. The 

agent must act in good faith and not in a manner contrary to the principal’s best interests with 

specified exceptions. The agent must attempt to preserve the principal’s estate plan, to the extent 

actually known to the agent, if preserving the plan is consistent with the principal’s best interests 

based on specified factors.
20

 The agent is prohibited from delegating authority except as provided 

in law for the delegation of investment functions. The agent must keep records on behalf of the 

principal, as well as create and maintain an accurate inventory of the principal’s safe-deposit 

box, if applicable. 

 

                                                 
20

 The mandatory duty “to preserve the principal’s estate plan” is new to Florida law. Under the Uniform Powers of Attorney 

Act, it was a default duty rather than a mandatory one. The duty applies only to the extent the principal’s estate plan is 

actually known by the agent and only when the preservation of the principal’s estate plan is in the principal’s best interest 

based on all relevant factors. The agent may not actually know the principal’s estate plan but has a fiduciary duty to apply the 

relevant factors listed in the bill as to whether preservation of the estate is consistent with the principal’s best interest. See 

discussion of the duty to preserve the principal’s estate plan in White Paper, Real Property, Probate and Trust Law Section of 

the Florida Bar, supra note 4. 
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Except as otherwise provided in the power of attorney, the agent who has accepted appointment 

must act loyally for the sole benefit of the principal; act so as to not create a conflict of interest 

that impairs the agent’s ability to act impartially in the principal’s best interests; and cooperate 

with a person who has authority to make health care decisions for the principal to carry out the 

principal’s reasonable expectations and otherwise act in the principal’s best interests. An agent 

who acts in good faith is not liable to any beneficiary of the principal’s estate plan for failure to 

preserve the plan. If an agent has special skills or expertise or was selected based on the agent’s 

representation that the agent has such skills or expertise, then those special skills must be 

considered in determining whether the agent acted with care, competence, and diligence under 

the circumstances. Absent a breach of duty to the principal, an agent is not liable for a decline in 

the value of the principal’s property. An agent must disclose specified information and 

documents within 60 days of the request or ask for additional time to comply with the request. 

 

Section 17 creates s. 709.2115, F.S., which provides requirements for the exoneration of an 

agent. A power of attorney may provide for exoneration of the agent for acts or decisions made 

in good faith and under the power of attorney except to the extent the provision: 

 

 Relieves the agent of liability for breach of a duty committed dishonestly, with improper 

motive, or with reckless indifference to the purposes of the power of attorney or the 

principal’s best interest; or 

 Was inserted as a result of an abuse of a confidential or fiduciary relationship with the 

principal. 

 

Section 18 creates s. 709.2116, F.S., which provides that a court may construe or enforce a 

power of attorney, review the agent’s conduct, terminate the agent’s authority, remove the agent, 

and grant other appropriate relief. The following parties may petition the court: the principal or 

agent; a guardian, conservator, trustee, or other fiduciary acting for the principal or principal’s 

estate; a person authorized to make health care decisions for the principal if the principal’s health 

care is affected by the agent’s actions; any other interested person; a governmental agency that 

has regulatory authority to protect the welfare of the principal; or a person asked to honor the 

power of attorney. 

 

The court may award reasonable attorney’s fees and costs in any proceeding commenced by the 

filing of a petition under this section. If an agent’s exercise of power is challenged on the 

grounds that the exercise of power was affected by a conflict of interest and evidence is 

presented that the agent (or affiliate) had a personal interest in exercise of the power, then the 

agent or affiliate has the burden of proving, by clear and convincing evidence, that the agent 

acted solely in the interest of the principal or in good faith in the principal’s best interest, and the 

conflict of interest was expressly authorized in the power of attorney. A provision authorizing an 

agent to engage in a transaction affected by a conflict of interest which is inserted into a power of 

attorney as the result of the abuse of a fiduciary or confidential relationship with the principal by 

the agent or the agent’s affiliate is invalid. 

 

The section recognizes and defines affiliates of the agent who may be involved in potential 

conflicts of interest in the exercise of the agent’s powers. Affiliates of an agent include: the 

agent’s spouse; the agent’s descendant, siblings, parents, or their spouses; a corporation or entity 
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that owns a significant interest in the agent; or the agent acting in a fiduciary capacity for 

someone other than the principal. 

 

Section 19 creates s. 709.2117, F.S., which outlines an agent’s liability to the principal or the 

principal’s successors in interest for violations of applicable law . The agent may be required to 

restore the value of the principal’s property to what it would be if the violation had not occurred 

and to reimburse the principal or the principal’s successors in interest for the attorney’s fees and 

costs paid from the principal’s funds on the agent’s behalf in defense of the agent’s actions. 

 

Section 20 creates s. 709.2118, F.S., which provides requirements and methods for an agent’s 

resignation. 

 

Section 21 creates s. 709.2119, F.S., which provides that a third person, who in good faith 

accepts a power of attorney that appears to be executed in accordance with Florida law, may rely 

upon the power of attorney and enforce an authorized transaction against the principal’s property 

as if the power of attorney, the agent’s authority, and authority of the officer executing for or on 

behalf of a financial institution that has trust powers and acting as an agent were genuine, valid, 

and still in effect. A third person does not accept a power of attorney in good faith if the person 

has notice that the power of attorney or the purported agent’s authority is void, invalid, or 

terminated. 

 

A third person may require an agent to execute an affidavit stating where the principal is 

domiciled; that the principal is not deceased; that there has been no revocation, or partial or 

complete termination by adjudication of incapacity or by the occurrence of an event referenced 

in the power of attorney; that the power of attorney has not been suspended by the initiation of 

proceedings to determine incapacity or the appointment of a guardian for the principal; and the 

reasons for the unavailability of the predecessor agents if the affiant is a successor agent. A third 

person may require an officer of a financial institution acting as agent to provide an affidavit that 

meets the requirements of this section. The form of affidavit executed by an agent is provided. 

Additionally, third persons who act in reliance upon the authority granted to the agent and in 

accordance with the instructions of the agent are held harmless by the principal from any loss 

suffered or liability incurred as a result of actions taken before the receipt of written notice of 

revocation, written notice of partial or complete termination by adjudication of incapacity or by 

the occurrence of an event referenced in the power of attorney, notice of death of the principal, 

notice of suspension by initiation of proceedings to determine incapacity or to appoint a 

guardian, or other notice as provided in s. 709.2121, F.S. 

 

Section 22 creates s. 709.2120, F.S., which requires a third person to accept or reject a power of 

attorney within a reasonable time and to state in writing the reason for the rejection. A financial 

institution has four days, excluding Saturdays, Sundays, and legal holidays, to accept or reject a 

power of attorney for banking or security transactions. A third person may not require an 

additional or different form of power of attorney for authority granted in the power of attorney 

presented. A third person is not required to accept a power of attorney if: 

 

 The third person is not otherwise required to engage in a transaction with the principal in 

the same circumstances; 
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 The third person has knowledge of the termination or suspension of the agent’s authority 

or of the power of attorney before exercising the power; 

 A timely request by the third person for an affidavit, English transaction, or opinion of 

counsel is refused by the agent; 

 The third person believes in good faith that the power is not valid or that the agent lacks 

authority to perform the act requested with exceptions; or 

 The third person makes, or has knowledge that another person has made, a report to the 

local adult protective services office alleging that the principal may be subject to physical 

or financial abuse, neglect, exploitation, or abandonment by the agent or others acting for 

or with the agent; 

 

A third person who refuses to accept a power of attorney, in violation of s. 709.2120, F.S., is 

subject to: 

 

 A court order mandating acceptance of the power of attorney; and 

 Liability for damages, including reasonable attorney’s fees and costs incurred in an action 

that confirms the validity of the power of attorney or mandates acceptance of the power 

of attorney. 

 

Section 23 creates s. 709.2121, F.S., which provides requirements for notice. Notice, including a 

notice of revocation, notice of partial or complete termination by adjudication of incapacity or by 

the occurrence of an event referenced in the power of attorney, notice of death of the principal, 

notice of suspension by initiation of proceedings to determine incapacity or to appoint a 

guardian, or other notice, is not effective until it is provided, in writing, to the agent or any third 

persons relying upon a power of attorney. Notice must be accomplished in a manner reasonably 

suitable under the circumstances and likely to result in receipt of the notice or document on the 

agent or affected third person. Notice to a financial institution must contain the name, address, 

and the last four digits of the principal’s taxpayer identification number and be directed to an 

officer or manager of the financial institution in Florida. Notice is effective when given, except 

notice to a financial institution, brokerage company, or title company, which is not effective until 

5 days, excluding Saturdays, Sundays, and legal holidays, after it is received. 

 

Section 24 creates s. 709.2201, F.S., which outlines an agent’s authority to exercise only specific 

authority granted to the agent except as provided in other applicable law. General provisions in a 

power of attorney which do not identify the specific authority granted, such as the authority to do 

all acts, are not an express grant of specific authority. Therefore, such general provisions do not 

grant any authority to the agent. Court approval is not required for any action of the agent in 

furtherance of an express grant of a specific authority. Authorization to an agent in a power of 

attorney may include authority to: 

 

 Execute stock powers or similar documents on behalf of the principal and delegate to a 

transfer agent or similar person the authority to register any stocks, bonds, or other 

securities into or out of the principal’s or nominee’s name. 

 Convey or mortgage homestead property with some requirements for joinder of the 

principal’s spouse or the spouse’s guardian if the principal is married. 
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If such authority is specifically granted in a durable power of attorney, the agent may make all 

health care decisions on behalf of the principal, including health care advance directives 

specified in ch. 765, F.S. An agent may not: perform duties under a contract that requires the 

exercise of personal services of the principal; make any affidavit as to the personal knowledge of 

the principal; vote in any public election on behalf of the principal; execute or revoke any will or 

codicil for the principal; or exercise powers and authority granted to the principal as trustee or as 

court-appointed fiduciary. 

 

If the subjects over which authority is granted in a power of attorney are similar or overlap, the 

broadest authority controls. Authority granted in a power of attorney is exercisable with respect 

to property the principal has when the power of attorney is executed and to property the principal 

later acquires, whether or not the property is located in Florida and whether or not the authority 

is exercised or the power of attorney is executed in Florida. Acts by the agent under the power of 

attorney have the same effect and inure to the benefit of and bind the principal and his or her 

successors in interest as if the principal had performed the act. 

 

Section 25 creates s. 709.2202, F.S., notwithstanding s. 709.2201, F.S., which provides that only 

if the principal signed or initialed next to each specific enumeration of the authority, the exercise 

of the authority is consistent with the agent’s duties under s. 709.2114, F.S., and the exercise is 

not otherwise prohibited by another agreement or instrument, an agent may exercise the 

following authority: 

 

 Create an inter vivos trust; 

 Amend, modify, revoke, or terminate a trust created by or on behalf of the principal and only 

if the trust instrument explicitly authorizes such acts by the settlor’s agent; 

 Make a gift with specified limitations; 

 Create or change a beneficiary designation; 

 Waive the principal’s right to be a beneficiary of a joint and survivor annuity, including 

survivor benefits under a retirement plan; or 

 Disclaim property and powers of appointment. 

 

Notwithstanding a grant of authority to do an act authorized under this section, unless the power 

of attorney otherwise provides, an agent who is not an ancestor, spouse or descendant of the 

principal may not exercise authority to create in the agent, or in an individual to whom the agent 

owes a legal obligation of support, an interest in the principal’s property, whether by gift, right of 

survivorship, beneficiary designation, disclaimer, or otherwise. 

 

Unless the power of attorney otherwise provides, a provision in a power of attorney granting 

general authority with respect to gift authorizes the agent to only: 

 

 Make outright to, or for the benefit of, a person a gift of any of the principal’s property in an 

amount per donee not to exceed the annual dollar limits of the federal gift tax exclusion 

without regard to whether the federal gift tax exclusion applies to the gift, or if the principal’s 

spouse agrees to consent to a split gift in an amount per donee not to exceed twice the annual 

federal gift tax exclusion limit; and 
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 Consent to the splitting of a gift made by the principal’s spouse in an amount per donee not 

to exceed the aggregate annual gift tax exclusions for both spouses. 

 

Section 709.2202(4), F.S., specifies additional acts that do not require specific authority,
21

 if the 

agent is authorized to conduct banking transactions. A bank or other financial institution does not 

have a duty to inquire as to the appropriateness of the agent’s exercise of that authority and is not 

liable to the principal or any other person for actions taken in good faith reliance on the 

appropriateness of the agent’s actions. The agent’s fiduciary duties to the principal with respect 

to the exercise of the power of attorney under the acts specified in s. 709.2202(4), F.S., are not 

eliminated. 

 

Section 709.2202, F.S., does not apply to a power of attorney executed before October 1, 2011. 

 

Section 26 creates s. 709.2208(1), F.S., which provides that a power of attorney that includes a 

statement that the agent has “authority to conduct banking transactions as provided in 

s. 709.2208(1), F.S.,” grants general authority to the agent to engage in specified transactions 

with financial institutions without additional specific enumeration in the power of attorney which 

include but are not limited to authority to: 

 

 Establish, continue, modify, or terminate an account or other banking arrangement with a 

financial institution; 

 Contract for services available from a financial institution; 

 Withdraw, by check, order, electronic funds transfer, or otherwise, money or property of the 

principal deposited with or left in the custody of a financial institution; 

 Receive statements of accounts, vouchers, notices, and similar documents from a financial 

institution and act with respect to them; 

 Purchase cashier’s checks, official checks, counter checks, bank drafts, money orders, and 

similar instruments; 

 Endorse and negotiate checks, cashier’s checks, official checks, drafts, and other negotiable 

paper of the principal or payable to the principal or the principal’s order, transfer money, and 

accept a draft drawn by a person upon the principal and pay it when due; 

 Apply for, receive, and use debit cards, electronic transaction authorizations, and traveler’s 

checks from a financial institution; 

 Use, charge, or draw upon any line of credit, credit card, or other credit established by the 

principal with a financial institution; and  

 Consent to an extension of time of payment with respect to commercial paper or a financial 

transaction with a financial institution.  

 

Section 709.2208(2), F.S., provides that a power of attorney that includes a statement that the 

agent has “authority to conduct investment transactions as provided in s. 709.2208(2), F.S.,” 

grants general authority to the agent with respect to securities held by financial institutions to 

take specified actions without additional specific enumeration in the power of attorney which 

include, but are not limited to, authority to: 

                                                 
21

 These acts do not require specific authority: making a deposit to or withdrawal from an insurance policy, retirement 

account, individual retirement account, benefit plan, bank account, or any other account held jointly or otherwise held in 

survivorship or payable on death. 
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 Buy, sell, and exchange investment instruments; 

 Establish, continue, modify, or terminate an account with respect to investment instruments; 

 Pledge investment instruments as security to borrow, pay, renew, or extend the time of 

payment of a debt of the principal; 

 Receive certificates and other evidences of ownership with respect to investment 

instruments; 

 Exercise voting rights with respect to investment instruments in person or by proxy, enter 

into voting trusts, and consent to limitations on the right to vote; and 

 Sell commodity futures contracts and call and put options on stocks and stock indexes. 

 

“Investment instruments” is defined for purposes of s. 709.2208(2), F.S., and expressly excludes 

commodity futures contracts and call and put options on stocks and stock indexes. 

 

Section 27 creates s. 709.2301, F.S., which provides that the common law of agency and 

principles of equity supplement this part (part II of ch. 709, F.S.), except as modified by this part 

(part II of ch. 709, F.S.) or other state law. 

 

Section 28 creates s. 709.2302, F.S., which provides that this part (part II of ch. 709, F.S.) does 

not supersede any other law applicable to financial institutions or other entities, and that law 

controls if inconsistent with this part (part II of ch. 709, F.S.). 

 

Section 29 creates s. 709.2303, F.S., which provides that the remedies under this part (part II of 

ch. 709, F.S.) are not exclusive and do not abrogate any right or remedy under any other law than 

this part (part II of ch. 709, F.S.). 

 

Section 30 creates s. 709.2401, F.S., which provides that this part (part II of ch. 709, F.S.) 

modifies, limits, and supersedes the federal Electronic Signatures in Global and National 

Commerce Act, but does not modify, limit, or supersede s. 101(c) of that federal act or authorize 

electronic delivery of any of the notices described in s. 103(b) of that federal act. 

 

Section 31. Section 709.2402 provides that, except as otherwise provided in part II (part II of 

ch. 709, F.S.), part II: 

 

 Applies to a power of attorney created before, on, or after October 1, 2011, and to acts of the 

agent occurring on or after that date. 

 An act of the agent occurring before October 1, 2011, is not affected by this part (part II, of 

ch. 709, F.S.). 

 

Section 32 amends 736.0602, F.S., in order to correct a statutory cross-reference to s. 709.2202, 

F.S. 

 

Section 33 repeals s. 709.01, F.S., relating to the authority of a power of attorney when the 

principal is dead; s. 709.015, F.S., relating to the authority of an agent under a power of attorney 

when the principal is listed as missing; s. 709.08, F.S., relating to a durable power of attorney; 

and s. 709.11, F.S., relating to a deployment-contingent power of attorney. 
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Section 34 provides an effective date of October 1, 2011. 

IV. Constitutional Issues: 

A. Municipality/County Mandates Restrictions: 

None. 

B. Public Records/Open Meetings Issues: 

None. 

C. Trust Funds Restrictions: 

None. 

V. Fiscal Impact Statement: 

A. Tax/Fee Issues: 

None. 

B. Private Sector Impact: 

None. 

C. Government Sector Impact: 

None. 

VI. Technical Deficiencies: 

None. 

VII. Related Issues: 

None. 

VIII. Additional Information: 

A. Committee Substitute – Statement of Substantial Changes: 
(Summarizing differences between the Committee Substitute and the prior version of the bill.) 

CS by Judiciary on March 14, 2011: 
The committee substitute corrects references to Florida licensed medical and osteopathic 

physicians and their duties to execute an affidavit of a principal’s incapacity for a 

springing power of attorney to take effect at the time of the principal’s incapacity. The 

committee substitute revises the bill to clarify that the agent of a power of attorney must 

attempt to preserve the principal’s estate plan, as the plan is known to the agent, and as 

the agent applies the factors to determine whether the preservation is consistent with the 
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principal’s best interest. The committee substitute corrects several scrivener’s errors and 

statutory cross-references to conform to changes in the bill. 

B. Amendments: 

None. 

This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate. 
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The Committee on Banking and Insurance (Oelrich) recommended the 

following: 

 

Senate Amendment  1 

 2 

Delete line 26 3 

and insert: 4 

to a physician licensed under chapter 458 or chapter 459. The 5 

physician shall  6 
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The Committee on Banking and Insurance (Oelrich) recommended the 

following: 

 

Senate Amendment  1 

 2 

Delete lines 47 - 49. 3 
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The Committee on Banking and Insurance (Oelrich) recommended the 

following: 

 

Senate Amendment  1 

 2 

Delete line 73 3 

and insert: 4 

to obtain services from a contracted provider without a 5 
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I. Summary: 

The bill requires a licensed physician, other than one providing emergency services and care, to 

screen a minor for autism spectrum disorder (ASD) when the parent or legal guardian of the 

minor believes the minor exhibits symptoms of ASD and notifies the physician. Based on a 

determination by the physician of medical necessity or lack thereof, the physician must refer the 

minor for additional ASD screening or inform the parent or legal guardian of other available 

ASD screening options. 

 

The bill requires health insurers and health maintenance organizations (HMOs) to provide 

coverage for ―direct patient access,‖ as defined in the bill, to an appropriate specialist for 

screening for or evaluation or diagnosis of ASD. The bill mandates that health insurance policies 

and HMO contracts provide coverage for a minimum of three visits per policy year for that 

purpose. 

 

The bill substantially amends the following sections of the Florida Statutes: 627.6686 and 

641.31098. 

 

The bill creates the following section of the Florida Statutes: 381.986. 

REVISED:         
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II. Present Situation: 

What is Autism? 

Autism is a term used to describe a group of complex developmental disabilities that many 

researchers believe are the result of a neurological disorder that affects the functioning of the 

brain. Individuals with autism often have problems communicating with others through spoken 

language and nonverbal communication. The early signs of autism usually appear in the form of 

developmental delays before a child turns 3 years old.
1
 

 

Section 393.063(3), F.S., defines autism as: ―. . . a pervasive, neurologically based 

developmental disability of extended duration which causes severe learning, communication, and 

behavior disorders with age of onset during infancy or childhood. Individuals with autism exhibit 

impairment in reciprocal social interaction, impairment in verbal and nonverbal communication 

and imaginative ability, and a markedly restricted repertoire of activities and interests.‖ 

 

The various forms of autism are referred to as the autism spectrum disorders, meaning that 

autism can be manifested in a wide variety of combinations, from mild to severe. Thus, many 

different behaviors can indicate that a person should be diagnosed as autistic. 

 

According to the National Institute of Mental Health (NIMH),
2
 the pervasive developmental 

disorders, or ASDs, range from a severe form, called autistic disorder, to a milder form, 

Asperger’s syndrome.
3
 If a child has symptoms of either of these disorders, but does not meet the 

specific criteria for either, the diagnosis is called pervasive developmental disorder not otherwise 

specified (PDD-NOS). Other rare, severe disorders that are included in the autism spectrum are 

Rett syndrome
4
 and childhood disintegrative disorder.

5
 

                                                 
1
 Centers for Disease Control and Prevention website, Found at: <http://www.cdc.gov/ncbddd/autism/signs.html> (Last 

visited on March 17, 2011). 
2
 Department of Health and Human Services, National Institute of Mental Health. Autism Spectrum Disorders: Pervasive 

Developmental Disorders. Printed 2004 Reprinted 2008. Found at: 

<http://www.nimh.nih.gov/health/publications/autism/nimhautismspectrum.pdf> (Last visited on March 17, 2011). 
3
 The NIMH states that children with Asperger’s syndrome are similar to high-functioning children with autism in that their 

language and intelligence remain intact. Like autistic children, persons with Asperger’s syndrome have repetitive behaviors, 

severe social problems, and clumsy movements. The symptoms of Asperger’s syndrome usually appear later in childhood 

than those of autism. 
4
 The NIMH provides the following explanation of Rett syndrome: Rett syndrome is relatively rare, affecting almost 

exclusively females, one out of 10,000 to 15,000. After a period of normal development, sometime between 6 and 18 months, 

autism-like symptoms begin to appear. The little girl’s mental and social development regresses—she no longer responds to 

her parents and pulls away from any social contact. If she has been talking, she stops; she cannot control her feet; she wrings 

her hands. Some of the problems associated with Rett syndrome can be treated. Physical, occupational, and speech therapy 

can help with problems of coordination, movement, and speech. 
5
 The NIMH provides the following explanation of childhood disintegrative disorder: Very few children who have an ASD 

diagnosis meet the criteria for childhood disintegrative disorder (CDD). An estimate based on four surveys of ASD found 

fewer than two children per 100,000 with an ASD could be classified as having CDD. This suggests that CDD is a very rare 

form of ASD. It has a strong male preponderance. Symptoms may appear by age 2, but the average age of onset is between 3 

and 4 years. Until this time, the child has age-appropriate skills in communication and social relationships. The long period of 

normal development before regression helps differentiate CDD from Rett syndrome. The loss of such skills as vocabulary is 

more dramatic in CDD than they are in classical autism. The diagnosis requires extensive and pronounced losses involving 

motor, language, and social skills. CDD is also accompanied by loss of bowel and bladder control and oftentimes seizures 

and a very low IQ. 
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The NIMH states that all children with an ASD demonstrate deficits in: 

 

 Social Interaction – Most children with an ASD have difficulty learning to engage in 

everyday human interaction. Children with an ASD are also slower in understanding subtle 

social cues (nonverbal communication) and thus struggle to interpret what others are thinking 

and feeling. This may cause them to find social interaction confusing and frustrating. It is 

also common for people with an ASD to have difficulty controlling their emotions. Examples 

include episodes of disruptive behavior such as crying or verbal outbursts at inappropriate 

times or physical aggression. Autistics often can lose self control when exposed to a strange, 

overwhelming environment or when they become angry or frustrated. 

 Verbal and nonverbal communication – Autistics have difficulty developing standard 

communication skills. Some children with an ASD remain mute, while others do not develop 

language until ages 5 to 9. Others use language in unusual ways or utilize sign language or 

pictures to communicate. The body language of autistics can be difficult to understand 

because it is not always consistent with the words they are saying. As they grow older, 

persons with an ASD often become more aware of their difficulties in communication, which 

can lead to anxiety or depression. 

 Repetitive behaviors or interests – Children with an ASD often perform odd repetitive 

motions that set them apart from their peers. For example, some children and adults 

repeatedly flap their arms or walk on their toes while others freeze in position. Children with 

an ASD exhibit the need for consistency in their environment. Changes in daily routines—

such as mealtimes, dressing, bathing, going to school at a certain time and by the same 

route—can cause autistics to become extremely disturbed. As children, they might spend 

hours lining up their toys in a certain way and if the toys are moved, they become upset. 

Additionally, autistics often form intense, obsessive preoccupations with certain objects or 

topics on which they focus much of their energy. 

 

Another common difficulty is that children with an ASD often have unusual responses to sensory 

experiences, such as certain sounds or the way objects look. 

 

The Diagnostic and Statistical Manual of Mental Disorders (DSM), published by the American 

Psychiatric Association, is the primary system used to classify and diagnose mental disorders. 

The 4th edition of the DSM was released in 1994. On February 10, 2010, the American 

Psychiatric Association released its draft criteria for the fifth edition of the DSM on its website.
6
 

The draft DSM-5 includes collapsing all autism related diagnoses into one single category, 

―autism spectrum disorder‖ that would incorporate autistic disorder, Asperger’s syndrome, 

childhood disintegrative disorder, and pervasive developmental disorder not otherwise specified. 

The final DSM-5 is not scheduled for release until May 2013. 

 

Sections 627.6686(2)(b) and 641.31098(2)(b), F.S., define the term ―autism spectrum disorder‖ 

as any of the following disorders as defined in the most recent edition of the Diagnostic and 

Statistical Manual of Mental Disorders of the American Psychiatric Association: 

 

                                                                                                                                                                         
 
6
 Proposed Draft Revisions to DSM Disorders and Criteria. Found at: <http://www.dsm5.org/Pages/Default.aspx> (Last 

visited on March 17, 2011). 
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 Autistic disorder. 

 Asperger’s syndrome. 

 Pervasive developmental disorder not otherwise specified. 

 

The law requires certain insurance coverage for diagnostic screening, intervention, and 

treatment of autism spectrum disorder for eligible individuals and defines an eligible 

individual as: 

 

. . .an individual under 18 years of age or an individual 18 years of age or 

older who is in high school who has been diagnosed as having a 

developmental disability at 8 years of age or younger.
7
 

 

Diagnosis of Autism Spectrum Disorders 

There is no medical test for ASDs. Instead, doctors look at behavioral symptoms to make a 

diagnosis. These symptoms may show up within the first few months of life or may appear at any 

time before the age of 3.
8
 

 

According to the Centers for Disease Control and Prevention (CDC), research shows that the 

diagnosis of autism at age 2 can be reliable, valid, and stable. However, many children do not 

receive final diagnosis until they are much older. This delay in diagnosis may result in lost 

opportunities for specialized early intervention.
9
 

 

The diagnosis of an ASD is a two-stage process. The first stage involves developmental 

screening during ―well child‖ check-ups. These screening tests are used solely for identifying 

children with developmental disabilities. Additional screening may be needed if a child is at high 

risk
10

 for an ASD or if the symptoms warrant it.
11

 

 

The second stage of diagnosis is a comprehensive evaluation. If the initial screening tests 

indicate the possibility of an ASD, then further comprehensive testing is performed. 

Comprehensive testing is done by health care practitioners from multiple disciplines 

(psychologists, psychiatrists, neurologists, speech therapists, and other professions with 

experience in diagnosing children with an ASD) that evaluate the child in depth and determine if 

there is a developmental disorder, and if so, render a diagnosis. This may include:
12

 

 

 Clinical observations; 

 Parent interviews; 

                                                 
7
 ss. 627.6686(2)(c) and 641.31098(2)(c), F.S. 

8
 Centers for Disease Control and Prevention website. Found at: <http://www.cdc.gov/ncbddd/autism/screening.html> (Last 

visited on March 17, 2011). 
9
 Centers for Disease Control and Prevention website. Found at <http://www.cdc.gov/ncbddd/autism/screening.html> (Last 

visited on March 17, 2011). 
10

 The CDC considers a child with a sibling or parent with an ASD to be at high risk. 
11

 Centers for Disease Control and Prevention website, Found at <http://www.cdc.gov/ncbddd/autism/screening.html> (Last 

visited on March 17, 2011). 
12

 Centers for Disease Control and Prevention website, Found at <http://www.cdc.gov/ncbddd/autism/screening.html> (Last 

visited on March 17, 2011). 
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 Developmental histories; 

 Psychological testing; 

 Speech and language assessments; 

 The possibility of the use of one or more autism diagnostic scales; and 

 The possibility of physical, neurological, and genetic testing. 

 

Treatment Approaches 

Much of the scientific and clinical evidence indicates that early treatment of autism during 

preschool years (ages 3 to 5) often yields positive results in mitigating the effects of ASDs. 

According to the National Institute of Neurological Disorders and Stroke (NINDS), therapies for 

autism are designed to remedy specific symptoms.
13

 Educational and behavioral interventions are 

highly-structured and usually aimed at the development of skills such as language and social 

skills. Medication may be prescribed to reduce self-injurious behavior or other behavioral 

symptoms of autism. Early intervention is important for children because children learn most 

rapidly when they are very young. If begun early enough, such intervention has a chance of 

favorably influencing brain development. In a 2001 report, the Commission on Behavioral and 

Social Sciences and Education recommended that treatment ―services begin as soon as a child is 

suspected of having an autistic spectrum disorder. Those services should include a minimum of 

25 hours a week, 12 months a year, in which the child is engaged in systematically planned, and 

developmentally appropriate educational activity toward identified objectives.‖
14

 

 

The Center for Autism and Related Disabilities provided the following information concerning 

the application of speech-language therapy, occupational therapy, and physical therapy for 

individuals with autism: 

 

 Speech-Language Therapy: People with autism usually have delays in communication. 

Speech therapists look for a system of communication that will work for an individual with 

autism and may consider alternatives to the spoken word such as signing, typing, or a picture 

board with words. 

 Occupational Therapy: Commonly, this therapy focuses on improving fine motor skills, such 

as brushing teeth, feeding, and writing, or sensory motor skills that include balance, 

awareness of body position, and touch. 

 Physical Therapy: This therapy specializes in developing strength, coordination, and 

movement. 

 

According to the NIMH, a number of treatment approaches have evolved in the decades since 

autism was first identified. These approaches include developmental, behaviorist, and 

nonstandard. Developmental approaches provide consistency and structure along with 

appropriate levels of stimulation. 

 

                                                 
13

 National Institutes of Health, National Institute of Neurological Disorders and Stroke, Autism Information Page. Found at: 

<http://www.ninds.nih.gov/disorders/autism/autism.htm#Is_there_any_treatment> (Last visited on March 18, 2011). 
14

 Commission on Behavioral and Social Sciences and Education, Educating Children with Autism 6, 2001. Found at: 

<http://www.nap.edu/openbook.php?record_id=10017&page=66> (Last visited on March 18, 2011). 
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Behaviorist training approaches are based on rewarding individuals for a certain type of 

behavior. Dr. Ivar Lovaas pioneered the use of behaviorist methods for children with autism 

more than 25 years ago. Lovaas therapy involves time-intensive, highly structured, repetitive 

sequences in which a child is given a command and rewarded each time he responds correctly. 

Using this approach for up to 40 hours a week, some children may be brought to the point of 

near-normal behavior. Others are much less responsive to the treatment. However, some 

researchers and therapists believe that less intensive treatments, particularly those begun early in 

a child’s life, may provide the same level of efficacy. 

Health Insurance Coverage for Autism Spectrum Disorders in Florida 

In 2008, the Legislature passed CS/CS/SB 2654, which included the Steven A. Geller Autism 

Coverage Act and the Window of Opportunity Act.
15

 

 

The Window of Opportunity Act required the Office of Insurance Regulation (OIR) to convene a 

workgroup of stakeholders by August 31, 2008, to negotiate a compact for a binding agreement 

among the participants relating to insurance coverage and access to services for persons with 

developmental disabilities. The law required the compact to include coverage for behavioral 

analysis and behavior assistant services, speech therapy, physical therapy, and occupational 

therapy when medically necessary; policies and procedures for notifying policy holders of the 

amount, scope, and developmental disability conditions covered. In addition, the compact was to 

provide penalties for documented cases of denial of claims for medically necessary services due 

to the presence of a developmental disability. The law also required the compact to provide 

proposals for new product lines that may be offered in conjunction with traditional health 

insurance to provide a more appropriate means of spreading risk, financing costs, and accessing 

favorable prices. 

 

In September 2008, the OIR convened the Developmental Disabilities Compact Workgroup to 

develop the compact required in law. A compact was developed by the workgroup and adopted 

on December 17, 2008.
16

 Insurers and HMOs that sign onto the compact agreement must provide 

coverage for developmental disabilities as specified in the compact for all plans issued or 

renewed after January 1, 2010. The OIR reports that Total Health Choice is the only health 

insurer that has signed onto the autism compact.
17

 

 

All insurers and HMOs that did not sign the Developmental Disabilities Compact Workgroup by 

April 1, 2009, are subject to the requirements of the Steven A. Gellar Autism Act. The Act 

requires insurers, including the state group insurance plan, to provide coverage for well-baby and 

child screening for diagnosing the presence of autism and to cover the treatment of autism 

through applied behavioral analysis and assistant services, physical therapy, speech therapy, and 

occupational therapy.
18

 The autism disorders covered in the law are: autistic disorder, Asperger’s 

                                                 
15

 See ch. 2008-30, L.O.F. 
16

 Developmental Disabilities Compact. Found at: <http://www.floir.com/pdf/DDCProposal-A.pdf> (Last visited on March 

18, 2011). 
17

 Florida Department of Financial Services Library. Found at: 

http://www.myfloridacfo.com/consumers/insurancelibrary/index.htm#insurance/l_and_h/health_coverages/health_coverage_-

_autism_and_developmental_disabilities.htm (last visited on March 18, 2011).  
18

 ss. 627.6686 and 641.31098, F.S. 
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syndrome, and pervasive developmental disorder not otherwise specified. The insurance 

coverage is limited to $36,000 annually with a $200,000 total lifetime benefit. Beginning 

January 1, 2011, the coverage maximum will increase with inflation. 

 

State Group Health Insurance Program 

The Division of State Group Health Insurance of the Department of Management Services offers 

health insurance benefits for state and political subdivision employees.
19

 On January 1, 2010, the 

State Group Health Insurance Program implemented the requirements of the Steven A. Geller 

Autism Coverage Act, which requires comprehensive coverage for the screening, diagnosis, and 

treatment of autism spectrum disorder. The State Group Insurance Plan is required to cover well-

baby and child screening for diagnosing the presence of autism and to cover the treatment of 

autism through applied behavior analysis and assistant services, physical therapy, speech therapy 

and occupational therapy. The disorders covered are autistic disorder, Asperger’s syndrome and 

pervasive developmental disorder not otherwise specified. Children under age 18 or in high 

school are covered. 

III. Effect of Proposed Changes: 

Section 1 creates s. 381.986, F.S., to require a licensed physician to screen a minor for ASD, in 

accordance with the American Academy of Pediatrics’ guidelines,
20

 when the parent or legal 

guardian of the minor believes the minor exhibits symptoms of ASD and notifies the physician. 

If the physician determines that a referral to a specialist is medically necessary, he or she must 

refer the minor to an appropriate specialist to determine whether the minor meets diagnostic 

criteria for ASD. If the physician determines that a referral to a specialist is not medically 

necessary, the physician must inform the parent or guardian that he or she can self-refer to the 

Early Steps Program
21

 or other specialist in autism. The bill exempts physicians providing 

emergency services and care
22

 from this requirement. 

 

An ―appropriate specialist‖ is defined in the bill as a qualified professional who is experienced in 

the evaluation of autism spectrum disorder, is licensed in this state, and has training in validated 

diagnostic tools. The term includes, but is not limited to: 

 

 A psychologist; 

 A psychiatrist; 

 A neurologist; 

 A developmental or behavioral pediatrician; or 

 A professional whose licensure is deemed appropriate by the Children’s Medical Services 

Early Steps Program within the Department of Health. 

                                                 
19

 See s. 110.123(3)(b), F.S. 
20

 Greenspan et. al., ―Guidelines for Early Identification, Screening, and Clinical Management of Children With Autism 

Spectrum Disorders,‖ Pediatrics: Official Journal of the American Academy of Pediatrics, April 2008, vol. 121, no. 4, p. 828. 
21

 Early Steps is Florida’s early intervention system that offers services to eligible infants and toddlers (birth to thirty-six 

months) with significant delays or a condition likely to result in a developmental delay. Early intervention is provided to 

support families and caregivers in developing the competence and confidence to help their child learn and develop. See 

http://www.doh.state.fl.us/alternatesites/cms-kids/families/early_steps/early_steps.html 
22

 See s. 395.1041, F.S. 
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Sections 2 and 3 amends ss. 627.6686 and 641.31098, F.S., to mandate that health insurance 

plans and health maintenance contracts provide coverage for direct patient access to an 

appropriate specialist, as defined by the bill in s. 381.986, F.S, (see above) for a minimum of 

three visits per policy year for screening for or evaluation or diagnosis of ASD. 

 

The bill defines ―direct patient access‖ as the ability of an insured to obtain services from an in-

network provider without a referral or other authorization before receiving services. 

 

Section 4 provides an effective date for the bill of July 1, 2011. 

IV. Constitutional Issues: 

A. Municipality/County Mandates Restrictions: 

The provisions of this bill have no impact on municipalities and the counties under the 

requirements of Article VII, Section 18 of the Florida Constitution. 

B. Public Records/Open Meetings Issues: 

The provisions of the bill have no impact on public records or open meetings issues under 

the requirements of Article I, Section 24(a) and (b) of the Florida Constitution. 

C. Trust Funds Restrictions: 

The provisions of this bill have no impact on the trust fund restrictions under the 

requirements of article III, Subsection 19(f) of the Florida Constitution. 

V. Fiscal Impact Statement: 

A. Tax/Fee Issues: 

None. 

B. Private Sector Impact: 

The bill may increase the total number and cost of claims incurred by insurers and HMOs 

for evaluations because more minors may be referred for ASD screening or visit 

specialists under the direct patient access provision. If so, the bill may cause health 

insurance costs to increase by an indeterminate amount. 

C. Government Sector Impact: 

Division of State Group Insurance/Department of Management Services 

The Division of State Group Insurance within the Department of Management Services 

(DMS) examined the bill for fiscal impact on the State Group Health Insurance Program. 

DMS advises that because the bill requires coverage for direct patient access and a 

minimum of three visits per policy year for autism spectrum screenings (in addition to the 

non-specialist opinion of the primary care physician), the bill could result in marginally 

higher cost if medically unnecessary repetition of valid screenings occurs. 
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The DMS solicited comments from the five HMOs that are part of the program and two 

of the five indicated that the bill would have a fiscal impact. HMO 1 noted the impact as 

indeterminate and HMO 2 estimates the fiscal impact as $4.00 per member per month. 

The estimated fiscal impact for the two HMOs is provided below. 

 

HMO FY 2011-12 FY 2012-13 FY 2013-14 

HMO 1 Indeterminate Indeterminate Indeterminate 

HMO 2 $741,936 $769,584 $795,744 

 

Department of Health 

 

The Department of Health has provided the following fiscal analysis: 

 

 The bill could result in additional families seeking ASD screening from the Early 

Steps Program, which would increase the program’s screening costs. 

 The bill could increase the number children in the program who need early 

intervention services, which could result in further increased costs and in the inability 

of the Early Steps Program to ensure that appropriate early intervention services are 

available to eligible children. 

 The exact fiscal impact is indeterminate. 

VI. Technical Deficiencies: 

Section 1 refers to ―a physician licensed in this state.‖ It may be more appropriate to specify a 

physician licensed under ch. 458 or ch. 459, F.S. 

 

Section 1 defines the term ―appropriate specialist,‖ in part, with the phrase ―has training in 

validated diagnostic tools.‖ However, the term ―validated diagnostic tools‖ is defined neither in 

the bill nor in existing Florida law, leaving ambiguous the standard(s) by which a diagnostic tool 

may be considered ―validated.‖ 

 

Section 2, which amends s. 627.6686, F.S., defines ―direct patient access‖ using the term ―in-

network‖ provider. However, not all health plans governed by this statute have ―networks‖ or 

―in-network‖ providers, instead, they might have ―contracted‖ providers. 

VII. Related Issues: 

Section 624.215, F.S., requires every person or organization seeking consideration of a 

legislative proposal mandating health coverage to submit to the Agency for Health Care 

Administration and the appropriate legislative committees having jurisdiction a report assessing 

the social and financial impacts of the proposed coverage. The Senate Committee on Health 

Regulation has not received a report analyzing the mandated coverage for direct patient access to 

an appropriate specialist for a minimum of three visits per policy year as created by the bill. 
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VIII. Additional Information: 

A. Committee Substitute – Statement of Substantial Changes: 
(Summarizing differences between the Committee Substitute and the prior version of the bill.) 

B. Amendments: 

None. 

This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate. 
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The Committee on Banking and Insurance (Fasano) recommended the 

following: 

 

Senate Amendment (with title amendment) 1 

 2 

Delete lines 203 - 1533 3 

and insert: 4 

Section 3. Present subsections (10), (11), and (12) of 5 

section 817.234, Florida Statutes, are renumbered as subsections 6 

(11), (12), and (13), respectively, and a new subsection (10) is 7 

added to that section, to read: 8 

817.234 False and fraudulent insurance claims.— 9 

(10) In addition to any criminal liability, a person 10 

convicted of violating any provision of this section for the 11 

purpose of receiving insurance proceeds from a motor vehicle 12 
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insurance contract is subject to a civil penalty. 13 

(a) Except for a violation of subsection (9), the civil 14 

penalty shall be: 15 

1. A fine up to $5,000 for a first offense. 16 

2. A fine greater than $5,000, but not to exceed $10,000, 17 

for a second offense. 18 

3. A fine greater than $10,000, but not to exceed $15,000, 19 

for a third or subsequent offense. 20 

(b) The civil penalty for a violation of subsection (9) 21 

must be at least $15,000, but may not exceed $50,000. 22 

(c) The civil penalty shall be paid to the Insurance 23 

Regulatory Trust Fund within the Department of Financial 24 

Services and used by the department for the investigation and 25 

prosecution of insurance fraud. 26 

(d) This subsection does not prohibit a state attorney from 27 

entering into a written agreement in which the person charged 28 

with the violation does not admit to or deny the charges but 29 

consents to payment of the civil penalty. 30 

 31 

================= T I T L E  A M E N D M E N T ================ 32 

And the title is amended as follows: 33 

Delete lines 12 - 112 34 

and insert: 35 

statement regarding insurance fraud; amending s. 36 

817.234, F.S.; providing civil penalties for 37 

fraudulent insurance claims involving motor vehicle 38 

insurance; providing an effective date. 39 
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I. Summary: 

Senate Bill 1930 revises the Florida Motor Vehicle No-Fault Law (No-Fault Law) and related 

statutory provisions. The bill: 

 

 Requires law enforcement officers to use the Florida Traffic Crash Report—Long Form in 

accidents involving passengers or passenger complains of pain or discomfort. 

 Requires an “Insurance Fraud Notice” to be included within the application for health care 

clinic licensure. 

 Establishes the Fight Auto Fraud Fund direct support organization to support the prosecution, 

investigation, and prevention of motor vehicle insurance fraud. 

 Requires requests for the disclosure of liability insurance information made to a self-insured 

corporation to be sent by certified mail to the entity’s registered agent. 

 Creates additional language expressing the Legislative intent of the Florida Motor Vehicle 

No-Fault Law. 

 Defines “Claimant” to mean the person, organization, or entity seeking benefits, including all 

assignees. 

 Revises provisions regarding Personal Injury Protection (PIP) policies offering a Preferred 

Provider (PPO) option for medical benefits. The bill authorizes motor vehicle insurers to 

contract with a health insurer to use its existing PPO network. The bill authorizes insurers to 

offer a discount to policyholders that select a policy that uses a PPO network to provide PIP 

benefits and specify that reimbursement will only be provided to network providers. 

 Requires a clinic or entity that initially submits a PIP claim to an insurer to include a sworn 

affidavit that documents it is eligible to receive reimbursement. 

REVISED:         
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 Requires the insured and a medical provider that accepts an assignment of no-fault benefits to 

comply with all terms of the policy and cooperate under the policy, including submitting to 

an examination under oath (EUO). 

 Revises provisions related to demand letters.  

o The claimant filing suit must submit the demand letter.  

o A demand letter that does not meet the requirements of s. 627.736(11), F.S., or is 

sent during the pendency of a lawsuit is defective.  

o Demand letters may not be used to request record production from the insurer.  

o If the insurer pays in response to a demand letter and the claimant disputes the 

amount paid, the claimant must send a second demand letter stating the exact 

amount the claimant believes the insurer owes and why the amount paid is 

incorrect. The insurer then has 10 additional days after receiving the second 

demand letter to issue any additional payment that is owed. 

 Specifies that the insurer does not have notice of the amount of covered loss or medical bills 

unless the statements and bills are properly completed in their entirety. 

 Requires health care providers to provide disclosures and patient logs to the injured person 

describing treatment in readable language. The provider must provide copies of the patient 

log within 30 days after receiving a written request from the insurer. 

 Clarifies the Medicare fee schedule in effect of January 1 will be the PIP fee schedule for the 

entire calendar year. 

 States that the insurer may define in the insurance policy what constitutes “reasonable proof” 

that the insurer is not liable to provide PIP benefits. 

 Tolls the 30-day period for payment if the insurer reasonably believes a fraudulent insurance 

act was committed. The insurer must investigate and reach a claims decision within 120 days. 

 Prohibits a claimant from recovering PIP benefits if the claimant submits a false or 

misleading statement, document, record, bill or information or otherwise commits or attempts 

to commit a fraudulent insurance act as defined in s. 626.989, F.S. The claimant is not 

entitled to any PIP benefits regardless of whether a portion of the claim is legitimate. 

 Prohibits a provider from billing the insured or injured party for charges that are unpaid for 

failure to comply with the prohibition against false statements or fraudulent insurance acts. 

 Authorizes the insurer to require the insured, claimant, or medical provider to provide copies 

of treatment and examination records for review by a physician retained by the insurer. 

 Creates a rebuttable presumption that the injured party’s failure to appear for a mental or 

physical examination was unreasonable. The insurer is not liable for PIP benefits incurred 

after the day the insurer first requested an examination if the injured person unreasonably 

refuses to submit to an examination. 

 Authorizes an insurer to conduct an on-site physical review and examination of the treatment 

location. 

 Specifies grounds for denying or reducing a claim based upon specified acts of the insured, 

claimant, or medical provider. 

 Prohibits a claimant from filing suit until it complies with the insurer’s investigation. 

 Provides that an insurer does not waive any ground for rejecting an invalid claim when it 

fails to send an itemized specification of each portion of a claim denied or for which it 

reduced reimbursement. 

 

The bill is effective upon becoming a law. 
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This bill substantially amends the following sections of the Florida Statutes: 316.066, 400.991, 

627.4137, 627.730, 627.731, 627.732, 627.736, 324, 324.021, 456.057, 627.7401, and 817.234. 

 

This bill creates the following section of the Florida Statutes: 626.9894  

II. Present Situation: 

Florida Motor Vehicle No-Fault Law 

Under the state’s no-fault law, owners or registrants of motor vehicles are required to purchase 

$10,000 of personal injury protection (PIP) insurance which compensates persons injured in 

accidents regardless of fault. Policyholders are indemnified by their own insurer. The intent of 

no-fault insurance is to provide prompt medical treatment without regard to fault. This coverage 

also provides policyholders with immunity from liability for economic damages up to the policy 

limits and limits tort suits for non-economic damages (pain and suffering) below a specified 

injury threshold. In contrast, under a tort liability system, the negligent party is responsible for 

damages caused and an accident victim can sue the at-fault driver to recover economic and non-

economic damages. 

 

Florida drivers are required to purchase both personal injury protection (PIP) and property 

damage liability (PD) insurance. The personal injury protection must provide a minimum benefit 

of $10,000 for bodily injury to any one person and $20,000 for bodily injuries to two or more 

people. Personal injury protection coverage provides reimbursement for 80 percent of reasonable 

medical expenses, 60 percent of loss of income, 100 percent of replacement services, for bodily 

injury sustained in a motor vehicle accident, without regard to fault. The property damage 

liability coverage must provide a $10,000 minimum benefit. A $5,000 death benefit is also 

provided. 

 

In 2007, the Legislature re-enacted and revised the Florida Motor Vehicle No-Fault 

Law (ss. 627.730-627.7405, F.S.) effective January 1, 2008.
1
 The re-enactment maintained 

personal injury protection (PIP) coverage at 80 percent of medical expenses up to $10,000. 

However, benefits are limited to services and care lawfully provided, supervised, ordered or 

prescribed by a licensed physician, osteopath, chiropractor or dentist; or provided by: 

 

 A hospital or ambulatory surgical center; 

 An ambulance or emergency medical technician that provided emergency transportation 

 or treatment; 

 An entity wholly owned by physicians, osteopaths, chiropractors, dentists, or such 

practitioners and their spouse, parent, child or sibling; 

 An entity wholly owned by a hospital or hospitals; 

 Licensed health care clinics that are accredited by a specified accrediting organization. 

 

Medical Fee Limits for PIP Reimbursement 

 

Section 627.736(6), Florida Statutes, authorizes insurers to limit reimbursement for benefits 

payable from PIP coverage to 80 percent of the following schedule of maximum charges: 

                                                 
1
 (Chapter 2007-324, L.O.F.) 
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 For emergency transport and treatment (ambulance and emergency medical technicians), 200 

percent of Medicare; 

 For emergency services and care provided by a hospital, 75 percent of the hospital’s usual 

and customary charges; 

 For emergency services and care and related hospital inpatient services rendered by a 

physician or dentist, the usual and customary charges in the community; 

 For hospital inpatient services, 200 percent of Medicare Part A; 

 For hospital outpatient services, 200 percent of Medicare Part A; 

 For all other medical services, supplies, and care, 200 percent of Medicare Part B; 

 For medical care not reimbursable under Medicare, 80 percent of the workers’ compensation 

fee schedule. If the medical care is not reimbursable under either Medicare or workers’ 

compensation then the insurer is not required to provide reimbursement. 

 

The insurer may not apply any utilization limits that apply under Medicare or workers’ 

compensation. Also, the insurer must reimburse any health care provider rendering services 

under the scope of his or her license, regardless of any restriction under Medicare that restricts 

payments to certain types of health care providers for specified procedures. Medical providers 

are not allowed to bill the insured for any excess amount when an insurer limits payment as 

authorized in the fee schedule, except for amounts that are not covered due to the PIP 

coinsurance amount (the 20 percent co-payment) or for amounts that exceed maximum policy 

limits. 

 

Motor Vehicle Insurance Fraud 

 

Recently, Florida has experienced an increase in motor vehicle related insurance fraud. The 

number of staged motor vehicle accidents received by the Division of Insurance Fraud 

(Division)
2
 has nearly doubled from fiscal year 2008/2009 (776) to fiscal year 2009/2010 

(1,461). The Division is also reporting sizeable increases in the overall number of PIP fraud 

referrals, which have increased from 3,151 during fiscal year 2007/2008 to 5,543 in fiscal year 

2009/2010. Florida led the nation in staged motor vehicle accident “questionable claims”
3
 from 

2007-2009, according to the National Insurance Crime Bureau (NICB).
4
 

 

Motor vehicle insurance fraud is a long-standing problem in Florida. In November 2005, the 

Senate Banking and Insurance Committee produced a report entitled Florida’s Motor Vehicle 

No-Fault Law, which was a comprehensive review of Florida’s No-Fault system. The report 

noted that fraud was at an “all-time” high at the time, noting that there were 3,942 PIP fraud 

referrals received by the Division of Insurance Fraud during the three fiscal years beginning in 

2002 and ending in 2005. That amount was easily exceeded by the over 5,500 hundred PIP fraud 

referrals received by the division during the 2009/2010 fiscal year. Given this fact, the following 

                                                 
2
 The Division of Insurance Fraud is the law enforcement arm of the Department of Financial Services. 

3
 The NICB defines a “questionable claim” as one in which indications of the behavior associated with staged accidents are 

present. Such claims are not necessarily verified instances of insurance fraud. 
4
 The National Insurance Crime Bureau is a not-for-profit organization that receives report from approximately 1,000 

property and casualty insurance companies. The NICB’s self-stated mission is to partner with insurers and law enforcement 

agencies with law enforcement  
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description from the 2005 report is an accurate description of the current situation regarding 

motor vehicle insurance fraud: 

 

“Florida’s no-fault laws are being exploited by sophisticated criminal 

organizations in schemes that involve health care clinic fraud, staging (faking) car 

crashes, manufacturing false crash reports, adding occupants to existing crash 

reports, filing PIP claims using contrived injuries, colluding with dishonest 

medical treatment providers to fraudulently bill insurance companies for 

medically unnecessary or non-existent treatments, and patient-brokering… 

 

Fraudulent claims are a major cost-driver and result in higher motor vehicle insurance premium 

costs for Florida policyholders. Representatives from the Division of Insurance Fraud have 

identified the following as sources of motor vehicle insurance fraud:  

 

 Ease of health care clinic ownership. 

 Failure of some law enforcement crash reports to identify all passengers involved in an 

accident. 

 Solicitation of patients by certain unscrupulous medical providers, attorneys, and medical 

and legal referral services. 

 Litigation over de minimis PIP disputes. 

 The inability of local law enforcement agencies to actively pursue the large amount of motor 

vehicle fraud currently occurring. 

 

Examinations Under Oath 

 

The standard motor vehicle insurance policy contains a provision requiring the insured or 

claimant to submit to an examination under oath (EUO) as often as the insurer may reasonably 

require. When an insurer seeks an EUO of an insured or claimant, it sends a written request 

setting forth the time, date, and location of the examination and a list of any documents that the 

insurer is requesting. The examination is similar to a legal deposition as the insured answers 

questions posed by insurance company’s attorney.  

 

Medical providers and insurers dispute whether an insurer may require a medical provider who 

has accepted an assignment of benefits to submit to an examination under oath. The Fifth District 

Court of Appeals ruled in Shaw v. State Farm Fire and Cas. Co.,
5
 that a medical provider who 

was assigned PIP benefits by its insured was not required to submit to an EUO. The court stated 

that under Florida law, the assignment of contract rights (here, to receive reimbursement for PIP 

medical benefits) does not entail the transfer of contract duties (to submit to an EUO) unless the 

assignee agrees to accept the duty. The court noted that the assignment does not extinguish the 

duty to comply with the insurance contract, but stated that it is the contracting party (the insured) 

who must comply with contract conditions. The majority decision also found that State Farm 

attempted to impermissibly alter via contract the state’s No-Fault Law, which provides how 

insurers may obtain information from health care providers and that. A dissent in the case stated 

that the policy required the medical provider to submit to an examination under oath because the 

State Farm policy clearly stated that the medical provider must submit to an EUO under the State 

                                                 
5
 Shaw v. State Farm Fire and Casualty Company, 37 So.3d 329 (Fla. 5

th
 DCA 2010). 
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Farm policy because it required each “claimant” to submit to an EUO. The dissent also stated 

that an assignment of benefits does not remove the assignee from the burden of compliance with 

contract conditions under Florida law. 

 

Demand Letter 

 

Prior to filing a legal action to recover PIP benefits, the insured or provider must send written 

notice to the insurer of an intent to initiate litigation. The notice must include an itemized 

statement detailing the exact amount and type of treatment asserted to be due. If the insurer pays 

the claim within 30 days (with interest and penalty) after receiving the demand letter then no 

action may be brought against the insurer. A suit may not be filed to obtain benefits and 

potentially collect attorney’s fees until the end of this 30-day period. 

 

Florida Uniform Crash Reports 

 

Section 316.066, F.S., provides that a Florida Traffic Crash Report-Long Form must be 

completed and submitted to the Department within 10 days after an investigation by every law 

enforcement who, in the regular course of duty, investigates a motor vehicle crash that resulted 

in death or personal injury, that involved a violation of s. 316.061(1), F.S., or s. 316.193, F.S., 

and in which a vehicle was rendered inoperative to a degree that required a wrecker to remove it 

from traffic, if the action is appropriate, in the officer’s discretion. For every crash for which a 

Florida traffic crash report long form is not required by s. 316.066, F.S., the law enforcement 

officer may complete a short form crash report or provide a short form crash report to be 

completed by each party involved in the crash. 

 

Health Care Clinic Licensure 

 

The Health Care Clinic Licensure Act (ss. 400.990-400.995, F.S.) was enacted by the 2003 

Legislature for the purpose of preventing cost and harm to consumers by providing for the 

licensure, establishment and enforcement of basic standards for health care clinics. The 

definition of a health care “clinic” is expansive: “an entity at which health care services are 

provided to individuals and which tenders charges for reimbursement for such services, 

including a mobile clinic and a portable equipment provider.”
6
 However, the statute contains a 

multitude of exemptions from licensure. For instance, an entity owned by a Florida-licensed 

health care practitioner or by a Florida-licensed health care facility is exempt from the clinic 

licensure requirements. Furthermore, clinic exemptions are voluntary and the Agency for Health 

Care Administration (AHCA) has no statutory authority to verify that an entity qualifies for an 

exemption as claimed. As of January 20, 2011, there were 3,417 licensed health care clinics and 

7,956 exemptions from licensure. 

 

An applicant
7
 for clinic licensure must submit to and pass a level 2 background screening 

pursuant to section 435.04, Florida Statutes, which requires taking fingerprints of each applicant 

and conducting a statewide criminal history check through the Department of Law Enforcement 

(FDLE) and national criminal history check through the Federal Bureau of Investigation (FBI). 

                                                 
6
 Section 400.9905(4), F.S. 

7
 An applicant is any person with a 5 percent or more ownership interest in the clinic. See s. 400.9905(2), F.S. 
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AHCA also reviews the finances of the proposed clinic and inspects the facility to verify that the 

proposed clinic complies with licensure requirements.    

 

Direct Support Organizations 

 

A direct service organization (DSO) collects funds through grants, donations and other sources, 

and distributes them to entities that will use the funds to further a legislative purpose. Florida’s 

nondelegation doctrine derives from Article II, Section 3 of the Florida Constitution and 

prohibits one branch of government from encroaching on another branch's power and also 

prohibits any branch from delegating its constitutionally assigned powers to another branch.
8
 

Accordingly, a DSO cannot exceed its grant of statutory authority. Additionally, as a statutorily 

created organization, the DSO is subject to the Government in the Sunshine law under ch. 119, 

F.S.
9
 Furthermore, DSOs are required to submit an audit, conducted by an independent certified 

public accountant, to the Auditor General within five months after the end of the fiscal year.
10

 

III. Effect of Proposed Changes: 

Section 1. Amends s. 316.066(1), F.S., to require the law enforcement officer investigating a 

motor vehicle crash to use the Florida Traffic Crash Report—Long Form if passengers are in any 

of the vehicles involved in the crash or any party or passenger complains of pain or discomfort. 

The long-form and short-form crash report must also list the names and addresses of all 

passengers involved in the crash and identify the vehicle where the passenger was located. The 

bill also specifies that the investigating officer may testify at trial or provide a signed affidavit to 

confirm or supplement the information on the long-form or short-form report. 

 

Section 2. Amends s. 400.991(6), F.S., to require an “Insurance Fraud Notice” to be included 

within the application for health care clinic licensure and the application for an exemption from 

such licensure. The notice states that submitting a false, misleading, or fraudulent application or 

document when applying for health care clinic licensure, seeking an exemption from licensure, 

or demonstrating compliance with Part X of ch. 400, F.S. (the Health Care Clinic Act) is a 

fraudulent insurance act pursuant to s. 626.989, F.S. Such act is subject to investigation by the 

Division of Insurance Fraud and grounds for discipline by the appropriate licensing board of the 

Florida Department of Health. 

 

Section 3. Creates s. 626.9894, F.S., establishing the Fight Auto Fraud Fund (Fund) direct 

support organization to support the prosecution, investigation, and prevention of motor vehicle 

insurance fraud. The Fund will operate under a written contract with the Division of Insurance 

Fraud that requires the division to approve the Fund’s articles of incorporation and bylaws, 

approve the annual budget, and certify that the Fund is complying with the terms of the contract 

                                                 
8
 See Fla. Dep't of State, Div. of Elections v. Martin, 916 So.2d 763, 769 (Fla.2005) 

9
 See s. 119.011(2), F.S. (defines “agency” as “any state, county, district, authority, or municipal officer, department, 

division, board, bureau, commission, or other separate unit of government created or established by law including, for the 

purposes of this chapter, the Commission on Ethics, the Public Service Commission, and the Office of Public Counsel, and 

any other public or private agency, person, partnership, corporation, or business entity acting on behalf of any public 

agency.”) (emphasis added). See also Crespo v. Florida Entertainment Direct Support Organization, Inc., 674 So.2d 154 

(Fla. 3
rd

 DCA 1996). 
10

 See ss. 11.45, 215.981, F.S. 
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and consistent with the goals of the DFS and best interests of the state. The Fund’s contract with 

the Division of Insurance Fraud must provide for the allocation of monies to address motor 

vehicle fraud and the reversion of money and property held in trust by the Fund if it ceases to 

exist.  

 

The Fund must be a not-for-profit corporation under ch. 617, F.S., and use all of its grants and 

expenditures solely to prevent and decrease motor vehicle insurance fraud. The fund is 

authorized to obtain money and property necessary to conduct its mission to allocate monies to 

address motor vehicle fraud in the following ways: 

 

 Raise funds; 

 Request and receive grants, gifts, and bequests of money; and 

 Acquire, receive, hold, invest, and administer securities, funds, and real or personal property. 

 

The Fund may make grants and expenditures that directly or indirectly benefit the Division of 

Insurance Fraud, state attorneys’ offices, the statewide prosecutor, the Agency for Health Care 

Administration (AHCA), and the Department of Health. Grants or expenditures made by the 

Fund must be used exclusively to prevent, investigate, and prosecute motor vehicle insurance 

fraud. Proper grants and expenditure include the salaries or benefits of dedicated motor vehicle 

insurance fraud investigators, prosecutors, or support personnel so long as the money does not 

interfere with prosecutorial independence or create conflicts of interest that threaten the 

prosecution’s success. 

 

Moneys received by the Fund may be held in a separate depository account in the Fund’s name 

but are subject to the written contract with the Division of Insurance Fraud. The DFS is 

authorized to permit the Fund to use department property without expense and is granted 

rulemaking authority to prescribe the procedures and conditions for use of department property. 

Use of grants or expenditures to lobby is prohibited and the Fund is subject to an annual financial 

audit. All contributions made by an insurer are allowed as an appropriate business expense for 

regulatory purposes.  

 

The Fund will have a 7-member board of directors consisting of the Chief Financial Officer (or 

designee), two state attorney’s appointed by the Attorney General, two representatives of motor 

vehicle insurers appointed by the Chief Financial Officer, and two representatives of local law 

enforcement agencies (the CFO and Attorney General each get one appointment). Board-

members serve a 4 year term, until the appointing officer leaves office, or until the member 

ceases to be qualified. The Fund’s contract must provide criteria for use by the Fund’s board of 

directors to evaluate the effectiveness of the Fund’s spending to combat fraud. 

 

Section 4. Amends s. 627.4137, F.S., which requires an insurer to provide a sworn disclosure 

setting forth information regarding each known policy providing liability insurance that may be 

available to pay a claim. The sworn statement must include the names of the insurer and each 

insured, the liability coverage limits, a copy of the policy, and a statement of all defenses the 

insurer reasonably believes it has. The bill requires requests for the disclosure made to a self-

insured corporation must be sent by certified mail to the registered agent of the disclosing entity. 
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Section 5. Amends s. 627.730, F.S., to clarify that s. 627.7407, F.S., is part of the Florida Motor 

Vehicle No-Fault Law. 

 

Section 6. Amends s. 627.731, F.S., to create additional intent language for the Florida Motor 

Vehicle No-Fault Law. Current law states that the purpose of the no-fault law is to require motor 

vehicle insurance that provides specified benefits without regard to fault, to require the 

registration of motor vehicles, and create a limitation on the right to claim damages for pain, 

suffering, mental anguish, and inconvenience. The bill expands upon this language by stating 

that the Legislature intends to balance the insured’s interest in prompt claim payment with the 

public’s interest in reducing fraud, abuse, and overuse of the no-fault system. Accordingly, the 

investigation and prevention of fraudulent insurance acts must be enhanced, additional sanctions 

for such acts must be imposed. The intent language also specifies how the Legislature intends the 

no-fault law to be interpreted. The no-fault law should be construed according to the plain 

language of the statutory provisions, which are designed to meet the goals specified by the 

legislature. 

 

The Legislature provides two findings of fact within the intent language. The first is that 

automobile insurance fraud remains a major problem for state consumers, as evidenced by the 

National Insurance Crime Bureau’s finding that the state is amongst those with the highest 

number of fraudulent and questionable clams. The second finding of fact is that the current 

regulatory process for health care clinics is not adequately preventing fraudulent insurance acts 

with respect to licensure exemptions and compliance.  

 

The intent language concludes with statements of legislative intent regarding various provisions 

of the bill: 

 

 The provisions, schedules and procedures authorized under the no fault law are effective 

regardless of their express inclusion in an insurance policy, and an insurer need not amend its 

policy to implement them. 

 In order to properly investigate a claim, the insurer must be able to take pre-litigation 

examinations under oath and sworn statements of claimants and request mental and physical 

examinations of persons seeking PIP coverage or benefits. 

 Any false, misleading, or fraudulent activity renders the entire claim invalid. Insurers must be 

able to raise fraud as a defense to a PIP claim when there has not been an adjudication of 

guilt or a determination of fraud by the DFS. 

 Insurers should toll the payment or denial of a claim if the insurer reasonably believes that a 

fraudulent insurance act has been committed. 

 A rebuttable presumption must be established that a person was not involved in a motor 

vehicle accident if that person’s name is not in the police report. 

 Courts should limit attorney fee awards to eliminate the incentive for attorneys to 

manufacture unnecessary litigation because the insured’s interest in obtaining competent 

counsel should be balanced with the public’s interest in a no-fault system that does not 

encourage unnecessary litigation. 

 

Section 7. Amends s. 627.732, F.S., to define “claimant” and “No-Fault Law” within the Florida 

Motor Vehicle No-Fault Law (ss. 627.730-627.7407, F.S.). “Claimant” means the person, 

organization, or entity seeking benefits, including all assignees. Medical providers that accept an 
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assignment of benefits from the insured will be claimants under the No-Fault Law and subject to 

all statutory provisions related to a claimant under the law. 

 

Section 8. Amends s. 627.736, F.S., which contains the statutory provisions governing the 

provision of Personal Injury Protection insurance coverage. The bill makes numerous revisions, 

which are detailed and explained herein. 

 

Benefits – No-Fault Preferred Provider Networks [s. 627.736(10), F.S.] 

 

Current law authorizes insurers to contract with licensed health care providers to provide PIP 

benefits and offer insureds insurance policies containing a “preferred provider” (PPO) option. 

However, if the insured uses an “out-of-network” provider the insurer must tender 

reimbursement for such medical benefits as required by the No-Fault Law. The current PPO 

option does little to reduce PIP costs because there is no incentive for the insured to utilize 

network providers and thus little incentive for medical providers to contract with the PIP insurer. 

Additionally, many motor vehicle insurance carriers lack the expertise to create the medical 

provider network necessary to offer a preferred provider option.   

 

The bill modifies the no-fault preferred provider option by authorizing insurers to provide a 

premium discount to an insured that selects a policy that reimburses medical benefits from a 

preferred provider. If a premium discount is provided, the insurer may restrict reimbursement of 

non-emergency services to members of the preferred provider network unless there are no 

network providers within 15 miles of the insured’s place of residence. The insurer may contract 

with a health insurer to use an existing preferred provider network, with any other arrangement 

subject to OIR approval.  

 

Assignment of Benefits [s. 627.736(7)(b), F.S.] 

 

The bill states that a medical provider that accepts an assignment of no-fault benefits from an 

insured, the medical provider and the insured must comply with all terms of the policy and 

cooperate under the policy, including submitting to an examination under oath (EUO). 

Compliance is a condition precedent to recovering benefits under the no-fault law.  

 

Provider Billing Submissions – Notice of Licensure Compliance [s. 627.736(1)(a), F.S.] 

 

A clinic or entity that initially submits a PIP claim to an insurer must include a sworn affidavit 

that documents that the entity or clinic is eligible to receive reimbursement for the treatment of 

bodily injuries covered by PIP insurance. The following entities must execute the affidavit: 

 

 An entity that is wholly owned by one or more licensed physicians, chiropractors, or dentists 

or by the spouse, parent, child, or sibling of such medical practitioners. 

 Wholly owned by a hospital or hospitals. 

 A licensed health care clinic. 

 

The affidavit must be executed on a form adopted by the DFS. If the entity or clinic changes 

ownership, a new sworn affidavit must be provided to the insurer within 10 days. 
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Provider Billing Submissions – Proper Submission of Billing Required for Insurer to Have 

Notice [s. 627.736(6)(d), F.S.] 

 

The bill specifies that the insurer does not have notice of the amount of covered loss or medical 

bills unless the statements and bills are submitted on an approved form, follow the proper coding 

requirements, and contain the professional license number of the provider. The remaining 

portions of statements and bills must be properly completed in their entirety. Current law 

contains a less stringent standard requiring bills and statements to be properly completed in their 

entirety “as to all material provisions, with all relevant information being provided therein.”  

 

Section 627.736(6)(c), F.S., generally requires health care providers to submit a statement of 

charges within 35 days of when the treatment was rendered. If a provider fails to submit the 

billing within the time frame, the insurer is not required to provide payment. Accordingly, if a 

provider fails to meet the bill’s requirement to property submit a bill, the insurer will not be 

considered to have notice of the bill and the provider may be unable to obtain reimbursement for 

such services.   

 

Provider Billing Submissions – Initial Disclosure Form and Patient Treatment Log [s. 

627.736(6)(e), F.S.] 

 

Current law requires a medical provider providing treatment for bodily injury covered by PIP 

insurance to obtain at the initial treatment a disclosure form of the insured’s rights that details the 

treatment to be provided and is signed by the injured person and subsequently countersigned by 

the injured person verifying that the treatment was rendered. The disclosure and 

acknowledgement form is not required for emergency services or for ambulance transport and 

treatment. For subsequent treatments, the provider must maintain a patient log of services 

rendered in chronological order.  

 

The bill states that the insurer does not have notice of the amount of a covered loss or medical 

bills unless the original completed disclosure and acknowledgement form is provided to the 

insurer with the countersignature of the insured and accurately describes the services rendered as 

required by s. 627.736(6)(e)1.a., F.S. The services rendered must be described on the form in a in 

a manner readable by the insured; listing billing codes is not allowed. The provider must 

determine whether the insured can read the disclosure. If not, the provider must verify, under 

penalty of perjury, that the services were verbally explained to the insured.  

 

The provider must provide copies of the patient log within 30 days after receiving a written 

request from the insurer. If the provider does not maintain a patient log, the treatment is unlawful 

and noncompensable. The patient log must describe subsequent services rendered in readable 

language; listing billing codes is not allowed. 

 

Claim Payments – PIP Fee Schedule [s. 627.736(6)(a)2., F.S.] 

 

The bill clarifies the Medicare fee schedule in effect of January 1 will be the PIP fee schedule for 

the entire calendar year.  
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Claim Payments – Reasonable Proof [s. 627.736(4)(d), F.S.]  

 

Under current law, a claims payment is not overdue if the insurer has reasonable proof that it is 

not responsible for payment. “Reasonable proof” is not defined in statute. The bill states that 

“reasonable proof” may be defined in the insurance policy and says an insurer may request 

information that will aid it in its claim investigation.  

 

Insurer Investigation of Possible Fraudulent Insurance Acts [s. 627.736(4)(d), F.S.] 

 

The 30-day period for payment is tolled during the insurer’s investigation of a fraudulent 

insurance act, as defined in s. 626.989, F.S., for any portion of a claim for which the insurer has a 

reasonable belief that a fraudulent insurance act has been committed. The insurer must notify 

that claimant in writing that it is investigating a fraudulent insurance act within 30 days after the 

date the insurer has a reasonable belief the act was committed. The insurer must pay or deny the 

claim within 120 days. 

 

Benefits are not due to a claimant who submits a false or misleading statement, document, 

record, bill or information or otherwise commits or attempts to commit a fraudulent insurance act 

as defined in s. 626.989, F.S. The claimant is not entitled to any PIP benefits regardless of 

whether a portion of the claim is legitimate. The insurer may recover sums previously paid to 

such claimants and bring a common law and statutory cause of action against the claimant if the 

fraud is admitted to in a sworn statement or established in court. Insurance fraud voids all 

coverage arising for the claim and all claims for attorneys fees, regardless of whether a portion of 

the claim is legitimate.  

 

The insurer may recover any benefits or attorney’s fees paid before the discovery of fraud. The 

paragraph does not preclude or limit the insurer’s right to deny a claim on other evidence of 

fraud and to prove a claim or defense of fraud under common law. The injured party is not liable 

for fraudulent acts committed by a physician, hospital, clinic, or other medical institution. The 

provider not bill the insured or injured party for charges that are unpaid for failure to comply 

with the prohibition against false statements or fraudulent insurance acts in paragraph (j).  

 

Insurer Investigations – Records Review [s. 627.736(5), F.S.] 

 

The bill states that the insurer had the right and duty to reasonably investigate the claim. As part 

of the insurer’s claim investigation, it may require the insured, claimant, or medical provider to 

provide copies of treatment and examination records for review by a physician retained by the 

insurer. The insurer’s choice of physician to conduct the records review is not limited by the 

physician’s practice area or licensing chapter. The records review tolls the 30-day period for 

payment from the date the insurer sends a request for treatment records to the date the insurer 

receives the treatment records. 

  

Insurer Investigations – Examinations Under Oath [s. 627.736(7)(b), F.S.] 

 

A medical provider that accepts an assignment of benefits must submit to an examination under 

oath upon the request of the insurer. The provider must produce the persons having the most 

knowledge of the issues identified by the insurer in the EUO request. All claimants (the person 
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receiving treatment and the provider) must produce and provide for inspection all reasonably 

obtainable documents requested by the insurer. The EUO may be recorded by audio, video, or 

court reporter. Unreasonably requesting EUOs as a general practice is an unfair or deceptive 

trade practice.  

 

Insurer Investigations – Mental & Physical Examination of Insured [s. 627.736(8), F.S.] 

 

Current law authorizes the insurer to require an injured person to submit to a mental or physical 

examination whenever the mental or physical condition of an injured person covered by personal 

injury protection is material to any claim that has been or may be made for past or future PIP 

insurance benefits. The bill specifies that the insurer is not liable for PIP benefits incurred after 

the day the insurer first requested an examination if the injured person unreasonably refuses to 

submit to an examination. The bill also creates a rebuttable presumption that the injured party’s 

failure to appear for an examination was unreasonable. 

 

The provision is intended to reverse the Florida Supreme Court’s decision in Custer Medical 

Center v. United Automobile Insurance Company, 53 Fla. L. Weekly S640 (Fla. 2010). In 

Custer, the Court determined that the insurer must provide evidence that an insured’s failure to 

appear (3 times) for a scheduled medical examination pursuant to s. 627.736(7), F.S., is 

unreasonable. Because an insured may reasonably refuse to attend a medical examination, the 

insured’s failure to attend the medical examination does not establish that it was unreasonable. 

Under the Custer decision, the insurer cannot prevail on a summary judgment motion on the 

issue and instead must proffer evidence that the refusal was unreasonable. 

 

Insurer Investigations – On-Site Inspection of Medical Provider [s. 627.736(7)(b), F.S.] 

 

The bill authorizes each insurer to conduct an on-site physical review and examination of the 

treatment location, treatment apparatuses, diagnostic devices, and medical equipment used for 

services rendered within 10 days of the insurer’s request.  

 

Claim Denial – Grounds for Denying a PIP Claim or Refusing a Provider Billing [s. 

627.736(5), F.S.] 

 

The bill specifies grounds for denying or reducing a claim based upon specified acts of the 

insured, claimant, or medical provider. The insurer may deny a claim or reduce reimbursement 

if: 

 

 The medical provider fails to maintain adequate records that would allow the insurer to 

obtain a records review. 

 The insured, claimant, or medical provider fails to comply with the statutory requirements for 

a records review. 

 The insured, claimant, or medical provider fails to cooperate in the insurer’s investigation. 

 The insured, claimant, or medical provider commits a fraud or material misrepresentation. 

 

The claimant may not file suit: 

 

 Until the records review is completed; 
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 If the claimant fails to cooperate with the insurer’s claim investigation; or 

 The claimant commits fraud or makes a material misrepresentation. 

 

Under current law, subsection (6) specifies when the insurer or insured is not required to pay a 

claim or charges. The bill provides that the insurer or insured is not required to make a payment 

if the insured has not countersigned the billing forms and patient logs. The bill also states the 

insurer need not pay a bill or statement that does not comply with the billing requirements of 

subsections (c), (d), or (e). Subsection (c) generally requires the provider to submit a statement of 

charges to the insurer within 35 days of providing treatment. Subsection (d) requires the use of 

specified forms and practice codes when submitting a bill to the insurer. Subsection (e) directs 

the provider to require the insured person to execute a signed disclosure form during the initial 

treatment and to obtain the patient’s countersignature on a treatment log that describes 

subsequent treatments. 

 

Claim Denial – Insurer’s Itemized Specification of Reduced or Denied Benefits [s. 

627.736(4)(c), F.S.] 

 

The bill states that an insurer does not waive any ground for rejecting an invalid claim when it 

fails to send an itemized specification of each portion of a claim denied or for which it reduced 

reimbursement. Current law requires an insurer that denies or only pays a portion of a PIP claim 

to provide an itemized specification of each item the insurer declined to pay or denied. The 

itemized specification includes information the insurer wants the claimant to consider related to 

the medical necessity of the treatment or to explain why the insurer was reasonable in reducing 

the charge, provided the information does not limit the introduction of evidence at trial.  

 

Demand Letters [s. 627.736(11), F.S.] 

 

Under current law, the claimant must provide a written demand letter specifying the PIP benefits 

and amounts that the claimant asserts are due under the policy prior to filing suit. If the insurer 

pays the overdue claim specified in the demand letter with interest and a 10 percent penalty, the 

claimant may not file suit. The bill modifies the demand letter requirement as follows: 

 

 The claimant filing suit must submit the demand letter. 

 A demand letter that does not meet the requirements of s. 627.736(11), F.S., or is sent during 

the pendency of a lawsuit is defective.  

o A defective demand letter cannot be cured unless the court abates the action or the 

claimant voluntarily dismisses the action.  

o If the insurer pays the benefits during abatement or dismissal, the insurer is not 

liable for attorney’s fees. 

 If the insurer pays in response to a demand letter and the claimant disputes the amount paid, 

the claimant must send a second demand letter stating the exact amount the claimant believes 

the insurer owes and why the amount paid is incorrect. The insurer then has 10 additional 

days after receiving the second demand letter to issue any additional payment that is owed.  

 Demand letters may not be used to request record production from the insurer. 

 Removes the requirement that a demand letter involving future treatment must include the 

insurer’s notice of withdrawing payment for future treatment. Under current law, the insurer 
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may withdraw patient for a treating physician if the insurer retains a physician under that 

performs a mental or physical examination of the patient pursuant to s. 627.736(7), F.S., and 

the physician reports that the treatment is not reasonable, related, or necessary.  

 

Section 9. Amends s. 324.021, F.S., by making technical, conforming changes to the definition 

of “motor vehicle” in the financial responsibility law.  

 

Section 10. Amends s. 456.057(2)(k), F.S., by making a technical conforming change to a 

statutory reference. 

 

Section 11. Amends s. 627.7401(1)(b), F.S., by making technical conforming changes to 

statutory references. 

 

Section 12. Amends s. 817.234(7)(c), F.S., by making a technical conforming change to a 

statutory reference. 

 

Section 13. The act is effective July 1, 2011. 

 

Other Potential Implications: 

IV. Constitutional Issues: 

A. Municipality/County Mandates Restrictions: 

None. 

B. Public Records/Open Meetings Issues: 

None. 

C. Trust Funds Restrictions: 

None. 

V. Fiscal Impact Statement: 

A. Tax/Fee Issues: 

None. 

B. Private Sector Impact: 

To the extent that the bill’s provisions are effective in reducing motor vehicle insurance 

fraud, policyholders will benefit through a reduction in rates for such insurance.  
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C. Government Sector Impact: 

The Fight Auto Fraud direct support organization may increase funding to the Division of 

Insurance Fraud and other law enforcement agencies to combat motor vehicle insurance 

fraud.  

 

The Department of Highway Safety and Motor Vehicles states that the requirement to 

utilize the long-form traffic crash report when passengers are involved in an accident or 

there are indications that a party to the accident is experiencing pain or discomfort will 

create additional costs for the department. Based on historical trends, this change could 

increase the number of long form crash reports received by the department by 

approximately 90,000 per year. In 2009, the department received 76,258 short form 

reports that included one or more passengers involved in the accident. Based on estimates 

and the department’s current contract for processing crash reports, the new requirements 

could cost the department to process the additional reports an estimated $104,687 per 

year. The department further estimates an additional 45,000 hours per year of time would 

be needed by officers of the state to complete the long form as opposed to the time it 

takes to complete the shot form. 

VI. Technical Deficiencies: 

None. 

VII. Related Issues: 

None.  

VIII. Additional Information: 

A. Committee Substitute – Statement of Substantial Changes: 
(Summarizing differences between the Committee Substitute and the prior version of the bill.) 

None. 

B. Amendments: 

None. 

This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate. 
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I. Summary: 

The bill removes outdated and obsolete language relating to workers’ compensation under ch. 

627, F.S. The bill repeals obsolete language creating a workers’ compensation administrator that 

has not been filled within the Office of Insurance Regulation (OIR). The bill also removes 

outdated language for rerating workers’ compensation policies to conform to the tier system 

created in 2004. 

 

This bill amends the following section of the Florida Statutes: 627.312. The bill repeals the 

following section of the Florida Statutes: 627.092. 

II. Present Situation: 

Workers’ Compensation Administrator 
Section 627.092, F.S. creates the position of Workers’ Compensation Administrator within the 

OIR to monitor insurance company compliance with workers’ compensation laws. Currently, 

OIR does not have an employee designated as the Workers’ Compensation Administrator 

because the Department of Financial Services (DFS) is responsible for overall monitoring and 

auditing of the performance of workers’ compensation insurance companies.
1
  

 

Florida Workers’ Compensation Joint Underwriting Association (FWCJUA) 

The FWCJUA was created in 1993 and began writing claims on January 1, 1994. The FWCJUA 

is an insurer of last resort, which provides workers’ compensation insurance for those employers 

who cannot obtain it in the private market. Until July 2003, the FWCJUA had three rating plans 

                                                 
1
 See ch. 440, F.S. 

REVISED:         
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for various classifications of risk.
2
 All three plans had to maintain actuarially sound rates but the 

rate charged varied depending on the plan, in accordance with the risk characteristics of the 

employers obtaining workers’ compensation insurance.  

 

In 2003, the Legislature established Subplan D within the FWCJUA. This Subplan provided 

workers’ compensation coverage for small employers, with 15 or fewer employees, and 

charitable organizations. However, rates for Subplan D were capped as a percentage over the 

voluntary market rates and were not required to be actuarially sound.
3
 Consequently, in 2004, 

Subplan D generated a substantial deficit. In order to fix the deficit, employers in Subplan D 

were additionally assessed.  

 

In response, in 2004, the Legislature created legislation to defray Subplan D before the 

employers in the Subplan were assessed.
4
 The changes were meant to reduce and eliminate the 

deficit in Subplan D and to ensure that no future deficits in the FWCJUA occurred. Therefore, 

the employers in Subplan D were not assessed for the Subplan D deficit.  

 

In addition to funding Subplan D, the Legislature created a three-tier rating system to replace the 

subplan rating system. The tiers better defined employer risk to ensure the employers were 

placed in the correct risk pool.
5
 The new rating system provides the FWCJUA with a premium 

better associated with the employers’ risk.
6
 

 

Section 627.312(2), F.S. was enacted to guide the transition from the Subplan rating system to 

the tier rating system by the FWCJUA. This section required FWCJUA policies in effect 

between May 28, 2004
7
 and June 30, 2004

8
 to be transferred from the subplan rating system to 

the tier rating system and rerated for premium purposes.
9
  

III. Effect of Proposed Changes: 

Section 1 repeals s. 627.092, F.S., because the OIR does not monitor or audit workers’ 

compensation insurance companies and does not employ a Workers’ Compensation 

Administrator. The DFS maintains the Bureau of Monitoring and Audit within the Division of 

Workers’ Compensation which performs the functions set out for the Workers’ Compensation 

Administrator in s. 627.092, F.S. Therefore, the bill repeals obsolete language.  

 

Section 2 deletes language from s. 627.312, F.S., because it is obsolete. Section 627.312(2), F.S. 

was created to transition the workers’ compensation insurance plans under the FWCJUA from 

the Subplan system to the tier system. The law required the that all plans in effect between 

March 28 and June 30, 2004, were rerated and transferred to the tier system. FWCJUA rerated 

                                                 
2
 The risk ratings were: Subplan A, Subplan B and Subplan C. 

3
 Rates for policies in Subplan D were priced at the voluntary market rate with a surcharge not to exceed 25%. However, the 

surcharge for those organizations exempt from federal income tax under 501(c)(3) was not to exceed 10%.  
4
 See ch. 2004-266, L.O.F. See also HB 1251 (2004).  

5
 See id.  

6
 Each of the tiers are now required to be actuarially sound.  

7
 The date HB 1251 (2004) became law. 

8
 The date HB 1251 (2004) was enacted.  
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and transitioned all of its policies by July 1, 2004. Therefore, the bill deletes this obsolete 

language.  

 

Other Potential Implications: 

IV. Constitutional Issues: 

A. Municipality/County Mandates Restrictions: 

None. 

B. Public Records/Open Meetings Issues: 

None. 

C. Trust Funds Restrictions: 

None. 

V. Fiscal Impact Statement: 

A. Tax/Fee Issues: 

None. 

B. Private Sector Impact: 

None. 

C. Government Sector Impact: 

None. 

VI. Technical Deficiencies: 

None. 

VII. Related Issues: 

None.  

VIII. Additional Information: 

A. Committee Substitute – Statement of Substantial Changes: 
(Summarizing differences between the Committee Substitute and the prior version of the bill.) 

None. 
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B. Amendments: 

None. 

This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate. 
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The Committee on Banking and Insurance (Hays) recommended the 

following: 

 

Senate Amendment (with title amendment) 1 

 2 

Delete everything after the enacting clause 3 

and insert: 4 

Section 1. Section 627.0655, Florida Statutes, is amended 5 

to read: 6 

627.0655 Policyholder loss or expense-related premium 7 

discounts.—An insurer or person authorized to engage in the 8 

business of insurance in this state may include a discount, in 9 

the premium charged an insured for any policy, contract, or 10 

certificate of insurance if, a discount based on the fact that 11 

another policy, contract, or certificate of any type has been 12 
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purchased by the insured: 13 

(1) From the same insurer or insurer group;, 14 

(2) For policies issued or renewed before January 1, 2013, 15 

from the Citizens Property Insurance Corporation created under 16 

s. 627.351(6) if the same insurance agent is servicing both 17 

policies;, or 18 

(3) For policies issued or renewed before January 1, 2013, 19 

from an insurer that has removed the policy from the Citizens 20 

Property Insurance Corporation if the same insurance agent is 21 

servicing both policies. 22 

Section 2. Paragraphs (a), (b), (c), (d), (n), (o), (q), 23 

(s), (w), (x), (y), (aa), and (ee) of subsection (6) of section 24 

627.351, Florida Statutes, are amended to read: 25 

627.351 Insurance risk apportionment plans.— 26 

(6) CITIZENS PROPERTY INSURANCE CORPORATION.— 27 

(a)1. It is The public purpose of this subsection is to 28 

ensure that there is the existence of an orderly market for 29 

property insurance for residents Floridians and Florida 30 

businesses of this state. 31 

1. The Legislature finds that actual and threatened 32 

catastrophic losses to property from hurricanes in this state 33 

have caused insurers to be unwilling or unable to provide 34 

property insurance coverage to the extent sought and needed. The 35 

Legislature declares that it is in the public interest and 36 

serves a public purpose that property in this state be 37 

adequately insured in order to facilitate the remediation, 38 

reconstruction, and replacement of damaged or destroyed 39 

property. Such efforts are necessary in order to avoid or reduce 40 

negative effects to the public health, safety, and welfare; the 41 
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economy of the state; and the revenues of state and local 42 

governments. It is necessary, therefore, to provide property 43 

insurance to applicants who are entitled to procure insurance 44 

through the voluntary market but who, in good faith, are unable 45 

to do so. The Legislature finds that private insurers are 46 

unwilling or unable to provide affordable property insurance 47 

coverage in this state to the extent sought and needed. The 48 

absence of affordable property insurance threatens the public 49 

health, safety, and welfare and likewise threatens the economic 50 

health of the state. The state therefore has a compelling public 51 

interest and a public purpose to assist in assuring that 52 

property in the state is insured and that it is insured at 53 

affordable rates so as to facilitate the remediation, 54 

reconstruction, and replacement of damaged or destroyed property 55 

in order to reduce or avoid the negative effects otherwise 56 

resulting to the public health, safety, and welfare, to the 57 

economy of the state, and to the revenues of the state and local 58 

governments which are needed to provide for the public welfare. 59 

It is necessary, therefore, to provide affordable property 60 

insurance to applicants who are in good faith entitled to 61 

procure insurance through the voluntary market but are unable to 62 

do so. The Legislature intends, therefore, by this subsection 63 

that affordable property insurance be provided and that it 64 

continue to be provided, as long as necessary, through Citizens 65 

Property Insurance Corporation, a government entity that is an 66 

integral part of the state, and that is not a private insurance 67 

company. To that end, Citizens Property Insurance Corporation 68 

shall strive to increase the availability of affordable property 69 

insurance in this state, while achieving efficiencies and 70 
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economies, and while providing service to policyholders, 71 

applicants, and agents which is no less than the quality 72 

generally provided in the voluntary market, for the achievement 73 

of the foregoing public purposes. Because it is essential for 74 

this government entity to have the maximum financial resources 75 

to pay claims following a catastrophic hurricane, it is the 76 

intent of the Legislature that Citizens Property Insurance 77 

Corporation continue to be an integral part of the state and 78 

that the income of the corporation be exempt from federal income 79 

taxation and that interest on the debt obligations issued by the 80 

corporation be exempt from federal income taxation. 81 

a. It is also the intent of the Legislature that 82 

policyholders, applicants, and agents of the corporation receive 83 

service and treatment of the highest possible level and never 84 

less than that generally provided in the voluntary market. The 85 

corporation must be held to service standards no less than those 86 

applied to insurers in the voluntary market by the office with 87 

respect to responsiveness, timeliness, customer courtesy, and 88 

overall dealings with policyholders, applicants, or agents of 89 

the corporation. It is also the intent of the Legislature that 90 

the corporation operate efficiently and economically. 91 

b. Because it is essential that the corporation have the 92 

maximum financial resources necessary to pay claims following a 93 

catastrophic hurricane, the Legislature also intends that the 94 

income of the corporation and interest on the debt obligations 95 

issued by the corporation be exempt from federal income 96 

taxation. 97 

2. The Residential Property and Casualty Joint Underwriting 98 

Association originally created by this statute shall be known, 99 
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as of July 1, 2002, as the Citizens Property Insurance 100 

Corporation. The corporation shall provide insurance for 101 

residential and commercial property, for applicants who are in 102 

good faith entitled, but, in good faith, are unable, to procure 103 

insurance through the voluntary market. The corporation shall 104 

operate pursuant to a plan of operation approved by order of the 105 

Financial Services Commission. The plan is subject to continuous 106 

review by the commission. The commission may, by order, withdraw 107 

approval of all or part of a plan if the commission determines 108 

that conditions have changed since approval was granted and that 109 

the purposes of the plan require changes in the plan. The 110 

corporation shall continue to operate pursuant to the plan of 111 

operation approved by the Office of Insurance Regulation until 112 

October 1, 2006. For the purposes of this subsection, 113 

residential coverage includes both personal lines residential 114 

coverage, which consists of the type of coverage provided by 115 

homeowner’s, mobile home owner’s, dwelling, tenant’s, 116 

condominium unit owner’s, and similar policies;, and commercial 117 

lines residential coverage, which consists of the type of 118 

coverage provided by condominium association, apartment 119 

building, and similar policies. 120 

3. With respect to coverage for personal lines residential 121 

structures: 122 

a. Effective January 1, 2009, a personal lines residential 123 

structure that has a dwelling replacement cost of $2 million or 124 

more, or a single condominium unit that has a combined dwelling 125 

and contents content replacement cost of $2 million or more is 126 

not eligible for coverage by the corporation. Such dwellings 127 

insured by the corporation on December 31, 2008, may continue to 128 
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be covered by the corporation until the end of the policy term. 129 

However, such dwellings that are insured by the corporation and 130 

become ineligible for coverage due to the provisions of this 131 

subparagraph may reapply and obtain coverage if the property 132 

owner provides the corporation with a sworn affidavit from one 133 

or more insurance agents, on a form provided by the corporation, 134 

stating that the agents have made their best efforts to obtain 135 

coverage and that the property has been rejected for coverage by 136 

at least one authorized insurer and at least three surplus lines 137 

insurers. If such conditions are met, the dwelling may be 138 

insured by the corporation for up to 3 years, after which time 139 

the dwelling is ineligible for coverage. The office shall 140 

approve the method used by the corporation for valuing the 141 

dwelling replacement cost for the purposes of this subparagraph. 142 

If a policyholder is insured by the corporation prior to being 143 

determined to be ineligible pursuant to this subparagraph and 144 

such policyholder files a lawsuit challenging the determination, 145 

the policyholder may remain insured by the corporation until the 146 

conclusion of the litigation. 147 

b. Effective January 1, 2012, a structure that has a 148 

dwelling replacement cost of $1 million or more, or a single 149 

condominium unit that has a combined dwelling and contents 150 

replacement cost of $1 million or more is not eligible for 151 

coverage by the corporation. Such dwellings insured by the 152 

corporation on December 31, 2011, may continue to be covered by 153 

the corporation only until the end of the policy term. 154 

c. Effective January 1, 2014, a structure insured in the 155 

personal lines account of the corporation that has a dwelling 156 

replacement cost of $750,000 or more, or a single condominium 157 
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unit that has a combined dwelling and contents replacement cost 158 

of $750,000 or more is not eligible for coverage by the 159 

corporation. Such dwellings insured by the corporation on 160 

December 31, 2013, may continue to be covered by the corporation 161 

until the end of the policy term. 162 

d. Effective January 1, 2016, a structure insured in the 163 

personal lines account of the corporation that has a dwelling 164 

replacement cost of $500,000 or more, or a single condominium 165 

unit that has a combined dwelling and contents replacement cost 166 

of $500,000 or more is not eligible for coverage by the 167 

corporation. Such dwellings insured by the corporation on 168 

December 31, 2015, may continue to be covered by the corporation 169 

until the end of the policy term. 170 

4. Any structure for which a permit for construction is 171 

obtained on or after June 1, 2011, seaward of the coastal 172 

construction control line established pursuant to s. 161.053, is 173 

not eligible for coverage by the corporation. 174 

4. It is the intent of the Legislature that policyholders, 175 

applicants, and agents of the corporation receive service and 176 

treatment of the highest possible level but never less than that 177 

generally provided in the voluntary market. It also is intended 178 

that the corporation be held to service standards no less than 179 

those applied to insurers in the voluntary market by the office 180 

with respect to responsiveness, timeliness, customer courtesy, 181 

and overall dealings with policyholders, applicants, or agents 182 

of the corporation. 183 

5. Effective January 1, 2009, a personal lines residential 184 

structure that is located in the “wind-borne debris region,” as 185 

defined in s. 1609.2, International Building Code (2006), and 186 
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that has an insured value on the structure of $750,000 or more 187 

is not eligible for coverage by the corporation unless the 188 

structure has opening protections as required under the Florida 189 

Building Code for a newly constructed residential structure in 190 

that area. A residential structure shall be deemed to comply 191 

with the requirements of this subparagraph if it has shutters or 192 

opening protections on all openings and if such opening 193 

protections complied with the Florida Building Code at the time 194 

they were installed. 195 

6. In recognition of the corporation’s status as a 196 

government entity, policies issued by the corporation must 197 

include a provision stating that as a condition of coverage with 198 

the corporation, policyholders may not engage the services of a 199 

public adjuster to represent the policyholder with respect to 200 

any claim filed under a policy issued by the corporation until 201 

after the corporation has tendered an offer with respect to such 202 

claim. For any claim filed under any policy of the corporation, 203 

a public adjuster may not request payment or be paid, on a 204 

contingency basis or based in any way, directly or indirectly, 205 

on a percentage of the claim amount, and may be paid only a 206 

reasonable hourly fee based on the actual hours of work 207 

performed, subject to a maximum of 5 percent of the additional 208 

amount actually paid over the amount which was originally 209 

offered by the corporation for any one claim. 210 

(b)1. All insurers authorized to write one or more subject 211 

lines of business in this state are subject to assessment by the 212 

corporation and, for the purposes of this subsection, are 213 

referred to collectively as “assessable insurers.” Insurers 214 

writing one or more subject lines of business in this state 215 
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pursuant to part VIII of chapter 626 are not assessable 216 

insurers, but insureds who procure one or more subject lines of 217 

business in this state pursuant to part VIII of chapter 626 are 218 

subject to assessment by the corporation and are referred to 219 

collectively as “assessable insureds.” An authorized insurer’s 220 

assessment liability begins shall begin on the first day of the 221 

calendar year following the year in which the insurer was issued 222 

a certificate of authority to transact insurance for subject 223 

lines of business in this state and terminates shall terminate 1 224 

year after the end of the first calendar year during which the 225 

insurer no longer holds a certificate of authority to transact 226 

insurance for subject lines of business in this state. 227 

2.a. All revenues, assets, liabilities, losses, and 228 

expenses of the corporation shall be divided into three separate 229 

accounts as follows: 230 

(I) A personal lines account for personal residential 231 

policies issued by the corporation, or issued by the Residential 232 

Property and Casualty Joint Underwriting Association and renewed 233 

by the corporation, which provides basic that provide 234 

comprehensive, multiperil coverage on risks that are not located 235 

in areas eligible for coverage by in the Florida Windstorm 236 

Underwriting Association as those areas were defined on January 237 

1, 2002, and for such policies that do not provide coverage for 238 

the peril of wind on risks that are located in such areas; 239 

(II) A commercial lines account for commercial residential 240 

and commercial nonresidential policies issued by the 241 

corporation, or issued by the Residential Property and Casualty 242 

Joint Underwriting Association and renewed by the corporation, 243 

which provides that provide coverage for basic property perils 244 
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on risks that are not located in areas eligible for coverage by 245 

in the Florida Windstorm Underwriting Association as those areas 246 

were defined on January 1, 2002, and for such policies that do 247 

not provide coverage for the peril of wind on risks that are 248 

located in such areas; and 249 

(III) A high-risk account for personal residential policies 250 

and commercial residential and commercial nonresidential 251 

property policies issued by the corporation or transferred to 252 

the corporation, which provides that provide coverage for the 253 

peril of wind on risks that are located in areas eligible for 254 

coverage by in the Florida Windstorm Underwriting Association as 255 

those areas were defined on January 1, 2002. The corporation may 256 

offer policies that provide multiperil coverage and the 257 

corporation shall continue to offer policies that provide 258 

coverage only for the peril of wind for risks located in areas 259 

eligible for coverage in the high-risk account. In issuing 260 

multiperil coverage, the corporation may use its approved policy 261 

forms and rates for the personal lines account. An applicant or 262 

insured who is eligible to purchase a multiperil policy from the 263 

corporation may purchase a multiperil policy from an authorized 264 

insurer without prejudice to the applicant’s or insured’s 265 

eligibility to prospectively purchase a policy that provides 266 

coverage only for the peril of wind from the corporation. An 267 

applicant or insured who is eligible for a corporation policy 268 

that provides coverage only for the peril of wind may elect to 269 

purchase or retain such policy and also purchase or retain 270 

coverage excluding wind from an authorized insurer without 271 

prejudice to the applicant’s or insured’s eligibility to 272 

prospectively purchase a policy that provides multiperil 273 
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coverage from the corporation. It is the goal of the Legislature 274 

that there would be an overall average savings of 10 percent or 275 

more for a policyholder who currently has a wind-only policy 276 

with the corporation, and an ex-wind policy with a voluntary 277 

insurer or the corporation, and who then obtains a multiperil 278 

policy from the corporation. It is the intent of the Legislature 279 

that the offer of multiperil coverage in the high-risk account 280 

be made and implemented in a manner that does not adversely 281 

affect the tax-exempt status of the corporation or 282 

creditworthiness of or security for currently outstanding 283 

financing obligations or credit facilities of the high-risk 284 

account, the personal lines account, or the commercial lines 285 

account. The high-risk account must also include quota share 286 

primary insurance under subparagraph (c)2. The area eligible for 287 

coverage under the high-risk account also includes the area 288 

within Port Canaveral, which is bordered on the south by the 289 

City of Cape Canaveral, bordered on the west by the Banana 290 

River, and bordered on the north by Federal Government property. 291 

b. The three separate accounts must be maintained as long 292 

as financing obligations entered into by the Florida Windstorm 293 

Underwriting Association or Residential Property and Casualty 294 

Joint Underwriting Association are outstanding, in accordance 295 

with the terms of the corresponding financing documents. If When 296 

the financing obligations are no longer outstanding, in 297 

accordance with the terms of the corresponding financing 298 

documents, the corporation may use a single account for all 299 

revenues, assets, liabilities, losses, and expenses of the 300 

corporation. Consistent with the requirement of this 301 

subparagraph and prudent investment policies that minimize the 302 
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cost of carrying debt, the board shall exercise its best efforts 303 

to retire existing debt or to obtain the approval of necessary 304 

parties to amend the terms of existing debt, so as to structure 305 

the most efficient plan to consolidate the three separate 306 

accounts into a single account. 307 

c. Creditors of the Residential Property and Casualty Joint 308 

Underwriting Association and of the accounts specified in sub-309 

sub-subparagraphs a.(I) and (II) may have a claim against, and 310 

recourse to, those the accounts referred to in sub-sub-311 

subparagraphs a.(I) and (II) and shall have no claim against, or 312 

recourse to, the account referred to in sub-sub-subparagraph 313 

a.(III). Creditors of the Florida Windstorm Underwriting 314 

Association shall have a claim against, and recourse to, the 315 

account referred to in sub-sub-subparagraph a.(III) and shall 316 

have no claim against, or recourse to, the accounts referred to 317 

in sub-sub-subparagraphs a.(I) and (II). 318 

d. Revenues, assets, liabilities, losses, and expenses not 319 

attributable to particular accounts shall be prorated among the 320 

accounts. 321 

e. The Legislature finds that the revenues of the 322 

corporation are revenues that are necessary to meet the 323 

requirements set forth in documents authorizing the issuance of 324 

bonds under this subsection. 325 

f. No part of the income of the corporation may inure to 326 

the benefit of any private person. 327 

3. With respect to a deficit in an account: 328 

a. After accounting for the Citizens policyholder surcharge 329 

imposed under sub-subparagraph i., if when the remaining 330 

projected deficit incurred in a particular calendar year is not 331 
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greater than 6 percent of the aggregate statewide direct written 332 

premium for the subject lines of business for the prior calendar 333 

year, the entire deficit shall be recovered through regular 334 

assessments of assessable insurers under paragraph (q) and 335 

assessable insureds. 336 

b. After accounting for the Citizens policyholder surcharge 337 

imposed under sub-subparagraph i., when the remaining projected 338 

deficit incurred in a particular calendar year exceeds 6 percent 339 

of the aggregate statewide direct written premium for the 340 

subject lines of business for the prior calendar year, the 341 

corporation shall levy regular assessments on assessable 342 

insurers under paragraph (q) and on assessable insureds in an 343 

amount equal to the greater of 6 percent of the deficit or 6 344 

percent of the aggregate statewide direct written premium for 345 

the subject lines of business for the prior calendar year. Any 346 

remaining deficit shall be recovered through emergency 347 

assessments under sub-subparagraph d. 348 

c. Each assessable insurer’s share of the amount being 349 

assessed under sub-subparagraph a. or sub-subparagraph b. must 350 

shall be in the proportion that the assessable insurer’s direct 351 

written premium for the subject lines of business for the year 352 

preceding the assessment bears to the aggregate statewide direct 353 

written premium for the subject lines of business for that year. 354 

The applicable assessment percentage applicable to each 355 

assessable insured is the ratio of the amount being assessed 356 

under sub-subparagraph a. or sub-subparagraph b. to the 357 

aggregate statewide direct written premium for the subject lines 358 

of business for the prior year. Assessments levied by the 359 

corporation on assessable insurers under sub-subparagraphs a. 360 
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and b. must shall be paid as required by the corporation’s plan 361 

of operation and paragraph (q). Assessments levied by the 362 

corporation on assessable insureds under sub-subparagraphs a. 363 

and b. shall be collected by the surplus lines agent at the time 364 

the surplus lines agent collects the surplus lines tax required 365 

by s. 626.932, and shall be paid to the Florida Surplus Lines 366 

Service Office at the time the surplus lines agent pays the 367 

surplus lines tax to that the Florida Surplus Lines Service 368 

office. Upon receipt of regular assessments from surplus lines 369 

agents, the Florida Surplus Lines Service Office shall transfer 370 

the assessments directly to the corporation as determined by the 371 

corporation. 372 

d. Upon a determination by the board of governors that a 373 

deficit in an account exceeds the amount that will be recovered 374 

through regular assessments under sub-subparagraph a. or sub-375 

subparagraph b., plus the amount that is expected to be 376 

recovered through surcharges under sub-subparagraph i., as to 377 

the remaining projected deficit the board shall levy, after 378 

verification by the office, shall levy emergency assessments, 379 

for as many years as necessary to cover the deficits, to be 380 

collected by assessable insurers and the corporation and 381 

collected from assessable insureds upon issuance or renewal of 382 

policies for subject lines of business, excluding National Flood 383 

Insurance policies. The amount of the emergency assessment 384 

collected in a particular year must shall be a uniform 385 

percentage of that year’s direct written premium for subject 386 

lines of business and all accounts of the corporation, excluding 387 

National Flood Insurance Program policy premiums, as annually 388 

determined by the board and verified by the office. For all 389 
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accounts of the corporation, the amount of the emergency 390 

assessment levied in a particular year must be a uniform 391 

percentage equal to 1 1/2 times the uniform percentage emergency 392 

assessment levied on subject lines of business. The office shall 393 

verify the arithmetic calculations involved in the board’s 394 

determination within 30 days after receipt of the information on 395 

which the determination was based. Notwithstanding any other 396 

provision of law, the corporation and each assessable insurer 397 

that writes subject lines of business shall collect emergency 398 

assessments from its policyholders without such obligation being 399 

affected by any credit, limitation, exemption, or deferment. 400 

Emergency assessments levied by the corporation on assessable 401 

insureds shall be collected by the surplus lines agent at the 402 

time the surplus lines agent collects the surplus lines tax 403 

required by s. 626.932 and shall be paid to the Florida Surplus 404 

Lines Service Office at the time the surplus lines agent pays 405 

the surplus lines tax to that the Florida Surplus Lines Service 406 

office. The emergency assessments so collected shall be 407 

transferred directly to the corporation on a periodic basis as 408 

determined by the corporation and shall be held by the 409 

corporation solely in the applicable account. The aggregate 410 

amount of emergency assessments levied for an account under this 411 

sub-subparagraph in any calendar year may, at the discretion of 412 

the board of governors, be less than but may not exceed the 413 

greater of 10 percent of the amount needed to cover the deficit, 414 

plus interest, fees, commissions, required reserves, and other 415 

costs associated with financing of the original deficit, or 10 416 

percent of the aggregate statewide direct written premium for 417 

subject lines of business and 15 percent for all accounts of the 418 
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corporation for the prior year, plus interest, fees, 419 

commissions, required reserves, and other costs associated with 420 

financing the deficit. 421 

e. The corporation may pledge the proceeds of assessments, 422 

projected recoveries from the Florida Hurricane Catastrophe 423 

Fund, other insurance and reinsurance recoverables, policyholder 424 

surcharges and other surcharges, and other funds available to 425 

the corporation as the source of revenue for and to secure bonds 426 

issued under paragraph (q), bonds or other indebtedness issued 427 

under subparagraph (c)2.3., or lines of credit or other 428 

financing mechanisms issued or created under this subsection, or 429 

to retire any other debt incurred as a result of deficits or 430 

events giving rise to deficits, or in any other way that the 431 

board determines will efficiently recover such deficits. The 432 

purpose of the lines of credit or other financing mechanisms is 433 

to provide additional resources to assist the corporation in 434 

covering claims and expenses attributable to a catastrophe. As 435 

used in this subsection, the term “assessments” includes regular 436 

assessments under sub-subparagraph a., sub-subparagraph b., or 437 

subparagraph (q)1. and emergency assessments under sub-438 

subparagraph d. Emergency assessments collected under sub-439 

subparagraph d. are not part of an insurer’s rates, are not 440 

premium, and are not subject to premium tax, fees, or 441 

commissions; however, failure to pay the emergency assessment 442 

shall be treated as failure to pay premium. The emergency 443 

assessments under sub-subparagraph d. shall continue as long as 444 

any bonds issued or other indebtedness incurred with respect to 445 

a deficit for which the assessment was imposed remain 446 

outstanding, unless adequate provision has been made for the 447 
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payment of such bonds or other indebtedness pursuant to the 448 

documents governing such bonds or other indebtedness. 449 

f. As used in this subsection for purposes of any deficit 450 

incurred on or after January 25, 2007, the term “subject lines 451 

of business” means insurance written by assessable insurers or 452 

procured by assessable insureds for all property and casualty 453 

lines of business in this state, but not including workers’ 454 

compensation or medical malpractice. As used in this the sub-455 

subparagraph, the term “property and casualty lines of business” 456 

includes all lines of business identified on Form 2, Exhibit of 457 

Premiums and Losses, in the annual statement required of 458 

authorized insurers under by s. 624.424 and any rule adopted 459 

under this section, except for those lines identified as 460 

accident and health insurance and except for policies written 461 

under the National Flood Insurance Program or the Federal Crop 462 

Insurance Program. For purposes of this sub-subparagraph, the 463 

term “workers’ compensation” includes both workers’ compensation 464 

insurance and excess workers’ compensation insurance. 465 

g. The Florida Surplus Lines Service Office shall determine 466 

annually the aggregate statewide written premium in subject 467 

lines of business procured by assessable insureds and shall 468 

report that information to the corporation in a form and at a 469 

time the corporation specifies to ensure that the corporation 470 

can meet the requirements of this subsection and the 471 

corporation’s financing obligations. 472 

h. The Florida Surplus Lines Service Office shall verify 473 

the proper application by surplus lines agents of assessment 474 

percentages for regular assessments and emergency assessments 475 

levied under this subparagraph on assessable insureds and shall 476 
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assist the corporation in ensuring the accurate, timely 477 

collection and payment of assessments by surplus lines agents as 478 

required by the corporation. 479 

i. If a deficit is incurred in any account in 2011 2008 or 480 

thereafter, the board of governors shall levy a Citizens 481 

policyholder surcharge against all policyholders of the 482 

corporation. for a 12-month period, which 483 

(I) The surcharge shall be levied collected at the time of 484 

issuance or renewal of a policy, as a uniform percentage of the 485 

premium for the policy of up to 15 percent of such premium, 486 

which funds shall be used to offset the deficit. 487 

(II) It is the intent of the Legislature that the 488 

policyholder’s liability for the surcharge attach on the date of 489 

the order levying the surcharge. The surcharge is payable upon 490 

cancellation or termination of the policy, upon renewal of the 491 

policy, or upon issuance of a new policy by the corporation 492 

within the first 12 months after the date of the levy or the 493 

period of time necessary to fully collect the surcharge amount. 494 

(III) The corporation may not levy any regular assessments 495 

under paragraph (q) pursuant to sub-subparagraph a. or sub-496 

subparagraph b. with respect to a particular year’s deficit 497 

until the corporation has first levied a surcharge under this 498 

sub-subparagraph in the full amount authorized by this sub-499 

subparagraph. 500 

(IV) The surcharge is Citizens policyholder surcharges 501 

under this sub-subparagraph are not considered premium and is 502 

are not subject to commissions, fees, or premium taxes. However, 503 

failure to pay the surcharge such surcharges shall be treated as 504 

failure to pay premium. 505 



Florida Senate - 2011 COMMITTEE AMENDMENT 

Bill No. SB 1714 

 

 

 

 

 

 

Ì946762>Î946762 

 

Page 19 of 64 

3/28/2011 12:16:17 PM 597-03066A-11 

j. If the amount of any assessments or surcharges collected 506 

from corporation policyholders, assessable insurers or their 507 

policyholders, or assessable insureds exceeds the amount of the 508 

deficits, such excess amounts shall be remitted to and retained 509 

by the corporation in a reserve to be used by the corporation, 510 

as determined by the board of governors and approved by the 511 

office, to pay claims or reduce any past, present, or future 512 

plan-year deficits or to reduce outstanding debt. 513 

(c) The plan of operation of the corporation: 514 

1. Must provide for adoption of residential property and 515 

casualty insurance policy forms and commercial residential and 516 

nonresidential property insurance forms, which forms must be 517 

approved by the office before prior to use. The corporation 518 

shall adopt and offer only the following policy forms: 519 

a. Standard personal lines policy forms that are similar 520 

comprehensive multiperil policies providing full coverage of a 521 

residential property equivalent to the coverage provided in the 522 

private insurance market under an HO-3, HO-4, or HO-6 policy. 523 

The corporation shall cease to offer or renew HO-3 policy forms 524 

on December 31, 2012. 525 

b. Basic personal lines policy forms that are policies 526 

similar to an HO-8 policy or a dwelling fire policy that provide 527 

coverage meeting the requirements of the secondary mortgage 528 

market, but which coverage is more limited than the coverage 529 

under a standard policy. 530 

c. Commercial lines residential and nonresidential policy 531 

forms that are generally similar to the basic perils of full 532 

coverage obtainable for commercial residential structures and 533 

commercial nonresidential structures in the admitted voluntary 534 
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market. 535 

d. Personal lines and commercial lines residential property 536 

insurance forms that cover the peril of wind only. The forms are 537 

applicable only to residential properties located in areas 538 

eligible for coverage under the high-risk account referred to in 539 

sub-subparagraph (b)2.a. 540 

e. Commercial lines nonresidential property insurance forms 541 

that cover the peril of wind only. The forms are applicable only 542 

to nonresidential properties located in areas eligible for 543 

coverage under the high-risk account referred to in sub-544 

subparagraph (b)2.a. 545 

f. The corporation may adopt variations of the policy forms 546 

listed in sub-subparagraphs a.-e. which that contain more 547 

restrictive coverage. 548 

2.a. Must provide that the corporation adopt a program in 549 

which the corporation and authorized insurers enter into quota 550 

share primary insurance agreements for hurricane coverage, as 551 

defined in s. 627.4025(2)(a), for eligible risks, and adopt 552 

property insurance forms for eligible risks which cover the 553 

peril of wind only. As used in this subsection, the term: 554 

(I) “Quota share primary insurance” means an arrangement in 555 

which the primary hurricane coverage of an eligible risk is 556 

provided in specified percentages by the corporation and an 557 

authorized insurer. The corporation and authorized insurer are 558 

each solely responsible for a specified percentage of hurricane 559 

coverage of an eligible risk as set forth in a quota share 560 

primary insurance agreement between the corporation and an 561 

authorized insurer and the insurance contract. The 562 

responsibility of the corporation or authorized insurer to pay 563 
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its specified percentage of hurricane losses of an eligible 564 

risk, as set forth in the quota share primary insurance 565 

agreement, may not be altered by the inability of the other 566 

party to the agreement to pay its specified percentage of 567 

hurricane losses. Eligible risks that are provided hurricane 568 

coverage through a quota share primary insurance arrangement 569 

must be provided policy forms that set forth the obligations of 570 

the corporation and authorized insurer under the arrangement, 571 

clearly specify the percentages of quota share primary insurance 572 

provided by the corporation and authorized insurer, and 573 

conspicuously and clearly state that neither the authorized 574 

insurer nor the corporation may be held responsible beyond its 575 

specified percentage of coverage of hurricane losses. 576 

(II) “Eligible risks” means personal lines residential and 577 

commercial lines residential risks that meet the underwriting 578 

criteria of the corporation and are located in areas that were 579 

eligible for coverage by the Florida Windstorm Underwriting 580 

Association on January 1, 2002. 581 

b. The corporation may enter into quota share primary 582 

insurance agreements with authorized insurers at corporation 583 

coverage levels of 90 percent and 50 percent. 584 

c. If the corporation determines that additional coverage 585 

levels are necessary to maximize participation in quota share 586 

primary insurance agreements by authorized insurers, the 587 

corporation may establish additional coverage levels. However, 588 

the corporation’s quota share primary insurance coverage level 589 

may not exceed 90 percent. 590 

d. Any quota share primary insurance agreement entered into 591 

between an authorized insurer and the corporation must provide 592 
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for a uniform specified percentage of coverage of hurricane 593 

losses, by county or territory as set forth by the corporation 594 

board, for all eligible risks of the authorized insurer covered 595 

under the quota share primary insurance agreement. 596 

e. Any quota share primary insurance agreement entered into 597 

between an authorized insurer and the corporation is subject to 598 

review and approval by the office. However, such agreement shall 599 

be authorized only as to insurance contracts entered into 600 

between an authorized insurer and an insured who is already 601 

insured by the corporation for wind coverage. 602 

f. For all eligible risks covered under quota share primary 603 

insurance agreements, the exposure and coverage levels for both 604 

the corporation and authorized insurers shall be reported by the 605 

corporation to the Florida Hurricane Catastrophe Fund. For all 606 

policies of eligible risks covered under quota share primary 607 

insurance agreements, the corporation and the authorized insurer 608 

shall maintain complete and accurate records for the purpose of 609 

exposure and loss reimbursement audits as required by Florida 610 

Hurricane Catastrophe Fund rules. The corporation and the 611 

authorized insurer shall each maintain duplicate copies of 612 

policy declaration pages and supporting claims documents. 613 

g. The corporation board shall establish in its plan of 614 

operation standards for quota share agreements which ensure that 615 

there is no discriminatory application among insurers as to the 616 

terms of quota share agreements, pricing of quota share 617 

agreements, incentive provisions if any, and consideration paid 618 

for servicing policies or adjusting claims. 619 

h. The quota share primary insurance agreement between the 620 

corporation and an authorized insurer must set forth the 621 
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specific terms under which coverage is provided, including, but 622 

not limited to, the sale and servicing of policies issued under 623 

the agreement by the insurance agent of the authorized insurer 624 

producing the business, the reporting of information concerning 625 

eligible risks, the payment of premium to the corporation, and 626 

arrangements for the adjustment and payment of hurricane claims 627 

incurred on eligible risks by the claims adjuster and personnel 628 

of the authorized insurer. Entering into a quota sharing 629 

insurance agreement between the corporation and an authorized 630 

insurer shall be voluntary and at the discretion of the 631 

authorized insurer. 632 

2.3. May provide that the corporation may employ or 633 

otherwise contract with individuals or other entities to provide 634 

administrative or professional services that may be appropriate 635 

to effectuate the plan. 636 

a. The corporation may shall have the power to borrow 637 

funds, by issuing bonds or by incurring other indebtedness, and 638 

shall have other powers reasonably necessary to effectuate the 639 

requirements of this subsection, including, without limitation, 640 

the power to issue bonds and incur other indebtedness in order 641 

to refinance outstanding bonds or other indebtedness. The 642 

corporation may, but is not required to, seek judicial 643 

validation of its bonds or other indebtedness under chapter 75. 644 

The corporation may issue bonds or incur other indebtedness, or 645 

have bonds issued on its behalf by a unit of local government 646 

pursuant to subparagraph (q)2., in the absence of a hurricane or 647 

other weather-related event, upon a determination by the 648 

corporation, subject to approval by the office, that such action 649 

would enable it to efficiently meet the financial obligations of 650 
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the corporation and that such financings are reasonably 651 

necessary to effectuate the requirements of this subsection. The 652 

corporation may is authorized to take all actions needed to 653 

facilitate tax-free status for any such bonds or indebtedness, 654 

including formation of trusts or other affiliated entities. The 655 

corporation may shall have the authority to pledge assessments, 656 

projected recoveries from the Florida Hurricane Catastrophe 657 

Fund, other reinsurance recoverables, market equalization and 658 

other surcharges, and other funds available to the corporation 659 

as security for bonds or other indebtedness. In recognition of 660 

s. 10, Art. I of the State Constitution, prohibiting the 661 

impairment of obligations of contracts, it is the intent of the 662 

Legislature that no action be taken whose purpose is to impair 663 

any bond indenture or financing agreement or any revenue source 664 

committed by contract to such bond or other indebtedness. 665 

b. To ensure that the corporation is operating in an 666 

efficient and economic manner while providing quality service to 667 

policyholders, applicants, and agents, the board shall 668 

commission an independent third-party consultant having 669 

expertise in insurance company management or insurance company 670 

management consulting to prepare a report and make 671 

recommendations on the relative costs and benefits of 672 

outsourcing various policy issuance and service functions to 673 

private servicing carriers or entities performing similar 674 

functions in the private market for a fee, rather than 675 

performing such functions in-house. In making such 676 

recommendations, the consultant shall consider how other 677 

residual markets, both in this state and around the country, 678 

outsource appropriate functions or use servicing carriers to 679 
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better match expenses with revenues that fluctuate based on a 680 

widely varying policy count. The report must be completed by 681 

February 1, 2012. Upon receiving the report, the board shall 682 

develop a plan to implement the report and submit the plan to 683 

the Financial Services Commission. The commission has 30 days 684 

after receiving the plan to review and make additions or 685 

corrections, if any. Upon the commission’s approval of the plan, 686 

the board shall begin implementing the plan by January 1, 2013. 687 

3.4.a. Must require that the corporation operate subject to 688 

the supervision and approval of a board of governors consisting 689 

of eight individuals who are residents of this state, from 690 

different geographical areas of this state. 691 

a. The Governor, the Chief Financial Officer, the President 692 

of the Senate, and the Speaker of the House of Representatives 693 

shall each appoint two members of the board. At least one of the 694 

two members appointed by each appointing officer must have 695 

demonstrated expertise in insurance, and be within the scope of 696 

the exemption provided in s. 112.313(7)(b). The Chief Financial 697 

Officer shall designate one of the appointees as chair. All 698 

board members serve at the pleasure of the appointing officer. 699 

All members of the board of governors are subject to removal at 700 

will by the officers who appointed them. All board members, 701 

including the chair, must be appointed to serve for 3-year terms 702 

beginning annually on a date designated by the plan. However, 703 

for the first term beginning on or after July 1, 2009, each 704 

appointing officer shall appoint one member of the board for a 705 

2-year term and one member for a 3-year term. A Any board 706 

vacancy shall be filled for the unexpired term by the appointing 707 

officer. The Chief Financial Officer shall appoint a technical 708 
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advisory group to provide information and advice to the board of 709 

governors in connection with the board’s duties under this 710 

subsection. The executive director and senior managers of the 711 

corporation shall be engaged by the board and serve at the 712 

pleasure of the board. Any executive director appointed on or 713 

after July 1, 2006, is subject to confirmation by the Senate. 714 

The executive director is responsible for employing other staff 715 

as the corporation may require, subject to review and 716 

concurrence by the board. 717 

b. The board shall create a Market Accountability Advisory 718 

Committee to assist the corporation in developing awareness of 719 

its rates and its customer and agent service levels in 720 

relationship to the voluntary market insurers writing similar 721 

coverage, and to provide advice on issues regarding agent 722 

appointments and compensation. 723 

(I) The members of the advisory committee shall consist of 724 

the following 11 persons, one of whom must be elected chair by 725 

the members of the committee: four representatives, one 726 

appointed by the Florida Association of Insurance Agents, one by 727 

the National Florida Association of Insurance and Financial 728 

Advisors-Florida Advisors, one by the Professional Insurance 729 

Agents of Florida, and one by the Latin American Association of 730 

Insurance Agencies; three representatives appointed by the 731 

insurers with the three highest voluntary market share of 732 

residential property insurance business in the state; one 733 

representative from the Office of Insurance Regulation; one 734 

consumer appointed by the board who is insured by the 735 

corporation at the time of appointment to the committee; one 736 

representative appointed by the Florida Association of Realtors; 737 



Florida Senate - 2011 COMMITTEE AMENDMENT 

Bill No. SB 1714 

 

 

 

 

 

 

Ì946762>Î946762 

 

Page 27 of 64 

3/28/2011 12:16:17 PM 597-03066A-11 

and one representative appointed by the Florida Bankers 738 

Association. All members shall be appointed to must serve for 3-739 

year terms and may serve for consecutive terms. 740 

(II) The committee shall report to the corporation at each 741 

board meeting on insurance market issues which may include rates 742 

and rate competition with the voluntary market; service, 743 

including policy issuance, claims processing, and general 744 

responsiveness to policyholders, applicants, and agents; and 745 

matters relating to depopulation, producer compensation, or 746 

agency agreements. 747 

4.5. Must provide a procedure for determining the 748 

eligibility of a risk for coverage, as follows: 749 

a. Subject to the provisions of s. 627.3517, with respect 750 

to personal lines residential risks, if the risk is offered 751 

coverage from an authorized insurer at the insurer’s approved 752 

rate under either a standard policy including wind coverage or, 753 

if consistent with the insurer’s underwriting rules as filed 754 

with the office, a basic policy including wind coverage, for a 755 

new application to the corporation for coverage, the risk is not 756 

eligible for any policy issued by the corporation unless the 757 

premium for coverage from the authorized insurer is more than 15 758 

percent greater than the premium for comparable coverage from 759 

the corporation. If the risk is not able to obtain any such 760 

offer, the risk is eligible for either a standard policy 761 

including wind coverage or a basic policy including wind 762 

coverage issued by the corporation; however, if the risk could 763 

not be insured under a standard policy including wind coverage 764 

regardless of market conditions, the risk is shall be eligible 765 

for a basic policy including wind coverage unless rejected under 766 
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subparagraph 9. 8. Notwithstanding these limitations, an 767 

application for coverage having an effective date before January 768 

1, 2015, is eligible for coverage by the corporation if the 769 

premium for coverage from an authorized insurer exceeds the 770 

premium from the corporation by more than 25 percent. However, 771 

with regard to a policyholder of the corporation or a 772 

policyholder removed from the corporation through an assumption 773 

agreement until the end of the assumption period, the 774 

policyholder remains eligible for coverage from the corporation 775 

regardless of any offer of coverage from an authorized insurer 776 

or surplus lines insurer. The corporation shall determine the 777 

type of policy to be provided on the basis of objective 778 

standards specified in the underwriting manual and based on 779 

generally accepted underwriting practices. 780 

(I) If the risk accepts an offer of coverage through the 781 

market assistance plan or an offer of coverage through a 782 

mechanism established by the corporation before a policy is 783 

issued to the risk by the corporation or during the first 30 784 

days of coverage by the corporation, and the producing agent who 785 

submitted the application to the plan or to the corporation is 786 

not currently appointed by the insurer, the insurer shall: 787 

(A) Pay to the producing agent of record of the policy, for 788 

the first year, an amount that is the greater of the insurer’s 789 

usual and customary commission for the type of policy written or 790 

a fee equal to the usual and customary commission of the 791 

corporation; or 792 

(B) Offer to allow the producing agent of record of the 793 

policy to continue servicing the policy for at least a period of 794 

not less than 1 year and offer to pay the agent the greater of 795 
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the insurer’s or the corporation’s usual and customary 796 

commission for the type of policy written. 797 

 798 

If the producing agent is unwilling or unable to accept 799 

appointment, the new insurer shall pay the agent in accordance 800 

with sub-sub-sub-subparagraph (A). 801 

(II) If When the corporation enters into a contractual 802 

agreement for a take-out plan, the producing agent of record of 803 

the corporation policy is entitled to retain any unearned 804 

commission on the policy, and the insurer shall: 805 

(A) Pay to the producing agent of record of the corporation 806 

policy, for the first year, an amount that is the greater of the 807 

insurer’s usual and customary commission for the type of policy 808 

written or a fee equal to the usual and customary commission of 809 

the corporation; or 810 

(B) Offer to allow the producing agent of record of the 811 

corporation policy to continue servicing the policy for at least 812 

a period of not less than 1 year and offer to pay the agent the 813 

greater of the insurer’s or the corporation’s usual and 814 

customary commission for the type of policy written. 815 

 816 

If the producing agent is unwilling or unable to accept 817 

appointment, the new insurer shall pay the agent in accordance 818 

with sub-sub-sub-subparagraph (A). 819 

b. Subject to s. 627.3517, with respect to commercial lines 820 

residential risks, for a new application to the corporation for 821 

coverage, if the risk is offered coverage under a policy 822 

including wind coverage from an authorized insurer at its 823 

approved rate, the risk is not eligible for a any policy issued 824 
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by the corporation unless the premium for coverage from the 825 

authorized insurer is more than 15 percent greater than the 826 

premium for comparable coverage from the corporation. If the 827 

risk is not able to obtain any such offer, the risk is eligible 828 

for a policy including wind coverage issued by the corporation. 829 

Notwithstanding these limitations, an application for coverage 830 

having an effective date before January 1, 2015, is eligible for 831 

coverage by the corporation if the premium for coverage from an 832 

authorized insurer exceeds the premium from the corporation by 833 

more than 25 percent. However, with regard to a policyholder of 834 

the corporation or a policyholder removed from the corporation 835 

through an assumption agreement until the end of the assumption 836 

period, the policyholder remains eligible for coverage from the 837 

corporation regardless of any offer of coverage from an 838 

authorized insurer or surplus lines insurer. 839 

(I) If the risk accepts an offer of coverage through the 840 

market assistance plan or an offer of coverage through a 841 

mechanism established by the corporation before a policy is 842 

issued to the risk by the corporation or during the first 30 843 

days of coverage by the corporation, and the producing agent who 844 

submitted the application to the plan or the corporation is not 845 

currently appointed by the insurer, the insurer shall: 846 

(A) Pay to the producing agent of record of the policy, for 847 

the first year, an amount that is the greater of the insurer’s 848 

usual and customary commission for the type of policy written or 849 

a fee equal to the usual and customary commission of the 850 

corporation; or 851 

(B) Offer to allow the producing agent of record of the 852 

policy to continue servicing the policy for at least a period of 853 
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not less than 1 year and offer to pay the agent the greater of 854 

the insurer’s or the corporation’s usual and customary 855 

commission for the type of policy written. 856 

 857 

If the producing agent is unwilling or unable to accept 858 

appointment, the new insurer shall pay the agent in accordance 859 

with sub-sub-sub-subparagraph (A). 860 

(II) If When the corporation enters into a contractual 861 

agreement for a take-out plan, the producing agent of record of 862 

the corporation policy is entitled to retain any unearned 863 

commission on the policy, and the insurer shall: 864 

(A) Pay to the producing agent of record of the corporation 865 

policy, for the first year, an amount that is the greater of the 866 

insurer’s usual and customary commission for the type of policy 867 

written or a fee equal to the usual and customary commission of 868 

the corporation; or 869 

(B) Offer to allow the producing agent of record of the 870 

corporation policy to continue servicing the policy for at least 871 

a period of not less than 1 year and offer to pay the agent the 872 

greater of the insurer’s or the corporation’s usual and 873 

customary commission for the type of policy written. 874 

 875 

If the producing agent is unwilling or unable to accept 876 

appointment, the new insurer shall pay the agent in accordance 877 

with sub-sub-sub-subparagraph (A). 878 

c. Effective upon this act becoming a law, the corporation 879 

shall cease to accept applications for or issue new policies 880 

covering commercial nonresidential risks. For purposes of 881 

determining comparable coverage under sub-subparagraphs a. and 882 
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b., the comparison shall be based on those forms and coverages 883 

that are reasonably comparable. The corporation may rely on a 884 

determination of comparable coverage and premium made by the 885 

producing agent who submits the application to the corporation, 886 

made in the agent’s capacity as the corporation’s agent. A 887 

comparison may be made solely of the premium with respect to the 888 

main building or structure only on the following basis: the same 889 

coverage A or other building limits; the same percentage 890 

hurricane deductible that applies on an annual basis or that 891 

applies to each hurricane for commercial residential property; 892 

the same percentage of ordinance and law coverage, if the same 893 

limit is offered by both the corporation and the authorized 894 

insurer; the same mitigation credits, to the extent the same 895 

types of credits are offered both by the corporation and the 896 

authorized insurer; the same method for loss payment, such as 897 

replacement cost or actual cash value, if the same method is 898 

offered both by the corporation and the authorized insurer in 899 

accordance with underwriting rules; and any other form or 900 

coverage that is reasonably comparable as determined by the 901 

board. If an application is submitted to the corporation for 902 

wind-only coverage in the high-risk account, the premium for the 903 

corporation’s wind-only policy plus the premium for the ex-wind 904 

policy that is offered by an authorized insurer to the applicant 905 

shall be compared to the premium for multiperil coverage offered 906 

by an authorized insurer, subject to the standards for 907 

comparison specified in this subparagraph. If the corporation or 908 

the applicant requests from the authorized insurer a breakdown 909 

of the premium of the offer by types of coverage so that a 910 

comparison may be made by the corporation or its agent and the 911 
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authorized insurer refuses or is unable to provide such 912 

information, the corporation may treat the offer as not being an 913 

offer of coverage from an authorized insurer at the insurer’s 914 

approved rate. 915 

5.6. Must include rules for classifications of risks and 916 

rates therefor. 917 

6.7. Must provide that if premium and investment income for 918 

an account attributable to a particular calendar year are in 919 

excess of projected losses and expenses for the account 920 

attributable to that year, such excess shall be held in surplus 921 

in the account. Such surplus must shall be available to defray 922 

deficits in that account as to future years and shall be used 923 

for that purpose before prior to assessing assessable insurers 924 

and assessable insureds as to any calendar year. 925 

7.8.  Must provide objective criteria and procedures to be 926 

uniformly applied to for all applicants in determining whether 927 

an individual risk is so hazardous as to be uninsurable. In 928 

making this determination and in establishing the criteria and 929 

procedures, the following must shall be considered: 930 

a. Whether the likelihood of a loss for the individual risk 931 

is substantially higher than for other risks of the same class; 932 

and 933 

b. Whether the uncertainty associated with the individual 934 

risk is such that an appropriate premium cannot be determined. 935 

 936 

The acceptance or rejection of a risk by the corporation 937 

shall be construed as the private placement of insurance, and 938 

the provisions of chapter 120 do shall not apply. 939 

8.9. Must provide that the corporation Shall make its best 940 
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efforts to procure catastrophe reinsurance at reasonable rates, 941 

to cover its projected 100-year probable maximum loss as 942 

determined by the board of governors. 943 

9.10. Must issue The policies that issued by the 944 

corporation must provide that, if the corporation or the market 945 

assistance plan obtains an offer from an authorized insurer to 946 

cover the risk at its approved rates or from a surplus lines 947 

insurer, the risk is no longer eligible for renewal through the 948 

corporation, except as otherwise provided in this subsection. 949 

10.11. Must Corporation Policies and applications must 950 

include a notice in the corporation policies and applications 951 

that the corporation policy could, under this section, be 952 

replaced with a policy issued by an authorized insurer which 953 

that does not provide coverage identical to the coverage 954 

provided by the corporation. The notice must shall also specify 955 

that acceptance of corporation coverage creates a conclusive 956 

presumption that the applicant or policyholder is aware of this 957 

potential. 958 

11.12. May establish, subject to approval by the office, 959 

different eligibility requirements and operational procedures 960 

for any line or type of coverage for any specified county or 961 

area if the board determines that such changes to the 962 

eligibility requirements and operational procedures are 963 

justified due to the voluntary market being sufficiently stable 964 

and competitive in such area or for such line or type of 965 

coverage and that consumers who, in good faith, are unable to 966 

obtain insurance through the voluntary market through ordinary 967 

methods would continue to have access to coverage from the 968 

corporation. If When coverage is sought in connection with a 969 
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real property transfer, the such requirements and procedures may 970 

shall not provide for an effective date of coverage later than 971 

the date of the closing of the transfer as established by the 972 

transferor, the transferee, and, if applicable, the lender. 973 

12.13. Must provide that, with respect to the high-risk 974 

account, any assessable insurer with a surplus as to 975 

policyholders of $25 million or less writing 25 percent or more 976 

of its total countrywide property insurance premiums in this 977 

state may petition the office, within the first 90 days of each 978 

calendar year, to qualify as a limited apportionment company. A 979 

regular assessment levied by the corporation on a limited 980 

apportionment company for a deficit incurred by the corporation 981 

for the high-risk account in 2006 or thereafter may be paid to 982 

the corporation on a monthly basis as the assessments are 983 

collected by the limited apportionment company from its insureds 984 

pursuant to s. 627.3512, but the regular assessment must be paid 985 

in full within 12 months after being levied by the corporation. 986 

A limited apportionment company shall collect from its 987 

policyholders any emergency assessment imposed under sub-988 

subparagraph (b)3.d. The plan shall provide that, If the office 989 

determines that any regular assessment will result in an 990 

impairment of the surplus of a limited apportionment company, 991 

the office may direct that all or part of such assessment be 992 

deferred as provided in subparagraph (q)4. However, there shall 993 

be no limitation or deferment of an emergency assessment to be 994 

collected from policyholders under sub-subparagraph (b)3.d. may 995 

not be limited or deferred. 996 

13.14. Effective January 1, 2012, must provide that the 997 

corporation appoint as its licensed agents only those agents who 998 
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also hold an appointment as defined in s. 626.015(3) with an 999 

insurer who at the time of the agent’s initial appointment by 1000 

the corporation is authorized to write and is actually writing 1001 

personal lines residential property coverage, commercial 1002 

residential property coverage, or commercial nonresidential 1003 

property coverage within the state. 1004 

14.15. Must provide, by July 1, 2007, a premium payment 1005 

plan option to its policyholders which, allows at a minimum, 1006 

allows for quarterly and semiannual payment of premiums. A 1007 

monthly payment plan may, but is not required to, be offered. 1008 

15.16. Must limit coverage on mobile homes or manufactured 1009 

homes built before prior to 1994 to actual cash value of the 1010 

dwelling rather than replacement costs of the dwelling. 1011 

16.17. May provide such limits of coverage as the board 1012 

determines, consistent with the requirements of this subsection. 1013 

17.18. May require commercial property to meet specified 1014 

hurricane mitigation construction features as a condition of 1015 

eligibility for coverage. 1016 

18. As of January 1, 2012, must require that the agent 1017 

obtain from an applicant for coverage from the corporation an 1018 

acknowledgement signed by the applicant, which includes, at a 1019 

minimum, the following statement: 1020 

 1021 

ACKNOWLEDGEMENT OF POTENTIAL SURCHARGE AND ASSESSMENT 1022 

LIABILITY: 1023 

 1024 

1. AS A POLICYHOLDER OF CITIZENS PROPERTY 1025 

INSURANCE CORPORATION, I UNDERSTAND THAT IF THE 1026 

CORPORATION SUSTAINS A DEFICIT AS A RESULT OF 1027 
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HURRICANE LOSSES OR FOR ANY OTHER REASON, MY POLICY 1028 

COULD BE SUBJECT TO SURCHARGES, WHICH WILL BE DUE AND 1029 

PAYABLE UPON RENEWAL, CANCELLATION, OR TERMINATION OF 1030 

THE POLICY, AND THAT THE SURCHARGES COULD BE AS HIGH 1031 

AS 45 PERCENT OF MY PREMIUM, OR A DIFFERENT AMOUNT AS 1032 

IMPOSED BY THE FLORIDA LEGISLATURE. 1033 

2. I ALSO UNDERSTAND THAT I MAY BE SUBJECT TO 1034 

EMERGENCY ASSESSMENTS TO THE SAME EXTENT AS 1035 

POLICYHOLDERS OF OTHER INSURANCE COMPANIES, OR A 1036 

DIFFERENT AMOUNT AS IMPOSED BY THE FLORIDA 1037 

LEGISLATURE. 1038 

3. I ALSO UNDERSTAND THAT CITIZENS PROPERTY 1039 

INSURANCE CORPORATION IS NOT SUPPORTED BY THE FULL 1040 

FAITH AND CREDIT OF THE STATE OF FLORIDA. 1041 

 1042 

a. The corporation shall maintain, in electronic format or 1043 

otherwise, a copy of the applicant’s signed acknowledgement and 1044 

provide a copy of the statement to the policyholder as part of 1045 

the first renewal after the effective date of this sub-1046 

subparagraph. 1047 

b. The signed acknowledgement form creates a conclusive 1048 

presumption that the policyholder understood and accepted his or 1049 

her potential surcharge and assessment liability as a 1050 

policyholder of the corporation. 1051 

19. Upon notice and determination by the Department of 1052 

Financial Services that an agent appointed by the corporation 1053 

has violated s. 626.9541(1)(h), immediately terminate the 1054 

agent’s appointment to represent the corporation. 1055 

20. Must provide that new or renewal policies issued by the 1056 
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corporation on or after February 1, 2012, do not include 1057 

coverage for attached or detached screen enclosures. The 1058 

corporation shall exclude such coverage using a notice of 1059 

coverage change, which may be included with the policy renewal, 1060 

and not by issuance of a notice of nonrenewal of the excluded 1061 

coverage upon renewal of the current policy. 1062 

21. Must provide that new or renewal personal residential 1063 

policies issued by the corporation on or after February 1, 2013, 1064 

do not provide coverage for detached structures on the residence 1065 

premises which are separated from the dwelling by clear space. 1066 

Structures connected to the dwelling by only a fence, utility 1067 

line, or similar connection are considered to be detached 1068 

structures. 1069 

22. Must provide that new or renewal personal residential 1070 

policies issued by the corporation on or after February 1, 2013, 1071 

do not provide coverage for watercraft, trailers, jewelry, furs, 1072 

firearms, silverware, business property on premises, business 1073 

property away from premises, or grave markers. 1074 

23. Must offer sinkhole coverage. However, effective 1075 

February 1, 2012, coverage is not included for losses to 1076 

appurtenant structures, driveways, sidewalks, decks, or patios 1077 

which are directly or indirectly caused by sinkhole activity. 1078 

The corporation shall exclude such coverage using a notice of 1079 

coverage change, which may be included with the policy renewal, 1080 

and not by issuance of a notice of nonrenewal of the excluded 1081 

coverage upon renewal of the current policy. 1082 

24. As a condition for making payment for damage caused by 1083 

the peril of sinkhole, regardless of whether such payment is 1084 

made pursuant to the contract, mediation, neutral evaluation, 1085 
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appraisal, arbitration, settlement, or litigation, the payment 1086 

must be dedicated entirely to the costs of repairing the 1087 

structure or remediation of the land. Unless this condition is 1088 

met, the corporation is prohibited from making payment. 1089 

(d)1. All prospective employees for senior management 1090 

positions, as defined by the plan of operation, are subject to 1091 

background checks as a prerequisite for employment. The office 1092 

shall conduct the background checks on such prospective 1093 

employees pursuant to ss. 624.34, 624.404(3), and 628.261. 1094 

2. On or before July 1 of each year, employees of the 1095 

corporation must are required to sign and submit a statement 1096 

attesting that they do not have a conflict of interest, as 1097 

defined in part III of chapter 112. As a condition of 1098 

employment, all prospective employees must are required to sign 1099 

and submit to the corporation a conflict-of-interest statement. 1100 

3. Senior managers and members of the board of governors 1101 

are subject to the provisions of part III of chapter 112, 1102 

including, but not limited to, the code of ethics and public 1103 

disclosure and reporting of financial interests, pursuant to s. 1104 

112.3145. 1105 

a. Senior managers and board members are also required to 1106 

file such disclosures with the Commission on Ethics and the 1107 

Office of Insurance Regulation. The executive director of the 1108 

corporation or his or her designee shall notify each existing 1109 

and newly appointed and existing appointed member of the board 1110 

of governors and senior managers of their duty to comply with 1111 

the reporting requirements of part III of chapter 112. At least 1112 

quarterly, the executive director or his or her designee shall 1113 

submit to the Commission on Ethics a list of names of the senior 1114 
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managers and members of the board of governors who are subject 1115 

to the public disclosure requirements under s. 112.3145. 1116 

b. Notwithstanding s. 112.3143(2), a board member may not 1117 

vote on any measure that would inure to his or her special 1118 

private gain or loss; that he or she knows would inure to the 1119 

special private gain or loss of any principal by whom he or she 1120 

is retained or to the parent organization or subsidiary of a 1121 

corporate principal by which he or she is retained, other than 1122 

an agency as defined in s. 112.312; or that he or she knows 1123 

would inure to the special private gain or loss of a relative or 1124 

business associate of the public officer. Before the vote is 1125 

taken, such member must publicly state to the assembly the 1126 

nature of his or her interest in the matter from which he or she 1127 

is abstaining and, within 15 days after the vote occurs, 1128 

disclose the nature of his or her interest as a public record in 1129 

a memorandum filed with the person responsible for recording the 1130 

minutes of the meeting, who shall incorporate the memorandum in 1131 

the minutes. 1132 

4. Notwithstanding s. 112.3148 or s. 112.3149, or any other 1133 

provision of law, an employee or board member may not knowingly 1134 

accept, directly or indirectly, any gift or expenditure from a 1135 

person or entity, or an employee or representative of such 1136 

person or entity, which that has a contractual relationship with 1137 

the corporation or who is under consideration for a contract. An 1138 

employee or board member who fails to comply with subparagraph 1139 

3. or this subparagraph is subject to penalties provided under 1140 

ss. 112.317 and 112.3173. 1141 

5. Any senior manager of the corporation who is employed on 1142 

or after January 1, 2007, regardless of the date of hire, who 1143 
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subsequently retires or terminates employment is prohibited from 1144 

representing another person or entity before the corporation for 1145 

2 years after retirement or termination of employment from the 1146 

corporation. 1147 

6. Any senior manager of the corporation who is employed on 1148 

or after January 1, 2007, regardless of the date of hire, who 1149 

subsequently retires or terminates employment is prohibited from 1150 

having any employment or contractual relationship for 2 years 1151 

with an insurer that has entered into a take-out bonus agreement 1152 

with the corporation. 1153 

(n)1. It is the intent of the Legislature that the rates 1154 

for coverage provided by the corporation be actuarially 1155 

determined and not be competitive with rates charged in the 1156 

admitted voluntary market such that the corporation functions as 1157 

a residual market mechanism that provides insurance only if such 1158 

insurance cannot be procured in the voluntary market. To achieve 1159 

this goal, for any rate filing made by the corporation on or 1160 

after July 1, 2011: Rates for coverage provided by the 1161 

corporation shall be actuarially sound and subject to the 1162 

requirements of s. 627.062, except as otherwise provided in this 1163 

paragraph. The corporation shall file its recommended rates with 1164 

the office at least annually. The corporation shall provide any 1165 

additional information regarding the rates which the office 1166 

requires. The office shall consider the recommendations of the 1167 

board and issue a final order establishing the rates for the 1168 

corporation within 45 days after the recommended rates are 1169 

filed. The corporation may not pursue an administrative 1170 

challenge or judicial review of the final order of the office. 1171 

1. The corporation shall file its recommended rates with 1172 
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the office at least annually. The office shall consider the 1173 

recommended rates and issue a final order establishing the rates 1174 

within 45 days after the recommended rates are filed. The 1175 

corporation may not pursue an administrative challenge or 1176 

judicial review of the office’s final order. 1177 

2. In developing its rates, the corporation shall use an 1178 

appropriate industry expense equalization factor to ensure that 1179 

its rates include standard industry ratemaking expense 1180 

provisions. The industry expense equalization factor must 1181 

include a catastrophe risk load, a provision for taxes, a market 1182 

provision for reinsurance costs, and an industry expense 1183 

provision for general expenses, acquisition expenses, and 1184 

commissions. 1185 

3. The corporation shall implement a rate increase each 1186 

year for each residential line of business it writes, which may 1187 

not exceed 20 percent by territory and 25 percent for any single 1188 

policy, excluding coverage changes and surcharges. This 1189 

subparagraph expires January 1, 2015, and does not apply to 1190 

rates for sinkhole coverage or costs for the purchase of private 1191 

reinsurance, if any. 1192 

4.2. In addition to the rates otherwise determined pursuant 1193 

to this paragraph, the corporation shall impose and collect an 1194 

amount equal to the premium tax provided for in s. 624.509 to 1195 

augment the financial resources of the corporation. 1196 

3. After the public hurricane loss-projection model under 1197 

s. 627.06281 has been found to be accurate and reliable by the 1198 

Florida Commission on Hurricane Loss Projection Methodology, 1199 

that model shall serve as the minimum benchmark for determining 1200 

the windstorm portion of the corporation’s rates. This 1201 
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subparagraph does not require or allow the corporation to adopt 1202 

rates lower than the rates otherwise required or allowed by this 1203 

paragraph. 1204 

4. The rate filings for the corporation which were approved 1205 

by the office and which took effect January 1, 2007, are 1206 

rescinded, except for those rates that were lowered. As soon as 1207 

possible, the corporation shall begin using the lower rates that 1208 

were in effect on December 31, 2006, and shall provide refunds 1209 

to policyholders who have paid higher rates as a result of that 1210 

rate filing. The rates in effect on December 31, 2006, shall 1211 

remain in effect for the 2007 and 2008 calendar years except for 1212 

any rate change that results in a lower rate. The next rate 1213 

change that may increase rates shall take effect pursuant to a 1214 

new rate filing recommended by the corporation and established 1215 

by the office, subject to the requirements of this paragraph. 1216 

5. Beginning on July 15, 2009, and each year thereafter, 1217 

the corporation must make a recommended actuarially sound rate 1218 

filing for each personal and commercial line of business it 1219 

writes, to be effective no earlier than January 1, 2010. 1220 

6. Beginning on or after January 1, 2010, and 1221 

notwithstanding the board’s recommended rates and the office’s 1222 

final order regarding the corporation’s filed rates under 1223 

subparagraph 1., the corporation shall implement a rate increase 1224 

each year which does not exceed 10 percent for any single policy 1225 

issued by the corporation, excluding coverage changes and 1226 

surcharges. 1227 

5.7. The corporation may also implement an increase to 1228 

reflect the effect on the corporation of the cash buildup factor 1229 

pursuant to s. 215.555(5)(b). 1230 
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6. This paragraph does not require or allow the corporation 1231 

to reduce rates. 1232 

8. The corporation’s implementation of rates as prescribed 1233 

in subparagraph 6. shall cease for any line of business written 1234 

by the corporation upon the corporation’s implementation of 1235 

actuarially sound rates. Thereafter, the corporation shall 1236 

annually make a recommended actuarially sound rate filing for 1237 

each commercial and personal line of business the corporation 1238 

writes. 1239 

(o) If coverage in an account is deactivated pursuant to 1240 

paragraph (p), coverage through the corporation shall be 1241 

reactivated by order of the office only under one of the 1242 

following circumstances: 1243 

1. If the market assistance plan receives a minimum of 100 1244 

applications for coverage within a 3-month period, or 200 1245 

applications for coverage within a 1-year period or less for 1246 

residential coverage, unless the market assistance plan provides 1247 

a quotation from admitted carriers at their filed rates for at 1248 

least 90 percent of such applicants. A Any market assistance 1249 

plan application that is rejected because an individual risk is 1250 

so hazardous as to be uninsurable using the criteria specified 1251 

in subparagraph (c)7. may (c)8. shall not be included in the 1252 

minimum percentage calculation provided herein. If In the event 1253 

that there is a legal or administrative challenge to a 1254 

determination by the office that the conditions of this 1255 

subparagraph have been met for eligibility for coverage by in 1256 

the corporation, an any eligible risk may obtain coverage during 1257 

the pendency of such challenge. 1258 

2. In response to a state of emergency declared by the 1259 
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Governor under s. 252.36, the office may activate coverage by 1260 

order during for the period of the emergency upon a finding by 1261 

the office that the emergency significantly affects the 1262 

availability of residential property insurance. 1263 

(q)1. The corporation shall certify to the office its needs 1264 

for annual assessments as to a particular calendar year, and for 1265 

any interim assessments that it deems to be necessary to sustain 1266 

operations as to a particular year pending the receipt of annual 1267 

assessments. Upon verification, the office shall approve such 1268 

certification, and the corporation shall levy such annual or 1269 

interim assessments. Such assessments must shall be prorated as 1270 

provided in paragraph (b). The corporation shall take all 1271 

reasonable and prudent steps necessary to collect the amount of 1272 

assessment due from each assessable insurer, including, if 1273 

prudent, filing suit to collect such assessment. If the 1274 

corporation is unable to collect an assessment from any 1275 

assessable insurer, the uncollected assessments shall be levied 1276 

as an additional assessment against the assessable insurers and 1277 

any assessable insurer required to pay an additional assessment 1278 

as a result of such failure to pay shall have a cause of action 1279 

against such nonpaying assessable insurer. Assessments shall be 1280 

included as an appropriate factor in the making of rates. The 1281 

failure of a surplus lines agent to collect and remit any 1282 

regular or emergency assessment levied by the corporation is 1283 

considered to be a violation of s. 626.936 and subjects the 1284 

surplus lines agent to the penalties provided in that section. 1285 

2. The governing body of any unit of local government, any 1286 

residents of which are insured by the corporation, may issue 1287 

bonds as defined in s. 125.013 or s. 166.101 from time to time 1288 
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to fund an assistance program, in conjunction with the 1289 

corporation, for the purpose of defraying deficits of the 1290 

corporation. In order to avoid needless and indiscriminate 1291 

proliferation, duplication, and fragmentation of such assistance 1292 

programs, any unit of local government, any residents of which 1293 

are insured by the corporation, may provide for the payment of 1294 

losses, regardless of whether or not the losses occurred within 1295 

or outside of the territorial jurisdiction of the local 1296 

government. Revenue bonds under this subparagraph may not be 1297 

issued until validated pursuant to chapter 75, unless a state of 1298 

emergency is declared by executive order or proclamation of the 1299 

Governor pursuant to s. 252.36 making such findings as are 1300 

necessary to determine that it is in the best interests of, and 1301 

necessary for, the protection of the public health, safety, and 1302 

general welfare of residents of this state and declaring it an 1303 

essential public purpose to permit certain municipalities or 1304 

counties to issue such bonds to as will permit relief to 1305 

claimants and policyholders of the corporation. Any such unit of 1306 

local government may enter into such contracts with the 1307 

corporation and with any other entity created pursuant to this 1308 

subsection as are necessary to carry out this paragraph. Any 1309 

bonds issued under this subparagraph are shall be payable from 1310 

and secured by moneys received by the corporation from emergency 1311 

assessments under sub-subparagraph (b)3.d., and assigned and 1312 

pledged to or on behalf of the unit of local government for the 1313 

benefit of the holders of such bonds. The funds, credit, 1314 

property, and taxing power of the state or of the unit of local 1315 

government may shall not be pledged for the payment of such 1316 

bonds. 1317 
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3.a. The corporation shall adopt one or more programs 1318 

subject to approval by the office for the reduction of both new 1319 

and renewal writings in the corporation. Beginning January 1, 1320 

2008, 1321 

a. Any program the corporation adopts for the payment of 1322 

bonuses to an insurer for each risk the insurer removes from the 1323 

corporation must shall comply with s. 627.3511(2) and may not 1324 

exceed the amount referenced in s. 627.3511(2) for each risk 1325 

removed. The corporation may consider any prudent and not 1326 

unfairly discriminatory approach to reducing corporation 1327 

writings, and may adopt a credit against assessment liability or 1328 

other liability that provides an incentive for insurers to take 1329 

risks out of the corporation and to keep risks out of the 1330 

corporation by maintaining or increasing voluntary writings in 1331 

counties or areas in which corporation risks are highly 1332 

concentrated and a program to provide a formula under which an 1333 

insurer voluntarily taking risks out of the corporation by 1334 

maintaining or increasing voluntary writings will be relieved 1335 

wholly or partially from assessments under sub-subparagraphs 1336 

(b)3.a. and b. However, any “take-out bonus” or payment to an 1337 

insurer must be conditioned on the property being insured for at 1338 

least 5 years by the insurer, unless canceled or nonrenewed by 1339 

the policyholder. If the policy is canceled or nonrenewed by the 1340 

policyholder before the end of the 5-year period, the amount of 1341 

the take-out bonus must be prorated for the time period the 1342 

policy was insured. If When the corporation enters into a 1343 

contractual agreement for a take-out plan, the producing agent 1344 

of record of the corporation policy is entitled to retain any 1345 

unearned commission on such policy, and the insurer shall 1346 
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either: 1347 

(I) Pay to the producing agent of record of the policy, for 1348 

the first year, an amount that which is the greater of the 1349 

insurer’s usual and customary commission for the type of policy 1350 

written or a policy fee equal to the usual and customary 1351 

commission of the corporation; or 1352 

(II) Offer to allow the producing agent of record of the 1353 

policy to continue servicing the policy for at least a period of 1354 

not less than 1 year and offer to pay the agent the insurer’s 1355 

usual and customary commission for the type of policy written. 1356 

If the producing agent is unwilling or unable to accept 1357 

appointment by the new insurer, the new insurer shall pay the 1358 

agent in accordance with sub-sub-subparagraph (I). 1359 

b. Any credit or exemption from regular assessments adopted 1360 

under this subparagraph shall last no longer than the 3 years 1361 

following the cancellation or expiration of the policy by the 1362 

corporation. With the approval of the office, the board may 1363 

extend such credits for an additional year if the insurer 1364 

guarantees an additional year of renewability for all policies 1365 

removed from the corporation, or for 2 additional years if the 1366 

insurer guarantees 2 additional years of renewability for all 1367 

policies so removed. 1368 

c. There shall be No credit, limitation, exemption, or 1369 

deferment from emergency assessments may to be collected from 1370 

policyholders pursuant to sub-subparagraph (b)3.d. 1371 

4. The plan must shall provide for the deferment, in whole 1372 

or in part, of the assessment of an assessable insurer, other 1373 

than an emergency assessment collected from policyholders 1374 

pursuant to sub-subparagraph (b)3.d., if the office finds that 1375 
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payment of the assessment would endanger or impair the solvency 1376 

of the insurer. If In the event an assessment against an 1377 

assessable insurer is deferred in whole or in part, the amount 1378 

by which such assessment is deferred may be assessed against the 1379 

other assessable insurers in a manner consistent with the basis 1380 

for assessments set forth in paragraph (b). 1381 

5. Effective July 1, 2007, In order to evaluate the costs 1382 

and benefits of approved take-out plans, if the corporation pays 1383 

a bonus or other payment to an insurer for an approved take-out 1384 

plan, it shall maintain a record of the address or such other 1385 

identifying information on the property or risk removed in order 1386 

to track if and when the property or risk is later insured by 1387 

the corporation. 1388 

6. Any policy taken out, assumed, or removed from the 1389 

corporation is, as of the effective date of the take-out, 1390 

assumption, or removal, direct insurance issued by the insurer 1391 

and not by the corporation, even if the corporation continues to 1392 

service the policies. This subparagraph applies to policies of 1393 

the corporation and not policies taken out, assumed, or removed 1394 

from any other entity. 1395 

d. Notwithstanding any other provision of law, for purposes 1396 

of a depopulation, take-out, or keep-out program adopted by the 1397 

corporation, including an initial or renewal offer of coverage 1398 

made to a policyholder removed from the corporation pursuant to 1399 

such program, an eligible surplus lines insurer may participate 1400 

in the program in the same manner and on the same terms as an 1401 

authorized insurer, except as provided under this subparagraph. 1402 

To qualify for participation, the surplus lines insurer must 1403 

first obtain approval from the office for its depopulation, 1404 
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take-out, or keep-out plan and then comply with all of the 1405 

corporation’s requirements for such plan applicable to admitted 1406 

insurers and with all statutory provisions applicable to the 1407 

removal of policies from the corporation. In considering a 1408 

surplus lines insurer’s request for approval for its plan, the 1409 

office must determine that the surplus lines insurer meets the 1410 

following requirements: 1411 

(I) Maintains surplus of $50 million on a company or pooled 1412 

basis; 1413 

(II) Maintains an A.M. Best Financial Strength Rating of 1414 

“A-” or better; 1415 

(III) Maintains reserves, surplus, reinsurance, and 1416 

reinsurance equivalents sufficient to cover the insurer’s 100-1417 

year probable maximum hurricane loss at least twice in a single 1418 

hurricane season, and submits such reinsurance to the office to 1419 

review for purposes of the take-out; 1420 

(IV) Provides prominent notice to the policyholder before 1421 

the assumption of the policy that surplus lines policies are not 1422 

provided coverage by the Florida Insurance Guaranty Association, 1423 

and an outline of any substantial differences in coverage 1424 

between the existing policy and the policy being offered to the 1425 

insured; and 1426 

(V) Provides similar policy coverage. 1427 

 1428 

This sub-subparagraph does not subject any surplus lines insurer 1429 

to requirements in addition to part VIII of chapter 626. Surplus 1430 

lines brokers making an offer of coverage under this sub-1431 

subparagraph are not required to comply with s. 626.916(1)(a), 1432 

(b), (c), and (e). 1433 
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(s)1. There is shall be no liability on the part of, and no 1434 

cause of action of any nature shall arise against, any 1435 

assessable insurer or its agents or employees, the corporation 1436 

or its agents or employees, members of the board of governors or 1437 

their respective designees at a board meeting, corporation 1438 

committee members, or the office or its representatives, for any 1439 

action taken by them in the performance of their duties or 1440 

responsibilities under this subsection. 1441 

a. As part of the immunity, the corporation, as a 1442 

governmental entity serving a public purpose, is not liable for 1443 

any claim for bad faith whether or not brought pursuant to s. 1444 

624.155, and this subsection or any other provision of law does 1445 

not create liability or a cause of action for bad faith or a 1446 

claim for extracontractual damages. 1447 

b. Such immunity does not apply to: 1448 

(I)a. Any of the foregoing persons or entities for any 1449 

willful tort; 1450 

(II)b. The corporation or its producing agents for breach 1451 

of any contract or agreement pertaining to insurance coverage; 1452 

(III)c. The corporation with respect to issuance or payment 1453 

of debt; 1454 

(IV)d. An Any assessable insurer with respect to any action 1455 

to enforce an assessable insurer’s obligations to the 1456 

corporation under this subsection; or 1457 

(V)e. The corporation in any pending or future action for 1458 

breach of contract or for benefits under a policy issued by the 1459 

corporation.; In any such action, the corporation is not shall 1460 

be liable to the policyholders and beneficiaries for attorney’s 1461 

fees under s. 627.428. 1462 
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2. The corporation shall manage its claim employees, 1463 

independent adjusters, and others who handle claims to ensure 1464 

they carry out the corporation’s duty to its policyholders to 1465 

handle claims carefully, timely, diligently, and in good faith, 1466 

balanced against the corporation’s duty to the state to manage 1467 

its assets responsibly in order to minimize its assessment 1468 

potential. 1469 

(w) Notwithstanding any other provision of law: 1470 

1. The pledge or sale of, the lien upon, and the security 1471 

interest in any rights, revenues, or other assets of the 1472 

corporation created or purported to be created pursuant to any 1473 

financing documents to secure any bonds or other indebtedness of 1474 

the corporation shall be and remain valid and enforceable, 1475 

notwithstanding the commencement of and during the continuation 1476 

of, and after, any rehabilitation, insolvency, liquidation, 1477 

bankruptcy, receivership, conservatorship, reorganization, or 1478 

similar proceeding against the corporation under the laws of 1479 

this state. 1480 

2. No Such proceeding does not shall relieve the 1481 

corporation of its obligation, or otherwise affect its ability 1482 

to perform its obligation, to continue to collect, or levy and 1483 

collect, assessments, market equalization or other surcharges 1484 

under subparagraph (c)10., or any other rights, revenues, or 1485 

other assets of the corporation pledged pursuant to any 1486 

financing documents. 1487 

3. Each such pledge or sale of, lien upon, and security 1488 

interest in, including the priority of such pledge, lien, or 1489 

security interest, any such assessments, market equalization or 1490 

other surcharges, or other rights, revenues, or other assets 1491 



Florida Senate - 2011 COMMITTEE AMENDMENT 

Bill No. SB 1714 

 

 

 

 

 

 

Ì946762>Î946762 

 

Page 53 of 64 

3/28/2011 12:16:17 PM 597-03066A-11 

which are collected, or levied and collected, after the 1492 

commencement of and during the pendency of, or after, any such 1493 

proceeding continues shall continue unaffected by such 1494 

proceeding. As used in this subsection, the term “financing 1495 

documents” means any agreement or agreements, instrument or 1496 

instruments, or other document or documents now existing or 1497 

hereafter created evidencing any bonds or other indebtedness of 1498 

the corporation or pursuant to which any such bonds or other 1499 

indebtedness has been or may be issued and pursuant to which any 1500 

rights, revenues, or other assets of the corporation are pledged 1501 

or sold to secure the repayment of such bonds or indebtedness, 1502 

together with the payment of interest on such bonds or such 1503 

indebtedness, or the payment of any other obligation or 1504 

financial product, as defined in the plan of operation of the 1505 

corporation related to such bonds or indebtedness. 1506 

4. Any such pledge or sale of assessments, revenues, 1507 

contract rights, or other rights or assets of the corporation 1508 

constitutes shall constitute a lien and security interest, or 1509 

sale, as the case may be, that is immediately effective and 1510 

attaches to such assessments, revenues, or contract rights or 1511 

other rights or assets, whether or not imposed or collected at 1512 

the time the pledge or sale is made. Any Such pledge or sale is 1513 

effective, valid, binding, and enforceable against the 1514 

corporation or other entity making such pledge or sale, and 1515 

valid and binding against and superior to any competing claims 1516 

or obligations owed to any other person or entity, including 1517 

policyholders in this state, asserting rights in any such 1518 

assessments, revenues, or contract rights or other rights or 1519 

assets to the extent set forth in and in accordance with the 1520 
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terms of the pledge or sale contained in the applicable 1521 

financing documents, whether or not any such person or entity 1522 

has notice of such pledge or sale and without the need for any 1523 

physical delivery, recordation, filing, or other action. 1524 

5. If As long as the corporation has any bonds outstanding, 1525 

the corporation may not file a voluntary petition under chapter 1526 

9 of the federal Bankruptcy Code or such corresponding chapter 1527 

or sections as may be in effect, from time to time, and a public 1528 

officer or any organization, entity, or other person may not 1529 

authorize the corporation to be or become a debtor under chapter 1530 

9 of the federal Bankruptcy Code or such corresponding chapter 1531 

or sections as may be in effect, from time to time, during any 1532 

such period. 1533 

6. If ordered by a court of competent jurisdiction, the 1534 

corporation may assume policies or otherwise provide coverage 1535 

for policyholders of an insurer placed in liquidation under 1536 

chapter 631, under such forms, rates, terms, and conditions as 1537 

the corporation deems appropriate, subject to approval by the 1538 

office. 1539 

(x)1. The following records of the corporation are 1540 

confidential and exempt from the provisions of s. 119.07(1) and 1541 

s. 24(a), Art. I of the State Constitution: 1542 

a. Underwriting files, except that a policyholder or an 1543 

applicant shall have access to his or her own underwriting 1544 

files. Confidential and exempt underwriting file records may 1545 

also be released to other governmental agencies upon written 1546 

request and demonstration of need; such records held by the 1547 

receiving agency remain confidential and exempt as provided 1548 

herein. 1549 
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b. Claims files, until termination of all litigation and 1550 

settlement of all claims arising out of the same incident, 1551 

although portions of the claims files may remain exempt, as 1552 

otherwise provided by law. Confidential and exempt claims file 1553 

records may be released to other governmental agencies upon 1554 

written request and demonstration of need; such records held by 1555 

the receiving agency remain confidential and exempt as provided 1556 

herein. 1557 

c. Records obtained or generated by an internal auditor 1558 

pursuant to a routine audit, until the audit is completed, or if 1559 

the audit is conducted as part of an investigation, until the 1560 

investigation is closed or ceases to be active. An investigation 1561 

is considered “active” while the investigation is being 1562 

conducted with a reasonable, good faith belief that it could 1563 

lead to the filing of administrative, civil, or criminal 1564 

proceedings. 1565 

d. Matters reasonably encompassed in privileged attorney-1566 

client communications. 1567 

e. Proprietary information licensed to the corporation 1568 

under contract and the contract provides for the confidentiality 1569 

of such proprietary information. 1570 

f. All information relating to the medical condition or 1571 

medical status of a corporation employee which is not relevant 1572 

to the employee’s capacity to perform his or her duties, except 1573 

as otherwise provided in this paragraph. Information that is 1574 

exempt shall include, but is not limited to, information 1575 

relating to workers’ compensation, insurance benefits, and 1576 

retirement or disability benefits. 1577 

g. Upon an employee’s entrance into the employee assistance 1578 
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program, a program to assist any employee who has a behavioral 1579 

or medical disorder, substance abuse problem, or emotional 1580 

difficulty which affects the employee’s job performance, all 1581 

records relative to that participation shall be confidential and 1582 

exempt from the provisions of s. 119.07(1) and s. 24(a), Art. I 1583 

of the State Constitution, except as otherwise provided in s. 1584 

112.0455(11). 1585 

h. Information relating to negotiations for financing, 1586 

reinsurance, depopulation, or contractual services, until the 1587 

conclusion of the negotiations. 1588 

i. Minutes of closed meetings regarding underwriting files, 1589 

and minutes of closed meetings regarding an open claims file 1590 

until termination of all litigation and settlement of all claims 1591 

with regard to that claim, except that information otherwise 1592 

confidential or exempt by law shall be redacted. 1593 

2. If an authorized insurer is considering underwriting a 1594 

risk insured by the corporation or has removed a risk from the 1595 

corporation, relevant underwriting files and confidential claims 1596 

files may be released to the insurer if provided the insurer 1597 

agrees in writing, notarized and under oath, to maintain the 1598 

confidentiality of such files. If a file is transferred to an 1599 

insurer, that file is no longer a public record because it is 1600 

not held by an agency subject to the provisions of the public 1601 

records law. Underwriting files and confidential claims files 1602 

may also be released to staff and the board of governors of the 1603 

market assistance plan established pursuant to s. 627.3515, who 1604 

must retain the confidentiality of such files, except such files 1605 

may be released to authorized insurers that are considering 1606 

assuming the risks to which the files apply if, provided the 1607 
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insurer agrees in writing, notarized and under oath, to maintain 1608 

the confidentiality of such files. Finally, the corporation or 1609 

the board or staff of the market assistance plan may make the 1610 

following information obtained from underwriting files and 1611 

confidential claims files available to licensed general lines 1612 

insurance agents: name, address, and telephone number of the 1613 

residential property owner or insured; location of the risk; 1614 

rating information; loss history; and policy type. The receiving 1615 

licensed general lines insurance agent must retain the 1616 

confidentiality of the information received. 1617 

3. A policyholder who has filed suit against the 1618 

corporation has the right to discover the contents of his or her 1619 

own claims file to the same extent that discovery of such 1620 

contents would be available from a private insurer in litigation 1621 

as provided by the Florida Rules of Civil Procedure, the Florida 1622 

Evidence Code, and other applicable law. Pursuant to subpoena, a 1623 

third party has the right to discover the contents of an 1624 

insured’s or applicant’s underwriting or claims file to the same 1625 

extent that discovery of such contents would be available from a 1626 

private insurer by subpoena as provided by the Florida Rules of 1627 

Civil Procedure, the Florida Evidence Code, and other applicable 1628 

law, and subject to any confidentiality protections requested by 1629 

the corporation and agreed to by the seeking party or ordered by 1630 

the court. The corporation may release confidential underwriting 1631 

and claims file contents and information as it deems necessary 1632 

and appropriate to underwrite or service insurance policies and 1633 

claims, subject to any confidentiality protections deemed 1634 

necessary and appropriate by the corporation. 1635 

4. Portions of meetings of the corporation are exempt from 1636 
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the provisions of s. 286.011 and s. 24(b), Art. I of the State 1637 

Constitution wherein confidential underwriting files or 1638 

confidential open claims files are discussed. All portions of 1639 

corporation meetings which are closed to the public shall be 1640 

recorded by a court reporter. The court reporter shall record 1641 

the times of commencement and termination of the meeting, all 1642 

discussion and proceedings, the names of all persons present at 1643 

any time, and the names of all persons speaking. No portion of 1644 

any closed meeting shall be off the record. Subject to the 1645 

provisions hereof and s. 119.07(1)(d)-(f), the court reporter’s 1646 

notes of any closed meeting shall be retained by the corporation 1647 

for a minimum of 5 years. A copy of the transcript, less any 1648 

exempt matters, of any closed meeting wherein claims are 1649 

discussed shall become public as to individual claims after 1650 

settlement of the claim. 1651 

(y) It is the intent of the Legislature that the amendments 1652 

to this subsection enacted in 2002 should, over time, reduce the 1653 

probable maximum windstorm losses in the residual markets and 1654 

should reduce the potential assessments to be levied on property 1655 

insurers and policyholders statewide. In furtherance of this 1656 

intent: 1657 

1. The board shall, on or before February 1 of each year, 1658 

provide a report to the President of the Senate and the Speaker 1659 

of the House of Representatives showing the reduction or 1660 

increase in the 100-year probable maximum loss attributable to 1661 

wind-only coverages and the quota share program under this 1662 

subsection combined, as compared to the benchmark 100-year 1663 

probable maximum loss of the Florida Windstorm Underwriting 1664 

Association. For purposes of this paragraph, the benchmark 100-1665 
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year probable maximum loss of the Florida Windstorm Underwriting 1666 

Association shall be the calculation dated February 2001 and 1667 

based on November 30, 2000, exposures. In order to ensure 1668 

comparability of data, the board shall use the same methods for 1669 

calculating its probable maximum loss as were used to calculate 1670 

the benchmark probable maximum loss. 1671 

2. Beginning December 1, 2010, if the report under 1672 

subparagraph 1. for any year indicates that the 100-year 1673 

probable maximum loss attributable to wind-only coverages and 1674 

the quota share program combined does not reflect a reduction of 1675 

at least 25 percent from the benchmark, the board shall reduce 1676 

the boundaries of the high-risk area eligible for wind-only 1677 

coverages under this subsection in a manner calculated to reduce 1678 

such probable maximum loss to an amount at least 25 percent 1679 

below the benchmark. 1680 

3. Beginning February 1, 2015, if the report under 1681 

subparagraph 1. for any year indicates that the 100-year 1682 

probable maximum loss attributable to wind-only coverages and 1683 

the quota share program combined does not reflect a reduction of 1684 

at least 50 percent from the benchmark, the boundaries of the 1685 

high-risk area eligible for wind-only coverages under this 1686 

subsection shall be reduced by the elimination of any area that 1687 

is not seaward of a line 1,000 feet inland from the Intracoastal 1688 

Waterway. 1689 

(aa) As a condition of eligibility for coverage by the 1690 

corporation, an applicant or insured of a property located in 1691 

Special Flood Hazard Area, as defined by the National Flood 1692 

Insurance Program, must maintain in effect a separate flood 1693 

insurance policy having coverage limits for building and 1694 
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contents at least equal to those provided under the 1695 

corporation’s policy, subject to the maximum limits available 1696 

under the National Flood Insurance Program policy. This 1697 

requirement does not apply to an insured who is a tenant or a 1698 

condominium unit owner above the ground floor; a policy issued 1699 

by the corporation which excludes wind and hail coverage; a risk 1700 

that is not eligible for flood coverage under the National Flood 1701 

Insurance Program; or a mobile home that is located more than 2 1702 

miles from open water, including the ocean, the gulf, a bay, a 1703 

river, or the intracoastal waterway. This paragraph applies to 1704 

new policies issued by the corporation on or after January 1, 1705 

2012, and to policies renewed by the corporation on or after 1706 

January 1, 2013. The corporation shall not require the securing 1707 

of flood insurance as a condition of coverage if the insured or 1708 

applicant executes a form approved by the office affirming that 1709 

flood insurance is not provided by the corporation and that if 1710 

flood insurance is not secured by the applicant or insured in 1711 

addition to coverage by the corporation, the risk will not be 1712 

covered for flood damage. A corporation policyholder electing 1713 

not to secure flood insurance and executing a form as provided 1714 

herein making a claim for water damage against the corporation 1715 

shall have the burden of proving the damage was not caused by 1716 

flooding. Notwithstanding other provisions of this subsection, 1717 

the corporation may deny coverage to an applicant or insured who 1718 

refuses to execute the form described herein. 1719 

(ee) The office may establish a pilot program to offer 1720 

optional sinkhole coverage in one or more counties or other 1721 

territories of the corporation for the purpose of implementing 1722 

s. 627.706, as amended by s. 30, chapter 2007-1, Laws of 1723 
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Florida. Under the pilot program, the corporation is not 1724 

required to issue a notice of nonrenewal to exclude sinkhole 1725 

coverage upon the renewal of existing policies, but may exclude 1726 

such coverage using a notice of coverage change. 1727 

Section 3. Subsection (4) of section 627.3511, Florida 1728 

Statutes, is amended to read: 1729 

627.3511 Depopulation of Citizens Property Insurance 1730 

Corporation.— 1731 

(4) AGENT BONUS.—If When the corporation enters into a 1732 

contractual agreement for a take-out plan that provides a bonus 1733 

to the insurer, the producing agent of record of the corporation 1734 

policy is entitled to retain any unearned commission on such 1735 

policy, and the insurer shall either: 1736 

(a) Pay to the producing agent of record of the association 1737 

policy, for the first year, an amount that is the greater of the 1738 

insurer’s usual and customary commission for the type of policy 1739 

written or a fee equal to the usual and customary commission of 1740 

the corporation; or 1741 

(b) Offer to allow the producing agent of record of the 1742 

corporation policy to continue servicing the policy for at least 1743 

a period of not less than 1 year and offer to pay the agent the 1744 

greater of the insurer’s or the corporation’s usual and 1745 

customary commission for the type of policy written. 1746 

 1747 

If the producing agent is unwilling or unable to accept 1748 

appointment, the new insurer shall pay the agent in accordance 1749 

with paragraph (a). The requirement of this subsection that the 1750 

producing agent of record is entitled to retain the unearned 1751 

commission on an association policy does not apply to a policy 1752 
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for which coverage has been provided in the association for 30 1753 

days or less or for which a cancellation notice has been issued 1754 

pursuant to s. 627.351(6)(c)10. during the first 30 days of 1755 

coverage. 1756 

Section 5. This act shall take effect upon becoming a law. 1757 

 1758 

================= T I T L E  A M E N D M E N T ================ 1759 

And the title is amended as follows: 1760 

Delete everything before the enacting clause 1761 

and insert: 1762 

A bill to be entitled 1763 

An act relating to the Citizens Property Insurance 1764 

Corporation; amending s. 627.0655, F.S.; discontinuing 1765 

policy discounts relating to the Citizens Property 1766 

Insurance Corporation after a certain date; amending 1767 

s. 627.351, F.S.; revising legislative intent; 1768 

deleting obsolete provisions relating to the 1769 

corporation’s plan of operation; providing that 1770 

certain residential structures are not eligible for 1771 

coverage by the corporation after a certain date; 1772 

requiring policies issued by the corporation to 1773 

include a provision that prohibits policyholders from 1774 

engaging the services of a public adjuster until after 1775 

the corporation has tendered an offer; limiting an 1776 

adjuster’s fee for a claim against the corporation; 1777 

specifying the percentage amount of emergency 1778 

assessments; revising provisions relating to 1779 

policyholder surcharges; prohibiting the corporation 1780 

from levying certain assessments with respect to a 1781 
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year’s deficit until the corporation has first levied 1782 

a specified surcharge; requiring the corporation to 1783 

commission a consultant to prepare a report on 1784 

outsourcing various functions and submit such report 1785 

to the Financial Services Commission by a certain 1786 

date; revising provisions relating to wind coverage; 1787 

prohibiting the corporation from accepting 1788 

applications for commercial nonresidential risks; 1789 

requiring the policyholders to sign a statement 1790 

acknowledging that they may be assessed surcharges to 1791 

cover corporate deficits; providing that policies do 1792 

not include coverage for screen enclosures or any 1793 

structure detached from the house; providing that the 1794 

corporation does not cover specified personal 1795 

property; limiting coverage for damage from sinkholes 1796 

after a certain date and providing that the 1797 

corporation must require repair of the property as a 1798 

condition of any payment; requiring members of the 1799 

board of governors to abstain from voting on issues on 1800 

which they have a personal interest; requiring such 1801 

members to disclose the nature of their interest as a 1802 

public record; providing that the corporation operates 1803 

as a residual market mechanism; revising provisions 1804 

relating to corporation rates; providing that eligible 1805 

surplus lines insurers may participate in take-out 1806 

programs under certain conditions; clarifying that the 1807 

corporation is immune from certain liabilities; 1808 

revising requirements relating to confidential records 1809 

released by an insurer; deleting a requirement for an 1810 
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annual report to the Legislature on losses 1811 

attributable to wind-only coverages; requiring owners 1812 

of properties in Special Flood Hazard Areas to 1813 

maintain a separate flood insurance policy after a 1814 

certain date; providing exceptions; amending s. 1815 

627.3511, F.S.; conforming a cross-reference; 1816 

providing an effective date. 1817 



Florida Senate - 2011 COMMITTEE AMENDMENT 

Bill No. SB 1714 

 

 

 

 

 

 

Ì817068BÎ817068 

 

Page 1 of 2 

3/29/2011 8:28:35 AM 597-03164-11 

LEGISLATIVE ACTION 

Senate 

 

 

 

 

 

. 

. 

. 

. 

. 

. 

House 

 

 

 

 

 

 

 

 

 

 

 

 

The Committee on Banking and Insurance (Bennett) recommended the 

following: 

 

Senate Amendment to Amendment (946762) (with title 1 

amendment) 2 

 3 

Delete lines 184 - 195 4 

and insert: 5 

5. Effective October 1, 2011 January 1, 2009, a personal 6 

lines residential structure that is located in the “wind-borne 7 

debris region,” as defined in s. 1609.2, International Building 8 

Code (2006), and that has an insured value on the structure of 9 

$750,000 or more is not eligible for coverage by the 10 

corporation. However, unless the structure has opening 11 

protections as required under the Florida Building Code for a 12 
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newly constructed residential structure in that area, the 13 

corporation may charge a surcharge that it deems appropriate for 14 

such structures, notwithstanding any restrictions on rates 15 

provided in this subsection or in s. 627.062. A residential 16 

structure shall be deemed to comply with the requirements of 17 

this subparagraph if it has shutters or opening protections on 18 

all openings and if such opening protections complied with the 19 

Florida Building Code at the time they were installed. 20 

 21 

================= T I T L E  A M E N D M E N T ================ 22 

And the title is amended as follows: 23 

Delete line 1770 24 

and insert: 25 

corporation’s plan of operation; directing the 26 

corporation to provide coverage to certain excluded 27 

residential structures but at rates deemed appropriate 28 

by the corporation; providing that 29 
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I. Summary: 

Senate Bill 1714 enacts changes to Citizens Property Insurance Corporation (Citizens), not-for-

profit, tax-exempt governmental entity that provides property insurance coverage to those unable 

to find coverage in the voluntary admitted market. The bill does the following: 

 

Eligibility Requirements 

 

 Applicants for Citizens personal lines residential (homeowners) coverage or commercial 

lines residential coverage are ineligible to obtain such coverage if the premium for coverage 

from an authorized insurer is within 25 percent of the Citizens premium. As of January 1, 

2015, such applicants are ineligible for Citizens coverage upon receiving an offer of private 

market coverage at any approved rate.  

 As of 2012, all structures with a replacement value of $1 million or more are ineligible for 

Citizens.  

 As of 2014, residential structures in the Personal Lines Account with a replacement value of 

$750,000 or more are ineligible for coverage. 

 As of 2016, residential structures in the Personal Lines Account with a replacement value of 

$500,000 or more are ineligible for coverage. 

 A Citizens applicant or policyholder must maintain a separate flood insurance policy that has 

coverage limits for the building and contents equal to those provided under the Corporations’ 

policy, subject to the maximum limits available under the National Flood Insurance Program 

if the property is located in a Special Flood Hazard Area as defined by the National Flood 

Insurance Program (NFIP). 

REVISED:         
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Citizens Rates 

 

 Citizens must implement a rate increase of up to 20 percent by territory and 25 percent for 

any single policy each year for each residential line of business it writes. The mandatory rate 

increase expires January 1, 2015. The limitation on rate increases does not apply to sinkhole 

coverage or costs incurred through the purchase of private reinsurance. 

 Citizens must develop its rates using an industry expense equalization factor. 

 Citizens is prohibited from reducing rates. 

 

Citizens Coverage 

 

 Citizens may not offer or renew HO-3 homeowners policies as of December 31, 2012. 

Instead, Citizens must offer a policy similar to what is available in the private insurance 

market under an HO-3 (homeowners), HO-4 (renters), or HO-6 (condominium) policy. 

 Citizens must cease issuing new commercial nonresidential insurance policies. 

 Policies effective on or after January 1, 2012, that include the sinkhole coverage will only 

cover sinkhole losses to the primary structure. 

 

Citizens Surcharges and Assessments 

 

 Citizens must levy the full amount of the Citizens policyholder surcharge before levying a 

regular assessment. 

 Citizens policyholders must pay emergency assessments that are 1.5 times the emergency 

assessment levied on insureds in the private insurance market. 

 As of January 1, 2012, an agent seeking to place coverage with Citizens must obtain a the 

applicant’s signature on a written disclosure of liability to surcharges and assessments. 

 

Other Provisions 

 

 Clarifies existing law that Citizens is not subject to bad faith liability. 

 Prohibits policyholders from engaging the services of a public adjuster with respect to any 

claim incurred under a policy issues by Citizens. 

 Deletes requirements that Citizens reduce the boundaries of the high-risk area. 

 Citizens must enact recommendations by an independent third-party consultant on the 

relative costs and benefits of outsourcing Citizens policy issuance and service functions to 

private servicing carriers or similar entities. 

 Repeals the Citizens quota-share insurance program. 

 Provides conflict of interest procedures for Citizens board members. 

 

The bill is effective upon becoming a law. 

 

This bill substantially amends the following sections of the Florida Statutes: 627.351. 
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II. Present Situation: 

Citizens Property Insurance Corporation  

Citizens Property Insurance Corporation (Citizens) is a state-created, not-for-profit, tax-exempt 

entity whose public purpose is to provide property insurance coverage to those unable to find 

affordable coverage in the voluntary admitted market.
1
 It is a governmental entity and not a 

private insurance company.
2
 Created in 2002 by the Florida Legislature, Citizens combined the 

state’s two insurers of last resort, the Florida Residential Property and Casualty Joint 

Underwriting Association (RPCJUA) and the Florida Windstorm Underwriting Association 

(FWUA). The merger allowed Citizens to become exempt from federal income taxes, resulting 

in millions of dollars in annual savings, as well as additional administrative and economic 

efficiencies.  

 

Citizens operates under the direction of an 8-member Board of Governors
3
 and offers three types 

of property and casualty insurance in three separate accounts. Each account is a separate 

statutory account with separate calculations of surplus and deficits.
4
 Assets may not be 

commingled or used to fund losses in another account.
5
 In its most recent monthly report,

6
 

Citizens reported the following data as of February 28, 2011:  

 

 Personal Lines Account (PLA): Statewide account offering multiperil policies covering 

homeowners, mobile homeowners, dwelling fire, tenants, condominium unit owners, and 

similar policies. 

o 854,701 Policies in Force 

o $194,695,466,632 Total Exposure 

o $1,330,029,554 In Force Premium  

 Commercial Lines Account (CLA): Statewide account offering multiperil policies covering 

commercial residential-condominium associations, apartment buildings and homeowners 

associations; and commercial non-residential policies. 

o 8,377 Policies in Force 

o $42,309,533,919 Total Exposure 

o $213,883,613 In Force Premium 

 High-Risk Account (HRA): Coastal area account offering personal residential wind-only 

policies, commercial residential wind-only policies and commercial non-residential wind-

only policies issued in limited eligible coastal areas. In addition, in August of 2007, Citizens 

began offering personal and commercial residential multiperil policies in the HRA. 

o 445,779 Policies in Force 

o $229,169,417,342 Total Exposure   

o $1,141,058,109 In Force Premium 

 Total All Accounts Combined: 

                                                 
1
 Admitted market means insurance companies licensed to transact insurance in Florida. 

2
 Section 627.351(6)(a)1., F.S. Citizens is also subject to regulation by the Office of Insurance Regulation. 

3
 The Governor, the Chief Financial Officer, the President of the Senate and the Speaker of the House of Representatives 

appoint two members each. 
4
 The Personal Lines Account and the Commercial Lines account are combined for credit and Florida Hurricane Catastrophe 

Fund coverage. 
5
 Section 627.351(6)(b)2b., F.S 

6
 See https://www.citizensfla.com/about/corpfinancials.cfm; last visited March 26, 2011. 



BILL: SB 1714   Page 4 

 

o 1,308,857 Policies in Force 

o $466,174,417,893 Total Exposure 

o $2,684,971,276 In Force Premium 

 

Citizens financial resources include insurance premiums, investment income, operating surplus 

from prior years, Florida Hurricane Catastrophe Fund (FHCF) reimbursements, its policyholder 

surcharges, and regular and emergency assessments. With the estimated income from 2011, 

Citizens will have an accumulated surplus of approximately $5.4 billion. Citizens has 

approximately $6.3 billion in mandatory layer reinsurance from tha FHCF. Citizens has 

additional pre-event liquidity of $2.9 billion. Aggregately, for 2011 Citizens has a claims paying 

capacity of $14.672 billion. 

 

Citizens’ probable maximum loss (PML) from a 1-in-100 year event is $22.2 billion. In the event 

Citizens incurs a deficit (i.e. its obligations to pay claims exceed its capital plus reinsurance 

recoveries), it may levy regular assessments on most of Florida’s property and casualty insurance 

policyholders in a specific sequence set by statute as follows:
7
  

 

 Require up to a 15 percent of premium surcharge for 12 months on all Citizens' policies, 

collected upon issuance or renewal. This 15 percent assessment can be levied on each of the 

three Citizens’ accounts with a maximum assessment of 45 percent of premium.  

 If the Citizens’ surcharge is insufficient to cure the deficit for any individual account, 

Citizens can require an assessment against insurers (which may be recouped from their 

policyholders through a rate filing process) of up to 6 percent of premium for most lines of 

property and casualty insurance, or 6 percent of the deficit, whichever is greater. This 

assessment may also be levied per account for a maximum total assessment of 18 percent; 

however, this assessment is not levied against Citizens’ policyholders. 

 Require any remaining deficit to be funded by multi-year emergency assessments on 

policyholders on most types of property and casualty insurance, including Citizens’ policies, 

of up to 10 percent of premium for most lines of property and casualty insurance, or 10 

percent of the deficit, whichever is greater. This assessment may be levied per account for a 

total maximum assessment of 30 percent per policy. 

 

Citizens Rates 

 

Until 2010, Citizens rates had been frozen by statute
8
 at the level that had been established in 

2006. In 2010, the legislature established a “glide path” to impose annual rate increases up to a 

level that is actuarially sound.
9
 Citizens must implement an annual rate increase which does not 

exceed 10 percent above the previous year for any individual policyholder, adjusted for coverage 

changes and surcharges. The implementation of this increase ceases when Citizens has achieved 

actuarially sound rates. In addition to the overall glide path rate increase, Citizens can increase 

its rates to recover the additional reimbursement premium that it incurs as a result of the annual 

cash build-up factor added to the price of the mandatory layer of the FHCF coverage, pursuant to 

s. 215.555(5)(b), F.S. 

                                                 
7
 Section 627.351(6)(b)3.a.,d., and i., F.S. 

8
 Section 627.351(6)(n)4., F.S. 

9
 Ch. 2009-87; s.10, L.O.F. 
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Citizens Sinkhole Experience 

 

Insurers, including Citizens, offering property insurance to homeowners in Florida have been 

required to offer coverage for damages resulting from sinkholes since 1981.
10

 Under current law, 

insurers must make available to policyholders, for an appropriate additional premium, sinkhole 

coverage for losses on any structure, including personal property contents. Sinkhole coverage 

includes repairing the home, stabilizing the underlying land, and foundation repairs. Property 

insurers must also provide coverage for catastrophic ground cover collapse.
11

 According to a data 

call issued by the Office of Insurance Regulation (OIR) in 2010, 66 percent of Florida’s sinkhole 

claims were filed in three counties, Hernando, Pasco and Hillsborough. 

 

The largest writer of sinkhole coverage in Florida is Citizens, and its market share of the 

sinkhole coverage is even higher in the three counties of greatest activity (Hernando, Pasco and 

Hillsborough). The rate that Citizens is authorized to charge for sinkhole coverage is far below 

that which would be necessary to cover the sinkhole losses it incurs, particularly in Hernando, 

Pasco and Hillsborough. Some examples of Citizens’ sinkhole rate deficiency are as follows: 

In 2009, sinkhole losses
12

 from Hernando were almost seven times the premium that was 

collected to cover those losses. The total premium in Hernando to cover sinkhole losses was $5.9 

million, but the losses in Hernando were $40.5 million.  

 

In fact, sinkhole losses from Hernando alone were nearly twice the amount of the entire 

statewide premium. The total premium collected statewide for the sinkhole endorsement in 2009 

was $22.2 million, while in Hernando sinkholes losses were $40.5 million. Pure premium is the 

term used to describe the amount that all policyholders with the sinkhole endorsement would 

need to pay to cover the sinkhole losses (with no profit or indirect costs added). The statewide 

sinkhole pure premium was $295, while the sinkhole premium that Citizens was allowed to 

collect to cover sinkholes averaged only $73. The pure premium for Hernando sinkhole losses 

was $5,300, but the average premium was only $775 for this coverage. 

 

The high cost of sinkhole losses is a result the combination of the two primary components of 

total losses: claims frequency and claims severity. Claims frequency is commonly measured as a 

percentage: the ratio of the number of claims compared to the number of policyholders in a given 

period. Citizens’ statewide claims frequency more than doubled from two-tenths of a percent in 

2005 to almost one-half percent in 2009. In Hernando, Citizens’ claims frequency in 2009 was 

six times what it was in 2005, going from approximately one percent in 2005 to almost seven 

percent in 2009. This means that for every 100 policyholders purchasing coverage in 2009, seven 

policyholders filed a claim. 

 

The extraordinary rise in the claims frequency ratio resulted from the fact that the actual number 

of claims continues to rise, even while the number of policyholders selecting to purchase the 

coverage is declining. Sinkhole coverage became an optional endorsement in 2007 (although 

ground cover collapse remains a mandatory coverage), and a significant number of policyholders 

                                                 
10

 Ch. 81-280, L.O.F. 
11

 Catastrophic ground cover collapse refers to damage from an abrupt ground collapse for which the property is condemned. 
12

 As used here, “losses” refers to indemnity costs for both open and closed claims, plus loss adjustment expenses (LAE). A 

loss adjustment expense (LAE) is the direct cost associated with investigating, administering, defending, or paying an 

insurance claim. 
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began to drop the sinkhole coverage. As a result of this substantial reduction in the number of 

people choosing to pay for sinkhole coverage, the problems of the increasing number of claims is 

magnified by the fact that there are fewer policyholders (and therefore less total collected 

premium) over which to spread the increasing losses. Citizens data shows: 

 

 The percent of Citizens’ statewide policies with sinkhole coverage fell from 100 percent in 

2006 (when it was mandatory) to 61 percent in 2009.  

 In Hernando County, the percent of Citizens’ policies with sinkhole coverage fell from 100 

percent in 2006 to 37 percent in 2009.  

 In Pasco County, the percent of Citizens’ policies with sinkhole coverage fell from 100 

percent in 2006 to 22 percent 2009. 

 

Notwithstanding the substantial reduction in the number of policyholders choosing sinkhole 

coverage, there has still been a rise in the number of sinkhole claims being filed. Citizens’ data 

shows: 

 

 Statewide, the number of sinkhole claims more than doubled between 2005 and 2009, rising 

from 660 in 2005 to 1404 in 2009.  

 In Hernando County, the number of sinkhole claims more than quadrupled, rising from 113 

in 2005 to 520 in 2009. 

 

The other primary component driving the sinkhole losses is the average claim severity. The 

average severity is the average amount of cost that Citizens incurred (indemnity plus LAE) for 

all claims for which a payment was made. Citizens’ average annual claim severity between 2005 

and 2009 averaged $130,191, with a range from $91,717 (2009) to $155,286 (2007). In 2005, the 

average claim severity actually exceeded the average coverage limit for the structure. 

 

Bad Faith Claims 

 

Bad faith liability is premised on the concept that an insurer that handles a claim should act in 

good faith towards its insured and “has a duty to use the same degree of care and diligence as a 

person of ordinary care and prudence should exercise in the management of his own business.”
13

 

Florida recognizes two bad faith causes of actions against insurers: first party bad faith and third 

party bad faith. Florida first recognized Third-party bad faith at common law in 1938.
14

 Third-

party bad faith protects an insured from the insurer failing to settle a claim brought by a third 

party in good faith and exposing the insured to a judgment in excess of policy limits. Florida 

courts refused to recognize a first-party bad faith tort until it was established by the Legislature 

in 1982 with the enactment of section 624.155, Florida Statutes, the Civil Remedy statute. 
 

Section 624.155, Florida Statutes permits any person to bring a civil action against an insurer 

when the insurer commits certain acts or the insured is damaged by statutory violations
15

 of the 

insurer. Specifically, the insurer may bring the claim when the insurer does not attempt to settle a 

                                                 
13

 Boston Old Colony Ins. Co. v. Gutierrez, 386 So.2d 783 (Fla. 1980) 
14

 See Auto. Mut. Indem. Co. v. Shaw, 134 Fla. 815, 184 So. 852 (1938). 
15

 Violations giving rise to a statutory bad faith claim are s. 626.9541(1)(i), (o), or (x), F.S.; s. 626.9551, F.S.; s. 626.9705, 

F.S.; s. 626.9706, F.S.; s. 626.9707, F.S.; or s. 627.7283, F.S.  
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claim in good faith when, under all the circumstances, it could and should have done so, had it 

acted fairly and honestly toward the insured and with due regard to the interests of the insured. A 

claim may also be brought if the insurer makes claims payments without identifying the coverage 

under which the payment is made or attempts to influence settlements under one portion of the 

insurance policy by refusing to promptly resolve a claim it should settle under another portion of 

the policy.  

 

The insurer is not liable for bad faith liability until the Plaintiff obtains an adjudication in its 

favor at trial or on appeal, at which point insurer liability for bad faith, costs and reasonable 

attorney’s fees attaches. The insured must prove that the insured committed bad faith in order to 

obtain recovery. In order to bring an action under s. 624.155, F.S., the Plaintiff must provide the 

authorized insurer and the Department of Financial Services 60-days written notice of the 

violation. The notice must detail the statutory provisions the insurer is alleged to have violated, 

the facts and circumstances giving rise to the violation, reference to insurance policy language 

relevant to the violation. No action for bad faith may be brought if the insurer pays the requested 

damages or corrects the circumstances giving rise to the violation within 60 days.  

 

Citizens Property Insurance Corporation has generally been considered to be immune from 

statutory bad faith liability based upon its sovereign immunity from suit in s. 627.351(6)(s)1., 

F.S. The courts have noted that the statute creates exemptions from Citizens’ grant of immunity, 

but that an action for bad faith is not one of the exceptions.
16

 However, a recent decision of the 

First District Court of Appeals refused to reverse a trial court determination that Citizens is 

subject to bad faith liability based on the exceptions to Citizens’ immunity for willful torts and a 

breach of the insurance contract.
17

  

III. Effect of Proposed Changes: 

Section 1. Amends s. 627.631(6), F.S., governing Citizens Property Insurance Corporation. 

 

Revision of Legislative Intent Language 

 

The bill revises Citizens intent language primarily by deleting language that the Legislature 

intends for Citizens to provide affordable coverage. 

 

Citizens Eligibility – Prohibitions on Higher Value Structures 

 

Citizens will cease writing coverage for: 

 

 Structures with a dwelling replacement cost of $1 million or more or a single condominium 

unit with a combined dwelling and contents replacement cost of $1 million or more on 

January 1, 2012 

 Structures in the personal lines account with a dwelling replacement cost of $750,000 or 

more or a single condominium unit with a combined dwelling and contents replacement cost 

of $750,000 or more on January 1, 2014 

                                                 
16

 Citizens Prop. Ins. Co. v. Garfinkel, 25 So.3d 62 (Fla. 5
th

 DCA 2009).  
17

 Citizens Prop. Ins. Co. v. San Perdido Ass’n, Inc., 46 So.3d 1051 (Fla 1
st
 DCA 2010). 
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 Structures in the personal lines account with a dwelling replacement cost of $500,000 or 

more or a single condominium unit with a combined dwelling and contents replacement cost 

of $500,000 or more on January 1, 2016 

 

Essentially, the bill creates a two-tiered prohibition on Citizens coverage. As of 2012, all 

structures with a replacement value of $1 million or more will be ineligible for Citizens, while 

residential structures in the Personal Lines Account will have more stringent prohibitions 

beginning in 2014. A risk that becomes ineligible for Citizens coverage but is insured by a 

Citizens policy will continue to be insured through the end of the policy term. For instance, if a 

structure is valued at $1 million and has a Citizens policy that terminates June 1, 2012, will 

continue to be insured by Citizens for the full term of the policy, but will not be renewed. 

 

Citizens Eligibility – Offers of Coverage from Authorized Private Market Insurers  

 

The bill revises the eligibility criteria for obtaining a Citizens policy for personal lines residential 

risks and commercial lines residential risks. For personal lines residential policies (homeowners), 

if the new policy will be effective before January 1, 2015, the applicant is ineligible to obtain 

such coverage from Citizens if the premium for coverage from an authorized insurer is within 25 

percent of the Citizens premium. For example, if a consumer applies for coverage with Citizens 

and the Citizens premium is $1,000, the policyholder is eligible for Citizens coverage only if the 

applicant cannot obtain private market insurance for at a premium of $1,250 or less. For new 

policies effective on January 1, 2015 and thereafter, a risk is ineligible for Citizens coverage if it 

has an offer of coverage that includes wind coverage from a private market insurer at the 

insurer’s approved rate. 

 

For commercial lines residential policies, if the new policy will be effective before January 1, 

2015, the applicant is ineligible to obtain such coverage from Citizens if the premium for 

coverage from an authorized insurer is within 25 percent of the Citizens premium. A renewal 

policy is not eligible for citizens if it has a private market offer of coverage, including wind, at 

the private market insurer’s approved rate.  

 

Citizens Eligibility – Requirement to Purchase National Flood Insurance Program 

Coverage 

 

If property is located in the Special Flood Hazard Area as defined by the National Flood 

Insurance Program (NFIP), a Citizens applicant or policyholder must maintain a separate flood 

insurance policy that has coverage limits for the building and contents equal to those provided 

under the Corporations’ policy, subject to the maximum limits available under the National 

Flood Insurance Program. The requirement does not apply to tenants or condominium unit 

owners above the ground floor, a Citizens policy that excludes wind and hail coverage, a risk not 

eligible for flood coverage under the NFIP, or a mobile home located more than 2 miles from 

open water (ocean, gulf, bay, river, or the intracoastal waterway). The requirement to maintain 

flood insurance applies to new Citizens policies issued on or after January 1, 2012 and policies 

renewed on or after January 1, 2013. 
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Citizens Rates 

 

The bill provides a statement of legislative intent that Citizens coverage be actuarially 

determined and not competitive with rates in the admitted voluntary market. Citizens rates 

should be those of a residual market mechanism that provides insurance only when it cannot be 

procured in the voluntary market. A Citizens rate filing made on or after July 1, 2011 must 

conform to the following requirements: 

 

 Mandatory Rate Increase – Citizens must implement a rate increase each year for each 

residential line of business it writes of up to 20 percent by territory and 25 percent for any 

single policy. The mandatory rate increase expires January 1, 2015, and does not apply to 

rates for sinkhole coverage or costs for the purchase of private reinsurance. Under current 

law, Citizens must implement a yearly rate increase that does not exceed 10 percent for any 

single policyholder.  

 Annual Rate Filing – Citizens must file its recommended rates with the Office of Insurance 

Regulation at least annually. 

 Industry Expense Equalization Factor – Citizens must develop its rates using an industry 

expense equalization factor. The factor is designed to include within Citizens’ rates standard 

insurance industry ratemaking expense provisions. The factor must include: 

o a catastrophe risk load; 

o a provision for taxes; 

o a market provision for reinsurance costs; and 

o an industry expense provision for general expenses, acquisition expenses, and 

commissions.   

 OIR Establishment of Rates – The OIR must consider the recommended rates and issue a 

final order establishing the rates within 45 days after they are filed. Citizens may not pursue 

an administrative challenge or judicial review of the OIR’s final order. 

 Prohibition Against Reducing Rates – Citizens is prohibited from reducing rates. 

 

The bill deletes the requirement that the public hurricane loss projection model must serve as the 

minimum benchmark for determining the windstorm portion of Citizens’ rates. The bill also 

deletes provisions related to the current 10 percent mandatory rate increase, including a provision 

that sunsets the mandatory rate increase once Citizens has implemented actuarially sound rates 

for any line of business. 

 

Citizens Coverage – Elimination of HO-3 Homeowners Policies 
 

Citizens will not offer or renew HO-3 homeowners policies as of December 31, 2012. Instead, 

Citizens must offer a policy similar to what is available in the private insurance market under an 

HO-3, HO-4, or HO-6 policy. The prohibition on HO-3 coverage will result in Citizens using 

policy forms that provide coverage for fewer perils.   

 

The HO-3 policy is an “all perils” homeowners policy that provides coverage to the structure for 

damage caused by any peril that is not specifically excluded from coverage and provides broad 

“named perils” coverage for damage to personal property. The HO-4 policy is a tenant’s 

(renter’s) insurance policy that provides “named peril” coverage for the personal property of 

tenants. The HO-6 policy is a condominium unit owner’s policy that provides broad “named 
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peril” coverage for personal property and building components in which the policyholder has an 

insurable interest. 

 

If Citizens replaces the HO-3 policy with a “named perils” policy form, it will make it more 

difficult for policyholders to prove they have sustained a covered loss. One of the key differences 

between an “all perils” policy and a “named perils” deals with which party has the burden of 

proof regarding whether the loss was caused by a covered peril. When property is insured by an 

all perils policy, the insurer has the burden of proof to show that the cause of damage was a peril 

that is excluded by the policy. However, when property is insured by a “named perils” policy, 

the policyholder has the burden of proving that the cause of damage was a peril for which the 

policy provides coverage. 

 

Citizens Coverage – Cessation of New Commercial Nonresidential Policies 

 

Citizens will cease accepting applications and issuing new policies for commercial 

nonresidential insurance once the bill becomes law. Current commercial nonresidential policies 

will remain in effect.  

 

Citizens Coverage – Limitation on Sinkhole Coverage 

 

New or renewal Citizens policies effective on or after January 1, 2012, that include the peril of 

sinkhole will not include coverage for losses to appurtenant structures (attached structures), 

driveways, sidewalks, decks, or patios directly or indirectly caused by sinkhole activity. Citizens 

may provide notice of the change to current policies by including a notice of coverage change 

with the policy renewal. 

 

Citizens Deficit Assessments – Citizens Policyholder Surcharge 

 

Citizens is prohibited from levying a regular assessment for a particular year’s deficit until it has 

first levied the full amount of the Citizens policyholder surcharge (up to 15 percent of premium 

for each of the three Citizens accounts). The policyholder surcharge must be paid upon renewal, 

cancellation or termination of the policy. New Citizens policies issued within 12 months after the 

levy of the surcharge or the period of time necessary to collect the surcharge must also require 

payment of the policyholder surcharge.  

 

Citizens Deficit Assessments – Emergency Assessments 

 

The bill requires Citizens policyholders to pay Citizens emergency assessments that are 1.5 times 

the emergency assessment levied on subject lines of business in the private insurance market. 

 

Citizens Deficit Assessments - Notice of Surcharge and Assessment Liability 

 

As of January 1, 2012, an agent seeking to place coverage with Citizens must obtain a the 

applicant’s signature on a written acknowledgement form notifying the applicant of the potential 

liability for surcharges and assessments placed on Citizens policyholders. If the 

acknowledgement form states that the policyholder understands that: 
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 If Citizens sustains a deficit, the policyholder could be subject to surcharges as high as 45 

percent of premium. 

 The policyholder is subject to emergency assessments to the same extent as policyholders of 

other insurance companies, or a different amount as imposed by the Legislature. 

 Citizens is not supported by the full faith and credit of the state. 

 

Citizens must maintain a copy of the signed acknowledgment form and send a copy to the 

policyholder upon the first renewal. The signed acknowledgment form creates a conclusive 

presumption the policyholder understood and accepted his or her potential surcharge and 

assessment liability. 

 

Exemption from Bad Faith Liability and Extracontractual Damages 

 

The bill clarifies existing law that Citizens is not liable for any claim for bad faith liability and 

that the Citizens statute and other provisions of law do not create a cause of action for bad faith 

or a claim for extracontractual damages. The bill states that the exemption from bad faith liability 

is part of the immunity from liability granted to the corporation and its agents, employees, board 

members, committee members and the OIR for actions taken by them in the performance of their 

duties or responsibilities under the Citizens statute. The bad faith exemption is premised on the 

fact that Citizens is a governmental entity that serves a public purpose. 

 

Public Adjuster Prohibition 

 

Policyholders are prohibited from engaging the services of a public adjuster with respect to any 

claim incurred under a policy issues by Citizens. The prohibition against retaining a public 

adjuster is a condition of coverage and made in recognition of Citizens’ status as a government 

entity. 

 

Agents – Eligibility for Appointment 

 

Effective January 1, 2012, an insurance agent may only be appointed to be a licensed agent for 

Citizens if the agent holds an appointment with an authorized insurer that is actually writing 

personal lines residential property coverage in the state. Section 626.015(3), F.S., defines an 

“appointment” as authority given by an insurer or employer to a licensee to transact insurance or 

adjust claims on its behalf. Current law only requires that the agent have an appointment with a 

private market insurer that is currently writing coverage at the time of the agent’s appointment 

with Citizens. Under the bill, an licensed Citizens agent can no longer represent it if the private 

market company that appointed the agent stops actively writing property coverage in Florida. 

 

Agents – Grounds for Termination 

 

Citizens must immediately terminate an agent’s appointment to represent it if the Department of 

Financial Services determines that the agent violated s. 626.9541(1)(h), F.S. Section 

626.9541(1)(h), F.S., prohibits unlawful rebates and defines such acts as an unfair insurance 

trade practice. 
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Citizens Governance – Outsourcing of Citizens Policy Issuance and Service Functions 

 

The Citizens board of directors must commission an independent third-party consultant with 

expertise in insurance company management to issue a report that makes recommendations on 

the relative costs and benefits of outsourcing Citizens policy issuance and service functions to 

private servicing carriers or similar entities in the private market. The consultant must consider 

how other residual markets outsource appropriate functions or use servicing carriers. The report 

must be completed by February 1, 2012.  

 

The board must develop a plan to implement the report and submit the plan to the Financial 

Services Commission. The commission has 30 days to review the plan and make any revisions. 

If the Commission approves the plan, the Citizens board of directors must begin implementing it 

by January 1, 2013.  

 

Citizens Governance – Market Accountability Advisory Committee 

 

The bill expands the function of the Market Accountability Advisory Committee to include 

providing advice in issues regarding agent appointments and compensation. Accordingly, the 

committee will include issues relating to producer compensation and agency agreements within 

the report it provides during each Citizens board meeting. The bill also clarifies that members of 

the committee are must be appointed for a 3-year term, but are not required to serve the entire 

term. 

 

Citizens Governance – Conflict of Interest Procedures for Citizens Boardmembers 

 

The bill provides procedures for board members who have a conflict of interest regarding a 

particular matter. A Citizens board member may not vote on any measure that would inure to the 

gain or loss of the board member; the board member’s corporate principal or the parent or 

subsidiary of the corporate principal; or the relative or business associate of the board member. A 

board member with a conflict must state his or her interest in the matter prior to the vote being 

taken. The board member must also provide written disclosure of the conflict within 15 days 

after the vote, and the disclosure must be included in the minutes of the board meeting and 

available as a public record. 

 

Repeal of Requirement to Reduce Citizens High-Risk Area 

 

Risks located within Citizens’ high-risk area are eligible for wind-only coverage from the 

corporation. The bill deletes the requirement that the Citizens board of directs must annually 

report to the legislature the reduction or increase in the 100-year probable maximum loss 

attributable to the combined PML of wind-only coverage and the Citizens quota-share program, 

when compared to the 100-year PML for the Florida Windstorm Underwriting Association as of 

February 2001 (the benchmark PML). The bill also deletes requirements that Citizens reduce the 

boundaries of the high-risk area. As of December 1, 2010, current law requires the Citizens 

board of directors to reduce the boundaries of the high-risk to the extent necessary to reduce the 

probably maximum loss attributable to wind-only coverages and the quota-share program to 25 

percent below the benchmark PML. As of February 1, 2015, the high risk area boundaries must 

be further reduced to create a 50 percent PML reduction below the benchmark PML. 
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Repeal of the Citizens Quota Share Program 
 

The bill deletes statutory authorization for Citizens to enter into quota share primary insurance 

agreements, as defined in s. 627.4025(2)(a), F.S., to provide hurricane coverage for risks eligible 

for coverage in the Citizens high-risk account. Quota share insurance is an agreement between 

Citizens and a private market insurer to provide insurance coverage in specified percentages. 

 

Section 2. Amends s. 627.3511(4), F.S., makes technical, conforming changes related to the 

statutory changes in the bill.   

 

Section 3. Amends s. 627.712(1), F.S., makes technical, conforming changes related to the 

statutory changes in the bill. 

 

Section 4. This act is effective upon becoming a law. 

 

Other Potential Implications: 

IV. Constitutional Issues: 

A. Municipality/County Mandates Restrictions: 

None. 

B. Public Records/Open Meetings Issues: 

None. 

C. Trust Funds Restrictions: 

None. 

V. Fiscal Impact Statement: 

A. Tax/Fee Issues: 

None. 

B. Private Sector Impact: 

Citizens policyholders will be subject to a yearly rate increase of no more than 20% per 

territory and 25% per policy, not including rate increases attributable to sinkhole 

coverage or the purchase of private reinsurance. The requirement that Citizens use an 

industry expense equalization factor will also increase Citizens rates. The rate-increase 

requirements are intended to return Citizens to its original intended purpose as the 

property insurer of last resort. The rate increases should also improve the ability of 

Citizens to pay catastrophe claims out of its surplus and accelerate the depopulation of its 

policies into the private insurance market. 
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Citizens policyholders will be subject to emergency assessments levied by Citizens that 

are 1.5 times the emergency assessment levied on policyholder in the private market. The 

provision ensures that Citizens policyholders will face greater liability for such 

assessments than other policyholders.    

 

All structures with a value of $1 million or more will be ineligible for Citizens coverage 

beginning in 2012. Policyholders in the personal lines account will be ineligible for 

Citizens coverage in 2014 if the structure has a value of $750,000 or more. In 2016, 

structures valued at $500,000 or more are ineligible. The owners of these properties will 

be forced to obtain coverage from the admitted insurance market or a largely unregulated 

surplus lines insurance carrier.  

 

The prohibition on million dollar structures will also affect Citizens policyholders 

owning residences valued at over $1 million who complied with s. 627.736(a)5., F.S., 

which requires owners of $750,000 homes in the wind-borne debris region to purchase 

opening protections (i.e. shutters) in order to remain eligible as of January 1, 2009. Such 

policyholders will now be ineligible for Citizens if the residence is valued at $1 million 

or more. 

 

Insureds located within a Special Flood Hazard Area as defined by the National Flood 

Insurance Program will be required to maintain a separate flood insurance policy as a 

condition of Citizens coverage. Such insureds will have additional protection from flood 

damage, which is excluded under the Citizens policy, but will have to incur additional 

cost. 

 

Business owners who cannot procure commercial property insurance coverage in the 

admitted private insurance market will be ineligible to obtain such coverage from 

Citizens. This will likely necessitate the purchase of insurance from a nonadmitted 

surplus lines insurance carrier.  

C. Government Sector Impact: 

Citizens will likely incur expenses in replacing its current HO-3 homeowners insurance 

policy with an alternative policy form that is similar to coverage available in the private 

market. Citizens may benefit from outsourcing its policy issuance and service functions 

to private servicing carriers or similar entities if the private market can effectively 

perform these functions at a lower cost. 

 

Clarification of Citizens existing exemption from bad faith liability will help ensure that 

the courts do not apply the civil remedy statute or common law bad faith liability to 

claims handled by Citizens.  

VI. Technical Deficiencies: 

None. 
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VII. Related Issues: 

None.  

VIII. Additional Information: 

A. Committee Substitute – Statement of Substantial Changes: 
(Summarizing differences between the Committee Substitute and the prior version of the bill.) 

None. 

B. Amendments: 

None. 

This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate. 
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The Committee on Banking and Insurance (Fasano) recommended the 

following: 

 

Senate Amendment (with title amendment) 1 

 2 

Delete lines 70 - 359 3 

and insert: 4 

(h) In all actions involving the Florida Motor Vehicle No-5 

Fault Law, ss. 627.730-627.7407, where arbitration of an 6 

existing controversy is agreed to pursuant to s. 682.02 and the 7 

arbitration decision is challenged. 8 

Section 2. Subsection (3) is added to section 627.4137, 9 

Florida Statutes, to read: 10 

627.4137 Disclosure of certain information required.— 11 

(3) Any request made to a self-insured corporation pursuant 12 
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to this section shall be sent by certified mail to the 13 

registered agent of the disclosing entity. 14 

Section 3. Present subsections (10), (11), and (12) of 15 

section 817.234, Florida Statutes, are renumbered as subsections 16 

(11), (12), and (13), respectively, and a new subsection (10) is 17 

added to that section, to read: 18 

817.234 False and fraudulent insurance claims.— 19 

(10) In addition to any criminal liability, a person 20 

convicted of violating any provision of this section for the 21 

purpose of receiving insurance proceeds from a motor vehicle 22 

insurance contract is subject to a civil penalty. 23 

(a) Except for a violation of subsection (9), the civil 24 

penalty shall be: 25 

1. A fine up to $5,000 for a first offense. 26 

2. A fine greater than $5,000, but not to exceed $10,000, 27 

for a second offense. 28 

3. A fine greater than $10,000, but not to exceed $15,000, 29 

for a third or subsequent offense. 30 

(b) The civil penalty for a violation of subsection (9) 31 

must be at least $15,000, but may not exceed $50,000. 32 

(c) The civil penalty shall be paid to the Insurance 33 

Regulatory Trust Fund within the Department of Financial 34 

Services and used by the department for the investigation and 35 

prosecution of insurance fraud. 36 

(d) This subsection does not prohibit a state attorney from 37 

entering into a written agreement in which the person charged 38 

with the violation does not admit to or deny the charges but 39 

consents to payment of the civil penalty. 40 

 41 
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================= T I T L E  A M E N D M E N T ================ 42 

And the title is amended as follows: 43 

Delete lines 10 - 44 44 

and insert: 45 

amending s. 817.234, F.S.; providing civil penalties 46 

for fraudulent insurance claims involving motor 47 

vehicle insurance; providing an effective date. 48 
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I. Summary: 

Senate Bill 1694 amends the Florida Motor Vehicle No-Fault Law (ss. 627.730-627.7405, F.S.). 

The bill requires any person seeking personal injury protection (PIP) benefits to comply with the 

terms of the insurance policy, including submitting to examinations under oath (EUO). The bill 

also creates a rebuttable presumption that a claimant’s failure to appear for an independent 

medical examination is unreasonable, and specifies that the insurer is not liable for any PIP 

benefits incurred after the date of the first request for examination. 

 

The bill specifies that the Medicare fee schedule in effect on January 1 applies for the rest of the 

calendar year. The bill also clarifies the maximum PIP reimbursement for durable medical 

equipment, care, and services rendered by a clinical laboratory and for medical care and services 

provided in an ambulatory surgical center.  

 

The bill limits attorney’s fees recovered pursuant to a No-Fault dispute to the lesser of $10,000 

or three times the amount recovered. In a class action under the No-Fault law, attorney’s fees are 

limited to the lesser of $50,000 or three times the recovery. The bill also prohibits using a 

contingency risk multiplier to calculate attorney’s fees recovered under the No-Fault law.   

 

The bill authorizes insurers to offer motor vehicle insurance policies that require or allow the 

arbitration of claims disputes over PIP benefits. The policy may require arbitration before filing a 

lawsuit and require that arbitration be used to resolve disputes in lieu of litigation. The 

arbitrator’s decision is binding on each party, but may be challenged by either party in Circuit 

Court. The arbitration challenge is limited to a review of the record and not de novo review. If 

the insurer pays the arbitration award and the insured files a challenge in circuit court, the 

insured is not entitled to attorney’s fees under s. 627.428, F.S., and interest will not accrue on the 

REVISED:         
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amount in dispute during the litigation. The bill gives circuit courts original jurisdiction of all 

actions involving the No-Fault law that are not resolved through arbitration. 

 

Written requests to a self-insured corporation for insurance policy information must be sent by 

certified mail to the corporation’s registered agent. 

 

This bill substantially amends the following sections of the Florida Statutes: 26.012, 627.4137, 

627.731, and 627.736. 

II. Present Situation: 

Florida Motor Vehicle No-Fault Law 

 

Under the state’s no-fault law, owners or registrants of motor vehicles are required to purchase 

$10,000 of personal injury protection (PIP) insurance which compensates persons injured in 

accidents regardless of fault. Policyholders are indemnified by their own insurer. The intent of 

no-fault insurance is to provide prompt medical treatment without regard to fault. This coverage 

also provides policyholders with immunity from liability for economic damages up to the policy 

limits and limits tort suits for non-economic damages (pain and suffering) below a specified 

injury threshold. In contrast, under a tort liability system, the negligent party is responsible for 

damages caused and an accident victim can sue the at-fault driver to recover economic and non-

economic damages. 

 

Florida drivers are required to purchase both personal injury protection (PIP) and property 

damage liability (PD) insurance. The personal injury protection must provide a minimum benefit 

of $10,000 for bodily injury to any one person and $20,000 for bodily injuries to two or more 

people.  Personal injury protection coverage provides reimbursement for 80 percent of 

reasonable medical expenses, 60 percent of loss of income, 100 percent of replacement services, 

for bodily injury sustained in a motor vehicle accident, without regard to fault. The property 

damage liability coverage must provide a $10,000 minimum benefit. A $5,000 death benefit is 

also provided. 

 

In 2007, the Legislature re-enacted and revised the Florida Motor Vehicle No-Fault 

Law (ss. 627.730-627.7405, F.S.) effective January 1, 2008.
1
 The re-enactment maintained 

personal injury protection (PIP) coverage at 80 percent of medical expenses up to $10,000. 

However, benefits are limited to services and care lawfully provided, supervised, ordered or 

prescribed by a licensed physician, osteopath, chiropractor or dentist; or provided by: 

 A hospital or ambulatory surgical center; 

 An ambulance or emergency medical technician that provided emergency transportation 

or treatment; 

 An entity wholly owned by physicians, osteopaths, chiropractors, dentists, or such 

practitioners and their spouse, parent, child or sibling; 

 An entity wholly owned by a hospital or hospitals; 

 Licensed health care clinics that are accredited by a specified accrediting organization. 

 

                                                 
1
 See ch. 2007-324, L.O.F. 
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Medical Fee Limits for PIP Reimbursement 

 

Section 627.736(6), Florida Statutes, authorizes insurers to limit reimbursement for benefits 

payable from PIP coverage to 80 percent of the following schedule of maximum charges: 

 For emergency transport and treatment (ambulance and emergency medical technicians), 

200 percent of Medicare; 

 For emergency services and care provided by a hospital, 75 percent of the hospital’s 

usual and customary charges; 

 For emergency services and care and related hospital inpatient services rendered by a 

physician or dentist, the usual and customary charges in the community; 

 For hospital inpatient services, 200 percent of Medicare Part A; 

 For hospital outpatient services, 200 percent of Medicare Part A; 

 For all other medical services, supplies, and care, 200 percent of Medicare Part B; 

 For medical care not reimbursable under Medicare, 80 percent of the workers’ 

compensation fee schedule. If the medical care is not reimbursable under either Medicare 

or workers’ compensation then the insurer is not required to provide reimbursement. 

 

The insurer may not apply any utilization limits that apply under Medicare or workers’ 

compensation. Also, the insurer must reimburse any health care provider rendering services 

under the scope of his or her license, regardless of any restriction under Medicare that restricts 

payments to certain types of health care providers for specified procedures. Medical providers 

are not allowed to bill the insured for any excess amount when an insurer limits payment as 

authorized in the fee schedule, except for amounts that are not covered due to the PIP 

coinsurance amount (the 20 percent co-payment) or for amounts that exceed maximum policy 

limits. 

 

Motor Vehicle Insurance Fraud 

 

Recently, Florida has experienced an increase in motor vehicle related insurance fraud.  The 

number of staged motor vehicle accidents received by the Division of Insurance Fraud 

(Division)
2
 has nearly doubled from fiscal year 2008/2009 (776) to fiscal year 2009/2010 

(1,461). The Division is also reporting sizeable increases in the overall number of PIP fraud 

referrals, which have increased from 3,151 during fiscal year 2007/2008 to 5,543 in fiscal year 

2009/2010.   Florida led the nation in staged motor vehicle accident “questionable claims”
3
 from 

2007-2009, according to the National Insurance Crime Bureau (NICB).
4
 

 

Motor vehicle insurance fraud is a long-standing problem in Florida. In November 2005, the 

Senate Banking and Insurance Committee produced a report entitled Florida’s Motor Vehicle 

No-Fault Law, which was a comprehensive review of Florida’s No-Fault system. The report 

noted that fraud was at an “all-time” high at the time, noting that there were 3,942 PIP fraud 

                                                 
2
 The Division of Insurance Fraud is the law enforcement arm of the Department of Financial Services. 

3
 The NICB defines a “questionable claim” as one in which indications of behavior associated with staged accidents are 

present. Such claims are not necessarily verified instances of insurance fraud. 
4
 The National Insurance Crime Bureau is a not-for-profit organization that receives report from approximately 1,000 

property and casualty insurance companies. The NICB’s self-stated mission is to partner with insurers and law enforcement 

agencies. 
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referrals received by the Division during the three fiscal years beginning in 2002 and ending in 

2005. That amount was easily exceeded by the over 5,500 PIP fraud referrals received by the 

division during the 2009/2010 fiscal year. Given this fact, the following description from the 

2005 report is an accurate description of the current situation regarding motor vehicle insurance 

fraud: 

 

“Florida’s no-fault laws are being exploited by sophisticated criminal 

organizations in schemes that involve health care clinic fraud, staging (faking) car 

crashes, manufacturing false crash reports, adding occupants to existing crash 

reports, filing PIP claims using contrived injuries, colluding with dishonest 

medical treatment providers to fraudulently bill insurance companies for 

medically unnecessary or non-existent treatments, and patient-brokering… 

 

Fraudulent claims are a major cost-driver and result in higher motor vehicle insurance premium 

costs for Florida policyholders. Representatives from the Division have identified the following 

sources of motor vehicle insurance fraud:  

 

 Ease of health care clinic ownership. 

 Failure of some law enforcement crash reports to identify all passengers involved in an 

accident. 

 Solicitation of patients by certain unscrupulous medical providers, attorneys, and medical 

and legal referral services. 

 Litigation over de minimis PIP disputes. 

 The inability of local law enforcement agencies to actively pursue the large amount of 

motor vehicle fraud currently occurring.  

 

Examinations Under Oath 

 

The standard motor vehicle insurance policy contains a provision requiring the insured or 

claimant to submit to an examination under oath (EUO) as often as the insurer may reasonably 

require. When an insurer seeks an EUO of an insured or claimant, it sends a written request 

setting forth the time, date, and location of the examination and a list of any documents that the 

insurer is requesting. The examination is similar to a legal deposition as the insured answers 

questions posed by the insurance company’s attorney. 

 

Medical providers and insurers dispute whether an insurer may require a medical provider who 

has accepted an assignment of benefits to submit to an examination under oath. The Fifth District 

Court of Appeals ruled in Shaw v. State Farm Fire and Cas. Co., 37 So. 3d 329 (Fla. 5th DCA 

2010), that a medical provider who was assigned PIP benefits by its insured was not required to 

submit to an EUO. The court stated that under Florida law, the assignment of contract rights 

(here, to receive reimbursement for PIP medical benefits) does not entail the transfer of contract 

duties (to submit to an EUO) unless the assignee agrees to accept the duty. The court noted that 

the assignment does not extinguish the duty to comply with the insurance contract, but stated that 

it is the contracting party (the insured) who must comply with contract conditions.  The majority 

decision also found that State Farm attempted to impermissibly alter via contract the state’s No-

Fault Law, which provides how insurers may obtain information from health care providers. A 

dissent in the case stated that the Shaw policy clearly stated that the medical provider must 
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submit to an EUO under the State Farm policy because it required each “claimant” to submit to 

an EUO. The dissent also stated that an assignment of benefits does not remove the assignee 

from the burden of compliance with contract conditions under Florida law.  

 

Attorney Fee Awards   

 

Pursuant to s. 627.428, F.S., parties that prevail against insurers in court, including PIP 

claimants, are entitled to an award of reasonable attorney fees. In determining a fee award, a 

court engages in a “Lodestar” calculation, which is the reasonable number of hours the attorney 

worked multiplied by a reasonable hourly rate.
5
 In determining a reasonable fee, courts should 

consider the following factors set forth by the Florida Bar
6
: 

 

 Time and labor required, the novelty and difficulty of the question involved, and the skill 

requisite to perform the legal service properly.  

 The likelihood, if apparent to the client, that the acceptance of the particular employment 

will preclude other employment by the lawyer.  

 The fee customarily charged.  

 The amount involved and the results obtained.  

 The time limitations imposed.  

 The nature and length of the professional relationship with the client.  

 The experience, reputation, and ability of the lawyer(s) performing the services.  

 Whether the fee is fixed or contingent.  

 

In personal injury cases in which the prevailing claimant’s attorney has worked on a contingency 

fee basis, it is within the court’s discretion whether or not to use a contingency risk multiplier of 

up to 2.5 times the “Lodestar” amount in determining the fee award.
7
 In federal cases, the use of 

a contingency risk multiplier in computing attorney fee awards under federal fee-shifting statutes 

was effectively eliminated in 1987.
8
  A trial court has discretion regarding whether to apply a 

contingency risk multiplier, using the following criteria to determine whether a multiplier is 

necessary: (1) whether the relevant market requires a multiplier to obtain competent counsel; (2) 

whether the attorney could mitigate the risk of nonpayment; and (3) the amount involved, the 

results obtained, and the type of fee arrangement between the attorney and his client.
9
 If the trial 

court determines that a multiplier is necessary, it may apply the following multipliers: 

 

 A multiplier of 1 to 1.5 if success was more likely than not at the outset; 

 A multiplier of 1.5 to 2.0 if the likelihood of success was approximately even at the 

outset;  

 A multiplier of 2.0 to 2.5 if success was unlikely at the outset of the case.
10

 

  

                                                 
5
 See Florida Patient’s Compensation Fund v. Rowe, 472 So. 2d 1145 (Fla. 1985). 

6
 See R. Regulating Fla. Bar 4-1.5(b). 

7
 See Standard Guaranty Ins. Co. v. Quanstrom, 555 So. 2d 828 (Fla. 1990). 

8
 See Pennsylvania v. Delaware Valley Citizens Council for Clean Air, 483 U.S. 711 (1987). 

9
 See supra note 8 at 834. 

10
 See id. 
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Florida Arbitration Code 

 

The Florida Arbitration Code (ss. 682.01-682.22, F.S.) authorizes two or more parties to agree in 

writing to resolve controversies between the parties in arbitration proceedings governed by the 

provisions of the code.
11

 Agreements to arbitrate under the Florida Arbitration Code are valid, 

enforceable, and irrevocable.
12

 A party to an arbitration agreement may petition a court for an 

order directing the parties to proceed with arbitration, and court actions involving issues 

governed by the arbitration agreement must be stayed upon a request for such an order.
13

    

 

The arbitration agreement governs the method of selecting arbitrators, in which the court selects 

the arbitrators if the agreement is silent on the issue or the method in the arbitration agreement 

fails.
14

 If multiple arbitrators are selected, an umpire may also be selected that will render the 

arbitration award if the arbitrators are unable to agree. The arbitration hearing may be governed 

by the arbitration agreement or the arbitration code, the latter of which directs the arbitrators to 

provide notice of the hearing, review evidence, and render a decision.
15

 The parties are entitled to 

be heard during the arbitration hearing, to present material evidence, to cross examine witnesses, 

and to have an attorney present. The arbitration award must be in writing and signed by the 

arbitrators.
16

 Under the Florida Arbitration Code, the arbitration award may only be appealed in 

limited circumstances
17

, and an arbitration award may only be vacated because it was procured 

by corruption, fraud, or undue means; the arbitrators or umpire were corrupt or partial; the 

arbitrators or umpire exceeded their powers or improperly refused to continue a proceeding or 

hear material evidence; or there was no valid agreement to arbitrate.
18

 

 

In 2000, the Florida Supreme Court decided Nationwide Mutual Fire Ins. Co. v. Pinnacle 

Medical, Inc., 753 So.2d 55 (Fla. 2000), which invalidated a statutory provision that required 

medical providers that receive an assignment of benefits under the No-Fault law to enter 

arbitration and prohibited such providers from pursuing a breach of contract claim in court. The 

Court declared that the arbitration provision violated the right of medical providers to access 

courts pursuant to article I, section 21 of the Florida Constitution. The court had previously 

declared a statute constitutional that directed parties to resolve disputes via arbitration before 

filing an action in circuit court because the statute provided for a trial de novo
19

 in circuit court 

for a party who appealed the arbitration award.
20

 The court also noted that a statutory 

requirement that the arbitration board’s decision be presumed correct in the trial de novo would 

raise serious concerns regarding the constitutionality of such a provision.
21

 

                                                 
11

 See s. 682.02, F.S. 
12

 See id. 
13

 See s. 682.03, F.S. 
14

 See s. 682.05, F.S. 
15

 See s. 682.06, F.S. 
16

 See s. 682.09, F.S. 
17

 See s. 682.20, F.S. 
18

 See s. 682.13, F.S. See District School Board of St. Johns County v. Timoney, 524 So. 2d 1129, 1131 (Fla. 5th DCA 1998); 

See Prudential-Bache Securities, Inc. v. Shuman, 483 So. 2d 888 (Fla. 3d DCA 1986). 
19

 A “trial de novo” is a new trial on appeal in which the court determines the matter anew, and the prior adjudication has no 

weight.    
20

 See Chrysler Corporation v. Pitsirelos, 721 So. 2d 710, 713 (Fla. 1998). 
21

 See supra note 21 at 714. 
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III. Effect of Proposed Changes: 

Section 1. Amends s. 26.012(2), F.S., which specifies the original jurisdiction of Circuit Courts. 

 

Circuit Court Jurisdiction of PIP Disputes 

 

The bill gives circuit courts original jurisdiction of all actions involving the No-Fault law that are 

not resolved through arbitration. Pursuant to s. 34.01, F.S., county courts have original 

jurisdiction of civil actions in which the matter in dispute does not exceed $15,000, not including 

interest, costs, and attorney’s fees, except for disputes that are within the exclusive jurisdiction of 

the circuit court. Currently, county courts have original jurisdiction over many disputes involving 

the No-Fault law because the amount in controversy is less than $15,000.   

 

Section 2. Amends s. 627.4137, F.S., which requires liability insurers to disclose coverage 

information. The bill requires that written requests to a self-insured corporation for insurance 

policy information must be sent by certified mail to the corporation’s registered agent.  

 

Section 3. Amends s. 627.731, F.S., which states the purpose of the Florida Motor Vehicle No-

Fault Law.   

 

Legislative Intent of the No-Fault Law 

 

The bill provides a statement of legislative intent regarding the No-Fault Law. Three statements 

of legislative intent are provided: 

 

 The provisions, schedules, and procedures authorized in the no-fault law are to be 

implemented by insurers and have full effect regardless of whether they are included in 

the insurance policy, and thus an insurer is not required to amend its policy form. 

 Insurers should properly investigate claims. Accordingly, insurers may obtain 

examinations under oath and sworn statements from claimants seeking no-fault insurance 

benefits and may request mental and physical independent medical examinations of 

persons seeking PIP coverage or benefits.  

 The insured’s interest in obtaining competent counsel must be balanced with the public’s 

interest in not encouraging PIP litigation because of exorbitant attorney’s fees. Courts 

should limit attorney fee awards in order to eliminate incentives for attorneys to 

manufacture unnecessary litigation. 

 

Section 4. Amends s. 627.736, F.S., governing PIP benefits. The bill makes the following 

changes: 

 

Clarification of the PIP Fee Schedule 
 

The PIP fee schedule utilizes the Medicare fee schedule in setting the maximum reimbursement 

that providers may obtain for many services and treatments. The bill requires use of the Medicare 

fee schedule in effect on January 1 of the year in which medical services, supplies, or care was 

provided. 
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The bill clarifies that the maximum reimbursement for durable medical equipment, care, and 

services rendered by a clinical laboratory is 200 percent of the Medicare Part B fee schedule. The 

bill also clarifies that the maximum reimbursement for medical care and services provided in an 

ambulatory surgical center is 80 percent of the maximum reimbursement available under the 

workers’ compensation fee schedule.  

 

Compliance with Policy Terms and Submission to Examinations Under Oath 

 

The bill requires any person seeking benefits to comply with the terms of the insurance policy, 

including submitting to examinations under oath (EUO). Compliance with policy terms is a 

condition precedent to receiving benefits under the No-Fault law. However, insurers are 

prohibited from, as a general business practice, requesting EUOs in a manner inconsistent with 

the terms of the applicable insurance policy. When an insurer requests an EUO of a claimant or 

medical provider that has been assigned benefits by the claimant, the following statutory 

provisions apply: 

 

 All claimants and medical providers must produce all documents requested by the insurer 

that are reasonably obtainable and allow them to be inspected. 

 A medical provider that is requested to submit to an EUO must produce the persons 

having the most knowledge of the issues identified by the insurer in the request for 

examination. 

 The EUO may be recorded by audio, video, and court reporter. 

 

The provision is intended to reverse the Florida Third District Court of Appeal’s decision in 

Shaw, 37 So.3d 329. 

 

Unreasonable Failure to Submit to a Medical Examination [s. 627.736(7), F.S.] 
 

Current law authorizes an insurer to require that an injured PIP claimant submit to a physical or 

mental examination conducted by a physician of the insured’s choosing. If a person unreasonably 

refuses to submit to an examination, the insurance carrier is no longer liable for subsequent PIP 

benefits. The bill clarifies that the carrier is not liable for any PIP benefits incurred after the date 

of the first request for examination. The bill also creates a rebuttable presumption that the 

claimant’s failure to appear for the examination was unreasonable. The bill makes submission to 

a physical or mental examination a condition precedent to receiving benefits.  

 

The provision is intended to reverse the Florida Supreme Court’s decision in Custer Medical 

Center v. United Automobile Insurance Company, 35 Fla. L. Weekly S640 (Fla. November 4, 

2010). In Custer, the Court determined that the insurer must provide evidence that an insured’s 

failure to appear (3 times) for a scheduled medical examination pursuant to s. 627.736(7), F.S., is 

unreasonable. Because an insured may reasonably refuse to attend a medical examination, the 

insured’s failure to attend the medical examination does not establish that it was unreasonable. 

Under the Custer decision, the insurer cannot prevail on a summary judgment motion on the 

issue and instead must proffer evidence that the refusal was unreasonable. 

 

Limitations on Attorney’s Fees 
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The bill limits attorney’s fees recovered pursuant to a No-Fault dispute to the lesser of $10,000 

or three times the amount recovered. In a class action under the No-Fault law, attorney’s fees are 

limited to the lesser of $50,000 or three times the recovery.    

 

The bill also prohibits using a contingency risk multiplier to calculate attorney’s fees recovered 

under the No-Fault law.   

 

Arbitration of PIP Disputes 

 

The bill authorizes insurers to offer motor vehicle insurance policies that require or allow the 

insurer or claimant to demand arbitration of claims disputes over PIP benefits. The policy may 

require the insurer or claimant to demand arbitration before filing a lawsuit and require that 

arbitration be used to resolve disputes in lieu of litigation. Arbitration will be subject to the 

Florida Arbitration Code, except as otherwise provided in the statute.  

 

The arbitration process will be as follows: 

 

 Demand for Arbitration – The arbitration demand must be in writing and mailed to the 

insurer or claimant by certified mail. 

 Timeframe and Location of Arbitration: 

o Arbitration may not be initiated until 30 days after the request for arbitration is 

received and 20 days after documents are received from the claimant and insurer. 

o Arbitration shall take place in the county where treatment was rendered. If 

treatment was rendered outside Florida, arbitration shall take place in the 

insured’s county of residence unless the parties agree to another location. 

 Selection of the Arbitrator – The parties shall mutually agree to the selection of an 

arbitrator within 20 days. If the parties cannot agree, the arbitrator will be selected by 

the chief judge of the circuit in which the arbitration is pending. 

 Document Discovery in Arbitration: 

o The insurer may request in writing that the claimant make the entire file 

(including medical records) pertaining to the insured who is the subject of 

arbitration available for inspection.  

o The claimant may request in writing prior to the arbitration that the insurer make 

the evidence upon which it is relying in adjusting or rejecting the claim available 

for inspection or copying. The claimant may only discover items related to 

insurance coverage. Discovery is not available pertaining to issues of potential 

bad faith claims handling, nor is discovery available for privileged items, 

underwriting files, or documents the insurer does not intend to rely on as 

evidence supporting its adjustment or rejection of the claim.  

 The Arbitration Decision: 

o The arbitrator’s decision is binding on each party, unless challenged. The 

decision must be furnished in writing to each party. 

o The arbitrator’s award may not exceed the applicable coverage limits remaining 

on the policy.  

 Attorney’s Fees – Attorney’s fees may be recovered by the claimant, but are limited to 

three times the lesser of $10,000 or three times the amount recovered. 
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 Circuit Court Challenge of the Arbitration Award – Either party may challenge the 

arbitration decision by filing a complaint in circuit court enclosing a copy of the 

arbitration decision. The arbitration challenge is limited to a review of the record and 

not de novo review.  

 Limits on Attorney’s Fees and Interest During an Arbitration Award Challenge – If the 

insurer pays the arbitration award and the insured files a challenge in circuit court, the 

insured is not entitled to attorney’s fees under s. 627.428, F.S. In this circumstance 

interest on the amount in dispute will not accrue during the litigation. 

 

Section 5. The act is effective upon becoming law.   

 

Other Potential Implications: 

IV. Constitutional Issues: 

A. Municipality/County Mandates Restrictions: 

None. 

B. Public Records/Open Meetings Issues: 

None. 

C. Trust Funds Restrictions: 

None. 

D. Other Constitutional Issues: 

The bill’s authorization of insurance policies that require PIP disputes be submitted to 

arbitration may be unconstitutional pursuant to Pinnacle Medical, Inc., 753 So. 2d 55.  In 

Pinnacle, the Florida Supreme Court ruled unconstitutional a statute requiring medical 

providers to resolve PIP disputes through arbitration and prohibiting such providers from 

filing suit. Though the arbitration provision in this bill does not prohibit filing suit, the 

extremely limited grounds by which an arbitration award may be overturned (essentially 

a fraudulent proceeding) likely would be a violation of the right of access to courts 

guaranteed under the Florida Constitution. If appeal of arbitration via a trial de novo were 

provided, the arbitration provision should meet the standard articulated in the Pinnacle 

decision.  

V. Fiscal Impact Statement: 

A. Tax/Fee Issues: 

None. 

B. Private Sector Impact: 

None. 
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C. Government Sector Impact: 

None 

VI. Technical Deficiencies: 

None. 

VII. Related Issues: 

None.  

VIII. Additional Information: 

A. Committee Substitute – Statement of Substantial Changes: 
(Summarizing differences between the Committee Substitute and the prior version of the bill.) 

None. 

B. Amendments: 

None. 

This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate. 
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I. Summary: 

The bill requires persons renting or leasing a motor vehicle for less than 1 year to provide proof 

of insurance coverage in the amount not less than $500,000 combined property damage and 

bodily injury liability. If the person renting or leasing the vehicle does not obtain or possess this 

coverage and is involved in an accident, the rental or leasing company would be liable in the 

amounts up to $100,000 per person, $300,000 per incident for bodily injury, $50,000 for 

property damage, and an additional $500,000 for economic damages arising from the use of the 

vehicle. The additional economic damages would be reduced by the amount recovered from the 

person who rented or leased the vehicle. Further, if the person renting or leasing the vehicle does 

not obtain or possess the $500,000 combined coverage and is involved in an accident, the rental 

or leasing company would also be liable for any amounts that were not able to be recovered from 

the person who rented or leased the vehicle. The bill exempts vehicles rented or leased for 

commercial purposes. 

 

This bill substantially amends the following section of the Florida Statutes:  324.021. 

II. Present Situation: 

In 1999, the Legislature created s. 324.021(9)(b)2, F.S.,
1
 which states:   

 

The lessor, under an agreement to rent or lease a motor vehicle for a period of 

less than 1 year, shall be deemed the owner of the motor vehicle for the 

purpose of determining liability for the operation of the vehicle or the acts of 

                                                 
1
 Ch. 99-225; s.28, L.O.F. 

REVISED:         
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the operator in connection therewith only up to $100,000 per person and up 

to $300,000 per incident for bodily injury and up to $50,000 for property 

damage. If the lessee or the operator of the motor vehicle is uninsured or has 

any insurance with limits less than $500,000 combined property damage and 

bodily injury liability, the lessor shall be liable for up to an additional 

$500,000 in economic damages only arising out of the use of the motor 

vehicle. The additional specified liability of the lessor for economic damages 

shall be reduced by amounts actually recovered from the lessee, from the 

operator, and from any insurance or self-insurance covering the lessee or 

operator. Nothing in this subparagraph shall be construed to affect the 

liability of the lessor for its own negligence. 

 

Graves Amendment 

 

In 2005, Congress addressed the vicarious liability issue (meaning liability without fault) with 

regard to rental and leasing car companies, by passing 49 U.S.C. 30106, also known as the 

Graves Amendment. The Graves Amendment states: 

 

(a) In general.-An owner of a motor vehicle that rents or leases the vehicle to a 

person (or an affiliate of the owner) shall not be liable under the law of any State or 

political subdivision thereof, by reason of being the owner of the vehicle (or an 

affiliate of the owner), for harm to persons or property that results or arises out of 

the use, operation, or possession of the vehicle during the period of the rental or 

lease, if: 

 

(1) the owner (or an affiliate of the owner) is engaged in the trade or business of 

renting or leasing motor vehicles; and 

 

(2) there is no negligence or criminal wrongdoing on the part of the owner (or an 

affiliate of the owner). 

 

(b) Financial responsibility laws.-Nothing in this section supersedes the law of 

any State or political subdivision thereof- 

 

(1) imposing financial responsibility or insurance standards on the owner of a 

motor vehicle for the privilege of registering and operating a motor vehicle; or 

 

(2) imposing liability on business entities engaged in the trade or business of 

renting or leasing motor vehicles for failure to meet the financial responsibility or 

liability insurance requirements under State law. 

 

(c) Applicability and effective date.-Notwithstanding any other provision of law, 

this section shall apply with respect to any action commenced on or after the date 

of enactment of this section without regard to whether the harm that is the subject 

of the action, or the conduct that caused the harm, occurred before such date of 

enactment. 



BILL: SB 1806   Page 3 

 

Court Challenges 

 

There have been several Florida court rulings holding that s. 324.021(9)(b)2, F.S.,  was not a 

“financial responsibility” law exempt from the Graves Amendment, which preempted state 

vicarious liability laws.
2
 As a result of these decisions, Florida rental and leasing companies 

continue to be subject to the requirements of s. 324.021(7), F.S., “Proof of Financial 

Responsibly” which requires coverage amounts of $10,000 for bodily injury or death to one 

person, or $20,000 for bodily injury or death to two or more persons and $10,000 coverage for 

property damage. The $10,000/$20,000/$10,000 coverage amounts are the same minimum 

amounts that all vehicle owners must carry to register a vehicle in the State of Florida. 

III. Effect of Proposed Changes: 

The bill requires the lessee or renter to possess or obtain liability coverage in the amounts of 

$100,000 per person and up to $300,000 per incident for bodily injury and up to $50,000 for 

property damage. Section 627.7275(2)(b), F.S., requires auto insurance policies to be issued for a 

period of at least 6 months. As a result, opponents to the bill argue that a consumer wanting to 

rent a vehicle for one day could be forced to purchase a 6 month policy if the consumer does not 

already carry the required coverage set forth in the bill. If this is the case, tourists from other 

states and countries would be impacted by this requirement. Proponents argue that the leasing 

and rental car companies currently offer this coverage under the company’s umbrella policy, but  

there is debate on whether a policy not issued in the name of the lessee or renter meets the 

requirements of the bill that the lessee or renter possess or obtain the coverage.   

 

If a consumer does not wish to purchase the additional coverage limits of the bill, then the rental 

or leasing company will be liable for $100,000 per person and up to $300,000 per incident for 

bodily injury and up to $50,000 for property damage, and an additional $500,000 in economic 

damages arising out of the use of the motor vehicle. Furthermore, the rental/leasing company 

will be liable for “any amount” of damage not recovered from the person who leased the vehicle. 

Opponents of the bill argue that rental and leasing companies will not be able to afford the 

insurance necessary to cover the risk of being liable for “any amount” if a vast majority of their 

customers do not have the additional coverage. The additional coverage, whether purchased by 

the customer or by the rental or leasing company, will increase the cost of renting a car in 

Florida. 

 

Other Potential Implications: 

IV. Constitutional Issues: 

A. Municipality/County Mandates Restrictions: 

None. 

                                                 
2
West v. Enterprise Leasing Co., 997 So.2d 1196 (Fla. 2d DCA 2008). 

 Blanks v. Enterprise Leasing Co., 17 So.3d 857 (Fla. 3d DCA 2009). 

 Caraker v. Hertz Corp., 11 Fla. L. Weekly 1004220 (Fla. March 23, 2011).  

 Vargas v. Enterprise Leasing Co., 993 So. 2d 614 (Fla. 4th DCA 2008). 
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B. Public Records/Open Meetings Issues: 

None. 

C. Trust Funds Restrictions: 

None. 

D. Other Constitutional Issues: 

The Courts may find the provisions of this bill to be in violation of the Graves 

Amendment. 

V. Fiscal Impact Statement: 

A. Tax/Fee Issues: 

None 

B. Private Sector Impact: 

Persons injured by a driver of a leased or rented vehicle would have additional coverage 

to pay for expenses incurred as a result of such injuries.  

 

Persons wanting to rent or lease a car for less than 1 year could be required to purchase 

insurance that would cause the cost of renting or leasing a vehicle to increase.  

 

Rental and leasing companies could be liable for “any amount” not recovered from the 

person who did not have the required amounts of coverage when renting or leasing the 

vehicle. This could cause the prices of renting a car in Florida to increase, as rental car 

companies purchase additional liability insurance to cover the open-ended exposure.  

C. Government Sector Impact: 

None. 

VI. Technical Deficiencies: 

None. 

VII. Related Issues: 

None.  

VIII. Additional Information: 

A. Committee Substitute – Statement of Substantial Changes: 
(Summarizing differences between the Committee Substitute and the prior version of the bill.) 

None. 
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B. Amendments: 

None. 

This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate. 
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I. Summary: 

The Legislature established a community-based care system to strengthen community support 

and increase accountability for the state’s child welfare program. The system began in 1996 

when the Legislature required the establishment of a minimum of five pilot programs to privatize 

foster care and related services through contracts with established, community-based care 

(CBCs) agencies. By 2006, the Department of Children and Families (DCF) had implemented 

the community-based care model statewide by contracting with 20 CBCs or lead agencies. 

 

Pursuant to s. 409.1671, F.S., the CBCs and their subcontractors are required to meet certain 

state and federal requirements, including the maintenance of specified levels of liability 

insurance. The bill provides the following changes relating to liability insurance and tort actions: 

 

 The bill reduces the general liability insurance coverage requirements for CBCs and 

subcontractors to $500,000 per claim and a policy limit aggregate of $1.5 million from $1 

million per claim and $3 million per incident. 

 In tort actions against CBC lead agencies and subcontractors: 

o Limits economic damages recoverable per claimant to $500,000 and capped at 

$1.5 million for all claimants per incident from the current $1 million per liability 

claim. The bill also limits the total amount of economic damages recoverable by 

all claimants to $2 million against a CBC and all subcontractors involved in the 

same incident. 

o Limits noneconomic damages to $200,000 per claimant and $500,000 per 

incident. The bill also limits the total amount of noneconomic damages 

REVISED:         
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recoverable by all claimants to $1 million against a CBC and all subcontractors 

involved in the same accident. 

 The bill requires DCF to use diligent efforts to ensure delivery of contracted services. 

o Provides that the DCF is not liable in tort for acts or omissions of a lead agency, 

or a subcontractor of the lead agency, or the officers, agents, or employees of the 

lead agency or subcontractor. 

o Prohibits the DCF from requiring a lead agency or a subcontractor to indemnify 

DCF against the DCF’s own acts or omission. 

o Prohibits the DCF from requiring a lead agency or subcontractor to include the 

DCF as an additional insured on any insurance policy. 

 

This bill substantially amends section 409.1671 of the Florida Statutes. 

II. Present Situation: 

Overview of Community-Based Care System in Florida 

The Legislature created the community-based care system to strengthen community support and 

increase accountability for the child welfare program. The Legislature found that the purpose of 

such outsourcing “is to increase the level of safety, security, and stability of children who are or 

become the responsibility of the state.”
1
 Pursuant to s. 409.1671(e), F.S., the DCF is required to 

contract with a single agency, referred to as an “eligible lead community-based provider,” for the 

provision of child protective services in a community. Under this current system, lead agencies 

are responsible for providing foster care and related services, including family preservation, 

emergency shelter, and adoption. A competent lead agency must: 

 

 Have the ability to coordinate, integrate, and manage all child protective services in the 

designated community, and to ensure continuity of care. 

 Provide directly, or contract for through a local network of providers, no more than 35 

percent of all child protective services. 

 Accept accountability for meeting all related state and Federal outcome standards, and serve 

all children referred, regardless of the level of funding allocated to the community by the 

state. 

 

The DCF is responsible for program oversight, operating the abuse hotline, child protective 

investigations, and the provision of child welfare legal services. Pursuant to s. 409.1671(2)(a), 

F.S., the DCF is responsible for contracting  for the delivery, administration, or management of 

protective services, foster care, and other related services or programs, as appropriate. The DCF 

has the responsibility for the quality of contracted services and programs and is responsible for 

ensuring that services are delivered in accordance with applicable federal laws and regulations as 

well as state laws and contractual agreements. Notwithstanding the outsourcing of foster care and 

related services, the DCF retains custody of the children in foster care and remains responsible 

for the services they are provided. 

 

                                                 
1
 Section 409.1671(1)(f), F.S. 
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Overview: Commercial General Liability and Professional Liability Insurance 

A commercial general liability policy insures for bodily injury to a third party caused by the 

insured and loss damage to property owned by third parties caused by the insured. Typically, a 

general liability policy limits the amount the insurer will pay for each claim for each person (a 

per-occurrence limit) or the total amount for the policy period (an aggregate limit). Professional 

liability insurance provides coverage for claims arising from a professional’s faulty services or 

failure to meet the standard of service expected under the circumstances.  
 

An additional insured is a person added to a policy as an insured but not as a named insured. 

Generally, ISO
2
 endorsements furnish coverage to the additional insured for liability arising out 

of the named insured's work, operations, or premises.
3
 Once a party becomes an additional 

insured, the insurer is obligated to defend and indemnify that additional insured in accordance 

with the policy terms and conditions.
4
 

 

Liability Insurance Requirements for Lead Agencies and Subcontractors 

Section 409.1671(h) and (j), F.S., requires lead agencies and their subcontractors to provide 

general liability insurance coverage as well as automobile insurance coverage. Lead agencies and 

subcontractors are required to maintain a minimum level of general liability insurance of $1 

million per claimant and $3 million per incident. In addition to the mandatory liability insurance 

limits, current law allows for a yearly increase of 5 percent in the conditional limitation on 

damages available to claimants to account for the annual increase in the cost of goods and 

services. Economic
5
 damages per claimant are capped at $1,550,000.

6
 Noneconomic

7
 damages 

per claimant are capped at $310,000.
8
 

 

In addition to the statutory insurance requirements, the DCF also requires CBCs to maintain 

professional liability insurance and to name the DCF as an additional insured. The statutory and 

contractual coverage requirements do not appear to be risk-based since the minimum levels of 

coverage do not appear to take into consideration the size or volume of services provided by a 

particular CBC. 

 

The limits on liability provided for lead agencies and their subcontractors are not applicable if 

the lead agency or the subcontractor “acts in a culpably negligent manner or with willful and 

                                                 
2
 The Insurance Services Office (ISO) is an organization that produces standard insurance forms. In Florida, forms and rates 

require approval by the Office of Insurance Regulation pursuant to the insurance code. 
3
 What Does an Additional Insured Endorsement Cover? http://www.irmi.com/expert/articles/2000/postel07.aspx (last visited 

March 27, 2011). 
4
 Last, William C., Additional Insured Endorsements Revisited. 

http://www.lhfconstructlaw.com/CM/Articles/Articles121.asp (Last visited March 27, 2011). 
5
 See, e.g., s. 766.202(3), F.S., defining “economic damages” as financial losses that would not have occurred but for the 

injury giving rise to the cause of action in tort, including, but not limited to, past and future medical expenses, wage loss, loss 

of future earnings capacity, funeral expenses, and loss of prospective net accumulations of an estate. 
6
 The original limit on economic damages was set at $1,000,000, in ch. 2009-206, L.O.F. The current limit on economic 

damages includes the annual 5 percent increase allowed by law. 
7
 See, e.g., s. 766.202(8), F.S., defining “noneconomic damages” as non-financial losses that would not have occurred but for 

the injury giving rise to the cause of action in tort, including, but not limited to, pain and suffering, loss of support and 

services, loss of companionship or consortium, inconvenience, physical impairment, mental anguish, disfigurement, and loss 

of capacity for enjoyment of life. 
8
 The original limit on noneconomic damages per claimant was set at $200,000 in ch. 2009-206, L.O.F. The current limit on 

noneconomic damages includes the annual 5 percent increase allowed by law. 
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wanton disregard or unprovoked physical aggression when such acts result in injury or death or 

such acts proximately cause such injury or death…”
9
 Culpable negligence is defined as “reckless 

indifference or grossly careless disregard of human life.”
10

 Further, the statute authorizes “a 

claim bill may be brought on behalf of a claimant pursuant to s. 768.28 for any amount 

exceeding the limits” provided to lead agencies and their subcontractors.
11

 

 

Each contract with a CBC provider is required to provide for the payment by the DCF to the 

provider of a reasonable administrative cost in addition to funding for the provision of services 

pursuant to s. 409.1671, F.S. Administrative costs would generally include operating costs such 

as insurance premiums. 

 

Division of Risk Management of the Department of Financial Services 

The division is responsible for the management of claims reported by or against state agencies 

for coverage under the self-insurance fund known as the “State Risk Management Trust Fund.”  

The division has the responsibility of investigating, evaluating, negotiating, defending, and 

making appropriate disposition of claims/lawsuits filed against the state because of a negligent 

act or omission. Investigations of claims are conducted by staff and/or in concert with a 

contracted adjusting service. Defense of litigated claims is provided by the Attorney General’s 

Office, contract law firms, or state agency attorneys. 

 

General liability coverage is one of the types of coverage provided through the trust fund. For 

purposes of general liability coverage, the state is liable for damages for injury, death, or loss of 

property caused by the negligence of its employees, agents or volunteers while acting within the 

course and scope of their employment or responsibilities. The self-insurance coverage includes 

premises and operations, personal injury, and professional liability. In accordance with s. 768.28, 

F.S., the limits of liability (under the waiver of sovereign immunity law) are $100,000 per 

person’s claim, $200,000 per occurrence for all claims. 

 

The division provides coverage to the DCF for claims from foster children alleging negligence or 

civil rights violations relating to their care. Prior to the creation of CBC’s and the privatization of 

foster care, the DCF provided all foster care services. The division does not provide coverage to 

the CBC’s or their subcontractors. Consequently, the division does not have any data on how 

many claims the CBC’s or their subcontractors have received or paid since their creation. 

III. Effect of Proposed Changes: 

Section 1 amends s. 409.1671, F.S., relating to liability insurance requirements and limits of 

liability for CBCs, CBC subcontractors, and the DCF. 

 

The bill reduces the mandatory general liability insurance coverage requirement for lead 

agencies and subcontractors to $500,000 per claim and a policy limit aggregate of $1.5 million 

from $1 million per claim and $3 million per incident. 

 

                                                 
9
 Section 4909.1671(1)(i) and (k), F.S. 

10
 Id. 

11
 Section 409.1671(1)(h) and (j), F.S. 
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The limit on economic damages available to a claimant is reduced to $500,000 per claim and 

capped at $1.5 million for all claimants per incident from $1 million per liability claim. The total 

amount of economic damages recoverable by all claimants is limited to $2 million against a CBC 

and all subcontractors involved in the same incident. 

 

The bill also limits noneconomic damages to $200,000 per claimant and $500,000 per incident. 

Currently, the noneconomic damages are limited to $200,000 per claim. The bill limits the total 

amount of noneconomic damages recoverable by all claimants to $1 million against a lead 

agency and all subcontractors involved in the same incident. 

 

The bill repeals s. 409.1671(1)(l), F.S., thereby eliminating the 5 percent annual increase in the 

conditional limitations on economic and noneconomic damages. 

 

The bill adds language to s. 409.1671(2)(a), F.S., to provide that the DCF is not liable in tort for 

the acts or omissions of a lead agency, or a subcontractor of a lead agency, or the officers, 

agents, or employees of a lead agency, or subcontractor of a lead agency. The DCF may not 

require a lead agency or subcontractor of a lead agency to indemnify the department for its own 

acts or omissions. Lastly, the department may not require a lead agency or subcontractor to 

include the department as an additional insured on any insurance policy. 

 

The bill deletes legislative findings that the minimum levels of insurance were to be in excess of 

the rights of recovery under s. 768.28, F.S. 

 

Section 2 provides that the bill will take effect July 1, 2011. 

IV. Constitutional Issues: 

A. Municipality/County Mandates Restrictions: 

None. 

B. Public Records/Open Meetings Issues: 

None. 

C. Trust Funds Restrictions: 

None. 

V. Fiscal Impact Statement: 

A. Tax/Fee Issues: 

None. 
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B. Private Sector Impact: 

Lower liability insurance limits should reduce insurance premiums for the CBCs and 

subcontractors. The elimination of the DCF as an additional insured may result in some 

indeterminate reduction in premiums for the CBCs. 

 

The lower liability insurance requirements may limit the amount of money claimants can 

recover from CBCs and subcontractors.  

C. Government Sector Impact: 

According to the Division of Risk Management of the Department of Financial Services 

(DFS), the lower liability insurance requirements could result in foster children and their 

attorneys seeking more money from the state either in claims settlements or in claims 

bills. The DFS provided the following comments: 

 

“The bill reduces the amounts of general liability insurance a CBC is required to 

carry, it also reduces the amounts a claimant can recover for economic and non-

economic damages. If a claimant can recover sufficient money from a CBC, they 

are less likely to press their claim against DCF and Risk Management or to file a 

claims bill against DCF.”
12

 

VI. Technical Deficiencies: 

None. 

VII. Related Issues: 

Section 409.1671, F.S., requires lead community-based providers and subcontractors to obtain 

general liability insurance. Commercial general liability insurance only covers bodily injury and 

property damage arising out of an accident and generally excludes coverage for the abuse, 

neglect, and other types of errors and omissions claims to which lead community-based 

providers and subcontractors are exposed. Generally, professional liability insurance is required 

to cover these risks. However, the statute does not mandate such coverage. 

 

Under current law, insurers of lead community-based providers’ and subcontractors are not 

required to give the DCF written notice of any cancellation or nonrenewal and the lead 

community-based providers are not required to provide the DCF with copies of policies, 

endorsements, and certificates. The DCF needs notification of any cancellation or nonrenewal of 

a CBC policy and copies of policies, endorsements, and certificates in order to monitor 

compliance by the lead community-based providers and subcontractors with the statutory 

insurance coverage requirements. Gaps in coverage and other noncompliance by a CBC could 

result in liability exposure for the DCF. 

 

Pursuant to s. 627.4133, F.S., an insurer is required to provide notice to the named insured at 

least 45 days prior to nonrenewal, cancellation, or termination. There are provisions in law 

                                                 
12

 Department of Financial Services Bill Analysis of SB 1500, dated March 9, 2011. 
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requiring an insurer to provide notice of a cancellation or nonrenewal to someone other than the 

named insured. For example, s. 440.05(7) F.S., allows a contractor to register in writing with the 

workers’ compensation carrier for any subcontractor and receive written notice from the insurer 

of any cancellation or nonrenewal. 

 

VIII. Additional Information: 

A. Committee Substitute – Statement of Substantial Changes: 
(Summarizing differences between the Committee Substitute and the prior version of the bill.) 

None. 

B. Amendments: 

None. 

This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate. 
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