2011 Regular Session

MEETING DATE:

The Florida Senate
COMMITTEE MEETING EXPANDED AGENDA

CHILDREN, FAMILIES, AND ELDER AFFAIRS
Senator Storms, Chair
Senator Hill, Vice Chair

Tuesday, April 12, 2011

TIME: 3:00 —4:30 p.m.
PLACE: James E. "Jim" King, Jr., Committee Room, 401 Senate Office Building
MEMBERS: Senator Storms, Chair; Senator Hill, Vice Chair; Senators Detert, Hays, and Rich
BILL DESCRIPTION and
TAB BILL NO. and INTRODUCER SENATE COMMITTEE ACTIONS COMMITTEE ACTION
1 SB 898 Faith-based & Community-based Advisory Council,
Bennett Abrogates the repeal of provisions governing the

(Identical H 4167)

Florida Faith-based and Community-based Advisory
Council.

GO 04/05/2011 Favorable
CF 04/12/2011
CA

2 SB 1340
Bogdanoff
(Identical H 1037)

Continuing Care Retirement Communities; Provides
for the provision of continuing care at-home. Amends
provisions relating to the requirement for certificates
of authority. Requires that a person in the business of
issuing continuing care at-home contracts obtain a
certificate of authority from the Office of Financial
Regulation. Requires written approval from the Office
of Financial Regulation for a 20 percent or more
expansion in the number of continuing care at-home
contracts. Provides additional requirements for
continuing care at-home contracts, etc.

CF 04/12/2011
Bl
BC

3 SB 1422
Altman
(Similar H 911)

Developmental Disabilities; Establishes a
Developmental Disabilities Savings Program to allow
for the advance payment of services for individuals
who have developmental disabilities and who will be
ineligible for certain services due to age. Requires the
program to provide certain information. Provides that
the program may not be implemented until certain
legal opinions are obtained. Establishes the
Development Disabilities Savings Program Board to
administer the savings program, etc.

CF 04/12/2011
BC

04112011.1152

S-036 (10/2008)
Page 1 of 3



COMMITTEE MEETING EXPANDED AGENDA
Children, Families, and Elder Affairs
Tuesday, April 12, 2011, 3:00 —4:30 p.m.

BILL DESCRIPTION and

TAB BILL NO. and INTRODUCER SENATE COMMITTEE ACTIONS COMMITTEE ACTION
4 CS/SB 1458 Assisted Care Communities; Deletes adult care
Health Regulation / Garcia communities from the standards and rules of the

(Compare CS/H 119, H 1295, H Agency for Health Care Administration which apply to
4045, H 4051, H 4055, H 4199, S registered pharmacists under contract with a nursing
688, S 694, S 698, CS/S 1736, S home and related health care facilities. Provides that
1756) assisted living facilities are exempt from certain
provisions authorizing the agency to impose
administrative fines for violations of laws and
applicable rules. Requires the agency to provide for
the establishment of a demonstration project for a
psychiatric facility in Miami-Dade County, etc.

HR 03/28/2011 Not Considered
HR 04/04/2011 Fav/CS
CF 04/12/2011

BC
5 SB 1362 Department of Children & Family Services Employee;
Garcia Removes a provision prohibiting a federal, state,
(Similar CS/H 4041, Compare county, or municipal officer from serving as an
CS/CS/S 1346) employee of the Department of Children and Family
Services.

CF 04/12/2011
GO
Ju

6 Discussion of CBC Governance and Salaries

TAB  OFFICE and APPOINTMENT (HOME CITY) FOR TERM ENDING COMMITTEE ACTION

7 Senate Confirmation Hearing: A public hearing will be held for consideration of the below-
named executive appointment to the office indicated.

Secretary of Children and Family Services

Wilkins, David (Tallahassee) Pleasure of Governor

BILL DESCRIPTION and
TAB BILL NO. and INTRODUCER SENATE COMMITTEE ACTIONS COMMITTEE ACTION

8 Discussion of NICA Issue

Pending Reconsideration:

S-036 (10/2008)
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COMMITTEE MEETING EXPANDED AGENDA

Children, Families, and Elder Affairs
Tuesday, April 12, 2011, 3:00 —4:30 p.m.

TAB BILL NO. and INTRODUCER

BILL DESCRIPTION and
SENATE COMMITTEE ACTIONS

COMMITTEE ACTION

9 SB 694
Richter
(Identical H 4051, Compare CS/H
119, H 1295, CS/S 1458, CS/S
1736)

Assisted Living Facilities; Removes reporting
requirements for assisted living facilities relating to
liability claims.

CF 04/04/2011 Pending reconsider
(Unfavorable)

CF 04/12/2011

HR

BI
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The Florida Senate

BILL ANALYSIS AND FISCAL IMPACT STATEMENT

(This document is based on the provisions contained in the legislation as of the latest date listed below.)

Prepared By: The Professional Staff of the Children, Families, and Elder Affairs Committee

BILL:

SB 898

INTRODUCER: Senator Bennett

SUBJECT: Faith-based & Community-based Advisory Council
DATE: April 8, 2011 REVISED:
ANALYST STAFF DIRECTOR REFERENCE ACTION
1. Mason Roberts GO Favorable
2. Preston Walsh CF Pre-meeting
3. CA
4.
5.
6.
Summary:

The bill removes that subsection of section 14.31, Florida Statutes, which abolishes the council
on June 30, 2011, unless the council is reviewed and saved from repeal by the Legislature.

This bill repeals subsection (8) of section 14.31, Florida Statutes.
Present Situation:

The Florida Faith-based and Community-based Advisory Council was established on July 1,
2006 to provide advice on the development of broadly based secular and faith-based
engagements in the delivery of important state services and to report to the Governor and the
Legislature on these recommendations. It was the intent of the Legislature that “faith-based and
community-based organizations work cooperatively with government entities in order to deliver
services more effectively.”

The Florida Faith-based and Community-based Advisory Council was established and assigned
to the Executive Office of the Governor under s. 20.02, Florida Statutes. The council is a 25-
member advisory council which may include representatives from various faiths, faith-based
organizations, community-based organizations, foundations, corporations, and municipalities.?
The Governor appoints 17 members, the President of the Senate appoints 4 members, and the
Speaker of the House of Representatives appoints 4 members.® The council must meet at least

114.31(2), F.S.
214.31(3)(b), F.S.
$14.31(3)(c), F.S.
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once per quarter and may notice and hold its meetings electronically and through
teleconferencing.’

The duties of the council are to review and recommend in a report to the Governor and the
Legislature:®

e How faith-based and community-based organizations can best compete with other
organizations for the delivery of state services, regardless of an organization’s orientation,
whether faith-based or secular;

e How best to develop and coordinate activities of faith-based and other community programs
and initiatives, enhance such efforts in communities, and seek such resources, legislation, and
regulatory relief as may be necessary to accomplish these objectives;

e How best to ensure that state policy decisions take into account the capacity of faith-based
and other community initiatives to assist in the achievement of state priorities;

e How best to identify and promote best practices across state government relating to the
delivery of services by faith-based and other community organizations;

e How best to coordinate public awareness of faith-based and other community organizations,
such as demonstration pilot programs or projects, public-private partnerships, volunteerism,
and special projects;

e How best to encourage private charitable giving to support faith-based and community
initiatives;

e How best to bring concerns, ideas, and policy options to the Governor and Legislature for
assisting, strengthening, and replicating successful faith-based and other community
programs;

e How best to develop and implement strategic initiatives to strengthen the institutions of
families and communities in this state;

e How best to showcase and herald innovative grassroots nonprofit organizations and civic
initiatives;

e How best to eliminate unnecessary legislative, regulatory, and other bureaucratic barriers that
impede effective faith-based and other community efforts to address social problems;

e How best to monitor implementation of state policy affecting faith-based and other
community organizations; and

e How best to ensure that the efforts of faith-based and other community organizations meet
objective criteria for performance and accountability.

In providing the recommendations noted above, the council is expressly prohibited from making
any recommendation that is in conflict with the Establishment Clause of the First Amendment of
the United States Constitution or the public funding provision of s. 3, Art. | of the State
Constitution.®

In the 2010 Report to the Governor and the Legislature, the council established the following
subcommittees: Recognition and Best Practices, Education and Evaluation, and Disaster
Recovery. The Recognition and Best Practices subcommittee will identify and recognize those

414.31(4), F.S.
®14.31(5), F.S.
614.31(6), F.S.
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faith-based and community-based organizations presently engaged in effective practices in
cooperation with government entities and look at models to replicate their efforts of success. The
Education and Evaluation subcommittee will support the final year of the Compassion Florida
initiative to train and give technical assistance to faith-based and community-based groups with
the continued funding of a major federal grant to VVolunteer Florida Foundation to perform this
service. The Disaster Recovery subcommittee will assist as needed with communication,
planning, and support of the state’s disaster response.7

In its report, the council recommended the following: The Recognition and Best Practices
subcommittee should study public-private partnerships and their effective operation, providing
statewide recognition and potential replication; the Education and Evaluation subcommittee
should study public-private partnerships and their effective operation, offering technical
assistance; and the Disaster Recovery subcommittee should activate as needed in the event of a
disaster and participate as requested in disaster planning events.®

Over the years, the council has also improved the system for contract opportunities for Florida
non-profits; held face-to-face meetings with key mayoral leaders to learn about effective
partnerships; developed a toolkit for community leaders to establish more effective partnerships;
built a strong network of faith-based organizations, community groups, foundations, civic,
grassroots and state leaders; conducted regional training for state agencies to encourage their
participation; established Neighbors to the Rescue; created and maintained over 40 long-term
recovery organizations; launched the Compassion Florida program; and collaborated with the
Governor’s Office of Adoption and Child Protection through the Child Abuse Prevention and
Permanency Council.’

Il. Effect of Proposed Changes:

The bill removes the expiration subsection of section 14.31, Florida Statutes, which abolishes the
council on June 30, 2011, unless the council is reviewed and saved from repeal from the
Legislature. Therefore, the council will not expire and will have perpetual existence.

V. Constitutional Issues:

A. Municipality/County Mandates Restrictions:

None.

B. Public Records/Open Meetings Issues:
None.

C. Trust Funds Restrictions:
None.

72010 Annual Report & Recommendations by the Florida Faith-Based and Community-Based Advisory Council (Feb. 1,
82010), available at http://www.floridasfoundation.org/pdfs/recommendations.pdf (last visited Apr. 1, 2011).

Id.
°1d.
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D. Other Constitutional Issues:
None.

V. Fiscal Impact Statement:

A. Tax/Fee Issues:
None.
B. Private Sector Impact:
None.
C. Government Sector Impact:
None.
VI.  Technical Deficiencies:
None.
VII. Related Issues:
None.
VIII. Additional Information:
A. Committee Substitute — Statement of Substantial Changes:
(Summarizing differences between the Committee Substitute and the prior version of the bill.)
None.
B. Amendments:
None.

This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate.
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LEGISLATIVE ACTION

Senate . House

The Committee on Children, Families, and Elder Affairs (Hays)

recommended the following:
Senate Amendment (with title amendment)

Delete everything after the enacting clause
and insert:
Section 1. Section 651.011, Florida Statutes, is amended to

read:

651.011 Definitions.—As used in Fer—thepurposes—of this

chapter, the term:

(1) “Advertising” means the dissemination of written,
visual, or electronic information by a provider, or any person
affiliated with or controlled by a provider, to potential

residents or their representatives for the purpose of inducing

Page 1 of 41
4/10/2011 1:51:13 PM 586-04071-11




13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
41

Florida Senate - 2011 COMMITTEE AMENDMENT
Bill No. SB 1340

|V ===

such persons to subscribe to or enter into a contract for

continuing care or continuing care at-home fe—reside—din—-a

(2) “Continuing care” or “care” means, pursuant to a

contract, furnishing shelter and nursing care or personal

services to a resident who resides in a facility as—<defined—in

5+—429-062, whether such nursing care or personal services are
provided in the facility or in another setting designated in by
the contract for continuing care, by #e an individual not

related by consanguinity or affinity to the resident previder
furpishing sveheare, upon payment of an entrance fee. Sther

(3) “Continuing Care Advisory Council” or “advisory

council” means the council established in s. 651.121.

(4) “Continuing care at-home” means, pursuant to a contract

other than a contract described in subsection (2), furnishing to

a resident who resides outside the facility the right to future

access to shelter and nursing care or personal services, whether

such services are provided in the facility or in another setting

designated in the contract, by an individual not related by

consanguinity or affinity to the resident, upon payment of an

entrance fee.

(5)44)r “Entrance fee” means an initial or deferred payment
of a sum of money or property made as full or partial payment
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fee, member fee, or other fee of similar form and application

are considered to be an entrance fee.

(6)45)r “Facility” means a place where thatpreovides

continuing care is furnished and may include one or more

physical plants on a primary or contiguous site or an

immediately accessible site. As used in this subsection, the

term “immediately accessible site” means a parcel of real

property separated by a reasonable distance from the facility as

measured along public thoroughfares, and “primary or contiguous

site” means the real property contemplated in the feasibility

study required by this chapter.

(7)+6> “Generally accepted accounting principles” means
those accounting principles and practices adopted by the
Financial Accounting Standards Board and the American Institute
of Certified Public Accountants, including Statement of Position
90-8 with respect to any full year to which the statement
applies.

(8) 4+ “Insolvency” means the condition in which the
provider is unable to pay its obligations as they come due in
the normal course of business.

(9) 48> “Licensed” means that the provider has obtained a

certificate of authority from the department.

(10) “Nursing care” means those services or acts rendered

to a resident by an individual licensed or certified pursuant to

chapter 464.

(11) “Personal services” has the same meaning as in s.

429.02.

(12)49y “Provider” means the owner or operator, whether a

natural person, partnership or other unincorporated association,
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however organized, trust, or corporation, of an institution,
building, residence, or other place, whether operated for profit
or not, which owner or operator provides continuing care or

continuing care at-home for a fixed or variable fee, or for any

other remuneration of any type, whether fixed or wvariable, for
the period of care, payable in a lump sum or lump sum and

monthly maintenance charges or in installments. The term—but

does not apply to mearn an entity that has existed and
continuously operated a facility located on at least 63 acres in
this state providing residential lodging to members and their
spouses for at least 66 years on or before July 1, 1989, and has
the residential capacity of 500 persons, is directly or
indirectly owned or operated by a nationally recognized
fraternal organization, is not open to the public, and accepts
only its members and their spouses as residents.

(13)++6) “Records” means the permanent financial,
directory, and personnel information and data maintained by a
provider pursuant to this chapter.

(14) 43> “Resident” means a purchaser of, a nominee of, or

a subscriber to a continuing care or continuing care at-home

contract agreement. Such contract agreement does not give the

resident a part ownership of the facility in which the resident

is to reside, unless expressly provided f£e¥ in the contract

agreement.

(15) “Shelter” means an independent living unit, room,

apartment, cottage, villa, personal care unit, nursing bed, or

other living area within a facility set aside for the exclusive

use of one or more identified residents.

Section 2. Section 651.012, Florida Statutes, is amended to
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651.012 Exempted facility; written disclosure of

read:

exemption.—Any facility exempted under ss. 632.637(1l) (e) and
651.011 (12) 45 must provide written disclosure of such exemption
to each person admitted to the facility after October 1, 1996.
This disclosure must be written using language likely to be
understood by the person and must briefly explain the exemption.

Section 3. Section ©651.013, Florida Statutes, is amended to
read:

651.013 Chapter exclusive; applicability of other laws.—

(1) Except as herein provided, providers of continuing care

and continuing care at-home are shalt—Pbe governed by the

provisions of this chapter and are shald—Pbe exempt from all
other provisions of the Florida Insurance Code.

(2) In addition to other applicable provisions cited in
this chapter, the office has the authority granted under ss.
624.302 and 624.303, 624.308-624.312, 624.319(1)-(3), 624.320-
624.321, 624.324, and 624.34 of the Florida Insurance Code to

regulate providers of continuing care and continuing care at-

home.

Section 4. Section 651.021, Florida Statutes, is amended to
read:

651.021 Certificate of authority required.—

(1) No person may engage in the business of providing
continuing care, ¥ issuing contracts for continuing care or

continuing care at-home, or constructing agreements—er econstruet

a facility for the purpose of providing continuing care in this

state without a certificate of authority £herefeor obtained from

the office as provided in this chapter. This subsection does
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shatd not be—eonstrwed—te prohibit the preparation of a +he
construction site or construction of a model residence unit for
marketing purposes, or both. The office may allow the purchase
of an existing building for the purpose of providing continuing

care 1f the office determines that the purchase is not being

made to circumvent fer—the purpose—of—eirecumventing the

prohibitions eentained in this section.

(2)4=)r Written approval must be obtained from the office

before commencing eemmereement—ef construction or marketing for

an any expansion of a certificated facility equivalent to the

addition of at least 20 percent of existing units or 20 percent

or more in the number of continuing care at-home contracts+

btained—from—theoffiece. This

provision does not apply to construction for which a certificate
of need from the Agency for Health Care Administration is
required.

(a) For providers that offer both continuing care and

continuing care at-home, the 20 percent is based on the total of

both existing units and existing contracts for continuing care

at-home. For purposes of this subsection, an expansion includes

increases in the number of constructed units or continuing care

at-home contracts or a combination of both.

(b) The application for such approval shall be on forms
adopted by the commission and provided by the office. The
application must shaddt include the feasibility study required by
s. 651.022(3) or s. 651.023(1) (b) and such other information as

required by s. 651.023. If the expansion is only for continuing

care at-home contracts, an actuarial study prepared by an

independent actuary in accordance with standards adopted by the
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American Academy of Actuaries which presents the financial

impact of the expansion may be substituted for the feasibility

study.

(c) In determining whether an expansion should be approved,
the office shall use wtitize the criteria provided in ss.
651.022(6) and 651.023 (4)42).

Section 5. Paragraphs (d) and (g) of subsection (2) and
subsections (4) and (6) of section 651.022, Florida Statutes,
are amended to read:

651.022 Provisional certificate of authority; application.—

(2) The application for a provisional certificate of
authority shall be on a form prescribed by the commission and
shall contain the following information:

(d) The contracts agreements for continuing care and

continuing care at-home to be entered into between the provider

and residents which meet the minimum requirements of s. 651.055

or s. 651.057 and which include a statement describing the

procedures required by law relating to the release of escrowed
entrance fees. Such statement may be furnished through an
addendum.

(g) The forms of the eentinwing—eare residency contracts,
reservation contracts, escrow agreements, and wait list
contracts, i1f applicable, which are proposed to be used by the

provider in the furnishing of care. £ The office shall approve

that—the—econtinuing—eare contracts and escrow agreements
that comply with ss. 651.023(1) (c¢), 651.033, anmdg 651.055, and

651.057 +t—shalt—approve—them. Thereafter, no other form of

contract or agreement may be used by the provider until it has

been submitted to the office and approved.
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(4) If an applicant has or proposes to have more than one

facility offering continuing care or continuing care at-home, a

separate provisional certificate of authority and a separate
certificate of authority must shaid: be obtained for each
facility.

(6) Within 45 days after fxem the date an application is
deemed £e—be completes as set forth in paragraph (5) (b), the
office shall complete its review and shaltdt issue a provisional
certificate of authority to the applicant based upon its review
and a determination that the application meets all requirements
of law, ama that the feasibility study was based on sufficient
data and reasonable assumptions, and that the applicant will be

able to provide continuing care or continuing care at-home as

proposed and meet all financial obligations related to its
operations, including the financial requirements of this chapter
to—provide—econtinuingecare—as—proposed. If the application is
denied, the office shall notify the applicant in writing, citing

the specific failures to meet the provisions of this chapter.

H

Such denial entitles shatt—entitle the applicant to a hearing

pursuant to £hepreovisiens—ef chapter 120.

Section 6. Section 651.023, Florida Statutes, is amended to
read:

651.023 Certificate of authority; application.—

(1) After issuance of a provisional certificate of

authority, the office shall issue to the holder of such

provisional certificate ef—awtheority a certificate of authority

o P R~ P T S i
T T VI S WS S S T - L/LUL.LL\JJ__LL._Y =) L)
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1fs—proevidedr—howevery
issuwed—unrtit the holder of the sweh provisional certificate of
agtherity provides the office with the following information:

A\ <
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(a) Any material change in status with respect to the

information required to be filed under s. 651.022(2) in the

application for the & provisional certificate ef—auwthority.

(b) A feasibility study prepared by an independent
consultant which contains all of the information required by s.
651.022(3) and eentains financial forecasts or projections
prepared in accordance with standards adopted premutgated by the
American Institute of Certified Public Accountants or fimaneialt

£
-

oreecasts—or projectionsprepared in accordance with standards
for feasibility studies or continuing care retirement
communities adopted premutgated by the Actuarial Standards
Board.

1. The study must also contain an independent evaluation
and examination opinion, or a comparable opinion acceptable to
the office, by the consultant who prepared the study, of the
underlying assumptions used as a basis for the forecasts or
projections in the study and that the assumptions are reasonable
and proper and £hat the project as proposed is feasible.

2. The study must shald take into account project costs,
actual marketing results to date and marketing projections,
resident fees and charges, competition, resident contract
provisions, and any other factors which affect the feasibility
of operating the facility.

3. If the study is prepared by an independent certified

public accountant, it must contain an examination opinion for

the first 3 years of operations and financial projections having

a compilation opinion for the next 3 years. If the study is

prepared by an independent consulting actuary, it must contain

mortality and morbidity data and an actuary’s signed opinion
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that the project as proposed is feasible and that the study has

been prepared in accordance with standards adopted by the

American Academy of Actuaries.

(c) Subject to the—reguirements—ef subsection (4) 42, a

provider may submit an application for a certificate of
authority and any required exhibits upon submission of proof
that the project has a minimum of 30 percent of the units
reserved for which the provider is charging an entrance fee.s+
hewevery This does provisieon——shaltt not apply to an application
for a certificate of authority for the acquisition of a facility
for which a certificate of authority was issued before prier—+teo
October 1, 1983, to a provider who subsequently becomes a debtor
in a case under the United States Bankruptcy Code, 11 U.S.C. ss.
101 et seqg., or to a provider for which the department has been

appointed receiver pursuant to £he—provisiems—ef part II of

chapter 631.

(d) Proof that commitments have been secured for both
construction financing and long-term financing or a documented
plan acceptable to the office has been adopted by the applicant
for long-term financing.

(e) Proof that all conditions of the lender have been
satisfied to activate the commitment to disburse funds other
than the obtaining of the certificate of authority, the
completion of construction, or the closing of the purchase of
realty or buildings for the facility.

(f) Proof that the aggregate amount of entrance fees
received by or pledged to the applicant, plus anticipated
proceeds from any long-term financing commitment, plus funds

from all other sources in the actual possession of the

Page 10 of 41
4/10/2011 1:51:13 PM 586-04071-11




274
275
276
277
278
279
280
281
282
283
284
285
286
287
288
289
290
291
292
293
294
295
296
297
298
299
300
301
302

Florida Senate - 2011 COMMITTEE AMENDMENT
Bill No. SB 1340

|V ===

applicant, equal at least met—3ess—than 100 percent of the

aggregate cost of constructing or purchasing, equipping, and
furnishing the facility plus 100 percent of the anticipated
startup losses of the facility.

(g) Complete audited financial statements of the applicant,
prepared by an independent certified public accountant in
accordance with generally accepted accounting principles, as of
the date the applicant commenced business operations or for the
fiscal year that ended immediately preceding the date of
application, whichever is later, and complete unaudited
quarterly financial statements attested to by the applicant
after subseguent—te the date of the last audit.

(h) Proof that the applicant has complied with the escrow
requirements of subsection (5) +39 or subsection (7) +5) and
will be able to comply with s. 651.035.

(1) Such other reasonable data, financial statements, and
pertinent information as the commission or office may require
with respect to the applicant or the facility, to determine the
financial status of the facility and the management capabilities
of its managers and owners.

(2)45> Within 30 days after ef—the receipt of the
information required under subsection (1) paragraphs—ar—-h),

the office shall examine such information and shal+ notify the

provider in writing, specifically requesting any additional
information the office is permitted by law to require. Within 15
days after receipt of all of the requested additional
information, the office shall notify the provider in writing
that all of the requested information has been received and the

application is deemed to be complete as of the date of the
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notice. Failure to se notify the applicant in writing within the

astitute acknowledgment by the

o
Ay

H-

15-day period constitutes shat

office that it has received all requested additional
information, and the application shall be deemed +e—be complete
for purposes of review on uwper the date of £he filing ef all of
the required additional information.

(3)-Ha> Within 45 days after an application is deemed

complete as set forth in subsection (2) paragraph—3), and upon

completion of the remaining requirements of this section, the
office shall complete its review and shadd issuey or deny a

certificate of authority+ to the holder of a provisional

certificate of authority a—eertificate—-ofavthority. If a

certificate of authority is denied, the office must shal+ notify

the holder of the provisional certificate ef—awthority in
writing, citing the specific failures to satisfy the provisions

of this chapter. If denied, the holder of the provisional

certificate is ef—awtherity—shaltl—be entitled to an
administrative hearing pursuant to chapter 120.

(4)42)r+a)> The office shall issue a certificate of authority

upon determining its—determination that the applicant meets all

requirements of law and has submitted all of the information
required by this section, that all escrow requirements have been
satisfied, and that the fees prescribed in s. 651.015(2) have
been paid.

(a) Notwithstanding satisfaction of the 30-percent minimum
reservation requirement of paragraph (1) (c), no certificate of
authority shall be issued until the project has a minimum of 50
percent of the units reserved for which the provider is charging

an entrance fee, and proof thereef is provided to the office. If
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a provider offering continuing care at-home is applying for a

certificate of authority or approval of an expansion pursuant to

s. 651.021(2), the same minimum reservation requirements must be

met for the continuing care and continuing care at-home

contracts, independently of each other.

(b) In order for a unit to be considered reserved under
this section, the provider must collect a minimum deposit of 10
percent of the then-current entrance fee for that unit, and must
assess a forfeiture penalty of 2 percent of the entrance fee due
to termination of the reservation contract after 30 days for any
reason other than the death or serious illness of the resident,
the failure of the provider to meet its obligations under the
reservation contract, or other circumstances beyond the control
of the resident that equitably entitle the resident to a refund

of the resident’s deposit. The reservation contract must shaitd

state the cancellation policy and the terms of the continuing
care or continuing care at-home contract to be entered into.
(5)43)r Up to Ne—mere—than 25 percent of the moneys paid for

all or any part of an initial entrance fee may be included or

pledged for the construction or purchase of the facility+ or
iretuded—or—ptedged as security for long-term financing. The
term “initial entrance fee” means the total entrance fee charged
by the facility to the first occupant of a unit.

(a) A minimum of 75 percent of the moneys paid for all or

any part of an initial entrance fee collected for continuing

care or continuing care at-home shall be placed in an escrow

account or on deposit with the department as prescribed in s.
651.033.

(b) For an expansion as provided in s. 651.021(2), a
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361| minimum of 75 percent of the moneys paid for all or any part of

362 an initial entrance fee collected for continuing care and 50

363| percent of the moneys paid for all or any part of an initial fee

364| collected for continuing care at-home shall be placed in an

365| escrow account or on deposit with the department as prescribed
366/ in s. 651.033.
367 (6) 44> The provider is shatd:—Pbe entitled to secure release

368 of the moneys held in escrow within 7 days after receipt by the

369| office of an affidavit from the provider, along with appropriate
370 copies to verify, and notification to the escrow agent by

371 certified mail, that the following conditions have been

372 satisfied:

373 (a) A certificate of occupancy has been issued.

374 (b) Payment in full has been received for at least mreo—3tess

375| *£han 70 percent of the total units of a phase or of the total of

376| the combined phases constructed. If a provider offering

377 continuing care at-home is applying for a release of escrowed

378 entrance fees, the same minimum requirement must be met for the

379 continuing care and continuing care at-home contracts,

380 independently of each other.

381 (c) The consultant who prepared the feasibility study
382 required by this section or a substitute approved by the office
383 certifies within 12 months before the date of filing for office

384 approval that there has been no material adverse change in

385 status with regard to the feasibility study—with—suech—statement
386| doted rnotmore—than 12 months from the date of filing for offie

387| apprevat. If a material adverse change exists sheutd—exist at

388 the time of submission, #£kern sufficient information acceptable

389 to the office and the feasibility consultant must shatt be
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390 submitted which remedies the adverse condition.

391 (d) Proof that commitments have been secured or a

392 documented plan adopted by the applicant has been approved by
393| the office for long-term financing.

394 (e) Proof that the provider has sufficient funds to meet
395 the requirements of s. 651.035, which may include funds

396| deposited in the initial entrance fee account.

397 (f) Proof as to the intended application of the proceeds
398 upon release and proof that the entrance fees when released will
399| Dbe applied as represented to the office.

400

401| Notwithstanding any—previsienr—ef chapter 120, no person, other
402 than the provider, the escrow agent, and the office, may shald
403| have a substantial interest in any office decision regarding
404 release of escrow funds in any proceedings under chapter 120 or
405 this chapter regarding release of escrow funds.

406 (7)45F In lieu of the provider fulfilling the requirements

407 in subsection (5) 43> and paragraphs (6) (b) +4+b) and (d), the
408 office may authorize the release of escrowed funds to retire all
409| outstanding debts on the facility and equipment upon application
410 of the provider and upon the provider’s showing that the

411| provider will grant to the residents a first mortgage on the

412 land, buildings, and equipment that constitute the facility, and
413| that the provider has satisfied satisfies—thereguirements—of
414 paragraphs (6) (a) 4=, (c), and (e). Such mortgage shall

415 secure the refund of the entrance fee in the amount required by
416 this chapter. The granting of such mortgage is shadd—be subject
417 to the following:

418 (a) The first mortgage is shadid—be granted to an

Page 15 of 41
4/10/2011 1:51:13 PM 586-04071-11




419
420
421
422
423
424
425
426
4277
428
429
430
431
432
433
434
435
436
437
438
439
440
441
442
443
444
445
446
447

Florida Senate - 2011 COMMITTEE AMENDMENT
Bill No. SB 1340

|V ===

independent trust that whieh is beneficially held by the

residents. The document creating the trust must include shaitit

eentain a provision that +£ agrees to an annual audit and will
furnish to the office all information the office may reasonably
require. The mortgage may secure payment on bonds issued to the
residents or trustee. Such bonds are shall—Pbe redeemable after
termination of the residency contract in the amount and manner
required by this chapter for the refund of an entrance fee.

(b) Before granting a first mortgage to the residents, all

construction must shaedlt be substantially completed and

substantially all equipment must shaid be purchased. No part of
the entrance fees may be pledged as security for a construction
loan or otherwise used for construction expenses before the
completion of construction.

(c) If the provider is leasing the land or buildings used

by the facility, the leasehold interest must shatdt be for a term

of at least 30 years.
(8) 46> The timeframes provided under s. 651.022(5) and (6)

apply to applications submitted under s. 651.021(2). The office
may not issue a certificate of authority under—this—ehapter to a
any facility that whieh does not have a component that whieh is
to be licensed pursuant to part II of chapter 400 or to part I
of chapter 429 or that does whieh—wild not offer personal
services or nursing services through written contractual

agreement. A Any written contractual agreement must be disclosed

in the eentinuving—eare contract for continuing care or

continuing care at-home and is subject to the provisions of s.

651.1151, relating to administrative, vendor, and management

contracts.
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448 (9)+H The office may shaltd not approve an application that

449| whieh includes in the plan of financing any encumbrance of the
450 operating reserves required by this chapter.

451 Section 7. Paragraphs (a) and (d) of subsection (3) of
452 section 651.033, Florida Statutes, are amended to read:

453 651.033 Escrow accounts.—

454 (3) In addition, when entrance fees are required to be
455| deposited in an escrow account pursuant to s. 651.022, s.

456 651.023, or s. 651.055:

457 (a) The provider shall deliver to the resident a written
458 receipt. The receipt must shadt+ show the payor’s name and

459 address, the date, the price of the care contract, and the

460 amount of money paid. A copy of each receipt, together with the
461 funds, shall be deposited with the escrow agent or as provided
462 in paragraph (c). The escrow agent shall release such funds to

463| the provider upen—the—expiratien—of 7 days after the date of

464 receipt of the funds by the escrow agent if the provider,

465| operating under a certificate of authority issued by the office,
466 has met the requirements of s. 651.023(6)+4). However, if the
467 resident rescinds the contract within the 7-day period, the

468| escrow agent shall release the escrowed fees to the resident.
469 (d) A provider may assess a nonrefundable fee, which is

470 separate from the entrance fee, for processing a prospective

471 resident’s application for continuing care or continuing care

472 at-home.

473 Section 8. Subsections (2) and (3) of section 651.035,
474 Florida Statutes, are amended to read:

475 651.035 Minimum liquid reserve requirements.—

476 (2) (a) In facilities where not all residents are under
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continuing care or continuing care at-home contracts, the

reserve requirements of subsection (1) shall be computed only

with respect to the proportional share of operating expenses

1
T .

H-

that whieh are applicable to residents as—defined—dns+—65+-0
For purposes of this calculation, the proportional share shall
be based upon the ratio of residents under continuing care or

continuing care at-home contracts to those residents who do not

hold such contracts.
(b) In facilities that have voluntarily and permanently

discontinued marketing continuing care and continuing care at-

home contracts, the office may allow a reduced debt service

reserve as required in subsection (1) based upon the ratio of

residents under continuing care or continuing care at-home

contracts to those residents who do not hold such contracts if
the office finds that such reduction is not inconsistent with
the security protections intended by this chapter. In making
this determination, the office may consider such factors as the
financial condition of the facility, the provisions of £he

outstanding continuing care and continuing care at-home

contracts, the ratio of residents under continuing care or

continuing care at-home contracts agreements to those residents
who do not hold such contracts a—eentinuing—eare—eontraet, the

current occupancy rates, the previous sales and marketing

efforts, the life expectancy of the remaining residents eontract
hetders, and the written policies of the board of directors of
the provider or a similar board.

(3) If principal and interest payments are paid to a trust
that is beneficially held by the residents as described in s.

651.023(7)45), the office may waive all or any portion of the
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escrow requirements for mortgage principal and interest
contained in subsection (1) if the office finds that such waiver
is not inconsistent with the security protections intended by
this chapter.

Section 9. Section 651.055, Florida Statutes, 1s amended to
read:

651.055 Continuing care contracts; right to rescind.—

(1) Each continuing care contract and each addendum to such
contract shall be submitted to and approved by the office before
prieor—+te its use in this state. Thereafter, no other form of
contract shall be used by the provider until watess it has been

submitted to and approved by the office. Each contract must
shall:

(a) Provide for the continuing care of only one resident,
or for two persons occupying space designed for double
occupancy, under appropriate regulations established by the
provider, and must shadt list all properties transferred and
their market value at the time of transfer, including donations,
subscriptions, fees, and any other amounts paid or payable by,
or on behalf of, the resident or residents.

(b) Specify all services that whieh are to be provided by

the provider to each resident, including, in detail, all items

that whieh each resident will receive, whether the items will be

provided for a designated time period or for life, and whether
the services will be available on the premises or at another
specified location. The provider shall indicate which services
or items are included in the contract for continuing care and
which services or items are made available at or by the facility

at extra charge. Such items shaltd include, but are not limited
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to, food, shelter, personal services or nursing care, drugs,
burial, and incidentals.

(c) Describe the terms and conditions under which a
contract for continuing care may be canceled by the provider or
by a resident and the conditions, if any, under which all or any
portion of the entrance fee will be refunded in the event of
cancellation of the contract by the provider or by the resident,
including the effect of any change in the health or financial
condition of a person between the date of entering a contract
for continuing care and the date of initial occupancy of a
living unit by that person.

(d) Describe the health and financial conditions required
for a person to be accepted as a resident and to continue as a
resident, once accepted, including the effect of any change in
the health or financial condition of the person between the date
of submitting an application for admission to the facility and
entering into a continuing care contract. If a prospective
resident signs a contract but postpones moving into the
facility, the individual is deemed to be occupying a unit at the
facility when he or she pays the entrance fee or any portion of
the fee, other than a reservation deposit, and begins making
monthly maintenance fee payments. Such resident may rescind the
contract and receive a full refund of any funds paid, without
penalty or forfeiture, within 7 days after executing the
contract as specified in subsection (2).

(e) Describe the circumstances under which the resident
will be permitted to remain in the facility in the event of
financial difficulties of the resident. The stated policy may

not be less than the terms stated in s. 651.061.
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(f) State the fees that will be charged if the resident
marries while at the designated facility, the terms concerning
the entry of a spouse to the facility, and the consequences if
the spouse does not meet the requirements for entry.

(g) Provide that the contract may be canceled by giving at
least 30 days’ written notice of cancellation by the provider,
the resident, or the person who provided the transfer of
property or funds for the care of such resident.s However, if a
contract is canceled because there has been a good faith
determination that a resident is a danger to himself or herself
or others, only such notice as is reasonable under the
circumstances is required.

1. The contract must also provide in clear and
understandable language, in print no smaller than the largest
type used in the body of the contract, the terms governing the
refund of any portion of the entrance fee.

2. For a resident whose contract with the facility provides
that the resident does not receive a transferable membership or
ownership right in the facility, and who has occupied his or her
unit, the refund shall be calculated on a pro rata basis with
the facility retaining up to 2 percent per month of occupancy by
the resident and up to a 5 percent S5—pereent processing fee.
Such refund must be paid within 120 days after giving the notice
of intention to cancel.

3. In addition to a processing fee, if the contract
provides for the facility to retain up to 1 percent per month of
occupancy by the resident, it may provide that such refund will
be paid from the proceeds of the next entrance fees received by

the provider for units for which there are no prior claims by
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any resident until paid in full or, if the provider has
discontinued marketing continuing care contracts, within 200
days after the date of notice.

4. Unless subsection (5) applies, for any prospective
resident, regardless of whether or not such a resident receives
a transferable membership or ownership right in the facility,
who cancels the contract before occupancy of the unit, the
entire amount paid toward the entrance fee shall be refunded,
less a processing fee of up to 5 percent of the entire entrance
fee; however, the processing fee may not exceed the amount paid
by the prospective resident. Such refund must be paid within 60
days after giving ke notice of intention to cancel. For a
resident who has occupied his or her unit and who has received a
transferable membership or ownership right in the facility, the
foregoing refund provisions do not apply but are deemed
satisfied by the acquisition or receipt of a transferable
membership or an ownership right in the facility. The provider
may not charge any fee for the transfer of membership or sale of

an ownership right. A prospective resident, resident, or

resident’s estate is not entitled to interest of any type on a

deposit or entrance fee unless it is specified in the continuing

care contract.

(h) State the terms under which a contract is canceled by
the death of the resident. These terms may contain a provision
that, upon the death of a resident, the entrance fee of such
resident is shaii—Pbe considered earned and becomes shaii—become
the property of the provider. If When the unit is shared, the
conditions with respect to the effect of the death or removal of

one of the residents must shaldt be included in the contract.
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622 (1) Describe the policies that whieh may lead to changes in

623| monthly recurring and nonrecurring charges or fees for goods and

624 services received. The contract must shatdt provide for advance

625 notice to the resident, of at least met—tess—tharn 60 days,

626| Dbefore any change in fees or charges or the scope of care or

627 services 1is may—be effective, except for changes required by

628 state or federal assistance programs.

629 (J) Provide that charges for care paid in one lump sum may
630| shatt not be increased or changed during the duration of the

631 agreed upon care, except for changes required by state or

632 federal assistance programs.

633 (k) Specify whether er——met the facility is, or is

634 affiliated with, a religious, nonprofit, or proprietary

635| organization or management entity; the extent to which the

636| affiliate organization will be responsible for the financial and
637 contractual obligations of the provider; and the provisions of
638 the federal Internal Revenue Code, i1if any, under which the

639| provider or affiliate is exempt from the payment of federal

640 income tax.

641 (2) A resident has the right to rescind a continuing care
642 contract and receive a full refund of any funds paid, without
643| penalty or forfeiture, within 7 days after executing the

644 contract. A resident may not be required to move into the

645 facility designated in the contract before the expiration of the
646| 7-day period. During the 7-day period, the resident’s funds must
647 be held in an escrow account unless otherwise requested by the
648 resident pursuant to s. 651.033(3) (c).

649 (3) The contract must shaltt include or shaltdt be accompanied

650| by a statement, printed in boldfaced type, which reads: “This

Page 23 of 41
4/10/2011 1:51:13 PM 586-04071-11




Florida Senate - 2011 COMMITTEE AMENDMENT
Bill No. SB 1340

|V ===

651 facility and all other continuing care facilities in the State
652 of Florida are regulated by chapter 651, Florida Statutes. A

653| copy of the law is on file in this facility. The law gives you
654| or your legal representative the right to inspect our most

655| recent financial statement and inspection report before signing
656 the contract.”

657 (4) Before the transfer of any money or other property to a
658| provider by or on behalf of a prospective resident, the provider
659 shall present a typewritten or printed copy of the contract to
660 the prospective resident and all other parties to the contract.
661 The provider shall secure a signed, dated statement from each
662| party to the contract certifying that a copy of the contract

663| with the specified attachment, as required pursuant to this

664| chapter, was received.

665 (5) Except for a resident who postpones moving into the

666 facility but is deemed to have occupied a unit as described in
667| paragraph (1) (d), if a prospective resident dies before

668 occupying the facility or, through illness, injury, or

669 incapacity, is precluded from becoming a resident under the

670 terms of the continuing care contract, the contract is

671 automatically canceled, and the prospective resident or his or
672 her legal representative shall receive a full refund of all

673| moneys paid to the facility, except those costs specifically

674 incurred by the facility at the request of the prospective

675| resident and set forth in writing in a separate addendum, signed
676| by both parties, to the contract.

677 (6) In order to comply with this section, a provider may

678 furnish information not contained in his or her continuing care

679 contract through an addendum.
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680 (7) Contracts to provide continuing care, including

681 contracts that are terminable by either party, may include

682 agreements to provide care for any duration.
683 (8) 4+ Those contracts entered into after subseguent—teo

684 July 1, 1977, and before the issuance of a certificate of

685| authority to the provider are wvalid and binding upon both

686| parties in accordance with their terms. Within 30 days after

687 receipt of a letter from the office notifying the provider of a

688| noncompliant residency contract, the provider shall file a new

689| residency contract for approval which complies with Florida law.

690 Pending review and approval of the new residency contract, the

691 provider may continue to use the previously approved contract.

692 (9)48)r The provisions of this section shatt control over

693 any conflicting provisions contained in part II of chapter 400
694 or in part I of chapter 429.

695 Section 10. Section 651.057, Florida Statutes, is created
696 to read:

697 651.057 Continuing care at-home contracts.—

698 (1) In addition to the requirements of s. 651.055, a

699| provider offering contracts for continuing care at-home must:

700 (a) Disclose the following in the continuing care at-home

701 contract:

702 1. Whether transportation will be provided to residents

703| when traveling to and from the facility for services;

704 2. That the provider has no liability for residents

705 residing outside the facility beyond the delivery of services

706| specified in the contract and future access to nursing care or

707| personal services at the facility or in another setting

708 designated in the contract;
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3. The mechanism for monitoring residents who live outside

the facility;

4. The process that will be followed to establish priority

if a resident wishes to exercise his or her right to move into

the facility; and

5. The policy that will be followed if a resident living

outside the facility relocates to a different residence and no

longer avails himself or herself of services provided by the

facility.

(b) Ensure that persons employed by or under contract with

the provider who assist in the delivery of services to residents

residing outside the facility are appropriately licensed or

certified as required by law.

(c) Include operating expenses for continuing care at-home

contracts in the calculation of the operating reserve required
by s. 651.035(1) (c).

(d) Include the operating activities for continuing care

at-home contracts in the total operation of the facility when

submitting financial reports to the office as required by s.
651.026.
(2) A provider that holds a certificate of authority and

wishes to offer continuing care at-home must also:

(a) Submit a business plan to the office with the following

information:

1. A description of the continuing care at-home services

that will be provided, the market to be served, and the fees to

be charged;

2. A copy of the proposed continuing care at-home contract;

3. An actuarial study prepared by an independent actuary in
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738 accordance with the standards adopted by the American Academy of

739| Actuaries which presents the impact of providing continuing care

740| at-home on the overall operation of the facility;

741 4. A market feasibility study that meets the requirements

742 of s. 651.022(3) and documents that there is sufficient interest

743 in continuing care at-home contracts to support such a program;
744 and

745 (b) Demonstrate to the office that the proposal to offer

746| continuing care at-home contracts to individuals who do not

7477 immediately move into the facility will not place the provider

748 in an unsound financial condition;

749 (c) Comply with the requirements of s. 651.021(2), except

750 that an actuarial study may be substituted for the feasibility
751 study; and

752 (d) Comply with the requirements of this chapter.

753 (3) Contracts to provide continuing care at-home, including

754 contracts that are terminable by either party, may include

755 agreements to provide care for any duration.

756 (4) A provider offering continuing care at-home contracts

757 must, at a minimum, have a facility that is licensed under this

758 chapter and has accommodations for independent living which are

759| primarily intended for residents who do not require staff

760 supervision. The facility need not offer assisted living units

761 licensed under part I of chapter 429 or nursing home units

762 licensed under part II of chapter 400 in order to be able to

763 offer continuing care at-home contracts.

764 (a) The combined number of outstanding continuing care

765 (CCRC) and continuing care at-home (CCAH) contracts allowed at

766 the facility may be the greater of:
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1. One and one-half times the combined number of

independent living units (ILU), assisted living units (ALF) that

are licensed under part I of chapter 429, and nursing home units

licensed under part II of chapter 400 at the facility; or

2. Four times the combined number of assisted living units

(ALF) that are licensed under part I of chapter 429 and nursing

home units that are licensed under part II of chapter 400 at

that facility.

(b) The number of independent living units at the facility

must be equal to or greater than 10 percent of the initial 100

continuing care (CCRC)and continuing care at-home (CCAH)

contracts and 5 percent of the combined number of outstanding

continuing care (CCRC) and continuing care at home (CCAH)

contracts in excess of 100 issued by that facility.

Section 11. Subsection (1) of section 651.071, Florida
Statutes, is amended to read:

651.071 Contracts as preferred claims on liquidation or
receivership.—

(1) In the event of receivership or liguidation proceedings

against a provider, all continuing care and continuing care at-

home contracts executed by a provider shall be deemed preferred

claims against all assets owned by the provider; however, such

claims are shall—Pbe subordinate to those priority claims set

forth in s. 631.271 and any secured claim as—defined—3n -5~
631-011.
Section 12. Paragraph (h) of subsection (2) and subsection
(3) of section 651.091, Florida Statutes, are amended to read:
651.091 Availability, distribution, and posting of reports

and records; requirement of full disclosure.—
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(2) Every continuing care facility shall:
(h) Upon request, deliver to the president or chair of the
residents’ council a copy of any newly approved continuing care

or continuing care at-home contract within 30 days after

approval by the office.
(3) Before entering into a contract to furnish continuing

care or continuing care at-home, the provider undertaking to

furnish the care, or the agent of the provider, shall make full
disclosure, and provide copies of the disclosure documents to
the prospective resident or his or her legal representative, of
the following information:

(a) The contract to furnish continuing care or continuing

care at-home.

(b) The summary listed in paragraph (2) (b).

(c) All ownership interests and lease agreements, including
information specified in s. 651.022(2) (b)8.

(d) In keeping with the intent of this subsection relating
to disclosure, the provider shall make available for review,
master plans approved by the provider’s governing board and any
plans for expansion or phased development, to the extent that
the availability of such plans do widd+ not put at risk real
estate, financing, acgquisition, negotiations, or other
implementation of operational plans and thus jeopardize the
success of negotiations, operations, and development.

(e) Copies of the rules and regulations of the facility and
an explanation of the responsibilities of the resident.

(f) The policy of the facility with respect to admission to
and discharge from the various levels of health care offered by

the facility.
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(g) The amount and location of any reserve funds required
by this chapter, and the name of the person or entity having a
claim to such funds in the event of a bankruptcy, foreclosure,
or rehabilitation proceeding.

(h) A copy of s. 651.071.

(1) A copy of the resident’s rights as described in s.
651.083.

Section 13. Section 651.106, Florida Statutes, i1s amended
to read:

651.106 Grounds for discretionary refusal, suspension, or

revocation of certificate of authority.—The office—3n—3%ts

A1 amrat q A
|\ ae A o o

+- may deny, suspend, or revoke the provisional

certificate of authority or the certificate of authority of any
applicant or provider if it finds that any one or more of the
following grounds applicable to the applicant or provider exist:

(1) Failure by the provider to continue to meet the
requirements for the authority originally granted.

(2) Failure by the provider to meet one or more of the
qualifications for the authority specified by this chapter.

(3) Material misstatement, misrepresentation, or fraud in
obtaining the authority, or in attempting to obtain the same.

(4) Demonstrated lack of fitness or trustworthiness.

(5) Fraudulent or dishonest practices of management in the
conduct of business.

(6) Misappropriation, conversion, or withholding of moneys.

(7) Failure to comply with, or violation of, any proper
order or rule of the office or commission or violation of any
provision of this chapter.

(8) The insolvent condition of the provider or the
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provider’s being in such condition or using such methods and
practices in the conduct of its business as to render its
further transactions in this state hazardous or injurious to the
public.

(9) Refusal by the provider to be examined or to produce
its accounts, records, and files for examination, or refusal by
any of its officers to give information with respect to its
affairs or to perform any other legal obligation under this
chapter when required by the office.

(10) Failure by the provider to comply with the
requirements of s. 651.026 or s. 651.033.

(11) Failure by the provider to maintain escrow accounts or
funds as required by this chapter.

(12) Failure by the provider to meet the requirements of
this chapter for disclosure of information to residents
concerning the facility, 1its ownership, 1ts management, its
development, or its financial condition or failure to honor its

continuing care or continuing care at-home contracts.

(13) Any cause for which issuance of the license could have
been refused had it then existed and been known to the office.

(14) Having been found guilty of, or having pleaded guilty
or nolo contendere to, a felony in this state or any other
state, without regard to whether a judgment or conviction has
been entered by the court having jurisdiction of such cases.

(15) In the conduct of business under the license, engaging
in unfair methods of competition or in unfair or deceptive acts
or practices prohibited under part IX of chapter 626.

(16) A pattern of bankrupt enterprises.
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Revocation of a certificate of authority under this section does
not relieve a provider from the provider’s obligation to
residents under the terms and conditions of any continuing care

or continuing care at-home contract between the provider and

residents or the provisions of this chapter. The provider shall
continue to file its annual statement and pay license fees to
the office as required under this chapter as if the certificate
of authority had continued in full force, but the provider shall
not issue any new eentinuving—eare contracts. The office may seek
an action in the circuit court of Leon County to enforce the
office’s order and the provisions of this section.

Section 14. Subsection (8) of section 651.114, Florida
Statutes, is amended to read:

651.114 Delinquency proceedings; remedial rights.—

(8) (a) The rights of the office described in this section
are shatd—be subordinate to the rights of a trustee or lender
pursuant to the terms of a resolution, ordinance, loan
agreement, indenture of trust, mortgage, lease, security
agreement, or other instrument creating or securing bonds or
notes issued to finance a facility, and the office, subject to
the provisions of paragraph (c), shall not exercise its remedial
rights provided under this section and ss. 651.018, 651.106,
651.108, and 651.116 with respect to a facility that is subject
to a lien, mortgage, lease, or other encumbrance or trust
indenture securing bonds or notes issued in connection with the
financing of the facility, if the trustee or lender, by
inclusion or by amendment to the loan documents or by a separate
contract with the office, agrees that the rights of residents

under a continuing care or continuing care at-home contract will
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be honored and will not be disturbed by a foreclosure or
conveyance in lieu thereof as long as the resident:

1. Is current in the payment of all monetary obligations
required by the eermtimuwing—eare contract;

2. Is in compliance and continues to comply with all

a¥re contract; and

()

provisions of the residentls——econtinuing
3. Has asserted no claim inconsistent with the rights of
the trustee or lender.

(b) Nething—3+rn This subsection does not require reguires a
trustee or lender to:

1. Continue to engage in the marketing or resale of new

continuing care or continuing care at-home contracts;

2. Pay any rebate of entrance fees as may be required by a

resident’s continuing care or continuing care at-home contract

as of the date of acquisition of the facility by the trustee or
lender and until expiration of the period described in paragraph
(d);

3. Be responsible for any act or omission of any owner or
operator of the facility arising before p¥rier—+e the acquisition
of the facility by the trustee or lender; or

4. Provide services to the residents to the extent that the
trustee or lender would be required to advance or expend funds
that have not been designated or set aside for such purposes.

(c) Should the office determine, at any time during the
suspension of its remedial rights as provided in paragraph (a),

that the trustee or lender is not in compliance with +he

previsiens—ef paragraph (a), or that a lender or trustee has
assigned or has agreed to assign all or a portion of a

delinquent or defaulted loan to a third party without the
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office’s written consent, the office shall notify the trustee or
lender in writing of its determination, setting forth the
reasons giving rise to the determination and specifying those
remedial rights afforded to the office which the office shall
then reinstate.

(d) Upon acquisition of a facility by a trustee or lender
and evidence satisfactory to the office that the requirements of
paragraph (a) have been met, the office shall issue a 90-day
temporary certificate of authority granting the trustee or
lender the authority to engage in the business of providing

continuing care or continuing care at-home and to issue

continuing care or continuing care at-home contracts subject to

the office’s right to immediately suspend or revoke the
temporary certificate of authority if the office determines that
any of the grounds described in s. 651.106 apply to the trustee
or lender or that the terms of the contract agreemernt used as
the basis for the issuance of the temporary certificate of
authority by the office have not been or are not being met by
the trustee or lender since the date of acguisition.

Section 15. Subsections (4), (7), (9), and (11) of section
651.118, Florida Statutes, are amended to read:

651.118 Agency for Health Care Administration; certificates
of need; sheltered beds; community beds.—

(4) Not including the residences of residents residing

outside the facility pursuant to a continuing care at-home

contract, the Agency for Health Care Administration shall
approve one sheltered nursing home bed for every four proposed
residential units, including those that are licensed under part

I of chapter 429, in the continuing care facility unless the
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provider demonstrates the need for a lesser number of sheltered
nursing home beds based on proposed utilization by prospective
residents or demonstrates the need for additional sheltered
nursing home beds based on actual utilization and demand by

current residents.

He
(0]
He

(7) Notwithstanding the—preovisiens—ef subsection (2), at

n
T

H-

the discretion of the eentinu ea¥re provider, sheltered

«

nursing home beds may be used for persons who are not residents

of the continuing care facility and who are not parties to a

continuing care contract for a—periedeof up to 5 years after the
date of issuance of the initial nursing home license. A provider
whose 5-year period has expired or is expiring may request an
extension from the Agency for Health Care Administration fer—an
extensien, not to exceed 30 percent of the total sheltered

nursing home beds or 30 sheltered beds, whichever is greater, if

the utilization by residents of the nursing home facility in the
sheltered beds will not generate sufficient income to cover
nursing home facility expenses, as evidenced by one of the
following:

(a) The nursing home facility has a net loss for the most
recent fiscal year as determined under generally accepted
accounting principles, excluding the effects of extraordinary or
unusual items, as demonstrated in the most recently audited
financial statement.;—e*

(b) The nursing home facility would have had a pro forma
loss for the most recent fiscal year, excluding the effects of
extraordinary or unusual items, if revenues were reduced by the
amount of revenues from persons in sheltered beds who were not

residents, as reported em by a certified public accountant.
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The Agency for Health Care Administration may shall—be

awtheorized—+te grant an extension to the provider based on the

evidence required in this subsection. The Agency for Health Care

Administration may request a continuing care facility to use up

to 25 percent of the patient days generated by new admissions of
nonresidents during the extension period to serve Medicaid
recipients for those beds authorized for extended use if there
is a demonstrated need in the respective service area and if
funds are available. A provider who obtains an extension is
prohibited from applying for additional sheltered beds under £he

nratzl a1 An
PTEOV TSSOt

of subsection (2), unless additional residential units
are built or the provider can demonstrate need by continuing
care facility residents to the Agency for Health Care
Administration. The 5-year limit does not apply to up to five
sheltered beds designated for inpatient hospice care as part of
a contractual arrangement with a hospice licensed under part IV
of chapter 400. A continuing care facility that uses such beds
after the 5-year period shall report such use to the Agency for
Health Care Administration. For purposes of this subsection,
“resident” means a person who, upon admission to the continuing
care facility, initially resides in a part of the continuing
care facility not licensed under part II of chapter 400, or who

contracts for continuing care at-home.

(9) This section does not preclude a eontinuving—eare
provider from applying to the Agency for Health Care
Administration for a certificate of need for community nursing
home beds or a combination of community and sheltered nursing

home beds. Any nursing home bed located in a continuing care
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1028 facility which £hat is or has been issued for nonrestrictive use

1029 retains shall—retain its legal status as a community nursing

H

1030 home bed unless the provider requests a change in status. Any
1031| nursing home bed located in a continuing care facility and not
1032 issued as a sheltered nursing home bed before prier—te 1979 must
1033| be classified as a community bed. The Agency for Health Care
1034| Administration may require continuing care facilities to submit
1035| bed utilization reports for the purpose of determining community
1036| and sheltered nursing home bed inventories based on historical
1037| wutilization by residents and nonresidents.

1038 (11) For a provider issued a provisional certificate of
1039 authority after July 1, 1986, to operate a facility not

1040| previously regulated under this chapter, the following criteria
1041| must shadt+ be met in order to obtain a certificate of need for
1042 sheltered beds pursuant to subsections (2), (3), (4), (5), (06),
1043| and (7):

1044 (a) Seventy percent or more of the current residents hold

1045 continuing care or continuing care at-home contracts agreements

51 N
\CAS v

1046| pursvant—te——s- 2+ or, if the facility is not occupied,

1047 70 percent or more of the prospective residents will hold such

1048 contracts eentinging—ecare—agreements—pursvant—fteo——s+—65+-0+1+2)
1049 as projected in the feasibility study and demonstrated by the
1050| provider’s marketing practices; and

1051 (b) The continuing care or continuing care at-home

1052 contracts agreements entered into or to be entered into by 70

1053| percent or more of the current residents or prospective

D

1054 residents must pursvant—te—s+—651—

11 {2 )—shalt provide nursing
1055| home care for a minimum of 360 cumulative days, and such

Ats shall be

D

oy
o< 3w

1056 residents +heheoldersof t+the contingin

o
SR

«b
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charged at rates that whieh are 80 percent or less than the

rates charged by the provider to persons receiving nursing home

care who have not entered into such contracts eemntinuving eare

51 N1 (21
OO T oL =/ .

Pt e B G ook L B o + +
TS POl oualitc T

SreFEeem S
Section 16. Subsection (1) of section 651.121, Florida
Statutes, is amended to read:
651.121 Continuing Care Advisory Council.—

(1) The Continuing Care Advisory Council to the office is

created consisting fe—eensist of 10 members who are residents of

this state appointed by the Governor and geographically
representative of this state. Three members shall be
administrators of facilities that hold valid certificates of
authority under this chapter and shall have been actively
engaged in the offering of continuing care contracts agreements
in this state for 5 years before appointment. The remaining
members include:

(a) A representative of the business community whose
expertise is in the area of management.

(b) A representative of the financial community who is not
a facility owner or administrator.

(c) A certified public accountant.

(d) An attorney.

(e) Three residents who hold continuing care or continuing
care at-home contracts agreements with a facility certified in
this state.

Section 17. Subsection (1) of section 651.125, Florida

Statutes, is amended to read:
651.125 Criminal penalties; injunctive relief.—

(1) Any person who maintains, enters into, or, as manager
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or officer or in any other administrative capacity, assists in
entering into, maintaining, or performing any continuing care or

continuing care at-home contract agreement subject to this

chapter without doing so in pursuance of a valid certificate of
authority or renewal thereof, as contemplated by or provided in
this chapter, or who otherwise violates any provision of this
chapter or rule adopted in pursuance of this chapter, is guilty
of a felony of the third degree, punishable as provided in s.
775.082 or s. 775.083. Each violation of this chapter
constitutes a separate offense.

Section 18. This act shall take effect July 1, 2011.

================= T ] TLE A MEDNDDMENT ================
And the title is amended as follows:

Delete everything before the enacting clause
and insert:

A bill to be entitled

An act relating to continuing care retirement

communities; providing for the provision of continuing

care at-home; amending s. 651.011, F.S.; revising

definitions; defining “continuing care at-home,”

7 7

“nursing care,” “personal services,” and “shelter”;
amending s. 651.012, F.S.; conforming a cross-
reference; amending s. 651.013, F.S.; conforming
provisions to changes made by the act; amending s.
651.021, F.S., relating to the requirement for
certificates of authority; requiring that a person in
the business of issuing continuing care at-home

contracts obtain a certificate of authority from the
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1115 Office of Insurance Regulation; requiring written
1116 approval from the Office of Insurance Regulation for a
1117 20 percent or more expansion in the number of
1118 continuing care at-home contracts; providing that an
1119 actuarial study may be substituted for a feasibility
1120 study in specified circumstances; amending s. 651.022,
1121 F.S., relating to provisional certificates of
1122 authority; conforming provisions to changes made by
1123 the act; amending s. 651.023, F.S., relating to an
1124 application for a certificate of authority; specifying
1125 the content of the feasibility study that is included
1126 in the application for a certificate; requiring the
1127 same minimum reservation requirements for continuing
1128 care at-home contracts as continuing care contracts;
1129 requiring that a certain amount of the entrance fee
1130 collected for contracts resulting from an expansion be
1131 placed in an escrow account or on deposit with the
1132 department; amending ss. 651.033, 651.035, and
1133 651.055, F.S.; requiring a facility to provide proof
1134 of compliance with a residency contract; conforming
1135 provisions to changes made by the act; creating s.
1136 651.057, F.S.; providing additional requirements for
1137 continuing care at-home contracts; requiring that a
1138 provider who wishes to offer continuing care at-home
1139 contracts submit certain additional documents to the
1140 office; requiring that the provider comply with
1141 certain requirements; limiting the number of
1142 continuing care and continuing care at-home contracts
1143 at a facility based on the types of units at the
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facility; amending ss. 651.071, 651.091, 651.106
651.114, 651.118, 651.121, and 651.125, F.S.;
conforming provisions to changes made by the act

providing an effective date.
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Summary:

This bill authorizes the use of continuing care at-home contracts in order to allow individuals to
receive services offered by a continuing care retirement community (CCRCSs) in their own homes
while reserving the right to shelter to be provided by the CCRC at a later date. The provisions of
the bill closely reflect the provisions regulating continuing care contracts found throughout

ch. 651, F.S.

This bill substantially amends following sections of the Florida Statutes: 651.011, 651.012,
651.013, 651.021, 651.022, 651.023, 651.033, 651.035, 651.055, 651.071, 651.091, 651.106,
651.114, 651.118, 651.121, and 651.125.

This bill creates section 651.057, Florida Statutes.
Present Situation:

Continuing Care Retirement Communities

Continuing care retirement communities (CCRCs), also known as life-care facilities, are
retirement facilities that furnish residents with shelter and health care for an entrance fee and
monthly payments.* A major benefit of joining a CCRC is that residents are provided a
continuum of care for the rest of their lives in an environment familiar to them, close to family
and friends. Residents are offered a variety of social and medical services while residing in

! Florida Dep’t of Financial Servs., Long-Term Care: A Guide for Consumers, 18 (2009), available at
http://www.myfloridacfo.com/Consumers/Guides/Health/docs/LongTermCare2009.pdf (last visited April 6, 2011).
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independent living or assisted living arrangements or nursing homes. Entry fees can range from
$2,000 to $500,000 or more and monthly fees can range from $250 to $5,000 or more.? As of
July 2009, there were 1,891 individual CCRCs in the United States.® Currently, there are 70
CCRCs in Florida and approximately 28,978 residents call a CCRC home.”

With the rather unique nature of CCRCs, oversight responsibility of these entities is shared
among several state agencies. The Department of Financial Services (DFS) may become
involved after a contractual agreement has been signed by both parties or during a mediation
process. These matters are usually initially addressed through DFS’s Consumer Helpline. The
Agency for Health Care Administration regulates other aspects of CCRCs, such as assisted
living, skilled nursing care, quality of care, and concerns with medical facilities. Because
residents pay, in some cases, considerable amounts in entrance fees and ongoing monthly fees,
there is a need to ensure that CCRCs are in the proper financial and managerial position to
provide service not only to the present residents, but to future residents. Accordingly, the Office
of Insurance Regulation (OIR) is given primary responsibility to authorize and monitor the
operation of facilities and to determine facilities’ financial status and the management
capabilities of their managers and owners.”

In order to operate a CCRC in Florida, a provider must obtain from OIR a certificate of authority
predicated upon first receiving a provisional certificate.® The application process involves
submitting a market feasibility study and various financial information, including projected
revenues and expenses, current assets and liabilities of the applicant, and expectations of the
financial condition of the project.” A certificate of authority will only be issued once a provider
submits proof that a minimum of 50 percent of the units available have been reserved.?

Continuing care services are governed by a contract between the facility and the resident of a
CCRC. In Florida, continuing care contracts are considered an insurance product and are
reviewed and approved for the market by OIR.? Each contract for continuing care services must;

e Provide for continuing care of one resident, or two residents living in a double occupancy
room, under regulations set out by the provider.

o List all property transferred to the facility by the resident upon moving to the CCRC,
including amounts paid or payable by the resident.

e Specify all services to be provided by the provider to each resident, including, but not
limited to, food, shelter, personal services, nursing care, drugs, burial and incidentals.

21d. at 19.

$U.S. Gov’t Accountability Office, Older Americans: Continuing Care Retirement Communities Can Provide Benefits, but
Not Without Some Risk, 3 (GAO-10-611) (June 2010), available at http://www.gao.gov/new.items/d10611.pdf (last visited
April 6, 2011).

* Office of Insurance Regulation, Presentation to the Governor’s Continuing Care Advisory Council (Sept. 14, 2010),
available at http://www.floir.com/pdf/2009CouncilPresentation.pdf (last visited April 6, 2011).

® See ss. 651.021 and 651.023, F.S.

® Section 651.022, F.S.

’ See ss. 651.021-651.023, F.S.

® Section 651.023(2)(a), F.S.

® Section 651.055(1), F.S.




BILL: SB 1340 Page 3

o Describe the terms and conditions for cancellation of the contract given a variety of
circumstances.
e Describe all other relevant terms and conditions included in statute.*®

Continuing Care At-Home

Some states have started to offer continuing care at-home (CCAH) programs which allow a
resident that resides outside the CCRC the right to future access to shelter, nursing care, or
personal services by contracting with the CCRC for services while remaining in their home.**
Participants pay a one-time entrance fee and monthly premiums for access to a varying range of
home-based services, including care coordination, routine home maintenance, in-home assistance
with activities of daily living, nursing services, transportation, meals, and other social
programs.'? These at-home programs give participants the ability to use personal, health care,
and other concierge services offered by the CCRC until they are ready to move to the CCRC.
These programs are generally much less expensive than the cost of moving to a CCRC.:

To qualify for a CCAH program, new members must meet age requirements, be in good health,
and not require services at the time of enrollment. While the goal of a CCAH program is to
provide services within the client’s home, most programs provide nursing or assisted living
facility care, if needed.'

New Jersey, Pennsylvania, Ohio, Tennessee, Maryland, and Connecticut are among the states
that offer CCAH programs.®> New Hampshire and Maine passed legislation establishing CCAH
contracts effective January 2011. The regulation of these programs varies from state to state.*®

Florida does not provide for CCAH contracts in current law. The problem with providing CCAH
programs in Florida is the statutory definition of “continuing care,” which means furnishing
shelter and nursing care or personal services pursuant to a contract.*” According to Rule 690-
193.002(25) of the Florida Administrative Code, the term “shelter” means an independent living
unit, room, apartment, cottage, villa, personal care unit, nursing bed, or other living area within a
facility set aside for the exclusive use of one or more identified residents. Accordingly, under
current Florida law, at-home care may not be provided because the care must be given within a
facility.

Florida Task Force on Continuing Care Retirement Communities

In June 2009, the Florida Life Care Residents Association and the Florida Association of Homes
and Services for the Aging created a joint task force to review the provisions of ch. 651, F.S.,

©d.

1 Office of Legislative Research, Connecticut General Assembly, Continuing Care Retirement Community “At Home”
1F’Zrograms (Feb. 21, 2008), available at http://www.cga.ct.gov/2008/rpt/2008-R-0110.htm (last visited April 6, 2011).
14

“1d.

5 1d.; see also Office of Insurance Regulation, supra note 4.

18 Office of Insurance Regulation, supra note 4.

17 Section 651.011(2), F.S.
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and the recommendations of the task force form the basis of this legislation.*®

Effect of Proposed Changes:

This bill authorizes the use of continuing care at-home contracts in order to allow individuals to
receive services offered by a continuing care retirement community (CCRCSs) in their own homes
while reserving the right to shelter to be provided by the CCRC at a later date.

The bill defines the term “continuing care at-home” to mean “pursuant to a contract, furnishing
to a resident who resides outside the facility the right to future access to shelter and nursing care
or personal services, whether such services are provided in the facility or in another setting
designated in the contract, by an individual not related by consanguinity or affinity to the
resident, upon payment of an entrance fee.”

The bill creates s. 651.057, F.S., to govern continuing care at-home (CCAH) contracts. A
provider offering CCAH contracts must:

e Disclose in the contract whether transportation will be provided to residents, that the
provider has no liability for residents living outside the facility, the mechanism for
monitoring residents, the process that will be followed to establish priority if a resident
wishes to exercise his or her right to move into the facility, and the policy that will be
followed if a resident living outside the facility relocates to a different residence;

e Ensure that persons employed by or under contract with the provider who assist in the
delivery of services to residents residing outside the facility are appropriately licensed or
certified as required by law;

¢ Include operating expenses for CCAH contracts in the calculation of the operating
reserve;

¢ Include the operating activities for CCAH contracts in the total operation of the facility
when submitting financial reports to the office.

In order to offer CCAH services, a provider must submit a business plan, demonstrate that the
proposal to offer CCAH contracts will not place the provider in an unsound financial condition,
comply with the requirements of s. 651.021(2), F.S.,™ except that an actuarial study may be
substituted for the feasibility study, and comply with the requirements of ch. 651, F.S.
Additionally, the provider must have a licensed facility and accommodations for independent
living which are primarily intended for residents who do not require staff supervision.

The combined total of outstanding CCAH contracts allowed at a facility may be up to 1.5 times
the combined total of licensed independent living units, assisted living units, and nursing home
units, unless the facility’s provisional certificate of authority was issued on December 21, 2005.%

'8 The Office of Insurance Regulation participated in meetings of the task force and served as a resource to the task force.

19 Section 651.021(2), F.S., provides that before constructing or marketing for an expansion of a facility for the addition of at
least 20 percent of existing units, written approval must be obtained from the Office of Insurance Regulation and the
application must include a feasibility study.

20 One facility in Tallahassee, Wescott Lakes at Southwood, was issued a provisional certificate of authority (COA) on
December 21, 2005, that included approval for the facility to offer CCAH contracts. It appears that the Office of Insurance
Regulation interpreted current law to allow for CCAH contracts to be marketed in Florida by this particular facility. The
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Additionally, the number of independent living units at the facility must be equal to or greater
than 10 percent of the combined total of outstanding continuing care and continuing care at-
home contracts issued by that facility.

Section 651.021, F.S., is amended to require written approval from the Office of Insurance
Regulation (OIR) before constructing a new facility or marketing the expansion of an existing
facility equivalent to the addition of at least 20 percent of existing units or 20 percent or more in
the number of CCAH contracts. If a provider is offering both continuing care and CCAH, the 20
percent is based on the total of both existing units and existing contracts for CCAH. The bill
provides that an “expansion” includes the increases in the number of constructed units or CCAH
contracts or a combination of both. If the expansion is only for CCAH contracts, an actuarial
study presenting the financial impact of the expansion may be substituted for the feasibility study
required of proposals for new construction.

Section 651.023, F.S., provides that OIR shall issue the holder of a provisional certificate of
authority a certificate of authority if the holder of the provisional certificate provides information
regarding any material change in status of the information in the application for the provisional
certificate and a feasibility study is prepared. The bill amends this section of law to provide that
if the feasibility study is prepared by an independent certified public accountant, it must contain
an examination opinion for the first three years of operations and financial projections having a
compilation opinion for the next three years. If the feasibility study is prepared by an
independent consulting actuary, it must contain mortality and morbidity data and an actuary’s
signed opinion that the project as proposed is feasible and that the study has been prepared in
accordance with standards adopted by the American Academy of Actuaries.

Under current law, a certificate of authority may not be issued until the project has a minimum of
50 percent of the units reserved and proof is provided to OIR.?* The bill provides that if a
provider offering CCAH is applying for a certificate of authority or approval of an expansion,
then the same minimum reservation requirements must be met for the continuing care and CCAH
contracts, independently of each other.

The bill further provides that for an expansion of a continuing care facility or CCAH contracts, a
minimum of 75 percent of the moneys paid for all or any part of an initial entrance fee for
continuing care and 50 percent of the moneys paid for all or any part of the initial fee collected
for CCAH shall be placed in an escrow account or on deposit with the department. If a provider
offering CCAH is applying for a release of escrowed entrance fees, the same minimum
requirement must be met for the continuing care and the CCAH contracts, independently of each
other. Additionally, a provider is entitled to secure release of moneys held in escrow if, among
other things, the consultant who prepared the feasibility study (or an approved substitute)
certifies within 12 months before the date of filing for office approval that there has been no
material adverse change in status with regard to the study.

exemption included in the bill is designed to preserve the rights of the facility included in the provisional COA issued on the
specific date. Health and Human Servs. Quality Subcommittee, The Florida House of Representatives, House of
Representatives Staff Analysis HB 1037 (April 5, 2011), available at
http://www.flsenate.gov/Session/Bill/2011/1037/Analyses/IHfQjonrPwFH/[DF4WSo3nal oWU=%7C7/Public/Bills/1000-
1099/1037/Analysis/h1037.HSQS.PDF (last visited April 6, 2011).

2! Section 651.023(2)(a), F.S.
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The bill permits contracts for continuing care and CCAH to include agreements to provide care
for any duration. The bill also requires a provider to submit proof of compliance with a residency
contract within 90 days of receipt of a letter from OIR requesting the same. The bill provides that
all current contracts remain in force until resolved by OIR and the facility.

Section 651.118, F.S., requires the Agency for Health Care Administration (AHCA) to approve
one sheltered nursing home bed for every four proposed residential units in a continuing care
facility, unless the provider demonstrates why fewer beds are needed. The bill amends this
section of law to provide that AHCA does not need to approve sheltered nursing home beds for
the residences of residents residing outside the facility pursuant to a CCAH contract.
Additionally, current law authorizes providers to use nursing home beds for persons who are not
residents of the continuing care facility and who are not parties to a continuing care contract for a
certain period of time. The provider may request an extension from AHCA that does not exceed
30 percent of the total sheltered nursing home beds or 30 sheltered beds, whichever is greater.

In addition to the term “continuing care at-home,” which is defined above, the bill amends
S. 651.011, F.S., to add definitions of “nursing care,” “personal services,” and “shelter.” The bill
also expands the definition of “facility.”

Finally, the bill makes technical and conforming changes by adding the term “continuing care at-
home” to provisions throughout ch. 651, F.S.

The bill provides an effective date of July 1, 2011.
Constitutional Issues:

A. Municipality/County Mandates Restrictions:

None.

B. Public Records/Open Meetings Issues:
None.

C. Trust Funds Restrictions:
None.

Fiscal Impact Statement:
A. Tax/Fee Issues:

None.
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VI.

VII.

B. Private Sector Impact:

This bill authorizes continuing care at-home (CCAH) contracts to be provided to
individuals who want to receive services offered by a continuing care retirement
community (CCRC) in their own homes while reserving the right to shelter to be
provided by the CCRC at a later date. Receiving CCAH is a less expensive option for
individuals needing services than a CCRC,; therefore, the bill has the potential to save
these individuals money.

According to the Office of Insurance Regulation, providers choosing to implement
CCAH programs will have another revenue source. Some continuing care providers will
be able to receive additional revenue from utilizing empty skilled nursing beds for non-
continuing care residents. The impact of these service changes would likely create some
measure of competition between CCRCs and skilled nursing home providers.?

C. Government Sector Impact:

According to the Office of Insurance Regulation, there may be costs for updating and
modifying technology programs to accommodate amended form filings, but these costs
will be absorbed within current resources.?

Technical Deficiencies:

According to the Office of Insurance Regulation (OIR) and the Office of Financial Regulation
(OFR), there is a drafting error in the title of the bill. Specifically, the title references the OFR,
but it should reference OIR.*

On line 408, the bill uses the term “initial fee” when referring to monies collected for continuing
care at-home, whereas, the term “initial entrance fee” is used when referring to monies collected
for continuing care. On line 423, the bill uses the term “entrance fees” when referring to monies
escrowed for continuing care at-home. The bill appears inconsistent in regards to these
provisions.

Additionally, the Florida Association of Homes and Services for the Aging recommended
several technical amendments to the bill.?

Related Issues:

None.

22 Office of Insurance Regulation, SB 1340 (Mar. 17, 2011) (on file with the Senate Committee on Children, Families, and
Elder Affairs).

Bd
24

% See Florida Ass’n of Homes and Services for the Aging, Requested Changes to SB 1340 (on file with the Senate
Committee on Children, Families, and Elder Affairs).
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VIII. Additional Information:
A. Committee Substitute — Statement of Substantial Changes:
(Summarizing differences between the Committee Substitute and the prior version of the bill.)
None.
B. Amendments:
None.

This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate.
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Summary:

This bill creates the Developmental Disabilities Savings Program (savings program), which is a
savings and investment program that offers continued accessibility to services, regardless of
income, insurance, or Medicaid eligibility, for families who have children with developmental
disabilities who will become ineligible for services due to age.

The bill creates the Developmental Disabilities Savings Program Board (board) to administer the
savings program. The board consists of seven members who are to serve on the board without
compensation. The bill lists the powers and duties of the board and provides that the goals of the
board are to provide all purchasers and benefactors of the program with the most secure, well-
diversified, and beneficially administered savings program possible, to allow all qualified firms
interested in providing services equal consideration, and to provide such services to the state at
no cost and to the purchasers and benefactors at the lowest cost possible.

This bill creates unnumbered sections of the Florida Statutes.
Il. Present Situation:
Services Provided by the Agency for Persons with Disabilities
The Agency for Persons with Disabilities (APD or agency) has the responsibility to provide

services to persons with developmental disabilities. A developmental disability is a disorder or
syndrome attributable to retardation, cerebral palsy, autism, spina bifida, or Prader-Willi
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syndrome and constitutes a substantial handicap expected to continue indefinitely.! The agency
serves approximately 35,000 Floridians with developmental disabilities annually.?

To be eligible for services, a person must be three years of age or older and have a confirmed
diagnosis of a developmental disability prior to age 18. Services provided by APD include
community services and supports as well as a limited institutional program. The agency
determines eligibility, assesses service needs, and provides funding for purchasing the supports
and services identified in assessments. The range of services and supports available to an
individual include employment and training services, environmental adaptive equipment,
personal or family supports, residential habilitation, support coordination, and therapeutic
supports. The majority of services are provided through one of two federal Medicaid waivers.®

The developmental disabilities Home and Community Based Services (HCBS) waiver program
is a Medicaid funded program that allows Florida to serve persons with developmental
disabilities in community settings, such as a client’s home or group home, instead of
institutions.” Services provided include personal care assistance, supported employment, respite
care, skilled nursing, and residential rehabilitation.’

The Family and Supported Living (FSL) waiver makes services available to clients who live with
their family or in their own home. Annual expenditures per client are capped at $14,792, and
fewer services are available.’

In 2007, section 393.0661, F.S., was modified to require a four tier delivery system for waiver
services and in 2010 the specific criteria and dollar caps for each of the tiers was updated.’
Because there are not enough HCBS waiver slots to serve all eligible persons, APD maintains a
waiting list of individuals who have requested services.2According to Disability Rights Florida,
an advocacy group for persons with disabilities, there were over 19,000 individuals with
developmental and intellectual disabilities waiting for home and community based Medicaid
waiver services in 2010.° As of March 2010, 10,926 of those individuals waiting for waiver

! Section 393.063(9), F.S.
2 APD Takes Action to Prevent Elimination of Services, CapitalSoup.com (Mar. 31, 2011),
http://capitalsoup.com/2011/03/31/apd-takes-action-to-prevent-elimination-of-services/ (last visited April 5, 2011).
* Comm. on Ways and Means, The Florida Senate, Bill Analysis and Fiscal Impact Statement CS/SB 1660 (April 6, 2009),
available at http://archive.flsenate.gov/data/session/2009/Senate/bills/analysis/pdf/2009s1660.wpsc.pdf (last visited April 5,
2011).
* Office of Program Policy Analysis and Gov’t Accountability, Florida Legislature, APD Should Take Steps to Ensure New
Needs Assessment and Individual Budget Process is Timely and Effective, Report No. 08-15, 2 (Mar. 2008), available at
?ttp://www.oppaqa.state.fl.us/MonitorDocs/Reports/pdf/0815rpt.pdf (last visited April 5, 2011).

Id.
°1d.
" Chapter 2007-64, Laws of Fla. and ch. 2010-157, Laws of Fla.
® Office of Program Policy Analysis and Gov’t Accountability, Gov’t Program Summaries, Agency for Persons with
Disabilities (Jan. 21, 2011), http://www.oppaga.state.fl.us/profiles/5060/ (last visited April 5, 2011).
° Disability Rights Florida, Annual Report, 12 (2010) (on file with the Senate Committee on Children, Families, and Elder
Affairs).
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services were under the age of 22.1° Many individuals on the waiting list have few options for
meaningful activities, training, education, or employment.

Education for Persons with Developmental Disabilities

Prior to 1975, children with developmental disabilities often did not receive appropriate
educational services, in part, because they were being excluded from public schools or because
there was a lack of adequate resources in public schools. However, that changed with the passage
of the Education for All Handicapped Children Act of 1975 (Act), which has been successful in
ensuring children with disabilities, and the families of such children, access to a free appropriate
public education and in improving educational results for children with disabilities.**

The federal government provides grants to states through the Act in order to assist them in
providing special education and related services to children with disabilities.*? In order to be
eligible for these funds, federal law requires each state to make free appropriate public education
available to all children with disabilities residing in the state between the ages of three and 21,
including children who have been suspended or expelled from school.*® The state educational
agency must exercise general supervision over all educational programs for children with
disabilities in the state, including all programs administered by other state or local agencies, and
ensure that the programs meet the educational standards of the state educational agency.**

Exceptional Students in Florida

Florida law provides that special education services be available to persons with disabilities. The
law defines “special education services” as specially designed instruction and related services
that are necessary for an exceptional student to benefit from education. These services may
include:

Transportation;

Diagnostic and evaluation services;
Social services;

Physical and occupational therapy;
Speech and language pathology services;
Job placement;

Orientation and mobility training;
Braillists, typists, and readers for the blind;
Interpreters and auditory amplification;
Rehabilitation counseling;

Transition services;

' Comm. on Children, Families, and Elder Affairs, The Florida Senate, Bill Analysis and Fiscal Impact Statement CS/SB
2192 (Mar. 19, 2010), available at http://archive.flsenate.gov/data/session/2010/Senate/bills/analysis/pdf/2010s2192.cf.pdf
(last visited April 5, 2011).

20 U.S.C. s. 1400.

220 U.S.C.s. 1411.

20 U.S.C.s. 1412,

434 C.F.R. s. 300.149.
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Mental health services;

Guidance and career counseling;

Specified materials, assistive technology devices, and other specialized equipment; and
Other such services as approved by rules of the State Board of Education.™

An “exceptional student” is defined as:

[A]ny student who has been determined eligible for a special program in
accordance with rules of the State Board of Education. The term includes students
who are gifted and students with disabilities who have an intellectual disability;
autism spectrum disorder; a speech impairment; a language impairment; an
orthopedic impairment; [any] other health impairment; traumatic brain injury; a
visual impairment; an emotional or behavioral disability; or a specific learning
disability, including, but not limited to, dyslexia, dyscalculia, or developmental
aphasia; students who are deaf or hard of hearing or dual sensory impaired,;
students who are hospitalized or homebound; children with developmental delays
ages birth through 5 years, or children, ages birth through 2 years, with
established conditions that are identified in State Board of Education rules
pursuant to s. 1003.21(1)(e).*®

Section 1003.57, F.S., ensures that all exceptional students are provided a public education with
appropriate due process rights. Chapter 6A-6 of the Florida Administrative Code operationally
defines the statute and establishes program eligibility and evaluation criteria for all exceptional
students, including students identified as gifted.’ In the fall of 2010, there were nearly 362,000
exceptional students in the state, not including those designated as gifted students.*®

Prepaid Educational Plans

The Stanley G. Tate Florida Prepaid College Program allow purchasers to buy prepaid contracts
to pay the registration fees, local fees, tuition differential fees, and dormitory expenses of
beneficiaries at Florida community colleges and state universities, in advance of enrollment.*
Beneficiaries of prepaid contracts are permitted to transfer the benefits of their contracts to any
of the following institutions that qualify as an “eligible educational institution” under s. 529 of
the Internal Revenue Code:

e An independent college or university located and chartered in Florida, that confers
degrees and is accredited by the Southern Association of Colleges and Schools or the
Accrediting Council for Independent Colleges and Schools and that confers degrees;

15 Section 1003.01(3)(b), F.S.

16 Section 1003.01(3)(a), F.S.

" Florida Dep’t of Education, Memorandum: Revised Exceptional Student Education Rules, 2 (Oct. 15, 2004), available at
http://info.fldoe.org/docushare/dsweb/Get/Document-2533/ESE.pdf (last visited April 5, 2011).

'8 Education Information and Accountability Servs., Florida Dep’t of Education, Data Report: Membership in Programs for
Exceptional Students, Fall 2010, 2 (Feb. 2011), available at http://www.fldoe.org/eias/eiaspubs/default.asp (follow the
“Membership in Programs for Exceptional Students” hyperlink) (last visited April 5, 2011).

19 Section 1009.98, F.S.
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e Any out-of-state college or university that confers degrees, is not-for-profit, and is
accredited by a regional accrediting association; and

e An applied technology diploma program or career certification program operated by a
Florida community college or a career center operated by a district school board.?

Prepaid Services for Parents of Children with Developmental Disabilities Study Group

In 2009, the Florida Legislature created the Prepaid Services for Parents of Children with
Developmental Disabilities Study Group to evaluate the feasibility of establishing a prepaid
service plan for children with disabilities modeled after the Florida prepaid college plan.* The
purpose of the plan was to allow funds to be paid into a plan on behalf of a child to provide a
voucher for purchasing additional services from a qualified, willing provider upon the child’s
exit from an exceptional student program.?® The services would provide support to help the
parent retain the benefits to the child of the exceptional student program and to help the child in
transitioning to the workforce.?

In its Final Report, the study group concluded that “the years after a student with a
developmental disability ages out of the education system are critical for learning and
transition.” The study group also drafted a legislative proposal for consideration by the
Legislature.®

Effect of Proposed Changes:

Developmental Disabilities Savings Program

This bill creates the Developmental Disabilities Savings Program (savings program), which is a
savings and investment program that offers continued accessibility to services, regardless of
income, insurance, or Medicaid eligibility, for families who have children with developmental
disabilities who will become ineligible for services due to age.

The bill defines the following terms:

e “Advance payment contract” means the contract under the savings program which allows
a purchaser or benefactor to make payments into an investment plan that will provide
funds that may be used to pay for eligible services for a qualified beneficiary.

e “Benefactor” means any person making a deposit, payment, contribution, gift, or other
expenditure into the investment plan for a qualified beneficiary, and may include a
noncustodial parent who is obligated to make payments into the plan for his or her child.

24,

21 Chapter 2009-56, s. 4, Laws of Fla.

22 Id
24,

# Developmental Disabilities Prepaid Services, Florida Gap Plan, Prepaid Services for Parents of Children with
Developmental Disabilities Study Group, Final Report, 9, available at http://www.floridagapplan.com/wp-
content/uploads/2010/02/Final-Report-12-28-09.pdf (last visited April 5, 2011).

2 d. at 3-9.
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e “Developmental disability” means a disorder or syndrome attributable to retardation,
cerebral palsy, autism, spina bifida, or Prader-Willi syndrome, that manifests before the
age of 18, and that can reasonably be expected to continue indefinitely;?® or means any
severe, chronic disability that:

o Is attributable to a mental or physical impairment or a combination of those
impairments;

o Occurs before the individual reaches 18 years of age;

o Is likely to continue indefinitely;

o Results in substantial functional limitations in three or more of the following areas
of major life activity: self-care, receptive and expressive language, learning,
mobility, self-direction, capacity for independent living, or economic self-
sufficiency;

o Reflects the individual’s need for a combination and sequence of special,
interdisciplinary, or generic services, individualized supports, or other forms of
assistance that are of lifelong or extended duration and are individually planned
and coordinated; and

o For a child younger than 10 years of age, is likely to meet the criteria above
without intervention.

o “Eligible services” may be health-related, housing-related, education-related,
employment-related, or other specific services.

e “Purchaser” means a resident of this state who is the parent or grandparent of a qualified
beneficiary and who enters into an advance payment contract.

e “Qualified beneficiary” means an individual with a developmental disability who is a
resident of the state and who is under 22 years of age at the time a purchaser enters into
an advance payment contract on his or her behalf.

e “Savings program” means the Developmental Disabilities Savings Program.

The bill provides that the savings program must inform the purchaser of the potential impact of
plan participation on eligibility for Medicaid or other state or federally funded programs. Also,
information and training concerning the program and its benefits for a qualified beneficiary to
advance his or her goals and become a contributing member of society must be provided.

Before the savings program may be implemented, the following must be obtained by the
Developmental Disabilities Savings Program Board:

e A written opinion of qualified counsel specializing in federal securities law that the
savings program and the offering of participation in the investment plan does not violate
federal securities law; and

e A private letter ruling from the federal Internal Revenue Service (IRS) indicating that
under the savings program taxes on any payments made, moneys deposited, investments
made, and resulting earnings may be deferred under the Internal Revenue Code.

If the IRS declines to issue a private letter ruling, the bill provides that the program may rely on
the legal opinion of a qualified attorney specializing in tax law.

% This is the definition of “developmental disability” found in s. 393.063(9), F.S.
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The bill provides that the savings program is not a promise or guarantee that a qualified
beneficiary or a designated beneficiary will become eligible for Medicaid, receive permanent
services, be enrolled in the Medicaid waiver program, or receive any other state or federal
assistance.

Developmental Disabilities Savings Program Board

The bill creates the Developmental Disabilities Savings Program Board (board), which has all of
the powers of a body corporate, and is to administer the savings program.

The board consists of seven members:

The director of the Agency for Persons with Disabilities.

The director of Vocational Rehabilitation.

The executive director of The Arc of Florida.

The president of The Family Care Council of Florida, or designee.

Three members, appointed by the Governor, who possess knowledge, skill, and
experience in the areas of accounting, actuary, risk management, or investment
management. These members are appointed for three-year terms.

A chair and vice chair shall be elected annually and the board shall designate a secretary-
treasurer who does not need to be a member of the board. The board shall meet on a quarterly
basis. Members of the board are to serve without compensation and must file a full and public
disclosure of his or her financial interests.

The bill provides that the board shall have the following powers and duties:

e Appointing an executive director to serve as the chief administrative and operational
officer of the program and to perform other duties assigned to him or her by the board.

¢ Delegating responsibility for administration of the savings program to persons the board

determines are qualified.

Adopting an official seal and rules.

Making and executing contracts and other necessary instruments.

Establishing agreements or other transactions with federal, state, and local agencies.

Forming strategic alliances with public and private entities to provide benefits to the

savings program.

Appearing in its own behalf before boards, commissions, or other government agencies.

e Procuring and contracting for goods and services, employing personnel, and engaging the
services of private consultants, actuaries, managers, legal counsel, and auditors in a
manner determined to be necessary and appropriate by the board.

e Adopting procedures to govern contract dispute proceedings between the board and its
vendors.

e Soliciting proposals and contracting for the marketing of the savings program.?’

%" The bill provides that all marketing materials must be approved by the board and that neither the state nor the board is
liable for misrepresentation of the savings program by a marketing agent.
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e Investing funds not required for immediate disbursement.

Holding, buying, and selling any instruments, obligations, securities, and property
determined appropriate by the board.

e Administering the savings program in a manner that is sufficiently actuarially sound to
defray the obligations of the savings program. The board shall evaluate the actuarial
soundness of the investment plan on an annual basis.

e Soliciting and accepting gifts, grants, loans, and other aids from any source or
participating in any other way in any government program to carry out the purposes of
the savings program.

e Requiring and collecting administrative fees and charges in connection with any
transaction and imposing reasonable penalties, including default, for delinquent payments
or for entering into an advance payment contract on a fraudulent basis.

e Suing and being sued.

e Endorsing insurance coverage written exclusively for the purpose of protecting the
investment plan, and the purchasers, benefactors, and beneficiaries thereof.

e Procuring insurance against any loss in connection with the property, assets, and
activities of the savings program or the board.

Providing for the receipt of contributions in lump sums or installment payments.

¢ Imposing reasonable time limits on use of the benefits provided by the savings program.
Delineating the terms and conditions under which payments may be withdrawn from the
investment plan and impose reasonable fees and charges for such withdrawal.

e Establishing other policies, procedures, and criteria to implement and administer the
savings program.

Additionally, the bill provides that the board shall solicit proposals and contract for investment
managers, investment consultants, trustee services firms, and records administrators. The board
may adopt rules necessary for the savings program to qualify for or retain its status as a qualified
tax-deferred program or other similar status of the program, purchasers, and qualified
beneficiaries under the Internal Revenue Code.

Effective Date
The bill shall take effect July 1, 2011.

V. Constitutional Issues:

A. Municipality/County Mandates Restrictions:

None.

B. Public Records/Open Meetings Issues:
None.

C. Trust Funds Restrictions:

None.
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D. Other Constitutional Issues:

This bill provides that neither the state nor the Developmental Disabilities Savings
Program Board (board) is liable for the misrepresentation of the savings program by a
marketing agent. This bill possibly implicates the right of access to the courts under
article I, section 21 of the Florida Constitution by eliminating or circumscribing an
individual’s right of action. Article |, section 21 of the Florida Constitution provides:
“The courts shall be open to every person for redress of any injury, and justice shall be
administered without sale, denial or delay.” The Florida Constitution protects “only rights
that existed at common law or by statute prior to the enactment of the Declaration of
Rights of the Florida Constitution.”?® Constitutional limitations were placed on the
Legislature’s right to abolish a cause of action in the Florida Supreme Court case Kluger
v. White, 281 So. 2d 1 (Fla. 1973). The Court held:

[Wlhere a right of access ... has been provided ... the Legislature is
without power to abolish such a right without providing a reasonable
alternative ... unless the Legislature can show an overpowering public
necessity for the abolishment of such right, and no alternative method of
meeting such public necessity can be shown.*

To the extent that this bill is seen as depriving a person of the right to go to court to
pursue a claim against the state or the board for a misrepresentation of the savings
program, the bill may face constitutional scrutiny.

V. Fiscal Impact Statement:

A. Tax/Fee Issues:
None.
B. Private Sector Impact:

Parents or grandparents of children with developmental disabilities may be able to use the
savings program to plan for their children or grandchildren’s future educational and
health related services.

C. Government Sector Impact:

According to the Agency for Persons with Disabilities, the bill should not have a direct
financial impact on the agency; however, the bill will require some administrative
support and costs in the establishment and staffing of the program.

8 10A FLA. JUR 2D Constitutional Law s. 360. When analyzing an access to courts issue, the Florida Supreme Court clarified
that 1968 is the relevant year in deciding whether a common law cause of action existed. Eller v. Shova, 630 So. 2d 537, 542
n. 4 (Fla. 1993).

? Kluger, 281 So. 2d at 4.

%0 Agency for Persons with Disabilities, 2011 Bill Analysis SB 1422 (Mar. 17, 2011) (on file with the Senate Committee on
Children, Families, and Elder Affairs).
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VI.

VII.

Members of the Developmental Disabilities Savings Program Board (board) serve
without compensation and without reimbursement for per diem and travel expenses.

The bill prescribes the powers and duties of the board, such as procuring and contracting
for goods and services, employing personnel, and engaging the services of private
consultants, actuaries, managers, legal counsel, and auditors. However, the bill does not
provide a funding source for the board to pay for these services.

Technical Deficiencies:

The definition of “developmental disabilities” (lines 47-65) differs from and is broader than the
definition found in ch. 393, F.S., the chapter of law relating to developmental disabilities. In
addition, the definition as it relates to children younger than 10 years of age may be overly vague
and problematic to administer.

On line 114, the bill provides that a written opinion of “qualified counsel specializing in federal
securities law” is needed to implement the Developmental Disabilities Savings Program (savings
program). Additionally, if the Internal Revenue Service declines to provide a private letter ruling,
then a legal opinion rendered by a “qualified attorney specializing in tax law” is also needed to
implement the savings program (line 124). It is unclear whether “qualified counsel” on line 114
is meant to mean a “qualified attorney,” similar to line 124.

On line 127, the bill references a “qualified beneficiary or a designated beneficiary.” The bill
provides a definition for qualified beneficiary, but not for a designated beneficiary. It is unclear
who will be considered a designated beneficiary.

On line 223, the bill provides that time limits on the use of benefits provided by the savings
program must be specified in the “contract.” It appears that the bill is referencing the “advance
payment contract,” which is defined by the bill. The Legislature may wish to use the term
“advance payment contract” rather than “contract” on line 223 in order to avoid confusion.

Related Issues:

This bill allows a purchaser to enter into an advance payment contract to make payments into an
investment plan that will provide funds to be used to pay for eligible services for a qualified
beneficiary. The bill defines “eligible services” broadly and includes health-related services,
housing-related services, education-related services, employment-related services, and other
specific services. It appears that based on the types of services eligible, the advance payment
contracts will provide both immediate as well as deferred benefits; however it is unclear what
reimbursement parameters will accompany them. Unlike the pre-paid college program, these
contracts will have a wider spectrum of services reimbursement and the recipient’s needs will
have been determined very early in life. In a pre-paid tuition or dormitory contract, the recipient
may choose to enroll or not in a postsecondary institution as that status is voluntary. Many of the
recipients and services affected by the advance payment contracts in this bill are entitlements and
the voluntariness of the governmental role in providing direct support services is materially
different.
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VIII. Additional Information:

A. Committee Substitute — Statement of Substantial Changes:
(Summarizing differences between the Committee Substitute and the prior version of the bill.)
None.

B. Amendments:
None.

This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate.
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Summary:

This bill makes substantial changes to part I of ch. 429, F.S., the Assisted Living Facilities Act.
The changes made relate to legislative intent, definitions, standard and specialty licensure,
licensure fees, monitoring activities, unlicensed activity, proof of financial ability to operate,
administrative penalties, standards of operation, classes of violations and attendant penalties,
referrals, solicitations, adverse incidents, administration of medication, assessment of residents,
property of residents, resident Bill of Rights, fire safety, inspections to assess quality-of-care
standards, corrective action plans, new construction and local zoning requirements, prohibited
acts, staff training, Agency for Health Care Administration (AHCA) consultation, residency
agreements, and training violations and penalties.

In addition, the bill repeals laws relating to the Department of Elderly Affairs’ (DOEA) authority
to adopt rules to clarify terms, establish requirements for financial records, accounting
procedures, personnel procedures, insurance coverage, and reporting procedures and relating to
the collection of information required by the Legislature and local subsidies of assisted living
facilities (ALFs).
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This bill substantially amends the following sections of the Florida Statutes: 400.141, 408.820,
409.912, 429.01, 429.02, 429.04, 429.07, 429.08, 429.11, 429.12, 429.14, 429.17, 429.178,
429.19, 429.195, 429.20, 429.23, 429.255, 429.256, 429.26, 429.27, 429.28, 429.41, 429.42,
429.445, 429.47, 429.49, 429.52, 429.53, 429.71, 429.81, and 817.505.

This bill creates section 430.081, Florida Statutes.
This bill repeals sections 429.275(4) and 429.54, Florida Statutes.

This bill creates an undesignated section of the Florida Statutes.
. Present Situation:
Assisted Living Facilities

An assisted living facility (ALF) is a residential establishment, or part of a residential
establishment, that provides housing, meals, and one or more personal services for a period
exceeding 24 hours to one or more adults who are not relatives of the owner or administrator.* A
personal service is direct physical assistance with, or supervision of, the activities of daily living
and the self-administration of medication.? Activities of daily living include: ambulation,
bathing, dressing, eating, grooming, toileting, and other similar tasks.

The ALFs are licensed by the AHCA pursuant to part | of ch. 429, F.S., relating to assisted living
facilities, and part Il of ch. 408, F.S., relating to the general licensing provisions for health care
facilities. The ALFs are also subject to regulation under Chapter 58A-5, Florida Administrative
Code (F.A.C.). These rules are adopted by the DOEA in consultation with the AHCA, the
Department of Children and Family Services (DCF), and the Department of Health (DOH).* An
ALF must also comply with the Uniform Fire Safety Standards for ALFs contained in Chapter
69A-40, F.A.C., and standards enforced by the DOH concerning food hygiene; physical plant
sanitation; biomedical waste; and well, pool, or septic systems.*

There are currently 2,932 licensed ALFs in Florida.” In addition to a standard license, an ALF
may have specialty licenses that authorize an ALF to provide limited nursing services (LNS),
limited mental health (LMH) services,® and extended congregate care (ECC) services.

! Section 429.02(5), F.S. An ALF does not include an adult family-care home or a nontransient public lodging establishment.
An adult family-care home is regulated under ss. 429.60 — 429.87, F.S., and is defined as a full-time, family-type living
arrangement in a private home where the person who owns or rents the home, lives in the home. An adult family-care home
provides room, board, and personal care, on a 24-hour basis, for no more than five disabled adults or frail elders, who are not
relatives. A nontransient establishment (a.k.a. boarding house) is regulated under part | of ch. 509, F.S., and is defined as any
public lodging establishment that is rented or leased to guests by an operator whose intention is that the dwelling unit
occupied will be the sole residence of the guest.

Z Section 429.02(16), F.S.

¥ Section 429.41(1), F.S.

* See ch. 64E-12, ch. 64E-11, and 64E-16, F.A.C.

® Senate professional staff of the Health Regulation Committee received this information via email on March 25, 2011. A
copy of the email is on file with the committee.

® An ALF that serves three or more mental health residents must obtain a limited mental health specialty license. A mental
health resident is an individual who receives social security disability income (SSDI) due to a mental disorder or
supplemental security income (SSI) due to a mental disorder, and receives OSS.
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An ALF is required to provide care and services appropriate to the needs of the residents
accepted for admission to the facility. Generally, the care and services include at a minimum:

e Supervising the resident in order to monitor the resident’s diet; being aware of the general
health, safety, and physical and emotional well-being of the resident; and recording
significant changes, illnesses, incidents, and other changes which resulted in the provision of
additional services;

e Contacting appropriate persons upon a significant change in the resident or if the resident is
discharged or moves out;

e Providing and coordinating social and leisure activities in keeping with each resident’s needs,
abilities, and interests;

e Arranging for health care by assisting in making appointments, reminding residents about
scheduled appointments, and providing or arranging for transportation as needed; and

¢ Providing to the resident a copy of, and adhering to, the Resident Bill of Rights.

An unlicensed person who has received the appropriate training may assist a resident in an ALF
with the self-administration of medication. Persons under contract to the ALF, employees, or
volunteers,” who are licensed under the nurse practice act® and uncompensated family members
or friends may:®

Administer medications to residents;

Take a resident’s vital signs;

Manage individual weekly pill organizers for residents who self-administer medication;
Give prepackaged enemas ordered by a physician; and

Observe residents, document observations on the appropriate resident’s record, and report
observations to the resident’s physician.

Additionally, in an emergency situation, persons licensed under the nurse practice act may carry

out their professional duties until emergency medical personnel assume responsibility for care. A
resident may independently arrange, contract, and pay for additional services provided by a third
party of the resident’s choice.

The owner or facility administrator determines whether an individual is appropriate for
admission to the facility based on an assessment of the strengths, needs, and preferences of the
individual; the health assessment; the preliminary service plan; the facility’s residency criteria;
services offered or arranged for by the facility to meet resident needs; and the ability of the
facility to meet the uniform firesafety standards.*

” An association spokesperson stated in an e-mail to Senate Health Regulation Committee professional staff that ALFs do not
currently use volunteers for these purposes due to liability issues.

® Part | of ch. 464, F.S.

® Section 429.255, F.S.

10 Section 429.255, F.S., s. 429.26, F.S., and Rule 58A-5.030, F.A.C.
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A resident who requires 24-hour nursing supervision** may not reside in an ALF, unless the
resident is enrolled as a hospice patient. Continued residency of a hospice patient is conditioned
upon a mutual agreement between the resident and the facility, additional care being rendered
through a licensed hospice, and the resident being under the care of a physician who agrees that
the physical needs of the resident are being met.

If a resident no longer meets the criteria for continued residency, or the facility is unable to meet
the resident’s needs, as determined by the facility administrator or health care provider, the
resident must be discharged in accordance with the Resident Bill of Rights.*

Limited Nursing Services Specialty License

A limited nursing services (LNS) specialty license enables an ALF to provide, directly or
through contract, a select number of nursing services in addition to the personal services that are
authorized under the standard license.

The nursing services authorized to be provided with this license are limited to acts specified in
administrative rules,*® may only be provided as authorized by a health care provider’s order, and
must be conducted and supervised in accordance with ch. 464, F.S., relating to nursing, and the
prevailing standard of practice in the nursing community. A nursing assessment, that describes
the type, amount, duration, scope, and outcomes or services that are rendered and the general
status of the resident’s health, is required to be conducted at least monthly on each resident who
receives a limited nursing service.

An LNS licensee is subject to monitoring inspections by the AHCA or its agents at least twice a
year. At least one registered nurse must be included in the inspection team to monitor residents
receiving LNS and to determine if the facility is complying with applicable regulatory
requirements.**

1 Twenty-four-hour nursing supervision means services that are ordered by a physician for a resident whose condition
requires the supervision of a physician and continued monitoring of vital signs and physical status. Such services must be:
medically complex enough to require constant supervision, assessment, planning, or intervention by a nurse; required to be
performed by or under the direct supervision of licensed nursing personnel or other professional personnel for safe and
effective performance; required on a daily basis; and consistent with the nature and severity of the resident’s condition or
disease state or stage. Definition found at s. 429.02(26), F.S.

'2 Section 429.28, F.S.

3 Rule 58A-5.031, F.A.C. The additional nursing services that might be performed pursuant to the LNS license include:
conducting passive range of motion exercises; applying ice caps or collars; applying heat, including dry heat, hot water
bottle, heating pad, aquathermia, moist heat, hot compresses, sitz bath and hot soaks; cutting the toenails of diabetic residents
or residents with a documented circulatory problem if the written approval of the resident’s health care provider has been
obtained; performing ear and eye irrigations; conducting a urine dipstick test; replacing an established self-maintained
indwelling urinary catheter, or performing an intermittent urinary catheterization; performing digital stool removal therapies;
applying and changing routine dressings that do not require packing or irrigation, but are for abrasions, skin tears and closed
surgical wounds; caring for stage 2 pressure sores, (care for stage 3 or 4 pressure sores are not permitted); caring for casts,
braces and splints, (care for head braces, such as a halo, is not permitted); assisting, applying, caring for, and monitoring the
application of anti-embolism stockings or hosiery; administering and regulating portable oxygen; applying, caring for, and
monitoring a transcutaneous electric nerve stimulator (TENS); performing catheter, colostomy, and ileostomy care and
maintenance; conducting nursing assessments; and, for hospice patients, providing any nursing service permitted within the
scope of the nurse’s license, including 24-hour nursing supervision.

1 Section 429.07(3)(c), F.S.
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The biennial fee for an LNS license is $304 per license with an additional fee of $10 per resident
based on the total licensed resident capacity of the facility.'® Ostensibly this fee covers the
additional monitoring inspections currently required of facilities with an LNS license.

Extended Congregate Care Specialty License

An extended congregate care (ECC) specialty license enables an ALF to provide, directly or
through contract, services performed by licensed nurses and supportive services'® to persons who
otherwise would be disqualified from continued residence in an ALF."’

The primary purpose of ECC services is to allow residents, as they become more impaired with
physical or mental limitations, to remain in a familiar setting. An ALF licensed to provide ECC
services may also admit an individual who exceeds the admission criteria for a facility with a
standard license, if the individual is determined appropriate for admission to the ECC facility.
Facilities licensed to provide ECC services may adopt their own criteria and requirements for
admission and continued residency in addition to the minimum criteria specified in law.

An ECC program may provide additional services, such as:

Total help with bathing, dressing, grooming, and toileting;

Nursing assessments conducted more frequently than monthly;

Measuring and recording basic vital functions and weight;

Dietary management, including providing special diets, monitoring nutrition, and observing
the resident’s food and fluid intake and output;

Administering medications and treatments pursuant to a health care provider’s order;
Supervising residents with dementia and cognitive impairments;

Health education, counseling, and implementing health-promoting programs;
Rehabilitative services; and

Escort services to health-related appointments.

An individual must undergo a medical examination before admission to an ALF with the
intention of receiving ECC services or upon transfer within the same facility to that portion of
the facility licensed to provide ECC services. The ALF must develop a service plan*® that sets
forth how the facility will meet the resident’s needs and must maintain a written progress report
on each resident who receives ECC services.

A supervisor, who may also be the administrator, must be designated to be responsible for the
day-to-day management of the ECC program and ECC resident service planning. A nurse,

15 Section 429.07(4)(c), F.S., as adjusted per s. 408.805(2), F.S.

16 Supportive services include social service needs, counseling, emotional support, networking, assistance with securing
social and leisure services, shopping service, escort service, companionship, family support, information and referral,
assistance in developing and implementing self-directed activities, and volunteer services. See Rule 58A-5.030(8), F.A.C.

17 Section 429.07(3)(b), F.S., and Rule 58A-5.030, F.A.C. See also AHCA, 2011 Bill Analysis & Economic Impact Statement
for SB 1458, on file with the committee.

18 Section 429.02(21), F.S.
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provided as staff or by contract, must be available to provide nursing services as needed by ECC
residents, participate in the development of resident service plans, and perform the monthly
nursing assessment for each resident receiving ECC services. The ECC licensed ALF must
provide awake staff to meet resident scheduled and unscheduled night needs.*

Persons under contract to the ECC, employees, or volunteers, who are licensed under the nurse
practice act,”® including certified nursing assistants, may perform all duties within the scope of
their license or certification, as approved by the facility administrator.”* These nursing services
must be authorized by a health care provider’s order and pursuant to a plan of care; medically
necessary and appropriate treatment for the condition; in accordance with the prevailing standard
of practice in the nursing community and the resident’s service plan; a service that can be safely,
effectively, and efficiently provided in the facility; and recorded in nursing progress notes.*

An ECC licensee is subject to quarterly monitoring inspections by the AHCA or its agents. At
least one registered nurse must be included in the inspection team. The AHCA may waive one of
the required yearly monitoring visits for an ECC facility that has been licensed for at least

24 months, if the registered nurse who participated in the monitoring inspections determines that
the ECC services are being provided appropriately, and there are no serious violations or
substantiated complaints about the quality of service or care.

Limited Mental Health Specialty License

An ALF that serves three or more mental health residents must obtain a limited mental health
(LMH) specialty license.?®

A mental health resident is an individual who receives social security disability income (SSDI)
due to a mental disorder or supplemental security income (SSI) due to a mental disorder, and
receives optional state supplementation (OSS).2* The DCF is responsible for ensuring that a
mental health resident is assessed and determined able to live in the community in an ALF with
an LMH license.?

An ALF licensed to provide LMH services must assist the mental health resident in carrying out
the activities in the resident’s community living support plan. The mental health resident’s
community living support plan, which is updated annually, includes:*®

e The specific needs of the resident which must be met for the resident to live in the ALF and
community;

' Rule 58A-5.030, F.A.C.

O part | of ch. 464, F.S.

2! Section 429.255(2), F.S.

*2 Rule 58A-5.030(8)(c), F.A.C.

2% Section 429.075, F.S.

 Section 429.02(15), F.S.

%> Section 394.4574, F.S., requires a mental health resident to be assessed by a psychiatrist, clinical psychologist, clinical
social worker, psychiatric nurse, or an individual who is supervised by one of these professionals to determine whether it is
appropriate for the person to reside in an ALF.

% Rule 58A-5.029, F.A.C.
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¢ The clinical mental health services to be provided by the mental health care provider to help
meet the resident’s needs;

e Any other services and activities to be provided by or arranged for by the mental health care
provider or mental health case manager to meet the resident’s needs;

e Obligations of the ALF to facilitate and assist the resident in attending appointments and
arranging transportation to appointments for the services and activities identified in the plan;

e A description of other services to be provided or arranged by the ALF; and

e A list of factors pertinent to the care, safety, and welfare of the mental health resident and a
description of the signs and symptoms particular to the resident that indicates the immediate
need for professional mental health services.

The LMH licensee must execute a cooperative agreement between the ALF and the mental
health care services provider. The cooperative agreement specifies, among other things,
directions for the ALF accessing emergency and after-hours care for the mental health resident.
The administrator, manager, and staff in direct contact with mental health residents in an LMH
licensed facility must complete LMH training provided or approved by the DCF.*

Licensure Fees

The biennial licensure fees for the ALF standard license and specialty licenses are found in

s. 429.07(4), F.S. This section refers to the general health care licensure provisions in part Il of
ch. 408, F.S. Section 408.805, F.S., provides for licensure fees to be adjusted annually by not
more than the change in the Consumer Price Index (CPI) based on the 12 months immediately
preceding the increase. The following chart reflects the licensure fees contained in s. 429.07(4),
F.S., and the adjusted licensure fees based on the CPI that are currently in effect.?®

Fee Description Per s. 429.07(4), F.S. CPI adjusted (current fee)
Standard ALF Application Fee $300 $366
Standard ALF Per-Bed Fee (non-OSS) $ 50 $ 61
Total Licensure fee for Standard ALF $10,000 $13,443
ECC Application Fee $400 $515
ECC Per-Bed Fee (licensed capacity) $ 10 $ 10
LNS Application Fee $250 $304
LNS Per-Bed Fee (licensed capacity) $ 10 $ 10

Senate Interim Project Report 2010-118

During the 2009-2010 interim, professional staff of the Senate Committee on Health Regulation

reviewed the licensure structure for ALFs. The recommendations in the resulting report are to
repeal the LNS specialty license and authorize a standard-licensed ALF to provide the nursing
services currently authorized under the LNS license; require an additional inspection fee,
adjusted for inflation, for a facility that indicates that it intends to provide LNS; require each

%" Rule 58A-5.0191(8), F.A.C.

%8 Found on the AHCA website at:
http://ahca.myflorida.com/MCHQ/LONG_TERM_CARE/Assisted_living/alf/ALF_fee_increase.pdf, (Last visited on March
25, 2011).
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ALF to periodically report electronically information, as determined by rule, related to resident
population, characteristics, and attributes; authorize the AHCA to determine the number of
additional monitoring inspections required for an ALF that provides LNS based on the type of
nursing services provided and the number of residents who received LNS as reported by the
ALF; and repeal the requirement for the AHCA to inspect all the ECC licensees quarterly,
instead targeting monitoring inspections for those facilities with residents receiving ECC
Services.

Effect of Proposed Changes:

This bill makes substantial changes to part I of ch. 429, F.S., the Assisted Living Facilities Act.
Under this bill, the responsibilities currently assigned to the facility or owner of an assisted living
facility (ALF) are reassigned to the administrator. Also, several reporting requirements are
repealed and the limited nursing services (LNS) license is repealed, thereby authorizing limited
nursing services to be performed in an ALF with a standard license under certain conditions.

Section 1 amends s. 400.141, F.S., to remove the requirement that a registered pharmacist
licensed in Florida, who is under contract with a facility licensed under ch. 429, F.S., (ALFs,
adult family-care homes, and adult day care centers) repackage a resident’s bulk prescription
medication into a unit dose system compatible with the system used by the assisted living
facility, adult family-care home, or adult day care center, if requested. However, section 19 of
the bill allows a facility to require standard medication dispensing systems for residents’
prescriptions.

Section 2 amends s. 408.820, F.S., to exempt ALFs from classifications of violations, which is
provided for in section 14 of the bill.

Section 3 amends s. 409.912, F.S., to expand the demonstration project in Miami-Dade County
to include a licensed psychiatric facility to improve access to health care for a predominantly
minority, medically underserved, and medically complex population and to evaluate alternatives
to nursing home care and general acute care for this population. The project is to be located in a
health care condominium and collocated with licensed facilities providing a continuum of care.
The project is not subject to a certificate of need review process.

Section 4 amends s. 429.01, F.S., to provide that the Legislature recognizes that ALFs are an
important part of the continuum of long-term care in Florida as community-based social models
with a health component and not as medical or nursing facilities and therefore, ALFs should not
be subject to the same regulations as medical or nursing facilities but instead be regulated in a
less restrictive manner that is appropriate for a residential, nonmedical setting.

Section 5 amends s. 429.02, F.S., to amend the definitions for the following terms:
“administrator,” “aging in place,” “assisted living facility,” and “supervision.” This section also
creates new definitions for the following terms: “arbitration,” “licensed facility,” and “person.”

29 ¢¢

Section 6 amends s. 429.04, F.S., to clarify that a facility certified under ch. 651, F.S., or a
retirement community, may provide ALF services, but not home health agency services (those
services authorized under part I11 of ch. 400, F.S.), in order to be exempt from licensure.
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Section 7 amends s. 429.07, F.S., to remove the LNS license from the list of licenses that may be
issued by the Agency for Health Care Administration (AHCA) to an ALF. This section also
removes the authority for ALFs to employ or contract with a licensed nurse to administer
medications and perform other tasks and removes certain requirements an existing ALF must
meet to qualify for an extended congregate care (ECC) services license. The bill removes certain
reasons that a facility could be sanctioned for when trying to qualify to provide ECC services.

In addition, this section removes the requirement that a registered nurse monitor residents
receiving ECC services and the potential waiver of one of the required monitoring visits if the
residence meets certain requirements. This section removes the penalty associated with failing to
provide extended congregate care services.

This section also removes the procedures and qualifications for AHCA to issue a LNS license
and the recording and reporting requirement by residences that have obtained a LNS license. The
admission requirements of a person receiving LNS are also deleted. The fee requirement for
residences providing limited nursing services is deleted.

This section provides that the per bed fee for an ALF is $71 (up from $50) per resident and the
total fee for standard licensure may not exceed $13,443 (up from $10,000). However, based on
adjustments due to the consumer price index,?° the per resident fee is only being increased $10.

This section requires the AHCA’s standard license survey to include private informal
conversations with a sample of residents and consultation with the ombudsman council in the
planning and service area in which the facility is located, to discuss the residents’ experiences
within the facility, in order to determine whether the facility is adequately protecting residents’
rights under the Resident Bill of Rights. This language is moved from s. 429.28(3)(b), F.S.

This section also provides that an ALF that has been cited for certain violations within the
previous 24 month period is subject to periodic unannounced monitoring, which may occur
though a desk review or an onsite assessment. If the violation relates to providing or failing to
provide nursing care, a registered nurse is required to participate in the monitoring visits within a
12-month period following the violation.

Section 8 amends s. 429.08, F.S., to require not only a health care practitioner, but also an
emergency medical technician or paramedic, who is aware of the operation of an unlicensed ALF
to report that facility to AHCA.

Section 9 amends s. 429.11, F.S., to require AHCA to develop an abbreviated form for the
submission of proof of financial ability to operate that is specific to applicants for an ALF
license. The form must request information that demonstrates the applicant has adequate
resources to sustain operation and sufficient assets, credit, and projected revenues to cover
liabilities and expenses of the facility based on the number of beds and services the applicant will
provide.

 See chart under the Licensure Fees heading in the Present Situation of this bill analysis.
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Section 10 amends s. 429.12, F.S., to remove the requirement that when there is a change of
ownership a plan of correction must be submitted by the transferee and approved by AHCA at
least seven days before the change of ownership and a failure to correct a condition, which
resulted in a moratorium or denial of licensure, is grounds for denial of the transferee’s license.

Section 11 amends s. 429.14, F.S., to remove administrative penalties for the failure to follow
the criteria and procedures required by law relating to the transportation, voluntary admission,
and involuntary examination of a facility resident.

This section removes the requirement that AHCA must deny or revoke the license of a residence
if it has two or more class | violations that are similar or identical to violations identified by the
AHCA during a survey, inspection, monitoring visit, or complaint investigation occurring within
the previous two years.

This section also removes the requirement that AHCA provide to the Division of Hotels and
Restaurants of the Department of Business and Professional Regulation, on a monthly basis, a
list of those residences that have had their licenses denied, suspended, or revoked or that are
involved in an appellate proceeding related to the denial, suspension, or revocation of a license.

Section 12 amends s. 429.17, F.S., to delete the requirement that an LNS license must expire at
the same time as the residence’s license to conform to the repeal of the LNS license. This section
also deletes the requirement that a conditional license be accompanied by an AHCA-approved
plan of correction.

Section 13 amends s. 429.178, F.S., deleting the requirement that a facility must have an awake
staff member on duty at all hours of the day and night or have mechanisms in place to monitor
and ensure the safety of the residents if the residence has fewer than 17 residents. However, this
section requires instead that a residence of any size have an awake staff member on duty at all
hours of the day and night for each secured unit of the residence that houses any residents with
Alzheimer’s disease or other related disorders.

This section also provides that for the safety and protection of residents with Alzheimer’s
disease, related disorders, or dementia, a secured locked unit may be designated. The unit may
consist of the entire building or a distinct part of the building. Exit doors must be equipped with
an operating alarm system that releases upon activation of the fire alarm. These units are exempt
from specific life safety requirements to which ALFs are normally subject. A staff member must
be awake and present in the secured unit at all times.

This section requires the Department of Elderly Affairs (DOEA) to maintain and post on its
website a current list of providers who are approved to provide initial and continuing education
for staff and direct care members of ALFs that provide special care for persons with Alzheimer’s
disease or other related disorders.

This section removes the provisions that a facility having more than 90 percent of residents who
receive monthly optional supplementation payments is not required to pay for the required
training and education programs and a facility that has one or more such residents is required to
pay a reduced fee that is proportional to the percentage of such residents in the facility. This
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section also removes the requirement that a facility that does not have any residents who receive
monthly optional supplementation payments must pay a reasonable fee, as established by DOEA
for such training and education programs.

Section 14 amends s. 429.19, F.S., to remove the requirement that AHCA impose an
administrative fine for any violation committed by a facility employee. This section also defines
a “class I,” “class II,” “class III,” and “class IV violation, which mirrors the current definitions
for these terms in s. 408.813, F.S. The section deletes AHCA’s authority to assess a survey fee to
cover the cost of monitoring visits to verify a correction of a violation.

This section also deletes the requirement that AHCA develop and disseminate an annual list of
all facilities sanctioned or fined for violations of state standards, the number and class of
violations involved, the penalties imposed, and the current status of cases to specified entities at
no charge. Also deleted is the requirement that the Department of Children and Family Services
(DCF) disseminate the list to service providers under contract to DOEA who are responsible for
referring persons to a facility for residency.

Section 15 amends s. 429.195, F.S., to exempt from the prohibition against referrals for
compensation, any individual with whom the facility employs or contracts with to market the
facility; a referral service that provides information, consultation, or referrals to consumers to
assist them in finding appropriate care or housing options if such consumers are not Medicaid
recipients; or residents of an ALF who refer friends, family members, or other individuals with
whom they have a personal relationship. This allows the licensee of the ALF to provide a
monetary reward to the resident for making a referral to the residence.

Section 16 amends s. 429.20, F.S., to remove the specific administrative penalties providing for
the denial, suspension, or revocation of a license for the unlawful solicitation or receipt of
contributions by an ALF. The general administrative penalties in s. 429.19, F.S., will apply to
these activities.

Section 17 amends s. 429.23, F.S., to clarify that a proceeding under part | of ch. 394, F.S., does
not constitute an adverse health incident that must be reported.

This section deletes the one-day reporting requirement of an adverse incident and the follow-up,
if the event is not determined to be an adverse incident. Instead, this section requires reporting
within 15 business days after the occurrence of an adverse incident. The section also deletes the
reporting requirement by the ALFs to AHCA when a liability claim has been filed against the
residence.

Section 18 amends s. 429.255, F.S., to remove the ability of volunteers, who are licensed nurses,
to administer medications to residents, take residents’ vital signs, manage individual weekly pill
organizers for residents, give prepackaged enemas, observe residents, document observations, or
report observations to the resident’s physician. This section provides that persons under contract
to the residence or residence staff who are licensed nurses may provide limited nursing services.

This section requires staff in residences to report observations of a resident to the administrator
or the administrator’s designee instead of to the resident’s physician.
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This section removes the authority of licensed nurses to carry out their professional duties when
an emergency situation arises until emergency medical personnel assume responsibility for care.

Section 19 amends s. 429.256, F.S., to authorize a facility to require standard medication
dispensing systems for residents’ prescriptions to minimize the potential risk for improper
dosage administration of prescription drugs. This section also includes in the list of self-
administered medications, continuous positive airway pressure machines.

This bill adds to the list of activities that may be considered assistance with self-administration
of medication to include assisting a resident in holding a nebulizer, using a glucometer to
perform blood glucose checks, assisting with the putting on and taking off anti-embolism
stockings (ted hose), and assisting with applying and removing an oxygen cannula.

Section 20 amends s. 429.26, F.S., to remove the requirement that a facility notify a licensed
physician within 30 days when a resident exhibits signs of dementia or cognitive impairment or
has a change of condition in order to rule out the presence of an underlying physiological
condition that may be contributing to the dementia or impairment. Also deleted is the
requirement that if an underlying condition is determined to exist, the facility must arrange,
along with the appropriate health care provider, the necessary care and services to treat the
condition.

Section 21 amends s. 429.27, F.S., to authorize the facility’s licensee, owner, administrator, or
staff, or other representative to execute a surety bond. The bond must be conditioned upon the
faithful compliance of such persons and must run to AHCA for the benefit of a resident who
suffers a financial loss as a result of the misuse or misappropriation of funds by such persons.

This section provides that a facility administrator may only provide for the safekeeping in the
facility of personal effects, including funds not in excess of $500. The amount that may be held
is increased from $200.

This section removes the authority of a governmental agency or private charitable agency
contributing funds or other property to the account of a resident to obtain a financial statement of
the account.

The bill removes the provision prohibiting a facility from levying an additional charge to an
individual for supplies or services that the facility has agreed by contract to provide as part of the
standard monthly rate.

Section 22 repeals s. 429.275(4), F.S., relating to the rulemaking authority for DOEA to clarify
terms, establish requirements for financial records, accounting procedures, personnel procedures,
insurance coverage, and reporting procedures, and specify documentation as necessary.

Section 23 amends s. 429.28, F.S., relating to the Resident Bill of Rights, to reduce the number
of days from 45 days to 30 days that notice of relocation or termination of residence from the
ALF must be provided to a resident or legal guardian. This section also deletes the requirement
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that the facility must show good cause in a court in order for the facility to terminate the
residency of an individual without notice.

This section deletes the requirement that AHCA must conduct a survey to determine general
compliance with facility standards and compliance with residents’ rights, or when no survey is
conducted, a monitoring visit. This section also removes the authority of AHCA to conduct
periodic follow-up inspections or complaint investigations. However, section 7 of the bill
provides for the surveying of a sample of residents and unannounced monitoring visits under
certain circumstances.

This section removes the prohibition that a staff member or employee of a facility may not serve
notice upon a resident to leave the facility or take other retaliatory action against a person who
notifies a state attorney or the Attorney General of a possible violation of the Assisted Living
Facilities Act.

Section 24 amends s. 429.41, F.S., to provide that in order to ensure that inspections are not
duplicative, the rules adopted regarding inspections must clearly delineate the responsibilities of
AHCA regarding AHCAs licensure and survey inspections, the county health departments
regarding food safety and sanitary inspections, and the local fire marshal regarding fire safety
inspections. This section also deletes the requirement that AHCA collect fees for food service
inspections conducted by the county health departments and transfer such fees to the Department
of Health (DOH). The bill removes the authority for DOEA and DOH to cooperate in the
establishment and enforcement of fire safety standards.

This section removes the requirement that rules adopted to provide for the care of residents must
include internal risk management and quality assurance.

This section removes the rulemaking requirement to establish specific policies and procedures on
resident elopement, including the requirement that a facility conduct a minimum of two
elopement drills each year.

This section requires AHCA, beginning January 1, 2012, to use an abbreviated biennial standard
licensure inspection in a facility that has a good record of past performance. The AHCA is
required to develop, maintain, and update, in consultation with DOEA, the key quality-of-care
standards with input from the State Long-Term Care Ombudsman Council and representatives of
associations and organizations representing ALFs.

Section 25 amends s. 429.42, F.S., to delete the requirement that an ALF develop and implement
a corrective action plan for deficiencies related to assistance with the self-administration of
medication or the administration of medication within 48 hours after notification of such
deficiency, or sooner if the deficiency is determined by AHCA to be life-threatening. This
section also deletes the requirement that AHCA must employ at least two licensed pharmacists
among its personnel who biennially inspect ALFs, to participate in biennial inspections or
consult with AHCA regarding deficiencies relating to medicinal drugs or over-the-counter
preparations.
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Section 26 amends s. 429.445, F.S., deleting the requirement that a licensed ALF must submit to
the AHCA proof that construction to expand the facility is in compliance with applicable local
zoning requirements prior to commencing the construction.

Section 27 amends s. 429.47, F.S., to delete the requirement that a freestanding facility may not
advertise or imply that any part of it is a nursing home The bill also deletes the definition of
“freestanding facility and the penalty for violating the advertisement requirement. This section
also authorizes the use of the abbreviation “ALF” before the license number in an advertisement
in lieu of the full term “assisted living facility.”

Section 28 amends s. 429.49, F.S., to make a technical change.

Section 29 amends s. 429.52, F.S., to remove the rulemaking authority for DOEA to exempt
certain licensed professionals from certain training and education requirements.

This section requires staff, who are involved with the management of medications and assisting
with the self-administration of medications, to complete two hours of continuing education
training annually.

This section requires DOEA to consult with associations and organizations representing ALFs
when developing a training curriculum for residence staff.

This section also requires a training provider certified by DOEA to continue to meet continuing
education requirements and other standards as set forth in rules adopted by DOEA.
Noncompliance with the standards set forth in the rules may result in sanctions that may be
progressive in nature and may consist of corrective action measures; suspension or termination
from participation as an approved training provider or trainee, including sitting for any required
examination; and administrative fines not to exceed $1,000 per incident. One or more sanctions
may be levied per incident.

Section 30 amends s. 429.53, F.S., to redefine the term “consultation” to no longer include the
provision of a checklist of general local and state approvals required prior to constructing or
developing a facility and a listing of the types of agencies responsible for such approvals, an
explanation of benefits and financial assistance available to a recipient of supplemental security
income residing in a facility, and a preconstruction review of a facility to ensure compliance with
AHCAs rules and the Assisted Living Facilities Act, because these areas are beyond AHCA’s
jurisdiction and expertise.

Section 31 repeals s. 429.54, F.S., which enables DOEA to collect the information requested by
the Legislature regarding the actual cost of providing room, board, and personal care in facilities,
by conducting field visits and audits of facilities as necessary. Section 429.54, F.S., also requires
owners of randomly sampled facilities to submit such reports, audits, and accountings of cost as
the department may require by rule and any facility selected to participate in the study must
cooperate with the department by providing cost of operation information to interviewers.
Section 429.54, F.S., also authorizes local governments or organizations to contribute to the cost
of care of local facility residents by further subsidizing the rate of state-authorized payment to
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such facilities, but implementation of local subsidy requires departmental approval and must not
result in reductions in the state supplement.

Section 32 amends s. 429.71, F.S., to delete the authority of AHCA to request a plan of
corrective action from a licensee of an adult family-care home that demonstrates a good faith
effort to remedy each violation by a specific date as an alternative to, or in conjunction with, an
administrative action against the licensee, since this authority is included in the general licensing
provisions in part Il of ch. 408, F.S.

Section 33 amends s. 429.81, F.S., to require each residency agreement to specify that the
resident must give the provider a 30 days’ written notice of intent to terminate his or her
residency from the adult family-care home.

Section 34 creates s. 430.081, F.S., to authorize DOEA to sanction training providers and
trainees for infractions involving any required training that DOEA has the authority to regulate in
order to ensure that such training providers and trainees satisfy specific qualification
requirements and adhere to training curricula that is approved by DOEA.

This section specifies that training infractions include, but are not limited to, falsification of
training records, falsification of training certificates, falsification of a trainer’s qualifications,
failure to adhere to the required number of training hours, failure to use the required curriculum,
failure to maintain the continuing education for the trainer’s recertification, failure to obtain
reapproval of a curriculum when required, providing false or inaccurate information,
misrepresentation of the required materials, and use of a false identification as a training provider
or trainee.

Sanctions may be progressive in nature and may consist of corrective action measures;
suspension or termination from participation as an approved training provider or trainee,
including sitting for any required examination; and administrative fines not to exceed $1,000 per
incident. One or more sanctions may be levied per incident.

Section 35 amends s. 817.505, F.S., to conform to other changes made by the bill that allow
ALFs to receive and pay for certain referrals.

Section 36 creates an undesignated section of the Florida Statutes to provide that licensure fees
adjusted by consumer price index increases prior to this act are not intended to be reset by this
act and may continue to accrue as authorized in law.

Section 37 provides an effective date of July 1, 2011.
Constitutional Issues:
A. Municipality/County Mandates Restrictions:

None.
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B. Public Records/Open Meetings Issues:
None.

C. Trust Funds Restrictions:
None.

V. Fiscal Impact Statement:
A. Tax/Fee Issues:

The bill continues the fees for standard licensure and for extended congregate care
licensure at the amount currently assessed by AHCA. However, the per bed fee for
standard licensure is increased $10 to offset the elimination of the LNS license.

B. Private Sector Impact:

Residents would be eligible under the provisions of the bill to refer friends and family
members to the assisted living facility (ALF) for a monetary award. Additionally,
individuals hired by an ALF to market the ALF or referral service businesses are
authorized under the bill to make referrals for compensation.

C. Government Sector Impact:

According to AHCA, fees for ALFs will be reduced due to the elimination of the limited
nursing services (LNS) license fees. Based on the number of LNS specialty licenses in
January 2011 (1,038), the LNS specialty license generates approximately $586,762
biennially based upon $309 per license (1,038 x $309 = $320,742) and $10 per bed ($10
X 26,602 beds = $266,020).% The bill provides an increase in the per bed fee in order to
offset the losses from the LNS license fees.

VI. Technical Deficiencies:

On line 2078 of the bill, the catch line should replace the term “deficiencies” with the term
“violations” to conform to other changes in the bill.

VII. Related Issues:

None.

%0 Agency for Health Care Admin., 2011 Bill Analysis & Economic Impact Statement for SB 1458 (on file with the Senate
Committee on Children, Families, and Elder Affairs).
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VIII. Additional Information:

A. Committee Substitute — Statement of Substantial Changes:
(Summarizing differences between the Committee Substitute and the prior version of the bill.)

CS by Health Regulation on April 4, 2011:
The committee substitute:

Keeps the general licensing requirements for ALFs in part 11 of ch. 408, F.S.

e Reinstates the current definition of the term “controlling interest” at 5 percent or
greater ownership interest.

e Expands the demonstration project in Miami-Dade County to include a psychiatric
facility to improve access to health care for a predominantly minority, medically
underserved, and medically complex population.

e Reinstates the current standard license and ECC license fees, increases the standard
license per resident fee $10 to offset the elimination of the LNS license, and caps the
total standard licensure fee at $13,443.

e Requires AHCA to develop an abbreviated form based on the number of beds and
services the applicant will provide for applicants for licensure as an ALF to prove
their financial ability to operate.

e Allows an ALF to employ or contract with an individual to market the ALF or
contract with a referral service, but the referral service cannot be used for Medicaid
recipients.

¢ Revises the types of medication that an unlicensed person may assist a resident with
under the assistance with the self-administration of medication provision.

¢ Removes the requirement that a freestanding facility may not advertise or imply that
any part of it is a nursing home, while keeping in place some advertising protections.

e Requires ALF staff to complete certain training and continuing education
requirements and provides sanctions for violating such requirements.

e Allows ALFs to advertise using the abbreviation “ALF” with the license number of
the ALF in lieu of using the full term “assisted living facility.”

o Clarifies that the purpose of surveying a sample of residents during AHCA’s standard
licensure survey is to determine whether the ALF is adequately protecting resident’s
rights.

e Removes several tort reform measures.

B. Amendments:

None.

This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate.
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Summary:

The bill removes the provision that prevents DCF’s employment of a federal, state, county, or
municipal officer and that prohibits DCF employees from seeking public office or serving as a
local official.

This bill substantially amends. 402.35 of the Florida Statutes:
Il. Present Situation:
Background

In 1969, the Legislature established the nine-member State Board of Social Services (Board),*
one of a number of predecessors to the Department of Health and Human Services (HRS) and
now the Department of Children and Families (DCF). The law contained a sentence that
prohibited a federal, state, county or municipal officer from serving as a member of the Board.
The exact reason those public officers were not allowed to serve is unknown.? However, through
the agency’s many legislative reorganizations, the prohibition has remained in statute.

! Chapter 69-268, L.O.F.
2 Department of Children and Families, Staff Analysis and Economic Impact. SB 1362, January 26, 2011.
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VI.

VII.

Effect of Proposed Changes:

The bill removes the provision that prevents DCF’s employment of a federal, state, county, or
municipal officer and that prohibits DCF employees from seeking public office or serving as a
local official.

Constitutional Issues:

A.

Municipality/County Mandates Restrictions:

None.

Public Records/Open Meetings Issues:

None.
Trust Funds Restrictions:

None.

Other Constitutional Issues:

None.

Fiscal Impact Statement:

A.

Tax/Fee Issues:
None.
Private Sector Impact:

None.

Government Sector Impact:

None.

Technical Deficiencies:

None.

Related Issues:

None.



BILL: SB 1362 Page 3

VIII. Additional Information:
A. Committee Substitute — Statement of Substantial Changes:
(Summarizing differences between the Committee Substitute and the prior version of the bill.)
None.
B. Amendments:
None.

This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate.




CBC Information Summary

AGENCY CEO Salary % Public Amount of DCF Insurance Costs Carry Forward
(Benefits) Funding Contract (% of Contract Amount) FY 2009/2010
(% of Contract)
Lakeview Center, Inc. $37,820,378 $3,062,601 (8.10%)
Big Bend Community Based $138,176 99.53% $32,266,329 $41,219 (.127%) $1,363,785 (4.38%)
Care, Inc.
Partnership for Strong $108,392 99.88% $27,548,628 $68,905 (.250%) 1,556,928 (5.65%)
Families, Inc. ($14,344)
$87,784 ($7,708)
Family Support Services of $149,787 99.93% $44,991,265 $247,208 (.550%) $2,305,297 (5.12%)
North Florida, Inc.
Community Partnership for $117,860 99.80% $27,620,036 $83,383 (.302%) $1,998,125 (7.23%)
Children, Inc. ($11,987)
St. Johns County Board of $4,881,130 $594,533 (12.18%)
County Commissioners
Clay and Baker Kids, Inc. None reported 99.96% $6,123,654 $90,432 (1.48%) $489,923 (8.00%)
on 990
Sarasota Family YMCA, Inc. $96,787 ($6,239) 99.64% $23,944,094 $330,070 (1.38%) $1,065,014 (4.45%)
Eckerd Youth Alternatives $51,847,537 $114,924 (.222%) $433,028 (0.84%)
Hillsborough Kids, Inc. $169,752 99.87% $66,539,081 $202,107 (.331%) $2,454,010 (3.69%)
($13,914)
Children’s Network of $24,612,016 $238,261 (.968%) $1,823,453 (7.40%)
Southwest Florida
Community Based Care of $157,668 99.94% $12,396,084 $53,049 (.428%) $38,620 (0.31%)
Seminole, Inc. ($30,582)




Community Based Care of $184,425 99.59% $21,982,538 $34,028 (.155%) $388,600 (1.77%)
Brevard, Inc. ($21,255)
Family Services of Metro $48,437,890 $80,783 (0.17%)
Orlando
Kids Central, Inc. $161,183 99.98% $46,878,851 $132,620 (.283%) $2,819,446 (6.01%)
($23,782)
Heartland for Children $81,566 ($3,500) $42,665,911 $145,324 (.304%) $2,042,767 (4.79%)
(CFO receives
higher salary
and benefits)
United for Families, Inc. $150,157 99.86% $24,701,003 $14,352 (.058%) $1,233,820 (4.99%)
($5,987)
Child and Family Connections, $91,062 99.94% $37,199,131 $89,385 (.240%) $538,868 (1.45%)
Inc. (CFO receives
higher salary
and benefits)
ChildNet, Inc. $175,000 100% $66,982,597 $453,434 (.667%) $4,651,511 (6.84%)
($20,500)
Our Kids of Miami Dade $203,086 99.96% $99,956,738 $123,802 (.124%) $3,760,785 (3.76%)

CEO compensation amounts from most recent IRS Form 990.

e CBC contract amounts from Senate Appropriations staff.

Insurance costs include general liability, professional liability, auto, and umbrella. Information provided by the Senate

Committee on Banking and Insurance.
e Carry forward amounts from Senate Appropriations staff.
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STATE OF FLORIDA
DEPARTMENT OF STATE

Division of Elections

I, Kurt S. Browning, Secretary of State,
- do hereby certify that

Davzd E. Wzlkzns

is duly appomted
Secretary,

_Departmént of Chlldren and Famlly Services

fora ter'm beginnin-g on the
Twenty-Fourth day of-January, A.D., 2011,
to serve at the pleasure of the Governor
* and is subject to be confirmed by the Senate.

durmg the next regular session of the Leglslature

Given under my hand and the Great Seal of the
State of Florida, at Tallahassee, the Capital,
this the Seventh day of February, A.D., 2011.

Secretary of State
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January 24, 2011

Mr. Kurt S. Browning, Secretary
Department of State

R. A. Gray Building, Room 316
500 South Bronough Street
Tallahassee, Florida 32399-0250

Dear Secretary Browning:

Please be advised | have made the following appointment under the provisions of
Section 20.19(a), Florida Statutes :

Mr. David E. Wilkins
3927 West Millers Bridge Road
Tallahassee, Fiorida 32312

as Secretary of the Department of Children and Family Services, succeeding George
H. Sheldon, subject to confirmation by the Senate. This appointment is effective
January 24, 2011, for a term ending at the pleasure of the Governor.

Sincerely,

S

Rick Scott
Governor

RS/jiw

THE CAPITOL
TALLAHASSEE, FLORIDA 32399 » (850) 488-2272 « Fax {850) 922-4292




QUESTIONNAIRE FOR GUBERNATORIAL APPOINTMENTS

The information from this questionnaire will be used by the Governor’s office and, where applicable, The Florida Senate in
considering action on your confirmation. The questionnaire MUST BE COMPLETED IN FULL. Answer “none™ or “not

applicable” where appropriate. Please type or print in black ink.

/’/ycj!!

Date Completed

[. Name: M/\ \NIL@M\J} 0/}\/\0 Eﬂ’(“/’\/i)
MR/MRS./MS. LAST FIRST MIDDUE/MAIDEN
2. Business Address: W‘ N //}
STREET OFFICE # CiTY
POST OFFICE BOX STATE ZiP CODE AREA CODE/PHONE NUMBER
3. Residence Address: 3 9y 7 W €5+ Mmr 71 73 B~ A “/Y l\ VeS¢ é oAt
STREET CITY COUNTY
F 331> §50- §15- 5o
POST OFFICE BOX STATE ZiP CODE AREA CODE/PHONE NUMBER

Specify the preferred mailing address: Business [

4. A, Listall your places of residence for the last five (3) years.

Residence JB,/

Fax# &b~ 3»’”(—{8%[7

(optional )

ADDRESS CITY & STATE FROM 10
390w, sl A T FL 2lvs Prese

B. List all your former and current residences outside of Florida that you have maintained at any time during adulthood.

ADDRESS CITY & STATE FROM 10
j;}ﬂ,- &?”8 {\)\vc Dr ;Qrtr*\v%ﬂ "T/\) )= ':
Wik Eup A Gl Mashoille TN q.0 IR
dvin Ave Aets ¥umows Mashoille TN 57 10
Mexpmorn VA 53 ';?7

T E BT (1)

ot ad
Place of Birth:

1-y3-bo

Social Security Number:

Date of Birth:

Driver License Number:

© N w

Have you ever used or been known by any other legal name? Yes O

£>-
PA Dvc&j’\ [C\f

>)

Issuing State:

NO:E(

FL

If“Yes” Explain

138
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9. Are you a United States citizen? Yes j&/ No 0O 1F“No” explain:

If you are a naturalized citizen, date of naturalization:

10. Since what year have you been a continuous resident of Florida? ‘ qqﬁg

11, Are you a registered Florida voter? Yes ﬁ No O If"Yes” list:
A. County of registration: Leyn B.  Current party affiliation: /a';Lu b A T
12. Education
A. High School: Lere O/’(\;C ~ Fadeeatt g//L,J Year Graduared: 1778
{NAME AND LOCATION) :

B. List all postsecondary educational institutions attended:
MANME % LOCATION . DATES ATTENQED CERTIFICATEROEGREES RECEIVED

Lo heth .uy,m-@r?, 7%~ 8y BS~ Myt Iyt Lysdems

13. Areyou or have you ever been a member of the armed forces of the United States? Yes [ No ‘jS(/ If “Yes” list:

A. Dates of service:

B. Branch or component:

C. Date & type of discharge:

14, Have you ever been arrested, charged, or indicted for violation of any fedecal, state, county, or mumicipal law, regulation, or
ordinance? (Exclude traffic violations for which a fine or civil penalty of $150 or less was paid.) If “Yes” give details:
DaTE . Bace NATURE I8POSIT!

Ma

15. Concerning your current employer and for all of your craployment during the last five years, list your employer’s name,
business address, type of business, occupation or job title, and period(s) of employmeat.

EMPLOYER'S NAME § AQDRESS TYPE OF BUBINESS QUCUPATIONHNOE TITLE EERION OF EMPLOYMENT

Necurk Comse Hrat Semnor Exartiu $y - 10

Svrg el dovpy Ok Sh Awishee RLTTH FL 3330

16. Have you ever been employed by aay state, district, or local governmental agency in Florida?  Yes O No )Z(
If “Yes”, identify the position(s), the name(s) of the employing agency, and the périod(s) of employment:

EQSITION EMPLOYING ACENCY X PERIOO OF EMPLQYMENT

(€S

Revised 1272007
Lisvs vl 7y



17. A. State your experiences and interests or elements of your personal history that qualify you for this appointment.
M Comslhvesy gpesabiod 2 Tedliy sy 2xp 30in pbibic secter for 29
\J?w; W7~H\ ﬂlw‘le Suﬁf ‘lé\’/\/\
Adwe 1 cinie colts  with  enildied’s pregsams
A’t’llvé [ AN AJ\ N L'\,\VT'MH( c/;.,w%a"-(,fg

B. Have you received any degree(s), professional certilication(s), or designations(s) related to the subject matter of this
appointment? Yes 1  No B If“Yes™, list:

C. Have you received any awards or recognitions relating to the subject matter of this appointment? Yes B No O
It “Yes”, list:
Voloheor oF fo Yerr ~ FL Bu gy aitdes Aoaz Qo

D. ldentify all association memberships and association offices held by you that relate to this appomtmen(

FL /%M*“\‘i!r Aot~y hoat — v(u)\((" S’m,w; s )/Jw“w’,./" 5(, 1/‘,1 M«JWLQ,/*

0r e\\ﬁf\’é ITf"A’ )-'v‘i/L - \/v L\'A‘((/‘J 3 vé /,;L AA?7 U }) -~
/\/\[}5\4 v 54»-/ LU!$ F/\hx:li ~ 8&0‘/’42. /V‘"*\A)'?"
Ut WAy ~  Achue Phisth ‘;/'/)?‘}"’

Lvéa\ [‘/\u‘n"{\’

18. Do you currently hold an office or position (appointive, civil service, or other) with the federal or any foreign government?
Yes [ No ﬁg) 1f“Yes”, list:

19. A. Have you ever been elected or appointed to any public office in this state? ~ Yes 0 No EL/ If “Yes”, state the
office title, date of election or appointment, term of office, and level of government (city, county, district, state,
federal):

OFFICE TITLE DATE OF ELECTION CR APPOINTMENT TERM OF OFFICE LEVEL OF GOVERNMENT

Revised 12/2007




20.

21

22.

23.

B. Ifyour service was on an appointed board(s), committee(s), or eouneil(s):

(1) How frequently were meetings scheduled:

(2) [fyou missed any of the regularly scheduled meetings, state the number of meetings you attended, the number you
missed, and the reasons(s) for your absence(s).

MEETINGS ATTENDED MEETINGS MISSED REASON FOR ABSENCE

Has probable eause ever been found that you werg in violation of Part 111, Chapter 112, F.S., the Code of Ethics for Publie
Officers and Employees? Yes [ No % 1f“Yes”, give details:
DATE NATURE OF VIOLATION . DISPOSITION

Have you ever been suspended from any oftice by the Governor of the State of Florida? Yes O No B 1 4Yes”, list:

A. Title of offiee: C. Reason for suspension:
D. Result: Reinstated 1 Removed [ Resigned [

B. Date of suspension:

Have you previously been appointed to any offiee that required eonfirmation by the Florida Senate? Yes [0 No ‘Kf
If“Yes”, list:

A. Title of Offiee:

B. Term of Appointment:

C. Confirmation resuits:
Have you ever been refused a fidelity, surety, performanee, or other bond? Yes O No K{ If “Yes”, explain:

Have you held or do you hold an occupational or professional license or certificate in the State of Florida? Yes (0 No A&
[f“Yes”, provide the title and number, original issue date, and issuing authority. Ifany diseiplinary aetion (fine, probation,
suspension, revocation, disbarment) has ever been taken against you by the issuing authority, state the type and date of the

action taken:

LICENSE/CERTIFICATE ORIGINAL
TITLE & NUMBER . ISSUE DATE ISSUING AUTHORITY DISCIPLINARY ACTION/DATE

A. Have you, or businesses of which you have been and owner, officer, or employee, held any contractual or other direet
dealings during the last four (4) years with any state or local governmental agency in Florida, including the offiee or
ageney to which you have been appointed or are seeking appointment?  Yes [J No If“Yes”, explain:

NAME OF BUSINESS YOUR RELATIONSHIP TO BUSINESS BUSINE S’ RELATIONSHIP TO AGENCY
b

Revised 12/2007



26.

29.

30.

B. Have members of your immediate family (spouse, child, parents(s), siblings(s)), or businesses ot which members of
your immediate family have been owners, offieers, or employees, held any contractual or other direet dealings during
the last four (4) years with any state or loeal governmental ageney in Florida, ineluding the oftice or agency to which

you have been appointed or are seeking appointment?  Yes O3 No [f“Yes”, explain:
FAMILY MEMBER'S EAMILY MEMBER'S BUSINESS’ RELATIONSHIP
NAME OF SBUSINESS RELATIONSHIP TO YOU RELATIONSHIP TC BUSINESS TO AGENCY

Have you ever begn a registered lobbyist or have you lobbied at any level of government at any time during the past five (5)
years? Yes DM No OO

A. Did you receive any compensation other than reimbursement for expenses? ch;g/ No O
B. Name of agency or entity you lobbied and the principal(s) you represented:

AGENCY LOBBIED PRINCIPAL REPRESENTED
@-\, ¢RAVES A”gyﬂl) 8 N /JrCU»f’VWC

(c\\r\ /\/(—-\/ A

List three persons who have known you well within the past five (5) years. Include a current, complete address and
telephone number. Exclude your relatives and members of the Florida Senate.

NAME MAILING ADDRESS 2P COQE AREA CODE/PHONE NUMBER

Danisn ,Qaw\gc;/
Do pnny L’}A{;f\h/\‘
Qv'b (»;M/ut’f

Name any business, professional, occupational, civic, or fraternat organizations(s) ot which you are now a memoer, or o7
which you have been a member during the past five (5) years, the organization address(es), and date(s) of your

membership(s).

NAME MAILING ADDRESS QFFICE(S) HELD & TERM OATE(S) OF MEMBERSHIP

FL @M ﬁ'\!)( Ck*\};nS lU/\.L fu Qu\f ¥lio 80:,\,,\ /th\:lf‘ ou ’/[
Lrkelam Ff 3350 Eraarw Jiw\r) 2 e e

Frodd & Musi o Sawles  2lor W, TN Roa,d minbo~ 04

Do you know of any reason why you will not%;ible to attend fully to the duties of the office or position to which you have
1t “Yes”, explain:

been or will be appointed?  Yes [0 No

If required by law or administrative rule, will you file financial disclosure statements? Yes B No O

Revised 12/2007
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Mar. 16, 2011 4:14PM  DCF OFFICE OF THE SECRETARY .

CERTIFICATION

STATE OF FLORIDA, COUNTY OF Leon

Before me, the undersigned Nolary Public of Florida, personally appeared

%&)‘J Z Q/!‘/,é('/ls . who, after being duly

swom, says: (1) thal he/she has carefully and personally prepared or read the answers o
the foregoing questions; (2) that the information contained in said answers is complete and
true; and (3) thal he/she will, as an appointee, fully support the Constitutions of the United

States and of the State ol Florida. y
| € 4y
- ‘/

SIGNATURE OF APPUCANT-AFEIANT

Swom lo and subscribed belore ma / g{ ; ;
this_./_égdayot WM Eﬂ//

SIG.NATURE QF NOTARY PUBUC STATE OF FLOAIOA

é%[/s?é@/ier C. treodmien

(PRINT, TYP!OR STAMP COMMISSIONED NAME OF NOTARY PUBLIC)

My commission expires: ' 3 "20/ -

Psarsonally Known (B4 Produced ldentification O

;-—-—-'———"‘““——‘...\\H

Type of ldentification Produced |

(SEAL)



OATH OF OFFICE A EAmIYED
(Art. I1. § 5(b), Fla. Const.) SRR
11FEB-T7 AMII: 06

STATE OF FLORIDA

Z@L’/\/ DIVISiUH 3¢ ELCCYIONS

County of SECRETARY OF STATE

I do solemnly swear (or affirm) that 1 will support, protect, and defend the Constitution and
Government of the United States and of the State of Florida; that I am duly qualified to hold
office under the Constitution of the State, and that I will well and faithfully perform the duties of

;S;’(’rc‘)‘fm\[ ~ D,IMMU" v)‘“ CZ\.‘\/JJ\'-«J \}/LTAMH-II:\S
[ (Title of Office)

on which | am now about to enter, so help me God.

[NOTE: Ifyou affirm, you may omit the words “so help me God.” See § 92.52, Fla. Stat.]
“AQJ Wik,
Signature

Sworn t0 and subscribed before me this 4‘&} day of Fkl DIINARY \f 9D 1.
Q o sedind)

Signature of Officer Administering Oath or of Notary Public

a4ideg, ]
:_:gé}""»,-. 85‘%%5 38&%% 18%07818 Prigt, Type, or Stamp Commissioned Name of Notary Public
?z,,,,,, 4 -:e‘ Eﬁ?ﬁ%ﬁ)ﬂum Qﬁﬁﬂ onally Knownﬁ] OR Produced Identification ]

Type of Identification Produced - —

e ot o mar et et B WY et e wne W Snad bt mae g S e W e b et M vt bl e bt e Mt e e b el M e et e e et e e e et Bee et hea e e e W

ACCEPTANCE

I accept the office listed in the above Oath of Office.

Mailing Address: P Home [ ]Office

.'\
3137 wut /V\"/f(;} £ C‘L IOA 1y . Wi s
Street or Post Office Box Print name as you des:re:jai;ss;(il issued
Tﬂ‘ﬂm}g’ FL 333’1}— j
City, State, Zip Code Signature

DS-DE 56 (Rev. 02/10)



Secretary David Wilkins

Secretary David Wilkins brings decades of experience in business and charitable
leadership to the Florida Department of Children and Families.

Secretary Wilkins retired recently from Accenture after a 29-year career with the
company. Accenture is a global management, consulting, technology and
business operations company with annual revenues of more than $6 billion and
more than 200,000 employees. Promoted to partner at the age of 32, Wilkins
served in numerous management roles. His work included overseeing local
offices, directing the Human Services and Global Industry programs, leading
government strategic planning and corporate acquisitions, and running business
units. For the past five years, he was in charge of the global sales organization of
the Accenture Health and Public Service business, which operates in more than
25 countries and generated sales of near $4 billion.

Secretary Wilkins has been an active volunteer at the Florida Baptist Children’s
Homes for the past 14 years. The charity operates residential care, emergency
shelter, adult development services, adoption assistance and foster care on more
than 15 campuses across Florida. He currently serves on the Board of Trustees
for this organization and has been its finance chairman for the past three years.
During his tenure, the number of children in care increased by 350 percent and
the endowment tripled. He also helped launch “Orphan’s Heart,” a successful
international child care services program and was co-leader of the CEO
Children’s Council, a support organization of business professionals, civic
leaders and professional athletes. He and his wife Tanya were honored with the
“Volunteer of the Year” award in 2006.

Secretary Wilkins graduated Magna Cum Laude from Lambuth University in 1982
with a B.S. degree in Management Information Systems. He was president of the
student body and his fraternity. He was a varsity scholarship athlete in basketball
and tennis.

A native of Kentucky, Secretary Wilkins, his wife and their three daughters have
lived in Tallahassee for more than a decade. They are active in numerous
charitable and community organizations, including the United Way, Florida
Baptist Children’s Homes, Orphan’s Heart International, Mission San Luis and
Bradfordville Baptist Church.



The Florida Senate

BILL ANALYSIS AND FISCAL IMPACT STATEMENT

(This document is based on the provisions contained in the legislation as of the latest date listed below.)

Prepared By: The Professional Staff of the Children, Families, and Elder Affairs Committee

BILL:

SB 694

INTRODUCER: Senator Richter

SUBJECT: Assisted Living Facilities
DATE: April 1, 2011 REVISED:
ANALYST STAFF DIRECTOR REFERENCE ACTION
1. Daniell Walsh CF Pre-meeting
2 HR
3. BI
4.
5
6
Summary:

This bill removes the statutory requirement that all assisted living facilities report monthly to the
Agency for Health Care Administration any liability claim filed against it.

This bill substantially amends section 429.23, Florida Statutes.
Present Situation:

An Assisted Living Facility (ALF) is a residential establishment, or part of a residential
establishment, that provides housing, meals, and one or more personal services for a period
exceeding 24 hours to one or more adults who are not relatives of the owner or administrator.> A
personal service is direct physical assistance with, or supervision of, the activities of daily living
and the self-administration of medication.? Activities of daily living include: ambulation,
bathing, dressing, eating, grooming, toileting, and other similar tasks. An ALF may be operated
for profit or not-for-profit, and can range from small houses resembling private homes to larger
developments with hundreds of residential beds.

Assisted living facilities are currently licensed by the Agency for Health Care Administration
(AHCA) pursuant to part | of ch. 429, F.S., relating to assisted care communities and part Il of
ch.408, F.S., relating to the general licensing provisions for health care facilities. Assisted living
facilities are also subject to regulation under chapter 58A-5 of the Florida Administrative Code.
These rules are adopted by the Department of Elder Affairs (DOEA or department) in

! Section 429.02(5), F.S.
2 Section 429.02(16), F.S.



BILL: SB 694 Page 2

consultation with AHCA, the Department of Children and Family Services, and the Department
of Health.

There are currently 2,947 ALFs licensed in Florida.® The licensure process requires that each
ALF maintain liability insurance coverage at all times.* Assisted living facilities are required to
submit a monthly report to AHCA that includes any liability claim filed against it.> The report
must include the name of the resident, the dates of the incident leading to the claim, and the type
of injury or violation of rights alleged to have occurred.® The report is not discoverable in any
civil or administrative proceeding, except in cases brought by AHCA to enforce ch. 429, F.S.’

In addition to the monthly report to AHCA, all ALFs are required to maintain adverse incident
reports. An adverse incident is defined in statute to mean “an event over which facility personnel
could exercise control rather than as a result of the resident’s condition and results in:

Death;

Brain or spinal damage;

Permanent disfigurement;

Fracture or dislocation of bones or joints;

Any condition that required medical attention to which the resident has not given his or

her consent;

e Any condition that requires the transfer of the resident from the facility to a unit
providing more acute car due to the incident rather than the resident’s condition before
the incident; or

e An event that is reported to law enforcement or its personnel for investigation.®

Liability claims can also be made for alleged violation of rights. There are 11 specific rights
guaranteed to residents of ALFs, such as the right to unrestricted private communication, sharing
a room with a spouse if both are residents of the facility; and the right to present grievances and
recommend changes.’

The agency publishes a report on its website providing monthly, quarterly, and annual aggregate
data of the number of liability claims intended to be filed against ALFs licensed in the state.™
The agency produces two reports: one that shows the number of intended liability claim reports
by fiscal year, broken down by quarter from 2001 through 2011, and one that shows the number
of intended claims filed from March 2010 to February 2011. See charts below.™

® Agency for Health Care Admin., 2011 Bill Analysis and Economic Impact Statement SB 694 (received Mar. 8, 2011) (on
file with the Senate Committee on Children, Families, and Elder Affairs).

* Section 429.275, F.S.

® Section 429.23(5), F.S.

°1d.

"1d.

® Section 429.23(2), F.S. Resident elopement, if the elopement places the resident at risk of harm or injury is also included in
the definition of “adverse incident.”

°See's. 429.28, F.S.

1% Agency for Health Care Admin., supra note 3.

1 Agency for Health Care Admin.,
http://ahca.myflorida.com/MCHQ/Long_Term_Care/FDAU/docs/LiabilityClaims/ALF_Chart.pdf (last visited Mar. 29,
2011).
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Assisted Living Facility Notices of Intent
Number Received by Fiscal Year and Quarter

FY 01- | FYO02- | FY03- | FY04- | FYO05- | FY06- | FY07- | FY08- | FY 09- | FY 10-

02 03 04 05 06 07 08 09 10 11
Qtrl 11 8 12 4 6 3 1 3 8 5
Qtr 2 32 9 9 4 6 5 5 4 3 2
Qtr 3 22 19 3 7 9 4 8 3 1 n/a
Qtr 4 15 10 5 7 9 12 8 2 4 n/a

Assisted Living Facility Notices of Intent
March 2010 — February 2011

3/10 4/10 5/10 6/10 7/10 8/10 9/10 10/10 | 11/120 | 12/10 | 1/11 | 2/11
NOls
Rec’d 0 3 0 1 0 3 2 0 2 0 2 2
by
month

The information reported to AHCA is not used in any regulatory manner.*?
Il. Effect of Proposed Changes:

This bill amends s. 429.23, F.S., to remove the requirement that all assisted living facilities
report monthly to the Agency for Health Care Administration any liability claim filed against it.

The bill provides an effective date of July 1, 2011.
V. Constitutional Issues:

A. Municipality/County Mandates Restrictions:

None.

B. Public Records/Open Meetings Issues:
None.

C. Trust Funds Restrictions:
None.

V. Fiscal Impact Statement:
A. Tax/Fee Issues:

None.

12 Agency for Health Care Admin., supra note 3.
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B. Private Sector Impact:

This bill amends s. 429.23, F.S., to remove the requirement that all assisted living
facilities (ALFs) report monthly to the Agency for Health Care Administration any
liability claim filed against it. This bill may reduce reporting costs to ALFs associated
with submitting the data.*®

C. Government Sector Impact:

According to the Agency for Health Care Administration (AHCA or agency), duties
associated with collecting and posting the information relating to liability claims are
minimal and eliminating the requirement that ALFs report monthly to AHCA would have
a neutral effect on the agency.*

VI. Technical Deficiencies:
None.
VII. Related Issues:
None.
VIIl.  Additional Information:

A. Committee Substitute — Statement of Substantial Changes:
(Summarizing differences between the Committee Substitute and the prior version of the bill.)

None.
B. Amendments:

None.

This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate.

4.
¥ 4.
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