2012 Regular Session The Florida Senate

COMMITTEE MEETING EXPANDED AGENDA

JUDICIARY
Senator Flores, Chair
Senator Joyner, Vice Chair

MEETING DATE: Wednesday, January 25, 2012
TIME:  3:30 —5:30 p.m.
PLACE: ToniJennings Committee Room, 110 Senate Office Building

MEMBERS: Senator Flores, Chair; Senator Joyner, Vice Chair; Senators Braynon, Gardiner, Richter, Simmons,
and Thrasher

BILL DESCRIPTION and

TAB BILL NO. and INTRODUCER SENATE COMMITTEE ACTIONS COMMITTEE ACTION
1 SB 978 Florida Uniform Principal and Income Act; Repealing
Fasano provisions relating to the administration of a trust and
(Similar CS/H 823) its applicability, which is being transferred to another

section; deleting a duplicative provision relating to
conclusive determinations of the terms of a unitrust;
revising provisions relating to the determination and
distribution of net income; substituting the term
“fiduciary” for “trustee” to clarify that provisions apply
to all fiduciaries; revising provisions relating to the
allocation between income and principal when
liquidating assets; clarifying the apportionment of
expenses between tenants and remaindermen, etc.

Ju 01/25/2012
Bl
BC
2 SB 996 Property Fraud; Providing that a person who, with
Dean intent to defraud another, knowingly files or causes to
(Identical H 1331) be filed with the clerk of the circuit court a document

relating to the ownership, transfer, or encumbrance of
or claim against real or personal property, or any
interest in real or personal, which contains a material
misstatement, misrepresentation, or omission of fact
commits the offense of fraudulent creation of an
interest in real or personal property; providing criminal
penalties, etc.

Ju 01/25/2012
CJ
BC

S-036 (10/2008)
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COMMITTEE MEETING EXPANDED AGENDA

Judiciary

Wednesday, January 25, 2012, 3:30 —5:30 p.m.

TAB BILL NO. and INTRODUCER

BILL DESCRIPTION and
SENATE COMMITTEE ACTIONS COMMITTEE ACTION

3 SB 1458
Diaz de la Portilla
(Identical H 963)

Dispute Resolution; Revising the short title of the
“Florida Arbitration Code” to the “Revised Florida
Arbitration Code”; providing that an agreement may
waive or vary the effect of statutory arbitration
provisions; providing for petitions for judicial relief;
providing for service of notice of an initial petition for
such relief; requiring a court to decide whether an
agreement to arbitrate exists or a controversy is
subject to an agreement to arbitrate; providing for
consolidation of separate arbitration proceedings as
to all or some of the claims in certain circumstances;
providing immunity from civil liability for an arbitrator
or an arbitration organization acting in the capacity of
an arbitrator, etc.

Ju 01/25/2012
GO
BC

4 SB 1360
Hays
(Identical H 1209)

Application of Foreign Law in Certain Cases;
Clarifying that the public policies expressed in the act
apply to violations of a natural person’s fundamental
liberties, rights, and privileges guaranteed by the
State Constitution or the United States Constitution;
declaring that certain decisions rendered under such
laws, codes, or systems are void; providing that the
act may not be construed to require or authorize any
court to adjudicate, or prohibit any religious
organization from adjudicating, ecclesiastical matters
in violation of specified constitutional provisions or to
conflict with any federal treaty or other international
agreement to which the United States is a party to a
specified extent, etc.

Ju 01/25/2012
BC

5 SB 1390
Joyner
(Similar CS/H 1193)

Public Records/Victims of Domestic Violence, Repeat
Violence, Sexual Violence, and Dating Violence;
Providing exemptions from public records
requirements for personal identifying and location
information of victims of domestic violence, repeat
violence, sexual violence, and dating violence held by
the Florida Association of Court Clerks and
Comptrollers in conjunction with the automated
process developed by the association by which a
petitioner may request notification of service of an
injunction for protection against said violence and
other court actions related to the injunction for
protection, etc.

Ju 01/25/2012
GO
RC
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Judiciary

Wednesday, January 25, 2012, 3:30 —5:30 p.m.

TAB BILL NO. and INTRODUCER

BILL DESCRIPTION and
SENATE COMMITTEE ACTIONS COMMITTEE ACTION

6 SB 1146
Simmons
(Identical H 401)

Effect of Dissolution or Annulment of Marriage on
Certain Designations; Providing that a designation
made by or on behalf of a decedent providing for the
payment or transfer at death of an interest in an asset
to or for the benefit of the decedent’s former spouse
shall become void if the decedent’s marriage was
judicially dissolved or declared invalid before the
decedent’s death, if the designation was made prior
to the dissolution or order; providing for disposition of
assets; specifying assets subject to provisions;
providing exceptions; providing that payors are not
liable for payments or transfers to beneficiaries
contrary to this provision in certain circumstances;
providing that certain provisions apply
notwithstanding the payor’s knowledge that the
person to whom the asset is transferred is different
from the person who would own the interest due to
the dissolution of the decedent’s marriage or
declaration of the marriage’s validity before the
decedent’s death; providing that the provisions do not
affect specified interests and rights, etc.

Ju 01/25/2012
BC

7 SB 1268
Simmons
(Identical H 4077)

Actions for Damages; Repealing provisions relating to
an optional settlement conference in certain tort

actions, etc.

JuU 01/25/2012
BC

RC

8 SB 1570
Simmons
(Compare CS/H 971)

Judiciary; Providing that if a retired justice or judge is
assigned to temporary duty, such assignment does
not affect his or her eligibility for benefits under the
Florida Retirement System; providing that, with the
exception of members selected from a list of
nominees provided by the Board of Governors of The
Florida Bar, a current member of a judicial nominating
commission appointed by the Governor serves at the
pleasure of the Governor; providing for each expired
term or vacancy to be filled by appointment in the
same manner as the member whose position is being
filled; deleting a requirement that the Executive Office
of the Governor establish uniform rules of procedure
consistent with the State Constitution when
suspending for cause a member of a judicial
nominating commission, etc.

Ju 01/25/2012
BC
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COMMITTEE MEETING EXPANDED AGENDA
Judiciary
Wednesday, January 25, 2012, 3:30 —5:30 p.m.

BILL DESCRIPTION and

TAB BILL NO. and INTRODUCER SENATE COMMITTEE ACTIONS COMMITTEE ACTION
9 CS/SB 950 Stalking and Aggravated Stalking; Redefining the
Criminal Justice / Simmons terms “course of conduct” and “credible threat” and
(Compare H 1099) defining the term “immediate family”; providing that a
person who makes a threat which places another
(If Received) person in reasonable fear for his or her safety or the

safety of his or her immediate family commits the
offense of aggravated stalking under certain
circumstances; creating a civil cause of action for an
injunction for protection against stalking or
cyberstalking; providing procedures to follow when
the respondent has violated the injunction for
protection, etc.

(ON] 01/12/2012 Temporarily Postponed
CJ 01/19/2012 Fav/CS

Ju 01/25/2012 If received

BC

Other Related Meeting Documents
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The Florida Senate

BILL ANALYSIS AND FISCAL IMPACT STATEMENT

(This document is based on the provisions contained in the legislation as of the latest date listed below.)

Prepared By: The Professional Staff of the Judiciary Committee

BILL: SB 978

INTRODUCER: Senator Fasano

SUBJECT: Florida Uniform Principal and Income Act
DATE: January 24, 2012 REVISED:
ANALYST STAFF DIRECTOR REFERENCE ACTION
1. Munroe Cibula JU Pre-meeting
2 Bl
3. BC
4,
5
6
Summary:

The bill makes a number of clarifying and substantive changes to the Florida Principal and
Income Act (UPIA). This bill represents the first broad revision of the Act since it was enacted in
2002.

The bill implements a smoothing rule where fiduciaries calculated the average fair market value
of the current year assets and the preceding years’ assets. The bill modifies the default guidelines
applicable to unitrusts, distribution of income, the partial liquidation rule, marital tax deductions,
liquidating assets, income taxes, and property improvements.

This bill is the product of the coordinated efforts of the Real Property, Probate and Trust Law
Section of the Florida Bar, the Florida Bankers Association, and the Florida Institute of Certified
Public Accountants.

This bill amends section 738.102, 738.1041, 738.105, 738.201, 738.202, 738.301, 738.302,
738.303, 738.401, 738.402, 738.403, 738.501, 738.502, 738.503, 738.504, 738.601, 738.602,
738.603, 738.604, 738.605, 738.606, 738.607, 738.608, 738.701, 738.702, 738.703, 738.704,
738.705, 738.801, 738.804, Florida Statutes.

This bill repeals 738.104(11), Florida Statutes.
1. Present Situation:

In 2002, the Florida Legislature enacted a slightly modified version of the Uniform Principal and
Income Act (1997) (UPIA), as developed by the National Commissioners on Uniform State
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Laws.* The Florida Uniform Principal and Income Act (act) specifies procedures for trustees
administering an estate in separating principal from income and to ensure that the intention of the
trust creator is the guiding principle for trustees.” The act establishes default rules for trustees
and fiduciaries when making allocations of principal and income where the will or trust
instrument is silent.

Under the act, “principal” means “property held in trust for distribution to a remainder
beneficiary when the trust terminates.” Under the act, the term means “income” means “money
or property that a fiduciary® receives as current return from a principal asset. The term includes a
portion of receipts from a sale, exchange, or liquidation of a principal asset, to the extent
provided in [the act].”6 “Fiduciary” is defined under the act to mean “a personal representative or
a trustee. The term includes an executor, administrator, successor, personal representative,
special administrator, or a person performing substantially the same function.”” “Trustee” is
defined under the act, “to includ[e] an original, additional, or successor trustee, whether or not
appointed or confirmed by a court.”®

Effect of Proposed Changes:
Trustee/Fiduciary

The bill changes the term, “trustee” to “fiduciary” throughout ch. 738, F.S., wherever the term,
“trustee” should also apply to a fiduciary that is not specifically designated as a trustee.

Section 738.104(11), F.S., is repealed which provides that s. 738.104, F.S., relating to a trustee’s
power to adjust, “shall be construed as pertaining to the administration of a trust and is
applicable to any trust that is administered in [Florida] or under Florida law.”® This provision
would be redundant to the bill’s changes in s. 738.804, F.S., which provide that ch. 738, F.S.,
pertains to the administration of trusts administered in Florida or under its law, and to any estate
that is administered in Florida unless the provision of the chapter is limited in application to a
trustee, rather than a fiduciary.

! Chapter 2002-42, Laws of Florida. See Senate Staff Analysis and Economic Impact Statement for CS/CS/SB 1166 (2002
Reg. Session) by the Senate Committee on Banking and Insurance (February 26, 2002).

2 National Conference of Commissioners on Uniform State Laws, Why States Should Adopt UPIA, available at
http://www.uniformlaws.org/Narrative.aspx?title=Why%20States%20Should%20Adopt%20UPIA (last visited Jan. 21,

2012).
®1d.

* Section 738.102(10), F.S.

® See e.g., “Fiduciary” is defined to mean “A person who is required to act for the benefit of another person on all matters
within the scope of their relationship; one who owes to another the duties of good faith, trust, confidence, and candor. One
who must exercise a high standard of care in managing another's money or property.” BLACK’S LAW DICTIONARY (9th ed.

2009).

® Section 738.102(4), F.S.
" Section 738.102(3), F.S.
8 Section738.102(13), F.S.
° Section 738.104(11), F.S.
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Carrying Value

The bill amends s. 738.102, F.S., to define “carrying value” to mean the fair market value at the
time the assets are received by the fiduciary. If there is a change in fiduciaries, a majority of the
continuing fiduciaries may elect to adjust the carrying values to reflect the fair market value of
the assets at the beginning of their administration. The bill amends s. 738.202, F.S., to apply the
carrying value, which will simplify administration of trusts by not requiring the fiduciary to
revalue the assets on each distribution date unless there is a disproportionate distribution to one
or more beneficiaries, in which case the bill provides guidelines on how to make the
distribution.'®

Unitrusts

A “unitrust” is defined as “a trust from which a fixed percentage of the fair market value of the
trust’s assets, valued annually, is paid each year to the beneficiary.”*! The bill creates new rules
for valuing assets for unitrusts. The bill amends s. 738.1041(1)(a), F.S., to create a definition of
the term, “average fair market value” which includes what is commonly referred to as the
“smoothing rule.” The “smoothing rule” is intended to reduce the large differences in amounts
distributable to a beneficiary from year to year resulting from large market fluctuations by using
the average fair market value over the past three years to value assets.*

Determination and Distribution of Net Income

Under current law, a fiduciary is required, to distribute to the beneficiary who receives a
pecuniary amount outright the interest provided by will, the terms of the trust, or applicable law.
This concept was adopted as part of the UPIA. However, the Real Property, Probate and Trust
Law Section of The Florida Bar indicates that there are not any situations to which this law
applies in Florida.*®

The bill amends s. 738.201(3), F.S., to remove unnecessary language referring to “applicable
law” where there is no applicable law and to remove UPIA language relating to a statutory right
to income on a pecuniary device, which is not a right in Florida.**

Character of Receipts

Current law establishes a default provision for determining whether money or property received
by a trust should be allocated to principal or income. Payments in excess of 20 percent of an
entity’s assets are assumed to be liquidating distributions which are allocated to principal (the 20

1% See Real Property, Probate, and Trust Law Section of The Florida Bar, White Paper on a Proposed Bill to Amend the
Florida Uniform Principal and Income Act, Chapter 738, Florida Statutes (2010) (on file with the Senate Committee on
Judiciary).

1 BLACK’S LAW DICTIONARY (9th ed. 2009).

12 Real Property, Probate, and Trust Law Section of The Florida Bar, White Paper on a Proposed Bill to Amend the Florida
Uniform Principal and Income Act, Chapter 738, Florida Statutes (2010) (on file with the Senate Committee on Judiciary).

B3 4d.
¥ 4.
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percent partial liquidation rule). Certain entities pay large dividends that may exceed this limit
despite not being liquidating assets.™

The bill amends s. 738.401, F.S., to retain the 20 percent partial liquidation for non-publicly-
traded entities, but only after the trust or estate has received a cumulative minimum return of 3
percent annually. The bill provides a framework for allocating dividends and other stock
payments that exceed 10 percent of the fair market value of the trust’s interest in an entity, and
provides rules for different types of entities, such as publicly-traded companies, partnerships,
subchapter S corporations, and other entities.

Marital Trusts and Deductions

Provisions within the act contain a methodology for computing income from assets held in
marital trusts and another more complex method of computing the allocation of principal and
income from non-marital trusts."’

The bill amends s. 738.602(4), F.S., to simplify the method for computing income held in non-
marital trusts. The bill also amends s. 738.602(5), F.S., to ensure that the estate or gift tax marital
deduction applies not only federal tax laws, but tax laws of other states where the trust is
administered in Florida. The bill also amends s. 738.606(1), F.S., to clarify that the marital
deduction may apply to the federal tax laws or tax laws of other states.

Liquidating Asset

Assets in a trust which are expected to produce receipts for a limited period of time are allocated
so that 10 percent of the payments go to income and the rest are applied to principal. According
to the Real Property, Probate, and Trust Law Section of The Florida Bar, the Internal Revenue
Service (IRS) recently ruled that the safe harbor for allocations to income was between 3 percent
and 5 percent to income, putting Florida trusts at risk for additional tax liabilities.™®

The bill amends s. 738.603(2), F.S., to change the percentage of limited-duration assets applied
to income to 5 percent from 10 percent comply with an IRS ruling that 5 percent is the maximum
safe harbor for such an allocation.

Income Taxes

Current law provides guidelines for paying income taxes out of a trust, including guidelines
specifically for paying taxes on an entity’s taxable income. Current law also requires payment
from income to the extent receipts from the entity are allocated to income and from principal to
the extent that receipts from the entity are allocated to principal and the trust’s share of the
entity’s taxable income exceeds the total of such receipts. Receipts allocated to principal or

1> Section 738.401, F.S.

1° Real Property, Probate, and Trust Law Section of The Florida Bar, White Paper on a Proposed Bill to Amend the Florida
Uniform Principal and Income Act, Chapter 738, Florida Statutes (2010) (on file with the Senate Committee on Judiciary).
7 Compare ss. 738.602(4) and 738.602(5), F.S.

18 Real Property, Probate, and Trust Law Section of The Florida Bar, White Paper on a Proposed Bill to Amend the Florida
Uniform Principal and Income Act, Chapter 738, Florida Statutes (2010) (on file with the Senate Committee on Judiciary).
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income are reduced by the amount distributed to a beneficiary from principal or income for
which the trust receives a deduction in calculating the tax.*®

The bill amends s. 738.705, F.S., to provide new guidelines for paying income taxes out of a
trust. The bill provides that an income tax required to be paid on the trust or estate’s share of an
entity’s taxable income is to be paid proportionally from income to the extent the receipts from
the entity are allocated to income, from principal to the extent the receipts from the entity are
allocated to principal, and from principal to the extent that the income taxes payable by the trust
or estate exceed the total distributions from the entity. Then, the fiduciary is to adjust income or
principal receipts to the extent that the trust or estate’s income taxes are reduced, but not
eliminated, because the trust or estate receives a deduction for payments made to a beneficiary,
with additional guidelines to provide clarity to the fiduciary.

Improvements

Under the common law, when a tenant of a property had a life estate, the tenant was generally
responsible for the maintenance of the property while the holder of the remainder interest, or the
remainderman, was responsible for capital improvements. The original adoption of UPIA
attempted to codify the common law rule, but the wording of the act could lead to different
conclusion for the apportionment of expenses because the UPIA used terms commonly used in
trust law, which did not exist at common law.”

The bill amends s. 738.801, F.S., to provide definitions and additional guidelines for
apportioning expenses between the life tenant and the remainderman. Life tenants are
responsible for paying ordinary expenses and maintenance, recurring insurance premiums, and
other expenses which are attributable to the property’s use by the life tenant. The remainderman
is responsible for paying mortgage debt (debt secured by the property) not allocated to the tenant,
expenses of any proceeding concerning the title to the property other than the title to the tenant’s
estate, environmental expenses, and extraordinary repairs. If either the life estate tenant or the
remainderman incurs an expense for personal benefit without the consent of the other, then he or
she bears the expense in full. For improvements that add value to the property forming part of the
principal, the expense is split between the life tenant and the remainderman. The tenant pays to
the extent that the improvement increases the value of the tenant’s estate if the improvement is
not reasonably expected to outlast the life tenant’s estate.

The bill provides an effective date of January 1, 2013.
Constitutional Issues:
A. Municipality/County Mandates Restrictions:

None.

19 Section 738.705, F.S.
0 Real Property, Probate, and Trust Law Section of The Florida Bar, White Paper on a Proposed Bill to Amend the Florida
Uniform Principal and Income Act, Chapter 738, Florida Statutes (2010) (on file with the Senate Committee on Judiciary).
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B. Public Records/Open Meetings Issues:
None.

C. Trust Funds Restrictions:
None.

V. Fiscal Impact Statement:

A. Tax/Fee Issues:
None.
B. Private Sector Impact:
None.
C. Government Sector Impact:
None.
VI.  Technical Deficiencies:
None.
VII. Related Issues:
None.
VIII. Additional Information:
A. Committee Substitute — Statement of Substantial Changes:
(Summarizing differences between the Committee Substitute and the prior version of the bill.)
None.
B. Amendments:
None.

This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate.
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LEGISLATIVE ACTION

Senate . House

The Committee on Judiciary (Joyner) recommended the following:
Senate Amendment (with title amendment)

Delete everything after the enacting clause
and insert:

Section 1. Present subsections (3) through (13) of section
738.102, Florida Statutes, are renumbered as subsections (4)
through (14), respectively, and a new subsection (3) is added to
that section, to read:

738.102 Definitions.—As used in this chapter, the term:

(3) “Carrying value” means the fair market value at the

time the assets are received by the fiduciary. For the estates

of decedents and trusts described in s. 733.707(3), after the

grantor’s death, the assets are considered received as of the
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date of death. If there is a change in fiduciaries, a majority

of the continuing fiduciaries may elect to adjust the carrying

values to reflect the fair market value of the assets at the

beginning of their administration. If such election is made, it

must be reflected on the first accounting filed after the

election. For assets acquired during the administration of the

estate or trust, the carrying value is equal to the acquisition

costs of the asset.

Section 2. Subsection (3) is added to section 738.103,

Florida Statutes, to read:
738.103 Fiduciary duties; general principles.—
738.1041(9),

pertains to the administration of a trust and is applicable to

(3) Except as provided in s. this chapter

any trust that is administered in this state or under its law.

This chapter also applies to any estate that is administered in

this state unless the provision is limited in application to a

trustee, rather than a fiduciary.

(11)

are amended to read:

Section 3. Subsections (5) and of section 738.104,

Florida Statutes,
738.104 Trustee’s power to adjust.—
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4> A trustee may release the entire power to adjust
conferred by subsection (1) or may release only the power to
adjust from income to principal or the power to adjust from
principal to income if the trustee is uncertain about whether
possessing or exercising the power will cause a result described
in paragraphs (3) (a)-(e)

or paragraph (3) (g) or if the trustee
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determines that possessing or exercising the power will or may
deprive the trust of a tax benefit or impose a tax burden not
described in subsection (3).

e} A release under this subsection may be permanent or for

a specified period, including a period measured by the life of

an individual. NetwrthstondinganyEhingecontrary—+to—+this
ISR TN SN SR NN PNV BN £+ + N I o R NP AN S
oo T o T Uy (=8 LT O LT T T O T oL [ Ry DL\AJ o T t/\.«lJ.O\.«lQLlll« |\ a

Baracranh () ah 1] raoama a1 £+ ot 17 Alsz £y o ] ney o +h
tJ(.A._L(.aL\j_L(.aLtJLJ. \ NV [SR R = == R S NY § § § @ R S i 3 g 2 U U B VA w) \JLLL_Y [ S & ) L\Jll\j & e CTITT
ESEPS TP S BN NP PN SN P I 2N RN PENEIE SIS R R S T ST P NN S o 729 1047
C 1T o T ) CTUIMIT T T 00 O T 1T T T4 (& I T T T OO T t/uJ_uuullL., ja =] LAY U T 1T

(1 71Y Mhaa an~ta~rn a7 7 oot e~ S N o gy +1h

Lt L7 LT TIT 1O o oo O ITOUTT [SSJ5 3 N & iy e =y T CUTHO T IO T OO T4 t/\.,J_ L.,(.A._Lll_l_ll\.j ja T
SAm g o g SN S S PP~ T CNP B =T 2N I PN 2N | + N ESIEVS RPN S SN S -
UM TIT o C IO CITTOUTT g (& C 1T o T (@R uAw ) ut/t/_l__l_puu_l_\., iy (.A.ll_Y C 1T o T CITTO T )
SAdma n g oA Tt hear 2 e o o o v aamn A~ T ra A 1 Sy
(€2 AP B ) § R S iy R SUYUD J) UP USRN S WS W 3 o T CITTCT IO =TT CITI1IO o C OO CT O | i W e [ S U S Bp W 4 & § LTV

Section 4. Section 738.1041, Florida Statutes, 1s amended
to read:

738.1041 Total return unitrust.—

(1) For purposes of this section, the term:

(a) “Average fair market value” means the average of the

fair market values of assets held by the trust at the beginning

of the current and each of the 2 preceding years, or for the

entire term of the trust if there are less than 2 preceding

years, and adjusted as follows:

1. If assets have been added to the trust during the years

used to determine the average, the amount of each addition is

added to all years in which such addition was not included.

2. If assets have been distributed from the trust during

the years used to determine the average, other than in

satisfaction of the unitrust amount, the amount of each

distribution is subtracted from all years in which such

distribution was not included.
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(b) 42> “Disinterested person” means a person who is not a

,_

“related or subordinate party“—as—definedin—s—6+r2{er—ofthe
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acting as trustee of the trust and excludes the grantor and any
interested trustee.

(c)4tk> “Fair market value” means the fair market value of
the assets held by the trust as otherwise determined under this
chapter, reduced by all known noncontingent liabilities.

(d)+e> “Income trust” means a trust, created by either an
inter vivos or a testamentary instrument, which directs or
permits the trustee to distribute the net income of the trust to
one or more persons, either in fixed proportions or in amounts
or proportions determined by the trustee and regardless of
whether the trust directs or permits the trustee to distribute
the principal of the trust to one or more such persons.

(e)He “Interested distributee” means a person to whom
distributions of income or principal can currently be made and
who has the power to remove the existing trustee and designate
as successor a person who may be a “related or subordinate
party-“L—as—defined in—+the Internal Revenuge LCode;—260-S5-C+——5=

6424e)+ with respect to such distributee.

(f)fer “Interested trustee” means an individual trustee to
whom the net income or principal of the trust can currently be
distributed or would be distributed if the trust were then to
terminate and be distributed, any trustee whom an interested
distributee has the power to remove and replace with a related

or subordinate party as—definedinparagraph—{d), oOr an

individual trustee whose legal obligation to support a
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beneficiary may be satisfied by distributions of income and
principal of the trust.

(g) “Related or subordinate party” has the same meaning as

provided in 26 U.S.C. s. 672(c) of the Internal Revenue Code, or

any successor provision thereof.

(h) 45 “Unitrust amount” means the amount determined by
multiplying the average fair market value of the assets as
calculated defined in paragraph (a) ) by the percentage
calculated under paragraph (2) (b).

(2) A trustee may, without court approval, convert an
income trust to a total return unitrust, reconvert a total
return unitrust to an income trust, or change the percentage
used to calculate the unitrust amount or the method used to
determine the fair market value of the trust if:

(a) The trustee adopts a written statement regarding trust
distributions which #hat provides:

1. In the case of a trust being administered as an income
trust, that future distributions from the trust will be unitrust
amounts rather than net income, and indicates the manner in
which the unitrust amount will be calculated and the method in
which the fair market value of the trust will be determined.

2. In the case of a trust being administered as a total
return unitrust, that:

a. Future distributions from the trust will be net income
rather than unitrust amounts; or

b. The percentage used to calculate the unitrust amount or
the method used to determine the fair market value of the trust
will be changed, and indicates the manner in which the new

unitrust amount will be calculated and the method in which the
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new fair market value of the trust will be determined;

(b) The trustee determines the terms of the unitrust under
one of the following methods:

1. A disinterested trustee determines, or if there is no
trustee other than an interested trustee, the interested trustee
appoints a disinterested person who, in its sole discretion but
acting in a fiduciary capacity, determines for the interested
trustee:

a. The percentage to be used to calculate the unitrust
amount, provided the percentage used is not greater than 5
percent nor less than 3 percent;

b. The method to be used in determining the fair market
value of the trust; and

c. Which assets, if any, are to be excluded in determining
the unitrust amount; or

2. The interested trustee or disinterested trustee
administers the trust such that:

a. The percentage used to calculate the unitrust amount is
50 percent of the appltiecabltefederal rate as defined in the
Internal Revenue Code, 26 U.S.C. s. 7520, in effect for the
month the conversion under this section becomes effective and
for each January thereafter; however, if the percentage
calculated exceeds 5 percent, the unitrust percentage is shaltd
be 5 percent and if the percentage calculated is less than 3
percent, the unitrust percentage is shald—be 3 percent; and

b. The fair market value of the trust shall be determined
at least annually on an asset-by-asset basis, reasonably and in

good faith, in accordance with £he—provisiens—ef s. 738.202(5),

except the following property shall not be included in
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determining the value of the trust:

(I) Any residential property or any tangible personal
property that, as of the first business day of the current
valuation year, one or more current beneficiaries of the trust
have or have had the right to occupy, or have or have had the
right to possess or control, Hother than in his or her capacity
as trustee of the trust}, and instead the right of occupancy or
the right to possession and control is shald—be—deemed—to—be the
unitrust amount with respect to such property; however, the

unitrust amount must skhed+ be adjusted to take into account

partial distributions from or receipt into the trust of such
property during the valuation year;-

(IT) Any asset specifically given to a beneficiary and the
return on investment on such property, which return on
investment shall be distributable to the sweh beneficiary; or—

(IIT) Any asset while held in a decedent’s +testater’s

estate;
(c) The trustee sends written notice of its intention to
take such action, along with copies of the sweh written

statement regarding trust distributions and this section, and,

if applicable, the determinations of either the trustee or the
disinterested person to:

1. The grantor of the trust, if living.

2. All living persons who are currently receiving or
eligible to receive distributions of income from ef the trust.

3. All living persons who would receive distributions of
principal of the trust if the trust were to terminate at the
time of £he giving ef such notice Hwithout regard to the

exercise of any power of appointment,) or, if the trust does not
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provide for its termination, all living persons who would
receive or be eligible to receive distributions of income or
principal of the trust if the persons identified in subparagraph
2. were deceased.

4. All persons acting as advisers or protectors of the

trust.

Notice under this paragraph shall be served informally+ in the
manner provided in the Florida Rules of Civil Procedure relating
to service of pleadings subsequent to the initial pleading.
Notice may be served on a legal representative or natural
guardian of a person without £he filing ef any proceeding or
approval of any court;

(d) At least one person receiving notice under each of
subparagraphs (c)2. and 3. is legally competent; and

(e) No person receiving such notice objects, by written
instrument delivered to the trustee, to the proposed action of
the trustee or the determinations of the disinterested person

within 60 days after service of such notice. An objection under

this——seetion may be executed by a legal representative or
natural guardian of a person without #he filing &% any
proceeding or approval of any court.

(3) If a trustee desires to convert an income trust to a
total return unitrust, reconvert a total return unitrust to an
income trust, or change the percentage used to calculate the
unitrust amount or the method used to determine a fair market
value of the trust but does not have the ability to or elects
not to do it under subsection (2), the trustee may petition the

circuit court for such order as the trustee deems appropriate.
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In that event, the court, in its own discretion or on the
petition of such trustee or any person having an income or
remainder interest in the trust, may appoint a disinterested
person who, acting in a fiduciary capacity, shall present such
information to the court as is shaldi—Pbe necessary for the court

to make a determination hereunder.

(4) 45 Following the conversion of an income trust to a

total return unitrust, the trustee:

(a) Shall treat the unitrust amount as if it were net
income of the trust for purposes of determining the amount
available, from time to time, for distribution from the trust.

(b) May allocate to trust income for each taxable year of
the trust, or portion thereof:

1. Net short-term capital gain described in the Internal
Revenue Code, 26 U.S.C. s. 1222(5), for such year, or portion
thereof, but only to the extent that the amount so allocated
together with all other amounts allocated to trust income, as
determined under the provisions of this chapter without regard
to this section and s. 738.104, for such year, or portion
thereof, does not exceed the unitrust amount for such year, or

portion thereof.
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2. Net long-term capital gain described in the Internal
Revenue Code, 26 U.S.C. s. 1222(7), for such year, or portion
thereof, but only to the extent that the amount so allocated
together with all other amounts, including amounts described in
subparagraph 1., allocated to trust income for such year, or
portion thereof, does not exceed the unitrust amount for such
year, or portion thereof.

(5)46)> In administering a total return unitrust, the
trustee may, in its sole discretion but subject to the
provisions of the governing instrument, determine:

(a) The effective date of the conversion.

(b) The timing of distributions, including provisions for
prorating a distribution for a short year in which a
beneficiary’s right to payments commences or ceases.

(c) Whether distributions are to be made in cash or in kind
or partly in cash and partly in kind.

(d) If the trust is reconverted to an income trust, the
effective date of such reconversion.

(e) Such other administrative issues as may be necessary or
appropriate to carry out the purposes of this section.

(6) 4+ Conversion to a total return unitrust under +he
proevisiens—oef this section does shaid not affect any other
provision of the governing instrument, if any, regarding
distributions of principal.

(7)48> Any trustee or disinterested person who in good
faith takes or fails to take any action under this section is
shatt not be liable to any person affected by such action or

inaction, regardless of whether such person received written

notice as provided in this section or ard—regardiess—of—whether
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such person was under a legal disability at the time of the
delivery of such notice. Such person’s exclusive remedy is shaltd
be to obtain, under subsection (8) +%)-, an order of the court
directing the trustee to convert an income trust to a total
return unitrust, to reconvert from a total return unitrust to an
income trust, or to change the percentage used to calculate the
unitrust amount. If a court determines that the trustee or

disinterested person has not acted in good faith in taking or

failing to take any action under this section, theprovisieons—ef

s. 738.105(3) applies =ppty.

(8)+45> If a majority in interest of either the income or
remainder beneficiaries of an income trust has delivered to the
trustee a written objection to the amount of the income
distributions of the trust, and, if the trustee has failed to
resolve the objection to the satisfaction of the objecting

beneficiaries within 6 months after fxrem—Ethe receipt of such

written objection, £hern the objecting beneficiaries may petition
the court in accordance with subsection (3).
(9)4+8)> This section pertains sha

pertaining to the administration of a trust and is applicable to

12N Aot Al o
iy oottt =)

@D

il =
T O

H-

any trust that is administered either in this state or under
Florida law unless:

(a) The governing instrument reflects an intention that the
current beneficiary or beneficiaries are to receive an amount
other than a reasonable current return from the trust;

(b) The trust is a trust described in the Internal Revenue
Code, 26 U.S.C. s. 170(f) (2) (B), s. 642(c) (5), s. 664(d), s.
2702 (a) (3), or s. 2702(b);

(c) One or more persons to whom the trustee could
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distribute income have a power of withdrawal over the trust:

1. That is not subject to an ascertainable standard under
the Internal Revenue Code, 26 U.S.C. s. 2041 or s. 2514, and
exceeds in any calendar year the amount set forth in the
Internal Revenue Code, 26 U.S.C. s. 2041(b) (2) or s. 2514(e); or

2. A power of withdrawal over the trust that can be
exercised to discharge a duty of support he or she possesses; or

(d) The governing instrument expressly prohibits use of
this section by specific reference to the section. A provision
in the governing instrument that, “The provisions of section
738.1041, Florida Statutes, as amended, or any corresponding
provision of future law, may shalit not be used in the
administration of this trust,” or similar words reflecting such
intent are shait—Pbe sufficient to preclude the use of this
sectiony—er

Tl
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eurrently possesses—the power—fto—adiustunder s+—7F38-104.

(10) 43> The grantor of a trust may create an express total

return unitrust that whieh will be beeeme effective as provided

in the trust instrument deewment without requiring a conversion

under this section.

(a) An express total return unitrust created by the grantor
of the trust is shaidt—Pbe treated as a unitrust urder—this
seetion only if the terms of the trust instrument deeument

contain all of the following provisions:
1l.4a) That distributions from the trust will be unitrust

amounts and the manner in which the unitrust amount will be

calculated; and hemethodin—whieh +the faoir market valge—of +he

e 11 I P NS S NS N I
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2.4b> The percentage to be used to calculate the unitrust
amount, provided the percentage used is not greater than 5
percent nor less than 3 percent.

(b) The trust instrument may also contain provisions

specifying:

l.4e) The method to be used in determining the fair market

value of the trust, including whether to use an average fair

market value or the fair market value of the assets held by the

trust at the beginning of the current year; or—=

2.4 Which assets, 1f any, are to be excluded in
determining the unitrust amount.

(c) This section establishes the method of determining the

fair market value of the trust if the trust instrument is silent

as to subparagraph (b)l., and to specify those assets, if any,

which are to be excluded in determining the unitrust amount if

the trust instrument is silent as to subparagraph (b)Z2.

Section 5. Subsections (1), (3), and (4) of section
738.105, Florida Statutes, are amended to read:

738.105 Judicial control of discretionary powers.—

(1) A court may shald not change a trustee’s fidueiary’s
decision to exercise or not to exercise a discretionary power
conferred by this chapter unless the court determines that the
decision was an abuse of the trustee’s fidweigryls discretion. A
court may shaltd not determine that a trustee fiduweiary abused
its discretion merely because the court would have exercised the
discretion in a different manner or would not have exercised the
discretion.

(3) If a court determines that a trustee f£idweiary has
abused its discretion, the remedy is shaltd—Pbe to restore the
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income and remainder beneficiaries to the positions they would
have occupied if the trustee fidweiary had not abused its
discretion, in accordance with aeeerding—+te the following rules:

(a) To the extent the abuse of discretion has resulted in
no distribution to a beneficiary or a distribution that is too
small, the court shall require the trustee fiduweiary to
distribute from the trust to the beneficiary an amount the court
determines will restore the beneficiary, in whole or in part, to
his or her appropriate position.

(b) To the extent the abuse of discretion has resulted in a
distribution to a beneficiary that is too large, the court shall
restore the beneficiaries, the trust, or both, in whole or in
part, to their appropriate positions by requiring the trustee
fiduweiary to withhold an amount from one or more future
distributions to the beneficiary who received the distribution
that was too large or requiring that beneficiary to return some
or all of the distribution to the trust.

(c) To the extent the court is unable, after applying
paragraphs (a) and (b), to restore the beneficiaries ory the
trust, or both, to the positions they would have occupied if the
trustee f£3+dueiary had not abused its discretion, the court may
require the trustee fiduweiary to pay an appropriate amount from
its own funds to one or more of the beneficiaries or the trust
or both.

(4) Upon the filing of a petition by the trustee fidweiary,
the court having Jjurisdiction over the trust er—estate shall
determine whether a proposed exercise or nonexercise by the
trustee f£i+dueiary of a discretionary power conferred by this
chapter will result in an abuse of the trustee’s fidweiaryls
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discretion. If the petition describes the proposed exercise or
nonexercise of the power and contains sufficient information to
inform the beneficiaries of the reasons for the proposal, the
facts upon which the trustee fidweiary relies, and an
explanation of how the income and remainder beneficiaries will
be affected by the proposed exercise or nonexercise of the
power, a beneficiary who challenges the proposed exercise or
nonexercise has the burden of establishing that such exercise or
nonexercise will result in an abuse of discretion.

Section 6. Subsections (1) through (4) of section 738.201,
Florida Statutes, are amended to read:

738.201 Determination and distribution of net income.—After
a decedent dies, in the case of an estate, or after an income
interest in a trust ends, the following rules apply:

(1) A fiduciary of an estate or of a terminating income
interest shall determine the amount of net income and net
principal receipts received from property specifically given to
a beneficiary under £he—+ruwles—irn ss. 738.301-738.706 which-appty

+
C

+ paa o
cCrC oo

o £ees and £he—rultes—3in subsection (5). The fiduciary shall
distribute the net income and net principal receipts to the
beneficiary who is to receive the specific property.

(2) A fiduciary shall determine the remaining net income of
a decedent’s estate or a terminating income interest under £he

rotes—3n ss. 738.301-738.706 which aoppty—te—trustees and by:

(a) Including in net income all income from property used
to discharge liabilities.

(b) Paying from income or principal, in the fiduciary’s
discretion, fees of attorneys, accountants, and fiduciaries;

court costs and other expenses of administration; and interest
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on death taxes.y—bwt The fiduciary may pay those expenses from
income of property passing to a trust for which the fiduciary
claims an estate tax marital or charitable deduction under the

Internal Revenue Code or comparable law of any state only to the

extent the payment of those expenses from income will not cause
the reduction or loss of the deduction.

(c) Paying from principal all other disbursements made or
incurred in connection with the settlement of a decedent’s
estate or the winding up of a terminating income interest,
including debts,

funeral expenses, disposition of remains,

family allowances, and death taxes and related penalties that
are apportioned to the estate or terminating income interest by

the will, the terms of the trust, or applicable law.

S
(3) If A fidueiary shall distribute—+toe a beneficiary who

receives a pecuniary devise amewrnt outright is also entitled to

receive £he interest or any other amount on the devise under the
terms of previded—Pby the will ory—the—terms—of the
fiduciary shall distribute the interest or other amount
apptieabte—daw from net income determined under subsection (2)

or from principal to the extent net income is insufficient. FH—=

the trust,
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after distributions required under subsections

subseetion—32+ in the manner described in s.

(1)-(3) by
738.202 to all
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other beneficiaries, including a beneficiary who receives a
pecuniary amount in trust, even if the beneficiary holds an
unqualified power to withdraw assets from the trust or other
presently exercisable general power of appointment over the
trust.

Section 7. Section 738.202, Florida Statutes, is amended to
read:

738.202 Distribution to residuary and remainder
beneficiaries.—

(1) Each beneficiary described in s. 738.201(4) is entitled

to receive a portion of the net income remaining after the

application of s. 738.201(1)-(3), which is equal to the

beneficiary’s fractional interest in undistributed principal
assets, using carrying values as of the distribution date. If a
fiduciary makes more than one distribution of assets to
beneficiaries to whom this section applies, each beneficiary,
including one who does not receive part of the distribution, is
entitled, as of each distribution date, to the net income the
fiduciary hkas received after the date of death or terminating
event or earlier distribution date but has not distributed as of
the current distribution date.

(2) In determining a beneficiary’s share of net income, the
following applies ¥altes—appiy:

(a) The beneficiary is entitled to receive a portion of the
net income equal to the beneficiary’s fractional interest in the

carrying value of the undistributed principal assets immediately

before the distribution date, excluding the amount of unpaid

liabilities ineludingassets—thattlater may besold—+to—meet
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(b) The beneficiary’s fractional interest in the

undistributed principal assets shall be calculated: without

regard—te
1. At the time the interest began and adjusted for any

disproportionate distributions since the interest began;

2. By excluding any liabilities of the estate or trust from

the calculation;

3. By also excluding property specifically given to a

beneficiary and property required to pay pecuniary amounts not

in trust; and-=
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of the aggregate carrying value of those assets determined under

subsection (1) as of the distribution date witheowvt—redueing—the

(c) If a disproportionate distribution of principal is made

to any beneficiary, the respective fractional interests of all

beneficiaries in the remaining underlying assets shall be

recomputed by:

1. Adjusting the carrying value of the principal assets to

their fair market value before the distribution:;

2. Reducing the fractional interest of the recipient of the

disproportionate distribution in the remaining principal assets

by the fair market value of the principal distribution; and

3. Recomputing the fractional interests of all

beneficiaries in the remaining principal assets based upon the

now restated carrying values.

Page 18 of 52
1/24/2012 12:49:53 PM 590-01873E-12




507
508
509
510
511
512
513
514
515
516
517
518
519
520
521
522
523
524
525
526
527
528
529
530
531
532
533
534
535

Florida Senate - 2012 COMMITTEE AMENDMENT
Bill No. SB 978

+he oot £ ot Aot 1o A aoaAnaT g oAy A Ao A n 1~
chHC—a S oSt tTo o T ctitagtc ot o TCoSOaooTy tiCaotf S~ G cC—Ot—wirCrt

(3) If a fiduciary does not distribute all of the collected
but undistributed net income to each person as of a distribution
date, the fiduciary shall maintain appropriate records showing
the interest of each beneficiary in that net income.

(4) A fiduciary may apply the provisions of ¥wtes—in this

section, to the extent the fiduciary considers appropriate, to
net gain or loss realized after the date of death or terminating
event or earlier distribution date from the disposition of a
principal asset if this section applies to the income from the
asset.

(5) The carrying value or fair market value of trust assets

shall be determined on an asset-by-asset basis and are shall—be
conclusive i1f reasonable and determined in good faith.

Determinations of fair market value based on appraisals

performed within 2 years before or after the valuation date are
shall—Pbe presumed reasonable. The values waltwe of trust assets
are shald—be conclusively presumed to be reasonable and
determined in good faith unless proven otherwise in a proceeding
commenced by or on behalf of a person interested in the trust
within the time provided in s. 736.1008.

(6) All distributions to a beneficiary shall be valued

based on their fair market value on the date of distribution.

Section 8. Subsection (4) of section 738.301, Florida

Statutes, 1is amended to read:
738.301 When right to income begins and ends.—An income
beneficiary is entitled to net income from the date on which the

income interest begins.
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(4) An income interest ends on the day before an income
beneficiary dies or another terminating event occurs, or on the
last day of a period during which there is no beneficiary to
whom a fiduciary £ruwstee may distribute income.

Section 9. Subsections (1) and (2) of section 738.302,
Florida Statutes, are amended to read:

738.302 Apportionment of receipts and disbursements when
decedent dies or income interest begins.—

(1) A fiduciary £¥wstee shall allocate an income receipt or
disbursement other than one to which s. 738.201 (1) applies to
principal if the due date of the receipt or disbursement occurs
before a decedent dies in the case of an estate or before an
income interest begins in the case of a trust or successive
income interest.

(2) A fiduciary #£=rwstee shall allocate an income receipt or
disbursement to income if the due date of the receipt or
disbursement occurs on or after the date on which a decedent
dies or an income interest begins and the due date is a periodic
due date. An income receipt or disbursement shall be treated as
accruing from day to day if the due date of the receipt or
disbursement is not periodic or the receipt or disbursement has
no due date. The portion of the receipt or disbursement accruing
before the date on which a decedent dies or an income interest
begins shall be allocated to principal and the balance shall be
allocated to income.

Section 10. Subsections (2) and (3) of section 738.303,
Florida Statutes, are amended to read:

738.303 Apportionment when income interest ends.—

(2) When a mandatory income interest ends, the fiduciary
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565| +*£rustee shall pay to a mandatory income beneficiary who survives
566 that date, or the estate of a deceased mandatory income

567| beneficiary whose death causes the interest to end, the

568| beneficiary’s share of the undistributed income that is not

569| disposed of under the terms of the trust unless the beneficiary
570 has an ungqualified power to revoke more than 5 percent of the
571 trust immediately before the income interest ends. In the latter
572 case, the undistributed income from the portion of the trust

573| that may be revoked shall be added to principal.

574 (3) When a fiduciary’s #£rusteels obligation to pay a fixed

575| annuity or a fixed fraction of the value of the trust’s assets
576| ends, the fiduciary #rustee shall prorate the final payment if
577 and to the extent required by applicable law to accomplish a

578| purpose of the trust or its grantor relating to income, gift,
579| estate, or other tax regquirements.

580 Section 11. Section 738.401, Florida Statutes, is amended
581 to read:

582 738.401 Character of receipts.—

583 (1) For purposes of this section, the term “entity” means a
584 corporation, partnership, limited liability company, regulated
585 investment company, real estate investment trust, common trust
586 fund, or any other organization in which a fiduciary £rustee has
587 an interest other than a trust or estate to which s. 738.402

588 applies, a business or activity to which s. 738.403 applies, or
589 an asset-backed security to which s. 738.608 applies.

590 (2) Except as otherwise provided in this section, a

591 fiduciary £rustee shall allocate to income money received from

592 an entity.

593 (3) Except as otherwise provided in this section, a
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594 fiduciary £rustee shall allocate the following receipts from an
595 entity to principal:

596 (a) Property other than money.

597 (b) Money received in one distribution or a series of

598 related distributions in exchange for part or all of a trust’s

599 or estate’s interest in the entity.

600 (c) Money received in total or partial ligquidation of the
601 entity.

602 (d) Money received from an entity that is a regulated

603 investment company or a real estate investment trust if the
604| money received distributed represents short-term or long-term
605| capital gain realized within the entity.

606 (e) Money received from an entity listed on a public stock

607| exchange during any year of the trust or estate which exceeds 10

608| percent of the fair market value of the trust’s or estate’s

609 interest in the entity on the first day of that year. The amount

610 to be allocated to principal must be reduced to the extent that

611 the cumulative distributions from the entity to the trust or

612 estate allocated to income does not exceed a cumulative annual

613 return of 3 percent of the fair market value of the interest in

614 the entity at the beginning of each year or portion of a year

615 for the number of years or portion of years in the period that

616 the interest in the entity has been held by the trust or estate.

617 If a trustee has exercised a power to adjust under s. 738.104

618| during any period the interest in the entity has been held by

619 the trust, the trustee, in determining the total income

620 distributions from that entity, must take into account the

621 extent to which the exercise of that power resulted in income to

622 the trust from that entity for that period. If the income of the
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623 trust for any period has been computed under s. 738.1041, the

624 trustee, in determining the total income distributions from that

625| entity for that period, must take into account the portion of

626| the unitrust amount paid as a result of the ownership of the

627 trust’s interest in the entity for that period.

628 (4) If a fiduciary #£rustee elects, or continues an election
629| made by its predecessor, to reinvest dividends in shares of

630 stock of a distributing corporation or fund, whether evidenced
631| by new certificates or entries on the books of the distributing
632| entity, the new shares shatt retain their character as income.
633 (5) Money is received in partial liquidation:

634 (a) To the extent the entity, at or near the time of a

635 distribution, indicates that such money is a distribution in

636| partial liquidation; or

637 (b) To the extent £ the total amount of money and property

038 received in a distribution or series of related distributions

639 from an entity that is not listed on a public stock exchange

i
640| exceeds is—greater—than 20 percent of the trust’s or estate’s

641 pro rata share of the entity’s gross assets, as shown by the

642 entity’s year-end financial statements immediately preceding the
643 initial receipt.

644
645 This subsection does not apply to an entity to which subsection

646 (7) applies.

647 (6) Money may not is—nmet—reeceivedinpartial—tiguidationy

648| wmor—maymerey be taken into account in determining any excess

049 under paragraph (5) (b), to the extent that the cumulative

650 distributions from the entity to the trust or the estate
651 allocated to income do not exceed the greater of: suvehmoney
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652 dees—notexceed—the amount of income—tax—a trusteeor

653 beanaf1 g vy manod g EANE R TN N PN IR =W DN 22PN £ +ha At gty o
MCLLCJ.J.&/J.LAJ._Y T oS T J_uu._y 1T CTOAaA T I LT TT T UITTCT O CTIT CLLL_J.L__Y CTIITTO T

654 distributes—+the money-

655 (a) A cumulative annual return of 3 percent of the entity’s

656| carrying value computed at the beginning of each period for the

657 number of years or portion of years that the entity was held by

658 the fiduciary. If a trustee has exercised a power to adjust

659| under s. 738.104 during any period the interest in the entity

660 has been held by the trust, the trustee, in determining the

661 total income distributions from that entity, must take into

662| account the extent to which exercise of the power resulted in

663 income to the trust from that entity for that period. If the

664 income of a trust for any period has been computed pursuant to

665 s. 738.1041, the trustee, in determining the total income

666| distributions from the entity for that period, must take into

667 account the portion of the unitrust amount paid as a result of

668 the ownership of the trust’s interest in the entity for that

669| period; or
670 (b) If the entity is treated as a partnership, subchapter S

671 corporation, or a disregarded entity pursuant to the Internal

672 Revenue Code of 1986, as amended, the amount of income tax

673| attributable to the trust’s or estate’s ownership share of the

674 entity, based on its pro rata share of the taxable income of the

675 entity that distributes the money, for the number of years or

676| portion of years that the interest in the entity was held by the

677 fiduciary, calculated as if all of that tax was incurred by the

678 fiduciary.

679 (7) The following applies speeiat—rutes—shaltt—appty to
680| money mereys Oor property received by a private trustee as a

Page 24 of 52
1/24/2012 12:49:53 PM 590-01873E-12




681
682
683
684
685
686
687
688
689
690
691
692
693
694
695
696
697
698
699
700
701
702
703
704
705
706
707
708
709

Florida Senate - 2012 COMMITTEE AMENDMENT
Bill No. SB 978

LRI -

distribution from an investment entity emtities described in

this subsection:

(a) The trustee shall first treat as income of the trust

all of the money or property received from the investment entity

in the current year which would be considered income under this

chapter if the trustee had directly held the trust’s pro rata

share of the assets of the investment entity. For this purpose,

all distributions received in the current year must be

aggregated.

(b) The trustee shall next treat as income of the trust any

additional money or property received in the current year which

would have been considered income in the prior 2 years under

paragraph (a) if additional money or property had been received

from the investment entity in any of those prior 2 years. The

amount to be treated as income shall be reduced by any

distributions of money or property made by the investment entity

to the trust during the current and prior 2 years which were

treated as income under this paragraph.

(c) The remainder of the distribution, if any, is treated

as principal.

(d) As used in this subsection, the term:

1. “Investment entity” means an entity, other than a

business activity conducted by the trustee described in s.

738.403 or an entity that is listed on a public stock exchange,

which is treated as a partnership, subchapter S corporation, or

disregarded entity pursuant to the Internal Revenue Code of

1986, as amended, and which normally derives 50 percent or more

of its annual cumulative net income from interest, dividends,

annuities, royalties, rental activity, or other passive
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Section 13. Section 738.403, Florida Statutes, i1s amended

receipt from the trust.

to read:

738.403 Business and other activities conducted by
fiduciary £rustee.—

(1) If a fiduciary £rwstee who conducts a business or other
activity determines that it is in the best interest of all the
beneficiaries to account separately for the business or activity
instead of accounting for the business or activity as part of

the trust’s or estate’s general accounting records, the

fiduciary £¥wstee may maintain separate accounting records for
the transactions of the suweh business or other activity, whether
or not the assets of such business or activity are segregated
from other trust or estate assets.

(2) A fiduciary #£rwstee who accounts separately for a
business or other activity may determine the extent to which the
net cash receipts of the sweh business or activity must be
retained for working capital, the acgquisition or replacement of
fixed assets, and other reasonably foreseeable needs of the
business or activity, and the extent to which the remaining net
cash receipts are accounted for as principal or income in the

trust’s or estate’s general accounting records. If a fiduciary

£rustee sells assets of the business or other activity, other

than in the ordinary course of the business or activity, the

fiduciary must £rust shad+ account for the net amount received

as principal in the trust’s or estate’s general accounting

records to the extent the fiduciary £rustee determines that the
amount received is no longer required in the conduct of the

business.
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(3) Activities for which a fiduciary #rustee may maintain
separate accounting records include:
(a) Retail, manufacturing, service, and other traditional

business activities.

(b) Farming.

(c) Raising and selling livestock and other animals.
(d) Management of rental properties.

(e) Extraction of minerals and other natural resources.
(f) Timber operations.

(g) Activities to which s. 738.607 738668 applies.

Section 14. Section 738.501, Florida Statutes, 1s amended
to read:

738.501 Principal receipts.—A fiduciary #£ruwstee shall
allocate to principal:

(1) To the extent not allocated to income under this

chapter, assets received from a donor f£ramsferer during the

donor’s transfereorls lifetime, a decedent’s estate, a trust with

a terminating income interest, or a payor under a contract

naming the trust, estate, or fiduciary +ts—trustee as

beneficiary.

(2) Money or other property received from the sale,
exchange, liquidation, or change in form of a principal asset,
including realized profit, subject to this section.

(3) Amounts recovered from third parties to reimburse the
trust or estate because of disbursements described in s.
738.702 (1) (g) or for other reasons to the extent not based on
the loss of income.

(4) Proceeds of property taken by eminent domain; however,

bt a separate award made for the loss of income with respect to
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an accounting period during which a current income beneficiary
had a mandatory income interest is income.

(5) Net income received in an accounting period during
which there is no beneficiary to whom a fiduciary +rustee may or
shall distribute income.

(6) Other receipts as provided in ss. 738.601-738.608.

Section 15. Section 738.502, Florida Statutes, i1s amended

to read:

738.502 Rental property.—I1f Fe—the—extent a fiduciary
£rustee accounts for receipts from rental property pursuant to
this section, the fiduciary +£rustee shall allocate to income an
amount received as rent of real or personal property, including
an amount received for cancellation or renewal of a lease. An
amount received as a refundable deposit, including a security
deposit or a deposit that is to be applied as rent for future
periods, must shadtt be added to principal and held subject to
the terms of the lease and is not available for distribution to

a beneficiary until the fiduciary’s +rusteels contractual

obligations have been satisfied with respect to that amount.

Section 16. Subsections (1), (2), and (3) of section
738.503, Florida Statutes, are amended to read:

738.503 Obligation to pay money.—

(1) An amount received as interest, whether determined at a
fixed, wvariable, or floating rate, on an obligation to pay money
to the fiduciary #£rustee, including an amount received as
consideration for prepaying principal, shall be allocated to
income without any provision for amortization of premium.

(2) Except as otherwise provided herein, a fiduciary

£rustee shall allocate to principal an amount received from the
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sale, redemption, or other disposition of an obligation to pay
money to the fiduciary £rustee.

(3) The increment in value of a bond or other obligation
for the payment of money bearing no stated interest but payable
at a future time in excess of the price at which it was issued
or purchased, if purchased after issuance, 1is distributable as
income. If the increment in value accrues and becomes payable
pursuant to a fixed schedule of appreciation, it may be
distributed to the beneficiary who was the income beneficiary at
the £his time of increment from the first principal cash
available or, if none is available, when the increment is
realized by sale, redemption, or other disposition. If When
unrealized increment is distributed as income but out of
principal, the principal must shai+ be reimbursed for the
increment when realized. If, in the reasonable judgment of the
fiduciary £rustee, exercised in good faith, the ultimate payment
of the bond principal is in doubt, the fiduciary Erustee may
withhold the payment of incremental interest to the income
beneficiary.

Section 17. Subsections (1) and (2) of section 738.504,
Florida Statutes, are amended to read:

738.504 Insurance policies and similar contracts.—

(1) Except as otherwise provided in subsection (2), a
fiduciary +£rustee shall allocate to principal the proceeds of a

life insurance policy or other contract in which the trust,

estate, or fiduciary its—trustee is named as beneficiary,

including a contract that insures the trust, estate, or

fiduciary +ts—trustee against loss for damage to, destruction

of, or loss of title to a trust or estate asset. The fiduciary
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£rustee shall allocate dividends on an insurance policy to
income if the premiums on the policy are paid from income and to
principal if the premiums are paid from principal.

(2) A fiduciary #&rustee shall allocate to income the
proceeds of a contract that insures the fiduciary +rustee
against loss of occupancy or other use by an income beneficiary,
loss of income, or, subject to s. 738.403, loss of profits from
a business.

Section 18. Section 738.601, Florida Statutes, is amended
to read:

738.601 Insubstantial allocations not required.—If a
fiduciary £rustee determines that an allocation between
principal and income required by s. 738.602, s. 738.603, s.
738.004, s. 738.605, or s. 738.608 is insubstantial, the
fiduciary £rustee may allocate the entire amount to principal
unless one of the circumstances described in s. 738.104(3)

applies to the allocation. This power may be exercised by a

cofiduciary under eetrustee—in the circumstances described in s.

738.104 (4) and may be released for the reasons and in the manner
described in s. 738.104(5). An allocation is presumed to be
insubstantial if:

(1) The amount of the allocation would increase or decrease
net income in an accounting period, as determined before the
allocation, by less than 10 percent; or

(2) The value of the asset producing the receipt for which
the allocation would be made is less than 10 percent of the

total value of the trust or estate £rustls assets at the

beginning of the accounting period.

Section 19. Section 738.602, Florida Statutes, is amended
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738.602 Payments from deferred compensation plans,

to read:

annuities, and retirement plans or accounts.—

(1) As used in Fer—purpeses—of this section, the term:

(a) “Fund” means a private or commercial annuity, an

individual retirement account, an individual retirement annuity,
a deferred compensation plan, a pension plan, a profit-sharing
plan, a stock-bonus plan, an employee stock-ownership plan, or
another similar arrangement in which federal income tax is
deferred.

(b) “Income of the fund” means income that is determined
according to subsection (2) or subsection (3).

(c) “Nonseparate account” means a fund for which the wvalue
of the participant’s or account owner’s right to receive
benefits can be determined only by the occurrence of a date or
event as defined in the instrument governing the fund.

(d) “Payment” means a distribution from a fund that a
fiduciary £rustee may receive over a fixed number of years or
during the life of one or more individuals because of services
rendered or property transferred to the payor in exchange for
future payments. The term includes a distribution made in money
or property from the payor’s general assets or from a fund
created by the payor or payee.

(e) “Separate account” means a fund holding assets
exclusively for the benefit of a participant or account owner
and:

1. The value of such assets or the value of the separate
account is ascertainable at any time; or

2. The administrator of the fund maintains records that
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show receipts and disbursements associated with such assets.

(2) (a) For a fund that is a separate account, income of the
fund shall be determined:

1. As if the fund were a trust subject to the provisions of
ss. 738.401-738.706; or

2. As a unitrust amount calculated by multiplying the fair
market value of the fund as of the first day of the first
accounting period and, thereafter, as of the last day of the
accounting period that immediately precedes the accounting
period during which a payment is received by the percentage
determined in accordance with s. 738.1041(2) (b)2.a. The
fiduciary £rustee shall determine such percentage as of the
first month that the fiduciary’s +rusteels election to treat the

income of the fund as a unitrust amount becomes effective. For
purposes of this subparagraph, “fair market value” means the
fair market value of the assets held in the fund as of the
applicable valuation date determined as provided in this
subparagraph. The fiduciary £rustee is not liable for good faith
reliance upon any valuation supplied by the person or persons in
possession of the fund. If the fiduciary #£rustee makes or
terminates an election under this subparagraph, the fiduciary
£rustee shall make such disclosure in a trust disclosure

document that satisfies the requirements of s. 736.1008(4) (a).

(b) The fiduciary may £rusteeshall have diseretion—+to

elect the method of determining the income of the fund pursuant
to this subsection and may change the method of determining
income of the fund for any future accounting period.

(3) For a fund that is a nonseparate account, income of the

fund is a unitrust amount determined by calculating the present
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(5) For a trust that whieh, in order to qualify for the
estate or gift tax marital deduction under the Internal Revenue

Code or comparable law of any state, entitles the spouse to all

of the income of the trust, and the terms of the trust are
silent as to the time and frequency for distribution of the
income of the fund—thken:

(a) For a fund that is a separate account, unless the
spouse directs the fiduciary £rustee to leave the income of the
fund in the fund, the fiduciary #£rwstee shall withdraw and pay
to the spouse, at least me—Ztess—Ereguently—+than annually:

1. A1l of the income of the fund determined in accordance
with subparagraph (2) (a)l.; or

2. The income of the fund as a unitrust amount determined
in accordance with subparagraph (2) (a)2.

(b) For a fund that is a nonseparate account, the fiduciary
£rustee shall withdraw and pay to the spouse, at least me—3dess
freguently—+than annually, the income of the fund as a unitrust
amount determined in accordance with subsection (3).

(6) This section does not apply to payments to which s.
738.603 applies.

Section 20. Section 738.603, Florida Statutes, is amended
to read:

738.603 Ligquidating asset.—
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(1) For purposes of this section, the term “liquidating
asset” means an asset the value of which will diminish or
terminate because the asset is expected to produce receipts for
a period of limited duration. The term includes a leasehold,

patent, copyright, royalty right, and right to receive payments

for during—aperiod—of more than 1 year under an arrangement
that does not provide for the payment of interest on the unpaid
balance. The term does not include a payment subject to s.
738.602, resources subject to s. 738.604, timber subject to s.
738.605, an activity subject to s. 738.607, an asset subject to
s. 738.608, or any asset for which the fiduciary +rustee
establishes a reserve for depreciation under s. 738.703.

(2) A fiduciary #£rustee shall allocate to income 5 16

percent of the receipts from the carrying value of a liquidating

asset and the balance to principal. Amounts allocated to

principal shall reduce the carrying value of the liquidating

asset, but not below zero. Amounts received in excess of the

remaining carrying value must be allocated to principal.

Section 21. Subsections (1), (3), and (4) of section
738.004, Florida Statutes, are amended to read:

738.0604 Minerals, water, and other natural resources.—

(1) If Fe—the—extent a fiduciary +rustee accounts for
receipts from an interest in minerals or other natural resources
pursuant to this section, the fiduciary £rwstee shall allocate
such receipts as follows:

(a) If received as nominal delay rental or nominal annual
rent on a lease, a receipt shall be allocated to income.

(b) If received from a production payment, a receipt shall

be allocated to income if and to the extent the agreement
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creating the production payment provides a factor for interest
or i1its equivalent. The balance shall be allocated to principal.

(c) If an amount received as a royalty, shut-in-well
payment, take-or-pay payment, bonus, or delay rental is more
than nominal, 90 percent shall be allocated to principal and the
balance to income.

(d) If an amount is received from a working interest or any
other interest not provided for in paragraph (a), paragraph (b),
or paragraph (c), 90 percent of the net amount received shall be
allocated to principal and the balance to income.

(3) This chapter applies whether or not a decedent or donor
was extracting minerals, water, or other natural resources
before the interest became subject to the trust or estate.

(4) If a trust or estate owns an interest in minerals,
water, or other natural resources on January 1, 2003, the
fiduciary £rustee may allocate receipts from the interest as
provided in this chapter or in the manner used by the fiduciary
£rustee before January 1, 2003. If the trust or estate acquires
an interest in minerals, water, or other natural resources after
January 1, 2003, the fiduciary #£ruwstee shall allocate receipts
from the interest as provided in this chapter.

Section 22. Section 738.605, Florida Statutes, is amended

to read:
738.605 Timber.—
(1) If Fo—%h tent a fiduciary Erustee accounts for

receipts from the sale of timber and related products pursuant
to this section, the fiduciary £rustee shall allocate such £he

net receipts as follows:

(a) To income to the extent the amount of timber removed
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from the land does not exceed the rate of growth of the timber
during the accounting periods in which a beneficiary has a
mandatory income interest;

(b) To principal to the extent the amount of timber removed
from the land exceeds the rate of growth of the timber or the
net receipts are from the sale of standing timber;

(c) To or between income and principal if the net receipts
are from the lease of timberland or from a contract to cut
timber from land owned by a trust or estate by determining the
amount of timber removed from the land under the lease or
contract and applying the rules in paragraphs (a) and (b); or

(d) To principal to the extent advance payments, bonuses,
and other payments are not allocated pursuant to paragraph (a),
paragraph (b), or paragraph (c).

(2) In determining net receipts to be allocated pursuant to
subsection (1), a fiduciary +rwstee shall deduct and transfer to
principal a reasonable amount for depletion.

(3) This chapter applies whether or not a decedent or donor

£ransfereor was harvesting timber from the property before the

property became subject to the trust or estate.

(4) If a trust or estate owns an interest in timberland on
January 1, 2003, the fiduciary #£ruwstee may allocate net receipts
from the sale of timber and related products as provided in this
chapter or in the manner used by the fiduciary +rustee before
January 1, 2003. If the trust or estate acquires an interest in
timberland after January 1, 2003, the fiduciary +rustee shall
allocate net receipts from the sale of timber and related
products as provided in this chapter.

Section 23. Subsection (1) of section 738.606, Florida
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Statutes, is amended to read:
738.606 Property not productive of income.—

(1) If a marital deduction under the Internal Revenue Code

or comparable law of any state is allowed for all or part of a

trust the income of which must is—reguired—+toe be distributed to

the grantor’s spouse and the assets of which consist
substantially of property that does not provide the spouse with
sufficient income from or use of the trust assets, and if the
amounts the trustee transfers from principal to income under s.
738.104 and distributes to the spouse from principal pursuant to
the terms of the trust are insufficient to provide the spouse
with the beneficial enjoyment required to obtain the marital
deduction, the spouse may require the trustee to make property
productive of income, convert property within a reasonable time,
or exercise the power conferred by ss. 738.104 and 738.1041. The
trustee may decide which action or combination of actions to
take.

Section 24. Subsections (2) and (3) of section 738.607,
Florida Statutes, are amended to read:

738.607 Derivatives and options.—

(2) To the extent a fiduciary #£rwstee does not account
under s. 738.403 for transactions in derivatives, the fiduciary
£rustee shall allocate to principal receipts from and
disbursements made in connection with those transactions.

(3) If a fiduciary #£¥ustee grants an option to buy property
from the trust or estate whether or not the trust or estate owns
the property when the option is granted, grants an option that
permits another person to sell property to the trust or estate,

or acquires an option to buy property for the trust or estate or
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an option to sell an asset owned by the trust or estate, and the
fiduciary Erustee or other owner of the asset is required to
deliver the asset if the option is exercised, an amount received
for granting the option shall be allocated to principal. An
amount paid to acquire the option shall be paid from principal.
A gain or loss realized upon the exercise of an option,
including an option granted to a grantor of the trust or estate
for services rendered, shall be allocated to principal.

Section 25. Subsections (2) and (3) of section 738.608,
Florida Statutes, are amended to read:

738.608 Asset-backed securities.—

(2) If a trust or estate receives a payment from interest
or other current return and from other proceeds of the
collateral financial assets, the fiduciary #£rustee shall
allocate to income the portion of the payment which the payor
identifies as being from interest or other current return and
shatt allocate the balance of the payment to principal.

(3) If a trust or estate receives one or more payments in

exchange for the trust’s or estate’s entire interest in an

asset-backed security during a single accounting period, the
fiduciary #£rustee shall allocate the payments to principal. If a
payment is one of a series of payments that will result in the

liquidation of the trust’s or estate’s interest in the security

over more than a single accounting period, the fiduciary #£rustee
shall allocate 10 percent of the payment to income and the
balance to principal.

Section 26. Section 738.701, Florida Statutes, is amended
to read:

738.701 Disbursements from income.—A fiduciary £rustee
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shall make the following disbursements from income to the extent

they are not disbursements to which s. 738.201 (2)4a)r—er—te)
applies:

(1) One-half of the regular compensation of the fiduciary
£rustee and of any person providing investment advisory or
custodial services to the fiduciary +£rustee.

(2) One-half of all expenses for accountings, judicial
proceedings, or other matters that involve both the income and
remainder interests.

(3) All of the other ordinary expenses incurred in
connection with the administration, management, or preservation
of trust property and the distribution of income, including
interest, ordinary repairs, regularly recurring taxes assessed
against principal, and expenses of a proceeding or other matter
that concerns primarily the income interest.

(4) Recurring premiums on insurance covering the loss of a
principal asset or the loss of income from or use of the asset.
Section 27. Subsection (1) of section 738.702, Florida

Statutes, is amended to read:

738.702 Disbursements from principal.—

(1) A fiduciary #rustee shall make the following
disbursements from principal:

(a) The remaining one-half of the disbursements described
in s. 738.701(1) and (2).

(b) All of the trustee’s compensation calculated on
principal as a fee for acceptance, distribution, or termination
and disbursements made to prepare property for sale.

(c) Payments on the principal of a trust debt.

(d) Expenses of a proceeding that concerns primarily
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principal, including a proceeding to construe the trust or will,
or to protect the trust, estate, or its property.

(e) Premiums paid on a policy of insurance not described in
s. 738.701(4) of which the trust or estate is the owner and
beneficiary.

(f) Estate, inheritance, and other transfer taxes,
including penalties, apportioned to the trust.

(g) Disbursements related to environmental matters,
including reclamation, assessing environmental conditions,
remedying and removing environmental contamination, monitoring
remedial activities and the release of substances, preventing
future releases of substances, collecting amounts from persons
liable or potentially liable for the costs of such activities,
penalties imposed under environmental laws or regulations and
other payments made to comply with those laws or regulations,
statutory or common law claims by third parties, and defending
claims based on environmental matters.

(h) Payments representing extraordinary repairs or expenses
incurred in making a capital improvement to principal, including
special assessments; however, a fiduciary £rustee may establish
an allowance for depreciation out of income to the extent
permitted by s. 738.703.

Section 28. Subsection (2) of section 738.703, Florida
Statutes, 1is amended to read:

738.703 Transfers from income to principal for
depreciation.—

(2) A fiduciary #£ruwstee may transfer to principal a
reasonable amount of the net cash receipts from a principal

asset that is subject to depreciation but may not transfer any
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(a) Of that portion of real property used or available for

amount for depreciation:

use by a beneficiary as a residence or of tangible personal
property held or made available for the personal use or
enjoyment of a beneficiary;

(b) During the administration of a decedent’s estate; or

(c) Under this section if the fiduciary £rustee is
accounting under s. 738.403 for the business or activity in
which the asset is used.

Section 29. Subsections (1), (2), and (3) of section
738.704, Florida Statutes, are amended to read:

738.704 Transfers from income to reimburse principal.—

(1) If a fiduciary £rustee makes or expects to make a
principal disbursement described in this section, the fiduciary
£rustee may transfer an appropriate amount from income to
principal in one or more accounting periods to reimburse
principal or to provide a reserve for future principal
disbursements.

(2) Principal disbursements to which subsection (1) applies
include the following, but only to the extent the fiduciary
£rustee has not been and does not expect to be reimbursed by a
third party:

(a) An amount chargeable to income but paid from principal
because the amount is unusually large.

(b) Disbursements made to prepare property for rental,
including tenant allowances, leasehold improvements, and
broker’s commissions.

(c) Disbursements described in s. 738.702 (1) (g) .

(3) If the asset the ownership of which gives rise to the
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disbursements becomes subject to a successive income interest
after an income interest ends, a fiduciary £rustee may continue
to transfer amounts from income to principal as provided in
subsection (1).

Section 30. Section 738.705, Florida Statutes, is amended
to read:

738.705 Income taxes.—

(1) A tax required to be paid by a fiduciary #£rustee based
on receipts allocated to income shall be paid from income.

(2) A tax required to be paid by a fiduciary +rustee based
on receipts allocated to principal shall be paid from principal,
even 1f the tax is called an income tax by the taxing authority.

(3) A tax required to be paid by a fiduciary #£¥rustee on the

trust’s or estate’s share of an entity’s taxable income shall be

paid proportionately:

(a) From income to the extent receipts from the entity are
allocated to income; =nd

(b) From principal to the extent+

13- receipts from the entity are allocated to principal; and

2 Th +
0 T

(c) From principal to the extent that the income taxes

payable by the trust or estate exceed the total receipts from

the entity.

(4) After applying subsections (1)-(3), the fiduciary shall

adjust income or principal receipts to the extent that the

trust’s or estate’s income taxes are reduced, but not

eliminated, because the trust or estate receives a deduction for
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payments made to a beneficiary. The amount distributable to that

beneficiary as income as a result of this adjustment shall be

equal to the cash received by the trust or estate, reduced, but

not below zero, by the entity’s taxable income allocable to the

trust or estate multiplied by the trust’s or estate’s income tax

rate. The reduced amount shall be divided by the difference

between 1 and the trust’s or estate’s income tax rate in order

to determine the amount distributable to that beneficiary as

income before giving effect to other receipts or disbursements

allocable to that beneficiary’s interest. Fer purposes—of +this
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Florida Statutes, is amended

to read
(Substantial rewording of section. See
s. 738.801, F.S., for present text.)
738.801 Apportionment of expenses; improvements.—
(1) For purposes of this section, the term:

(a) “Remainderman” means the holder of the remainder

interests after the expiration of a tenant’s estate in property.

(b) “Tenant” means the holder of an estate for life or term

or both.

of years in real property or personal property,

(2) If a trust has not been created, expenses shall be

apportioned between the tenant and remainderman as follows:

(a) The following expenses are allocated to and shall be

paid by the tenant:

1. All ordinary expenses incurred in connection with the
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administration, management, or preservation of the property,

including interest, ordinary repairs, regularly recurring taxes

assessed against the property, and expenses of a proceeding or

other matter that concerns primarily the tenant’s estate or use

of the property.

2. Recurring premiums on insurance covering the loss of the

property or the loss of income from or use of the property.

3. Any of the expenses described in subparagraph (b) 3.

which are attributable to the use of the property by the tenant.

(b) The following expenses are allocated to and shall be

paid by the remainderman:

1. Payments on the principal of a debt secured by the

property, except to the extent the debt is for expenses

allocated to the tenant.

2. Expenses of a proceeding or other matter that concerns

primarily the title to the property, other than title to the

tenant’s estate.

3. Except as provided in subparagraph (a)3., expenses

related to environmental matters, including reclamation,

assessing environmental conditions, remedying and removing

environmental contamination, monitoring remedial activities and

the release of substances, preventing future releases of

substances, collecting amounts from persons liable or

potentially liable for the costs of such activities, penalties

imposed under environmental laws or regulations and other

payments made to comply with those laws or requlations,

statutory or common law claims by third parties, and defending

claims based on environmental matters.

4., Extraordinary repairs.
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(c) If the tenant or remainderman incurred an expense for

the benefit of his or her own estate without consent or

agreement of the other, he or she must pay such expense in full.

(d) Except as provided in paragraph (c), the cost of, or

special taxes or assessments for, an improvement representing an

addition of value to property forming part of the principal

shall be paid by the tenant if the improvement is not reasonably

expected to outlast the estate of the tenant. In all other

cases, only a part shall be paid by the tenant while the

remainder shall be paid by the remainderman. The part payable by

the tenant is ascertainable by taking that percentage of the

total that is found by dividing the present value of the

tenant’s estate by the present value of an estate of the same

form as that of the tenant, except that it is limited for a

period corresponding to the reasonably expected duration of the

improvement. The computation of present values of the estates

shall be made by using the rate defined in 26 U.S.C. s. 7520,

then in effect and, in the case of an estate for life, the

official mortality tables then in effect under 26 U.S.C. s.

7520. Other evidence of duration or expectancy may not be

considered.

(3) This section does not apply to the extent it is

inconsistent with the instrument creating the estates, the

agreement of the parties, or the specific direction of the

taxing or other statutes.

(4) The common law applicable to tenants and remaindermen

supplements this section, except as modified by this section or

other laws.

Section 32. This act shall take effect January 1, 2013.
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1406
1407 ================= T ] TLE A MEDNDDMENT ================
1408| And the title is amended as follows:
1409 Delete everything before the enacting clause
1410 and insert:
1411 A bill to be entitled
1412 An act relating to the Florida Uniform Principal and
1413 Income Act; amending s. 738.102, F.S.; defining the
1414 term “carrying value”; amending s. 738.103, F.S.;
1415 providing for application; amending s. 738.104, F.S.;
1416 deleting a provision authorizing a trustee to release
1417 the power to adjust between principal and income if
1418 the trustee desires to convert the form of certain
1419 trusts; limiting the power to adjust a trust; deleting
1420 a provision that provides construction and application
1421 relating to the administration of trusts in this state
1422 or under this state’s law; amending s. 738.1041, F.S.;
1423 defining the term “average fair market value” and
1424 revising the term “unitrust amount”; deleting a
1425 duplicative provision relating to conclusive
1426 determinations of the terms of a unitrust; revising
1427 provisions relating to an express total return
1428 unitrust; amending s. 738.105, F.S.; substituting the
1429 term “trustee” for “fiduciary” with respect to
1430 judicial control of discretionary powers; amending s.
1431 738.201, F.S.; revising provisions relating to the
1432 determination and distribution of net income; amending
1433 s. 738.202, F.S.; revising provisions relating to
1434 distributions to residuary and remainder
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1435 beneficiaries; amending ss. 738.301, 738.302, and

1436 738.303, F.S.; substituting the term “fiduciary” for
1437 “trustee” to clarify that provisions apply to all

1438 fiduciaries; amending s. 738.401, F.S.; substituting
1439 the term “fiduciary” for “trustee” to clarify that
1440 provisions apply to all fiduciaries; revising how

1441 distributions from entities are allocated between

1442 income and principal; amending ss. 738.402, 738.403,
1443 738.501, 738.502, 738.503, 738.504, and 738.601, F.S.;
1444 substituting the term “fiduciary” for “trustee” to
1445 clarify that provisions apply to all fiduciaries;

14406 amending s. 738.602, F.S.; substituting the term

1447 “fiduciary” for “trustee” to clarify that provisions
1448 apply to all fiduciaries; revising provisions relating
1449 to allocations to trusts; amending s. 738.603, F.S.;
1450 substituting the term “fiduciary” for “trustee” to
1451 clarify that provisions apply to all fiduciaries;

1452 revising provisions relating to the allocation between
1453 income and principal when ligquidating assets; amending
1454 ss. 738.604, 738.605, 738.606, 738.607, 738.608,

1455 738.701, 738.702, 738.703, and 738.704, F.S.;

1456 substituting the term “fiduciary” for “trustee” to
1457 clarify that provisions apply to all fiduciaries;

1458 amending s. 738.705, F.S.; substituting the term

1459 “fiduciary” for “trustee” to clarify that provisions
1460 apply to all fiduciaries; revising the method for

1461 allocating income taxes between income and principal;
1462 amending s. 738.801, F.S.; clarifying the

1463 apportionment of expenses between tenants and
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1464 remaindermen; providing an effective date.
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By Senator Fasano

11-00677-12 2012978

A bill to be entitled
An act relating to the Florida Uniform Principal and
Income Act; amending s. 738.102, F.S.; defining the
term “carrying value”; repealing s. 738.104(11), F.S.,
relating to the administration of a trust and its
applicability, which is being transferred to another
section; amending s. 738.1041, F.S.; defining the term
“average fair market value” and revising the term
“unitrust amount”; deleting a duplicative provision
relating to conclusive determinations of the terms of
a unitrust; revising provisions relating to an express
total return unitrust; amending s. 738.105, F.S.;
substituting the term “trustee” for “fiduciary” with
respect to judicial control of discretionary powers;
amending s. 738.201, F.S.; revising provisions
relating to the determination and distribution of net
income; amending s. 738.202, F.S.; revising provisions
relating to distributions to residuary and remainder
beneficiaries; amending ss. 738.301, 738.302, and
738.303, F.S.; substituting the term “fiduciary” for
“trustee” to clarify that provisions apply to all
fiduciaries; amending s. 738.401, F.S.; substituting
the term “fiduciary” for “trustee” to clarify that
provisions apply to all fiduciaries; revising how
distributions from entities are allocated between
income and principal; amending ss. 738.402, 738.403,
738.501, 738.502, 738.503, 738.504, and 738.601, F.S.;
substituting the term “fiduciary” for “trustee” to

clarify that provisions apply to all fiduciaries;
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amending s. 738.602, F.S.; substituting the term
“fiduciary” for “trustee” to clarify that provisions
apply to all fiduciaries; revising provisions relating
to allocations to trusts; amending s. 738.603, F.S.;
substituting the term “fiduciary” for “trustee” to
clarify that provisions apply to all fiduciaries;
revising provisions relating to the allocation between
income and principal when liquidating assets; amending
ss. 738.604, 738.605, 738.606, 738.607, 738.608,
738.701, 738.702, 738.703, and 738.704, F.S.;
substituting the term “fiduciary” for “trustee” to
clarify that provisions apply to all fiduciaries;
amending s. 738.705, F.S.; substituting the term
“fiduciary” for “trustee” to clarify that provisions
apply to all fiduciaries; revising the method for
allocating income taxes between income and principal;
amending s. 738.801, F.S.; clarifying the
apportionment of expenses between tenants and
remaindermen; amending s. 738.804, F.S.; transferring
a provision relating to applicability; providing an

effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Present subsections (3) through (13) of section
738.102, Florida Statutes, are renumbered as subsections (4)
through (14), respectively, and a new subsection (3) is added to
that section, to read:

738.102 Definitions.—As used in this chapter, the term:
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(3) “Carrying value” means the fair market value at the

time the assets are received by the fiduciary. For the estates

of decedents and trusts described in s. 733.707(3), after the

grantor’s death, the assets are considered received as of the

date of death. If there is a change in fiduciaries, a majority

of the continuing fiduciaries may elect to adjust the carrying

values to reflect the fair market value of the assets at the

beginning of their administration. If such election is made, it

must be reflected on the first accounting filed after the

election. For assets acquired during the administration of the

estate or trust, the carrying value is equal to the acquisition

costs of the asset.

Section 2. Subsection (11) of section 738.104, Florida

Statutes, 1is repealed.

Section 3. Section 738.1041, Florida Statutes, is amended
to read:

738.1041 Total return unitrust.—

(1) For purposes of this section, the term:

(a) “Average fair market value” means the average of the

fair market values of assets held by the trust at the beginning

of the current and each of the 2 preceding years, or for the

entire term of the trust if there are less than 2 preceding

years, and adjusted as follows:

1. If assets have been added to the trust during the years

used to determine the average, the amount of each addition is

added to all years in which such addition was not included.

2. If assets have been distributed from the trust during

the years used to determine the average, other than in

satisfaction of the unitrust amount, the amount of each
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distribution is subtracted from all years in which such

distribution was not included.

(b)4=)> “Disinterested person” means a person who is not a

“related or subordinate partyZ—as—definedins—6+2{er—-of+th

11 1A Q4 o4 Tt l R Cad 26 11 < 1 +

Atea = Taterra—— i G —5=C~ —3 ¥
aFr o r—provisien—thereofs with respect to the person £hen

acting as trustee of the trust and excludes the grantor and any
interested trustee.

(c)+4b) “Fair market value” means the fair market value of
the assets held by the trust as otherwise determined under this
chapter, reduced by all known noncontingent liabilities.

(d)+4e} “Income trust” means a trust, created by either an
inter vivos or a testamentary instrument, which directs or
permits the trustee to distribute the net income of the trust to
one or more persons, either in fixed proportions or in amounts
or proportions determined by the trustee and regardless of
whether the trust directs or permits the trustee to distribute
the principal of the trust to one or more such persons.

(e)+4e) “Interested distributee” means a person to whom
distributions of income or principal can currently be made and
who has the power to remove the existing trustee and designate

as successor a person who may be a “related or subordinate

t ’” dafi a 1 + 1 Tt ] R Cad 26 171
varty,” as defined in the Interaal + g Gey :

6742+4ey+ with respect to such distributee.

(f)+4e)> “Interested trustee” means an individual trustee to
whom the net income or principal of the trust can currently be
distributed or would be distributed if the trust were +kher to
terminate and be distributed, any trustee whom an interested

distributee has the power to remove and replace with a related
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or subordinate party as—defined—inparagraph—d)r, or an

individual trustee whose legal obligation to support a
beneficiary may be satisfied by distributions of income and
principal of the trust.

(g) “Related or subordinate party” has the same meaning as

provided in 26 U.S.C. s. 672(c) of the Internal Revenue Code, or

any successor provision thereof.

(h)4£)» “Unitrust amount” means the amount determined by

multiplying the average fair market value of the assets as

calculated in subparagraph (a)l. defined—inparagraph—{b) by the

percentage calculated under paragraph (2) (b).

(2) A trustee may, without court approval, convert an
income trust to a total return unitrust, reconvert a total
return unitrust to an income trust, or change the percentage
used to calculate the unitrust amount or the method used to
determine the fair market value of the trust if:

(a) The trustee adopts a written statement regarding trust
distributions which ket provides:

1. In the case of a trust being administered as an income
trust, that future distributions from the trust will be unitrust
amounts rather than net income, and indicates the manner in
which the unitrust amount will be calculated and the method in
which the fair market value of the trust will be determined.

2. In the case of a trust being administered as a total
return unitrust, that:

a. Future distributions from the trust will be net income
rather than unitrust amounts; or

b. The percentage used to calculate the unitrust amount or

the method used to determine the fair market value of the trust
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will be changed, and indicates the manner in which the new
unitrust amount will be calculated and the method in which the
new fair market value of the trust will be determined;

(b) The trustee determines the terms of the unitrust under
one of the following methods:

1. A disinterested trustee determines, or if there is no
trustee other than an interested trustee, the interested trustee
appoints a disinterested person who, in its sole discretion but
acting in a fiduciary capacity, determines for the interested
trustee:

a. The percentage to be used to calculate the unitrust
amount 1if;—previded the percentage used is not greater than 5
percent or ae¥ less than 3 percent;

b. The method to be used in determining the fair market
value of the trust; and

c. Which assets, if any, are to be excluded in determining
the unitrust amount; or

2. The interested trustee or disinterested trustee
administers the trust such that:

a. The percentage used to calculate the unitrust amount is
50 percent of the apptiecable—federat rate as defined in the
Internal Revenue Code, 26 U.S.C. s. 7520, in effect for the
month the conversion under this section becomes effective and
for each January thereafter; however, if the percentage
calculated exceeds 5 percent, the unitrust percentage is shai+
be 5 percent and if the percentage calculated is less than 3
percent, the unitrust percentage is shald—be 3 percent; and

b. The fair market value of the trust shall be determined

at least annually on an asset-by-asset basis, reasonably and in
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good faith, in accordance with

the—provision £ s. 738.202(5),
except the following property may shat+ not be included in
determining the value of the trust:

(I) Any residential property or any tangible personal
property that, as of the first business day of the current
valuation year, one or more current beneficiaries of the trust
have or have had the right to occupy, or have or have had the
right to possess or control, <other than in his or her capacity
as trustee of the trust), and instead the right of occupancy or

the right to possession and control is shall-—bedeemed—teo—be the

unitrust amount with respect to such property; however, the

unitrust amount must sheidt be adjusted to take into account

partial distributions from or receipt into the trust of such
property during the valuation year;-+

(IT) Any asset specifically given to a beneficiary and the
return on investment on such property, which return on
investment shall be distributable to the sweh beneficiary; or—

(ITI) Any asset white held in a decedent’s testaterls
estate;

(c) The trustee sends written notice of its intention to
take such action, along with copies of the sueh written
statement regarding trust distributions and this section, and,

if applicable, the determinations of either the trustee or the

disinterested person to:
1. The grantor of the trust, if living.
2. All living persons who are currently receiving or
eligible to receive distributions of income from ef the trust.
3. All living persons who would receive distributions of

principal of the trust if the trust were to terminate at the
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time of ke giving ef such notice +without regard to the

exercise of any power of appointment,} or, if the trust does not

provide for its termination, all living persons who would

receive or be eligible to receive distributions of income or

principal of the trust if the persons identified in subparagraph

2. were deceased.

4. All persons acting as advisers or protectors of the

trust.

Notice under this paragraph shall be served informally+ in the

manner provided in the Florida Rules of Civil Procedure relating

to service of pleadings subsequent to the initial pleading.

Notice may be served on a legal representative or natural

guardian of a person without £he filing ef any proceeding or

approval of any court;

(d) At least one person receiving notice under each of

subparagraphs (c)2. and 3. is legally competent; and
(e) Persons Ne—persen receiving suweh notice under each of
subparagraphs (c)2. and 3. do not object ebjeets, by written

instrument delivered to the trustee,

to the proposed action of

the trustee or the determinations of the disinterested person

within 60 days after service of such notice. An objection undex

this—seetion may be executed by a legal representative or

natural guardian of a person without £he filing ef any

proceeding or approval of any court.

(3) If a trustee desires to convert an income trust to a

total return unitrust, reconvert a total return unitrust to an

income trust, or change the percentage used to calculate the

unitrust amount or the method used to determine a fair market
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233| value of the trust but does not have the ability to or elects 262| to this section and s. 738.104, for such year, or portion
234 not to do it under subsection (2), the trustee may petition the 263 thereof, does not exceed the unitrust amount for such year, or
235 circuit court for such order as the trustee deems appropriate. 264 portion thereof.
236 In that event, the court, in its own discretion or on the 265 2. Net long-term capital gain described in the Internal
237 petition of such trustee or any person having an income or 266| Revenue Code, 26 U.S.C. s. 1222(7), for such year, or portion
238| remainder interest in the trust, may appoint a disinterested 267| thereof, but only to the extent that the amount so allocated
239| person who, acting in a fiduciary capacity, shall present such 268 together with all other amounts, including amounts described in
240 information to the court as is shaid—be necessary for the court 269 subparagraph 1., allocated to trust income for such year, or
241| to make a determination hereunder. 270| portion thereof, does not exceed the unitrust amount for such
242 21l —determinations made pursuantteo sub-subparagraph 271 year, or portion thereof.
243 (2tr2-b——shalitP Aeust +f—reasonable—and—made—in—good 272 (5)+46> In administering a total return unitrust, the
244| faith—Such determination shall be conelusively presumed—to—have 273| trustee may, Hma—3iE te—diseretionbut subject to the
245| been—madereaseonably and—ingood—faithunt PE a—otherwi 274 provisions of the governing instrument, determine:
246| da—a—pE e srReRrece—5 r—on—behalf of o perseninterested 275 (a) The effective date of the conversion.
247| dna—thetrust—within the time provided—in 5+ 7361008 The burden 276 (b) The timing of distributions, including provisions for
248 i1l A—th bieetinginterestedpartyte—pr that—th 277| prorating a distribution for a short year in which a
249] determinationswere not made reasonabliy and—ingood—faith- 278| Dbeneficiary’s right to payments commences or ceases.
250 (4)45) Following the conversion of an income trust to a 279 (c) Whether distributions are to be made in cash or in kind
251| total return unitrust, the trustee: 280 or partly in cash and partly in kind.
252 (a) Shall treat the unitrust amount as if it were net 281 (d) If the trust is reconverted to an income trust, the
253| income of the trust for purposes of determining the amount 282| effective date of such reconversion.
254 available, from time to time, for distribution from the trust. 283 (e) Such other administrative issues as may be necessary or
255 (b) May allocate to trust income for each taxable year of 284| appropriate to carry out the purposes of this section.
256 the trust, or portion thereof: 285 (6)+4#r Conversion to a total return unitrust under £he
257 1. Net short-term capital gain described in the Internal 286| provisions—of this section does shadd not affect any other
258| Revenue Code, 26 U.S.C. s. 1222(5), for such year, or portion 287| provision of the governing instrument, if any, regarding
259 thereof, but only to the extent that the amount so allocated 288 distributions of principal.
260 together with all other amounts allocated to trust income, as 289 (7)48)» Any trustee or disinterested person who in good
261 determined under the provisions of this chapter without regard 290 faith takes or fails to take any action under this section is
Page 9 of 50 Page 10 of 50
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291 shatt not be liable to any person affected by such action or 320 Code, 26 U.S.C. s. 170(f) (2)(B), s. 642(c) (5), s. 664(d), s.
292 inaction, regardless of whether such person received written 321 2702 (a) (3), or s. 2702(b);
293| notice as provided in this section or and—regard: £ whether 322 (c) One or more persons to whom the trustee could
294 such person was under a legal disability at the time of the 323 distribute income have a power of withdrawal over the trust:
295| delivery of such notice. Such person’s exclusive remedy is shaid 324 1. That is not subject to an ascertainable standard under
296| be to obtain, under subsection (8) +84, an order of the court 325| the Internal Revenue Code, 26 U.S.C. s. 2041 or s. 2514, and
297 directing the trustee to convert an income trust to a total 326 exceeds 1in any calendar year the amount set forth in the
298 return unitrust, to reconvert from a total return unitrust to an 327 Internal Revenue Code, 26 U.S.C. s. 2041(b) (2) or s. 2514(e); or
299| income trust, or to change the percentage used to calculate the 328 2. A power of withdrawal over the trust that can be
300 unitrust amount. If a court determines that the trustee or 329 exercised to discharge a duty of support he or she possesses; or
301| disinterested person has not acted in good faith in taking or 330 (d) The governing instrument expressly prohibits use of
302 failing to take any action under this section, theprovisiens—ef 331| this section by specific reference to the section. A provision
303 s. 738.105(3) applies appty. 332 in the governing instrument that, “The provisions of section
304 (8)48) If a majority in interest of either the income or 333| 738.1041, Florida Statutes, as amended, or any corresponding
305 remainder beneficiaries of an income trust has delivered to the 334 provision of future law, may shadd not be used in the
306 trustee a written objection to the amount of the income 335 administration of this trust,” or similar words reflecting such
307 distributions of the trust, and, if the trustee has failed to 336 intent are shedld—be sufficient to preclude the use of this
308| resolve the objection to the satisfaction of the objecting 337 sections—er
309| beneficiaries within 6 months after fxem—the receipt of such 338 te)—The—trust—is—atrust—with = t—teo—whieh—a—trust
310 written objection, +hen the objecting beneficiaries may petition 339 wrrentlyposses the—p r—to—adiust—under s+—438-3164.
311 the court in accordance with subsection (3). 340 (10)4*+- The grantor of a trust may create an express total
312 (9)+436+ This section pertains shatt+b astrued—a 341 return unitrust that becomes whieh—will b me effective as
313| pertaining to the administration of a trust and is applicable to 342| provided in the trust instrument deeuwment without requiring a
314| any trust that is administered either in this state or under 343| conversion under this section.
315 Florida law unless: 344 (a) An express total return unitrust created by the grantor
316 (a) The governing instrument reflects an intention that the 345 of the trust is sheld—be treated as a unitrust under—this
317 current beneficiary or beneficiaries are to receive an amount 346| wseetien only i1f the terms of the trust instrument deecument
318 other than a reasonable current return from the trust; 347 contain all of the following provisions:
319 (b) The trust is a trust described in the Internal Revenue 348 1.4&) That distributions from the trust will be unitrust
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349| amounts and the manner in which the unitrust amount will be 378| discretion in a different manner or would not have exercised the
350 calculated; and the—method—inwhichthe fair market—vatu £—£h 379| discretion.
351 trust—wiltt e determineds 380 (3) If a court determines that a trustee fidweiary has
352 2.4k} The percentage to be used to calculate the unitrust 381 abused its discretion, the remedy is shald—be to restore the
353 amount ifs—previded the percentage used is not greater than 5 382 income and remainder beneficiaries to the positions they would
354 percent nor less than 3 percent. 383| have occupied if the fiduciary had not abused its discretion, in
355 (b) The trust instrument may also contain provisions 384 accordance with aeeerding—+te the following rutes:
356 specifying: 385 (a) To the extent the abuse of discretion has resulted in
357 1.4e> The method to be used in determining the fair market 386| no distribution to a beneficiary or a distribution that is too
358| wvalue of the trust, including whether to use an average fair 387 small, the court shall require the trustee fiduweiary to
359| market value or the fair market value of the assets held by the 388| distribute from the trust to the beneficiary an amount the court
360 trust at the beginning of the current year; or—= 389| determines will restore the beneficiary, in whole or in part, to
361 2.4e) Which assets, if any, are to be excluded in 390| his or her appropriate position.
362 determining the unitrust amount. 391 (b) To the extent the abuse of discretion has resulted in a
363 (c) The remaining provisions of this section establish the 392| distribution to a beneficiary that is too large, the court shall
364| method of determining the fair market value of the trust if the 393 restore the beneficiaries, the trust, or both, in whole or in
365| trust instrument is silent as to subparagraph (b)l., and to 394| part, to their appropriate positions by requiring the trustee
366| specify those assets, if any, which are to be excluded in 395| f£iduweiary to withhold an amount from one or more future
367| determining the unitrust amount if the trust instrument is 396| distributions to the beneficiary who received the distribution
368| silent as to subparagraph (b)2. 397| that was too large or requiring that beneficiary to return some
369 Section 4. Subsections (1), (3), and (4) of section 398 or all of the distribution to the trust.
370 738.105, Florida Statutes, are amended to read: 399 (c) To the extent the court is unable, after applying
371 738.105 Judicial control of discretionary powers.— 400 paragraphs (a) and (b), to restore the beneficiaries ors the
372 (1) A court may shadt not change a trustee’s fidueiaryls 401| trust, or both, to the positions they would have occupied if the
373 decision to exercise or not to exercise a discretionary power 402 trustee fidweiary had not abused its discretion, the court may
374 conferred by this chapter unless the court determines that the 403| require the trustee fidueiary to pay an appropriate amount from
375 decision was an abuse of the trustee’s $fidweiaryls discretion. A 404 its own funds to one or more of the beneficiaries or the trust
376| court may shaldt not determine that a trustee fiduweiary abused 405| or both.
377 its discretion merely because the court would have exercised the 406 (4) Upon the filing of a petition by the trustee fidueiary,

Page 13 of 50 Page 14 of 50
CODING: Words strieken are deletions; words underlined are additions. CODING: Words strieken are deletions; words underlined are additions.




407
408
409
410
411
412
413
414
415
416
417
418
419
420
421
422
423
424
425
426
427
428
429
430
431
432
433
434
435

CODING: Words strieken are deletions;

Florida Senate - 2012 SB 978

11-00677-12 2012978

the court having jurisdiction over the trust or estate shall
determine whether a proposed exercise or nonexercise by the
trustee f£idueiary of a discretionary power conferred by this
chapter will result in an abuse of the trustee’s fidueiaryls
discretion. If the petition describes the proposed exercise or
nonexercise of the power and contains sufficient information to
inform the beneficiaries of the reasons for the proposal, the
facts upon which the trustee fidweiary relies, and an
explanation of how the income and remainder beneficiaries will
be affected by the proposed exercise or nonexercise of the
power, a beneficiary who challenges the proposed exercise or
nonexercise has the burden of establishing that such exercise or
nonexercise will result in an abuse of discretion.

Section 5. Subsections (1) through (4) of section 738.201,
Florida Statutes, are amended to read:

738.201 Determination and distribution of net income.—After
a decedent dies, in the case of an estate, or after an income
interest in a trust ends, the following rules apply:

(1) A fiduciary of an estate or of a terminating income
interest shall determine the amount of net income and net
principal receipts received from property specifically given to
a beneficiary under £he—+utes—3n ss. 738.301-738.706 which—appty

to—trustees and the—rutes—in subsection (5). The fiduciary shall

distribute the net income and net principal receipts to the
beneficiary who is to receive the specific property.

(2) A fiduciary shall determine the remaining net income of
a decedent’s estate or a terminating income interest under £he
rutes—3n ss. 738.301-738.706 which—eappty—to—trust and by:

(a) Including in net income all income from property used
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(b) Paying from income or principal, in the fiduciary’s
discretion, fees of attorneys, accountants, and fiduciaries ands

court costs and other expenses of administration. Howevers—and

interest—on—death+ta —kwt the fiduciary may pay interest on
death taxes £hese—expenses from income of property passing to a
trust for which the fiduciary claims an estate tax marital or

charitable deduction under the Internal Revenue Code or

comparable law of any state only to the extent the payment of

those expenses from income will not cause the reduction or loss
of the deduction.

(c) Paying from principal all other disbursements made or
incurred in connection with the settlement of a decedent’s
estate or the winding up of a terminating income interest,
including debts, funeral expenses, disposition of remains,
family allowances, and death taxes and related penalties that
are apportioned to the estate or terminating income interest by
the will, the terms of the trust, or applicable law.

(3) li e hatt—distribute—+te a beneficiary who

receives a pecuniary amount outright is also entitled to receive

£he interest on the amount or any other amount provided by the
will ory the terms of the trust, a fiduciary shall distribute
the interest er—appiiecable—3daw from net income determined under

subsection (2) or from principal to the extent net income is
insufficient. If—abereficiary is—to—= o a—pecuntaryamount
fardoht £ + + £4 1 int + 4 a

wtrightfroma—trust after anincomeinterestends—andn

it + £ £ 3 i ded £ T +h + £+
interest—or her—amount—isprovidedforby—+th rms—of—th

+ + 13 Bl 1 +h £1d 1 hall = + + B +h

£t r—applticabletaw—the—fidueiar Fatl—distribut r

3 + + +h £+ hiah +h =N £ 2 1 b
interest—or her—amount—to—which—the beneficiarywould b
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C1ed ; Tieable 3 e oo :

' g+ b i dl 4 111
regurrea——to—pePparauReer— T

(4) A fiduciary shall distribute the net income remaining

after distributions required under subsections (1)-(3) by

subseetion—+3)+ in the manner described in s. 738.202 to all

other beneficiaries, including a beneficiary who receives a

pecuniary amount in trust, even if the beneficiary holds an

unqualified power to withdraw assets from the trust or other

presently exercisable general power of appointment over the

trust.

Section 6. Section 738.202, Florida Statutes, is amended to

read:

738.202 Distribution to residuary and remainder

beneficiaries.—

(1) Each beneficiary described in s. 738.201(4) is entitled

to receive a portion of the net income remaining after the

application of s. 738.201(1)-(3), which is equal to the

beneficiary’s fractional interest in undistributed principal

assets, using carrying values as of the distribution date. If a

fiduciary makes more than one distribution of assets to

beneficiaries to whom this section applies, each beneficiary,

including one who does not receive part of the distribution, is

entitled, as of each distribution date, to the net income the

fiduciary kas received after the date of death or terminating

event or earlier distribution date but has not distributed as of

the current distribution date.

(2) In determining a beneficiary’s share of net income, the

following applies rules—appiy:

(a) The beneficiary is entitled to receive a portion of the
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net income equal to the beneficiary’s fractional interest in the

carrying value of the undistributed principal assets immediately

before the distribution date, excluding the amount of unpaid

liabilities ineluding—assets—thattater may be sold—tomeet

eriaetpe— Tigetter

(b) The beneficiary’s fractional interest in the
undistributed principal assets shall be calculated: witheut
regard—to

1. At the time the interest began and adjusted for any

disproportionate distributions since the interest began;

2. By excluding any liabilities of the estate or trust from

the calculation;

3. By also excluding property specifically given to a

beneficiary and property required to pay pecuniary amounts not
in trust; and=

4 The I £31 2 £ + 1 int £ 3 N
.4y The benefieiar fractional—inter +a—Eh

greistributedprineipal—a + ol atevtated On the basis
of the aggregate carrying value of those assets determined under
subsection (1) = £ +thedistribution datewithoutreducing£th

Ras: e k)y = Y + palfi p : (flpa ()k) Igat If) .

(c) If a disproportionate distribution of principal is made

to a beneficiary, the respective fractional interests of all

beneficiaries in the remaining underlying assets shall be

recomputed by:

1. Adjusting the carrying value of the principal assets to

their fair market value before the distribution;

2. Reducing the fractional interest of the recipient of the

disproportionate distribution in the remaining principal assets

by the fair market value of the principal distribution; and
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3. Recomputing the fractional interests of all

beneficiaries in the remaining principal assets based upon the

now restated carrying values.

be—t dat £ bl rha £i4 1 + + £
b hre—aate—= f—which—the—fidueiar aetta Fr St £
£ + £ thatr do+ N + dat B
re—a +HE—that—aa ISs—reaSonabty Rear—the—aa A—wWhiech
+ el distributed
a5 are—actuattyaistributeds

(3) If a fiduciary does not distribute all of the collected
but undistributed net income to each person as of a distribution
date, the fiduciary shall maintain appropriate records showing
the interest of each beneficiary in that net income.

(4) A fiduciary may apply the provisions of #wles—in this
section, to the extent the fiduciary considers appropriate, to
net gain or loss realized after the date of death or terminating
event or earlier distribution date from the disposition of a
principal asset if this section applies to the income from the
asset.

(5) The carrying value or fair market value of trust assets

shall be determined on an asset-by-asset basis and are shatlt—be
conclusive if reasonable and determined in good faith.

Determinations of fair market value based on appraisals

performed within 2 years before or after the valuation date are
shall—be presumed reasonable. The values walwe of trust assets
are shaltdt—be conclusively presumed to be reasonable and
determined in good faith unless proven otherwise in a proceeding
commenced by or on behalf of a person interested in the trust
within the time provided in s. 736.1008.

(6) All distributions to a beneficiary shall be valued

based on their fair market value on the date of distribution.
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Section 7. Subsection (4) of section 738.301, Florida
Statutes, is amended to read:

738.301 When right to income begins and ends.—An income
beneficiary is entitled to net income from the date on which the
income interest begins.

(4) An income interest ends on the day before an income
beneficiary dies or another terminating event occurs, or on the
last day of a period during which there is no beneficiary to
whom a fiduciary £rustee may distribute income.

Section 8. Subsections (1) and (2) of section 738.302,
Florida Statutes, are amended to read:

738.302 Apportionment of receipts and disbursements when
decedent dies or income interest begins.—

(1) A fiduciary #£rustee shall allocate an income receipt or
disbursement other than one to which s. 738.201(1) applies to
principal if the due date of the receipt or disbursement occurs
before a decedent dies in the case of an estate or before an
income interest begins in the case of a trust or successive
income interest.

(2) A fiduciary £rwstee shall allocate an income receipt or
disbursement to income if the due date of the receipt or
disbursement occurs on or after the date on which a decedent
dies or an income interest begins and the due date is a periodic
due date. An income receipt or disbursement shall be treated as
accruing from day to day if the due date of the receipt or
disbursement is not periodic or the receipt or disbursement has
no due date. The portion of the receipt or disbursement accruing
before the date on which a decedent dies or an income interest

begins shall be allocated to principal and the balance shall be
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581| allocated to income. 610| an asset-backed security to which s. 738.608 applies.
582 Section 9. Subsections (2) and (3) of section 738.303, 611 (2) Except as otherwise provided in this section, a
583| Florida Statutes, are amended to read: 612 fiduciary £xustee shall allocate to income money received from
584 738.303 Apportionment when income interest ends.— 613 an entity.
585 (2) When a mandatory income interest ends, the fiduciary 614 (3) Except as otherwise provided in this section, a
586| #xustee shall pay to a mandatory income beneficiary who survives 615 fiduciary £rustee shall allocate the following receipts from an
587 that date, or the estate of a deceased mandatory income 616 entity to principal:
588| beneficiary whose death causes the interest to end, the 617 (a) Property other than money.
589| beneficiary’s share of the undistributed income that is not 618 (b) Money received in one distribution or a series of
590 disposed of under the terms of the trust unless the beneficiary 619 related distributions in exchange for part or all of a trust’s
591| has an unqualified power to revoke more than 5 percent of the 620| or estate’s interest in the entity.
592| trust immediately before the income interest ends. In the latter 621 (c) Money received in total or partial liquidation of the
593 case, the undistributed income from the portion of the trust 622 entity.
594| that may be revoked shall be added to principal. 623 (d) Money received from an entity that is a regulated
595 (3) When a fiduciary’s #rusteels obligation to pay a fixed 624 investment company or a real estate investment trust if the
596| annuity or a fixed fraction of the value of the trust’s assets 625| money distributed represents short-term or long-term capital
597| ends, the fiduciary #xustee shall prorate the final payment if 626| gain realized within the entity.
598| and to the extent required by applicable law to accomplish a 627 (e) Money received from an entity listed on a public stock
599| purpose of the trust or its grantor relating to income, gift, 628 exchange during any year of the trust or estate which exceeds 10
600| estate, or other tax requirements. 629| percent of the fair market value of the trust’s or estate’s
601 Section 10. Section 738.401, Florida Statutes, is amended 630| interest in the entity on the first day of that year. The amount
602 to read: 631 to be allocated to principal must be reduced to the extent that
603 738.401 Character of receipts.— 632| the cumulative distributions from the entity to the trust or
604 (1) For purposes of this section, the term “entity” means a 633| estate allocated to income does not exceed a cumulative annual
605 corporation, partnership, limited liability company, regulated 634 return of 3 percent of the fair market value of the interest in
606| investment company, real estate investment trust, common trust 635| the entity at the beginning of each year or portion of a year
607 fund, or any other organization in which a fiduciary #£rustee has 636 for the number of years or portion of years in the period that
608| an interest other than a trust or estate to which s. 738.402 637| the interest in the entity was held by the trust or estate. If a
609 applies, a business or activity to which s. 738.403 applies, or 638 trustee has exercised a power to adjust under s. 738.104 during
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any period the interest in the entity was held by the trust, the

trustee, in determining the total income distributions from that

entity, must take into account the extent to which the exercise

of that power resulted in income to the trust from that entity

for that period. If the income of the trust for any period was

computed under s. 738.1041, the trustee, in determining the

total income distributions from that entity for that period,

must take into account the portion of the unitrust amount paid

as a result of the ownership of the trust’s interest in the

entity for that period.

(4) If a fiduciary #xrustee elects, or continues an election
made by its predecessor, to reinvest dividends in shares of
stock of a distributing corporation or fund, whether evidenced
by new certificates or entries on the books of the distributing
entity, the new shares shald retain their character as income.

(5) Money is received in partial ligquidation:

(a) To the extent the entity, at or near the time of a
distribution, indicates that such money is a distribution in
partial liquidation; or

(b) If the total amount of money and property received in a
distribution or series of related distributions from an entity

that is not listed on a public stock exchange is greater than 20

percent of the trust or estate’s pro rata share of the entity’s

gross assets, as shown by the entity’s year-end financial

statements immediately preceding the initial receipt.

This subsection does not apply to an entity to which subsection

(7) applies.

(6) Money may not is—met—=r ived—irpartiatliguidatieny

Page 23 of 50

CODING: Words strieken are deletions; words underlined are additions.

668
669
670
671
672
673
674
675
676
677
678
679
680
681
682
683
684
685
686
687
688
689
690
691
692
693
694
695
696

Florida Senate - 2012 SB 978

11-00677-12 2012978
ror—may—money be taken into account in determining any excess

under paragraph (5) (b), to the extent that the cumulative

distributions from the entity to the trust or the estate

allocated to income do not exceed the greater of: sueh money

& + d+th £ of + + +
€ Fr d—the—amount—of Fncome—tax—a—trhu ¥

B, 44 + 51 : £ + Eibg thot
berefieiarymy pay—on—taxabte —ThCon F—th FEFEy—tha
= + -BSeEr +h

istributes—themon

(a) A cumulative annual return of 3 percent of the entity’s

carrying value computed at the beginning of each period for the

number of years or portion of years that the entity was held by

the fiduciary. If a trustee has exercised a power to adjust

under s. 738.104 during any period the interest in the entity

was held by the trust, the trustee, in determining the total

income distributions from that entity, must take into account

the extent to which exercise of the power resulted in income to

the trust from that entity for that period. If the income of a

trust for any period was computed pursuant to s. 738.1041, the

trustee, in determining the total income distributions from the

entity for that period, must take into account the portion of

the unitrust amount paid as a result of the ownership of the

trust’s interest in the entity for that period; or

(b) If the entity is treated as a partnership, subchapter S

corporation, or a disregarded entity pursuant to the Internal

Revenue Code of 1986, as amended, the amount of income tax

attributable to the trust’s or estate’s ownership share of the

entity, based on its pro rata share of the taxable income of the

entity that distributes the money, for the number of years or

portion of years that the interest in the entity was held by the

fiduciary, calculated as if all of that tax was incurred by the
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fiduciary.

(7) The following applies speediad—rul haltl—appty to

moneys or property received by a private trustee as a

distribution from an entity entities described in this

subsection:

(a) If treated as a partnership, subchapter S corporation,

or disregarded entity pursuant to the Internal Revenue Code of

1986, as amended, the trustee shall first treat as income of the

trust all of the money or property received from the investment

entity in the current year which would be considered income

under this chapter if the trustee had directly held the trust’s

pro rata share of the assets of the investment entity. For this

purpose, all distributions received in the current year must be

aggregated.

(b) The trustee shall next treat as income of the trust any

additional money or property received in the current year which

would have been considered income in the prior 2 years under

paragraph (a) if additional money or property had been received

from the investment entity in any of those prior 2 years. The

amount to be treated as income shall be reduced by any

distributions of money or property made by the investment entity

to the trust during the current and prior 2 years which were

treated as income under this paragraph.

(c) The remainder of the distribution, if any, is treated

as principal.

(d) As used in this subsection, the term:

1. “Investment entity” means an entity, other than a

business activity conducted by the trustee described in s.

738.403 or an entity that is listed on a public stock exchange,
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which is treated as a partnership, subchapter S corporation, or

disregarded entity pursuant to the Internal Revenue Code of

1986, as amended, and which normally derives 50 percent or more

of its annual cumulative net income from interest, dividends,

annuities, royalties, rental activity, or other passive

investments, including income from the sale or exchange of such

passive investments.

2. “Private trustee” means a trustee who is a natural

person, but only if the trustee is unable to use the power to

adjust between income and principal with respect to receipts

from entities described in this subsection pursuant to s.

738.104. A bank, trust company, or other commercial trustee is

not considered a private trustee.

(8) This section shall be applied before ss. 738.705 and

738.706 and does not modify or change any of the provisions of

those sections.

(o) M g £ + fed it +h
oMo r—property—F rrea—from o —targ S—ertrEy—tha
+ + + P hieh—d + dthe + L1
Ss—hot—an—Ih tmert—entrEy—whitreh—ao—hot e—tH Erust PE
+ N PN il ad + £ +
¥rata——SsaaE F—Ehre—uwRerSstributea—ecumutats: Fr TREOm —&h

The bal £ + a £
TREOH The—batan f—mon r—property—= +red—freom—a
)\ F£ + + + ;. Tad s £ 3 +
{to—FH—+trust—as HRretuae—any—Thrterest oI et
PR £ + g
ETEYS he—aesignated—amoun ot r—proper ¥ rea
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Section 11. Section 738.402, Florida Statutes, is amended
to read:

738.402 Distribution from trust or estate.—A fiduciary
£rustee shall allocate to income an amount received as a
distribution of income from a trust or an estate in which the

trust has an interest other than a purchased interest and shald
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allocate to principal an amount received as a distribution of
principal from such a trust or estate. If a fiduciary £rustee
purchases an interest in a trust that is an investment entity,
or a decedent or donor transfers an interest in such a trust to
a fiduciary #£xustee, s. 738.401 or s. 738.608 applies to a
receipt from the trust.

Section 12. Section 738.403, Florida Statutes, is amended
to read:

738.403 Business and other activities conducted by
fiduciary trustee.—

(1) If a fiduciary #xustee who conducts a business or other
activity determines that it is in the best interest of all the
beneficiaries to account separately for the business or activity
instead of accounting for the business or activity as part of
the trust’s general accounting records, the fiduciary £xustee
may maintain separate accounting records for the transactions of
the sueh business or other activity, whether or not the assets
of such business or activity are segregated from other trust
assets.

(2) A fiduciary #£rwstee who accounts separately for a
business or other activity may determine the extent to which the
net cash receipts of the sweh business or activity must be
retained for working capital, the acquisition or replacement of
fixed assets, and other reasonably foreseeable needs of the
business or activity, and the extent to which the remaining net
cash receipts are accounted for as principal or income in the
trust’s general accounting records. If a fiduciary +xrustee sells
assets of the business or other activity, other than in the

ordinary course of the business or activity, the fiduciary must
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£rustee——shatdt account for the net amount received as principal
in the trust’s general accounting records to the extent the
fiduciary £xustee determines that the amount received is no
longer required in the conduct of the business.

(3) Activities for which a fiduciary #£=ustee may maintain
separate accounting records include:

(a) Retail, manufacturing, service, and other traditional
business activities.
Farming.
Raising and selling livestock and other animals.
Management of rental properties.
Extraction of minerals and other natural resources.
Timber operations.
Activities to which s. 738.607 738668 applies.
Section 13. Section 738.501, Florida Statutes, is amended

(b
(c
(d
(e
(f
(g

)
)
)
)
)
)

to read:

738.501 Principal receipts.—A fiduciary #rustee shall
allocate to principal:

(1) To the extent not allocated to income under this
chapter, assets received from a transferor during the
transferor’s lifetime, a decedent’s estate, a trust with a
terminating income interest, or a payor under a contract naming
the trust or its fiduciary £xustee as beneficiary.

(2) Money or other property received from the sale,
exchange, liquidation, or change in form of a principal asset,
including realized profit, subject to this section.

(3) Amounts recovered from third parties to reimburse the
trust because of disbursements described in s. 738.702(1) (g) or

for other reasons to the extent not based on the loss of income.
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(4) Proceeds of property taken by eminent domain; however
but a separate award made for the loss of income with respect to
an accounting period during which a current income beneficiary
had a mandatory income interest is income.

(5) Net income received in an accounting period during
which there is no beneficiary to whom a fiduciary £rustee may or
shall distribute income.

(6) Other receipts as provided in ss. 738.601-738.608.

Section 14. Section 738.502, Florida Statutes, is amended
to read:

738.502 Rental property.—If Fe—the—extent a fiduciary
£rustee accounts for receipts from rental property pursuant to
this section, the fiduciary £rustee shall allocate to income an
amount received as rent of real or personal property, including
an amount received for cancellation or renewal of a lease. An
amount received as a refundable deposit, including a security
deposit or a deposit that is to be applied as rent for future
periods, must shald be added to principal and held subject to
the terms of the lease and is not available for distribution to
a beneficiary until the trustee’s contractual obligations have
been satisfied with respect to that amount.

Section 15. Subsections (1), (2), and (3) of section
738.503, Florida Statutes, are amended to read:

738.503 Obligation to pay money.—

(1) An amount received as interest, whether determined at a
fixed, variable, or floating rate, on an obligation to pay money
to the fiduciary #¥ustee, including an amount received as
consideration for prepaying principal, shall be allocated to

income without any provision for amortization of premium.
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(2) Except as otherwise provided herein, a fiduciary
£rustee shall allocate to principal an amount received from the
sale, redemption, or other disposition of an obligation to pay

money to the fiduciary +rustee.

(3) The increment in value of a bond or other obligation
for the payment of money bearing no stated interest but payable
at a future time in excess of the price at which it was issued
or purchased, if purchased after issuance, is distributable as
income. If the increment in value accrues and becomes payable
pursuant to a fixed schedule of appreciation, it may be
distributed to the beneficiary who was the income beneficiary at
the #his time of increment from the first principal cash
available or, if none is available, when the increment is
realized by sale, redemption, or other disposition. If When
unrealized increment is distributed as income but out of
principal, the principal must shatt be reimbursed for the
increment when realized. If, in the reasonable judgment of the
fiduciary £rustee, exercised in good faith, the ultimate payment
of the bond principal is in doubt, the fiduciary £xustee may
withhold the payment of incremental interest to the income
beneficiary.

Section 16. Subsections (1) and (2) of section 738.504,
Florida Statutes, are amended to read:

738.504 Insurance policies and similar contracts.—

(1) Except as otherwise provided in subsection (2), a
fiduciary £xwstee shall allocate to principal the proceeds of a
life insurance policy or other contract in which the trust or
its fiduciary #£xustee is named as beneficiary, including a

contract that insures the trust or its fiduciary +rustee against
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929| 1loss for damage to, destruction of, or loss of title to a trust 958| accounting period.
930 asset. The fiduciary £rustee shall allocate dividends on an 959 Section 18. Section 738.602, Florida Statutes, is amended
931 insurance policy to income if the premiums on the policy are 960| to read:
932 paid from income and to principal if the premiums are paid from 961 738.602 Payments from deferred compensation plans,
933| principal. 962 annuities, and retirement plans or accounts.—
934 (2) A fiduciary &xustee shall allocate to income the 963 (1) As used in Fer—purpeses—ef this section, the term:
935| proceeds of a contract that insures the fiduciary &rustee 964 (a) “Fund” means a private or commercial annuity, an
936 against loss of occupancy or other use by an income beneficiary, 965 individual retirement account, an individual retirement annuity,
937 loss of income, or, subject to s. 738.403, loss of profits from 966 a deferred compensation plan, a pension plan, a profit-sharing
938 a business. 967 plan, a stock-bonus plan, an employee stock-ownership plan, or
939 Section 17. Section 738.601, Florida Statutes, is amended 968| another similar arrangement in which federal income tax is
940 to read: 969 deferred.
941 738.601 Insubstantial allocations not required.—If a 970 (b) “Income of the fund” means income that is determined
942 fiduciary £rustee determines that an allocation between 971 according to subsection (2) or subsection (3).
943| principal and income required by s. 738.602, s. 738.603, s. 972 (c) “Nonseparate account” means a fund for which the value
944 738.604, s. 738.605, or s. 738.608 is insubstantial, the 973| of the participant’s or account owner’s right to receive
945| fiduciary #+rustee may allocate the entire amount to principal 974| benefits can be determined only by the occurrence of a date or
946 unless one of the circumstances described in s. 738.104(3) 975 event as defined in the instrument governing the fund.
947| applies to the allocation. This power may be exercised by a 976 (d) “Payment” means a distribution from a fund that a
948| cofiduciary under eetrustee—in the circumstances described in s. 977 fiduciary £rustee may receive over a fixed number of years or
949| 738.104(4) and may be released for the reasons and in the manner 978| during the life of one or more individuals because of services
950| described in s. 738.104(5). An allocation is presumed to be 979| rendered or property transferred to the payor in exchange for
951 insubstantial if: 980| future payments. The term includes a distribution made in money
952 (1) The amount of the allocation would increase or decrease 981| or property from the payor’s general assets or from a fund
953 net income in an accounting period, as determined before the 982 created by the payor or payee.
954| allocation, by less than 10 percent; or 983 (e) “Separate account” means a fund holding assets
955 (2) The value of the asset producing the receipt for which 984 exclusively for the benefit of a participant or account owner
956 the allocation would be made is less than 10 percent of the 985 and:
957 total value of the trust’s assets at the beginning of the 986 1. The value of such assets or the value of the separate
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987 account is ascertainable at any time; or 1016 (3) For a fund that is a nonseparate account, income of the
988 2. The administrator of the fund maintains records that 1017 fund is a unitrust amount determined by calculating the present
989| show receipts and disbursements associated with such assets. 1018| wvalue of the right to receive the remaining payments under 26
990 (2) (a) For a fund that is a separate account, income of the 1019 U.S.C. s. 7520 of the Internal Revenue Code as of the first day
991 fund shall be determined: 1020 of the accounting period and multiplying it by the percentage
992 1. As if the fund were a trust subject to the provisions of 1021| determined in accordance with s. 738.1041(2) (b)2.a. The
993 ss. 738.401-738.706; or 1022 fiduciary #£rustee shall determine the unitrust amount as of the
994 2. As a unitrust amount calculated by multiplying the fair 1023| first month that the fiduciary’s #£xusteels election to treat the
995| market value of the fund as of the first day of the first 1024| income of the fund as a unitrust amount becomes effective.
996 accounting period and, thereafter, as of the last day of the 1025 (4) Except for those trusts described in subsection (5),
997 accounting period that immediately precedes the accounting 1026 the fiduciary +ruwstee shall allocate to income the lesser of the
998| period during which a payment is received by the percentage 1027| payment received from a fund or the income determined under
999| determined in accordance with s. 738.1041(2) (b)2.a. The 1028| subsection (2) or subsection (3). Any remaining amount shall be
1000| fiduciary +£xwstee shall determine such percentage as of the 1029| allocated to principal a—payment—froma fundas follew
1001 first month that the fiduciary’s £xusteels election to treat the 1030 “+ar—Fhatportion—of the payment—the payor characterizes—as
1002 income of the fund as a unitrust amount becomes effective. For 1031 inecom hall bealleocated toincomer——and any remaining portion
1003| purposes of this subparagraph, “fair market value” means the 1032 £ the pavment—shalt be alleocatedtoprincipat.
1004 fair market value of the assets held in the fund as of the 1033 R tent—that—+the payor—d not—characterit afr
1005| applicable valuation date determined as provided in this 1034| pertienof o payment—as—incom r—prineipalandthe trust =
1006| subparagraph. The fiduciary #+rustee is not liable for good faith 1035| aseertaintheincome—of the fund by the fundls aeccount
1007 reliance upon any valuation supplied by the person or persons in 1036 tatement r—af ther—reasonablt wree,—the—trust hatt
1008| possession of the fund. If the fiduciary &rustee makes or 1037 aetteoeate—to—income—the—+ r—of—theincom f—+the—fund—eor—th
1009| terminates an election under this subparagraph, the fiduciary 1038| entire—payment—and shall allecateto principatlany remaining
1010| +£+wstee shall make such disclosure in a trust disclosure 1039| pertion—-ofthe payments
1011 document that satisfies the requirements of s. 736.1008(4) (a). 1040 {ter—Ef—the—trustee,——acting reasonapbly and ingood—faithy
1012 (b) The fiduciary may £rust shatl—ha iseretion—t 1041
1013 elect the method of determining the income of the fund pursuant 1042
1014 to this subsection and may change the method of determining 1043 Erust hatt—atteoecate—+teo—Income 10 percent-of the portion—of
1015 income of the fund for any future accounting period. 1044 she—payment—that is reguiredteo pe made durirg the = SRR
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1045| perieod—and—shall alleocatethe balanceto principat—IFf no—part 1074 738.603 Liquidating asset.—
1046 fapayment—isregquired—tobemad r—thepayment—r red—i 1075 (1) For purposes of this section, the term “liquidating
1047 Ty e R e S 4 sem e bea Fhae Fraas 1076 asset” means an asset the value of which will diminish or
1048 Fatt—adlecate—th stire—payment—toprincipalt—For pure s—of 1077 terminate because the asset is expected to produce receipts for
1049| <£his—poragreph—a payment3is not Vreguiredtobe made’l to—th 1078| a period of limited duration. The term includes a leasehold,
1050 tent—the payment—is made beean the+trust rei a—right 1079| patent, copyright, royalty right, and right to receive payments
1051 ef—withdrawalts 1080| for ewring—a—perieod—of more than 1 year under an arrangement
1052 (5) For a trust that whieh, in order to qualify for the 1081 that does not provide for the payment of interest on the unpaid
1053| estate or gift tax marital deduction under the Internal Revenue 1082| Dbalance. The term does not include a payment subject to s.
1054 Code or comparable law of any state, entitles the spouse to all 1083 738.602, resources subject to s. 738.604, timber subject to s.
1055 of the income of the trust, and the terms of the trust are 1084 738.605, an activity subject to s. 738.607, an asset subject to
1056| silent as to the time and frequency for distribution of the 1085| s. 738.608, or any asset for which the fiduciary £xrustee
1057 income of the fund;—then: 1086 establishes a reserve for depreciation under s. 738.703.
1058 (a) For a fund that is a separate account, unless the 1087 (2) A fiduciary £sustee shall allocate to income 5 16
1059| spouse directs the fiduciary #£xrustee to leave the income of the 1088| percent of the receipts from the carrying value of a liquidating
1060 fund in the fund, the fiduciary #¥ustee shall withdraw and pay 1089 asset and the balance to principal. Amounts allocated to
1061| to the spouse, at least re—% freguentty—than annually: 1090| principal may not reduce the carrying value of the liquidating
1062 1. All of the income of the fund determined in accordance 1091| asset below zero. Amounts received in excess of the remaining
1063| with subparagraph (2) (a)l.; or 1092 carrying value must be allocated to principal.
1064 2. The income of the fund as a unitrust amount determined 1093 Section 20. Subsections (1) and (4) of section 738.604,
1065 in accordance with subparagraph (2) (a)2. 1094 Florida Statutes, are amended to read:
1066 (b) For a fund that is a nonseparate account, the fiduciary 1095 738.604 Minerals, water, and other natural resources.—
1067| <«rwstee shall withdraw and pay to the spouse, at least re—Zess 1096 (1) If Feo—the—extent a fiduciary #rustee accounts for
1068| £reguentdty—than annually, the income of the fund as a unitrust 1097 receipts from an interest in minerals or other natural resources
1069 amount determined in accordance with subsection (3). 1098| pursuant to this section, the fiduciary #¥wstee shall allocate
1070 (6) This section does not apply to payments to which s. 1099| such receipts as follows:
1071 738.603 applies. 1100 (a) If received as nominal delay rental or nominal annual
1072 Section 19. Section 738.603, Florida Statutes, is amended 1101 rent on a lease, a receipt shall be allocated to income.
1073 to read: 1102 (b) If received from a production payment, a receipt shall
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be allocated to income if and to the extent the agreement
creating the production payment provides a factor for interest
or its equivalent. The balance shall be allocated to principal.

(c) If an amount received as a royalty, shut-in-well
payment, take-or-pay payment, bonus, or delay rental is more
than nominal, 90 percent shall be allocated to principal and the
balance to income.

(d) If an amount is received from a working interest or any
other interest not provided for in paragraph (a), paragraph (b),
or paragraph (c), 90 percent of the net amount received shall be
allocated to principal and the balance to income.

(4) If a trust owns an interest in minerals, water, or
other natural resources on January 1, 2003, the fiduciary
£rustee may allocate receipts from the interest as provided in
this chapter or in the manner used by the fiduciary +xrustee
before January 1, 2003. If the trust acquires an interest in
minerals, water, or other natural resources after January 1,
2003, the trustee shall allocate receipts from the interest as
provided in this chapter.

Section 21. Subsections (1), (2), and (4) of section
738.605, Florida Statutes, are amended to read:

738.605 Timber.—

(1) If Feo—the—extent a fiduciary #rustee accounts for
receipts from the sale of timber and related products pursuant
to this section, the fiduciary #rustee shall allocate such he
net receipts as follows:

(a) To income to the extent the amount of timber removed
from the land does not exceed the rate of growth of the timber

during the accounting periods in which a beneficiary has a
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mandatory income interest;

(b) To principal to the extent the amount of timber removed
from the land exceeds the rate of growth of the timber or the
net receipts are from the sale of standing timber;

(c) To or between income and principal if the net receipts
are from the lease of timberland or from a contract to cut
timber from land owned by a trust by determining the amount of
timber removed from the land under the lease or contract and
applying the rules in paragraphs (a) and (b); or

(d) To principal to the extent advance payments, bonuses,
and other payments are not allocated pursuant to paragraph (a),
paragraph (b), or paragraph (c).

(2) In determining net receipts to be allocated pursuant to
subsection (1), a fiduciary #+rustee shall deduct and transfer to
principal a reasonable amount for depletion.

(4) If a trust owns an interest in timberland on January 1,
2003, the fiduciary +£rustee may allocate net receipts from the
sale of timber and related products as provided in this chapter
or in the manner used by the fiduciary #£xustee before January 1,
2003. If the trust acquires an interest in timberland after
January 1, 2003, the fiduciary #xustee shall allocate net
receipts from the sale of timber and related products as
provided in this chapter.

Section 22. Subsection (1) of section 738.606, Florida
Statutes, is amended to read:

738.606 Property not productive of income.—

(1) If a marital deduction under the Internal Revenue Code

or comparable law of any state is allowed for all or part of a
trust the income of which must is—reguired—+te be distributed to
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1161| the grantor’s spouse and the assets of which consist 1190| exercise of an option, including an option granted to a grantor
1162 substantially of property that does not provide the spouse with 1191| of the trust for services rendered, shall be allocated to
1163| sufficient income from or use of the trust assets, and if the 1192| principal.
1164 amounts the fiduciary #£rustee transfers from principal to income 1193 Section 24. Subsections (2) and (3) of section 738.608,
1165| under s. 738.104 and distributes to the spouse from principal 1194 Florida Statutes, are amended to read:
1166| pursuant to the terms of the trust are insufficient to provide 1195 738.608 Asset-backed securities.—
1167 the spouse with the beneficial enjoyment required to obtain the 1196 (2) If a trust receives a payment from interest or other
1168| marital deduction, the spouse may require the fiduciary +rustee 1197 current return and from other proceeds of the collateral
1169| to make property productive of income, convert property within a 1198| financial assets, the fiduciary #=ustee shall allocate to income
1170 reasonable time, or exercise the power conferred by ss. 738.104 1199 the portion of the payment which the payor identifies as being
1171| and 738.1041. The fiduciary #£xustee may decide which action or 1200| from interest or other current return and shald allocate the
1172 combination of actions to take. 1201| balance of the payment to principal.
1173 Section 23. Subsections (2) and (3) of section 738.607, 1202 (3) If a trust receives one or more payments in exchange
1174 Florida Statutes, are amended to read: 1203 for the trust’s entire interest in an asset-backed security
1175 738.607 Derivatives and options.— 1204| during a single accounting period, the fiduciary #=ustee shall
1176 (2) To the extent a fiduciary #£rustee does not account 1205 allocate the payments to principal. If a payment is one of a
1177| under s. 738.403 for transactions in derivatives, the fiduciary 1206| series of payments that will result in the liquidation of the
1178| +£xrustee shall allocate to principal receipts from and 1207| trust’s interest in the security over more than a single
1179 disbursements made in connection with those transactions. 1208 accounting period, the fiduciary #=wstee shall allocate 10
1180 (3) If a fiduciary #¥ustee grants an option to buy property 1209| percent of the payment to income and the balance to principal.
1181 from the trust whether or not the trust owns the property when 1210 Section 25. Section 738.701, Florida Statutes, is amended
1182| the option is granted, grants an option that permits another 1211| to read:
1183| person to sell property to the trust, or acquires an option to 1212 738.701 Disbursements from income.—A fiduciary £xrustee
1184| Dbuy property for the trust or an option to sell an asset owned 1213| shall make the following disbursements from income to the extent
1185| by the trust, and the fiduciary £eustee or other owner of the 1214| they are not disbursements to which s. 738.201(2)4a3—e= (c)
1186| asset is required to deliver the asset if the option is 1215| applies:
1187 exercised, an amount received for granting the option shall be 1216 (1) One-half of the regular compensation of the fiduciary
1188| allocated to principal. An amount paid to acquire the option 1217| <£xwstee and of any person providing investment advisory or
1189 shall be paid from principal. A gain or loss realized upon the 1218 custodial services to the fiduciary +xrustee.
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(2) One-half of all expenses for accountings, Jjudicial
proceedings, or other matters that involve both the income and
remainder interests.

(3) All of the other ordinary expenses incurred in
connection with the administration, management, or preservation
of trust property and the distribution of income, including
interest, ordinary repairs, regularly recurring taxes assessed
against principal, and expenses of a proceeding or other matter
that concerns primarily the income interest.

(4) Recurring premiums on insurance covering the loss of a
principal asset or the loss of income from or use of the asset.
Section 26. Subsection (1) of section 738.702, Florida

Statutes, is amended to read:

738.702 Disbursements from principal.—

(1) A fiduciary #£rustee shall make the following
disbursements from principal:

(a) The remaining one-half of the disbursements described
in s. 738.701(1) and (2).

(b) All of the fiduciary’s #£xrusteels compensation
calculated on principal as a fee for acceptance, distribution,
or termination and disbursements made to prepare property for
sale.

(c) Payments on the principal of a trust debt.

(d) Expenses of a proceeding that concerns primarily

principal, including a proceeding to construe the trust or will,

or to protect the trust, estate, or its property.
(e) Premiums paid on a policy of insurance not described in
s. 738.701(4) of which the trust or estate is the owner and

beneficiary.
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including penalties, apportioned to the trust.

(g) Disbursements related to environmental matters,
including reclamation, assessing environmental conditions,
remedying and removing environmental contamination, monitoring
remedial activities and the release of substances, preventing
future releases of substances, collecting amounts from persons
liable or potentially liable for the costs of such activities,
penalties imposed under environmental laws or regulations and
other payments made to comply with those laws or regulations,
statutory or common law claims by third parties, and defending
claims based on environmental matters.

(h) Payments representing extraordinary repairs or expenses
incurred in making a capital improvement to principal, including
special assessments; however, a fiduciary +rustee may establish
an allowance for depreciation out of income to the extent
permitted by s. 738.703.

Section 27. Subsection (2) of section 738.703, Florida
Statutes, is amended to read:

738.703 Transfers from income to principal for
depreciation.—

(2) A fiduciary £rustee may transfer to principal a
reasonable amount of the net cash receipts from a principal
asset that is subject to depreciation but may not transfer any
amount for depreciation:

(a) Of that portion of real property used or available for
use by a beneficiary as a residence or of tangible personal
property held or made available for the personal use or

enjoyment of a beneficiary;
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1277 (b) During the administration of a decedent’s estate; or 1306 to read:
1278 (c) Under this section if the fiduciary £xustee is 1307 738.705 Income taxes.—
1279 accounting under s. 738.403 for the business or activity in 1308 (1) A tax required to be paid by a fiduciary #=ustee based
1280| which the asset is used. 1309 on receipts allocated to income shall be paid from income.
1281 Section 28. Subsections (1), (2), and (3) of section 1310 (2) A tax required to be paid by a fiduciary #+ustee based
1282 738.704, Florida Statutes, are amended to read: 1311| on receipts allocated to principal shall be paid from principal,
1283 738.704 Transfers from income to reimburse principal.— 1312 even if the tax is called an income tax by the taxing authority.
1284 (1) If a fiduciary +xrustee makes or expects to make a 1313 (3) A tax required to be paid by a fiduciary #£=ustee on the
1285| principal disbursement described in this section, the fiduciary 1314| trust’s or estate’s share of an entity’s taxable income shall be
1286| <+rustee may transfer an appropriate amount from income to 1315| paid proportionately:
1287| principal in one or more accounting periods to reimburse 1316 (a) From income to the extent receipts from the entity are
1288| principal or to provide a reserve for future principal 1317| allocated to income; arnd
1289 disbursements. 1318 (b) From principal to the extent+
1290 (2) Principal disbursements to which subsection (1) applies 1319 1+ receipts from the entity are allocated to principal; and
1291 include the following, but only to the extent the fiduciary 1320 2—The—+trust! har £—+th Aeteyls—taxable—incom s
1292| <£xustee has not been and does not expect to be reimbursed by a 1321| +he—tetal—= ipts—d ribeddnparagraph{o)r—and subparagraph
1293| third party: 1322 .
1294 (a) An amount chargeable to income but paid from principal 1323 (c) From principal to the extent that the income taxes
1295| because the amount is unusually large. 1324 payable by the trust or estate exceed the total distributions
1296 (b) Disbursements made to prepare property for rental, 1325| from the entity.
1297 including tenant allowances, leasehold improvements, and 1326 (4) After applying subsections (1)-(3), the fiduciary shall
1298| broker’s commissions. 1327 adjust income or principal receipts to the extent that the
1299 (c) Disbursements described in s. 738.702 (1) (g) . 1328 trust’s or estate’s income taxes are reduced, but not
1300 (3) If the asset the ownership of which gives rise to the 1329 eliminated, because the trust or estate receives a deduction for
1301 disbursements becomes subject to a successive income interest 1330| payments made to a beneficiary. The amount distributable to that
1302| after an income interest ends, a fiduciary #£¥rustee may continue 1331| beneficiary as income as a result of this adjustment shall be
1303 to transfer amounts from income to principal as provided in 1332 equal to the cash received by the trust or estate, reduced, but
1304 subsection (1). 1333 not below zero, by the entity’s taxable income allocable to the
1305 Section 29. Section 738.705, Florida Statutes, is amended 1334 trust or estate multiplied by the trust’s or estate’s income tax
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1335| rate. The reduced amount shall be divided by the difference 1364 2. Recurring premiums on insurance covering the loss of the
1336 between 1 and the trust’s or estate’s income tax rate in order 1365| property or the loss of income from or use of the property.
1337 to determine the amount distributable to that beneficiary as 1366 3. Any of the expenses described in subparagraph (b)3.
1338 income before giving effect to other receipts or disbursements 1367 which are attributable to the use of the property by the tenant.
1339| allocable to that beneficiary’s interest. For—purp £ £hi 1368 (b) The following expenses are allocated to and shall be
1340 tien—= ipts—alleocatedtoprincipalor inceom hall—b 1369| paid by the remainderman:
1341 reduecd by the amount—distributed to a bereficiary from 1370 1. Payments on the principal of a debt secured by the
1342 principal—or income—for which the trust—r - a—deduetion—in 1371 property, except to the extent the debt is for expenses
1343 ateuvlating—the—tax- 1372| allocated to the tenant.
1344 Section 30. Section 738.801, Florida Statutes, is amended 1373 2. Expenses of a proceeding or other matter that concerns
1345 to read: 1374 primarily the title to the property, other than title to the
1346 (Substantial rewording of section. See 1375 tenant’s estate.
1347 s. 738.801, F.S., for present text.) 1376 3. Except as provided in subparagraph (a)3., expenses
1348 738.801 Apportionment of expenses; improvements.— 1377 related to environmental matters, including reclamation,
1349 (1) For purposes of this section, the term: 1378| assessing environmental conditions, remedying and removing
1350 (a) “Remainderman” means the holder of the remainder 1379| environmental contamination, monitoring remedial activities and
1351 interests after the expiration of a tenant’s estate in property. 1380| the release of substances, preventing future releases of
1352 (b) “Tenant” means the holder of an estate for life or term 1381 substances, collecting amounts from persons liable or
1353| of years in real property or personal property, or both. 1382| potentially liable for the costs of such activities, penalties
1354 (2) If a trust has not been created, expenses shall be 1383 imposed under environmental laws or regulations and other
1355| apportioned between the tenant and remainderman as follows: 1384| payments made to comply with those laws or regulations,
1356 (a) The following expenses are allocated to and shall be 1385 statutory or common law claims by third parties, and defending
1357| paid by the tenant: 1386| claims based on environmental matters.
1358 1. All ordinary expenses incurred in connection with the 1387 4. Extraordinary repairs.
1359 administration, management, or preservation of the property, 1388 (c) If the tenant or remainderman incurred an expense for
1360| including interest, ordinary repairs, regularly recurring taxes 1389| the benefit of his or her own estate without consent or
1361 assessed against the property, and expenses of a proceeding or 1390 agreement of the other, he or she must pay such expense in full.
1362 other matter that concerns primarily the tenant’s estate or use 1391 (d) Except as provided in paragraph (c), the cost of, or
1363 of the property. 1392 special taxes or assessments for, an improvement representing an
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addition of value to property forming part of the principal

shall be paid by the tenant if the improvement is not reasonably

expected to outlast the estate of the tenant. In all other

cases, only a part shall be paid by the tenant while the

remainder shall be paid by the remainderman. The part payable by

the tenant is ascertainable by taking that percentage of the

total that is found by dividing the present value of the

tenant’s estate by the present value of an estate of the same

form as that of the tenant, except that it is limited for a

period corresponding to the reasonably expected duration of the

improvement. The computation of present values of the estates

shall be made by using the rate defined in 26 U.S.C. s. 7520,

then in effect and, in the case of an estate for life, the

official mortality tables then in effect under 26 U.S.C. s.

7520. Other evidence of duration or expectancy may not be

considered.

(3) This section does not apply to the extent it is

inconsistent with the instrument creating the estates, the

agreement of the parties, or the specific direction of the

taxing or other statutes.

(4) The common law applicable to tenants and remaindermen

supplements this section, except as modified by this section or

other laws.

Section 31. Section 738.804, Florida Statutes, is amended
to read:

738.804 Application.—

(1) Except as provided in s. 738.1041(9), this chapter

pertains to the administration of a trust and is applicable to

any trust that is administered in this state or under its law.
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This chapter also applies to any estate that is administered in

this state unless the provision is limited in application to a

trustee, rather than a fiduciary.

(2) Except as provided in the trust instrument, the will,
or this chapter, this chapter applies shalt—appty to any receipt
or expense received or incurred and any disbursement made after
January 1, 2003, by any trust or decedent’s estate, whether
established before or after January 1, 2003, and whether the
asset involved was acquired by the trustee or personal
representative before or after January 1, 2003. Receipts or
expenses received or incurred and disbursements made before
January 1, 2003, are shaldl—Pbe governed by the law of this state
in effect at the time of the event, except as otherwise
expressly provided in the will or terms of the trust or under 4=
this chapter.

Section 32. This act shall take effect January 1, 2013.
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Summary:

The bill defines the offense of fraudulent creation of an interest in real or personal property. The
bill subjects a person who commits the new offense to punishment for a third-degree felony. A
person commits the offense if the person, with the intent to defraud another, files or causes to be
filed with the clerk of a circuit court any document against real or personal property that the
person knows to contain a material misstatement, misrepresentation, or omission of fact.

This bill creates section 817.535, Florida Statutes.
Present Situation:
Florida’s Recording Act

Florida law requires that any conveyance, transfer, mortgage, or other interest in real property be
recorded in the public records of the county where the property is located.! Every state in the
United States has an analogous statutory recording system making information about interests in
property available to the public.? The purpose of a public recording system for land titles is to
allow access to any person such as a creditor, tax collector, or prospective purchaser to ascertain
who owns the property and what encumbrances might exist to the title.* Because these records
are open for the public to rely on and have the potential to call into question the owner’s clear
title to the property, having accurate property records is vital.

! Section 695.01, F.S.
2 Jesse Dukeminier and James E. Krier, PROPERTY, 662 (5th ed. 2002).

®1d.
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Fraud

Chapter 817 of the Florida Statutes covers a variety of fraudulent practices. Section 817.54, F.S.,
for example, states that a person commits a third-degree felony if he or she obtains a mortgage,
mortgage note, or promissory note by false representation with the intent to defraud. Other
chapters contain similar penalties specific to liens. Under s. 713.31(3), F.S., it is a third-degree
felony to fraudulently file a construction lien. A construction lien is considered fraudulent if the
lienor purposely exaggerates the amount of the lien, includes work not performed, or compiles
his or her claim with willful and gross negligence.’

Fraudulent Recording of Deeds

Florida law offers redress for a property owner where a fraudulent deed is recorded with respect
to his or her property. A property owner who has a fraudulent deed recorded on his or her
property may pursue a suit to quiet title, which is “an equitable action that involves clearing a
title of an invalid charge against the title.”> A property owner may also choose to sue for slander
of title, a tort action for which damages may be recovered.® The court may award costs as it
considers equitable in a quiet title action, but such costs do not include attorney’s fees.” A tort
claim is not actionable as slander of title if the defendant acted without malice and with the belief
that he or she had a valid claim against the property and was entitled to record that claim.®

Effect of Proposed Changes:

The bill defines the offense of fraudulent creation of an interest in real or personal property. The
bill subjects a person who commits the new offense to punishment for a third-degree felony. A
person commits the offense if the person, with the intent to defraud another, files or causes to be
filed with the clerk of a circuit court any document against real or personal property that the
person knows to contain a material misstatement, misrepresentation, or omission of fact.

Although ss. 817.54 and 713.31(3), F.S., provide penalties for fraud relating to mortgages and
construction liens respectively, the bill language criminalizes a broader range of fraudulent
filings that may not otherwise be specifically addressed under the Florida Statutes.

Constitutional Issues:

A. Municipality/County Mandates Restrictions:
None.

B. Public Records/Open Meetings Issues:

None.

* Section 713.31(2)(a), F.S.
® 65 AM. JUR. 2d Quieting Title and Determination of Adverse Claims s. 2 (2011).

®1d.

" Section 86.081, F.S.; see also Wiggins v. Wiggins, 446 So. 2d 1078, 1079 (Fla. 1984) (citing State ex rel. Royal Ins. Co. v.
Barrs, 99 So. 668 (Fla. 1924).
8 McAllister v. Breakers Seville Ass’n Inc., 981 So. 2d 566, 575 (Fla. 4th DCA 2008).
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C. Trust Funds Restrictions:
None.

V. Fiscal Impact Statement:

A. Tax/Fee Issues:
None.
B. Private Sector Impact:

A person found guilty of the third-degree felony offense articulated in the bill is subject
to a fine of up to $5,000° and up to five years in prison.*

C. Government Sector Impact:

According to the Office of the State Courts Administrator (the office), the bill may have a
minimal fiscal impact because a few more cases may be filed as a result of the specific
provisions of the statute. The office does not anticipate a large impact on judicial
workload because existing statute essentially covers the behavior the bill prohibits.**

VI.  Technical Deficiencies:
None.
VII. Related Issues:
None.
VIII. Additional Information:

A. Committee Substitute — Statement of Substantial Changes:
(Summarizing differences between the Committee Substitute and the prior version of the bill.)

None.
B. Amendments:

None.

This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate.

® Section 775.083(1)(c), F.S.

19 Section 775.082(3)(d), F.S.

1 Office of the State Courts Administrator, 2012 Judicial Impact Statement, SB 996 (Dec. 7, 2011) (on file with the Senate
Committee on Judiciary).
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LEGISLATIVE ACTION

Senate . House

The Committee on Judiciary (Richter) recommended the following:
Senate Amendment (with title amendment)

Delete everything after the enacting clause
and insert:

Section 1. Section 817.535, Florida Statutes, is created to
read:

817.535 Fraudulent creation of interest in real or personal

property.—

(1) A person may not, with the intent to defraud another,

file or cause to be filed for recording in the official records

a document relating to real or personal property which the

person knows to contain a material misstatement,

misrepresentation, or omission of fact. The filed document may
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include, but is not limited to, a deed, lease, bill of sale,

agreement, mortgage, notice of claim of lien, notice of levy,

promissory note, mortgage note, or any other instrument that

relates to the ownership, transfer, or encumbrance of or claim

against real or personal property or any interest in real or

personal property.

(2) A person who violates subsection (1) commits the

offense of fraudulent creation of an interest in real or

personal property, a felony of the third degree, punishable as
provided in s. 775.082, s. 775.083, or s. 775.084.
Section 2. This act shall take effect October 1, 2012.

================= T ] TLE A MEDNDDMENT ================

And the title is amended as follows:
Delete everything before the enacting clause

and insert:

A bill to be entitled

An act relating to property fraud; creating s.
817.535, F.S.; prohibiting a person, with intent to
defraud another, from filing or causing to be filed a
document relating to the ownership, transfer, or
encumbrance of or claim against real or personal
property, or any interest in real or personal
property, which the person knows contains a material
misstatement, misrepresentation, or omission of fact;
providing criminal penalties; providing an effective

date.
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By Senator Dean
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A bill to be entitled
An act relating to property fraud; creating s.
817.535, F.S.; providing that a person who, with
intent to defraud another, knowingly files or causes
to be filed with the clerk of the circuit court a
document relating to the ownership, transfer, or
encumbrance of or claim against real or personal
property, or any interest in real or personal, which
contains a material misstatement, misrepresentation,
or omission of fact commits the offense of fraudulent
creation of an interest in real or personal property;
providing criminal penalties; providing an effective

date.
Be It Enacted by the Legislature of the State of Florida:
Section 1. Section 817.535, Florida Statutes, 1is created to

read:

817.535 Fraudulent creation of interest in real or personal

property.—

(1) A person who, with intent to defraud another, knowingly

files or causes to be filed with the clerk of the circuit court

for any county of this state a document, including, but not

limited to, a deed, lease, bill of sale, agreement, mortgage,

notice or claim of lien, notice of levy, or any other instrument

that relates to the ownership, transfer, or encumbrance of or

claim against real or personal property, or any interest in real

or personal property, and that contains a material misstatement,

misrepresentation, or omission of fact, commits the offense of
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fraudulent creation of an interest in real or personal property.

(2) A person who violates subsection (1) commits a felony

of the third degree, punishable as provided in s. 775.082, s.
775.083, or s. 775.084.
Section 2. This act shall take effect October 1, 2012.
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Summary:

The Florida Arbitration Act (FAC), based on a 1955 model act, was passed in 1957 and revised
in 1967. Since then, it has gone mostly unchanged. This bill creates the Revised Florida
Avrbitration Act based on a 2000 model act. The bill includes new concepts that were not
included in the original act, such as the ability for arbitrators to issue provisional remedies,
challenges based on notice, consolidation of separate arbitration proceedings, conflict disclosure
requirements, immunity of arbitrators, and other substantive changes to the law. The bill
provides a detailed framework for arbitration conducted under Florida law and repeals sections
of the FAC, the substantive concepts of which are subsumed by the revised act.

This bill substantially amends the following sections of the Florida Statutes: 682.01, 682.02,
682.03, 682.04, 682.05, 682.06, 682.07, 682.08, 682.09, 682.10, 682.11, 682.12, 682.13, 682.14,
682.15, 682.19, 682.20, 44.104, 44.107, 440.1926, 489.1402, and 731.401.

This bill creates the following sections of the Florida Statutes: 682.011, 682.012, 682.013,
682.014, 682.015, 682.031, 682.032, 682.033, 682.041, 682.051, 682.081, 682.181, 682.23,
682.24, and 682.25.

This bill repeals the following sections of the Florida Statutes: 682.16, 682.17, 682.18, 682.21,
and 682.22.
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. Present Situation:

Florida has traditionally favored arbitration. In 1957, the Legislature enacted the Florida
Arbitration Code,* which prescribes a framework governing the rights and procedures under
arbitration agreements, and for the enforceability of arbitration agreements. It was subsequently
amended in 1967, but remains largely unchanged. Florida’s current Arbitration Code is based on
the 1955 Uniform Arbitration Act (UAA). Alternative dispute resolution has been recognized as
a viable alternative to litigation in a court or jury trial, and it historically has been attractive for
the resolution of commercial business disputes.

Arbitration Generally

Arbitration is an alternative dispute resolution process in which parties “subm[it] a dispute to one
or more impartial persons for a final and binding decision.”® Arbitration is intended to be a
speedy and economical alternative to court litigation, which is often slow, time-consuming, and
expensive.* Parties to arbitration voluntarily give up substantial safeguards that litigants in court
proceedings enjoy, which may include the discovery process where parties obtain information
from one another.

Federal Arbitration Act

Congress enacted the Federal Arbitration Act (FAA) in 1925 to establish, in part, the
enforceability of pre-dispute arbitration agreements involving interstate commerce.® The United
States Supreme Court has recognized that with the passage of the FAA, Congress expressed
intent for courts to enforce arbitration agreements and to place these agreements on an equal
footing with other contracts.” The FAA established a federal policy that favors and encourages
the use of arbitration to resolve disputes. Due to this federal policy, the use of pre-dispute
arbitration agreements has expanded beyond use in commercial contexts between large
businesses and those with equal bargaining power to use in noncommercial consumer contracts.®

Florida Arbitration Code

The Florida Arbitration Code® (FAC) is applicable to arbitration agreements that do not involve
interstate commerce.®® The FAC governs the arbitration process, including the scope and

! Chapter 57-402, Laws of Fla.

% Chapter 67-254, Laws of Fla.

% See the definition of “arbitration” at the website of the American Arbitration Association,
http://www.adr.org/sp.asp?id=28749 (last visited Jan. 18, 2012).

* ManorCare Health Services, Inc. v. Stiehl, 22 So. 3d 96, 105 (Fla. 2d DCA 2009).

® Amanda Perwin, Mandatory Binding Arbitration: Civil Injustice By Corporate America, White Paper for the Center for
Justice & Democracy, No. 13 (August 2005), available at http://centerjd.org/content/white-paper-mandatory-binding-
arbitration-civil-injustice-corporate-america (last visited Jan. 18, 2012).

®See 9 U.S.C.A. ss. 1-16.

" Allied-Bruce Terminix Cos, Inc. v. Dobson, 513 U.S. 265, 270-271 (1995).

& Shelley McGill, Consumer Arbitration Clause Enforcement: A Balanced Legislative Response, 47 AM. Bus. L.J. 361, 366
(Fall 2010).

® Sections 682.01-682.22, F.S.

1% Michael Cavendish, The Concept of Arbitrability Under the Florida Arbitration Code, 82 FLA. B.J. 18, 19 (Nov. 2008)
(citing O 'Keefe Architects, Inc. v. CED Construction Partners, Ltd., 944 So. 2d 181, 184 (Fla. 2006)).
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enforceability of arbitration agreements, the appointment of arbitrators, arbitration hearing
procedures, the entry and enforcement of arbitral awards, and any appeals of awards. Under the
FAC, Florida courts have held that the determination of whether any dispute is subject to
arbitration should be resolved in favor of arbitration.** A court’s role in deciding whether to
compel arbitration is limited to three gateway issues to determine the enforceability of an
arbitration agreement: (1) whether a valid written agreement to arbitrate exists; (2) whether an
arbitrable issue exists; and (3) whether the right to arbitration has been waived.'”> The FAC
applies in arbitration cases only to the extent that it is not in conflict with federal law.*?

Il. Effect of Proposed Changes:

This bill largely adopts the provisions of the 2000 revision of the Uniform Arbitration Act, as
approved by the National Conference of Commissioners on Uniform State Laws.** The bill
significantly amends or repeals each section of the existing Florida Arbitration Code, and
amends s. 682.01, F.S., to rename the chapter as the "Revised Florida Arbitration Code.” This
bill also creates s. 682.011, F.S., to provide definitions.

Notice

The bill creates s. 682.012, F.S., to provide notice requirements. Notice is provided by taking
reasonable action to inform the other person, regardless of actual knowledge. Actual knowledge
or receipt of notice is sufficient. Additionally, the delivery of a notice to the person’s residence
or place of business, or another location held out by the person as a place of delivery, is
sufficient to provide notice.

Applicability

The bill creates s. 682.013, F.S., providing applicability of the revised act. The revised act
applies prospectively for agreements to arbitrate made on or after the effective date. It also
applies retroactively if all parties agree to apply the revised act. On July 1, 2015, the revised act
will apply to all arbitration agreements, regardless of when they were made or whether the
parties agreed retroactive application or not.

Effect of Agreement to Arbitrate

The bill creates s. 682.014, F.S., to indicate that although the revised act is a default statute, “the
parties’” autonomy as expressed in their agreements concerning an arbitration normally should
control the arbitration.”" However, there are some provisions that the parties cannot waive

1 1d. at 20 (citing Waterhouse Constr. Group, Inc v. 5891 S.W. 64th Street, LLC, 949 So. 2d 1095, 1099 (Fla. 3d DCA
2007)).

12 Seifert v. U.S. Home Corp., 750 So. 2d 633, 636 (Fla. 1999) (citing Terminix Int’l Co. L.P. v. Ponzio, 693 So. 2d 104, 106
(Fla. 5th DCA 1997)).

3 Powertel, Inc. v. Bexley, 743 So. 2d 570, 573 (Fla. 1st DCA 1999), review denied, 763 So. 2d 1044 (Fla. 2000), and
Florida Power Corp. v. Casselberry, 793 So. 2d 1174, 1179 (Fla. 5th DCA 2001).

1 See Business Law Section of The Florida Bar, Analysis of Proposed Revisions to the Florida Arbitration Code (2012) (on
file with the Senate Committee on Judiciary).

®Id. at 9.
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before a dispute arises or cannot waive at any point.*® Parties may not waive the right to judicial
relief, the right to a provisional remedy, jurisdiction of the courts, the right to appeal, the right to
notice, the right to disclosure, or the right to an attorney, before a controversy arises. Parties may
not waive other requirements at any time which would fundamentally undermine the arbitration
agreement.

Judicial Relief

The bill creates s. 682.015, F.S., providing that a petition for judicial relief must be made to the
court in a manner provided by law or by the rules of court. Notice of an initial petition to the
court must be provided in a manner consistent with the service of a summons in a civil action.
Other motions must be made in the manner provided by law or by the rules of court for serving
motions in pending cases.

Nature of Arbitration Agreements

The bill amends s. 682.02, F.S., providing that an agreement to submit to arbitration is valid,
enforceable, and irrevocable except upon grounds that a contract can otherwise be revoked. The
court decides whether an agreement to arbitrate is valid, while an arbitrator decides whether a
condition precedent to arbitrability has been fulfilled and whether the contract containing the
agreement to arbitrate is enforceable. Arbitration may continue during a court challenge of the
arbitration agreement pending final resolution unless the court orders otherwise.

Compelling or Staying Arbitration

The bill amends s. 682.03, F.S., providing that if a party with a valid agreement to arbitrate fails
to appear or does not oppose a motion to compel arbitration, the court must order the arbitration.
If the refusing party opposes the motion, the court must decide the issue and order arbitration
unless it finds that there is no enforceable agreement to arbitrate the matter. If the court finds that
there is no enforceable agreement to arbitrate, then it may not order the parties to arbitrate.
However, the court may not refuse to order arbitration on the merits of the claim.

The motion to compel arbitration may be made in any court having jurisdiction. However, if the
controversy is already pending in court, the motion to compel arbitration must be made in the
court where the controversy is pending. If a pending case exists, the court must halt the judicial
proceeding until it renders a final decision regarding arbitrability. If the court orders arbitration,
the judicial proceeding must be stayed pending arbitration.

Provisional Remedies

The bill creates s. 682.031, F.S., providing for conditions of provisional remedies. Before an
arbitrator is appointed, the court may enter an order for provisional remedies to protect the
effectiveness of the arbitration proceeding to the same extent and under the same conditions as if
the controversy were the subject of a civil action. After an arbitrator is appointed, the arbitrator
may issue provisional remedies to the same extent that a court could in a civil action. After an

% 1d. at 9.
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arbitrator is appointed, a party may move for a court order for provisional remedies only if the
matter is urgent and the arbitrator cannot act in a timely matter or provide an adequate remedy.

Initiation of Arbitration

The bill creates s. 682.032, F.S., providing that a person initiates arbitration by providing notice
by the manner agreed to by the parties, or by certified mail if the agreement does not provide for
a method of notice, or by a method allowed by law or rules of court for the commencement of a
civil action. The notice must describe the nature of the controversy and the remedy sought.
Unless a party objects for lack of notice by the beginning of the arbitration hearing, notice
challenges are waived if the party appears at the hearing.

Consolidation of Separate Arbitration Proceedings

The bill creates s. 682.033, F.S., providing several conditions upon which a court may
consolidate separate arbitration proceedings:

e Separate agreements and proceedings exist between the same parties or one party is a party to
a separate agreement to arbitrate or a separate arbitration proceeding with a third person;

e The claims subject to the agreements to arbitrate arise in substantial part from the same
transaction or series of transactions;

e The existence of a common issue of law or fact creates the possibility of conflicting decisions
if separate arbitration proceedings occur; and

e Prejudice resulting from a failure to consolidate is not outweighed by the risk of undue delay
or prejudice to the rights of or hardship to parties opposing consolidation.

The court may consolidate some claims while allowing other claims to be resolved separately.
However, the court may not order consolidation if the agreement to arbitrate prohibits
consolidation.

Appointment of Arbitrators by the Court

The bill amends s. 682.04, F.S., to provide conditions for the court to appoint arbitrators. The
court, on motion, must appoint one or more arbitrators if the parties have not agreed on a method
or the agreed upon method fails, or one or more parties failed to respond to the demand for
arbitration or an arbitrator fails to act and a successor has not been appointed. The court must not
appoint an arbitrator with a known, direct, and material interest in the outcome of the arbitration
or a relationship to a party if the agreement calls for a neutral arbitrator.

Disclosure by Arbitrator

The bill amends s. 682.041, F.S., providing that before accepting appointment, an arbitrator must
disclose potential conflicts or impartiality including financial or relationship conflicts. The
arbitrator must continue to disclose any facts that may affect the arbitrator’s impartiality that the
arbitrator learns after accepting the appointment. Upon disclosure, if a party objects to the
appointment or continued service, the objection may be grounds for vacating an award. If the
arbitrator did not disclose a fact as required, the court may vacate an award upon timely
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objection by a party. An arbitrator who does not disclose an interest in the outcome of the
arbitration is presumed to act with evident partiality. Substantial compliance with agreed upon
procedures is a condition precedent to a motion to vacate an award on these grounds.

Majority Action by Arbitrators

The bill amends s. 682.05, F.S., providing that if there is more than one arbitrator; powers of the
arbitrator must be exercised by a majority of the arbitrators.

Immunity of Arbitrator

The bill creates s. 682.051, F.S., granting arbitrators immunity from civil liability to the same
extent as judges acting in a judicial capacity. Failure of an arbitrator to disclose conflicts does
not waive immunity. Arbitrators cannot be compelled to testify about occurrences during
arbitration except to determine the claim of an arbitrator against a party or to a hearing on a
motion to vacate an award if the moving party establishes prima facie that a ground for vacating
the award exists. An arbitrator sued by a party must be awarded attorney fees if the court decides
that the arbitrator has immunity.

Hearing

The bill amends s. 682.06, F.S., granting broad authority to an arbitrator to conduct the
arbitration as the arbitrator considers appropriate. An arbitrator may decide a request for
summary disposition if the parties agree, or if a party gives notice of the request to the other
parties and they have an opportunity to respond. The arbitrator must provide at least five days
notice prior to the beginning of the hearing. The arbitrator then may control the hearing,
including adjourning the hearing from time to time as necessary. Each party has the right to be
heard, to present material evidence, and to cross-examine witnesses. If an arbitrator is unable to
act during the proceeding, a replacement arbitrator must be appointed.

Representation by Attorney

The bill amends s. 682.07, F.S., providing that a party to an arbitration proceeding may be
represented by an attorney.

Witnesses, Subpoenas, and Depositions

The bill amends s. 682.08, F.S., providing that an arbitrator has the authority to issue a subpoena
in the same manner as a court in a civil action. Arbitrators may allow discovery and depositions
of witnesses and may determine the conditions under which discovery and depositions may be
taken. An arbitrator may also issue a protective order to prevent disclosure of privileged or
confidential information, trade secrets, or other protected information, to the same extent as a
court could in a civil action. Subpoena laws apply to arbitration proceedings, and out of state
subpoenas are treated like they would be in a civil action.
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Judicial Enforcement of Preaward Ruling by Arbitrator

The bill creates s. 682.081, F.S., to establish that preaward rulings by an arbitrator may be
incorporated into the ruling on motion by the prevailing party, and the court must then
summarily decide the motion and issue an order.

Award

The bill amends s. 682.09, F.S., to provide that an arbitrator must make a signed record of an
award and provide a copy to each party. The award must be made within the time specified by
the agreement to arbitrate or within the time ordered by the court. The time may be extended by
a court order or by agreement of the parties to the arbitration.

Change of Award by Arbitrator

The bill amends s. 682.10, F.S., to provide conditions to modify or correct an award. The
arbitrator may correct an award when a miscalculation or problem of form, but not substance,
results in an incorrect initial award. The arbitrator may also modify the award if the arbitrator has
not yet made a final and definite award, or to clarify the award. A motion to change or modify an
award must be made and notice provided within 20 days of the moving party receiving notice of
the award. A motion to object to the award on any other basis must be made within 10 days of
receipt of the notice of the award.

Remedies, Fees, and Expenses of Arbitration Proceeding

The bill amends s. 682.11, F.S., providing that arbitrators may award punitive damages and
attorney fees to the same extent they would be available in a civil action, but the arbitrator must
justify such damages in the award. An arbitrator has broad authority to impose all other
remedies, regardless of whether a court would provide similar remedies in a civil action.

Confirming or Vacating an Award

The bill amends s. 682.12, F.S., providing that after an award is granted, a party may motion the
court to confirm the award and provide a confirming order.

The bill amends s. 682.13, F.S., providing conditions upon which a court may vacate an award:

Evident partiality by an arbitrator appointed as a neutral arbitrator;

Corruption by an arbitrator;

Misconduct by an arbitrator prejudicing the rights of a party to the arbitration proceeding;

An arbitrator refused to postpone the hearing upon showing of sufficient cause of

postponement;

An arbitrator refused to consider material evidence;

e An arbitrator conducted the hearing contrary to the act so as to substantially prejudice the
rights of a party to the arbitration proceeding;

e An arbitrator exceeded his or her powers;
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e There was no agreement to arbitrate, unless the moving party participated in the hearing
without objection; or

e The arbitration was conducted without proper notice so as to substantially prejudice the rights of a
party to the arbitration proceeding.

A motion to vacate an award must be filed within 90 days of the award, or within 90 days of the
finding of corruption, fraud, or other undue means, or within 90 days of when the party knew or
should have known of such a finding. If the court vacates an award for any reason other than the
lack of an agreement to arbitrate, the court may order a rehearing. If a motion to vacate is denied,
the court must confirm the award.

Modification or Correction of Award

The bill amends s. 682.14, F.S., providing the court must modify or correct an award if:

e A miscalculation of figures or mistake in the description of any person, thing, or property
referred to in the award is evident;

e The arbitrator awarded something not submitted in the arbitration and making such a
correction will not affect the merits of the decision; or

e The award is imperfect as a matter of form, not substance.

If the application is granted, the court must modify and correct the award. If not, the court must
confirm the award.

Judgment or Decree on Award

The bill amends s. 682.15, F.S., requiring the court, upon granting an order confirming, vacating,
modifying, or correcting an award, to enter an order as if for a civil judgment. The court may
allow reasonable costs of the motion and subsequent judicial proceedings. On motion by the
prevailing party, the court may add reasonable attorney fees and expenses.

Jurisdiction

The bill creates s. 682.181, F.S., providing a court with jurisdiction over the controversy has the
right to enforce an agreement to arbitrate. An agreement to arbitrate in this state confers
exclusive jurisdiction on the court to enter judgment on an award.

Venue

The bill amends s. 682.19, F.S., providing that a petition for judicial relief under this act must be
filed in the county specified in the agreement to arbitrate, unless a hearing has already been held,
in which case the petition must be filed in that court. Otherwise, the petition may be filed in any
Florida county in which an adverse party has a residence or a place of business. If no adverse
party has a residence of place of business in Florida, the petition may be filed in any Florida
county.
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Appeals

The bill amends s. 682.20, F.S., providing for appeals from:

An order denying an application to compel arbitration;

An order granting a motion to stay arbitration;

An order confirming an award;

An order denying confirmation of an award except in certain circumstances;
An order modifying or correcting an award,

An order vacating an award without directing a rehearing; or

A judgment or decree entered pursuant to this act.

Appeals are taken in the same manner and to the same extent as from orders or judgments in a
civil action.

Electronic Signatures in Global and National Commerce Act

The bill creates s. 682.23, F.S., providing that the revised act conforms to the requirements of s.
102 of the Electronic Signatures in Global and National Commerce Act.*’

Effective Date Applicability

The revised act does not affect an action or proceeding commenced or right accrued before the
revised act takes effect.

Disputes Excluded

The bill creates s. 682.25, F.S., providing that the revised act does not apply to any dispute
involving child custody, visitation, or child support.

Mediation Alternatives to Judicial Action

The bill renames ch. 44, F.S., as "Alternative Dispute Resolution™ and amends ss. 44.104,
44.107, and 731.401 F.S., removing references to binding arbitration. This ensures that the
revised act is the sole statute in Florida pertaining to binding arbitration. The bill also amends
ss. 440.1926 and 489.144, F.S., to correctly cross-reference the revised act.

Effective Date
The bill provides an effective date of July 1, 2012.
V. Constitutional Issues:
A. Municipality/County Mandates Restrictions:

None.

1715 U.S.C. 5. 7002.
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B. Public Records/Open Meetings Issues:
None.

C. Trust Funds Restrictions:
None.

D. Other Constitutional Issues:

Retroactive operation is disfavored by courts and generally “statutes are prospective, and
will not be construed to have retroactive operation unless the language employed in the
enactment is so clear it will admit of no other construction.”® The Florida Supreme Court
has articulated four issues to consider when determining whether a statute may be
retroactively applied:

Is the statute procedural or substantive?

Was there an unambiguous legislative intent for retroactive application?
Was a person’s right vested or inchoate?

Is the application of the statute to these facts unconstitutionally retroactive

19

The general rule of statutory construction is that a procedural or remedial statute may
operate retroactively, but that a substantive statute may not operate retroactively without
clear legislative intent. Substantive laws either create or impose a new obligation or duty,
or impair or destroy existing rights, and procedural laws enforce those rights or
obligations.”

Notwithstanding a determination of whether the provisions in the bill are procedural or
substantive, the bill makes it clear that the Legislature intends to apply the law
retroactively to all pre-existing agreements to arbitrate after July 1, 2015. “Where a
statute expresses clear legislative intent for retroactive application, courts will apply the
provision retroactively.”* A court will not follow this rationale, however, if applying a
statute retroactively will impair vested rights, create new obligations, or impose new
penalties.?

Under limited circumstances, it is possible that the bill could affect vested rights under a
contract if the contracting parties agreed to arbitration prior to the bill’s effective date and
agreed to arbitrate under the laws governing arbitration at the time of their agreement.
However, in effect the retroactive application of the bill is most likely constitutionally
permissible as explained below by the Business Law Section of The Florida Bar:

'8 Norman J. Singer and J.D. Shambie Singer, Prospective or retroactive interpretation, 2 SUTHERLAND STATUTORY CONSTR.
s. 41:4 (6th ed. 2009).

9 Weingrad v. Miles, 29 So. 3d 406, 409 (Fla. 3d DCA 2010) (internal citations omitted).

%0 See Alamo Rent-A-Car, Inc. v. Mancusi, 632 So. 2d 1352, 1358 (Fla. 1994); In re Rules of Criminal Procedure, 272 So. 2d
65, 65 (Fla. 1972).

2! \Weingrad, 29 So. 3d at 410.

221d. at 411.
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[Senate Bill]1458 includes a provision to apply it to contracts
retroactively in order to apply the proposed arbitration law
uniformly and avoid two sets of rules for arbitration agreements
covering long durations, and therefore, there exists a legally
legitimate rationale for retroactivity. Further, SB 1458 is not
intended to eliminate existing rights belonging to contracting
parties. Instead, the bill updates the law to make it consistent with
how courts have interpreted the FAC. Moreover, contracting
parties should not face the danger of losing vested rights because
they have 3 years in which to determine whether to allow the
revised act to cover their arbitration agreement or elect to have
the original FAC govern their respective arbitration agreement.
In other words, after SB 1458 becomes law but before 2015, the
parties can agree to have the original FAC govern their
arbitration agreement.?

V. Fiscal Impact Statement:

A. Tax/Fee Issues:
None.

B. Private Sector Impact:
None.

C. Government Sector Impact:

According to the Office of the State Courts Administrator (OSCA), the fiscal impact on
the courts cannot be precisely quantified, but OSCA anticipates judicial workload may
increase as a result of the bill. To the extent the bill results in additional court involvement in
the arbitration process it could result in the need for more judges.?

VI. Technical Deficiencies:

The provisions in sections 4, 36, and 44 of this bill describing the application of the act to
preexisting and future agreements to arbitrate are inconsistent. The Legislature may wish to
resolve the inconsistency by removing sections 4, 36, and 44 from the bill and replacing those
sections with a new section similar to the following:

Section XX. Section 682.XX, Florida Statutes, is created to read:

2 E-Mail from the Business Law Section of The Florida Bar (Jan. 20, 2012) (on file with the Senate Committee on
Judiciary).

2 Office of the State Courts Administrator, 2012 Judicial Impact Statement, SB 1458 (Jan. 6, 2012) (on file with the Senate
Committee on Judiciary).
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VII.

VIII.

682.XX Law applicable to arbitration agreements executed before July 1, 2012.--An agreement
to arbitrate which is executed before July 1, 2012, shall be governed by chapter 682, Florida
Statutes (2011) until July 1, 2015, unless the parties agree in a record to be governed by the law
governing arbitration agreements in effect at the time of the arbitration. On and after July 1,
2015, all arbitration agreements shall be subject to the then applicable law governing agreements
to arbitrate. This section may not be applied in a manner that impairs a contractual right.

Related Issues:

Section 5 of the bill contains many internal cross references such as “a party to an agreement
may not: (a) waive or agree to vary the effect of the requirements of s. 682.015(1), s. 682.02(1),
S.682.031, s. 682.08(1) or (2), s. 682.181, or s. 682.20 . . . .” The bill would be ecasier for
practitioners to use if each reference was followed by a short descriptive clause of the referenced
statute.

Additional Information:

A. Committee Substitute — Statement of Substantial Changes:
(Summarizing differences between the Committee Substitute and the prior version of the bill.)
None.

B. Amendments:
None.

This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate.
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LEGISLATIVE ACTION

Senate . House

The Committee on Judiciary (Flores) recommended the following:
Senate Amendment (with title amendment)
Delete lines 212 - 223.

================= 17 I T L E A MENDDME N T ================
And the title is amended as follows:

Delete lines 8 - 9
and insert:

person receives notice;
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Florida Senate - 2012 SB 1458

By Senator Diaz de la Portilla

36-01261-12 20121458
A bill to be entitled

An act relating to dispute resolution; amending s.
682.01, F.S.; revising the short title of the “Florida
Arbitration Code” to the “Revised Florida Arbitration
Code”; creating s. 682.011, F.S.; providing
definitions; creating s. 682.012, F.S.; specifying how
a person gives notice to another person and how a
person receives notice; creating s. 682.013, F.S.;
specifying the applicability of the revised code;
creating s. 682.014, F.S.; providing that an agreement
may waive or vary the effect of statutory arbitration
provisions; providing exceptions; creating s. 682.015,
F.S.; providing for petitions for judicial relief;
providing for service of notice of an initial petition
for such relief; amending s. 682.02, F.S.; revising
provisions relating to the making of arbitration
agreements; requiring a court to decide whether an
agreement to arbitrate exists or a controversy is
subject to an agreement to arbitrate; providing for
determination of specified issues by an arbitrator;
providing for continuation of an arbitration
proceeding pending resolution of certain issues by a
court; revising provisions relating to applicability
of provisions to certain interlocal agreements;
amending s. 682.03, F.S.; revising provisions relating
to proceedings to compel and to stay arbitration;
creating s. 682.031, F.S.; providing for a court to
order provisional remedies before an arbitrator is

appointed and is authorized and able to act; providing
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for orders for provisional remedies by an arbitrator;
providing that a party does not waive a right of
arbitration by seeking provisional remedies in court;
creating s. 682.032, F.S.; providing for initiation of
arbitration; providing that a person waives any
objection to lack of or insufficiency of notice by
appearing at the arbitration hearing; providing an
exception; creating s. 682.033, F.S.; providing for
consolidation of separate arbitration proceedings as
to all or some of the claims in certain circumstances;
prohibiting consolidation if the agreement prohibits
consolidation; amending s. 682.04, F.S.; revising
provisions relating to appointment of an arbitrator;
prohibiting an individual with an interest in the
outcome of an arbitration from serving as a neutral
arbitrator; creating s. 682.041, F.S.; requiring
certain disclosures of interests and relationships by
a person before accepting appointment as an
arbitrator; providing a continuing obligation to make
such disclosures; providing for objections to an
arbitrator based on information disclosed; providing
for vacation of an award if an arbitrator failed to
disclose a fact as required; providing that an
arbitrator appointed as a neutral arbitrator who does
not disclose certain interests or relationships is
presumed to act with partiality for specified
purposes; requiring parties to substantially comply
with agreed to procedures of an arbitration

organization or any other procedures for challenges to
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arbitrators before an award is made in order to seek
vacation of an award on specified grounds; amending s.
682.05, F.S.; requiring that if there is more than one
arbitrator, the powers of an arbitrator must be
exercised by a majority of the arbitrators; requiring
all arbitrators to conduct the arbitration hearing;
creating s. 682.051, F.S.; providing immunity from
civil liability for an arbitrator or an arbitration
organization acting in the capacity of an arbitrator;
providing that this immunity is supplemental to any
immunity under other law; providing that failure to
make a required disclosure does not remove immunity;
providing that an arbitrator or representative of an
arbitration organization is not competent to testify
and may not be required to produce records concerning
the arbitration; providing exceptions; providing for
awarding an arbitrator, arbitration organization, or
representative of an arbitration organization with
reasonable attorney fees and expenses of litigation
under certain circumstances; amending s. 682.06, F.S.;
revising provisions relating to the conduct of
arbitration hearings; providing for summary
disposition, notice of hearings, adjournment, and
rights of a party to the arbitration proceeding;
requiring appointment of a replacement arbitrator in
certain circumstances; amending s. 682.07, F.S.;
providing that a party to an arbitration proceeding
may be represented by an attorney; amending s. 682.08,

F.S.; revising provisions relating to the issuance,

Page 3 of 43

CODING: Words strieken are deletions; words underlined are additions.

88
89
90
91
92
93
94
95
96
97
98
99
100
101
102
103
104
105
106
107
108
109
110
111
112
113
114
115
116

Florida Senate - 2012 SB 1458

36-01261-12 20121458

service, and enforcement of subpoenas; revising
provisions relating to depositions; authorizing an
arbitrator to permit discovery in certain
circumstances; authorizing an arbitrator to order
compliance with discovery; authorizing protective
orders by an arbitrator; providing for applicability
of laws compelling a person under subpoena to testify
and all fees for attending a judicial proceeding, a
deposition, or a discovery proceeding as a witness;
providing for court enforcement of a subpoena or
discovery-related order; providing for witness fees;
creating s. 682.081, F.S.; providing for judicial
enforcement of a preaward ruling by an arbitrator in
certain circumstances; amending s. 682.09, F.S.;
revising provisions relating to the record needed for
an award; revising provisions relating to the time
within which an award must be made; amending s.
682.10, F.S.; revising provisions relating to
requirements for a motion to modify or correct an
award; amending s. 682.11, F.S.; revising provisions
relating to fees and expenses of arbitration;
authorizing punitive damages and other exemplary
relief and remedies; amending s. 682.12, F.S.;
revising provisions relating to confirmation of an
award; amending s. 682.13, F.S.; revising provisions
relating to grounds for vacating an award; revising
provisions relating to a motion for vacating an award;
providing for a rehearing in certain circumstances;

amending s. 682.14, F.S.; revising provisions relating
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117 to the time for moving to modify or correct an award; 146 code does not apply to any dispute involving child
118 deleting references to the term “umpire”; revising a 147 custody, visitation, or child support; amending s.
119 provision concerning confirmation of awards; amending 148 44.104, F.S.; deleting references to binding
120 s. 682.15, F.S.; revising provisions relating to a 149 arbitration from provisions providing for voluntary
121 court order confirming, vacating without directing a 150 trial resolution; providing for temporary relief;
122 rehearing, modifying, or correcting an award; 151 revising provisions relating to procedures in
123 providing for award of costs and attorney fees in 152 voluntary trial resolution; providing that a judgment
124 certain circumstances; repealing s. 682.16, F.S., 153 is reviewable in the same manner as a judgment in a
125 relating to judgment roll and docketing of certain 154 civil action; deleting provisions relating to
126 orders; repealing s. 682.17, F.S., relating to 155 applicability of the harmless error doctrine;
127 application to court; repealing s. 682.18, F.S., 156 providing limitations on the jurisdiction of a trial
128 relating to the definition of the term “court” and 157 resolution judge; providing for the use of juries;
129 jurisdiction; creating s. 682.181, F.S.; providing for 158 providing for the title of a trial resolution judge
130 jurisdiction relating to the revised code; amending s. 159 and the use of judicial robes; amending s. 44.107,
131 682.19, F.S.; revising provisions relating to venue 160 F.S.; providing immunity for voluntary trial
132 for actions relating to the code; amending s. 682.20, 161 resolution judges serving under specified provisions;
133 F.S.; providing that an appeal may be taken from an 162 amending ss. 440.1926 and 489.1402, F.S.; conforming
134 order denying confirmation of an award unless the 163 cross-references; amending s. 731.401, F.S.; revising
135 court has entered an order under specified provisions; 164 a reference to binding arbitration under a specified
136 providing that all other orders denying confirmation 165 provision; providing directives to the Division of
137 of an award are final orders; repealing s. 682.21, 166 Statutory Revision, including redesignating the title
138 F.S., relating to the previous code not applying 167 of chapter 44, Florida Statutes, as “Alternative
139 retroactively; repealing s. 682.22, F.S., relating to 168 Dispute Resolution”; providing an effective date.
140 conflict of laws; creating s. 682.23, F.S.; specifying 169
141 the relationship of the code to the Electronic 170 Be It Enacted by the Legislature of the State of Florida:
142 Signatures in Global and National Commerce Act; 171
143 creating s. 682.24, F.S.; specifying the effective 172 Section 1. Section 682.01, Florida Statutes, is amended to
144 date of the revised code; providing for applicability; 173 read:
145 creating s. 682.25, F.S.; providing that the revised 174 682.01 Short title FleridaArbitratien Cede.—This chapter
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Seetion 82-0+—682-22 may be cited as the “Revised Florida
Arbitration Code.”

Section 2. Section 682.011, Florida Statutes, 1is created to
read:

682.011 Definitions.—As used in this chapter, the term:

(1) “Arbitration organization” means an association,

agency, board, commission, or other entity that is neutral and

initiates, sponsors, or administers an arbitration proceeding or

is involved in the appointment of an arbitrator.

(2) “Arbitrator” means an individual appointed to render an

award, alone or with others, in a controversy that is subject to

an agreement to arbitrate.

(3) “Court” means a court of competent jurisdiction in this

state.

(4) “Knowledge” means actual knowledge.

(5) “Person” means an individual, corporation, business

trust, estate, trust, partnership, limited liability company,

association, joint venture, or government; governmental

subdivision, agency, or instrumentality; public corporation; or

any other legal or commercial entity.

(6) “Record” means information that is inscribed on a

tangible medium or that is stored in an electronic or other

medium and is retrievable in perceivable form.

Section 3. Section 682.012, Florida Statutes, 1is created to

read:
682.012 Notice.—

(1) Except as otherwise provided in the Revised Florida

Arbitration Code, a person gives notice to another person by

taking action that is reasonably necessary to inform the other
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person in ordinary course, whether or not the other person

acquires knowledge of the notice.

(2) A person has notice if the person has knowledge of the

notice or has received notice.

(3) A person receives notice when it comes to the person’s

attention or the notice is delivered at the person’s place of

residence or place of business, or at another location held out

by the person as a place of delivery of such communications.

Section 4. Section 682.013, Florida Statutes, is created to
read:

682.013 Applicability of revised code.—

(1) The Revised Florida Arbitration Code governs an

agreement to arbitrate made on or after the effective date of

this act.

(2) The Revised Florida Arbitration Code governs an

agreement to arbitrate made before the effective date of this

act if all the parties to the agreement or to the arbitration

proceeding so agree in a record.

(3) Beginning July 1, 2015, the Revised Florida Arbitration

Code governs an agreement to arbitrate whenever made.

Section 5. Section 682.014, Florida Statutes, is created to

read:

682.014 Effect of agreement to arbitrate; nonwaivable

provisions.—

(1) Except as otherwise provided in subsections (2) and

(3), a party to an agreement to arbitrate or to an arbitration

proceeding may waive, or the parties may vary the effect of, the

requirements of the Revised Florida Arbitration Code to the

extent permitted by law.
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(2) Before a controversy arises that is subject to an

agreement to arbitrate, a party to the agreement may not:

(a) Waive or agree to vary the effect of the requirements
of s. 682.015(1), s. 682.02(1), s. 682.031, s. 682.08(1) or (2),

s. 682.181, or s. 682.20;

(b) Agree to unreasonably restrict the right under s.

682.032 to notice of the initiation of an arbitration

proceeding;

(c) Agree to unreasonably restrict the right under s.

682.041 to disclosure of any facts by a neutral arbitrator; or

(d) Waive the right under s. 682.07 of a party to an

agreement to arbitrate to be represented by an attorney at any

proceeding or hearing under the Revised Florida Arbitration

Code, but an employer and a labor organization may waive the

right to representation by an attorney in a labor arbitration.

(3) A party to an agreement to arbitrate or arbitration

proceeding may not waive, or the parties may not vary the effect

of, the requirements in this section or s. 682.013(1) or (3), s.

682.03, s. 682.051, s. 682.081, s. 682.10(4) or (5), s. 682.12,
s. 682.13, s. 682.14, s. 682.15(1) or (2), s. 682.23, s. 682.24,

or s. 682.25.
Section 6. Section 682.015, Florida Statutes, is created to
read:

682.015 Petition for judicial relief.—

(1) Except as otherwise provided in s. 682.20, a petition

for judicial relief under this chapter must be made to the court

and heard in the manner provided by law or rule of court for

making and hearing motions.

(2) Unless a civil action involving the agreement to
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arbitrate is pending, notice of an initial petition to the court

under this chapter must be served in the manner provided by law

for the service of a summons in a civil action. Otherwise,

notice of the motion must be given in the manner provided by law

or rule of court for serving motions in pending cases.

Section 7. Section 682.02, Florida Statutes, is amended to
read:

682.02 Arbitration agreements made valid, irrevocable, and
enforceable; scope.—

(1) An agreement contained in a record to submit to

arbitration any existing or subsequent controversy arising

between the parties to the agreement is valid, enforceable, and

irrevocable except upon a ground that exists at law or in equity

for the revocation of a contract.

(2) The court shall decide whether an agreement to

arbitrate exists or a controversy is subject to an agreement to

arbitrate.

(3) An arbitrator shall decide whether a condition

precedent to arbitrability has been fulfilled and whether a

contract containing a valid agreement to arbitrate is

enforceable.

(4) If a party to a judicial proceeding challenges the

existence of, or claims that a controversy is not subject to, an

agreement to arbitrate, the arbitration proceeding may continue

pending final resolution of the issue by the court, unless the

court otherwise orders.
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This section also applies to written interlocal agreements under
ss. 163.01 and 373.713 in which two or more parties agree to
submit to arbitration any controversy between them concerning
water use permit motions appitieatieons and other matters,
regardless of whether or not the water management district with
jurisdiction over the subject motion apptieatien is a party to
the interlocal agreement or a participant in the arbitration.
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Section 8. Section 682.03, Florida Statutes, is amended to
read:
682.03 Proceedings to compel and to stay arbitration.—

(1) On motion of a person showing an agreement to arbitrate

and alleging another person’s refusal to arbitrate pursuant to

the agreement:

(a) If the refusing party does not appear or does not

oppose the motion, the court shall order the parties to

arbitrate.

(b) If the refusing party opposes the motion, the court

shall proceed summarily to decide the issue and order the

parties to arbitrate unless it finds that there is no

enforceable agreement to arbitrate. A—party—toan agreement—or

Page 11 of 43

words underlined are additions.

320
321
322
323
324
325
326
327
328
329
330
331
332
333
334
335
336
337
338
339
340
341
342
343
344
345
346
347
348

Florida Senate - 2012 SB 1458
36-01261-12 20121458
; £ AN 1 AN £+ +h h] 15 34ma £

provisien for arbitration subjeet this—taw—eltatming—th
+ £ 1 £ N + + + + 1 N .
ek e e e bree e Frm b
1 bl + + + £ £ 4 A4 ] N
S e ey £ e b
£ 2 + = SN it £ 1 £ +h +
partt pE d—with arbitrationin = rdan with—th R
+h £ TE£ +1 T + £ A +h ot I £
B et b bt ey L e e
+ + N 3 £ 4 + 3 s 4 117
= = e e e e R e
et R, I s s A + N les £ 4 +
B e e e B T e I e o s
3 3 3 4 11 1 2N a dat 1 +1h
e T et b G e b e
a4 4 e dat 3 + 3 h 11 + a + 1
& rding—to—its determination, shall grant or den 15

(2) On motion of a person alleging that an arbitration

proceeding has been initiated or threatened but that there is no

agreement to arbitrate, the court shall proceed summarily to

decide the issue. If the court finds that there is an

enforceable agreement to arbitrate, it shall order the parties

to arbitrate. H—arissuve referable to arbitration under arn
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(3) If the court finds that there is no enforceable

agreement to arbitrate, it may not order the parties to

arbitrate pursuant to subsection (1) or subsection (2). Any
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353 the claim subject to arbitration lacks merit or grounds for the 382 682.031 Provisional remedies.—
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358 the—applicationandthe part ausing—the arbitration—teobe had- 387 arbitration proceeding to the same extent and under the same
359 Tk vrt—shall summarily hear and determine +the dissu £ +th 388| conditions as if the controversy were the subject of a civil
360| makingofthe agreement—or provisiton and;—aceceordingto—3its 389| action.
361| determinationy—shall grantor deny the appliication= 390 (2) After an arbitrator is appointed and is authorized and
362 (5) If a proceeding involving a claim referable to 391| able to act:
363| arbitration under an alleged agreement to arbitrate is pending 392 (a) The arbitrator may issue such orders for provisional
364 in court, a motion under this section must be made in that 393 remedies, including interim awards, as the arbitrator finds
365| court. Otherwise, a motion under this section may be made in any 394| necessary to protect the effectiveness of the arbitration
366| court as provided in s. 682.19. An—erder—for—arbitration—shaltd 395| proceeding and to promote the fair and expeditious resolution of
367 rot—be—refusedonthe groundthat—th e e e e Frp 396 the controversy, to the same extent and under the same
368| eorborafides—or beecauseany fauttor grounds—fer the elaim 397 conditions as if the controversy were the subject of a civil
369| seught—tobearbitrated—have not—been—showns 398| action.
370 (6) If a party makes a motion to the court to order 399 (b) A party to an arbitration proceeding may move the court
371| arbitration, the court on just terms shall stay any judicial 400| for a provisional remedy only if the matter is urgent and the
372| proceeding that involves a claim alleged to be subject to the 401| arbitrator is not able to act timely or the arbitrator cannot
373 arbitration until the court renders a final decision under this 402 provide an adequate remedy.
374 section. 403 (3) A party does not waive a right of arbitration by making
375 (7) If the court orders arbitration, the court on just 404 a motion under this section.
376 terms shall stay any judicial proceeding that involves a claim 405 Section 10. Section 682.032, Florida Statutes, is created
377 subject to the arbitration. If a claim subject to the 406 to read:
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407 682.032 Initiation of arbitration.— 436| arbitration proceedings; and
408 (1) A person initiates an arbitration proceeding by giving 437 (d) Prejudice resulting from a failure to consolidate is
409 notice in a record to the other parties to the agreement to 438 not outweighed by the risk of undue delay or prejudice to the
410 arbitrate in the agreed manner between the parties or, in the 439 rights of or hardship to parties opposing consolidation.
411| absence of agreement, by certified or registered mail, return 440 (2) The court may order consolidation of separate
412 receipt requested and obtained, or by service as authorized for 441| arbitration proceedings as to some claims and allow other claims
413 the commencement of a civil action. The notice must describe the 442 to be resolved in separate arbitration proceedings.
414| nature of the controversy and the remedy sought. 443 (3) The court may not order consolidation of the claims of
415 (2) Unless a person objects for lack or insufficiency of 444| a party to an agreement to arbitrate if the agreement prohibits
416 notice under s. 682.06(3) not later than the beginning of the 445 consolidation.
417| arbitration hearing, the person by appearing at the hearing 446 Section 12. Section 682.04, Florida Statutes, is amended to
418| waives any objection to lack of or insufficiency of notice. 447 read:
419 Section 11. Section 682.033, Florida Statutes, is created 448 682.04 Appointment of arbitrators by court.—
420 to read: 449 (1) If the parties to an agreement to arbitrate agree on ex
421 682.033 Consolidation of separate arbitration proceedings.— 450| provisteon feor arpitratieon subjeetto—this taw prevides a method
422 (1) Except as otherwise provided in subsection (3), upon 451 for appointing the—appeintment—of arbitrators er—an—umpire, this
423| motion of a party to an agreement to arbitrate or to an 452| method must skaltt be followed, unless the method fails.
424| arbitration proceeding, the court may order consolidation of 453 (2) The court, on application of a party to an arbitration
425 separate arbitration proceedings as to all or some of the claims 454 agreement, shall appoint one or more arbitrators, if:
426 if: 455 (a) The parties have not agreed on a method;
427 (a) There are separate agreements to arbitrate or separate 456 (b) The agreed method fails;
428| arbitration proceedings between the same persons or one of them 457 (c) One or more of the parties failed to respond to the
429| 1is a party to a separate agreement to arbitrate or a separate 458| demand for arbitration; or
430| arbitration proceeding with a third person; 459 (d) An arbitrator fails to act and a successor has not been
431 (b) The claims subject to the agreements to arbitrate arise 460 appointed.
432 in substantial part from the same transaction or series of 461 (3) In—the—-absen thereof;—orif the agreedmethodfails
433 related transactions; 462 r—for any reaseoncannot—beFfolt d—or—+f an arbitrater or
434 (c) The existence of a common issue of law or fact creates 463 GmpiE ho—hasbeen—appointedfails—= t—and—hi r—her
435 the possibility of conflicting decisions in the separate 464 = ser—has—rotbeen—duly appeinted;,—th wrt—en—appltication
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465 £ a—party—E veh—agreement—orprovision—shall appeoint—on ¥ 494| arbitrator learns after accepting appointment that a reasonable
466| mere—arbitrator r—ap—umpire- An arbitrator er—umpire so 495| person would consider likely to affect the impartiality of the
467| appointed has all the shall—hawvedike powers of an arbitrator 496| arbitrator.
468 designated as—if-named—oer—provided—feor in the agreement to 497 (3) If an arbitrator discloses a fact required by
469 arbitrate appointed pursuant to the agreed method er—previsien. 498 subsection (1) or subsection (2) to be disclosed and a party
470 (4) An individual who has a known, direct, and material 499 timely objects to the appointment or continued service of the
471 interest in the outcome of the arbitration proceeding or a 500 arbitrator based upon the fact disclosed, the objection may be a
472 known, existing, and substantial relationship with a party may 501 ground under s. 682.13(1) (b) for vacating an award made by the
473| not serve as an arbitrator required by an agreement to be 502| arbitrator.
474 neutral. 503 (4) If the arbitrator did not disclose a fact as required
475 Section 13. Section 682.041, Florida Statutes, is created 504 by subsection (1) or subsection (2), upon timely objection by a
476 to read: 505 party, the court may vacate an award under s. 682.13(1) (b).
477 682.041 Disclosure by arbitrator.— 506 (5) An arbitrator appointed as a neutral arbitrator who
478 (1) Before accepting appointment, an individual who is 507 does not disclose a known, direct, and material interest in the
479| requested to serve as an arbitrator, after making a reasonable 508| outcome of the arbitration proceeding or a known, existing, and
480 inquiry, shall disclose to all parties to the agreement to 509 substantial relationship with a party is presumed to act with
481| arbitrate and arbitration proceeding and to any other 510| evident partiality under s. 682.13(1) (b).
482| arbitrators any known facts that a reasonable person would 511 (6) If the parties to an arbitration proceeding agree to
483 consider likely to affect the person’s impartiality as an 512 the procedures of an arbitration organization or any other
484| arbitrator in the arbitration proceeding, including: 513| procedures for challenges to arbitrators before an award is
485 (a) A financial or personal interest in the outcome of the 514| made, substantial compliance with those procedures is a
486| arbitration proceeding. 515| condition precedent to a motion to vacate an award on that
487 (b) An existing or past relationship with any of the 516 ground under s. 682.13(1) (b).
488 parties to the agreement to arbitrate or the arbitration 517 Section 14. Section 682.05, Florida Statutes, is amended to
489 proceeding, their counsel or representative, a witness, or 518 read:
490| another arbitrator. 519 682.05 Majority action by arbitrators.—If there is more
491 (2) An arbitrator has a continuing obligation to disclose 520 than one arbitrator, the powers of an arbitrator must be
492 to all parties to the agreement to arbitrate and arbitration 521 exercised by a majority of the arbitrators, but all of the
493| proceeding and to any other arbitrators any facts that the 522 arbitrators shall conduct the hearing under s. 682.06(3). The
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Brovisten—feor arbibratons
Section 15. Section 682.051, Florida Statutes, is created
to read:

682.051 Immunity of arbitrator; competency to testify;

attorney fees and costs.—

(1) An arbitrator or an arbitration organization acting in

the capacity of an arbitrator is immune from civil liability to

the same extent as a judge of a court of this state acting in a

judicial capacity.

(2) The immunity afforded under this section supplements

any immunity under other law.

(3) The failure of an arbitrator to make a disclosure

required by s. 682.041 does not cause any loss of immunity under

this section.

(4) In a judicial, administrative, or similar proceeding,

an arbitrator or representative of an arbitration organization

is not competent to testify, and may not be required to produce

records as to any statement, conduct, decision, or ruling

occurring during the arbitration proceeding, to the same extent

as a judge of a court of this state acting in a judicial

capacity. This subsection does not apply:

(a) To the extent necessary to determine the claim of an

arbitrator, arbitration organization, or representative of the

arbitration organization against a party to the arbitration

proceeding; or

(b) To a hearing on a motion to vacate an award under s.

682.13(1) (a) or (b) if the movant establishes prima facie that a
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ground for vacating the award exists.

(5) If a person commences a civil action against an

arbitrator, arbitration organization, or representative of an

arbitration organization arising from the