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2013 Regular Session

The Florida Senate
COMMITTEE MEETING EXPANDED AGENDA

APPROPRIATIONS SUBCOMMITTEE ON HEALTH AND

HUMAN SERVICES
Senator Grimsley, Chair
Senator Flores, Vice Chair

MEETING DATE: Wednesday, April 17, 2013
TIME: 11:00 a.m.—1:00 p.m.
PLACE: Pat Thomas Committee Room, 412 Knott Building

MEMBERS: Senator Grimsley, Chair; Senator Flores, Vice Chair; Senators Bean, Benacquisto, Galvano, Garcia,
Gibson, Lee, Montford, Richter, Smith, Sobel, and Thrasher

TAB BILL NO. and INTRODUCER

BILL DESCRIPTION and

SENATE COMMITTEE ACTIONS COMMITTEE ACTION

1 CS/SB 360
Health Policy / Garcia
(Similar CS/H 281)

Surgical Assistants and Surgical Technologists;
Providing requirements for health care facilities that
employ or contract with surgical assistants and
surgical technologists; providing exceptions to these
requirements, etc.

HP 03/20/2013 Not Considered
HP 04/02/2013 Fav/CS

Bl 04/09/2013 Favorable
AHS 04/17/2013
AP

2 CS/SB 896
Health Policy / Garcia
(Similar CS/H 793)

Prepaid Dental Plans; Postponing the scheduled
repeal of a provision requiring the Agency for Health
Care Administration to contract with dental plans for
dental services on a prepaid or fixed-sum basis;
authorizing the agency to provide a prepaid dental
health program in Miami-Dade County on a
permanent basis, etc.

HP 03/14/2013 Fav/CS
AHS 04/17/2013

AP

RC

3 CS/SB 844
Health Policy / Grimsley
(Compare CS/CS/H 939)

Medicaid Fraud; Adding an additional provision
relating to a change in principal that must be included
in a Medicaid provider agreement with the Agency for
Health Care Administration; revising provisions
specifying grounds for terminating a provider from the
program, for seeking certain remedies for violations,
and for imposing certain sanctions; deleting the
requirement that the agency place payments withheld
from a provider in a suspended account and revising
when a provider must reimburse overpayments, etc.

HP 03/07/2013 Fav/CS

BI 04/09/2013 Favorable
AHS 04/17/2013
AP

04162013.1601

S-036 (10/2008)
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COMMITTEE MEETING EXPANDED AGENDA
Appropriations Subcommittee on Health and Human Services
Wednesday, April 17, 2013, 11:00 a.m.—1:00 p.m.

TAB BILL NO. and INTRODUCER

BILL DESCRIPTION and

SENATE COMMITTEE ACTIONS COMMITTEE ACTION

4 CS/SB 1748
Children, Families, and Elder
Affairs / Evers

Medicaid Eligibility; Requiring the Department of
Children and Families to review financial transactions
affecting eligibility; exempting the value of a Medicaid
applicant’s life insurance policy, annuity, or group
certificate from the determination of the applicant’s
Medicaid eligibility under certain circumstances;
authorizing a state agency to delay implementation of
certain provisions if a federal waiver or authorization
is required; specifying limitations, etc.

CF 04/15/2013 Fav/CS
AHS 04/17/2013
AP

5 SB 1816
Appropriations

Health Care; Revising the components of the Florida
Kidcare program; revising the eligibility of the
Medikids program component; revising the minimum
health benefits coverage under the Florida Kidcare
Act; repealing provisions relating to the approval of
health benefits coverage, financial assistance, and
delivery of services in rural counties; creating the
Healthy Florida program; authorizing the Florida
Healthy Kids Corporation to contract with certain
insurers; requiring the corporation to oversee the
Healthy Florida program and to establish a grievance
process and integrity process, etc.

AHS 04/17/2013
AP

6 SB 1844
Health Policy

Health Choice Plus Program; Authorizing the Florida
Health Choices, Inc., to accept funds from various
sources to deposit into health benefits accounts,
subsidize the costs of coverage, and administer and
support the program; requiring the corporation to
manage the health benefits accounts and provide the
marketplace of options that an enrollee in the
program may use; providing for payment for achieving
health living performance goals, etc.

AHS 04/17/2013
AP

Other Related Meeting Documents

04162013.1601

S-036 (10/2008)
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Florida Senate - 2013 COMMITTEE AMENDMENT
Bill No. CS for SB 360

ORI ===

LEGISLATIVE ACTION

Senate . House

Appropriations Subcommittee on Health and Human Services

(Garcia) recommended the following:
Senate Amendment
Delete lines 34 - 40

and insert:

4. “Surgical assistant” means a person who provides aid in

exposure, hemostasis, closures, and other intraoperative

technical functions and assists the surgeon in performing a safe

operation with optimal results for the patient.

5. “Surgical technologist” means a person who assists and

practices to ensure that the

Page 1 of 1
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The Florida Senate

BILL ANALYSIS AND FISCAL IMPACT STATEMENT

(This document is based on the provisions contained in the legislation as of the latest date listed below.)

Prepared By: The Professional Staff of the Appropriations Subcommittee on Health and Human Services

BILL: CS/SB 360

INTRODUCER:  Health Policy Committee and Senator Garica

SUBJECT: Surgical Assistants and Surgical Technologists
DATE: April 15, 2013 REVISED:
ANALYST STAFF DIRECTOR REFERENCE ACTION
Davlantes Stovall HP Fav/CS
Matiyow Burgess Bl Favorable
Brown Pigott AHS Pre-meeting
AP

Please see Section VIII. for Additional Information:

A. COMMITTEE SUBSTITUTE..... Statement of Substantial Changes

B. AMENDMENTS........ccccvvvvinnne |:| Technical amendments were recommended
|:| Amendments were recommended
|:| Significant amendments were recommended

Summary:

CS/SB 360 amends s. 395.0191, F.S., to add a new subsection concerning surgical technologists
and surgical assistants. The CS provides various definitions. The CS prohibits a health care
facility from employing or contracting with any person to perform the duties of a surgical
assistant or surgical technologist unless that person is a certified surgical assistant or surgical
technologist and provides exceptions to these prohibitions.

The bill has no fiscal impact.

The bill has an effective date of July 1, 2013.

The bill substantially amends section 395.0191 of the Florida Statutes.
Present Situation:

Role of Surgical Technologists
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Surgical technologists, also called scrubs or operating room technicians,* work under the
supervision of surgeons to ensure that the operating room environment is safe, that equipment
functions properly, and that the operative procedure is conducted under conditions that maximize
patient safety. Surgical technologists are trained in aseptic technique and combine the knowledge
of human anatomy, surgical procedures, and implementation tools and technologies, to facilitate
a physician’s performance of invasive therapeutic and diagnostic procedures.? Currently, no
statutes or rules are in place to regulate the practice of surgical technology in Florida.

The Association of Surgical Technology (AST) is the oldest professional organization for
surgical technologists and surgical assistants. The AST was established in 1969 by members of
the American College of Surgeons, the American Hospital Association, and the Association of
Perioperative Registered Nurses to ensure that surgical technologists and surgical assistants have
the knowledge and skills to administer patient care of the highest quality. Some of the AST’s
duties include creating and administering national certification procedures for surgical
technologists, providing continuing education for such certification, working with national
accrediting committees to establish standards for training programs, and advocating the interests
of surgical technologists to government entities.®

The AST has published national guidelines for the scope of practice of surgical technologists.”* It
designates three different categories of technologist, each with different functions. A scrub
technologist maintains sterility and handles necessary instruments, supplies, and equipment
during a surgical procedure. A circulating technologist assists the circulating nurse in obtaining
additional instruments, supplies, and equipment during the procedure. A second assisting
technologist maintains sterility and assists the surgeon and the surgeon’s first assistant during the
procedure. More detailed duties are:

Scrub Technologist

e Check supplies and equipment needed for the surgical procedure;

e Scrub, gown, and glove;

e Set up the sterile table with instruments, supplies, equipment, and medications needed for the
procedure;

e Perform appropriate counts with the circulator prior to the operation and before the incision

is closed;

Gown and glove the surgeon and assistants;

Help in draping the sterile field;

Pass instruments to the surgeon during the procedure;

Prepare sterile dressings;

Clean and prepare instruments for terminal sterilization;

Assist other members of the surgical team with terminal cleaning of the operating room; and

! United States Department of Labor, Bureau of Labor Statistics, Occupational Outlook Handbook, 2012-13 Edition:
Surgical Technologists, available at: http://www.bls.gov/oco/ocos106.htm (last visited on April 6, 2013).
2 AST, Job Description: Surgical Technologist, available at:
http://www.ast.org/professionals/documents/2009_Surgical_Technologist Job_Description_10.6_Final.pdf (last visited on
April 6, 2013).
jAST, About Us, available at : http://www.ast.org/aboutus/about ast.aspx (last visited on April 6, 2013).

Supra fn. 2.
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e Assist in preparing the operating room for the next patient.

Circulating Technologist

e Obtain appropriate sterile and unsterile items needed for the procedure;

e Open sterile supplies;

e Check the patient’s chart, identify the patient, verify the surgery to be performed with
consent forms, and bring the patient to the assigned operating room;

Transfer the patient to the operating table;

Assess the patient’s comfort and safety and provide verbal and tactile reassurance;
Assist anesthesia personnel;

Position the patient, using appropriate equipment;

Apply electrosurgical grounding pads, tourniquets, monitors, etc., before the procedure
begins;

e Prepare the patient’s skin prior to draping by the surgical team;

e Perform appropriate counts with the scrub nurse or technologist prior to the operation and
before the incision is closed;

Anticipate additional supplies needed during the procedure;

Keep accurate records throughout the procedure;

Properly care for specimens;

Secure dressings after incision closure;

Help transport the patient to the recovery room; and

Assist in cleaning the operating room and in preparing for the next patient.

Second Assisting Technologist

Hold retractors or instruments as directed by the surgeon;
Sponge or suction the operative site;

Apply electrocautery to clamps on bleeding blood vessels;
Cut suture material as directed by the surgeon;

Connect drains to suction apparatus; and

Apply dressings to the closed wound.

Education and Certification

Surgical technologists must have a high school diploma or equivalent and must complete a
training program accredited by the Commission on Accreditation of Allied Health Education
Programs or the Accrediting Bureau of Health Education Schools. The training program includes
classroom education in anatomy, microbiology, pharmacology, ethics, medical terminology, and
other topics, as well as supervised clinical experience. Surgical technologist training lasts from 9
to 24 months and culminates in a certificate, diploma, or associate’s degree.

Professional certification is not required for employment as a surgical technologist, although
most employers prefer to hire only certified individuals.® Professional certification is available
through the AST as a Certified Surgical Technologist (CST).® Requirements for CST designation

®Supra fn. 1.

®ld.
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include graduation from an accredited surgical technology program (with special exceptions for
military-trained technologists), payment of fees, and passage of an examination offered by the
National Board of Surgical Technology and Surgical Assisting (NBSTSA).” The CST
certification is valid for four years. To renew, an individual must either retake and pass the
NBSTSA examination required for initial certification or complete 60 hours of continuing
education. A renewal fee is also required.®

National certification may also be obtained from the National Center for Competency Testing
(NCCT),? which awards the “Tech in Surgery-Certified (NCCT)” designation. Applicants must
graduate from an NCCT-approved surgical technology program, complete required practical
experience, and pass the organization’s certification exam. Applicants who have not graduated
from an approved surgical technology program may also qualify for certification if they have
accrued some amount of practical experience, which varies depending on the situation. Passage
of the examination and payment of fees is still required.'® The NCCT certification must be
renel\{ved annually by completing 14 hours of continuing education and paying a recertification
fee.

Currently, there are approximately 4,800 surgical technologists employed in Florida. Of these,
more than 3,400 are CSTs, and a few dozen hold the Tech in Surgery-Certified (NCCT)
designation.*?

Role of Surgical First Assistants

Surgical assistants provide aid in exposure, hemostasis, closure, and other intraoperative
technical functions under the direct supervision of surgeons to help carry out safe operations with
optimal results for patients. In addition to intraoperative duties, surgical assistants also perform
preoperative and postoperative duties to better facilitate proper patient care.'® Surgical first
assistants provide primary assistance to the primary surgeon, must be listed on the operative
record as first assistants, and cannot be involved in any other role during the procedure.™

The primary professional organizations for surgical assistants are the Association of Surgical
Technology (AST) and the National Surgical Assistant Association (NSAA). The NSAA was

"NBSTSA, CST Examinations, available at: http://nbstsa.org/examinations-cst.html (last visited on April 6, 2013).

8 NBSTSA, Renewal Options, available at: http://nbstsa.org/renewal/index.html (last visited on April 6, 2013).

° The NCCT is an independent entity which provides competency examinations and certifications for a variety of allied
health professions, including medical assistants, phlebotomy technicians, patient care technicians, surgical technologists, and
medical office assistants. It is not a professional organization. (Source: NCCT, National Center for Competency Testing
(NCCT), http://www.ncctinc.com/General/, last visited on April 6, 2013).

O NCCT, Certification Information, available at: http://www.ncctinc.com/Certifications/ (last visited on April 6, 2013).
' NCCT, Recertification/CE, available at http://www.ncctinc.com/CE/ (last visited on April 6, 2013).

12 Email correspondence with the Florida State Assembly of the Association of Surgical Technologists. A copy of this
correspondence is on file with the Senate Health Policy Committee.

3 Association of Surgical Technologists, Job Description: Surgical Assistant, available at:
http://www.ast.org/professionals/documents/2011 %20Surgical%20Assistant Job_Description_4.5.pdf (last visited on
April 6, 2013).

 American Board of Surgical Assistants, Definitions, available at: http://www.absa.net/definitions.php (last visited on
April 6, 2013).
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formed by surgical assistants in 1983 and was the nation’s first organization to provide standards
for competency, professionalism, and scope of practice in the field.*

Duties within the scope of practice of a surgical assistant include positioning the patient;
providing visualization of the operative site, including appropriate placement of retractors,
suctioning and sponging, and manipulation of suture materials; assisting with hemostasis;
participating in volume replacement or autotransfusion techniques, as appropriate; assisting with
wound closure, including administration of sutures and subcutaneous injection of local
anesthetics; selecting and applying wound dressings; and providing assistance in securing
drainage systems to tissue.™® Surgical assistants must be familiar with operating room procedures
and able to anticipate the needs of the surgeon.*’

Surgical First Assistants in Statute

Registered nurses licensed under ch. 464, F.S., may serve as surgical first assistants if they are
certified in perioperative nursing through a year-long training program fulfilling certain
conditions. Such nurses may be reimbursed by insurance companies for their first assistant
services at a rate not less than 80 percent of what a physician would be paid for the same
services.™®

Physician assistants may also be reimbursed by insurance companies for surgical first assistant
services if they act as substitutes for physicians who would have performed the same services.*®

National Certification of Surgical First Assistants

AST: Certified Surgical First Assistant
An applicant for the Certified Surgical First Assistant (CSFA) designation must fulfill at least
one of the following:

e Be agraduate of a surgical assistant program accredited by the Commission on Accreditation
of Allied Health Education Programs (CAAHEP);

e Hold current certification as a Certified Surgical Technologist from the AST, have
participated in at least 350 cases within the last four years, and have completed at least two
full years of surgical first assistant experience; or

e Hold current surgical assistant certification from the NSAA or the American Board of
Surgical Assistants (ABSA), have completed 50 hours of AST-approved continuing
education within the last two years, show proof of operative case experience, and have at
least an associate’s degree.

Eligible applicants may register to take the CSFA exam offered by the National Board of
Surgical Technology and Surgical Assisting (NBSTSA).?’ The NBSTSA was previously known

> NSAA, Welcome, available at: http://www.nsaa.net/index.php (last visited on April 6, 2013).

1% Supra fn. 12.

Y NSAA, Scope of Practice, available at: http://www.nsaa.net/scope_of practice.php (last visited on April 6, 2013).
18 Sections 464.027 and 409.906(21), F.S.

19 Section 627.419(6), F.S.
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as the Liaison Council on Certification for the Surgical Technologist (LCCST). After passage of
the exam and payment of $290 in fees, an applicant may be certified.”*

The CSFA certification must be renewed every four years, either by retaking and passing the
initial certification examination or completing 75 hours of continuing education approved by the
AST. Recertification by examination costs $499.% Recertification by continuing education costs
$6 per credit hour for AST members and $400 for non-members.?

More than 2,100 people currently hold CSFA certification.?*

NSAA: Certified Surgical Assistant

Applicants for the Certified Surgical Assistant (CSA) designation must be graduates of approved
surgical assistant training programs or provide documentation of 2,250 hours of assisting
experience, along with several letters of reference from supervising surgeons. Applicants must
also pass a multiple-choice examination offered by the NSAA which covers subjects such as
anatomy, medical terminology, technical surgical skills, sterile technique, and anesthesia, and
pay $400 in fees. Discounts apply for recent graduates and military personnel, and certification
by endorsement is available to nurses, physician assistants, and other practitioners under certain
conditions.

The CSAs must be recertified every two years by completing 50 hours of approved continuing
education or retaking and passing the initial certification exam. Recertification fees for NSAA
non-members are $700 if via continuing education and $900 if via reexamination. Fees for
NSAA members are $100 if via continuing education or reexamination.?>?°

More than 1,300 people currently hold CSA certification nationally.?’

ABSA: Surgical Assistant-Certified

To be eligible to for ABSA certification, an applicant must hold at least an associate’s degree
with a “C” grade or higher in specified college-level courses, have completed an ABSA- or
CAAHEP-approved surgical assistant training program, and have passed the ABSA Surgical
Assistant-Certified (SA-C) examination. The examination consists of both multiple-choice and
practical components and is offered four times per year in Miami, Chicago, New Jersey, and
Houston. Payment of a $710 fee is also required.

The SA-C certification must be renewed biennially by retaking and passing the initial
certification exam or by completing certain professional development activities. Such activities
include reading professional journals, presenting at a hospital seminar, publishing clinical

% Edu-Search, Surgical Technology Certification, available at: http://www.surgicaltechnologists.net/education/certification
(last visited on April 6, 2013).

2L NBSTSA, CSFA Examination, available at: http:/nbstsa.org/examinations-csfa.html (last visited on April 6, 2013).

22 NBSTSA, Renewal Options, available at: http://nbstsa.org/renewal/index.html (last visited on April 6, 2013).

28 AST, Certification, available at: http://www.ast.org/membership/certification.aspx (last visited on April 6, 2013).
 Telephone conversation with NBSTSA staff.

» NSAA, FAQs, available at: http://nsaa.net/faq.php (last visited on April 6, 2013).

% NSAA, Certification, available at: http://www.nsaa.net/requirements.php (last visited on April 6, 2013).

2" Telephone conversation with NSAA staff.
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research, and attending medical conferences. Each certified individual must also document
participation as a surgical first assistant in either 400 surgical cases or 1,500 procedure hours and
hold current certification in cardiopulmonary resuscitation (CPR), advanced cardiac life support
(ACLS), or pediatric advanced life support (PALS). Recertification via examination costs $180
while recertification via professional development costs $100.%

More than 1,400 people currently hold active SA-C certification.*®
Il. Effect of Proposed Changes:

Section 1 of the bill amends s. 395.0191, F.S., to add a new subsection concerning surgical
technologists and surgical assistants. The bill provides definitions for “certified surgical
assistant,” “certified surgical technologist,” “surgeon,” “surgical assistant,” and “surgical
technologist.”

The bill states that a facility may not employ or contract with any person to perform the duties of
a surgical assistant or surgical technologist unless that person is a certified surgical assistant or
certified surgical technologist. These employment prohibitions do not apply to:

e A person employed or contracted to perform the duties of a surgical technologist or surgical
assistant at any time between January 1, 2013, and July 1, 2013;

e Any health care practitioner as defined in ch. 456, F.S., or any student, if the duties
performed fall within the scope of the practitioner’s or the student’s training and practice; or

e Any person enrolled in a surgical technology or surgical assisting training program
accredited by CAAHEP, the Accrediting Bureau of Health Education Schools (ABHES), or
another accrediting body recognized by the United States Department of Education. Such a
person may practice for one year after completion of a training program before he or she is
required to be certified.

Section 2 of the bill provides an effective date of July 1, 2013.
V. Constitutional Issues:

A. Municipality/County Mandates Restrictions:

None.

B. Public Records/Open Meetings Issues:
None.

C. Trust Funds Restrictions:
None.

%8 ABSA, Candidate Information Booklet and Certification Examination Review Guide 2011-2012, available at:
http://www.absa.net/pdf/ABSA_Guide 2011-2012.pdf (last visited on April 6, 2013).
% ABSA, History and Statistics, available at: http://www.absa.net/statistics.php (last visited on April 6, 2013).
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V.

VI.

VII.

VIII.

Fiscal Impact Statement:

A.

Tax/Fee Issues:

People wishing to practice as surgical technologists or surgical first assistants in Florida
would be required to pay several hundred dollars in fees required to maintain national
certification, unless they fall under one of the bill’s exceptions.

Private Sector Impact:

Surgical technologists and surgical first assistants who do not meet any of the eligibility
requirements in the bill will be unable to practice these occupations at Florida health care
facilities. Businesses that offer continuing education courses and examination preparatory
courses to surgical technologists and surgical first assistants are likely to receive more
business as a result of the bill.

Government Sector Impact:

None.

Technical Deficiencies:

None.

Related Issues:

None.

Additional Information:

A.

Committee Substitute — Statement of Substantial Changes:
(Summarizing differences between the Committee Substitute and the prior version of the bill.)

CS by Health Policy on April 2, 2013:

The CS redesignates section 1 of the bill as an amendment to ch. 395, F.S., instead of as a
non-statutory provision of law. It also amends the definitions of “surgical assistant” and
“surgical technologist” and adds definitions for “certified surgical first assistant,”
“certified surgical technologist,” and “surgeon.” The CS amends the employment
limitations in the bill to state that health care facilities may not employ or contract with
any person to perform the duties of a surgical assistant or a surgical technologist unless
that person is appropriately certified. The CS also clarifies exceptions to these
employment limitations, including for health care practitioners and students for whom
surgical technology or surgical assisting services are already within their scope of
training and practice and students at surgical technology or surgical assisting training
programs accredited by ABHES, CAAHEP, or another accrediting agency recognized by
the United States Department of Education.
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The CS deletes redundant provisions concerning inspections of health care facilities and
rulemaking authority and removes provisions relating to insurance reimbursement of
surgical assistant services.

B. Amendments:

None.

This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate.
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Florida Senate - 2013

By the Committee on Health Policy; and Senator Garcia

588-03416-13
A bill to be entitled

An act relating to surgical assistants and surgical
technologists; amending s. 395.0191, F.S.; providing
definitions; providing requirements for health care
facilities that employ or contract with surgical
assistants and surgical technologists; providing
exceptions to these requirements; providing an

effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Subsection (11) is added to section 395.0191,
Florida Statutes, to read:

395.0191 Staff membership and clinical privileges.—

(11) SURGICAL ASSISTANTS AND SURGICAL TECHNOLOGISTS.—

(a) Definitions.—As used in this subsection, the term:

1. “Certified surgical assistant” means a surgical

assistant who maintains valid and active one of the following

certifications:

a. Certified Surgical First Assistant from the National

Board of Surgical Technology and Surgical Assisting.

b. Certified Surgical Assistant from the National Surgical

CS for SB 360

2013360cl

Assistant Association.

c. Surgical Assistant-Certified from the American Board of

Surgical Assistants.

2. “Certified surgical technologist” means a surgical

technologist who maintains valid and active certification as a

Certified Surgical Technologist from the National Board of

Surgical Technology and Surgical Assisting.
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588-03416-13 2013360cl

3. “Surgeon” means any health care practitioner as defined

in chapter 456 whose scope of practice includes performing

surgery and who is listed as the primary surgeon in the

operative record.

4. “Surgical assistant” means a person who provides aid

under the supervision of a surgeon in exposure, hemostasis,

closures, and other intraoperative technical functions and

assists the surgeon in performing a safe operation with optimal

results for the patient.

5. “Surgical technologist” means a person who assists and

practices under the supervision of a surgeon to ensure that the

operating room environment is safe, that proper equipment is

available, and that the operative procedure is conducted

efficiently. Surgical technologist duties include, but are not

limited to, maintaining sterility during a surgical procedure,

handling and ensuring the availability of necessary equipment

and supplies, and maintaining visibility of the operative site.

(b) Employment limitations.—

1. A facility may not employ or contract with any person to

perform the duties of a surgical assistant unless the person is

a certified surgical assistant.

2. A facility may not employ or contract with any person to

perform the duties of a surgical technologist unless the person

is a certified surgical technologist.

3. Subparagraphs 1. and 2. do not apply to:

a. A person who was employed or contracted to perform the

duties of a surgical technologist or a surgical assistant at any

time between January 1, 2013, and July 1, 2013.

b. A health care practitioner as defined in chapter 456 or
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Florida Senate - 2013 CS for SB 360

588-03416-13 2013360cl

a student if the duties he or she performs fall within the scope

of the practitioner’s or the student’s training and practice.

c. A person enrolled in a surgical technology or surgical

assisting training program accredited by the Commission on

Accreditation of Allied Health Education Programs, the

Accrediting Bureau of Health Education Schools, or another

accrediting body recognized by the United States Department of

Education on July 1, 2013. A person may practice as a surgical

technologist or a surgical assistant for 1 year after completion

of such a training program before he or she is required to meet

the criteria in subparagraphs 1. or 2.

Section 2. This act shall take effect July 1, 2013.

Page 3 of 3
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Florida Senate - 2013 COMMITTEE AMENDMENT
Bill No. CS for SB 896

QT

LEGISLATIVE ACTION

Senate . House

Appropriations Subcommittee on Health and Human Services

(Garcia) recommended the following:
Senate Amendment
Delete lines 78 - 83

and insert:

(41) (a) Notwithstanding s. 409.961, the agency shall

contract on a prepaid or fixed-sum basis with appropriately
licensed prepaid dental health plans to provide dental services.
This paragraph expires October 1, 2017 2644.

(b) Notwithstanding paragraph (a) ard—Ffer—the 2032-2043

fiseat—year—onty, The agency is authorized to provide a

Page 1 of 1
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The Florida Senate

BILL ANALYSIS AND FISCAL IMPACT STATEMENT

(This document is based on the provisions contained in the legislation as of the latest date listed below.)
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Summary:

CS/SB 896 postpones the scheduled repeal of a provision that requires the Agency for Health
Care Administration (AHCA) to contract separately with prepaid dental health plans on a prepaid
or fixed-sum basis for Medicaid recipients. The bill also authorizes the AHCA to provide a
Medicaid prepaid dental program in Miami-Dade County on a permanent basis. Provisions
requiring the AHCA to allow other qualified dental providers to participate in the Medicaid
dental program on a fee-for-service basis are deleted.

The bill also requires the AHCA to provide an annual report to the governor and Legislature that
compares utilization, benefit, and cost data from Medicaid dental contractors, as well as reports
on compliance and access to care for the state’s overall Medicaid dental population.

The bill has an indeterminate fiscal impact.

The bill has an effective date of June 30, 2013.

This bill substantially amends section 409.912 of the Florida Statutes.



BILL: CS/SB 896 Page 2

. Present Situation:

Medicaid is a joint federal and state funded program that provides health care for low income
Floridians. The program is administered by the AHCA and financed with federal and state funds.
Over 3.3 million Floridians are currently enrolled in Medicaid and the program is expected to
have more than $22 billion in expenditures for Fiscal Year 2012-2013.* The statutory authority
for the Medicaid program is contained in ch. 409, F.S.

Federal law establishes the minimum benefit levels to be covered in order to receive federal
matching funds. Benefit requirements can vary by eligibility category. For example, more
benefits are required for children than for the adult population. Florida’s mandatory and optional
benefits are prescribed in state law under ss. 409.905, and 409.906 F.S., respectively.

Florida Medicaid recipients receive their benefits through a number of different delivery
systems. Florida has at least 15 different managed care models,? including the model being used
for the delivery of dental services, licensed, prepaid dental health plans (PDHP). The PDHPs are
classified as prepaid ambulatory health plans by 42 CFR Part 438.°

Prepaid Dental Health Plans and Florida Medicaid

Proviso language in the 2001-2002 General Appropriations Act (GAA) authorized the AHCA to
initiate a PDHP pilot program in Miami-Dade County.” The 2003 Legislature authorized the
AHCA to contract on prepaid or fixed sum basis for dental services for Medicaid-eligible
recipients using PDHPs.> Through a competitive process, the AHCA executed its first PDHP
contract in 2004 to serve children under age 21 in Miami-Dade County.® Comprehensive dental
benefit coverage is a mandatory Medicaid service only for children in Florida. The PDHPs are
paid on a capitated basis for all covered dental services, meaning that the plans receive a single
rate per individual member for all dental costs associated with that member. Currently, two
PDHPs serve Medicaid members in Miami-Dade County.’

The Legislature included proviso in the 2010-2011 GAA authorizing the AHCA to contract by
competitive procurement with one or more prepaid dental plans on a regional or statewide basis
for a period not to exceed two years, in all counties except Miami-Dade, under a fee-for-service
or managed care delivery system.® The AHCA did not procure contracts under the 2010-2011

! Agency for Health Care Administration, Statewide Medicaid Managed Care Overview, Presentation to House Health Care
Subcommittee, (Jan. 15, 2013),
http://ahca.myflorida.com/Medicaid/recent presentations/SMMC_Overview_House HHS_Approps.pdf (last visited Mar. 8,
2013).
2 Comm. on Health Regulation, Fla. Senate, Overview of Medicaid Managed Care Programs in Florida, p.1, (Issue Brief
2011-221) (November 2010).
% See Agency for Health Care Administration, Model Statewide Prepaid Dental Health Plan (SPDHP) Contract, Attachment
I1-Core Contract Provisions, p. 17, http://ahca.myflorida.com/medicaid/pdhp/docs/120120_Attachment Il_Core.pdf (last
visited Mar. 8, 2013).
* See Specific Proviso 135A, General Appropriations Act 2001-2002 (Conference Report on CS/SB 2C).
> Chapter 2003-405, L.O.F.
® Agency for Health Care Administration, Senate Bill 896 Bill Analysis and Economic Impact Statement,(Mar. 11, 2013) (on
;ile with the Senate Health Policy Committee).

Ibid.
8 See Specific Proviso 204, General Appropriations Act 2010-2011 (Conference Report on HB 5001).
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proviso. In the 2011-2012 GAA, similar proviso language was included to require such a
competitive procurement.

The Legislature passed proviso in the 2012-2013 GAA requiring that, for all counties other than
Miami-Dade, the AHCA could not limit Medicaid dental services to prepaid plans and must
allow qualified dental providers to provide dental services on a fee-for-service basis. Language
to that effect was also passed in the 2012-2013 appropriations implementing bill, which included
additional language directing the AHCA to terminate existing contracts as needed. The
implementing bill provisions have a sunset date of July 1, 2013.

According to the AHCA website, two vendors were selected for the statewide program and it has
been implemented statewide® as of December 1, 2012. Under the statewide program, Medicaid
recipients may select one of the two PDHPs in their county or opt-out and receive their dental
care through Medicaid fee-for-service providers.™

Statewide Medicaid Managed Care

In 2011, the Legislature also passed HB 7107"* creating the Statewide Medicaid Managed Care
(SMMC) program as part 1V of ch. 409, F.S. SMMC requires the AHCA to create an integrated
managed care program for Medicaid enrollees that incorporates all of the minimum benefits, for
the delivery of primary and acute care, including dental.*? Instead of being delivered as a
separate benefit under a separate contract, dental services are to be incorporated by and be the
responsibility of a managed care organization. Medicaid recipients who are enrolled in the
SMMC program will receive their dental services through the fully integrated managed care
plans as the program is implemented.™

The AHCA began implementing the SMMC in January 2012 and recently released an Invitation
to Negotiate (ITN) to competitively procure managed care plans on a statewide basis. Plans can
supplement the minimum benefits in their bids and offer enhanced options.** Statewide
implementation of SMMC is expected to be completed by October 1, 2014. Final approval of the
necessary Medicaid waiver by the federal government has not yet been received; however on
February 20, 2013, the AHCA and the federal Centers for Medicare and Medicaid Services
reached an “Agreement in Principle” on the proposed plan.' The integrated Medicaid plans

® Six counties were excluded from the statewide roll-out. Miami-Dade was excluded because of the prepaid dental program
that has been in place there since 2004. Baker, Broward, Clay, Duval, and Nassau counties were excluded because the
Medicaid Reform Pilot Project has been implemented in those counties since 2006, which requires most Medicaid recipients
to enroll in managed care plans that provide dental care as a covered service.

19 Agency for Health Care Administration, Statewide Prepaid Dental Program,
http://ahca.myflorida.com/Medicaid/index.shtml#mc (last visited: Mar. 7, 2013).

' See ch. 2011-134, L.O.F.

'2 Health and Human Services Committee, Fla. House of Representatives, PCB HHSC 11-01 Staff Analysis, p.25, (Mar. 25,
2011).

3 AHCA, supra note 6, at 2.

“ Ibid.

1> See Correspondence between Agency for Health Care Administration and the Centers for Medicare and Medicaid Services,
http://ahca.myflorida.com/Medicaid/statewide mc/pdf/mma/Letter from CMS re_Agreement in_Principal 2013-02-20.pdf
(last visited Mar. 11, 2013).
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would cover both children and adults. The current dental plan contracts held by the AHCA cover
only Medicaid recipients under age 21.

Effect of Proposed Changes:

Section 1 amends s. 409.912, F.S., relating to the cost effective purchasing of health care under
the Medicaid program. The bill postpones the scheduled repeal of the provision that currently
requires the AHCA to contract on a fixed-sum or prepaid basis with licensed prepaid dental
health plans to provide dental services to Medicaid recipients. The modification extends the
repeal date from October 1, 2014, to October 1, 2017.

Extending the requirement that the AHCA contract on a fixed-sum or pre-paid basis for dental
services to October 1, 2017, may result in the overlap of stand-alone prepaid dental service
contracts and those procured under SMMC. Dental benefits are required under the SMMC
program.

The bill also deletes the current-law provision authorizing the AHCA to provide a Medicaid
prepaid dental program in Miami-Dade County only during the 2012-2013 fiscal year, meaning
that the AHCA will be authorized to provide the current program in Miami-Dade County in
perpetuity.

The provision requiring a fee-for-service option for dental benefits — scheduled to sunset on July
1, 2013 —is deleted.

The AHCA is directed to provide the governor, president of the Senate, and speaker of the House
of Representatives with a report that compares benefits, utilization, and costs of the contracted
dental plans and the extent to which the prepaid plans are in compliance with their contract
terms, including statistical trends with indicators of good oral health, in comparison to the overall
Medicaid dental population. The report is due by January 15 each year.

Section 2 provides an effective date of June 30, 2013.

Other Potential Implications:

The AHCA analysis of the bill indicates that if the sunset provision is removed or postponed and
results in changes to dental service delivery under SMMC, there is the possibility of a protest
under the Managed Medical Assistance ITN procurement that is currently underway. Dental
services are currently incorporated in that ITN.

The AHCA also identifies a potential conflict between the modifications proposed in the bill and
the provisions of ss. 409.961 through 409.977, F.S., relating to managed medical assistance and
the requirement that managed care plans provide comprehensive Medicaid services, including all
Medicaid covered dental services, to their enrollees.®

® AHCA, supra note 6, at 1and 3.
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V.

VI.

VII.

Constitutional Issues:

A.

Municipality/County Mandates Restrictions:
None.

Public Records/Open Meetings Issues:
None.

Trust Funds Restrictions:

None.

Fiscal Impact Statement:

A.

Tax/Fee Issues:
None.
Private Sector Impact:

The bill has limited private sector impact. The bill deletes a provision that will sunset
July 1, 2013, relating to the fee-for-service reimbursement and extends the authorization
of separate PDHP contracts to from October 1, 2014, to October 1, 2017. These contracts
cover the same benefits that will be incorporated through those being procured now under
the SMMC program. The proposed contract extension period overlaps with those SMMC
contracts.

Government Sector Impact:

The bill’s fiscal impact is indeterminate because it is impossible to know whether
directing the AHCA to continue with the statewide prepaid dental program until October
1, 2017, and authorizing the continuation of prepaid dental in Miami-Dade County in
perpetuity, might result in more or less cost to the state than the costs that will be incurred
for dental services under the SMMC program.

Technical Deficiencies:

None.

Related Issues:

The AHCA has released an ITN covering all Medicaid services as part of the SMMC. This ITN
includes dental services as part of those comprehensive medical services and requires the
managed care organizations to cover all benefits. Extending the time frame for the existing
prepaid dental health plan contracts for Medicaid enrollees under the age of 21 would overlap
with the dental services proposed under that procurement document and other statutory direction.
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VIII.

Section 409.961, F.S., provides that if any conflict exists between provisions contained in the
Medicaid Managed Care part (part V) and in other parts of the chapter, the provisions of part IV
would control.

Additional Information:

A.

Committee Substitute — Statement of Substantial Changes:
(Summarizing differences between the Committee Substitute and the prior version of the bill.)

CS by Health Policy on March 14, 2013:

CS for SB 896 adds a requirement directing AHCA to provide the Governor, President of
the Senate and Speaker of the House of Representatives with a report that compares
benefits, utilization and costs of the contracted dental plans and the extent to which the
prepaid plans are in compliance with their contract terms, including statistical trends with
indicators of good oral health, in comparison to the overall Medicaid dental population.
The report is due by January 15, each year. (wiTH TITLE AMENDMENT)

Amendments:

None.

This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate.
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By the Committee on Health Policy; and Senators Garcia and
Flores

588-02413-13

A bill to be entitled
An act relating to prepaid dental plans; amending s.
409.912, F.S.; postponing the scheduled repeal of a
provision requiring the Agency for Health Care
Administration to contract with dental plans for
dental services on a prepaid or fixed-sum basis;
authorizing the agency to provide a prepaid dental
health program in Miami-Dade County on a permanent
basis; requiring an annual report to the Governor and

Legislature; providing an effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Subsection (41) of section 409.912, Florida
Statutes, is amended to read:

409.912 Cost-effective purchasing of health care.—The
agency shall purchase goods and services for Medicaid recipients
in the most cost-effective manner consistent with the delivery
of quality medical care. To ensure that medical services are
effectively utilized, the agency may, in any case, require a
confirmation or second physician’s opinion of the correct
diagnosis for purposes of authorizing future services under the
Medicaid program. This section does not restrict access to
emergency services or poststabilization care services as defined
in 42 C.F.R. part 438.114. Such confirmation or second opinion
shall be rendered in a manner approved by the agency. The agency
shall maximize the use of prepaid per capita and prepaid
aggregate fixed-sum basis services when appropriate and other

alternative service delivery and reimbursement methodologies,
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including competitive bidding pursuant to s. 287.057, designed
to facilitate the cost-effective purchase of a case-managed
continuum of care. The agency shall also require providers to
minimize the exposure of recipients to the need for acute
inpatient, custodial, and other institutional care and the
inappropriate or unnecessary use of high-cost services. The
agency shall contract with a vendor to monitor and evaluate the
clinical practice patterns of providers in order to identify
trends that are outside the normal practice patterns of a
provider’s professional peers or the national guidelines of a
provider’s professional association. The vendor must be able to
provide information and counseling to a provider whose practice
patterns are outside the norms, in consultation with the agency,
to improve patient care and reduce inappropriate utilization.
The agency may mandate prior authorization, drug therapy
management, or disease management participation for certain
populations of Medicaid beneficiaries, certain drug classes, or
particular drugs to prevent fraud, abuse, overuse, and possible
dangerous drug interactions. The Pharmaceutical and Therapeutics
Committee shall make recommendations to the agency on drugs for
which prior authorization is required. The agency shall inform
the Pharmaceutical and Therapeutics Committee of its decisions
regarding drugs subject to prior authorization. The agency is
authorized to limit the entities it contracts with or enrolls as
Medicaid providers by developing a provider network through
provider credentialing. The agency may competitively bid single-
source-provider contracts if procurement of goods or services
results in demonstrated cost savings to the state without

limiting access to care. The agency may limit its network based
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on the assessment of beneficiary access to care, provider
availability, provider quality standards, time and distance
standards for access to care, the cultural competence of the
provider network, demographic characteristics of Medicaid
beneficiaries, practice and provider-to-beneficiary standards,
appointment wait times, beneficiary use of services, provider
turnover, provider profiling, provider licensure history,
previous program integrity investigations and findings, peer
review, provider Medicaid policy and billing compliance records,
clinical and medical record audits, and other factors. Providers
are not entitled to enrollment in the Medicaid provider network.
The agency shall determine instances in which allowing Medicaid
beneficiaries to purchase durable medical equipment and other
goods is less expensive to the Medicaid program than long-term
rental of the equipment or goods. The agency may establish rules
to facilitate purchases in lieu of long-term rentals in order to
protect against fraud and abuse in the Medicaid program as
defined in s. 409.913. The agency may seek federal waivers
necessary to administer these policies.

(41) (a) The agency shall contract on a prepaid or fixed-sum
basis with appropriately licensed prepaid dental health plans to
provide dental services. This paragraph expires October 1, 2017
2044,

(b) Notwithstanding paragraph (a) amrd—fer—th T2
fiseat—year—eonty, the agency may is—awtherized—te provide a
Medicaid prepaid dental health program in Miami-Dade County. The

agency shall provide an annual report by January 15 to the

Governor, the President of the Senate, and the Speaker of the

House of Representatives which compares the combined reported
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annual benefits utilization and encounter data from all

contractors, along with the agency’s findings as to projected

and budgeted annual program costs, the extent to which each

contracting entity is complying with all contract terms and

conditions, the effect that each entity’s operation is having on

access to care for Medicaid recipients in the contractor’s

service area, and the statistical trends associated with

indicators of good oral health among all recipients served in

comparison with the state’s population as
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Section 2. This act shall take effect June 30,
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LEGISLATIVE ACTION

Senate . House

Appropriations Subcommittee on Health and Human Services

(Grimsley) recommended the following:
Senate Amendment (with title amendment)

Delete everything after the enacting clause
and insert:

Section 1. Paragraph (c) of subsection (3) of section
409.907, Florida Statutes, is amended, paragraph (k) is added to
that subsection, and subsections (6) through (9) of that section
are amended, to read:

409.907 Medicaid provider agreements.—The agency may make
payments for medical assistance and related services rendered to
Medicaid recipients only to an individual or entity who has a

provider agreement in effect with the agency, who is performing

Page 1 of 29
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services or supplying goods in accordance with federal, state,
And local law, and who agrees that no person shall, on the
grounds of handicap, race, color, or national origin, or for any
other reason, be subjected to discrimination under any program
or activity for which the provider receives payment from the
agency.

(3) The provider agreement developed by the agency, in
addition to the requirements specified in subsections (1) and
(2), shall require the provider to:

(c) Retain all medical and Medicaid-related records for 6 &

peried—of—-5 years to satisfy all necessary inquiries by the
agency.

(k) Report a change in any principal of the provider,

including any officer, director, agent, managing employee, or

affiliated person, or any partner or shareholder who has an

ownership interest equal to 5 percent or more in the provider,

to the agency in writing within 30 days after the change occurs.

For a hospital licensed under chapter 395 or a nursing home

licensed under part II of chapter 400, a principal of the

provider is one who meets the definition of a controlling

interest under s. 408.803.

(6) A Medicaid provider agreement may be revoked, at the

option of the agency, due to as—the—resuwltt—of a change of
ownership of any facility, association, partnership, or other
entity named as the provider in the provider agreement.

(a) If there is Ian—+the—-event—of a change of ownership, the

transferor remains liable for all outstanding overpayments,
administrative fines, and any other moneys owed to the agency

before the effective date of the change ef—ewnership. In
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change—ofownership-= In the event of a change of ownership for a

skilled nursing facility or
Medicaid provider agreement
if the transferee meets all

qualifications.

intermediate care facility, the
shall be assigned to the transferee

other Medicaid provider

In the event of a change of ownership involving

a skilled nursing facility licensed under part II of chapter
400,

fines,

liability for all outstanding overpayments, administrative
and any moneys owed to the agency before the effective
date of the change of ownership shall be determined in

400.179.

(b) At least 60 days before the anticipated date of the

accordance with s.

change of ownership,
of the intended change ef—ewnership and the transferee must
shatt submit to the agency a Medicaid provider enrollment

the transferor must shatdt notify the agency

application. If a change of ownership occurs without compliance

with the notice requirements of this subsection, the transferor

and transferee are shalt—Pbe jointly and severally liable for all
administrative fines,

overpayments, and other moneys due to the

agency, regardless of whether the agency identified the
overpayments, administrative fines,

after the effective date of the change ef—ewnership. The agency

or other moneys before or

may not approve a transferee’s Medicaid provider enrollment
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application if the transferee or transferor has not paid or
agreed in writing to a payment plan for all outstanding
overpayments, administrative fines, and other moneys due to the
agency. This subsection does not preclude the agency from
seeking any other legal or equitable remedies available to the
agency for the recovery of moneys owed to the Medicaid program.
In the event of a change of ownership involving a skilled
nursing facility licensed under part II of chapter 400,
liability for all outstanding overpayments, administrative
fines, and any moneys owed to the agency before the effective
date of the change of ownership shall be determined in
accordance with s. 400.179 if the Medicaid provider enrollment
application for change of ownership is submitted before the
change ef—eownership.

(c) As used in this subsection, the term:

1. “Administrative fines” includes any amount identified in

a notice of a monetary penalty or fine which has been issued by

the agency or other reqgulatory or licensing agency that governs

the provider.

2. “Outstanding overpayment” includes any amount identified

in a preliminary audit report issued to the transferor by the

agency on or before the effective date of a change of ownership.

(7) Fhe—oagenreymay—reguirer As a condition of participating

in the Medicaid program and before entering into the provider

agreement, the agency may require #hat the provider to submit

information, in an initial and any required renewal
applications, concerning the professional, business, and
personal background of the provider and permit an onsite

inspection of the provider’s service location by agency staff or
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other personnel designated by the agency to perform this
function. Before entering into a provider agreement, the agency

may shatt perform an a—randem onsite inspection;,—within—60—days

ttrorn;- of

applicant’s ability to provide the services in compliance with

the Medicaid program and professional regulations that—the

condition of participation in the Medicaid program, a provider

must skedt immediately notify the agency of any current or

pending bankruptcy filing. Before entering into the provider
agreement, or as a condition of continuing participation in the
Medicaid program, the agency may also require #£hat Medicaid
providers that are reimbursed on a fee-for-services basis or fee

schedule basis that whieh is not cost-based toy post a surety

bond not to exceed $50,000 or the total amount billed by the
provider to the program during the current or most recent
calendar year, whichever is greater. For new providers, the
amount of the surety bond shall be determined by the agency
based on the provider’s estimate of its first year’s billing. If
the provider’s billing during the first year exceeds the bond
amount, the agency may require the provider to acquire an

additional bond equal to the actual billing level of the
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129| provider. A provider’s bond need shalt not exceed $50,000 if a

130| physician or group of physicians licensed under chapter 458,

131 chapter 459, or chapter 460 has a 50 percent or greater

132 ownership interest in the provider or if the provider is an

133| assisted living facility licensed under chapter 429. The bonds
134| permitted by this section are in addition to the bonds

135 referenced in s. 400.179(2) (d). If the provider is a

136 corporation, partnership, association, or other entity, the

137 agency may require the provider to submit information concerning
138 the background of that entity and of any principal of the

139| entity, including any partner or shareholder having an ownership
140 interest in the entity equal to 5 percent or greater, and any
141 treating provider who participates in or intends to participate
142 in Medicaid through the entity. The information must include:
143 (a) Proof of holding a valid license or operating

144 certificate, as applicable, if required by the state or local
145 jurisdiction in which the provider is located or if required by
146| the Federal Government.

147 (b) Information concerning any prior violation, fine,

148 suspension, termination, or other administrative action taken

149 under the Medicaid laws or+ ruless—er—regultatiens of this state

150 or ef any other state or the Federal Government; any prior

151 violation of the laws ory rulesy—er—regutatieons relating to the
152| Medicare program; any prior violation of the rules ex
153| regulatiens of any other public or private insurer; and any

154 prior violation of the laws or+ rulessy r—regutatiens of any

155 regulatory body of this or any other state.

156 (c) Full and accurate disclosure of any financial or

157 ownership interest that the provider, or any principal, partner,
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or major shareholder thereof, may hold in any other Medicaid
provider or health care related entity or any other entity that
is licensed by the state to provide health or residential care
and treatment to persons.

(d) If a group provider, identification of all members of
the group and attestation that all members of the group are
enrolled in or have applied to enroll in the Medicaid program.

(8)4=)r Each provider, or each principal of the provider if
the provider is a corporation, partnership, association, or
other entity, seeking to participate in the Medicaid program
must submit a complete set of his or her fingerprints to the
agency for the purpose of conducting a criminal history record
check. Principals of the provider include any officer, director,
billing agent, managing employee, or affiliated person, or any
partner or shareholder who has an ownership interest equal to 5

percent or more in the provider. However, for a hospital

licensed under chapter 395 or a nursing home licensed under

chapter 400, principals of the provider are those who meet the

definition of a controlling interest under s. 408.803. A

director of a not-for-profit corporation or organization is not
a principal for purposes of a background investigation =as
required by this section if the director: serves solely in a
voluntary capacity for the corporation or organization, does not
regularly take part in the day-to-day operational decisions of
the corporation or organization, receives no remuneration from
the not-for-profit corporation or organization for his or her
service on the board of directors, has no financial interest in
the not-for-profit corporation or organization, and has no

family members with a financial interest in the not-for-profit
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corporation or organization; and if the director submits an
affidavit, under penalty of perjury, to this effect to the
agency and the not-for-profit corporation or organization
submits an affidavit, under penalty of perjury, to this effect
to the agency as part of the corporation’s or organization’s
Medicaid provider agreement application. Notwithstanding the
above, the agency may require a background check for any person
reasonably suspected by the agency to have been convicted of a
crime.

(a) This subsection does not apply to:
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1.5+ A unit of local government, except that requirements
of this subsection apply to nongovernmental providers and
entities contracting with the local government to provide
Medicaid services. The actual cost of the state and national
criminal history record checks must be borne by the
nongovernmental provider or entity; or

2.6+ Any business that derives more than 50 percent of its
revenue from the sale of goods to the final consumer, and the
business or its controlling parent is required to file a form
10-K or other similar statement with the Securities and Exchange
Commission or has a net worth of $50 million or more.

(b) Background screening shall be conducted in accordance
with chapter 435 and s. 408.809. The cost of the state and
national criminal record check shall be borne by the provider.
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219 (9) Upon receipt of a completed, signed, and dated

220 application, and completion of any necessary background

221 investigation and criminal history record check, the agency must
222 etther:

223 (a) Enroll the applicant as a Medicaid provider upon

224 approval of the provider application. The enrollment effective
225| date is shalii—Pbe the date the agency receives the provider

226 application. With respect to a provider that requires a Medicare
227 certification survey, the enrollment effective date is the date
228 the certification is awarded. With respect to a provider that
229 completes a change of ownership, the effective date is the date
230 the agency received the application, the date the change of

231 ownership was complete, or the date the applicant became

232| eligible to provide services under Medicaid, whichever date is
233 later. With respect to a provider of emergency medical services
234 transportation or emergency services and care, the effective
235 date is the date the services were rendered. Payment for any
236 claims for services provided to Medicaid recipients between the
237 date of receipt of the application and the date of approval is
238 contingent on applying aary—ansd all applicable audits and edits
239 contained in the agency’s claims adjudication and payment

240 processing systems. The agency may enroll a provider located
241 outside this +he state efFleorida if the provider’s location is

242 no more than 50 miles from the Frerida state line, if the

243| provider is actively licensed in this state and provides

244 diagnostic services through telecommunications and information
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technology in order to provide clinical health care at a

distance, or if the agency determines a need for that provider
type to ensure adequate access to care; or

(b) Deny the application if the agency finds that it is in
the best interest of the Medicaid program to do so. The agency
may consider the factors listed in subsection (10), as well as
any other factor that could affect the effective and efficient
administration of the program, including, but not limited to,
the applicant’s demonstrated ability to provide services,
conduct business, and operate a financially viable concern; the
current availability of medical care, services, or supplies to
recipients, taking into account geographic location and
reasonable travel time; the number of providers of the same type
already enrolled in the same geographic area; and the
credentials, experience, success, and patient outcomes of the
provider for the services that it is making application to
provide in the Medicaid program. The agency shall deny the
application if the agency finds that a provider; any officer,
director, agent, managing employee, or affiliated person; or any
partner or shareholder having an ownership interest equal to 5
percent or greater in the provider if the provider is a
corporation, partnership, or other business entity, has failed
to pay all outstanding fines or overpayments assessed by final
order of the agency or final order of the Centers for Medicare
and Medicaid Services, not subject to further appeal, unless the
provider agrees to a repayment plan that includes withholding
Medicaid reimbursement until the amount due is paid in full.

Section 2. Subsection (17) of section 409.910, Florida

Statutes, is amended to read:
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409.910 Responsibility for payments on behalf of Medicaid-
eligible persons when other parties are liable.—

(17) A recipient or his or her legal representative or any
person representing, or acting as agent for, a recipient or the
recipient’s legal representative, who has notice, excluding
notice charged solely by reason of the recording of the lien
pursuant to paragraph (6) (c), or who has actual knowledge of the

agency’s rights to third-party benefits under this section, who

receives any third-party benefit or proceeds therefreom for a
covered illness or injury, must is—reguired—either—to—pay—the
ageney, within 60 days after receipt of settlement proceeds, pay
the agency the full amount of the third-party benefits, but not

more than in—-exeess—ef the total medical assistance provided by
Medicaid, or e place the full amount of the third-party

benefits in an interest-bearing & trust account for the benefit

of the agency pending an Fudieial—e¥ administrative

determination of the agency’s right to the benefits thereteo.

Proof that amy such person had notice or knowledge that the
recipient had received medical assistance from Medicaid, and
that third-party benefits or proceeds therefrom were in any way
related to a covered illness or injury for which Medicaid had
provided medical assistance, and that aay¥ such person knowingly
obtained possession or control of, or used, third-party benefits
or proceeds and failed either to pay the agency the full amount
required by this section or to hold the full amount of third-

party benefits or proceeds in an interest-bearing trust account

pending an Fudieiatl—eor administrative determination, unless
adequately explained, gives rise to an inference that such

person knowingly failed to credit the state or its agent for
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303| payments received from social security, insurance, or other
304 sources, pursuant to s. 414.39(4) (b), and acted with the intent
305 set forth in s. 812.014(1).

306 (a) A recipient may contest the amount designated as

307 recovered medical expense damages payable to the agency pursuant

308 to the formula specified in paragraph (11) (f) by filing a
309| petition under chapter 120 within 21 days after the date of

310| payment of funds to the agency or after the date of placing the

311 full amount of the third-party benefits in the trust account for

312 the benefit of the agency. The petition shall be filed with the

313 Division of Administrative Hearings. For purposes of chapter

314 120, the payment of funds to the agency or the placement of the

315 full amount of the third-party benefits in the trust account for

316| the benefit of the agency constitutes final agency action and

317 notice thereof. Final order authority for the proceedings

318 specified in this subsection rests with the Division of

319| Administrative Hearings. This procedure is the exclusive method

320 for challenging the amount of third-party benefits payable to

321 the agency.

322 1. In order to successfully challenge the amount payable to

323 the agency, the recipient must prove, by clear and convincing

324 evidence, that a lesser portion of the total recovery should be

325 allocated as reimbursement for past and future medical expenses

326 than the amount calculated by the agency pursuant to the formula

327 set forth in paragraph (11) (f) or that Medicaid provided a

328 lesser amount of medical assistance than that asserted by the

329 agency.

330 2. The agency’s provider processing system reports are

331 admissible as prima facie evidence in substantiating the
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3. Venue for all administrative proceedings pursuant to

agency’s claim.

this subsection lies in Leon County, at the discretion of the

agency. Venue for all appellate proceedings arising from the
g y

administrative proceeding outlined in this subsection lie at the

First District Court of Appeal in Leon County, at the discretion

of the agency.

4. Each party shall bear its own attorney fees and costs

for any administrative proceeding conducted pursuant to this

paragraph.

(b)4&r In cases of suspected criminal violations or
fraudulent activity, the agency may take any civil action
permitted at law or equity to recover the greatest possible
amount, including, without limitation, treble damages under ss.

772.11 and 812.035(7).

1.4k> The agency may is—auwtheorized—te investigate and %o
request appropriate officers or agencies of the state to
investigate suspected criminal violations or fraudulent activity
related to third-party benefits, including, without limitation,
ss. 414.39 and 812.014. Such requests may be directed, without
limitation, to the Medicaid Fraud Control Unit of the Office of
the Attorney General, or to any state attorney. Pursuant to s.
409.913, the Attorney General has primary responsibility to
investigate and control Medicaid fraud.

2.4e)> In carrying out duties and responsibilities related
to Medicaid fraud control, the agency may subpoena witnesses or
materials within or outside the state and, through any duly
designated employee, administer oaths and affirmations and

collect evidence for possible use in either civil or criminal
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3.4eh All information obtained and documents prepared

judicial proceedings.

pursuant to an investigation of a Medicaid recipient, the
recipient’s legal representative, or any other person relating
to an allegation of recipient fraud or theft is confidential and
exempt from s. 119.07(1):

a.+= Until such time as the agency takes final agency
action;

b.2- Until such time as the Department of Legal Affairs
refers the case for criminal prosecution;

C.3~= Until such time as an indictment or criminal
information is filed by a state attorney in a criminal case; or

d.4—= At all times if otherwise protected by law.

Section 3. Subsections (9), (13), (15), (lo), (21), (22),
(25), (28), (30), and (31) of section 409.913, Florida Statutes,
are amended to read:

409.913 Oversight of the integrity of the Medicaid
program.—The agency shall operate a program to oversee the
activities of Florida Medicaid recipients, and providers and
their representatives, to ensure that fraudulent and abusive
behavior and neglect of recipients occur to the minimum extent
possible, and to recover overpayments and impose sanctions as
appropriate. Beginning January 1, 2003, and each year
thereafter, the agency and the Medicaid Fraud Control Unit of
the Department of Legal Affairs shall submit a joint report to
the Legislature documenting the effectiveness of the state’s
efforts to control Medicaid fraud and abuse and to recover
Medicaid overpayments during the previous fiscal year. The

report must describe the number of cases opened and investigated
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each year; the sources of the cases opened; the disposition of
the cases closed each year; the amount of overpayments alleged
in preliminary and final audit letters; the number and amount of
fines or penalties imposed; any reductions in overpayment
amounts negotiated in settlement agreements or by other means;
the amount of final agency determinations of overpayments; the
amount deducted from federal claiming as a result of
overpayments; the amount of overpayments recovered each year;
the amount of cost of investigation recovered each year; the
average length of time to collect from the time the case was
opened until the overpayment is paid in full; the amount
determined as uncollectible and the portion of the uncollectible
amount subsequently reclaimed from the Federal Government; the
number of providers, by type, that are terminated from
participation in the Medicaid program as a result of fraud and
abuse; and all costs associated with discovering and prosecuting
cases of Medicaid overpayments and making recoveries in such
cases. The report must also document actions taken to prevent
overpayments and the number of providers prevented from
enrolling in or reenrolling in the Medicaid program as a result
of documented Medicaid fraud and abuse and must include policy
recommendations necessary to prevent or recover overpayments and
changes necessary to prevent and detect Medicaid fraud. All
policy recommendations in the report must include a detailed
fiscal analysis, including, but not limited to, implementation
costs, estimated savings to the Medicaid program, and the return
on investment. The agency must submit the policy recommendations
and fiscal analyses in the report to the appropriate estimating

conference, pursuant to s. 216.137, by February 15 of each year.

Page 15 of 29
4/15/2013 6:02:17 PM 603-04181-13




Florida Senate - 2013 COMMITTEE AMENDMENT
Bill No. CS for SB 844

|HRAINIR ===

419 The agency and the Medicaid Fraud Control Unit of the Department
420 of Legal Affairs each must include detailed unit-specific

421 performance standards, benchmarks, and metrics in the report,
422 including projected cost savings to the state Medicaid program
423| during the following fiscal year.

424 (9) A Medicaid provider shall retain medical, professional,
425 financial, and business records pertaining to services and goods

426| furnished to a Medicaid recipient and billed to Medicaid for 6 &

427| peried—of—5 years after the date of furnishing such services or
428| goods. The agency may investigate, review, or analyze such

429 records, which must be made available during normal business
430 hours. However, 24-hour notice must be provided if patient

431 treatment would be disrupted. The provider must keep 45

432 respensible—feor furaishing to—the agerey—and—Jkeeping the agency
433 informed of the location of, the provider’s Medicaid-related

434 records. The authority of the agency to obtain Medicaid-related
435| records from a provider 1is neither curtailed nor limited during
436 a period of litigation between the agency and the provider.

437 (13) The agency shall immediatedly terminate participation
438 of a Medicaid provider in the Medicaid program and may seek

439| civil remedies or impose other administrative sanctions against
440 a Medicaid provider, if the provider or any principal, officer,
441| director, agent, managing employee, or affiliated person of the
442| provider, or any partner or shareholder having an ownership

443 interest in the provider equal to 5 percent or greater, has been

444 convicted of a criminal offense under federal law or the law of

445 any state relating to the practice of the provider’s profession,

4406 or a criminal offense listed under s. 408.809(4), s.

4477 409.907(10), or s. 435.04(2) hasbeens
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paragraph—te), termination will not be imposed.
effects a termination under this subsection,

If the agency
the agency shall

take final agency action issuve—an—immediate—finalorderpursuant

£o—s5—31206-5602 ).

(15) The agency shall seek a remedy provided by law,
including, but not limited to, any remedy provided in
subsections (13) and (16) and s. 812.035, if:

(a) The provider’s license has not been renewed, or has
been revoked, suspended, or terminated, for cause, by the

licensing agency of any state;

(b) The provider has failed to make available or has
refused access to Medicaid-related records to an auditor,
investigator, or other authorized employee or agent of the

agency, the Attorney General, a state attorney, or the Federal
Government;
(c) The provider has not furnished or has failed to make

available such Medicaid-related records as the agency has found
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477 necessary to determine whether Medicaid payments are or were due
478 and the amounts thereof;

479 (d) The provider has failed to maintain medical records

480| made at the time of service, or prior to service if prior

481 authorization is required, demonstrating the necessity and

482 appropriateness of the goods or services rendered;

483 (e) The provider is not in compliance with provisions of
484| Medicaid provider publications that have been adopted by

485| reference as rules in the Florida Administrative Code; with

486| provisions of state or federal laws, rules, or regulations; with
487 provisions of the provider agreement between the agency and the
488| provider; or with certifications found on claim forms or on

489 transmittal forms for electronically submitted claims that are
490 submitted by the provider or authorized representative, as such
491| provisions apply to the Medicaid program;

492 (f) The provider or person who ordered, authorized, or

493| prescribed the care, services, or supplies has furnished, or

494 ordered or authorized the furnishing of, goods or services to a

495 recipient which are inappropriate, unnecessary, excessive, or
496| harmful to the recipient or are of inferior quality;

497 (g) The provider has demonstrated a pattern of failure to
498| provide goods or services that are medically necessary;

499 (h) The provider or an authorized representative of the

500 provider, or a person who ordered, authorized, or prescribed the

501 goods or services, has submitted or caused to be submitted false
502 or a pattern of erroneous Medicaid claims;
503 (1) The provider or an authorized representative of the

504| provider, or a person who has ordered, authorized, or prescribed

505 the goods or services, has submitted or caused to be submitted a
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Medicaid provider enrollment application, a request for prior
authorization for Medicaid services, a drug exception request,
or a Medicaid cost report that contains materially false or
incorrect information;

(j) The provider or an authorized representative of the
provider has collected from or billed a recipient or a
recipient’s responsible party improperly for amounts that should
not have been so collected or billed by reason of the provider’s
billing the Medicaid program for the same service;

(k) The provider or an authorized representative of the
provider has included in a cost report costs that are not
allowable under a Florida Title XIX reimbursement plany after
the provider or authorized representative had been advised in an
audit exit conference or audit report that the costs were not
allowable;

(1) The provider is charged by information or indictment

with fraudulent billing practices or an offense referenced in

subsection (13). The sanction applied for this reason is limited

to suspension of the provider’s participation in the Medicaid
program for the duration of the indictment unless the provider
is found guilty pursuant to the information or indictment;

(m) The provider or a person who kas ordered, authorized,

or prescribed the goods or services is found liable for
negligent practice resulting in death or injury to the
provider’s patient;

(n) The provider fails to demonstrate that it had available
during a specific audit or review period sufficient quantities
of goods, or sufficient time in the case of services, to support

the provider’s billings to the Medicaid program;

Page 19 of 29
4/15/2013 6:02:17 PM 603-04181-13




535
536
537
538
539
540
541
542
543
544
545
546
547
548
549
550
551
552
553
554
555
556
557
558
559
560
561
562
563

Florida Senate - 2013 COMMITTEE AMENDMENT
Bill No. CS for SB 844

|HRAINIR ===

(0) The provider has failed to comply with the notice and
reporting requirements of s. 409.907;

(p) The agency has received reliable information of patient
abuse or neglect or of any act prohibited by s. 409.920; or

(gq) The provider has failed to comply with an agreed-upon

repayment schedule.

A provider is subject to sanctions for violations of this
subsection as the result of actions or inactions of the
provider, or actions or inactions of any principal, officer,
director, agent, managing employee, or affiliated person of the
provider, or any partner or shareholder having an ownership
interest in the provider equal to 5 percent or greater, in which
the provider participated or acquiesced.

(16) The agency shall impose any of the following sanctions
or disincentives on a provider or a person for any of the acts
described in subsection (15):

(a) Suspension for a specific period of time of not more

than 1 year. Suspension precludes shallpreelude participation
in the Medicaid program, which includes any action that results

in a claim for payment to the Medicaid program for as—a—resutt
ef furnishing, supervising a person who is furnishing, or
causing a person to furnish goods or services.

(b) Termination for a specific period of time ranging ef
from more than 1 year to 20 years. Termination precludes shatd
preetude participation in the Medicaid program, which includes

any action that results in a claim for payment to the Medicaid

program for as—a—resuwtt—of furnishing, supervising a person who

is furnishing, or causing a person to furnish goods or services.
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(c) Imposition of a fine of up to $5,000 for each
violation. Each day that an ongoing violation continues, such as
refusing to furnish Medicaid-related records or refusing access

to records, is considered—fer—the purposes—of this seetion—*eo

be a separate violation. Each instance of improper billing of a
Medicaid recipient; each instance of including an unallowable
cost on a hospital or nursing home Medicaid cost report after
the provider or authorized representative has been advised in an
audit exit conference or previous audit report of the cost
unallowability; each instance of furnishing a Medicaid recipient
goods or professional services that are inappropriate or of
inferior quality as determined by competent peer judgment; each
instance of knowingly submitting a materially false or erroneous
Medicaid provider enrollment application, request for prior
authorization for Medicaid services, drug exception request, or
cost report; each instance of inappropriate prescribing of drugs
for a Medicaid recipient as determined by competent peer

judgment; and each false or erroneous Medicaid claim leading to

an overpayment to a provider is considered—fer—thepurposes—of

th tieon—*teo—Pbe a separate violation.

(d) Immediate suspension, if the agency has received
information of patient abuse or neglect or of any act prohibited
by s. 409.920. Upon suspension, the agency must issue an
immediate final order under s. 120.569(2) (n).

(e) A fine, not to exceed $10,000, for a violation of
paragraph (15) (1) .

(f) Imposition of liens against provider assets, including,

but not limited to, financial assets and real property, not to

exceed the amount of fines or recoveries sought, upon entry of

Page 21 of 29
4/15/2013 6:02:17 PM 603-04181-13




593
594
595
596
597
598
599
600
601
602
603
604
605
606
607
608
609
610
611
612
613
614
615
616
617
618
619
620
621

Florida Senate - 2013 COMMITTEE AMENDMENT
Bill No. CS for SB 844

|HRAINIR ===

an order determining that such moneys are due or recoverable.

(g) Prepayment reviews of claims for a specified period of
time.

(h) Comprehensive followup reviews of providers every 6
months to ensure that they are billing Medicaid correctly.

(1) Corrective-action plans that wewtd remain in effect fer
providers for up to 3 years and that are weuwdtd—be monitored by
the agency every 6 months while in effect.

(jJ) Other remedies as permitted by law to effect the

recovery of a fine or overpayment.

If a provider voluntarily relinquishes its Medicaid provider

number or an associated license, or allows the associated

licensure to expire after receiving written notice that the

agency 1is conducting, or has conducted, an audit, survey,

inspection, or investigation and that a sanction of suspension

or termination will or would be imposed for noncompliance

discovered as a result of the audit, survey, inspection, or

investigation, the agency shall impose the sanction of

termination for cause against the provider. The Secretary of

Health Care Administration may make a determination that
imposition of a sanction or disincentive is not in the best
interest of the Medicaid program, in which case a sanction or
disincentive may shai+ not be imposed.

(21) When making a determination that an overpayment has
occurred, the agency shall prepare and issue an audit report to
the provider showing the calculation of overpayments. The

agency’s determination must be based solely upon information

available to it before issuance of the audit report and, in the
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case of documentation obtained to substantiate claims for

Medicaid reimbursement, based solely upon contemporaneous

records.

(22) The audit report, supported by agency work papers,
showing an overpayment to a provider constitutes evidence of the
overpayment. A provider may not present or elicit testimony+
either on direct examination or cross-examination in any court
or administrative proceeding, regarding the purchase or
acquisition by any means of drugs, goods, or supplies; sales or
divestment by any means of drugs, goods, or supplies; or
inventory of drugs, goods, or supplies, unless such acquisition,
sales, divestment, or inventory is documented by written
invoices, written inventory records, or other competent written
documentary evidence maintained in the normal course of the

provider’s business. A provider may not present records to

contest an overpayment or sanction unless such records are

contemporaneous and, if requested during the audit process, were

furnished to the agency or its agent upon request. This

limitation does not apply to Medicaid cost report audits.

Notwithstanding the applicable rules of discovery, all
documentation to #hat—widtd be offered as evidence at an
administrative hearing on a Medicaid overpayment or an

administrative sanction must be exchanged by all parties at

least 14 days before the administrative hearing or must be
excluded from consideration.

(25) (a) The agency shall withhold Medicaid payments, in
whole or in part, to a provider upon receipt of reliable
evidence that the circumstances giving rise to the need for a

withholding of payments involve fraud, willful
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misrepresentation, or abuse under the Medicaid program, or a
crime committed while rendering goods or services to Medicaid
recipients. If it is determined that fraud, willful
misrepresentation, abuse, or a crime did not occur, the payments
withheld must be paid to the provider within 14 days after such

determination with—interest—at—+the rateof 10 perecent—a—year.

Amounts not paid within 14 days accrue interest at the rate of

10 percent a year, beginning after the 14th day Any meney

(b) The agency shall deny payment, or require repayment, if
the goods or services were furnished, supervised, or caused to
be furnished by a person who has been suspended or terminated
from the Medicaid program or Medicare program by the Federal
Government or any state.

(c) Overpayments owed to the agency bear interest at the
rate of 10 percent per year from the date of final determination
of the overpayment by the agency, and payment arrangements must

be made within 30 days after the date of the final order, which
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The agency, upon entry of a final agency order, a
judgment or order of a court of competent jurisdiction, or a
stipulation or settlement, may collect the moneys owed by all

means allowable by law, including, but not limited to, notifying
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any fiscal intermediary of Medicare benefits that the state has
a superior right of payment. Upon receipt of such written
notification, the Medicare fiscal intermediary shall remit to
the state the sum claimed.

(e) The agency may institute amnesty programs to allow
Medicaid providers the opportunity to voluntarily repay
overpayments. The agency may adopt rules to administer such
programs.

(28) Venue for all Medicaid program integrity everpayment
cases lies shatd—3+e in Leon County, at the discretion of the

agency.
(30) The agency shall terminate a provider’s participation
in the Medicaid program if the provider fails to reimburse an

overpayment or pay an agency-imposed fine that has been

determined by final order, not subject to further appeal, within
30 35 days after the date of the final order, unless the
provider and the agency have entered into a repayment agreement.
(31) If a provider requests an administrative hearing
pursuant to chapter 120, such hearing must be conducted within
90 days following assignment of an administrative law judge,
absent exceptionally good cause shown as determined by the
administrative law judge or hearing officer. Upon issuance of a
final order, the outstanding balance of the amount determined to

constitute the overpayment and fines is shallbeecome due. If a

provider fails to make payments in full, fails to enter into a
satisfactory repayment plan, or fails to comply with the terms
of a repayment plan or settlement agreement, the agency shall

withhold medieal—assistanee reimbursement payments for Medicaid

services until the amount due is paid in full.
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Section 4. Subsection (8) of section 409.920, Florida
Statutes, is amended to read:

409.920 Medicaid provider fraud.—

(8) A person who provides the state, any state agency, any
of the state’s political subdivisions, or any agency of the
state’s political subdivisions with information about fraud or

suspected fraudulent acts frauwd by a Medicaid provider,

including a managed care organization, is immune from civil

liability for libel, slander, or any other relevant tort for

providing £ke information about fraud or suspected fraudulent

acts unless the person acted with knowledge that the information

was false or with reckless disregard for the truth or falsity of

the information. Such immunity extends to reports of fraudulent

acts or suspected fraudulent acts conveyed to or from the agency

in any manner, including any forum and with any audience as

directed by the agency, and includes all discussions subsequent

to the report and subsequent inquiries from the agency, unless

the person acted with knowledge that the information was false

or with reckless disregard for the truth or falsity of the

information. As used in this subsection, the term “fraudulent

acts” includes actual or suspected fraud and abuse, insurance

fraud, licensure fraud, or public assistance fraud, including

any fraud-related matters that a provider or health plan is

required to report to the agency or a law enforcement agency.

Section 5. Subsection (3) of section 624.351, Florida

Statutes, is amended, and subsection (8) 1is added to that
section, to read:
624.351 Medicaid and Public Assistance Fraud Strike Force.—
(3) MEMBERSHIP.—The strike force shall consist of the
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738 following 11 members or their designees. A designee shall serve

739 in the same capacity as the designating member wheo—may—rot

740 desrgrnaoteaonyene—to—servein—their place

741 (a) The Chief Financial Officer, who shall serve as chair.
742 (b) The Attorney General, who shall serve as vice chair.
743 (c) The executive director of the Department of Law

744 Enforcement.

745 (d) The Secretary of Health Care Administration.

746 (e) The Secretary of Children and Family Services.

747 (f) The State Surgeon General.

748 (g) Five members appointed by the Chief Financial Officer,

749 consisting of two sheriffs, two chiefs of police, and one state
750 attorney. When making these appointments, the Chief Financial
751| Officer shall consider representation by geography, population,
752 ethnicity, and other relevant factors in order to ensure that
753| the membership of the strike force is representative of the

754 state as a whole.

755 (8) EXPIRATION.—This section is repealed June 30, 2014.
756 Section 6. Subsection (3) is added to section 624.352,

757 Florida Statutes, to read:

758 624.352 Interagency agreements to detect and deter Medicaid

759 and public assistance fraud.—

760 (3) This section is repealed June 30, 2014.

761 Section 7. This act shall take effect July 1, 2013.

762

763| ================= T I TLE AMENDME N T ================

764 And the title is amended as follows:
765 Delete everything before the enacting clause

766 and insert:
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7677 A bill to be entitled
768 An act relating to Medicaid; amending s. 409.907,
769 F.S.; increasing the number of years a provider must
770 keep records; adding an additional provision relating
771 to a change in principal that must be included in a
772 Medicaid provider agreement with the Agency for Health
773 Care Administration; adding the definitions of the
774 terms “administrative fines” and “outstanding
775 overpayment”; revising provisions relating to the
776 agency’s onsite inspection responsibilities; revising
777 provisions relating to who is subject to background
778 screening; authorizing the agency to enroll a provider
779 who is licensed in this state and provides diagnostic
780 services through telecommunications technology;
781 amending s. 409.910, F.S.; revising provisions
782 relating to responsibility for Medicaid payments in
783 settlement proceedings; providing procedures for a
784 recipient to contest the amount payable to the agency;
785 amending s. 409.913, F.S.; increasing the number of
786 years a provider must keep records; revising
7877 provisions specifying grounds for terminating a
788 provider from the program, for seeking certain
789 remedies for violations, and for imposing certain
790 sanctions; providing a limitation on the information
791 the agency may consider when making a determination of
792 overpayment; specifying the type of records a provider
793 must present to contest an overpayment; deleting the
794 requirement that the agency place payments withheld
795 from a provider in a suspended account and revising
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796 when a provider must reimburse overpayments; revising
797 venue requirements; adding provisions relating to the
798 payment of fines; amending s. 409.920, F.S.;
799 clarifying provisions relating to immunity from
800 liability for persons who provide information about
801 Medicaid fraud; amending s. 624.351, F.S.; providing
802 for the expiration of the Medicaid and Public
803 Assistance Fraud Strike Force; amending s. 624.352,
804 F.S.; providing for the expiration of provisions
805 relating to “Strike Force” agreements; providing an

806 effective date.
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Summary:

CS/SB 844 modifies existing statutory provisions relating to fraud and abuse, provider controls
and accountability in the Medicaid program.

The bill is expected to have no fiscal impact. Potential increases in workload at the Agency for
Health Care Administration (AHCA) under the bill can be absorbed within existing resources.

The bill:

e Increases the records retention time for all medical and Medicaid-related records from five to
six years for Medicaid providers;

e Requires Medicaid providers to report a change in any principal of the provider to the AHCA
in writing no later than 30 days after the change occurs;

e Defines “administrative fines” for purposes of liability for payment of such fines in the event
of a change of ownership;

e Authorizes, rather than requires, the AHCA to perform onsite inspections of the service
location of a provider applying for a provider agreement to determine that provider’s ability
to provide services in compliance with Medicaid regulations;
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e Provides a definition for principals of a provider with a controlling interest for hospitals and
nursing homes, for purposes of conducting criminal background checks;

e Removes certain exceptions to background screenings requirements for Medicaid providers;

e Expands the list of offenses for which the AHCA may terminate the participation of a
Medicaid provider;

e Requires the AHCA to impose the sanction of termination for cause against providers that
voluntarily relinquish their Medicaid provider numbers under certain circumstances;

e Requires that when the AHCA determines that an overpayment has been made, the AHCA
must base its determination solely on the information available before the issuance of an
audit report and upon contemporaneous records;

e Clarifies when the interest rate accrues on provider payments paid by the AHCA that had
been withheld on a suspicion of fraud or abuse, if it is determined that there was no fraud or
abuse;

e Removes the 30-day provision related to records that may be presented to contest an
overpayment or sanction;

e Requires overpayments or fines be paid to the AHCA within 30 days after the date of the
final order; and,

e Clarifies the scope of immunity from civil liability for persons who report fraudulent acts or
suspected fraudulent acts.

The bill has an effective date of July 1, 2013.

This bill substantially amends the following sections of the Florida Statutes: 409.907, 409.913,
and 409.920.

Il. Present Situation:
Health Care Fraud

In 2009, the Legislature passed CS/CS/CS/SB 1986 to comprehensively address systematic
health care fraud in Florida. That bill increased the Medicaid program’s authority to address
fraud, particularly as it relates to home health services and health care facility and health care
practitioner standards to keep fraudulent actors from obtaining a health care license in Florida.
The bill also created disincentives to commit Medicaid fraud and created additional criminal
felonies for committing health care fraud.

With more than three years of history with the implementation of CS/CS/CS/SB 1986, some
changes have been identified that would enhance Florida’s efforts to prevent health care fraud
and abuse in the Medicaid program. This bill addresses some of the gaps in enforcement
authority, strengthens the reporting requirements by Medicaid providers and Medicaid managed
care organizations, and defines the consequences for failure to comply with the requirements.
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Regulatory Authority of AHCA

The AHCA regulates hospitals and nursing homes under the authority of chapters 395 and 400,
F.S., respectively, along with dozens of other health care entities such as clinical laboratories,
ambulatory surgical centers, hospices, and home health agencies. General licensing provisions
for these providers are found in part Il of ch. 408, F.S. The Bureau for Health Facility Regulation
conducts the activities that certify and license the entities under the AHCA’s jurisdiction.

Medicaid

Medicaid is the medical assistance program that provides access to health care for low-income
families and individuals. Medicaid also assists aged and disabled persons with costs of nursing
facility care and other medical expenses. The AHCA is designated as the single state agency
responsible for Medicaid. Medicaid serves approximately 3.3 million people in Florida. The
statutory authority for the Medicaid program is contained in ch. 409, F.S.

Medicaid reimburses health care providers that have a provider agreement with the AHCA only
for covered goods and services and only for individuals who are eligible for Medicaid assistance
from Medicaid. Section 409.907, F.S., establishes requirements for Medicaid provider
agreements, which include background screening requirements, notification requirements for
change of ownership of a Medicaid provider, authority for AHCA site visits of provider service
locations, and surety bond requirements.

Under s. 409.913, F.S., the AHCA is responsible for overseeing the integrity of the Medicaid
program, to ensure that fraudulent and abusive behavior and neglect of recipients is minimized,
and to recover overpayments and impose sanctions as appropriate.

Sections 409,920, 409.9201, 409.9203, and 409.9205, F.S., contain provisions relating
specifically to Medicaid fraud. A person who provides the state with information about fraud or
suspected fraud by a Medicaid provider, including a managed care organization, is immune from
civil liability for providing that information unless the person knew the information was false or
acted with reckless disregard for the truth or falsity of the information.*

Part IV of ch. 409, F.S., requires all Medicaid recipients to enroll in a managed care plan unless
they are specifically exempted. The Statewide Medicaid Managed Care (SMMC) program
includes a long-term care managed care component and a managed medical assistance
component. The law directs the AHCA to begin implementation of the long-term managed care
program by July 1, 2012, with full implementation in all regions of the State by October 1, 2013.
The state received federal approval of this component on February 1, 2013. Although the

! See's. 409.920(8), F.S.

2 Agency for Health Care Administration, February 1, 2013 Waiver Approval Letter,
http://ahca.myflorida.com/medicaid/statewide _mc/pdf/Signed_approval FL0962 new 1915c 02-01-2013.pdf (Last visited
on March 4, 2013).
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AHCA has received conditional approval,® the AHCA is still awaiting final approval of the
managed medical assistance program; full implementation is anticipated by October 1, 2014.

Background Screening

Chapter 435, F.S., establishes standards for background screening for employment.

Section 435.03, F.S., sets standards for Level 1 background screening. Level 1 background
screening includes, but is not limited to, employment history checks and statewide criminal
correspondence checks through the Department of Law Enforcement and a check of the
Dru Sjodin National Sex Offender Public Website, and may include local criminal records
checks through local law enforcement agencies.

Level 2 background screenings includes, but is not limited to, fingerprinting for statewide
criminal history records checks through the Department of Law Enforcement and national
criminal history records checks through the Federal Bureau of Investigation. They may also
include local criminal records checks through local law enforcement agencies. Section 435.04(2),
F.S., lists the offenses that will disqualify an applicant from employment.

Section 408.809, F.S., establishes background screening requirements and procedures for entities
licensed by the AHCA. The AHCA must conduct Level 2 background screening for specified
individuals. Each person subject to this section is subject to Level 2 background screening every
five years. This section of law also specifies additional disqualifying offenses beyond those
included in s. 435.04(2), F.S.

Il. Effect of Proposed Changes:

Section 1 amends s. 409.907, F.S., relating to Medicaid provider agreements, to require
Medicaid providers to retain all medical and Medicaid-related records for six years, rather than
the current statutory retention period of five years, consistent with the Health Insurance
Portability and Accountability Act (HIPAA) of 1996 administrative simplification regulations.*

The bill requires a Medicaid provider to report in writing any change of any principal of the
provider whose ownership interest is equal to five percent or more to the AHCA no later than
30 days after the change occurs. The bill specifies who is included in the term “principal.” The
definition of a controlling interest is already defined by statute under s. 408.803(7), F.S., and
includes:

e The applicant or licensee;

e A person or entity that serves as an officer of, is on the board or has a five percent or greater
ownership interest in the applicant or licensee; or

¥ Agency for Health Care Administration, February 20, 2013 Agreement in Principle Letter,
http://ahca.myflorida.com/Medicaid/statewide mc/pdf/mma/Letter from CMS re_Agreement in_Principal 2013-02-20.pdf
(Last visited on March 4, 2013).

* See 45 CFR 164.316(b)(2). Found at: <http://ecfr.gpoaccess.gov/cqi/t/text/text-
idx?c=ecfr&sid=be9877c2440al7a8ebe3b02b0948a06a&rgn=div8&view=text&node=45:1.0.1.3.79.3.27.8&idno=45> (Last
visited on March 1, 2013).
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e A person or entity that serves as an officer of, is on the board, or has a five percent or greater
management interest in the management company or other entity, related or unrelated, that
the applicant or licensee contracts with to manage the provider.

e The term does not include a voluntary board member.

The bill clarifies the statutory provisions relating to the liability of Medicaid providers in a
change of ownership for outstanding overpayments, administrative fines, and any other moneys
owed to the AHCA. The bill defines “administrative fines” to include any amount identified in
any notice of a monetary penalty or fine that has been issued by the AHCA or any other
regulatory or licensing agency that governs the provider.

The requirement for the AHCA to conduct random onsite inspections of Medicaid providers’
service locations within 60 days after receipt of a fully complete new provider’s application and
prior to making the first payment to the provider for Medicaid services, is amended to authorize,
rather than require, the AHCA to perform onsite inspections. The inspection would be conducted
prior to the AHCA entering into a Medicaid provider agreement with the provider and would be
used to determine the applicant’s ability to provide services in compliance with the Medicaid
program and professional regulations. The law currently only requires the AHCA to determine
the applicant’s ability to provide the services for which they will seek Medicaid payment.

The bill also removes an exception to the current onsite-inspection requirement for a provider or
program that is licensed by the AHCA, that provides services under waiver programs for home
and community-based services, or that is licensed as a medical foster home by the Department of
Children and Families, since the selection of providers for onsite inspections is no longer a
random selection, but is left up to the discretion of the AHCA under the bill.

The bill amends existing surety bond requirements for certain Medicaid providers. The bill
clarifies that the additional bond required by the AHCA, if a provider’s billing during the first
year exceeds the bond amount, need not exceed $50,000 for certain providers. A provider could
have a bond greater than $50,000, if the provider so elects.

The bill amends the requirements for a criminal history record check of each Medicaid provider,
or each principal of the provider, to remove an exemption from such checks for hospitals,
nursing homes, hospices, and assisted living facilities. The bill specifies that for hospitals and
nursing homes, the principals of the provider are those who meet the definition of a controlling
interest in s. 408.803, F.S., under the general licensing provisions for health care facilities
regulated by the AHCA.

The bill removes the provision that proof of compliance with Level 2 background screening
under ch. 435, F.S., conducted within 12 months before the date the Medicaid provider
application is submitted to the AHCA, satisfies the requirements for a criminal history
background check. This conforms to screening provisions in ch. 435, F.S., and ch. 408, F.S.

Section 2 amends s. 409.913, F.S., relating to oversight of the integrity of the Medicaid program.
The bill amends the length of time that Medicaid providers are required to retain their records to
be consistent with federal law. Medicaid providers are required to retain medical, professional,
financial, and business records pertaining to services and goods furnished to a Medicaid recipient
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and billed to Medicaid for six years, rather than the current statutory retention period of five

years.

The bill deletes a requirement that the AHCA immediately terminate participation of a Medicaid
provider that has been convicted of certain offenses. In order to terminate a provider
immediately, the AHCA must show an immediate harm to the public health, which is not always
possible. The AHCA still must terminate a Medicaid provider from participation in the Medicaid
program, unless the AHCA determines that the provider did not participate or acquiesce in the
offense. The change will resolve a current conflict with the Administrative Procedure Act.’

The AHCA may seek civil remedies or impose administrative sanctions if a provider has been
convicted of any of the following offenses:

e A criminal offense under federal law or the law of any state relating to the practice of the
provider’s profession;

e An offense listed in s. 409.907(10), F.S., relating to factors the AHCA may consider when
reviewing an application for a Medicaid provider agreement, which includes:

(@]

(@]

Making a false representation or omission of any material fact in making an application
for a provider agreement;

Exclusion, suspension, termination, or involuntary withdrawal from participation in any
Medicaid program or other governmental or private health care or health insurance
program;

Being convicted of a criminal offense relating to the delivery of any goods or services
under Medicaid or Medicare or any other public or private health care or health insurance
program including the performance of management or administrative services relating to
the delivery of goods or services under any such program;

Being convicted of a criminal offense under federal or state law related to the neglect or
abuse of a patient in connection with the delivery of any health care goods or services;
Being convicted of a criminal offense under federal or state law related to the unlawful
manufacture, distribution, prescription, or dispensing of a controlled substance;

Being convicted of any criminal offense relating to fraud, theft, embezzlement, breach of
fiduciary responsibility, or other financial misconduct;

Being convicted of a criminal offense under federal or state law punishable by
imprisonment of one year or more which involves moral turpitude;

Being convicted in connection with the interference or obstruction of any investigation
into any criminal offense listed above;

Violation of federal or state laws, rules, or regulations governing any Medicaid program,
the Medicare program, or any other publicly funded federal or state health care or health
insurance program, if they have been sanctioned accordingly;

Violation of the standards or conditions relating to professional licensure or certification
or the quality of services provided; or

Failure to pay fines and overpayments under the Medicaid program;

> See s. 120.569(2)(n), F.S. which requires that “if any agency head finds that an immediate danger to the public health ,
safety, or welfare requires an immediate final order, it shall recite with particularity the facts underlying such finding in the
final order, which shall be appealable or enjoinable from the date ordered.”
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e An offense listed in s. 408.809(4), F.S., relating to background screening of licensees, which
includes the following offenses or any similar offense of another jurisdiction:

(@]

0 O O O O

O O O O 0O O O 0O O

O

Any authorizing statutes, if the offense was a felony;

Chapter 408, F.S., if the offense was a felony;

Section 409.920, F.S., relating to Medicaid provider fraud;

Section 409.9201, F.S., relating to Medicaid fraud,;

Section 741.28, F.S., relating to domestic violence;

Section 817.034, F.S., relating to fraudulent acts through mail, wire, radio,
electromagnetic, photoelectronic, or photooptical systems;

Section 817.234, F.S., relating to false and fraudulent insurance claims;

Section 817.505, F.S., relating to patient brokering;

Section 817.568, F.S., relating to criminal use of personal identification information;
Section 817.60, F.S., relating to obtaining a credit card through fraudulent means;
Section 817.61, F.S., relating to fraudulent use of credit cards, if the offense was a felony;
Section 831.01, F.S., relating to forgery;

Section 831.02, F.S., relating to uttering forged instruments;

Section 831.07, F.S., relating to forging bank bills, checks, drafts, or promissory notes;
Section 831.09, F.S., relating to uttering forged bank bills, checks, drafts, or promissory
notes;

Section 831.30, F.S., relating to fraud in obtaining medicinal drugs; or

Section 831.31, F.S., relating to the sale, manufacture, delivery, or possession with the
intent to sell, manufacture, or deliver any counterfeit controlled substance, if the offense
was a felony;

e An offense listed in s. 435.04(2), F.S., relating to employee background screening, which
includes the following offenses or any similar offense of another jurisdiction:

(@]

o

o

o O

O O O O O O

Section 393.135, F.S., relating to sexual misconduct with certain developmentally
disabled clients and reporting of such sexual misconduct;

Section 394.4593, F.S., relating to sexual misconduct with certain mental health patients
and reporting of such sexual misconduct;

Section 415.111, F.S., relating to adult abuse, neglect, or exploitation of aged persons or
disabled adults;

Section 782.04, F.S., relating to murder;

Section 782.07, F.S., relating to manslaughter, aggravated manslaughter of an elderly
person or disabled adult, or aggravated manslaughter of a child,;

Section 782.071, F.S., relating to vehicular homicide;

Section 782.09, F.S., relating to killing of an unborn quick child by injury to the mother;
Chapter 784, F.S., relating to assault, battery, and culpable negligence, if the offense was
a felony;

Section 784.011, F.S., relating to assault, if the victim of the offense was a minor;
Section 784.03, F.S., relating to battery, if the victim of the offense was a minor;
Section 787.01, F.S., relating to kidnapping;

Section 787.02, F.S., relating to false imprisonment;

Section 787.025, F.S., relating to luring or enticing a child;

Section 787.04(2), F.S., relating to taking, enticing, or removing a child beyond the state
limits with criminal intent pending custody proceedings;
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Section 787.04(3), F.S., relating to carrying a child beyond the state lines with criminal
intent to avoid producing a child at a custody hearing or delivering the child to the
designated person;

Section 790.115(1), F.S., relating to exhibiting firearms or weapons within 1,000 feet of a
school;

Section 790.115(2)(b), F.S., relating to possessing an electric weapon or device,
destructive device, or other weapon on school property;

Section 794.011, F.S., relating to sexual battery;

Former s. 794.041, F.S., relating to prohibited acts of persons in familial or custodial
authority;

Section 794.05, F.S., relating to unlawful sexual activity with certain minors;

Chapter 796, F.S., relating to prostitution;

Section 798.02, F.S., relating to lewd and lascivious behavior;

Chapter 800, F.S., relating to lewdness and indecent exposure;

Section 806.01, F.S., relating to arson;

Section 810.02, F.S., relating to burglary;

Section 810.14, F.S., relating to voyeurism, if the offense is a felony;

Section 810.145, F.S., relating to video voyeurism, if the offense is a felony;

Chapter 812, F.S., relating to theft, robbery, and related crimes, if the offense is a felony;
Section 817.563, F.S., relating to fraudulent sale of controlled substances, only if the
offense was a felony;

Section 825.102, F.S., relating to abuse, aggravated abuse, or neglect of an elderly person
or disabled adult;

Section 825.1025, F.S., relating to lewd or lascivious offenses committed upon or in the
presence of an elderly person or disabled adult;

Section 825.103, F.S., relating to exploitation of an elderly person or disabled adult, if the
offense was a felony;

Section 826.04, F.S., relating to incest;

Section 827.03, F.S., relating to child abuse, aggravated child abuse, or neglect of a child;
Section 827.04, F.S., relating to contributing to the delinquency or dependency of a child;
Former s. 827.05, F.S., relating to negligent treatment of children;

Section 827.071, F.S., relating to sexual performance by a child,;

Section 843.01, F.S., relating to resisting arrest with violence;

Section 843.025, F.S., relating to depriving a law enforcement, correctional, or
correctional probation officer means of protection or communication;

Section 843.12, F.S., relating to aiding in an escape;

Section 843.13, F.S., relating to aiding in the escape of juvenile inmates in correctional
institutions;

Chapter 847, F.S., relating to obscene literature;

Section 874.05(1), F.S., relating to encouraging or recruiting another to join a criminal
gang;

Chapter 893, F.S., relating to drug abuse prevention and control, only if the offense was a
felony or if any other person involved in the offense was a minor;

Section 916.1075, F.S., relating to sexual misconduct with certain forensic clients and
reporting of such sexual misconduct;

Section 944.35(3), F.S., relating to inflicting cruel or inhuman treatment on an inmate
resulting in great bodily harm;
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Section 944.40, F.S., relating to escape;

Section 944.46, F.S., relating to harboring, concealing, or aiding an escaped prisoner;
Section 944.47, F.S., relating to introduction of contraband into a correctional facility;
Section 985.701, F.S., relating to sexual misconduct in juvenile justice programs; or
Section 985.711, F.S., relating to contraband introduced into detention facilities.

0 O O O O

The bill amends provisions relating to noncriminal actions of Medicaid providers for which the
AHCA may impose sanctions, to include the act of authorizing certain services that are
inappropriate, unnecessary, excessive, or harmful to the recipient or are of inferior quality, or
authorizing certain requests and reports that contain materially false or incorrect information.
The bill also authorizes the AHCA to sanction a provider if the provider is charged by
information or indictment with any offense listed above. The AHCA may impose sanctions if the
provider or certain persons affiliated with the provider participated or acquiesced in the
proscribed activity.

The bill provides that if a Medicaid provider voluntarily relinquishes its Medicaid provider
number after receiving notice of an audit or investigation for which the sanction of suspension or
termination will be imposed, the AHCA must impose the sanction of termination for cause
against the provider. Under current law, if a Medicaid provider receives notification that it is
going to be suspended or terminated, the provider is able to voluntarily terminate its contract. By
doing so, a provider has the ability to avoid sanctions of suspension or termination, which would
affect the ability of the provider to reenter the program in the future. Current law gives the
secretary of the AHCA authority to make a determination that imposition of a sanction is not in
the best interest of the Medicaid program, in which case a sanction may not be imposed.

The bill specifies that when the AHCA is making a determination that an overpayment has
occurred, the determination must be based solely upon information available before it issues the
audit report and, in the case of documentation obtained to substantiate claims for Medicaid
reimbursement, based solely upon contemporaneous records.

In addition, the bill provides that a provider may not present records to contest an overpayment
or sanction unless the records are contemporaneous and, if requested during the audit process,
were provided to the AHCA or its agent. Also, all documentation to be offered as evidence in an
administrative hearing on an administrative sanction (in addition to Medicaid overpayments)
must be exchanged by all parties at least 14 days before the administrative hearing or excluded
from consideration.

The bill clarifies when interest will accrue on provider payments withheld by the AHCA based
on suspected fraud or criminal activity, if it is determined later that there was no fraud or that a
crime did not occur. Interest on provider payments to be paid after an investigation will accrue at
10 percent a year, beginning after the 14th day after the determination. A provision relating to
the placement of funds in a suspended account held by the AHCA is deleted and a payment
deadline of 14 days to the provider is removed. Payment arrangements for overpayments and
fines owed to the AHCA must be made within 30 days after the date of the final order and are
not subject to further appeal.
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The bill requires the AHCA to terminate a provider’s participation in the Medicaid program if
the provider fails to pay a fine within 30 days after the date of the final order imposing the fine.
The time within which a provider must reimburse an overpayment is reduced from 35 to 30 days
after the date of the final order. The bill requires that fines, as well as overpayments, are due
upon the issuance of a final order at the conclusion of a requested administrative hearing.

Section 3 amends s. 409.920, F.S., relating to Medicaid provider fraud, to clarify that the
existing immunity from civil liability extended to persons who provide information about fraud
or suspected fraudulent acts pertains to civil liability for libel, slander, or any other relevant tort.
The bill defines “fraudulent acts” for purposes of immunity from civil liability to include actual
or suspected fraud and abuse, insurance fraud, licensure fraud, or public insurance fraud;
including any fraud-related matters that a provider or health plan is required to report to the
AHCA or a law enforcement agency. The immunity from civil liability extends to reports
conveyed to the AHCA in any manner, including forums, and incorporates all discussions
subsequent to the report and subsequent inquiries from the AHCA, unless the person reporting
acted with knowledge that the information was false or with reckless disregard for the truth or
falsity of the information.

Section 4 provides an effective date of July 1, 2013.
Constitutional Issues:

A. Municipality/County Mandates Restrictions:

None.

B. Public Records/Open Meetings Issues:
None.

C. Trust Funds Restrictions:
None.

Fiscal Impact Statement:

A. Tax/Fee Issues:
None.
B. Private Sector Impact:

Entities and individual health care providers under Medicaid currently exempt from
background checks will be required to complete the same requirements as other Medicaid
providers.

The total fee for a Level 2 background screening is $64.50 ($24.00 for the state portion,
$16.50 for the national portion, and $24.00 for retention). There is an additional fee of
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VI.

VII.

VIII.

$11-to-$16 for electronic screening, depending on the provider. The cost of the screening
is borne by the individual provider.®

Government Sector Impact:

The AHCA reports no fiscal impact. Medicaid contract management believes the bill may
result in an increase in initial screenings of registered treating providers performed by
AHCA staff, but any potential increase in workload under the bill can be absorbed within
existing resources.’

To the extent that a governmental entity has providers or is a provider that are not
currently required to provide a completed background checks prior to Medicaid provider
enrollment and not otherwise exempt, additional costs may be incurred to comply with
this requirement.

Technical Deficiencies:

None.

Related Issues:

None.

Additional Information:

A.

Committee Substitute — Statement of Substantial Changes:
(Summarizing differences between the Committee Substitute and the prior version of the bill.)

CS by Health Policy on March 7, 2013

CS/SB 844 deletes a separate requirement for Level 2 background checks of providers
under contract with Medicaid managed care networks. All Medicaid providers
participating under fee for service must still comply with this requirement. The CS
removed a provision relating to the coordination of anti-fraud report reviews between the
Department of Financial Services and the AHCA. The CS does not include the provision
allowing the AHCA to consider information from non-Medicaid providers during an
investigation. The CS also removed the 30-day provision related to records that may be
presented to contest an overpayment or sanction. Interest payments to the providers that
had been withheld are reinstated and the timeframe for when interest is applied is
clarified.

Amendments:

None.

This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate.

® Agency for Health Care Administration, supra, note 1 at 6.
" Agency for Health Care Administration, supra, note 1 at 5.
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By the Committee on Health Policy; and Senator Grimsley

588-02020-13 2013844cl

A bill to be entitled
An act relating to Medicaid fraud; amending s.
409.907, F.S.; increasing the number of years a
provider must keep records; adding an additional
provision relating to a change in principal that must
be included in a Medicaid provider agreement with the
Agency for Health Care Administration; adding
definitions for “administrative fines” and
“outstanding overpayment”; revising provisions
relating to the agency’s onsite inspection
responsibilities; revising provisions relating to who
is subject to background screening; amending s.
409.913, F.S.; increasing the number of years a
provider must keep records; revising provisions
specifying grounds for terminating a provider from the
program, for seeking certain remedies for violations,
and for imposing certain sanctions; providing a
limitation on the information the agency may consider
when making a determination of overpayment; specifying
the type of records a provider must present to contest
an overpayment; deleting the requirement that the
agency place payments withheld from a provider in a
suspended account and revising when a provider must
reimburse overpayments; revising venue requirements;
adding provisions relating to the payment of fines;
amending s. 409.920, F.S.; clarifying provisions
relating to immunity from liability for persons who
provide information about Medicaid fraud; providing an

effective date.
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Be It Enacted by the Legislature of the State of Florida:

Section 1. Paragraph (c) of subsection (3) of section
409.907, Florida Statutes, is amended and paragraph (k) is added
to that subsection, and subsections (6), (7), and (8) of that
section are amended to read:

409.907 Medicaid provider agreements.—The agency may make
payments for medical assistance and related services rendered to
Medicaid recipients only to an individual or entity who has a
provider agreement in effect with the agency, who is performing
services or supplying goods in accordance with federal, state,
and local law, and who agrees that no person shall, on the
grounds of handicap, race, color, or national origin, or for any
other reason, be subjected to discrimination under any program
or activity for which the provider receives payment from the
agency.

(3) The provider agreement developed by the agency, in
addition to the requirements specified in subsections (1) and
(2), shall require the provider to:

(c) Retain all medical and Medicaid-related records for 6 =&
perieod—of——5 years to satisfy all necessary inquiries by the
agency.

(k) Report a change in any principal of the provider,

including any officer, director, agent, managing employee, or

affiliated person, or any partner or shareholder who has an

ownership interest equal to 5 percent or more in the provider,

to the agency in writing within 30 days after the change occurs.

For a hospital licensed under chapter 395 or a nursing home
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licensed under part II of chapter 400, a principal of the

provider is one who meets the definition of a controlling

interest under s. 408.803.

(6) A Medicaid provider agreement may be revoked, at the
option of the agency, due to as—the—resutt—of a change of
ownership of any facility, association, partnership, or other
entity named as the provider in the provider agreement.

(a) If there is Fa—the—event—of a change of ownership, the
transferor remains liable for all outstanding overpayments,
administrative fines, and any other moneys owed to the agency
before the effective date of the change ef—ewaership. In

deition—to—th rEinuingtiabilityeof the transferer, The

=2

transferee is also liable to the agency for all outstanding

overpayments identified by the agency on or before the effective

date of the change of ownership. Fer—purp £—thi

N o +h + N PRy s e/ 11

s fon—the—term wEstanding rpayrenrtl—ineludes—an

£ 3 £ £ A2 h A3+ £ 2 A+ +h

amotRrt—identified—in—apreliminary oudit—report—issued—teo—th
+ £ I +h baf PN ££ o Aot £ 1
transferor—by—the—agen —or—before—th ffeetd cat f—th
hang £ —ownership= In the event of a change of ownership for a

skilled nursing facility or intermediate care facility, the
Medicaid provider agreement shall be assigned to the transferee
if the transferee meets all other Medicaid provider
qualifications. In the event of a change of ownership involving
a skilled nursing facility licensed under part II of chapter
400, liability for all outstanding overpayments, administrative
fines, and any moneys owed to the agency before the effective
date of the change of ownership shall be determined in
accordance with s. 400.179.

(b) At least 60 days before the anticipated date of the
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change of ownership, the transferor must shaltt notify the agency

of the intended change ef—ewaership and the transferee must

shatt submit to the agency a Medicaid provider enrollment

application. If a change of ownership occurs without compliance

with the notice requirements of this subsection, the transferor

and transferee are shatt—be jointly and severally liable for all

overpayments, administrative fines, and other moneys due to the

agency, regardless of whether the agency identified the

overpayments, administrative fines, or other moneys before or
after the effective date of the change ef—ewrership. The agency

may not approve a transferee’s Medicaid provider enrollment

application if the transferee or transferor has not paid or

agreed in writing to a payment plan for all outstanding

overpayments, administrative fines, and other moneys due to the

agency. This subsection does not preclude the agency from

seeking any other legal or equitable remedies available to the

agency for the recovery of moneys owed to the Medicaid program.

In the event of a change of ownership involving a skilled

nursing facility licensed under part II of chapter 400,

liability for all outstanding overpayments, administrative

fines, and any moneys owed to the agency before the effective

date of the change of ownership shall be determined in

accordance with s. 400.179 if the Medicaid provider enrollment

application for change of ownership is submitted before the

change ef—eownership.

(c) As used in this subsection, the term:

1. “Administrative fines” includes any amount identified in

a notice of a monetary penalty or fine which has been issued by

the agency or other regulatory or licensing agency that governs

Page 4 of 21

CODING: Words strieken are deletions; words underlined are additions.




117
118
119
120
121
122
123
124
125
126
127
128
129
130
131
132
133
134
135
136
137
138
139
140
141
142
143
144
145

Florida Senate - 2013

588-02020-13
the provider.

2. “Outstanding overpayment” includes any amount identified

in a preliminary audit report issued to the transferor by the

agency on or before the effective date of a change of ownership.

(7) Fhe—agen may—reguirer As a condition of participating
in the Medicaid program and before entering into the provider

agreement, the agency may require #het the provider to submit

information, in an initial and any required renewal
applications, concerning the professional, business, and
personal background of the provider and permit an onsite
inspection of the provider’s service location by agency staff or
other personnel designated by the agency to perform this

function. Before entering into a provider agreement, the agency

may shat* perform an a—ramdem onsite inspectiony—within—60—da

after—r tpt—efa—ftutd metetenew providerl s appticationy; of
the provider’s service location prier—te—makingits—first
saReRt—to—theprovider feor Medieaid o to determine the

applicant’s ability to provide the services in compliance with

the Medicaid program and professional regulations £hat—the

1 R : + a £ Medd 2 A 2ol +
appticant—ispropesing—toprovide for Mediecaid reimbursement.
ML 3 + 2 A+ £ s 4 3 P £
The—agern +s—reot—reguired perform—an—onst +ASE ton—of—=

: 9 Ehat 3 14 a4 b FN that
provider or progrom—that s licensed by the agerey;—that

1} 3 = 1 £ B = 1+
provid EES ander watver programs—for home—and ALY
b o = = NN = 12 o a3 ul £ + =N N
based—services;—or—thatfsticensed—as—a medicalfoster—home Py
theDepartment—of Children—and Famil rviees+— As a continuing

condition of participation in the Medicaid program, a provider
must shatt immediately notify the agency of any current or
pending bankruptcy filing. Before entering into the provider

agreement, or as a condition of continuing participation in the
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Medicaid program, the agency may also require that Medicaid
providers reimbursed on a fee-for-services basis or fee schedule
basis that whieh is not cost-based, post a surety bond not to
exceed $50,000 or the total amount billed by the provider to the
program during the current or most recent calendar year,
whichever is greater. For new providers, the amount of the
surety bond shall be determined by the agency based on the
provider’s estimate of its first year’s billing. If the
provider’s billing during the first year exceeds the bond
amount, the agency may require the provider to acquire an
additional bond equal to the actual billing level of the
provider. A provider’s bond need shai* not exceed $50,000 if a
physician or group of physicians licensed under chapter 458,
chapter 459, or chapter 460 has a 50 percent or greater
ownership interest in the provider or if the provider is an
assisted living facility licensed under chapter 429. The bonds
permitted by this section are in addition to the bonds
referenced in s. 400.179(2) (d). If the provider is a
corporation, partnership, association, or other entity, the
agency may require the provider to submit information concerning
the background of that entity and of any principal of the
entity, including any partner or shareholder having an ownership
interest in the entity equal to 5 percent or greater, and any
treating provider who participates in or intends to participate
in Medicaid through the entity. The information must include:

(a) Proof of holding a valid license or operating
certificate, as applicable, if required by the state or local
jurisdiction in which the provider is located or if required by

the Federal Government.
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(b) Information concerning any prior violation,

suspension, termination,

under the Medicaid laws ory rulesy—er—regutation
or of any other state or the Federal Government;

violation of the laws ors rulessy ¥

Medicare program;

regutatiens of any other public or private insurer;
prior violation of the laws ory rulessy

Cs for SB 844
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fine,

or other administrative action taken

of this state

any prior

relating to the

1 abs
reguratron

any prior violation of the rules o=

and any

of any

1 o4
F—reguratron

regulatory body of this or any other state.

(c) Full and accurate disclosure of any financial or

ownership interest that the provider,

or major shareholder thereof,

or any principal, partner,

may hold in any other Medicaid

provider or health care related entity or any other entity that

is licensed by the state to provide health or residential care

and treatment to persons.

(d) If a group provider,

identification of all members of

the group and attestation that all members of the group are

enrolled in or have applied to enroll in the Medicaid program.

(8)4=)> Each provider,

the provider is a corporation,

other entity,

or each principal of the provider if

partnership, association, or

seeking to participate in the Medicaid program

must submit a complete set of his or her fingerprints to the

agency for the purpose of conducting a criminal history record

check.

billing agent,

Principals of the provider include any officer,

managing employee,

director,

or affiliated person, or any

partner or shareholder who has an ownership interest equal to 5

percent or more in the provider.

However, for a hospital

licensed under chapter 395 or a nursing home licensed under

chapter 400,

principals of the provider are those who meet the
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definition of a controlling interest under s.
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408.803. A

director of a not-for-profit corporation or organization is not

a principal for purposes of a background investigation as

required by this section if the director:

voluntary capacity for the corporation or organization,

serves solely in a

does not

regularly take part in the day-to-day operational decisions of

the corporation or organization,

receives no remuneration from

the not-for-profit corporation or organization for his or her

service on the board of directors,

the not-for-profit corporation or organization,

has no financial interest in

and has no

family members with a financial interest in the not-for-profit

corporation or organization;

affidavit,

under penalty of perjury,

and i1if the director submits an

to this effect to the

agency and the not-for-profit corporation or organization

submits an affidavit,

under penalty of perjury,

to this effect

to the agency as part of the corporation’s or organization’s

Medicaid provider agreement application.

above,

Notwithstanding the

the agency may require a background check for any person

reasonably suspected by the agency to have been convicted of a

crime.
(a) This subsection does not apply to:
] L 1+ o1 13 =i =i 'L\ + 200
+ HFospitet—tieonsea unades cheptes +
2 1 =N ul =i A + 400 -
- Aursinghometicensedunder chapter 4067
2 Ik - 1= o =i =N 4 400
- Hreospt Heensed—under—<chapter—460+
4 2 rad 1= 2 £ 13+ 1= < =i I 4 4 Q
4—An—assistedtivingfaeility ticensed—under—<chapter 429

1.5+ A unit of local government,

except that requirements

of this subsection apply to nongovernmental providers and

entities contracting with the local government to provide

Medicaid services.
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criminal history record checks must be borne by the

nongovernmental provider or entity; or

2.6+ Any business that derives more than 50 percent of its

revenue from the sale of goods to the final consumer, and the

business or its controlling parent is required to file a form

10-K or other similar statement with the Securities and Exchange

Commission or has a net worth of $50 million or more.

(b) Background screening shall be conducted in accordance

with chapter 435 and s. 408.809. The cost

of the state and

national criminal record check shall be borne by the provider.

\ £ of 14 S NS N ' + £ 1 9
e ¥ £ £ ot with—the—Freguirement =+ +
3 | haot 435 dueted A 12 tha beaf
reenng—under—chapter—4 At d—rithin—I2Z2—months—Pbefor
the date + Meds i i 14 Fa] 3 brdtted + +
Ehre—aor thre—Meareare—Pp¥ rac¥r—apprication—+ tomitted Fr
£l Efitl +h 3 + £ +hi B P
ageRey—futEiit hFe—regutremen F—th+ o +OH~

Section 2. Subsections (9), (13), (15), (16), (21), (22),
(25), (28), (30) and (31) of section 409.913, Florida Statutes,

are amended to read:

409.913 Oversight of the integrity of the Medicaid

program.—The agency shall operate a program to oversee the

activities of Florida Medicaid recipients,

and providers and

their representatives, to ensure that fraudulent and abusive

behavior and neglect of recipients occur to the minimum extent

possible, and to recover overpayments and

impose sanctions as

appropriate. Beginning January 1, 2003, and each year

thereafter, the agency and the Medicaid Fraud Control Unit of

the Department of Legal Affairs shall submit a joint report to

the Legislature documenting the effectiveness of the state’s

efforts to control Medicaid fraud and abuse and to recover

Medicaid overpayments during the previous
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report must describe the number of cases opened and investigated
each year; the sources of the cases opened; the disposition of
the cases closed each year; the amount of overpayments alleged
in preliminary and final audit letters; the number and amount of
fines or penalties imposed; any reductions in overpayment
amounts negotiated in settlement agreements or by other means;
the amount of final agency determinations of overpayments; the
amount deducted from federal claiming as a result of
overpayments; the amount of overpayments recovered each year;
the amount of cost of investigation recovered each year; the
average length of time to collect from the time the case was
opened until the overpayment is paid in full; the amount
determined as uncollectible and the portion of the uncollectible
amount subsequently reclaimed from the Federal Government; the
number of providers, by type, that are terminated from
participation in the Medicaid program as a result of fraud and
abuse; and all costs associated with discovering and prosecuting
cases of Medicaid overpayments and making recoveries in such
cases. The report must also document actions taken to prevent
overpayments and the number of providers prevented from
enrolling in or reenrolling in the Medicaid program as a result
of documented Medicaid fraud and abuse and must include policy
recommendations necessary to prevent or recover overpayments and
changes necessary to prevent and detect Medicaid fraud. All
policy recommendations in the report must include a detailed
fiscal analysis, including, but not limited to, implementation
costs, estimated savings to the Medicaid program, and the return
on investment. The agency must submit the policy recommendations

and fiscal analyses in the report to the appropriate estimating
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(15) The agency shall seek a remedy provided by law,
including, but not limited to, any remedy provided in
subsections (13) and (16) and s. 812.035, if:

(a) The provider’s license has not been renewed, or has
been revoked, suspended, or terminated, for cause, by the
licensing agency of any state;

(b) The provider has failed to make available or has
refused access to Medicaid-related records to an auditor,
investigator, or other authorized employee or agent of the
agency, the Attorney General, a state attorney, or the Federal
Government;

(c) The provider has not furnished or has failed to make
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349 available such Medicaid-related records as the agency has found 378 the goods or services, has submitted or caused to be submitted a
350 necessary to determine whether Medicaid payments are or were due 379| Medicaid provider enrollment application, a request for prior
351 and the amounts thereof; 380 authorization for Medicaid services, a drug exception request,
352 (d) The provider has failed to maintain medical records 381 or a Medicaid cost report that contains materially false or
353| made at the time of service, or prior to service if prior 382 incorrect information;
354 authorization is required, demonstrating the necessity and 383 (j) The provider or an authorized representative of the
355| appropriateness of the goods or services rendered; 384| provider has collected from or billed a recipient or a
356 (e) The provider is not in compliance with provisions of 385| recipient’s responsible party improperly for amounts that should
357 Medicaid provider publications that have been adopted by 386 not have been so collected or billed by reason of the provider’s
358 reference as rules in the Florida Administrative Code; with 387 billing the Medicaid program for the same service;
359 provisions of state or federal laws, rules, or regulations; with 388 (k) The provider or an authorized representative of the
360 provisions of the provider agreement between the agency and the 389| provider has included in a cost report costs that are not
361 provider; or with certifications found on claim forms or on 390 allowable under a Florida Title XIX reimbursement plans after
362 transmittal forms for electronically submitted claims that are 391 the provider or authorized representative had been advised in an
363 submitted by the provider or authorized representative, as such 392 audit exit conference or audit report that the costs were not
364| provisions apply to the Medicaid program; 393| allowable;
365 (f) The provider or person who ordered, authorized, or 394 (1) The provider is charged by information or indictment
366| prescribed the care, services, or supplies has furnished, or 395| with fraudulent billing practices or an offense referenced in
367 ordered or authorized the furnishing of, goods or services to a 396 subsection (13). The sanction applied for this reason is limited
368 recipient which are inappropriate, unnecessary, excessive, or 397 to suspension of the provider’s participation in the Medicaid
369 harmful to the recipient or are of inferior quality; 398| program for the duration of the indictment unless the provider
370 (g) The provider has demonstrated a pattern of failure to 399 is found guilty pursuant to the information or indictment;
371| provide goods or services that are medically necessary; 400 (m) The provider or a person who hkas ordered, authorized,
372 (h) The provider or an authorized representative of the 401 or prescribed the goods or services is found liable for
373| provider, or a person who ordered, authorized, or prescribed the 402 negligent practice resulting in death or injury to the
374 goods or services, has submitted or caused to be submitted false 403| provider’s patient;
375 or a pattern of erroneous Medicaid claims; 404 (n) The provider fails to demonstrate that it had available
376 (1) The provider or an authorized representative of the 405 during a specific audit or review period sufficient quantities
377 provider, or a person who has ordered, authorized, or prescribed 406 of goods, or sufficient time in the case of services, to support
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the provider’s billings to the Medicaid program;

(o) The provider has failed to comply with the notice and

reporting requirements of s. 409.907;

(p) The agency has received reliable information of patient

abuse or neglect or of any act prohibited by s. 409.920; or

(q) The provider has failed to comply with an agreed-upon

repayment schedule.

A provider is subject to sanctions

for violations of this

subsection as the result of actions or inactions of the

provider, or actions or inactions of any principal, officer,

director, agent, managing employee,

or affiliated person of the

provider, or any partner or shareholder having an ownership

interest in the provider equal to 5 percent or greater, in which

the provider participated or acquiesced.

(16) The agency shall impose any of the following sanctions

or disincentives on a provider or a person for any of the acts

described in subsection (15):

(a) Suspension for a specific

period of time of not more

than 1 year. Suspension precludes shall—preelude participation
in the Medicaid program, which includes any action that results

in a claim for payment to the Medicaid program for as—a—resuit

of furnishing, supervising a person who is furnishing, or

causing a person to furnish goods or services.

(b) Termination for a specific period of time ranging ef

from more than 1 year to 20 years.

Termination precludes shaltd

preetude participation in the Medicaid program, which includes

any action that results in a claim

for payment to the Medicaid

program for as—a—resuwlt—of furnishing, supervising a person who
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is furnishing, or causing a person to furnish goods or services.
(c) Imposition of a fine of up to $5,000 for each

violation. Each day that an ongoing violation continues, such as

refusing to furnish Medicaid-related records or refusing access

to records, is considered—fer—the—purp f—h tien—%t
be a separate violation. Each instance of improper billing of a
Medicaid recipient; each instance of including an unallowable
cost on a hospital or nursing home Medicaid cost report after
the provider or authorized representative has been advised in an
audit exit conference or previous audit report of the cost
unallowability; each instance of furnishing a Medicaid recipient
goods or professional services that are inappropriate or of
inferior quality as determined by competent peer judgment; each
instance of knowingly submitting a materially false or erroneous
Medicaid provider enrollment application, request for prior
authorization for Medicaid services, drug exception request, or
cost report; each instance of inappropriate prescribing of drugs
for a Medicaid recipient as determined by competent peer
judgment; and each false or erroneous Medicaid claim leading to

an overpayment to a provider is considered—fer—thepurp £

e tien;—teo—Pe a separate violation.

(d) Immediate suspension, if the agency has received
information of patient abuse or neglect or of any act prohibited
by s. 409.920. Upon suspension, the agency must issue an
immediate final order under s. 120.569(2) (n).

(e) A fine, not to exceed $10,000, for a violation of
paragraph (15) (1) .

(f) Imposition of liens against provider assets, including,

but not limited to, financial assets and real property, not to
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465 exceed the amount of fines or recoveries sought, upon entry of 494 available to it before issuance of the audit report and, in the
466| an order determining that such moneys are due or recoverable. 495| case of documentation obtained to substantiate claims for
467 (g) Prepayment reviews of claims for a specified period of 496| Medicaid reimbursement, based solely upon contemporaneous
468 time. 497 records.
469 (h) Comprehensive followup reviews of providers every 6 498 (22) The audit report, supported by agency work papers,
470| months to ensure that they are billing Medicaid correctly. 499 showing an overpayment to a provider constitutes evidence of the
471 (i) Corrective-action plans that wewdd remain in effect fer 500 overpayment. A provider may not present or elicit testimony+
472 previders for up to 3 years and that are wewte—be monitored by 501| edther on direct examination or cross-examination in any court
473 the agency every 6 months while in effect. 502 or administrative proceeding, regarding the purchase or
474 (j) Other remedies as permitted by law to effect the 503 acquisition by any means of drugs, goods, or supplies; sales or
475 recovery of a fine or overpayment. 504 divestment by any means of drugs, goods, or supplies; or
476 505 inventory of drugs, goods, or supplies, unless such acquisition,
4717 If a provider voluntarily relinquishes its Medicaid provider 506| sales, divestment, or inventory is documented by written
478 number or an associated license, or allows the associated 507 invoices, written inventory records, or other competent written
479 licensure to expire after receiving written notice that the 508 documentary evidence maintained in the normal course of the
480| agency is conducting, or has conducted, an audit, survey, 509| provider’s business. A provider may not present records to
481 inspection, or investigation and that a sanction of suspension 510 contest an overpayment or sanction unless such records are
482 or termination will or would be imposed for noncompliance 511 contemporaneous and, if requested during the audit process, were
483| discovered as a result of the audit, survey, inspection, or 512 furnished to the agency or its agent upon request. This
484 investigation, the agency shall impose the sanction of 513 limitation does not apply to Medicaid cost report audits.
485 termination for cause against the provider. The Secretary of 514 Notwithstanding the applicable rules of discovery, all
486| Health Care Administration may make a determination that 515| documentation to &haet—wil+ be offered as evidence at an
487 imposition of a sanction or disincentive is not in the best 516 administrative hearing on a Medicaid overpayment or an
488 interest of the Medicaid program, in which case a sanction or 517 administrative sanction must be exchanged by all parties at
489 disincentive may shadd not be imposed. 518 least 14 days before the administrative hearing or must be
490 (21) When making a determination that an overpayment has 519 excluded from consideration.
491 occurred, the agency shall prepare and issue an audit report to 520 (25) (a) The agency shall withhold Medicaid payments, in
492 the provider showing the calculation of overpayments. The 521| whole or in part, to a provider upon receipt of reliable
493 agency’s determination must be based solely upon information 522 evidence that the circumstances giving rise to the need for a
Page 17 of 21 Page 18 of 21
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withholding of payments involve fraud, willful

misrepresentation, or abuse under the Medicaid program, or a
crime committed while rendering goods or services to Medicaid
recipients. If it is determined that fraud, willful
misrepresentation, abuse, or a crime did not occur, the payments

withheld must be paid to the provider within 14 days after such

determination with—nterest—at—the—rat £10—percent—a—years
.\ it ol d 1 = 1 = = 11 =N
Ay—MOR ehheld—in—a rdan with—this—paregraph—shall—P
1 = 1 dead 4 a31 211 + SN
praced—in—a——suspended—a urE—readity—a s5ibt the—ageneys
ESISNENE S + 14+ 2 + ] = +h S| a1 o g
that—any—payrent—uttimately—duve—theprovider—shall—be—mad

within—+4—days. Amounts not paid within 14 days accrue interest
at the rate of 10 percent a year, beginning after the 14th day.

(b) The agency shall deny payment, or require repayment, if
the goods or services were furnished, supervised, or caused to
be furnished by a person who has been suspended or terminated
from the Medicaid program or Medicare program by the Federal
Government or any state.

(c) Overpayments owed to the agency bear interest at the
rate of 10 percent per year from the date of final determination
of the overpayment by the agency, and payment arrangements must

be made within 30 days after the date of the final order, which

is not subject to further appeal at—h retustonr—of tegat
as 2 T =i + + 3 + A 4
BE dings. A previder—whe—¢ 2t AEer i r—adhes =F
A + headil b + : fad 1 1
Sgrest—te e reDay e b oo g e ey e e st b ooy e —agesey
£ + +3 =1 +
oo e ot a e e

(d) The agency, upon entry of a final agency order, a
judgment or order of a court of competent jurisdiction, or a
stipulation or settlement, may collect the moneys owed by all

means allowable by law, including, but not limited to, notifying
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any fiscal intermediary of Medicare benefits that the state has
a superior right of payment. Upon receipt of such written
notification, the Medicare fiscal intermediary shall remit to
the state the sum claimed.

(e) The agency may institute amnesty programs to allow
Medicaid providers the opportunity to voluntarily repay
overpayments. The agency may adopt rules to administer such
programs.

(28) Venue for all Medicaid program integrity everpayment
cases lies shadtdt—34e in Leon County, at the discretion of the
agency.

(30) The agency shall terminate a provider’s participation
in the Medicaid program if the provider fails to reimburse an

overpayment or pay an agency-imposed fine that has been

determined by final order, not subject to further appeal, within
30 35 days after the date of the final order, unless the
provider and the agency have entered into a repayment agreement.
(31) If a provider requests an administrative hearing
pursuant to chapter 120, such hearing must be conducted within
90 days following assignment of an administrative law judge,
absent exceptionally good cause shown as determined by the
administrative law judge or hearing officer. Upon issuance of a
final order, the outstanding balance of the amount determined to
constitute the overpayment and fines is shallt—beeceme due. If a
provider fails to make payments in full, fails to enter into a
satisfactory repayment plan, or fails to comply with the terms

of a repayment plan or settlement agreement, the agency shall

withhold medieal—assistan reimbursement payments for Medicaid

services until the amount due is paid in full.
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581 Section 3. Subsection (8) of section 409.920, Florida
582 Statutes, 1is amended to read:
583 409.920 Medicaid provider fraud.—
584 (8) A person who provides the state, any state agency, any
585| of the state’s political subdivisions, or any agency of the
586 state’s political subdivisions with information about fraud or
587 suspected fraudulent acts fxauwd by a Medicaid provider,
588 including a managed care organization, is immune from civil

589 liability for libel, slander, or any other relevant tort for

590 providing £ke information about fraud or suspected fraudulent

591 acts, unless the person acted with knowledge that the
592 information was false or with reckless disregard for the truth

593| or falsity of the information. Such immunity extends to reports

594 of fraudulent acts or suspected fraudulent acts conveyed to or

595 from the agency in any manner, including any forum and with any

596| audience as directed by the agency, and includes all discussions

597 subsequent to the report and subsequent inquiries from the

598 agency, unless the person acted with knowledge that the

599| information was false or with reckless disregard for the truth

600 or falsity of the information. For purposes of this subsection,

601 the term “fraudulent acts” includes actual or suspected fraud

602 and abuse, insurance fraud, licensure fraud, or public

603 assistance fraud, including any fraud-related matters that a

604 provider or health plan is required to report to the agency or a

605 law enforcement agency.

606 Section 4. This act shall take effect July 1, 2013.
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Summary:

CS/SB 1748 provides the Department of Children and Families (DCF) with authority to review
financial transactions as part of its responsibility for determining an applicant’s eligibility for
Medicaid. The bill also directs the DCF to exempt the value of a life insurance policy, annuity, or
group certificate that pays burial expenses when determining an applicant’s eligibility for
Medicaid. The exclusion applies only to instruments covering burial expenses with a face value
of up to $12,500 which name the state as beneficiary for payment amounts that exceed final
burial costs.

The bill has an indeterminate fiscal impact. See Section V.
The bill has an effective date of July 1, 2013.

This bill substantially amends the following sections of the Florida Statutes: 409.902 and
409.9022.
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Present Situation:
Medicaid

Medicaid is the health care safety net for low-income Floridians. Medicaid serves approximately
3.3 million people in Florida, with over half of those being children and adolescents 20 years of
age or younger. Medicaid is a partnership between the federal and state governments where the
federal government establishes the structure for the program and pays a share of the cost." Each
state operates its own Medicaid program under a state plan that must be approved by the federal
Centers for Medicare and Medicaid Services (CMS). The state plan outlines current Medicaid
eligibility standards, policies, and reimbursement methodologies.

In Florida, the program is administered by the Agency for Health Care Administration (AHCA).
AHCA delegates certain functions to other state agencies, including the DCF, the Agency for
Persons with Disabilities (APD), and the Department of Elder Affairs (DOEA). AHCA has
overall responsibility for the program and qualifies providers, sets payment levels, and pays for
services. The DCF is responsible for determining financial eligibility for Medicaid recipients.
The APD operates one of the larger waiver programs under Medicaid — the Home and
Community Based Waiver program serving individuals with disabilities. The DOEA assesses
Medicaid recipients to determine if they require nursing home care. Specifically, an individual:

e Requires nursing home placement as evidenced by the need for medical observation
throughout a 24-hour period and requires care to be performed on a daily basis under the
direct supervision of a health professional of medically complex services because of mental
or physical incapacitation; or

e Requires or is at imminent risk of nursing home placement as evidenced by the need for
observation throughout a 24-hour period and requires care to be performed on a daily basis
under the supervision of a health professional because of mental or physical incapacitation;
or

e Requires or is at imminent risk of nursing home placement as evidenced by the need for
observation throughout a 24-hour period and requires limited care to be performed on a daily
basis under the supervision of a health professional because of mild mental or physical
incapacitation.

The Medicaid eligibility income threshold for institutional care placement, home and community
based care services, and hospice services, is 300 percent of the Supplemental Security Income
(SSI) federal benefit rate.? The current SSI federal benefit rate is $710 for an individual.® Thus,
individuals with incomes under $2,130 per month are eligible for Medicaid long-term care
services.

! For the 2012-13 state fiscal year, the federal government pays 57.73 percent of the costs for Medicaid benefits provided in
Florida.

% Rule 65A-1.713(1)(d), F.A.C.

¥ Social Security Administration, SSI Federal Payment Amounts for 2013, available at http://www.ssa.gov/oact/cola/SSI.html

(last visited April 10, 2013).

* Fla. Dep’t. of Children and Families, SSI-Related Programs Fact Sheets (April 2013), available at

http://www.dcf.state.fl.us/programs/access/docs/ssifactsheet.pdf (last visited April 10, 2013).
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The February 25, 2013, Social Services Estimating Conference (SSEC) estimated that
expenditures for Medicaid for the 2012-2013 fiscal year would be $20.77 billion, including
$4.75 billion expended on Medicaid long-term care services.

Paying for Long-Term Care

Floridians who need nursing home care but do not qualify for Medicaid must pay for their care
privately or through insurance. According to the 2011 MetLife Market Survey of Nursing Home,
Assisted Living, Adult Day Services, and Home Care Costs, the national average annual cost of a
nursing home was $78,110 for a semi-private room in 2011. Individuals who need nursing home
care may be ineligible for Medicaid because of their financial assets and/or monthly income.
Many individuals paying privately for nursing home care spend their assets and then become
eligible for Medicaid. Some, however, have monthly income from pensions and other sources
that prevent them from becoming eligible for Medicaid.

Some individuals, with assistance from financial planners and attorneys, have developed
methods of arranging assets in such a way that they are not countable when Medicaid eligibility
is determined. Elder law attorneys across the country actively advertise services to assist elderly
individuals with personal service contracts and other asset protection methods.

According to the DCF, some individuals, prior to entering a nursing facility or enrolling in a
Medicaid home and community based service waiver program, transfer accumulated assets to a
relative through a contract under which the relative will provide personal services to the
individual for a specified period of time while receiving all or most of the contracted payment in
advance, leaving the individual with an amount of assets low enough for Medicaid eligibility.
Current DCF policy does not preclude such personal care contracts with relatives when
determining Medicaid eligibility. If the contracts are for an amount significantly higher than rates
typically paid for similar services, however, the individual may be attempting to shield assets in
order to qualify for Medicaid. DCF indicates that many of the contracted services incorporated
into the contracts are services that close relatives would normally provide without charge, such
as visitation, transportation, entertainment, and oversight of medical care. Current law does not
contain standards for these contracts or enable DCF to monitor or enforce them to ensure that
contracted services are actually provided.”

Section 1924 of the Social Security Act contains provisions to prevent "spousal
impoverishment,” which can leave the spouse who is still living at home in the community with
little or no income or resources.® When a couple applies for Medicaid, an assessment of the
couple’s resources is made and a protected resource amount is set aside for the community
spouse and the remainder is considered available for the individual applying for Medicaid. This
protected amount is known as the Community Spouse Resource Allowance (CSRA). An
individual applying for Medicaid cannot be determined ineligible for assistance based on the
assets of the individual’s spouse when:

°Fla. Dep’t of Children and Families, Staff Analysis and Economic Impact- SB 1748 (on file with the Senate Committee on
Children, Families, and Elder Affairs).
642 U.S.C. 1396r-5(d).
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e The applicant assigns his or her rights to support from the community spouse to the state;

e The applicant is physically or mentally unable to assign his right by the state has the right to
bring a support proceeding against the community spouse; or

e The state determines the denial of eligibility would cause an undue hardship.’

While federal law provides states the authority to seek financial support from the community
spouse under these circumstances, the DCF indicates that no mechanism to recover funds from
the community spouse is available in current Florida law.®

Federal Deficit Reduction Act of 2005

The Federal Deficit Reduction Act of 2005 (DRA)® contained a number of provisions that were
intended to discourage the use of planning techniques and transactions which are intended to
protect wealth while enabling access to public benefits.

When an individual applies for Medicaid coverage for long-term care, DCF must conduct a
review, or "look-back," to determine whether the individual (or his or her spouse) transferred
assets to another person or party for less than fair market value (FMV). The DRA lengthened the
“look-back period” to 60 months prior to the date the individual applied for Medicaid. When
individuals transfer assets at less than FMV they are subject to a penalty that delays the date they
can qualify to receive Medicaid long-term care services. Previously the penalty period began
with the month the assets were transferred, which created an opportunity for individuals to avoid
part or all of a penalty by transferring assets months or years before they actually entered a
nursing home. Under the DRA, the penalty period now begins on either the date of the asset
transfer, or the date the individual enters a nursing home and is found eligible for coverage of
institutional level services that Medicaid would pay for were it not for the imposition of a
transfer penalty — whichever is later.'®

Regulation of Insurance in Florida

The Office of Insurance Regulation (OIR) is responsible for regulating all activities concerning
insurers and other risk bearing entities, including licensing, rates, policy forms, market conduct,
claims, solvency, viatical settlements, and premium financing.

Life Insurance

Life insurance is a contract between the owner of a policy and an insurer whereby the insurer
agrees, in return for premium payments, to pay a specified sum (the face value or maturity value
of the policy) to the designated beneficiary upon the death of the insured. For a whole life
insurance policy, premiums are collected during the life of the insured, with a payout occurring

742 U.S.C. 1396r-(5)(c)(3)(C).

® See supra note 6.

% Pub. Law No. 109-171, S.1932, 109th Cong. (Feb. 8, 2006).

Dep’t. of Health and Human Services, Centers for Medicaid and Medicare Services, Important Facts for State Policymakers
Deficit Reduction Act, (January 8, 2008), available at http://www.cms.gov/Regulations-and-
Guidance/Legislation/DeficitReductionAct/downloads/TOAbackgrounder.pdf (last visited April 10, 2013).

! Section 20.121(3)(a), F.S.
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at the death of the insured. The premium for whole life insurance remains the same throughout
the life of the policy, in large part because the policy accumulates a “dividend” cash value, which
permits the insurance company to maintain the same premium level year after year. The insured
can also withdraw or borrow against the cash value accumulated by the policy. Some policies
will pay a portion (lump sum or monthly payments) of the death benefits for a policy before
death occurs if the policyholder is diagnosed with a terminal illness or catastrophic illness, or is
confined to a nursing home. Upon the death of the insured, the beneficiary receives the
remainder of the death benefits. The insurer may charge a fee for the accelerated benefits.

Life insurance forms and rates are subject to approval by OIR.*? The OIR has adopted rules
relating to the advertisement and disclosure of benefits, limitations, and exclusions of policies
sold as life insurance to assure that product descriptions are presented in a manner that prevents
unfair, deceptive, and misleading advertising and is conducive to accurate presentations.*®

Il. Effect of Proposed Changes:

Section 1 of the bill amends s. 409.902, F.S., relating to eligibility for Medicaid, to provide that
the DCF’s responsibility for Medicaid eligibility determinations includes “reviewing financial
transactions affecting eligibility.”

Section 2 of the bill amends s. 409.9022, F.S., and directs the DCF, notwithstanding any other
provision of law, to exempt the value of a life insurance policy, annuity, or group certificate that
pays burial expenses, when determining an applicant’s eligibility for Medicaid. The exclusion
applies only to an instrument covering burial expenses with a face value of up to $12,500 which
irrevocably names the state as beneficiary for benefit amounts that exceed final burial costs, up
to the amount of Medicaid expenditures paid by the state on behalf of the policyholder. The bill
directs the state to seek federal authority, if necessary, to implement these provisions. The bill
also makes technical changes, substituting “Department of Children and Families” in place of
“Department of Children and Family Services” where the term appears in this section of statute.

Section 3 provides an effective date of July 1, 2013.
V. Constitutional Issues:

A. Municipality/County Mandates Restrictions:

None.

B. Public Records/Open Meetings Issues:
None.

C. Trust Funds Restrictions:
None.

12 Section 627.410, F.S.
13 Chapter 690-150 F.A.C.
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V.

VI.

VII.

VIII.

Fiscal Impact Statement:

A.

Tax/Fee Issues:
None.
Private Sector Impact:

Under the bill, individuals who purchase a life insurance policy, an annuity, or group
certificate with a face value of up to $12,500 to pay exclusively for their burial expenses
will not be determined ineligible for Medicaid due to the value of the coverage.

Government Sector Impact:

By exempting the value of a life insurance policy, annuity, or group certificate to pay for
burial expenses in determining an applicant’s Medicaid eligibility, the bill could result in
additional individuals qualifying for Medicaid, which would increase the program’s
utilization and costs. The potential extent of that effect is indeterminate.

Because of the requirement that the burial coverage must name the state as the
beneficiary of proceeds that exceed the final burial expenses, up to the amount of
Medicaid assistance provided to the policyholder, the bill would require the AHCA to
track and, in some cases, collect, on life insurance benefits. For similar provisions
contained in CS/SB 794, the AHCA indicates a need for $126,647 of general revenue and
$126,647 from the Medical Care Trust Fund to perform this function.

Additionally, the DCF would need to make programming changes to its Medicaid
eligibility system to capture additional life insurance information to be used for eligibility
determination. The potential costs for those programming changes have not been
determined.

Technical Deficiencies:

None.

Related Issues:

The intent and effect of the provision in Section 1 of the bill that the DCF’s responsibility for
Medicaid eligibility determinations will include “reviewing financial transactions affecting
eligibility,” are unclear. The bill does not define “financial transactions” nor does it specify how
the DCF should use information gathered during the review of an applicant’s financial
transactions in its determination of Medicaid eligibility.

Additional Information:

A.

Committee Substitute — Statement of Substantial Changes:
(Summarizing differences between the Committee Substitute and the prior version of the bill.)

CS by Children, Families, and Elder Affairs on April 15, 2013:
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The CS:

e Removes the original bill text, which limited the use of personal services contracts for
individuals applying for Medicaid long-term care services and provided DCF with
authority to recover long-term care costs from the spouse of a Medicaid recipient who
has assigned his or her right to the state.

e Provides DCF authority to review financial transactions made by an applicant for
Medicaid that might affect eligibility.

B. Amendments:

None.

This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate.
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By the Committee on Children, Families, and Elder Affairs; and
Senator Evers

586-04335-13 20131748cl
A bill to be entitled

An act relating to Medicaid eligibility; amending s.
409.902, F.S.; requiring the Department of Children
and Families to review financial transactions
affecting eligibility; making technical corrections;
creating s. 409.9022, F.S.; exempting the value of a
Medicaid applicant’s life insurance policy, annuity,
or group certificate from the determination of the
applicant’s Medicaid eligibility under certain
circumstances; authorizing a state agency to delay
implementation of certain provisions if a federal
waiver or authorization is required; specifying
limitations; authorizing the department to adopt

rules; providing an effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Subsection (1) and paragraphs (a) and (b) of
subsection (8) of section 409.902, Florida Statutes, are amended
to read:

409.902 Designated single state agency; payment
requirements; program title; release of medical records.—

(1) The Agency for Health Care Administration is designated
as the single state agency authorized to make payments for
medical assistance and related services under Title XIX of the
Social Security Act. These payments shall be made, subject to
any limitations or directions provided for in the General
Appropriations Act, only for services included in the program,

shall be made only on behalf of eligible individuals, and shall
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be made only to qualified providers in accordance with federal
requirements for Title XIX of the Social Security Act and the
provisions of state law. This program of medical assistance is
designated the “Medicaid program.”
and Families Famidy—Serwviees is responsible for Medicaid

eligibility determinations, including, but not limited to,

The Department of Children

policy, rules, reviewing financial transactions affecting

eligibility, and the agreement with the Social Security
Administration for Medicaid eligibility determinations for
Supplemental Security Income recipients, as well as the actual
determination of eligibility. As a condition of Medicaid
eligibility, subject to federal approval, the Agency for Health
Care Administration and the Department of Children and Families
Famity—Serviees shall ensure that each recipient of Medicaid
consents to the release of her or his medical records to the
Agency for Health Care Administration and the Medicaid Fraud
Control Unit of the Department of Legal Affairs.

(8) The department shall implement the following project
governance structure until the system is implemented:

(a) The Secretary of Children and Families Famity—Serviees
shall have overall responsibility for the project.

(b) The project shall be governed by an executive steering
committee composed of three department staff members appointed
by the Secretary of Children and Families Femily—Serwviees; three
agency staff members, including at least two state Medicaid
program staff members, appointed by the Secretary of the Agency
for Health Care Administration; one staff member from Children’s
Medical Services within the Department of Health appointed by

the Surgeon General; and a representative from the Florida
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Healthy Kids Corporation.

Section 2. Section 409.9022, Florida Statutes, is created
to read:

409.9022 Medical eligibility; burial expense exemption.—

(1) Notwithstanding any other provision of law, the

department, in determining an applicant’s eligibility for

Medicaid, shall exempt the value of a life insurance policy,

annuity, or group certificate that:

(a) Includes terms that preclude the use of its proceeds

for anything other than the payment of the owner’s final burial

expense and has a face amount that does not exceed the limits

established under s. 626.785(3);

(b) Names the state as the irrevocable beneficiary such

that any proceeds of the life insurance policy, annuity, or

group certificate which exceed the final burial expense will be

remitted to the state up to the amount of Medicaid assistance

provided to the owner; and

(c) Provides the owner with the opportunity to name a

contingent beneficiary if the proceeds from the policy exceed

the cost of:

1. The owner’s final burial expenses; and

2. The amount of Medicaid benefits provided to the owner.

(2) This section does not limit other exemptions that apply

to a life insurance policy, annuity, or group certificate when

determining an applicant’s eligibility for Medicaid.

(3) If a state agency determines that a waiver or

authorization from a federal agency is necessary to implement

any provision of this section, the agency affected by the

provision shall request the waiver or authorization and may
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delay implementing such provision until the waiver or

authorization is granted.

(4) The Department of Children and Families may adopt rules

to administer this section.

Section 3. This act shall take effect July 1, 2013.
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LEGISLATIVE ACTION

Senate . House

Appropriations Subcommittee on Health and Human Services

(Grimsley) recommended the following:
Senate Amendment (with title amendment)
Between lines 1345 and 1346

insert:

Section 17. (1) The sum of $1,258,054,808 from the Medical

Care Trust Fund is appropriated to the Agency for Health Care

Administration beginning in the 2013-2014 fiscal year to provide

coverage for individuals who enroll in the Healthy Florida

Program.

(2) The sum of $254,151 from the General Revenue Fund and

$18,235,833 from the Medical Care Trust Fund is appropriated to

the Agency for Health Care Administration beginning in the 2013-

Page 1 of 3
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2014 fiscal year to comply with federal regulations to

compensate insurers and managed care organizations that contract

with the Healthy Florida Program for the imposition of the

annual fee on health insurance providers under section 9010 of

the federal Patient Protection and Affordable Care Act, Pub. L.

No. 111-148, as amended by the federal Health Care and Education
Reconciliation Act of 2010, Pub. L. No. 111-152.
(3) The sum of $10,676,377 from the General Revenue Fund

and $10,676,377 from the Medical Care Trust Fund is appropriated

beginning in the 2013-2014 fiscal year to the Agency for Health

Care Administration to contract with the Florida Healthy Kids

Corporation under s. 409.818(2) (f), Florida Statutes, to fund

administrative costs necessary for implementing and operating

the Healthy Florida Program.

(4) The Agency for Health Care Administration may submit

budget amendments to the Legislative Budget Commission pursuant

to chapter 216, Florida Statutes, to fund the Healthy Florida

Program for the coverage of children who transfer from the

Florida Kidcare Program to the Healthy Florida Program, or to

provide additional spending authority from the Medical Care

Trust Fund under subsection (1) for the coverage of individuals

who enroll in the Healthy Florida Program, during the 2013-2014

fiscal year.

================= T I TLE A MEDNDDMENT ========s=s=======
And the title is amended as follows:

Delete line 62
and insert:

implementation and interpretation clause; providing

Page 2 of 3
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providing an

Page 3 of 3

COMMITTEE AMENDMENT

603-04367-13




O J o O Ww NN

Florida Senate - 2013 COMMITTEE AMENDMENT
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LEGISLATIVE ACTION

Senate . House

Appropriations Subcommittee on Health and Human Services

(Gibson) recommended the following:
Senate Amendment
Delete lines 1254 - 1255

and insert:

(b) An enrollee who has a family income above the federal

poverty level may be required to make nominal copayments, in

accordance with federal rule, as a condition of receiving a

health care service.
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4/16/2013 2:29:16 PM 603-04443-13




O J o O Ww NN

10
11
12

Florida Senate - 2013 COMMITTEE AMENDMENT
Bill No. SB 1816

1T T

LEGISLATIVE ACTION

Senate . House

Appropriations Subcommittee on Health and Human Services (Sobel)

recommended the following:
Senate Amendment
Delete lines 1006 - 1045

and insert:

(6) BOARD OF DIRECTORS AND MANAGEMENT SUPERVISION.—

(a) The Florida Healthy Kids Corporation shall operate

subject to the supervision and approval of a board of directors

chaired by an appointee designated by the Governor &Ehief

ISV

r r o
T O IO

desigreer and composed of 15 32

other members. The Senate shall confirm the designated chair and

other board appointees seleeted for 3-year terms of office as

follows:

Page 1 of 3
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(b) A member of the board of directors may be removed by

the official who appointed that member. The board shall appoint
an executive director, who is responsible for other staff

authorized by the board.
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BILL ANALYSIS AND FISCAL IMPACT STATEMENT

(This document is based on the provisions contained in the legislation as of the latest date listed below.)

Prepared By: The Professional Staff of the Appropriations Subcommittee on Health and Human Services

BILL:

SB 1816

INTRODUCER:  Appropriations

SUBJECT: Health Care
DATE: April 15, 2013 REVISED:
ANALYST STAFF DIRECTOR REFERENCE ACTION
1. Brown Pigott AHS Pre-meeting
2. AP
3.
4.
5.
6.
Summary:

SB 1816 amends several sections of the Florida Kidcare Program Act under Part Il of chapter
409, Florida Statutes, to remove obsolete provisions and conform other provisions with changes
in federal laws and regulations relating to the implementation of the federal Patient Protection
and Affordable Care Act (Public Law 2011-148), as amended by the Health Care and Education
Reconciliation Act of 2010 (Public Law 2011-152), known collectively as “PPACA,” and the
Supreme Court ruling in National Federation of Independent Business v. Sebelius.

The bill adds definitions for “modified adjusted gross income” and “household income” to align
with changes in Medicaid and Children’s Health Insurance Program (CHIP) program eligibility
laws and regulations and removes definitions that are no longer applicable to the program. The
bill removes authority and provisions for an employer-sponsored insurance premium assistance
program component in Florida Kidcare. Notification requirements for certain Florida Kidcare
disenrollees regarding other insurance options on the exchange, as defined under PPACA, are
added, and the non-subsidized program under Florida Kidcare is phased-out. The bill includes
provisions for electronic eligibility matching through the exchange hub and an option for written
documentation when matching is not feasible.

The bill would have an estimated fiscal impact of $10.9 million general revenue (GR) for the
2013-2014 fiscal year. See Section V.

The bill revises the eligibility process to reflect the procedures that will be used under the
modified adjusted gross income (MAGI) method beginning January 1, 2014. The bill further

! National Federation of Independent Business v. Sebelius, 567 U.S.___ (2012).
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revises the responsibilities of the Department of Children and Family Services (DCF), the
Agency for Health Care Administration (AHCA), the Department of Health (DOH), the Florida
Healthy Kids Corporation (FHKC), and the Office of Insurance Regulation (OIR) under the
Florida Kidcare Program. The bill clarifies that the AHCA is directed to contract with the Florida
Healthy Kids Corporation for the administration of the Healthy Kids and Healthy Florida
programs.

The bill amends s. 624.91, Florida Statutes — the Florida Healthy Kids Corporation Act — to
revise legislative intent to include a new program, Healthy Florida. The bill modifies FHKC’s
corporate governance structure, medical loss ratio guidelines for health plan contracts, and
corporate responsibilities. The bill creates s. 624.917, Florida Statutes, to provide definitions,
eligibility criteria, enrollment, and benefits for the Healthy Florida program. The corporation is
also authorized to make changes to the program to negotiate for the approval of the Healthy
Florida program with the federal Department of Health and Human Services (HHS), if necessary.

The bill repeals the authority for an operating fund for the Florida Healthy Kids Corporation
under section 624.915, Florida Statutes.

The bill includes a conflict of laws statement indicating that if there is a conflict between a
provision in the bill and the PPACA, the provision must be interpreted to comply with the
requirements of federal law.

The bill is effective upon becoming law.

This bill substantially amends the following sections of the Florida Statutes: 409.811, 409.813,
409.8132, 409.8135, 409.814, 409.815, 409.8177, 409.818, 409.820, and 624.91.

The bill creates section 624.917, Florida Statutes.

The bill repeals the following sections the Florida Statutes: 409.817, 409.8175, and 624.915.
Present Situation:

Florida provides health insurance coverage options to low income Floridians through a variety of
programs utilizing state and federal funds. As of February 28, 2013, more than 3.2 million
individuals received coverage through some Medicaid eligibility category.? Enrollment in the
Florida Kidcare program (non-Medicaid funded components) for the same time period was an
additional 256,721 children.?

Florida’s Medicaid program is expected to expend $21 billion for the 2012-13 state fiscal year to
provide coverage to its enrollees, making it the fifth largest in the nation in terms of

2 Agency for Health Care Administration, Report of Medicaid Eligibles,
http://ahca.myflorida.com/Medicaid/about/pdf/age assistance category 130228.pdf (last visited Mar. 17, 2013).

¥ Agency for Health Care Administration, Florida KidCare Enrollment Report — February 2013, (copy on file with the
Senate Health Policy Committee).
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expenditures.* The Florida Medicaid program is jointly funded between the state and federal
governments; 57.73 percent of the cost for health care services is paid by federal funds and 42.27
percent is state share in the current state fiscal year. Funding for the Florida Kidcare program’s
Title XXé components has an enhanced federal match of 70.66 percent for federal fiscal year
2012-13.

According to the most recent data from the American Community Survey (ACS) of the federal
Census Bureau, an estimated 4 million Floridians are uninsured.® Of that number according to
the ACS data, 594,000 are children.’ Dividing Florida’s uninsured by income level, more than
1.9 million adults are under 139% of the federal poverty level (FPL), according to statistics for
2010-2011.% Lower income adults, or those below 100 percent of the FPL, number at 1.1 million
of the 1.9 million for that same time period.’

Eligibility for the Medicaid program is based on a number of factors, including age, household or
individual income, and assets.

The Department of Children and Families (DCF) determines eligibility for the Medicaid program
but the AHCA is the single state Medicaid agency and has the lead responsibility for the overall
program.*

Recipients in the Medicaid program receive their benefits through several different delivery
systems, depending on their individual situation. Delivery systems currently include fee-for-
service providers, prepaid dental plans, provider service networks, and Medicaid managed care
plans. In July 2006, the AHCA implemented the Medicaid Managed Pilot Program as directed by
the 2005 Legislature through s. 409.91211, F.S. The pilot program operates under an 1115
Research and Demonstration Waiver approved by the federal Centers for Medicare and Medicaid
Services. The pilot program was initially authorized for Broward and Duval counties with
expansion to Baker, Clay and Nassau the following year.

Under the current pilot program, most Medicaid recipients in the five pilot counties (Broward,
Duval, Baker, Clay, and Nassau counties) are required to receive their benefits through either

* Agency for Health Care Administration, Presentation to House Health and Human Services Committee, Florida Medicaid:
An Overview - December 5, 2012,
http://www.myfloridahouse.gov/Sections/Documents/loaddoc.aspx?PublicationType=Committees&Committeeld=2714&Ses
sion=2013&DocumentType=Meeting Packets&FileName=HHSC_Mtg_ 12-5-12_ONLINE.pdf (last visited Mar. 17, 2013).
® Florida KidCare Coordinating Council, 2013 Annual Report and Recommendations, p. 5, (January 2013),
http://www.floridakidcare.org/council/reports/2013 KCC_Report.pdf (last visited Mar. 17, 2013).
® Office of Economic and Demographic Research, Florida Legislature, Economic Analysis of PPACA and Medicaid
Expansion, Presentation to Senate Select Committee on Patient Protection and Affordable Care Act (Mar. 4, 2013),
?ttp://www.floridakidcare.orq/counciI/reports/2013 Recommendations.pdf (last visited Mar. 17, 2013).

Ibid.
& Kaiser Family Foundation, statehealthfacts.org, Health Insurance Coverage of the Non-Elderly (0-64) with Incomes up to
139% of FPL (2010-2011), http://www.statehealthfacts.org/profileind.jsp?ind=849&cat=3&rgn=11&cmprgn=1 (last visited
Mar. 17, 2013).
® Kaiser Family Foundation, statehealthfacts.org, Health Insurance Coverage of the Non-Elderly (0-64) with Incomes up to
139% of FPL (2010-2011), http://www.statehealthfacts.org/profileind.jsp?ind=849&cat=3&rgn=11&cmprgn=1 (last visited
Mar. 17, 2013).
10 Agency for Health Care Administration, Welcome to Medicaid!, http://ahca.myflorida.com/Medicaid/index.shtml (last
visited Mar. 17, 2013).




BILL: SB 1816 Page 4

health maintenance organizations (HMOs), provider service networks (PSNs), or a specialty
plan. In addition to the minimum benefits package, plans may provide enhanced services such as
over the counter benefits, preventive dental care for adults, and health and wellness benefits.

Medicaid Statewide Managed Medical Care Program

In 2011, the Legislature passed HB 7107, creating the Statewide Medicaid Managed Medical
Assistance (SMMC) Program as part IV of ch. 409, F.S. The SMMC requires the AHCA to
create an integrated managed care program for Medicaid enrollees that incorporates all of the
minimum benefits, for the delivery of primary and acute care. The SMMC has two components:
the Long Term Care Managed Care program and the Managed Medical Assistance (MMA)
program.

As the single state agency for Medicaid under s. 409.963, F.S., the AHCA has primary
responsibility for the management and operations of the state’s Medicaid program, including
seeking waiver authority from the federal government. To implement these two programs and
receive federal Medicaid funding, the AHCA was required to seek federal authorization through
two different Medicaid waivers from the Centers for Medicare and Medicaid Services. The first
component authorized was the LTC Managed Care Program’s 1915(b) and (c) waiver. Approval
was granted on February 1, 2013.

The LTC Managed Care Program will serve those individuals who are 65 years of age or old or
who are eligible for Medicaid by reason of a disability, subject to wait list prioritization and
availability of funds. The recipients must also be determined to require a nursing facility level of
care. Medicaid recipients who qualify will receive all of their long-term care services from the
long-term care managed care plan.

The AHCA is responsible for administering the LTC Managed Care Program but may delegate
specific duties to the Department of Elderly Affairs and other state agencies. Implementation of
the LTC Managed Care program started July 1, 2012, with completion expected by October 1,
2013. The AHCA released an Invitation to Negotiate (ITN) on June 29, 2012, and on January 15,
2013, notices of contract awards to managed care plans under that ITN were announced.

For the SMMC component, the AHCA sought to modify the existing Medicaid Reform 1115
Demonstration waiver with the Centers for Medicare and Medicaid Services to expand the
program statewide. The AHCA initiated the SMMC project in January 2012 and released a
separate ITN to competitively procure managed care plans on a statewide basis on December 28,
2012. Bids are due to the AHCA on March 29, 2013 and awards are expected to be announced
on September 16, 2013.

Plans can supplement the minimum benefits in their bids and offer enhanced options. The
number of plans to be selected by region is prescribed under s. 409.974, F.S. Specialty plans that
serve specific, targeted populations based on age, medical condition, and diagnosis, are also
included under the SMMC program. Under s. 409.967, F.S., accountability provisions for the
managed care plans specify several conditions or requirements including emergency care and
physician reimbursement standards, access and credentialing requirements, encounter data
submission guidelines, grievance and resolutions, and medical loss ratio calculations.
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Statewide implementation of SMMC is expected to be completed by October 1, 2014. Final
approval of the necessary Medicaid waiver by the federal government has not yet been received;
however, on February 20, 2013 the AHCA and the Centers for Medicare and Medicaid Services
reached an “Agreement in Principle” on the proposed plan.

Under SMMC, persons meeting applicable eligibility requirements of Title XIX of the Social
Security Act must be enrolled in a managed care plan. Medicaid recipients who (a) have other
creditable care coverage, excluding Medicare; (b) reside in residential commitment facilities
operated through the Department of Juvenile Justice, group care facilities operated by the DCF,
and treatment facilities funded through the DCF Substance Abuse and Mental Health Program;
(c) are eligible for refugee assistance; or (d) are residents of a developmental disability center,
may voluntarily enroll in the SMMC program. Those recipients who elect not to enroll in SMMC
voluntarily will be served through the Medicaid fee-for-service system.

Florida Kidcare Program

The Florida Kidcare Program (Program) was created in 1998 by the Florida Legislature in
response to the federal enactment of the Children’s Health Insurance Program (CHIP) in 1997.
The CHIP provides subsidized health insurance coverage to uninsured children who do not
qualify for Medicaid but who have family incomes under 200 percent of the FPL and meet other
eligibility criteria. The state statutory authority for the Program is found under part Il of chapter
409; ss. 409.810 through 409.821, F.S.

The Program includes four operating components: Medicaid for children, Medikids, the
Children’s Medical Services Network, and the Florida Healthy Kids Corporation (corporation).
Section 409.813, F.S., includes five components for the Program. The fifth component — the
employer sponsored group health insurance plan — has never been implemented. The AHCA
submitted a state plan amendment in December 1998 for implementation of that component;
however, the plan amendment was disapproved by the federal Centers for Medicare and
Medicaid Services in November 1999 and was not re-submitted.'* The Title XXI-funded
components of Florida Kidcare serve distinct populations under the program:*

e Medicaid for Children: Children from birth until age 1 for family incomes between 185
percent and 200 percent of the FPL.

e Medikids: Title XXI funding is available from age 1 until age 5 for family incomes between
133 percent and 200 percent of the FPL.

e Healthy Kids: Title XXI funding is available from age 5 through age 6 for family incomes
between 133 and 200 percent of the FPL. For age 6 through age 18, Title XXI funding is
available for family incomes between 100 percent and 200 percent of the FPL.

! See State of Florida, Florida KidCare Program, Title XX State Child Health Insurance Plan, Amendment #22, July 1,
2012, pg. 6, http://medicaid.gov/Medicaid-CHIP-Program-Information/By-Topics/Childrens-Health-Insurance-Program-
CHIP/Downloads/CHIP-SPAS/FL-CSPA-22-FINAL.pdf (last visited: March 15, 2013).
12 See State of Florida, Florida KidCare Program, Title XX State Child Health Insurance Plan, Amendment #22, July 1,
2012, pg.5., http://medicaid.gov/Medicaid-CHIP-Program-Information/By-Topics/Childrens-Health-Insurance-Program-
CHIP/Downloads/CHIP-SPAS/FL-CSPA-22-FINAL .pdf (last visited: March 15, 2013).
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e Children’s Medical Services Network: Title XXI and Title XIX funds are available from
birth until age 19 for family incomes up to 200 percent of the FPL for children with special
health care needs. The Department of Health assesses whether children meet the clinical
requirements.

Coverage for the non-Medicaid components of the Florida Kidcare Program is funded through
Title XXI of the federal Social Security Act (CHIP coverage). Title XIX of the Social Security
Act (Medicaid coverage), state funds for CHIP coverage, and family contributions also provide
funding for the Florida Kidcare Program. Family contributions are based on family size,
household income, and other eligibility factors. Families above the income limits for premium
assistance or who are not otherwise eligible for premium assistance are offered the opportunity to
participate in the Program at a non-subsidized rate (full-pay). Currently, the income limit for
premium assistance is 200 percent of the FPL.

The Medikids program was created under s. 409.8132, F.S., as a Medicaid “look-alike” program
for enrollees age 1 through 4. Medikids is administered by the AHCA and enrollees receive the
same mandatory and optional benefits covered under ss. 409.905 and 409.906, F.S. Enrollees are
offered a choice of health plans or, if two plans are not offered in a particular county, MediPass
is provided as one of the options. Many provisions of the Medicaid program also apply to the
Medikids program; such as program integrity, provider fraud and abuse preventions, and quality
of care.

Under s. 409.814, F.S., the Program’s eligibility guidelines are described in conformity with
current Title XIX and Title XXI terminology and requirements for each funding component.
Other eligibility factors related to premium assistance under this section include whether a child:

e Is covered under other employer-based coverage costing less than five percent of the family
income;

e Isan alien, but does not meet the definition of a qualified alien;

e Isaninmate in a public institution or a patient in an institution for mental disease; or,

e Has dropped employer-sponsored coverage within 60 days of applying for premium
assistance. Current law does provide good cause exceptions that may be taken into
consideration for individuals that drop employer-sponsored coverage resulting in a waiver of
the 60-day waiting period for premium assistances.

Families with income above 200 percent of the FPL or who do not meet the qualifications for
premium assistance may still be able to purchase the coverage under Medikids or Healthy Kids
at the non-subsidized rate.

To enroll in Kidcare, families utilize a form that is both a Medicaid and a CHIP application.
Families may apply using either an online or a paper application. Both formats are available in
English, Spanish, or Creole. Eligibility is determined through electronic data matching using
available databases, or, when income cannot be verified electronically, through submission of
current paystubs, tax returns, or W-2 forms. Families may also apply for Medicaid through the
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DCF web portal (ACCESS) online, at an ACCESS community partner site, or with a paper form
via the mail, fax, or in person at a Customer Service Center.™

Under s. 409.815, F.S., benefits under the Florida Kidcare program vary by program component.
For Medicaid, Medikids, and the Children’s Medical Services Network, enrollees receive the
mandatory and optional medical benefits covered under ss. 409.905 and 409.906, F.S. For
Healthy Kids and the employer-sponsored component, a benchmark benefit package is provided.
The comprehensive benefit package includes preventive services, specialty care, hospitalization,
prescription drug coverage, behavioral health and substance abuse services, dental care, vision
and hearing services, and emergency care and transportation.

Limits on premiums and cost sharing in the Program are covered under s. 409.816, F.S., and
conform to existing federal law and regulation for Title X1X and XXI. All Title XXI funded
enrollees pay monthly premiums of $15 or $20 per family per month based on their family size
and income. For those families at or below 150 percent of the FPL, the cost is $15 per family per
month. For those between 150 percent of the FPL and 200 percent of the FPL, the cost is $20 per
family per month. Enrollees in the Healthy Kids component also have copayments for non-
preventive services that range from $5 per prescription to $10 for an inappropriate use of the
emergency room visit. There are no copayments for visits related to well-child, preventive
health, or dental care.*

Under s. 409.8175, F.S., a health maintenance organization may reimburse providers in a rural
county according to the Medicaid fee schedule provided the provider agrees to such a schedule.

The AHCA contracts for an annual evaluation of the Program to address the statutory
components of s. 409.8177, F.S. The annual reports are posted to the AHCA’s website for public
review and submitted to the Centers for Medicare and Medicaid Services.™

Several state agencies and the non-profit corporation — Florida Healthy Kids — share
responsibilities for the Program. Section 409.818, F.S., delineates the responsibilities for each of
the entities under the Program, and subsection (5) preserves the corporation’s eligibility
determination functions for the Healthy Kids program. Annually, the Legislature provides
administrative funds through the AHCA’s appropriation to contract with the corporation to
conduct the eligibility and administrative functions related to the Program.*® The DCF
determines eligibility for Medicaid and the corporation determines eligibility for CHIP, which
includes a Medicaid screening and referral process to the DCF, as appropriate.

3 Florida Department of Children and Families, ACCESS Florida Website, http://www.myflfamilies.com/service-
programs/access-florida-food-medical-assistance-cash (last visited March 15, 2013).

! See State of Florida, Florida KidCare Program, Title XX State Child Health Insurance Plan, Amendment #22, July 1,
2012, pp.98-101., http://medicaid.gov/Medicaid-CHIP-Program-Information/By-Topics/Childrens-Health-Insurance-
Program-CHIP/Downloads/CHIP-SPAS/FL-CSPA-22-FINAL.pdf (last visited: Mar. 17, 2013).

> Agency for Health Care Administration, Medikids Publications,
http://www.fdhc.state.fl.us/medicaid/medikids/publications.shtml, (last visited: Mar. 15, 2013).

18 See Conference Report on HB 5001, 2012-2013 General Appropriations Act, Proviso for Line ltem 162.
(http://www.flsenate.gov/Session/Bill/2012/5001/Amendment/657521/PDF) (last visited Mar. 15, 2013).
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During the 2012 Legislature, the DCF was directed to collaborate with the AHCA to develop an
internet-based system for eligibility determination for Medicaid and CHIP.!” The Legislature
provided DCF with specific business and functional requirements for the project and timeframes
for project completion.*®

The following chart reflects current roles and responsibilities of the agencies and the FHKC:

Agency for Health
Care Administration

Department of
Children and Families

Department of Health

Florida Healthy Kids
Corporation

Oversight of the

Medicaid program and | Medicaid eligibility Children’s Medical Oversight of the Florida
policy determination Services Network Healthy Kids Program
program

Lead state agency for
Title XIX and XXI
Compliance and federal
funding

Manage B-NET
program — specialized
behavioral health care
program

KidCare Coordinating
Council

Conduct Title XXI
(CHIP) eligibility and
administration

Oversight of the
Medikids program

Develop Quality
Assurance Standards

Conduct Kidcare
Outreach and Marketing

Monitor quality
assurance standards

Maintain Kidcare
Grievance Process

The Florida Kidcare Coordinating Council falls under the responsibility of the DOH; the
secretary of the DOH chairs the Council. The Coordinating Council is specifically created under
s. 409.818(2)(b), F.S., and is charged with making recommendations concerning the
implementation and operation of the program. The Council includes representatives from the
partner agencies and stakeholder representatives from the insurance industry, consumers, and
providers. For 2013, the Council developed a single priority state recommendation: “To fully
fund the Florida Kidcare program, including its annualization and medical trend needs, projected
growth, outreach and increased medical and dental costs in order to maximize the use of

Florida’s CHIP federal funds and include all eligible uninsured children.

5519

The Florida Healthy Kids Program is authorized under s. 624.91, F.S., which is also known as
the “William G. ‘Doc’ Myers Healthy Kids Corporation Act.” The Florida Healthy Kids
Corporation (FHKC) was created as a private, not-for-profit corporation by the 1990 Florida
Legislature in an effort to increase access to health insurance for school-aged children.?®

175, 409.902(3), F.S.

18 ss. 409.902(4) and (5), F.S.

9 Florida KidCare Website, KidCare Coordinating Council, 2013 Recommendations,
http://www.floridakidcare.org/council/reports/2013 Recommendations.pdf (last visited Mar. 17, 2013).

% Florida Healthy Kids Corporation, History, https://www.healthykids.org/healthykids/history/ (last visited Mar. 15, 2013).
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Eligibility for the state-funded assistance is prescribed under s. 624.91(3), F.S., and provides
cross references to the Florida Kidcare Act. The Healthy Kids program is also identified as a
non-entitlement program under subsection (4).

Under s. 624.91(5), F.S., the FHKC is managed by an executive director selected by the board
with the number of staff determined by the board. The FHKC is authorized to:

Collect contributions from families, local sources or employer based premiums;

Accept voluntary local match for Title XX1 and Title XXI;

Accept supplemental local match for Title XXI;

Establish administrative and accounting procedures;

Establish preventive health standards for children that do not limit participation to
pediatricians in rural areas with consultation from appropriate experts;

Determine eligibility for children seeking enrollment in Title XXI funded and non-Title XXI
components;

Establish grievance processes;

Establish participation criteria for administrative services for the corporation;

Establish enrollment criteria that include penalties or waiting periods for non-payment of
premiums of 30 days;

Contract with authorized insurers and other health care providers meeting standards
established by the corporation for the delivery of services and select health plans through a
competitive bid process;

Purchase goods and services in a cost effective manner with a minimum medical loss ratio of
85 percent for health plan contracts;

Establish disenrollment criteria for insufficient funding levels;

Develop a plan to publicize the program;

Secure staff and the necessary funds to administer the program;

Provide an annual Kidcare report, in consultation with partner agencies, to the governor,
chief financial officer, commissioner of education, president of the Senate, speaker of the
House of Representatives, and minority leaders of the Senate and House of Representatives;
Provide quarterly enrollment information on the full pay population; and,

Establish benefit packages that conform to the Florida Kidcare benchmark benefit.

The FHKC is governed by a 13-member board of directors, chaired by Florida’s chief financial
officer or his or her designee.?! The 12 other board members are:

Secretary of the AHCA;

One member appointed by the commissioner of education from the Office of School Health
Programs from the Department of Education;

One member, appointed by the chief financial officer from among three members nominated
by the Florida Pediatric Society;

One member, appointed by the governor, who represents the Children’s Medical Services
Program;

%! See s. 624.91(6), F.S.
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e One member appointed by the chief financial officer from among three members nominated
by the Florida Hospital Association;

e One member, appointed by the governor, who is an expert on child health policy;

e One member, appointed by the chief financial officer, from among three members nominated
by the Florida Academy of Family Physicians;

e One member, appointed by the governor, who represents the state Medicaid program;

e One member, appointed by the chief financial officer, from among three members nominated
by the Florida Association of Counties;

e The state health officer or his or her designee;

e The secretary of the DCF, or his or her designee; and,

e One member, appointed by the governor, from among three members nominated by the
Florida Dental Association.

Board members do not receive compensation for their service but may receive reimbursement for
per diem and travel expenses in accordance with s. 112.061, F.S.?

The FHKC is not an insurer and is not subject to the licensing requirements of the Department of
Financial Services. In addition, the FHKC board is also granted complete fiscal control over the
corporation and responsibility for all fiscal operations. Any liquidation of the FHKC would be
supervised by the Department of Financial Services.®

The Patient Protection and Affordable Care Act of 2010

In March 2010, the Congress passed and the President signed the PPACA.?* Under PPACA, one
of the key components required the states to expand Medicaid to a minimum national eligibility
threshold of 133 percent of the FPL, or, as it is sometimes expressed, 138 percent of the FPL
with application of an automatic five percent income disregard, effective January 1, 2014.%
While the funding for the newly eligible under this expansion would be initially funded at 100
percent federal funds for the first 3 calendar years, the states would gradually be required to pay
a share of the costs, starting at 5 percent in calendar year 2017 before leveling off at 10 percent
in 2020.2° As enacted, PPACA provided that states refusing to expand to the new national
eligibility threshold faced the loss of all of their federal Medicaid funding.?’

Florida, along with 25 other states challenged the constitutionality of the law. In NFIB v.
Sebelius, the Supreme Court found the enforcement provisions of the Medicaid expansion
unconstitutional.® As a result, states can voluntarily expand their Medicaid eligibility thresholds

2 See's. 624.91(5), F.S.

% See's. 624.91(7), F.S.

 pub. Law No. 111-148, H.R. 3590, 111th Cong. (Mar. 23, 2010).
42 U.S.C. s. 1396a(1).

%42 U.S.C. s. 1396d(y)(1).

2742 U.S.C. s. a1396¢c

% See supra note 1.
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to PPACA standards and receive the enhanced federal match for the expansion population, but
states cannot be penalized for not doing s0.%

Since the decision in NFIB v. Sebelius, federal guidance has emphasized state flexibility in how
states expand coverage to those defined as the newly eligible population. In a letter to the
National Governors Association January 14, 2013, Health and Human Services Secretary
Kathleen Sebelius reminded states of their ability to design flexible benefit packages without the
need for waivers and the alternative benefit plans that are available.® This letter was preceded by
the Frequently Asked Questions document on Exchange, Market Reforms and Medicaid, issued
on December 10, 2012, that discussed promotion of personal responsibility wellness benefits and
state flexibility to design benefits.

A state Medicaid director letter on November 20, 2012 (ACA #21) further addressed state
options for the adult Medicaid expansion group and the alternative benefit plans available under
Section 1937 of the Social Security Act.®* Under Section 1937, state Medicaid programs have the
option of providing certain groups with benchmark or benchmark equivalent coverage based on
four products: (1) the standard Blue Cross/Blue Shield Preferred Provider option offered to
federal employees; (2) state employee coverage that is generally offered to all state employees;
(3) the commercial HMO with the largest insured, non-Medicaid enroliment in the state or (4)
Secretary-approved coverage.® For children under the age of 21, the coverage must include the
Early and Periodic Screening, Diagnostic and Treatment Service (EPSDT). Other aspects of the
essential health benefit requirements of PPACA, as discussed further below, may also be
applicable, depending on the benefit package utilized.

In addition to the Medicaid expansion component, the PPACA imposes a mandate on individuals
to acquire health insurance or pay a penalty, which was interpreted by the U.S. Supreme Court as
a tax. Currently, many uninsured individuals are eligible for Medicaid or Kidcare coverage but
are not enrolled. The existence of the federal mandate to purchase insurance may result in an
unknown number of currently eligible individuals coming forward and enrolling Medicaid who
had not previously chosen to enroll. Their participation — to the extent it occurs — will result in
increased costs that the state would not likely have incurred without the catalyst of the federal
legislation.

To facilitate coverage, PPACA authorized the state-based American Health Benefit Exchanges
and Small Business Health Options Program (SHOP) Exchanges. These exchanges are to be
administered by governmental agencies or non-profit organizations and be ready to accept

% Department of Health and Human Services, Secretary Sebelius Letter to Governors, July 10, 2012,
http://capsules.kaiserhealthnews.org/wp-content/uploads/2012/07/Secretary-Sebelius-L etter-to-the-Governors-071012.pdf
(last visited Mar. 16, 2013).

% [ etter to National Governor’s Association from Secretary Sebelius, January 14, 2013 ( copy on file with Senate Health
Policy Committee).

%1 Centers for Medicare and Medicaid Services, Frequently Asked Questions on Exchanges, Market Reforms and Medicaid,
(December 10, 2012), http://cciio.cms.gov/resources/factsheets/index.html, pp. 15-16, (last visited Mar. 17, 2013).

%2 Centers for Medicare and Medicaid Services, State Medicaid Director Letter: Essential Health Benefits in the Medicaid
Program (November 20, 2012), http://www.medicaid.gov/Federal-Policy-Guidance/downloads/SMD-12-003.pdf (last visited
Mar. 17, 2013).

% See supra note 30 at 2.
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applications for coverage beginning October 1, 2013, for January 1, 2014, coverage dates. The
exchanges, at a minimum, must;**

Certify, re-certify and de-certify plans participating on the exchange;

Operate a toll-free hotline;

Maintain a website;

Provide plan information and plan benefit options;

Interact with the state’s Medicaid and CHIP programs and provide information on eligibility
and determination of eligibility for these programs;

Certify individuals that gain exemptions from the individual responsibility requirement; and,
e Establish a navigator program.

The initial guidance from HHS in November 2010 set forward a number of principles and
priorities for the exchanges. Further guidance was issued on May 16, 2012, detailing the
proposed operations of a federally-facilitated exchange for those states that elect not to
implement a state-based exchange. On November 16, 2012, Florida Governor Rick Scott notified
HHS Secretary Sebelius that Florida had too many unanswered questions to commit to a state-
based exchange under PPACA for the first enrollment period on January 1, 2014.%

PPACA also includes a tax penalty for those individuals that do not have qualifying health
insurance coverage beginning January 1, 2014. The penalty is the greater of $695 per year up to
a maximum of three times that amount per family or 2.5% of household income. The penalty,
however, is phased-in and exemptions apply.

The following persons are exempt from the PPACA’s requirement to maintain coverage:36

e Individuals with a religious objection;
e individuals not lawfully present; and
e Incarcerated individuals.

The following persons are exempt from the PPACA’s penalty for failure to maintain coverage:37

e Individuals who cannot afford coverage, i.e. those whose required premium contributions
exceed eight percent of household income;

e Individuals with income below the income tax filing threshold,;

e American Indians;

e Individuals without coverage for less than three months; and

%4Centers for Medicare and Medicaid Services, Initial Guidance to States on Exchanges, November 18, 2010,
http://cciio.cms.gov/resources/files/quidance to states_on_exchanges.html (last visited Mar. 16, 2013).

% |etter from Governor Rick Scott to Health and Human Services Secretary Kathleen Sebelius, November 16, 2012
http://www.flgov.com/2012/11/16/lIetter-from-governor-rick-scott-to-u-s-secretary-of-health-and-human-services-kathleen-
sebelius/ (last visited Mar. 16, 2013).

% See Sec. 5000A(d), Internal Revenue Code of 1986, as created or amended by the Patient Protection and Affordable Care
Act of 2010 and/or the Health Care and Education Reconciliation Act of 2010.

%7 See Sec. 5000A(e), Internal Revenue Code of 1986, as created or amended by the Patient Protection and Affordable Care
Act of 2010 and/or the Health Care and Education Reconciliation Act of 2010.
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e Individuals determined by the HHS secretary to have suffered a hardship with respect to the
capability to obtain coverage under a qualified plan.

Qualifying coverage may be obtained through an employer, the federal or state exchanges
created under PPACA, or private individual or group coverage meeting the minimum essential
benefits coverage standard.

Employers with more than 50 full time employees also share a financial responsibility under
PPACA. Employers with more than 50 full-time employees that do not offer coverage meeting
the essential benefits coverage standard and who have at least one employee receive a premium
tax credit will be assessed a fee of $2,000 per full time employee, after the 30th employee.*® If an
employer does offer coverage and an employee receives a premium tax credit, the employer is
assessed the lesser of $3,000 per employee receiving the credit or $2,000 per each employee
after the 30th employee.*

Premium credits and other cost sharing subsidies are available to United States citizens and legal
immigrants within certain income limits for coverage purchased through the exchanges. Legal
immigrants with incomes at or below 100 percent of the FPL who are not eligible for Medicaid
during their first five years are eligible for premium credits.*® Premium credits are set on a
sliding scale based on the percent of FPL for the household and reduce the out-of-pocket costs
incurred by individuals and families.

The amount for premium tax credits, as a percentage of income, are set in section 36B of the
Internal Revenue Code follows:*

Premium Tax Credits

Income Range Premium Percentage Range

(% of income)
Up to 133% FPL 2%

133% to 150% 3% - 4%

150% to 200% 4% - 6.3%

200% to 250% 6.3% - 8.05%

250% to 300% 8.05% - 9.5%

300% to 400% 9.5%

Subsidies for cost sharing are also applicable for those between 100 percent of the FPL and 400
percent of the FPL. The cost sharing credits reduce the out-of-pocket amounts incurred by
individuals on essential health benefits and will also impact the actuarial value of a health plan.*?

% Kaiser Family Foundation, Summary of New Health Reform Law, Last Modified April 15, 2011,
http://www.kff.org/healthreform/upload/8061.pdf (last viewed Mar. 16, 2013).

¥ Kaiser Family Foundation, Summary of New Health Reform Law, Last Modified April 15, 2011,
http://www.kff.org/healthreform/upload/8061.pdf (last viewed Mar. 16, 2013).

926 U.S.C. s. 36B(c).

126 U.S.C. s. 36B(c).

“2 Kaiser Family Foundation, Summary of New Health Reform Law, Last Modified April 15, 2011,
http://www.kff.org/healthreform/upload/8061.pdf (last viewed Mar. 16, 2013).
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Actuarial value reflects the average share of covered benefits paid by the insurer or health plan.*?
For example, if the actuarial value of a plan is 90 percent, the health plan is paying 90 percent of
the costs and the enrollee 10 percent. Under the PPACA, the maximum amount of cost sharing
under this component range from 94 percent for those between 100 percent to 150 percent of the
FPL, to 70 percent for those between 250 percent and 400 percent of the FPL.**

Effect of Proposed Changes:

Section 1 amends s. 409.811, F.S. adding, deleting, and modifying definitions relating to the
Florida Kidcare Act. Definitions applicable to the overall Act, which is identified as ss. 409.810
through 409.821, F.S., are updated or added to align with requirements under PPACA:

e CHIP (Children’s Health Insurance Program)

e Combined Eligibility Notice

Household Income

Modified Adjusted Gross Income (MAGI)
Patient Protection and Affordable Care Act (Act)

Other definitions under this section are deleted as obsolete if related to the employer-sponsored
component of the Florida Kidcare program. This program component was never implemented
and is deleted under this bill. Definitions that have been modified or rendered obsolete by
PPACA have also been deleted.

Section 2 amends s. 409.813, F.S., relating to the program components of the Florida Kidcare
program. The bill also adds the FHKC to the list of entities for which a cause of action cannot be
brought if coverage is not provided under the non-entitlement portion of the program. The FHKC
is the only Kidcare component excluded.

Section 3 amends s. 409.8132, F.S., relating to the Medikids program component of the Florida
Kidcare program. The bill deletes language permitting a Medikids enrollee who is a younger
sibling of a Healthy Kids enrollee, to enroll in a Healthy Kids plan. An obsolete reference to
receiving approval from the predecessor agency to the Centers for Medicare and Medicaid
Services for MediPass coverage authorization is removed. The MediPass option in Medikids has
been approved since the program was implemented in 1998.

Section 4 makes technical changes to s. 409.8134, F.S., relating to program expenditures and
enrollment in the Florida Kidcare program.

Section 5 amends section s. 409.814, F.S., relating to eligibility for the Florida Kidcare program.
The bill modifies references to align with changes under PPACA. Obsolete references related to
the employer-sponsored component have been deleted. An option has been provided to Medicaid

*® Lisa Bowen Garrett, et al., The Urban Institute, Premium and Cost Sharing Subsidies under Health Reform: Implications
for Coverage, Costs and Affordability (December 2009), http://www.urban.org/UploadedPDF/411992 health_reform.pdf
(last visited Mar. 16, 2013).

“ Kaiser Family Foundation, Summary of New Health Reform Law, Last Modified April 15, 2011,
http://www.kff.org/healthreform/upload/8061.pdf (last viewed Mar. 16, 2013).
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enrollees to elect coverage under the CHIP component and permit a transfer back to Medicaid at
any time without a break in coverage.

Under s. 409.814(6)(c), F.S., the FHKC is directed to notify full pay enrollees of the availability
of coverage under the exchanges, as created under PPACA. No new applications for full-pay or
non-subsidized coverage are permitted after September 30, 2013.

Modifications to the eligibility determination process are made under s. 409.814(8), F.S., to
reflect changes in the eligibility process under PPACA and the role of the federal data hub.

Section 6 amends s. 409.815, F.S., relating to the benefits under the Florida Kidcare program.
Obsolete dates and references are deleted under certain benefits.

Section 7 amends s. 409.816, F.S, relating to lifetime benefits on premiums and limitations on
cost sharing. References to “family,” “family income,” and “modified adjusted income” are
updated to align with federal definitions under PPACA.

Section 8 repeals s. 409.817, F.S., relating to approval of health benefits, coverage, and financial
assistance. The other requirements of this section have been preempted under PPACA.

Section 9 repeals s. 409.8175, F.S., relating to the delivery of services in rural counties. Health
maintenance organizations and health insurers may contract with providers in accordance with
any fee schedule that may be agreed upon by the parties. The language under this section is
permissive and not mandatory under current law.

Section 10 amends s. 409.8177, F.S., relating to evaluation of the Florida Kidcare program. A
reference to family income is updated to household income to align with PPACA.

Section 11 amends s. 409.818, F.S., relating to the administration of the Florida Kidcare
program. The duties and responsibilities of the DCF are modified to recognize the modernization
efforts and process changes under PPACA. The department is required to develop a combined
eligibility notice, in consultation with the AHCA and the FHKC. A reference to a centralized
coordinating office is deleted.

Specific administrative responsibilities for the Florida Kidcare program for the DOH are deleted.
Obsolete provisions for designing the eligibility intake process are removed, as is the
requirement for the DOH to establish a toll-free hotline. The FHKC provides customer service
for the Florida Kidcare program, including operation of the toll-free hotline, under its Florida
Kidcare eligibility determination responsibilities.

The responsibilities for the AHCA under this section are modified to reflect the removal of the
employer-sponsored component and accompanying deletion of the OIR involvement. Technical
references to a more general definition of managed care organizations rather than the more
limited term of HMOs are made in this section. References to specific topics for rulemaking are
deleted. A direction to contract with the corporation for the Healthy Kids program and the
Healthy Florida program is added. Direction to the AHCA for Healthy Kids has been included
annually in proviso or implementing bill language in the past.
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Responsibilities under the Florida Kidcare program for the OIR have been deleted. Their
removal reflects the deletion of the employer sponsored component from the program.

Section 12 amends s. 409.820, F.S., relating to the quality assurance and access standards for the
Florida Kidcare program. The quality assurance and access standards are clarified to show that
such standards are for the pediatric and adolescent populations.

Section 13 amends s. 624.91, F.S., relating to the FHKC. The legislative intent for the Florida
Healthy Kids Corporation Act is expanded to include a new program called “Healthy Florida.”
The legislative intent states that Healthy Florida will cover uninsured adults utilizing a unique
network of providers and contracts through which enrollees will receive a comprehensive set of
benefits and services.

The Florida Healthy Kids Corporation Act is modified in several subsections to reflect the
addition of the Healthy Florida program. Cross references are added to the Florida Kidcare
program and the Florida Medicaid program, as appropriate.

Section 624.91(5)(b), F.S., is amended to incorporate the Healthy Florida program and to align
with changes made to the Florida Kidcare Act.

Provisions under s. 624.91(5)(b)10., F.S., are separated into individual sub-subparagraphs by
topic. No substantive change is made in sub-subparagraphs a. and b. The medical loss ratio
requirement for the Healthy Kids program is modified under sub-subparagraph c. to include all
health care contracts and language relating to the exemption of dental contracts is deleted.
Clarification on how the calculations for the medical loss ratios will be computed is added and a
cross reference to federal guidelines for classification of funds is included.

Under s. 624.91(5)(b)12., E.S., the corporation’s responsibility for the development of a plan for
publicity of the Florida Kidcare program, public awareness, eligibility procedures, and
requirements and to maintain public awareness is expanded to include both the Florida Kidcare
program and the Healthy Florida program.

Requirements for separate reporting on the full-pay program by the FHKC are repealed effective
December 31, 2013. The repeal aligns with the closure of new enrollment in the full-pay
program effective September 30, 2013, and the availability of the exchange on January 1, 2014.
A new subparagraph 16 requires the corporation to notify existing full-pay enrollees of the
availability of the exchange and how to access services. No new applications for full-pay
coverage may be accepted after September 30, 2013.

Amendments to s. 624.91(5)(d), F.S., provides that the corporation and any committees formed
by the corporation are subject to the conflict of interest provisions of ch. 112, F.S., the public
records provisions of ch. 119, F.S., and the public meeting requirements of ch. 286, F.S.

The membership of the FHKC board of directors is changed to require that the chair of the board
be appointed by the governor, rather than the chief financial officer or his or her designee. The

specific membership and nominating guidelines for the 12 other members of the FHKC board are
repealed and replaced with a board of 12 members appointed by the governor, with confirmation
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by the Senate for the chair and members. Members of the board will serve three-year terms at the
pleasure of the governor. A provision is also included that any current board member serving at
the time of enactment may remain until July 1, 2013, to provide the governor time to appoint a
new board after the enactment of the law.

An executive steering committee of agency secretaries is created to provide management
direction and support to the board and its programs. The steering committee comprises the
secretary of the AHCA, the secretary of the DCF, and the state surgeon general.

Section 14 repeals s. 624.915, F.S., relating to the Florida Healthy Kids Corporation Operating
Fund. This language is obsolete and the option is not being utilized by the corporation.

Section 15 creates a new section of statute, s. 624.917, F.S., relating to the Healthy Florida
program. Healthy Florida will be administered by the FHKC as a program for lower income,
uninsured adults who meet eligibility guidelines established by the corporation. Definitions are
provided that are specific to the Healthy Florida program under s. 624.917(2), F.S.

Eligibility for the Healthy Florida program is prescribed under s. 624.917(3), F.S. To be eligible
and remain eligible, an individual must be a Florida resident and meet the definition of being
“newly eligible” under PPACA, maintain their eligibility with the corporation, and meet any
renewal requirements to renew their coverage at least annually.

Under s. 624.917(4), F.S., enrollment may begin on October 1, 2013, with coverage effective no
earlier than January 1, 2014. Enrollment in the program may occur through a third party
administrator, referrals from other agencies, or through the exchange, as defined under PPACA.
When an enrollee leaves the program, the FHKC is required to provide information about other
insurance affordability options that may be available.

Delivery of services under Healthy Florida is provided for under s. 624.917(5), F.S. The FHKC
is directed to contract with authorized insurers licensed under ch. 627, F.S., or managed care
organizations under ch. 624, F.S., meeting standards established by the corporation to deliver
services to enrollees. The FHKC must also establish access and network standards to ensure an
adequate number of providers are available to deliver the benefits and services. Standards are to
be developed in consultation with and under consideration of National Committee on Quality
Assurance recommendations, stakeholders, and other existing performance standards for public
and commercial populations.

Under this subsection, enrollees must also be provided a choice of plans. A lock-in period is
specifically included and the corporation is directed to offer exceptions to that lock-in period that
take into consideration good cause reasons and qualifying events.

The bill permits the FHKC to consider contracts that include family plans that would provide
coverage for members that are enrolled across multiple state or federally funded programs. The
medical loss ratio provisions of s. 624.91, F.S., are applicable to the Healthy Florida program.
These provisions mirror those used for the Healthy Kids contracts.
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Under s. 624.917(6), F.S., the bill provides the benefits for the Healthy Florida program. The
FHKC is directed to establish a benefit plan for the program that is actuarially equivalent to the
Florida Kidcare benchmark plan, excluding dental. The benefits package must also meet the
alternative benefits package requirements under section 1937 of the Social Security Act. Benefits
must be offered as an integrated, single package, without carve-outs.

The bill also requires that a health reimbursement account or comparable health savings account
be established for Healthy Florida enrollees. The account may be established and managed either
by the FHKC directly or by a contractor. Under s. 624.917(6)(a), F.S., the bill provides examples
of the types of behaviors for which enrollees may be rewarded and how funds may be utilized by
enrollees. Paragraph (b) of this same subsection also permits the offering of other enhanced
benefits and services, provided these services generate savings to the overall plan. Paragraph (c)
requires the FHKC to establish a process for the delivery of medically necessary wrap-around
services that are not covered by the benchmark plan but that may be required under PPACA. The
corporation’s capitation process with its contracted plans for the wrap-around services will be
subject to a separate reconciliation process, and the medical loss ratio provisions will also apply
to the wrap-around capitation. Prior authorization processes and other utilization controls for any
benefit are authorized under this subsection, if approved by the corporation.

Under s. 624.917(7), F.S., the bill establishes requirements for cost sharing under the Healthy
Florida program. The FHKC is authorized to collect premiums and copayments from enrollees in
accordance with federal law and in amounts that will be established annually in the General
Appropriations Act. The bill provides that payment of a monthly premium may be required prior
to an enrollee receiving a coverage start date under the program. Enrollees may also be required
to make copayments as a condition of receiving a health care service. Providers will be
responsible for collecting any copayment for a service and failure to collect any amount due
from the enrollee will reduce the provider’s reimbursement by the uncollected enrollee’s
copayment amount.

Management of the Healthy Florida program is described under s. 624.917(8), F.S. The FHKC is
designated as the entity responsible for the oversight of the program. The AHCA is directed to
seek the necessary state plan amendment to implement the program and to consult with the
FHKC on the development of the amendment. The bill provides an amendment submission
deadline by the AHCA of June 14, 2013. The AHCA s also directed under this subsection to
contract with the FHKC for the administration of this program and for the purposes of the timely
release of state and federal funds. The AHCA is recognized as the state’s single entity for the
administration of the Medicaid program.

Under s. 624.917(8)(a), F.S., the FHKC is directed to establish a grievance and resolutions
process under which Healthy Florida recipients can be notified of their rights under the Medicaid
Fair Hearing process as well as of any other processes that may be adopted by the corporation for
the program.

Under paragraph (b), the corporation is required to establish a program integrity process to
ensure compliance with the program’s guidelines and to combat applicant and enrollee fraud.
Timelines for the notification of when benefits may be withheld, reasons for loss of benefits, and
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the identification of individuals who can be prosecuted for fraud under s. 414.39, F.S., are
specified.

Cross references to the applicability of certain Medicaid statutes to the Healthy Florida program
are included under s. 624.917(9), F.S. The referenced statutes are s. 409.902, F.S., relating to the
AHCA as the designated single state agency for Medicaid; s. 409.9128, F.S., relating to
providing emergency services and care; and, s. 409.920, F.S, relating to Medicaid provider fraud.
These provisions would apply to the Healthy Florida program in the same manner in which they
apply in Medicaid.

The requirement for an evaluation of the Healthy Florida program is added under s. 624.917(10),
F.S. The FHKC is required to collect eligibility and enrollment data on its applicants and
enrollees and utilization and encounter data from its contracted entities for health care services.
Monthly enrollment reports to the Legislature are also required. The bill provides for an interim
evaluation by July 1, 2015, with annual evaluations thereafter. Components of the evaluation
report are detailed and include information on application and enrollment trends, utilization and
cost data, and customer satisfaction.

Section 624.917(11), F.S., sets an expiration date for the program for the end of the state fiscal
year in which any of several conditions happen, whichever occurs first. The trigger events are
identified as the federal match falling below 90 percent; the federal match contribution falling
below the “Increased FMAP for Medical Assistance for Newly Eligible Mandatory Individuals”
as specified under PPACA; or a blended federal match formula for Healthy Florida and the
Medicaid program is enacted under federal law or regulation which causes the overall federal
contribution to be reduced compared to separate, non-blended federal contributions under the
status quo.

Section 16 creates an undesignated section of law that authorizes the FHKC to make program
changes to comply with objections raised by HHS that are necessary to gain approval of the
Healthy Florida program in compliance with PPACA, upon giving notice to the Legislature of
the proposed changes. The Healthy Florida program requires approval of an amendment to the
state’s Medicaid state plan prior to implementation and to receive federal funds. The section also
includes a conflict of laws interpretation clause that provides that if there is conflict between any
provision in this section and PPACA, the provision should be interpreted as an intention to
comply with federal requirements.

Section 17 provides that the act takes effect upon becoming law.
Constitutional Issues:
A. Municipality/County Mandates Restrictions:
None.
B. Public Records/Open Meetings Issues:

The bill explicitly requires the Florida Healthy Kids Corporation to conduct its activities
and those of any committees formed by the corporation, in accordance with chapters 119
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and 286, F.S. The FHKC currently provides notice of meetings of its board and
committees on its website at www.healthykids.org and posts materials for board meetings
on the same site within timeframes set through board policy.

The FHKC also responds to requests for public records, within the additional exemptions
and limitations of s. 409.821, F.S. and federal law which protect certain individual and
identifying information of applicants and enrollees to the Florida Kidcare program.

The provisions of this bill would expressly require compliance with state public records
and open meetings requirements.

C. Trust Funds Restrictions:
None.
D. Other Constitutional Issues:

V. Fiscal Impact Statement:

A. Tax/Fee Issues:
None.
B. Private Sector Impact:

Florida’s Social Services Estimating Conference (SSEC) estimates that 438,113
individuals would become newly eligible and would enroll in Florida Medicaid during
the 2013-2014 state fiscal year if the program’s eligibility threshold were expanded to
138 percent of FPL beginning January 1, 2014. An estimated 377,813 of those newly
eligible enrollees are currently uninsured while the remaining 60,300 are likely to
terminate their existing individual coverage in favor of Medicaid after becoming eligible.
The Healthy Florida program would expect roughly the same estimated enrollment if
implemented.

The bill contemplates the corporation contracting with insurers and managed care
organizations to deliver comprehensive health insurance coverage to uninsured
individuals who may or may not be seeking health care services now. Physicians,
hospitals, and other health care providers may be impacted by a potentially higher
demand for their services after Healthy Florida is implemented.

C. Government Sector Impact:

The bill directs the AHCA to seek the PPACA’s enhanced federal match for the Healthy
Florida program, which would result in 100 percent federal funding for newly eligible
enrollees until January 1, 2017. To cover the estimated 438,113 new enrollees in Fiscal
Year 2013-2014, $1.26 billion would be expended, according to the SSEC.
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VI.

VII.

Additionally, under eligibility expansion, the SSEC estimates that 70,647 Kidcare
enrollees would become newly eligible for Medicaid and could transfer out of Kidcare. In
such a transfer, the federal match would be the same as the Kidcare matching rate, which
is 71.03 percent for the 2013-2014 state fiscal year. The state and federal expenditures to
cover those children would be the same between the two programs.

The PPACA also imposes a federal health insurance tax (HIT) on health insurance
providers beginning January 1, 2014, to be divided among insurers according to a
formula based on each insurer’s net premiums, including those contracted under
Medicaid or Healthy Florida. Federal guidance indicates that states must account for the
HIT to be incurred by managed care plans when calculating rates paid by a state
Medicaid program to the plans. For the newly eligible population, the federal match for
the HIT mirrors the match provided in the PPACA, which means a 100 percent federal
match for the HIT during the 2013-2014 state fiscal year. For Kidcare transfers, however,
the federal match will mirror the Kidcare matching rate. If all 70,647 children described
above were to transfer from Kidcare to Healthy Florida, an estimated $254,151 GR
would be required to compensate insurers and managed care plans for the HIT in the
2013-2014 state fiscal year.

The FHKC will need additional resources to adapt its existing eligibility and enroliment
systems to accommodate a new program. Also, the FHKC will need to adjust and expand
its administrative structure and professional staff to manage new contracts for the Healthy
Florida program. Additionally, these needs will vary somewhat depending on the number
of persons who enroll in the Healthy Florida program. Based on existing enroliment
projections, the fiscal impact of the FHKC’s additional resource needs is estimated to be
a total of $21.2 million for the 2013-2014 state fiscal year, half of which would be state
funds, or $10.6 million GR.

Technical Deficiencies:
None.
Related Issues:

In December 2012, Florida Senate President Don Gaetz formed the Select Committee on the
PPACA to launch a comprehensive assessment on the impact of the law on Florida, evaluate the
state’s options under the law, and to make recommendations to the full Senate membership on
any actions necessary to mitigate cost increases, preserve a competitive insurance market, and
protect Florida’s consumers.*> The Select Committee received public testimony, expert
presentations, and staff reports over nine meetings before it developed three specific
recommendations relating to the development of a health care exchange, coverage for certain
state employees, and the expansion of Medicaid. On the question of Medicaid expansion, the

%® See Florida Senate, Patient Protection and Affordable Care Act, http://www.flsenate.gov/topics/ppaca (last visited: April 1,

2013).
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Select Committee voted 7-4 to recommend to the full Senate to not expand the existing Medicaid
program under the current state plan or pending waivers.*®

VIII. Additional Information:
A. Committee Substitute — Statement of Substantial Changes:
(Summarizing differences between the Committee Substitute and the prior version of the bill.)
None.
B. Amendments:
None.

This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate.

“® Florida Senate Select Committee on Patient Protection and Affordable Care Act, Letter to Senate President Don Gaetz on
Medicaid Recommendation http://www.flsenate.gov/usercontent/topics/ppaca/03-12-13MedicaidRecommendation.pdf (last
visited: April 1, 2013).
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By the Committee on Appropriations

576-02875-13 20131816

A bill to be entitled
An act relating to health care; amending s. 409.811,
F.S.; revising and providing definitions; amending s.
409.813, F.S.; revising the components of the Florida
Kidcare program; prohibiting a cause of action from
arising against the Florida Healthy Kids Corporation
for failure to make health services available;
amending s. 409.8132, F.S.; revising the eligibility
of the Medikids program component; revising the
enrollment requirements of the Medikids program
component; amending s. 409.8134, F.S.; conforming
provisions to changes made by the act; amending s.
409.814, F.S.; revising eligibility requirements for
the Florida Kidcare program; amending s. 409.815,
F.S.; revising the minimum health benefits coverage
under the Florida Kidcare Act; deleting obsolete
provisions; amending ss. 409.816 and 409.8177, F.S.;
conforming provisions to changes made by the act;
repealing s. 409.817, F.S., relating to the approval
of health benefits coverage and financial assistance;
repealing s. 409.8175, F.S., relating to delivery of
services in rural counties; amending s. 409.818, F.S.;
revising the duties of the Department of Children and
Families and the Agency for Health Care Administration
with regard to the Florida Kidcare Act; deleting the
duties of the Department of Health and the Office of
Insurance Regulation with regard to the Florida
Kidcare Act; amending s. 409.820, F.S.; requiring the

Department of Health, in consultation with the agency
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and the Florida Healthy Kids Corporation, to develop a
minimum set of pediatric and adolescent quality
assurance and access standards for all program
components; amending s. 624.91, F.S.; revising the
legislative intent of the Florida Healthy Kids
Corporation Act to include the Healthy Florida
program; revising participation guidelines for
nonsubsidized enrollees in the Healthy Kids program;
revising the medical loss ratio requirements for the
contracts for the Florida Healthy Kids Corporation;
modifying the membership of the Florida Healthy Kids
Corporation’s board of directors; creating an
executive steering committee; requiring additional
corporate compliance requirements for the Florida
Healthy Kids Corporation; repealing s. 624.915, F.S.,
relating to the operating fund of the Florida Healthy
Kids Corporation; creating s. 624.917, F.S.; creating
the Healthy Florida program; providing definitions;
providing eligibility and enrollment requirements;
authorizing the Florida Healthy Kids Corporation to
contract with certain insurers; requiring the
corporation to establish a benefits package and a
process for payment of services; authorizing the
corporation to collect premiums and copayments;
requiring the corporation to oversee the Healthy
Florida program and to establish a grievance process
and integrity process; providing applicability of
certain state laws for administration of the Healthy

Florida program; requiring the corporation to collect
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576-02875-13
certain data and to submit enrollment reports and
interim independent evaluations to the Legislature;
providing for expiration of the program; providing an
implementation and interpretation clause; providing an

effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Section 409.811, Florida Statutes, is amended to
read:

409.811 Definitions relating to Florida Kidcare Act.-As
used in ss. 409.810-409.821, the term:

(1) “Actuarially equivalent” means that:

(a) The aggregate value of the benefits included in health
benefits coverage is equal to the value of the benefits in the
benchmark benefit plan; and

(b) The benefits included in health benefits coverage are
substantially similar to the benefits included in the benchmark
benefit plan, except that preventive health services must be the
same as in the benchmark benefit plan.

(2) “Agency” means the Agency for Health Care
Administration.

(3) “Applicant” means a parent or guardian of a child or a
child whose disability of nonage has been removed under chapter
743, who applies for determination of eligibility for health
benefits coverage under ss. 409.810-409.821.

(4) “Child benchmark benefit plan” means the form and level
of health benefits coverage established in s. 409.815.

(5) “Child” means any person younger than wmder 19 years of
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age.

(6) “Child with special health care needs” means a child
whose serious or chronic physical or developmental condition
requires extensive preventive and maintenance care beyond that
required by typically healthy children. Health care utilization
by such a child exceeds the statistically expected usage of the
normal child adjusted for chronological age, and such a child
often needs complex care requiring multiple providers,
rehabilitation services, and specialized equipment in a number
of different settings.

(7) “Children’s Medical Services Network” or “network”
means a statewide managed care service system as defined in s.
391.021(1).

(8) “CHIP” means the Children’s Health Insurance Program as

authorized under Title XXI of the Social Security Act, and its

regulations, ss. 409.810-409.820, and as administered in this

state by the agency, the department, and the Florida Healthy

Kids Corporation, as appropriate to their respective

responsibilities.

(9) “Combined eligibility notice” means an eligibility

notice that informs an applicant, an enrollee, or multiple

family members of a household, when feasible, of eligibility for

each of the insurance affordability programs and enrollment into

a program or exchange plan. A combined eligibility form must be

issued by the last agency or department to make an eligibility,

renewal or denial determination. The form must meet all of the

federal and state law and regulatory requirements no later than

January 1, 2014.
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(10) 48> “Department” means the Department of Health.
(11) 435> “Enrollee” means a child who has been determined

eligible for and is receiving coverage under ss. 409.810-
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(12) 433> “Florida Kidcare program,” “Kidcare program, or

“program” means the health benefits program administered through

Ss.

409.810-409.821.
(13) 44> “Guarantee issue” means that health benefits

coverage must be offered to an individual regardless of the

individual’s health status, preexisting condition, or claims

history.
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(14)+43#5> “Health benefits coverage” means protection that
provides payment of benefits for covered health care services or
that otherwise provides, either directly or through arrangements
with other persons, covered health care services on a prepaid
per capita basis or on a prepaid aggregate fixed-sum basis.

(15)+4#6) “Health insurance plan” means health benefits
coverage under the following:

(a) A health plan offered by any certified health
maintenance organization or authorized health insurer, except a
plan that is limited to the following: a limited benefit,
specified disease, or specified accident; hospital indemnity;
accident only; limited benefit convalescent care; Medicare
supplement; credit disability; dental; vision; long-term care;
disability income; coverage issued as a supplement to another
health plan; workers’ compensation liability or other insurance;
or motor vehicle medical payment only; or

(b) An employee welfare benefit plan that includes health
benefits established under the Employee Retirement Income
Security Act of 1974, as amended.

(16) “Household income” means the group or the individual

whose income is considered in determining eligibility for the

Florida Kidcare program. The term “household” has the same

meaning as provided in s. 36B(d) (2) of the Internal Revenue Code
of 1986.

(17) “Medicaid” means the medical assistance program
authorized by Title XIX of the Social Security Act, and
regulations thereunder, and ss. 409.901-409.920, as administered
in this state by the agency.

(18) “Medically necessary” means the use of any medical
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treatment, service, equipment, or supply necessary to palliate
the effects of a terminal condition, or to prevent, diagnose,
correct, cure, alleviate, or preclude deterioration of a
condition that threatens life, causes pain or suffering, or
results in illness or infirmity and which is:

(a) Consistent with the symptom, diagnosis, and treatment
of the enrollee’s condition;

(b) Provided in accordance with generally accepted
standards of medical practice;

(c) Not primarily intended for the convenience of the
enrollee, the enrollee’s family, or the health care provider;

(d) The most appropriate level of supply or service for the
diagnosis and treatment of the enrollee’s condition; and

(e) Approved by the appropriate medical body or health care
specialty involved as effective, appropriate, and essential for
the care and treatment of the enrollee’s condition.

(19) “Medikids” means a component of the Florida Kidcare
program of medical assistance authorized by Title XXI of the
Social Security Act, and regulations thereunder, and s.
409.8132, as administered in the state by the agency.

(20) “Modified adjusted gross income” means the

individual’s or household’s annual adjusted gross income as

defined in s. 36B(d) (2) of the Internal Revenue Code of 1986

which is used to determine eligibility under the Florida Kidcare

program.
(21) “Patient Protection and Affordable Care Act” or “Act”

means the federal law enacted as Pub. L. No. 111-148, as further

amended by the federal Health Care and Education Reconciliation

Act of 2010, Pub. L. No. 111-152, and any amendments,
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regulations, or guidance issued under those acts.

(22) 426+ “Preexisting condition exclusion” means, with
respect to coverage, a limitation or exclusion of benefits
relating to a condition based on the fact that the condition was
present before the date of enrollment for such coverage, whether
or not any medical advice, diagnosis, care, or treatment was
recommended or received before such date.

(23)+42%> “Premium” means the entire cost of a health
insurance plan, including the administration fee or the risk
assumption charge.

(24)+4223> “Premium assistance payment” means the monthly
consideration paid by the agency per enrollee in the Florida
Kidcare program towards health insurance premiums.

(25)423) “Qualified alien” means an alien as defined in 8

U.S.C. s. 1641 (b) and (c) —431—of+the Personatl Responsibility
A el + fe T R £ o€ 19qg ded

afnad—Work—Opportuntty—F reiliation t—of—1 —as—amendedy

Palb— T N 104102

Pab—F—No—364—% .

(26) 424> “Resident” means a United States citizen, or
qualified alien, who is domiciled in this state.

(27)+425> “Rural county” means a county having a population
density of less than 100 persons per square mile, or a county
defined by the most recent United States Census as rural, in
which there is no prepaid health plan participating in the

Medicaid program as of July 1, 1998.

(26 A\ Wa PP 2P + 3 11 1 21 " E= SN E=N £+
=57 vhstantiatt Hitarmeans—that;—with—resp
a1 ] = daefi = 1 210 { A Y £ Mo+ T £
adaitionat - as—adefined—3n——s+—2+ ter2> it T—of
+h lal 1 ] lal 14 + + 1 E. + 1 1
S ot writy—Act—th - must—ha af—aetuariat
ul + ] + I £+ + 3 1 ] £+
ot Suat—teo—at—tea pereent—ofthe aetvarial—vaty F—th
£ ESISNEE S 1 SN b o + 1
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read:

entitlement and nonentitlement.—

components, which shall be marketed

) Medicaid;

Section 2. Section 409.813, Florida Statutes, is amended to

409.813 Health benefits coverage; program components;

(1) The Florida Kidcare program includes health benefits

coverage provided to children through the following program

as the Florida Kidcare

a
b) Medikids as created in s. 409.8132;
c

in chapter 391.

coverage under the Medicaid program,

Section 3. Subsections (6) and

Page 9 of
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(d)4e¥> The Children’s Medical Services network established

(2) Except for Title XIX-funded Florida Kidcare program

coverage under the Florida

Kidcare program is not an entitlement. No cause of action shall
arise against the state, the department, the Department of
Children and Families Famity—Serviees, or the agency, or the
Florida Healthy Kids Corporation for failure to make health

services available to any person under ss. 409.810-409.821.

(7) of section 409.8132,

Florida Statutes, are amended to read:

409.8132 Medikids program component.—
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(a) A child who has attained the age of 1 year but who is
under the age of 5 years is eligible to enroll in the Medikids
program component of the Florida Kidcare program, if the child
is a member of a family that has a family income which exceeds
the Medicaid applicable income level as specified in s. 409.903,
but which is equal to or below 200 percent of the current

federal poverty level. In determining the eligibility of such a

child, an assets test is not required. A—ehitd—wheo—+ Tigibt
£ Maodd led A oS 11 2 hnk | = I 1+ KA
forMedikids e Teet—+ rrett—nFloridaHeatthy Kid
1 =i Il =N 14
et e e e s ~+ r—a——<chitd
12N ul 1] £ Maods led A 4 + £, hink | =
e e e e e e e s
M 1+ K3 1 £+ hald W il
He e e e s e
+ inkl 1Al g 1+h Kad + 1
partieipatingin—the tlorida Healthy Kids program and—+th
L ldr + £ : e 11 £
st e e aesn et I L e et

(b) The provisions of s. 409.814 apply to the Medikids
program.

(7) ENROLLMENT.—Enrollment in the Medikids program
component may occur at any time throughout the year. A child may
not receive services under the Medikids program until the child
is enrolled in a managed care plan or MediPass. Once determined
eligible, an applicant may receive choice counseling and select
a managed care plan or MediPass. The agency may initiate
mandatory assignment for a Medikids applicant who has not chosen
a managed care plan or MediPass provider after the applicant’s
voluntary choice period ends. An applicant may select MediPass
under the Medikids program component only in counties that have
fewer than two managed care plans available to serve Medicaid

recipients and—entyif+the federal Health Care Finaneing
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Section 4. Subsection (2) of section 409.8134, Florida
Statutes, is amended to read:

409.8134 Program expenditure ceiling; enrollment.-—

(2) The Florida Kidcare program may conduct enrollment
continuously throughout the year.

(a) Children eligible for coverage under the Title XXI-
funded Florida Kidcare program shall be enrolled on a first-
come, first-served basis using the date the enrollment
application is received. Enrollment shall immediately cease when
the expenditure ceiling is reached. Year-round enrollment shall
only be held if the Social Services Estimating Conference
determines that sufficient federal and state funds will be
available to finance the increased enrollment.

(b) The application for the Florida Kidcare program is
valid for a period of 120 days after the date it was received.
At the end of the 120-day period, if the applicant has not been
enrolled in the program, the application is invalid and the
applicant shall be notified of the action. The applicant may
reactivate the application after notification of the action
taken by the program.

(c) Except for the Medicaid program, whenever the Social
Services Estimating Conference determines that there are
presently, or will be by the end of the current fiscal year,
insufficient funds to finance the current or projected
enrollment in the Florida Kidcare program, all additional

enrollment must cease and additional enrollment may not resume
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until sufficient funds are available to finance such enrollment.
Section 5. Section 409.814, Florida Statutes, is amended to
read:
409.814 Eligibility.—A child who has not reached 19 years
of age whose household famity income is equal to or below 200
percent of the federal poverty level is eligible for the Florida
Kidcare program as provided in this section. If an enrolled
individual is determined to be ineligible for coverage, he or
she must be immediately disenrolled from the respective Florida

Kidcare program component and referred to another insurance

affordability program, if appropriate, through a combined

eligibility notice.

(1) A child who is eligible for Medicaid coverage under s.
409.903 or s. 409.904 must be offered the opportunity to enroll
enretted in Medicaid ard—is—met—eligible—+to—= 3= heatth

b £1 4 4 N i 1+ 1 £ N 3
peReTT oReer—any frer—hAearch—PoehetE rarg STHEROFT

.

vRder—the—FloridaKideare—program. A child who is eligible for

Medicaid and opts to enroll in CHIP may disenroll from CHIP at

any time and transition to Medicaid. This transition must occur

without any break in coverage.

(2) A child who is not eligible for Medicaid, but who is
eligible for the Florida Kidcare program, may obtain health
benefits coverage under any of the other components listed in s.
409.813 if such coverage is approved and available in the county
in which the child resides.

(3) A Title XXI-funded child who is eligible for the
Florida Kidcare program who is a child with special health care
needs, as determined through a medical or behavioral screening

instrument, is eligible for health benefits coverage from and
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shall be assigned to and may opt out of the Children’s Medical
Services Network.

(4) The following children are not eligible to receive
Title XXI-funded premium assistance for health benefits coverage
under the Florida Kidcare program, except under Medicaid if the
child would have been eligible for Medicaid under s. 409.903 or
s. 409.904 as of June 1, 1997:

(a) A child who is covered under a family member’s group
health benefit plan or under other private or employer health
insurance coverage, if the cost of the child’s participation is
not greater than 5 percent of the household’s famitsis income.
If a child is otherwise eligible for a subsidy under the Florida
Kidcare program and the cost of the child’s participation in the
family member’s health insurance benefit plan is greater than 5
percent of the household’s femityls income, the child may enroll

in the appropriate subsidized Kidcare program.

20131816

VAR Laild 1 : Jed 3 Lot £ £
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(b)4e> A child who is an alien, but who does not meet the
definition of qualified alien, in the United States.

(c)+e> A child who is an inmate of a public institution or
a patient in an institution for mental diseases.

(d)+4e> A child who is otherwise eligible for premium
assistance for the Florida Kidcare program and has had his or
her coverage in an employer-sponsored or private health benefit

plan voluntarily canceled in the last 60 days, except those
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children whose coverage was voluntarily canceled for good cause,
including, but not limited to, the following circumstances:

1. The cost of participation in an employer-sponsored
health benefit plan is greater than 5 percent of the household’s
modified adjusted gross femityls income;

2. The parent lost a job that provided an employer-

sponsored health benefit plan for children;

3. The parent who had health benefits coverage for the
child is deceased;

4. The child has a medical condition that, without medical
care, would cause serious disability, loss of function, or
death;

5. The employer of the parent canceled health benefits
coverage for children;

6. The child’s health benefits coverage ended because the
child reached the maximum lifetime coverage amount;

7. The child has exhausted coverage under a COBRA
continuation provision;

8. The health benefits coverage does not cover the child’s
health care needs; or

9. Domestic violence led to loss of coverage.

(5 haild N 3 £h 3 1ieibl £ N ikl il
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(5)46)> A child whose household’s modified adjusted gross
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famity income 1s above 200 percent of the federal poverty level
or a child who is excluded under the provisions of subsection
(4) may participate in the Florida Kidcare program as provided
in s. 409.8132 or, if the child is ineligible for Medikids by
reason of age, in the Florida Healthy Kids program, subject to
the following:

(a) The family is not eligible for premium assistance
payments and must pay the full cost of the premium, including
any administrative costs.

(b) The board of directors of the Florida Healthy Kids
Corporation may offer a reduced benefit package to these
children in order to limit program costs for such families.

(c) By August 15, 2013, the Florida Healthy Kids

Corporation shall notify all current full-pay enrollees of the

availability of the exchange and how to access other insurance

affordability options. New applications for full-pay coverage

may not be accepted after September 30, 2013.
(6)+#F Once a child is enrolled in the Florida Kidcare

program, the child is eligible for coverage for 12 months
without a redetermination or reverification of eligibility, if
the family continues to pay the applicable premium. Eligibility
for program components funded through Title XXI of the Social
Security Act terminates when a child attains the age of 19. A
child who has not attained the age of 5 and who has been
determined eligible for the Medicaid program is eligible for
coverage for 12 months without a redetermination or
reverification of eligibility.

(7)+48» When determining or reviewing a child’s eligibility

under the Florida Kidcare program, the applicant shall be
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provided with reasonable notice of changes in eligibility which
may affect enrollment in one or more of the program components.
If a transition from one program component to another is
authorized, there shall be cooperation between the program
components and the affected family which promotes continuity of
health care coverage. Any authorized transfers must be managed
within the program’s overall appropriated or authorized levels
of funding. Each component of the program shall establish a
reserve to ensure that transfers between components will be
accomplished within current year appropriations. These reserves
shall be reviewed by each convening of the Social Services
Estimating Conference to determine the adequacy of such reserves
to meet actual experience.

(8)49% In determining the eligibility of a child, an assets
test is not required. Each applicant shall provide documentation
during the application process and the redetermination process,
including, but not limited to, the following:

(a) Proof of household famity income, which must be
verified electronically to determine financial eligibility for
the Florida Kidcare program. Written documentation, which may
include wages and earnings statements or pay stubs, W-2 forms,
or a copy of the applicant’s most recent federal income tax
return, is required only if the electronic verification is not
available or does not substantiate the applicant’s income. This

paragraph expires December 31, 2013.

(b) A statement from all applicable, employed household
famity members that:

1. Their employers do not sponsor health benefit plans for

employees;
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465 2. The potential enrollee is not covered by an employer- 494 (a) An applicant obtaining or attempting to obtain benefits
466| sponsored health benefit plan; or 495| for a potential enrollee under the Florida Kidcare program when
467 3. The potential enrollee is covered by an employer- 496| the applicant knows or should have known the potential enrollee
468 sponsored health benefit plan and the cost of the employer- 497| does not qualify for the Florida Kidcare program.
469| sponsored health benefit plan is more than 5 percent of the 498 (b) An individual who assists an applicant in obtaining or
470 household’s modified adjusted gross femidy’s income. 499 attempting to obtain benefits for a potential enrollee under the
471 (c) To enroll in the Children’s Medical Services Network, a 500 Florida Kidcare program when the individual knows or should have
472 completed application, including a clinical screening. 501 known the potential enrollee does not qualify for the Florida
473 (d) Effective January 1, 2014, eligibility shall be 502 Kidcare program.
474 determined through electronic matching using the federally 503 Section 6. Paragraphs (g), (k), (g), and (w) of subsection
475 managed data services hub and other resources. Written 504 (2) of section 409.815, Florida Statutes, are amended to read:
476| documentation from the applicant may be accepted if the 505 409.815 Health benefits coverage; limitations.—
477| electronic verification does not substantiate the applicant’s 506 (2) BENCHMARK BENEFITS.—In order for health benefits
478 income or if there has been a change in circumstances. 507 coverage to qualify for premium assistance payments for an
479 (9) 436> Subject to paragraph (4) (a), the Florida Kidcare 508 eligible child under ss. 409.810-409.821, the health benefits
480| program shall withhold benefits from an enrollee if the program 509| coverage, except for coverage under Medicaid and Medikids, must
481 obtains evidence that the enrollee is no longer eligible, 510 include the following minimum benefits, as medically necessary.
482 submitted incorrect or fraudulent information in order to 511 (g) Behavioral health services.—
483| establish eligibility, or failed to provide verification of 512 1. Mental health benefits include:
484 eligibility. The applicant or enrollee shall be notified that 513 a. Inpatient services—3imitedteo 30 inpatientda pe¥
485| because of such evidence program benefits will be withheld 514| eentraet—year for psychiatric admissions, or residential
486| wunless the applicant or enrollee contacts a designated 515| services in facilities licensed under s. 394.875(6) or s.
487 representative of the program by a specified date, which must be 516 395.003 in lieu of inpatient psychiatric admissionsi—hewever;—a
488 within 10 working days after the date of notice, to discuss and 517 mintmam—eof—10—of +the 30—days—shalt—be—avaitlabt aiy—for
489 resolve the matter. The program shall make every effort to 518 inpatient—psyehiatrie—serviees 1f authorized by a physician; and
490 resolve the matter within a timeframe that will not cause 519 b. Outpatient services, including outpatient visits for
491 benefits to be withheld from an eligible enrollee. 520 psychological or psychiatric evaluation, diagnosis, and
492 (10)4++- The following individuals may be subject to 521| treatment by a licensed mental health professionals—3imited—+to
493| prosecution in accordance with s. 414.39: 522 40—cutpatient—risit ach aEract e .
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523 2. Substance abuse services include: 552 rot—b red—and
524 a. Inpatient servicesy—3imitedtoFinpatient days—per 553 2 rvices—reguired—for aditions—tetally unrelated—=
525| eemtraet—year for medical detoxification only and 3b6—days—ef 554 the—terminat aditieon—ar red—te—th tent—that—th
526 residential services; and 555 i are—ineluded—n—thi tior.
527 b. Outpatient services, including evaluation, diagnosis, 556 (q) Dental services.Effeetd: Setober—3+—20609+ Dental
528 and treatment by a licensed practitioner—timited—te—46 557 services shall be covered as required under federal law and may
529 wEpattent—visitsper rEraet—year. 558| also include those dental benefits provided to children by the
530 559| Florida Medicaid program under s. 409.906(6) .
531 Effeett tober—1—20089+ Covered services include inpatient 560 (w) Reimbursement of federally qualified health centers and
532 and outpatient services for mental and nervous disorders as 561 rural health clinics.—Effeett Seteber—1—2063+ Payments for
533| defined in the most recent edition of the Diagnostic and 562 services provided to enrollees by federally qualified health
534 Statistical Manual of Mental Disorders published by the American 563 centers and rural health clinics under this section shall be
535| Psychiatric Association. Such benefits include psychological or 564 reimbursed using the Medicaid Prospective Payment System as
536| psychiatric evaluation, diagnosis, and treatment by a licensed 565| provided for under s. 2107 (e) (1) (D) of the Social Security Act.
537| mental health professional and inpatient, outpatient, and 566 If such services are paid for by health insurers or health care
538 residential treatment of substance abuse disorders. Any benefit 567| providers under contract with the Florida Healthy Kids
539 limitations, including duration of services, number of visits, 568 Corporation, such entities are responsible for this payment. The
540 or number of days for hospitalization or residential services, 569 agency may seek any available federal grants to assist with this
541 shall not be any less favorable than those for physical 570 transition.
542 illnesses generally. The program may also implement appropriate 571 Section 7. Section 409.816, Florida Statutes, is amended to
543 financial incentives, peer review, utilization requirements, and 572 read:
544| other methods used for the management of benefits provided for 573 409.816 Limitations on premiums and cost-sharing.—The
545 other medical conditions in order to reduce service costs and 574 following limitations on premiums and cost-sharing are
546| wutilization without compromising quality of care. 575 established for the program.
547 (k) Hospice services.—Covered services include reasonable 576 (1) Enrollees who receive coverage under the Medicaid
548 and necessary services for palliation or management of an 577 program may not be required to pay:
549 enrollee’s terminal illness+—with—+thefeolleowing BEiens: 578 (a) Enrollment fees, premiums, or similar charges; or
550 I—or a—famtt teets—to—r i Fespi are—for—an 579 (b) Copayments, deductibles, coinsurance, or similar
551 areotlee;—other 3 that—treat—+the terminalt e ton—witt 580 charges.
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(2) Enrollees in households that have faemilies—with a

modified adjusted gross femilty income equal to or below 150

percent of the federal poverty level, who are not receiving
coverage under the Medicaid program, may not be required to pay:

(a) Enrollment fees, premiums, or similar charges that
exceed the maximum monthly charge permitted under s. 1916 (b) (1)
of the Social Security Act; or

(b) Copayments, deductibles, coinsurance, or similar
charges that exceed a nominal amount, as determined consistent
with regulations referred to in s. 1916(a) (3) of the Social
Security Act. However, such charges may not be imposed for
preventive services, including well-baby and well-child care,
age-appropriate immunizations, and routine hearing and vision
screenings.

(3) Enrollees in households that have famities—with a

modified adjusted gross famity income above 150 percent of the

federal poverty level who are not receiving coverage under the
Medicaid program or who are not eligible under s. 409.814(5) s=
40981446}y may be required to pay enrollment fees, premiums,
copayments, deductibles, coinsurance, or similar charges on a
sliding scale related to income, except that the total annual
aggregate cost-sharing with respect to all children in a
household family may not exceed 5 percent of the household’s
modified adjusted femidy’s income. However, copayments,

deductibles, coinsurance, or similar charges may not be imposed
for preventive services, including well-baby and well-child
care, age-appropriate immunizations, and routine hearing and
vision screenings.

Section 8. Section 409.817, Florida Statutes, is repealed.
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Section 9. Section 409.8175, Florida Statutes, is repealed.

Section 10. Paragraph (c) of subsection (1) of section
409.8177, Florida Statutes, is amended to read:

409.8177 Program evaluation.—

(1) The agency, in consultation with the Department of
Health, the Department of Children and Families Famity—Servieces,
and the Florida Healthy Kids Corporation, shall contract for an
evaluation of the Florida Kidcare program and shall by January 1
of each year submit to the Governor, the President of the
Senate, and the Speaker of the House of Representatives a report
of the program. In addition to the items specified under s. 2108
of Title XXI of the Social Security Act, the report shall
include an assessment of crowd-out and access to health care, as
well as the following:

(c) The characteristics of the children and families
assisted under the program, including ages of the children,
household famitsy income, and access to or coverage by other
health insurance prior to the program and after disenrollment
from the program.

Section 11. Section 409.818, Florida Statutes, is amended
to read:

409.818 Administration.—In order to implement ss. 409.810-

409.821, the following agencies shall have the following duties:
(1) The Department of Children and Families Famity—Servieces
shall:
(a) Maintain bewetep a simplified eligibility determination
and renewal process appiticationmail—in feormtobe usedFfor
determiningth Hagibility of ehildrenfor rage under the

Florida Kidcare program, in consultation with the agency, the
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639 Department of Health, and the Florida Healthy Kids Corporation. 668 eligibility which enable applicants and enrollees a—famity to
640| The simplified eligibility process appiieatien—ferm must include 669| easily update any change in circumstances which could affect
641| on—tem—that provid an opportunity for the applicant to 670| eligibility.
642 indicate whether coverage is being sought for a child with 671 3. The department may accept changes in a—femity’s status
643| special health care needs. Families applying for children’s 672| as reported to the department by the Florida Healthy Kids
644 Medicaid coverage must also be able to use the simplified 673 Corporation or the exchange without requiring a new application
645| application process ferm without having to pay a premium. 674| frem—the—famity. Redetermination of a child’s eligibility for
646 (b) Establish and maintain the eligibility determination 675| Medicaid may not be linked to a child’s eligibility
647 process under the program except as specified in subsection (3), 676 determination for other programs.
648 which includes the following: +5)— 677 4. The department, in consultation with the agency and the
649 1. The department shall directly, or through the services 678 Florida Healthy Kids Corporation, shall develop a combined
650| of a contracted third-party administrator, establish and 679| eligibility notice to inform applicants and enrollees of their
651| maintain a process for determining eligibility of children for 680 application or renewal status, as appropriate. The content must
652 coverage under the program. The eligibility determination 681| be coordinated to meet all federal and state requirements under
653| process must be used solely for determining eligibility of 682 the federal Patient Protection and Affordable Care Act.
654| applicants for health benefits coverage under the program. The 683 (c) Inform program applicants about eligibility
655 eligibility determination process must include an initial 684 determinations and provide information about eligibility of
656 determination of eligibility for any coverage offered under the 685 applicants to the Florida Kidcare program and to insurers and
657| program, as well as a redetermination or reverification of 686| their agents+—threough—= atralized rdinatingofEfs
658| eligibility each subsequent 6 months. Effeeti Farvary—++—3999; 687 (d) Adopt rules necessary for conducting program
659| A child who has not attained the age of 5 and who has been 688| eligibility functions.
660 determined eligible for the Medicaid program is eligible for 689 {2 —FhePepartment—of Healtth shall:
661 coverage for 12 months without a redetermination or 690 {a)—Designan—eligibilityintake Ppr for—the—program;
662 reverification of eligibility. In conducting an eligibility 691 e reination—with—+the Pepartment—of Children—and Family
663 determination, the department shall determine if the child has 692 o —Ehe—agenev——arnd—the tlerida HeatshvyKid “poratten
664 special health care needs. 693 T Foibi ity —atake—pr s—wav—iretuge—teest—Iatskepeints
665 2. The department, in consultation with the Agency for 694 that aredetermined by the Department of Health in reination
666| Health Care Administration and the Florida Healthy Kids 695 vith—the Department of Children—and Familt ryicess
667 Corporation, shall develop procedures for redetermining 696 o r—Chatr—a—state—=+ +—FleoridaKidear reinating
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697 greit—teoreview andmake = mmendation reeraing—th 726| berefitplon—actuarialeguivalent benefit rider appr d—by—th
698| implementation and operation of the program—Th rdinating 727| of£+ £ Insurance Regulatieon pursuant & 27,410 and
699 sreil—shatt—dnrelude—repr aeatd from—thedepartment—Eth 728 41-—31—+ S Aretleel hax £ —the—premium tabiished
700| Departmentof Children and Family Services,the ageney,—th 729| within the limitations speeifiedin 409,816, In ecalenlating
701 EerideHealthyKid =poratter e oL —Fasare T30 Ehe—premittrassister Bore - —s—for—ekildren—with femiiy
702 Regulatier—eof the Finaneial Servs HRESSton—teocat 731 rage;—the—ageney——shalt t—the premium assistan BarRerE
703 ¢ eamert—heatthinsurers—health maintenan reganitrationsy 732 % ts—feor—ecachehildproportionately—+to—the+totalt +—of
704| heattheareproviders;—famitt partieipatingin—the programs 733| famityeoverages
705 FHeerganiEations—rep¥ Aetag—t Treome—famitiess 734 (b) Make premium assistance payments to health insurance
706 e r—F= rsuttatieon—with the Fleorida Healthy Kid 735| plans on a periodic basis. The agency may use its Medicaid
707 rporation—and—the Departmen £ Children—and Famil i 7 736| fiscal agent or a contracted third-party administrator in making
708 tabliisha—+teldl—fr telephone—line to—assist—famils ith 737 these payments. The agency may require health insurance plans
709| euestions—about—+the programs 738| that participate in the Medikids program er—empt r—-speonsored
710 {eh—Adept—rut Fr ary—to—implement—outreach—aetivitiess 739 group—healtth—insuran to collect premium payments from an
711 (2)43» The Agency for Health Care Administration, under the 740 enrollee’s family. Participating health insurance plans shall
712| authority granted in s. 409.914(1), shall: 741 report premium payments collected on behalf of enrollees in the
713 (a) Calculate the premium assistance payment necessary to 742 program to the agency in accordance with a schedule established
714 comply with the premium and cost-sharing limitations specified 743| by the agency.
715 in s. 409.816 and the federal Patient Protection and Affordable 744 (c) Monitor compliance with quality assurance and access
716| Care Act. The premium assistance payment for each enrollee in a 745| standards developed under s. 409.820 and in accordance with s.
717| health insurance plan participating in the Florida Healthy Kids 746 2103 (f) of the Social Security Act, 42 U.S.C. s. 1397cc(f).
718 Corporation shall equal the premium approved by the Florida 747 (d) Establish a mechanism for investigating and resolving
719 Healthy Kids Corporation amd—theOff: £ Insurarn Regulation 748 complaints and grievances from program applicants, enrollees,
720 f—+the—Finaneciat ryiees—Commission—pursuant—teo—S5= F—41-0—and 749 and health benefits coverage providers, and maintain a record of
721| #4331+ less any enrollee’s share of the premium established 750 complaints and confirmed problems. In the case of a child who is
722 within the limitations specified in s. 409.816. The—premium 751 enrolled in a managed care healtth—meintenan organization, the
723 assistan payment—for—each enreolld +r—an—ermpt r—spensored 752 agency must use the provisions of s. 641.511 to address
724 keatth—Sasuran plan—appr d—under 49581040982+ ——shalt 753 grievance reporting and resolution requirements.
725 gual the premiuvm for the plan adiusted for any benchmar] 754 e}y Appr health benefit rage for participationin
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o £-117 s 3 2 B FER OE£3 £ T
the—program—following reifieation—by—th ££4 f—Iasuran
R ] + o a =N + 3 {4\
Regulation—under subseetion—4)
(e) 45> Adopt rules necessary for eateuvlating premium

1ot + 7 1 lest 2 2o 4+

assistan payment—+ Ts—melkingpremiuvmassistan parymertsy

monitoring access and quality assurance standards and+

investigating and resolving complai

nts and grievances+

drtniat : £h Medileid
e SterrRg— e Meerkras—prografy

b £a4+
veReET g

(f) Contract with the Florida

| q N 16l
e —apPPE TReg—HAeaTEn

Healthy Kids Corporation for

the administration of the Florida Kidcare program and the

Healthy Florida program and to faci

litate the release of any

federal and state funds.

The agency is designated the lead s

tate agency for Title XXI of

the Social Security Act for purposes of receipt of federal

funds, for reporting purposes, and

for ensuring compliance with

federal and state regulations and rules.

{4V TR ££2 £ T R 1ats hall £3F; £l
{4 T EeE oo —IaSstran Reguratrer—Saar= rEFrTy—taat
h 1+h b £+ 1 that e+ i d
reatth—benett rage—ptans—that——S * ¥ € I+
= PN ink] da Kid PR ££ a4 £k N
TRee T Are—ttoriaaKiacareprografy B Hr Hrerea—through
£h =1 tda—H Itk Kid 4 + hild ’ Med bl
et rorrao—Heattay Kie rporotror—oer—tn AT ereR Meerear
S Net ] £ = + a1 3 h| £ &
¥ Networ—m 7 =27 rF—aF = e e Sorvarent—t
£ B N kb £+ h| d—+thath 1+ i bl 11
He—eeheAmMar K Poehe Tt Ppranr o taot AcCarth—TRSUran PrafRS— Wit
b ££ a o+ = £ T det A + |
B Treree—at—an—app¥ a—rate—In—actermIarngacteariar
3 h| £ B £i+ AN ££3 £ T
SorvaTeh T—PeReTTESs ragey T T TR SEres
R 1 ats a4k 1+h 3 1 + 1 S NN
Reguratrer—ana acartr—Thsgran PraRsS—mEs P Wi En—tn
' + £ 210 £ 1] T £ +1 | e +
regurrement e T—IrEr + —Ene—SoeIaT—o Sraso HEE
Th = + £ ool deot h| £ P 3 N 1+h
The—aeportmen Frat+—aaopt—rat Fr o for ey irRg—hReatthn
b £+ 1
Lenrett rage—ptaf
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(3) 45> The Florida Healthy Kids Corporation shall retain

its functions as authorized in s. 624.91, including eligibility

determination for participation in the Healthy Kids program.

(4) 46> The agency, the Department of Health, the Department
of Children and Families Femity—Serviees, and the Florida

Healthy Kids Corporation, amd—hk

Of£3 £

3- f—Insuran

Regutatieny after consultation with and approval of the Speaker

of the House

L.

TOETE St

may a¥re—aut

of Representatives and the President of the Senate,

d—te make program modifications that are

necessary to overcome any objections of the United States

Department of Health and Human Services to obtain approval of

the state’s child health insurance plan under Title XXI of the

Social Security Act.

Section 12. Section 409.820, Florida Statutes, is amended

to read:

409.820 Quality assurance and access standards.—Except for

Medicaid, the Department of Health,

in consultation with the

agency and the Florida Healthy Kids Corporation, shall develop a

minimum set of pediatric and adolescent quality assurance and

access standards for all program components. The standards must

include a process for granting exceptions to specific

requirements for quality assurance and access. Compliance with

the standards shall be a condition of program participation by

health benefits coverage providers.

These standards shall comply

with the provisions of this chapter and chapter 641 and Title

XXI of the Social Security Act.

Section 13. Section 624.91, Florida Statutes, is amended to

read:

624.91 The Florida Healthy Kids Corporation Act.—
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813 (1) SHORT TITLE.—This section may be cited as the “William 842 using a unique network of providers and contracts. Enrollees in
814| G. ‘Doc’ Myers Healthy Kids Corporation Act.” 843| Healthy Florida will receive comprehensive health care services
815 (2) LEGISLATIVE INTENT.— 844 from private, licensed health insurers who meet standards
816 (a) The Legislature finds that increased access to health 845 established by the corporation. It is further the intent of the
817 care services could improve children’s health and reduce the 846| Legislature that these enrollees participate in their own health
818 incidence and costs of childhood illness and disabilities among 847 care decisionmaking and contribute financially toward their
819| children in this state. Many children do not have comprehensive, 848| medical costs. The Legislature intends to provide an alternative
820| affordable health care services available. It is the intent of 849| benefit package that includes a full range of services which
821 the Legislature that the Florida Healthy Kids Corporation 850| meet the needs of residents of this state. As a new program, the
822 provide comprehensive health insurance coverage to such 851 Legislature shall also ensure that a comprehensive evaluation is
823 children. The corporation is encouraged to cooperate with any 852 conducted to measure the overall impact of the program and
824 existing health service programs funded by the public or the 853 identify whether to renew the program after an initial 3-year
825| private sector. 854 term.
826 (b) It is the intent of the Legislature that the Florida 855 (3) ELIGIBILITY FOR STATE-FUNDED ASSISTANCE.—Only the
827 Healthy Kids Corporation serve as one of several providers of 856 following individuals are eligible for state-funded assistance
828 services to children eligible for medical assistance under Title 857 in paying premiums for Healthy Florida or Florida Healthy Kids
829 XXI of the Social Security Act. Although the corporation may 858| premiums:
830 serve other children, the Legislature intends the primary 859 (a) Residents of this state who are eligible for the
831 recipients of services provided through the corporation be 860| Florida Kidcare program pursuant to s. 409.814 or the Healthy
832 school-age children with a family income below 200 percent of 861| Florida pursuant to s. 624.917.
833 the federal poverty level, who do not qualify for Medicaid. It 862 (b) Notwithstanding s. 409.814, legal aliens who are
834 is also the intent of the Legislature that state and local 863| enrolled in the Florida Healthy Kids program as of January 31,
835| government Florida Healthy Kids funds be used to continue 864 2004, who do not qualify for Title XXI federal funds because
836 coverage, subject to specific appropriations in the General 865 they are not qualified aliens as defined in s. 409.811.
837 Appropriations Act, to children not eligible for federal 866 (4) NONENTITLEMENT.—Nothing in this section shall be
838| matching funds under Title XXI. 867 construed as providing an individual with an entitlement to
839 (c) It is further the intent of the Legislature that the 868 health care services. No cause of action shall arise against the
840 Florida Healthy Kids Corporation administer and manage services 869 state, the Florida Healthy Kids Corporation, or a unit of local
841 for Healthy Florida, a health care program for uninsured adults 870| government for failure to make health services available under
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this section.

(5) CORPORATION AUTHORIZATION, DUTIES, POWERS.—

(a) There is created the Florida Healthy Kids Corporation,
a not-for-profit corporation.

(b) The Florida Healthy Kids Corporation shall:

1. Arrange for the collection of any family, individual, or

local contributions—er—empt r—paymert—or—premium, 1n an
amount to be determined by the board of directors, to provide
for payment of premiums for comprehensive insurance coverage and
for the actual or estimated administrative expenses.

2. Arrange for the collection of any voluntary
contributions to provide for payment of premiums for enrollees
in the Florida Kidcare program or Healthy Florida premiums—feor

N

|
T TrareR—Wr

+ i eribl £ + g L E

a4 bl 1
=2 Fr EEacE=SEa Tror—mearear—a ES S BRHaer—rtr

—Pied

HH

T—of—+th et HEHEy =N

3. Subject to the provisions of s. 409.8134, accept
voluntary supplemental local match contributions that comply
with the requirements of Title XXI of the Social Security Act
for the purpose of providing additional Florida Kidcare coverage
in contributing counties under Title XXI.

4. Establish the administrative and accounting procedures
for the operation of the corporation.

5. Establish, with consultation from appropriate
professional organizations, standards for preventive health
services and providers and comprehensive insurance benefits
appropriate to children, provided that such standards for rural
areas shall not limit primary care providers to board-certified
pediatricians.

6. Determine eligibility for children seeking to
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participate in the Title XXI-funded components of the Florida
Kidcare program consistent with the requirements specified in s.
409.814, as well as the non-Title-XXI-eligible children as
provided in subsection (3).

7. Establish procedures under which providers of local
match to, applicants to and participants in the program may have
grievances reviewed by an impartial body and reported to the
board of directors of the corporation.

8. Establish participation criteria and, if appropriate,
contract with an authorized insurer, health maintenance
organization, or third-party administrator to provide
administrative services to the corporation.

9. Establish enrollment criteria that include penalties or
waiting periods of 30 days for reinstatement of coverage upon
voluntary cancellation for nonpayment of family and individual

premiums under the programs.

10. Contract with authorized insurers or any provider of
health care services, meeting standards established by the
corporation, for the provision of comprehensive insurance
coverage to participants. Such standards shall include criteria
under which the corporation may contract with more than one
provider of health care services in program sites.

a. Health plans shall be selected through a competitive bid
process.

b. The Florida Healthy Kids Corporation shall purchase
goods and services in the most cost-effective manner consistent
with the delivery of quality medical care. The maximum
administrative cost for a Florida Healthy Kids Corporation

contract shall be 15 percent. For all health care contracts, the
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minimum medical loss ratio is fer—aFleridaHealthy Kid

hall—Pbe 85 percent. The calculations must

2 + +
rporacTof rTraeT

use uniform financial data collected from all plans in a format

established by the corporation and shall be computed for each

insurer on a statewide basis. Funds shall be classified in a

manner consistent with 45 C.F.R. part 158 Fer—dentalt freraetsy
RN ] ] + b T £ PN g 4
the—remaining mpensation be—paid—t he—authorizedinsurer
= hnk| = i 1+ Kl fal + 3 + =S
r—provider—under—aFlorida—Heatthy Kid rporation rEraet
a1l 1o ] 1 + 3SNE o I~ + £
hratl—be—no—Ttess—than—an—amount—whieh—+ pereen f—premiums
+ PN + 4 + + A + 24 £ oSN
to—th cept—an reract—provision—ek rot—provide—for—thi
1 1 + 3 £ SN + 3 h 11 |
mindmun mpensation—tht tion—shall prevait.

c. The health plan selection criteria and scoring system,
and the scoring results, shall be available upon request for
inspection after the bids have been awarded.

11. Establish disenrollment criteria in the event local
matching funds are insufficient to cover enrollments.

12. Develop and implement a plan to publicize the Florida

Kidcare program and Healthy Florida, the eligibility

requirements of the programs pregram, and the procedures for
enrollment in the program and to maintain public awareness of
the corporation and the programs pregram.

13. Secure staff necessary to properly administer the
corporation. Staff costs shall be funded from state and local
matching funds and such other private or public funds as become
available. The board of directors shall determine the number of
staff members necessary to administer the corporation.

14. In consultation with the partner agencies, annually
provide a report on the Florida Kidcare program aammgatty to the

Governor, the Chief Financial Officer, the Commissioner of
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Education, the President of the Senate, the Speaker of the House
of Representatives, and the Minority Leaders of the Senate and
the House of Representatives.

15. Provide information on a quarterly basis to the
Legislature and the Governor which compares the costs and
utilization of the full-pay enrolled population and the Title
XXI-subsidized enrolled population in the Florida Kidcare
program. The information, at a minimum, must include:

a. The monthly enrollment and expenditure for full-pay
enrollees in the Medikids and Florida Healthy Kids programs
compared to the Title XXI-subsidized enrolled population; and

b. The costs and utilization by service of the full-pay

enrollees in the Medikids and Florida Healthy Kids programs and

the Title XXI-subsidized enrolled population. This subparagraph
is repealed effective December 31, 2013.
R il 010 1 hnk] 2 I 1+ Kad + o I 11
By—February—1s —the—Fleorida—Heatthy Kid rporation—shalt

s FRPPPR | + PN T ot A +1 :
provide—astudy to—the Legistature—and—the G rRror—on—premium
3 . PN baids 4 ) P £ PN
trpaets o whsidizedportion—of the program from—th
1 1 3 £+ 1 £.71 1 3N I =N 171 3 =i
A re—full-pay program—whteh shaltl dnetud

a3 NN + 15 1 + 1+ o + 1151 = +

= e i — e it P Hote—impaet
+ +h b 13 = -

Fr wbsidized—premium

16. By August 15, 2013, the corporation shall notify all

current full-pay enrollees of the availability of the exchange,

as defined in the federal Patient Protection and Affordable Care

Act, and how to access other insurance affordability options.

New applications for full-pay coverage may not be accepted after

September 30, 2013.

17.3+6~ Establish benefit packages that conform to the
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provisions of the Florida Kidcare program, as created in ss.
409.810-409.821.

(c) Coverage under the corporation’s program is secondary
to any other available private coverage held by, or applicable
to, the participant ebkitd or family member. Insurers under
contract with the corporation are the payors of last resort and
must coordinate benefits with any other third-party payor that
may be liable for the participant’s medical care.

(d) The Florida Healthy Kids Corporation shall be a private

corporation not for profit, registered, incorporated, and

organized pursuant to chapter 617, and shall have all powers
necessary to carry out the purposes of this act, including, but
not limited to, the power to receive and accept grants, loans,
or advances of funds from any public or private agency and to
receive and accept from any source contributions of money,
property, labor, or any other thing of value, to be held, used,

and applied for the purposes of this act. The corporation and

any committees it forms shall act in compliance with part III of

chapter 112, and chapters 119 and 286.

(6) BOARD OF DIRECTORS AND MANAGEMENT SUPERVISION.—

(a) The Florida Healthy Kids Corporation shall operate
subject to the supervision and approval of a board of directors

chaired by an appointee designated by the Governor chief

Fipaneiat—officer—or—her—or—his—desigreer and composed of 12
other members. The Senate shall confirm the designated chair and
other board appointees seteeted for 3-year terms—ef—eoffice—sas

fottowss

Tl + £ 1
T £ o +

ker—designee.

1 Adminiateat s
= st ratiohy —his—oF
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(b) A member of the board o

f directors serves at the

pleasure of the Governor maybe—rem d—v—Eh fEietal—wh
appointed—thatmember. The board shall appoint an executive

director, who is responsible for
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1045| board. 1074 corporation and is responsible for all corporate operations.
1046 (c) Board members are entitled to receive, from funds of 1075 (c) The Department of Financial Services shall supervise
1047 the corporation, reimbursement for per diem and travel expenses 1076 any liquidation or dissolution of the corporation and shall
1048 as provided by s. 112.061. 1077 have, with respect to such liquidation or dissolution, all power
1049 (d) There shall be no liability on the part of, and no 1078| granted to it pursuant to the insurance code.
1050 cause of action shall arise against, any member of the board of 1079 Section 14. Section 624.915, Florida Statutes, is repealed.
1051| directors, or its employees or agents, for any action they take 1080 Section 15. Section 624.917, Florida Statutes, is created
1052 in the performance of their powers and duties under this act. 1081| to read:
1053 (e) Board members who are serving on or before the date of 1082 624.917 Healthy Florida program.—
1054 enactment of this act or similar legislation may remain until 1083 (1) PROGRAM CREATION.—There is created Healthy Florida, a
1055 July 1, 2013. 1084 health care program for lower income, uninsured adults who meet
1056 (f) An executive steering committee is created to provide 1085 the eligibility guidelines established under s. 624.91. The
1057| management direction and support and to make recommendations to 1086| Florida Healthy Kids Corporation shall administer the program
1058 the board on the programs. The steering committee is composed of 1087 under its existing corporate governance and structure.
1059 the Secretary of Health Care Administration, the Secretary of 1088 (2) DEFINITIONS.—As used in this section, the term:
1060 Children and Families, and the State Surgeon General. Committee 1089 (a) “Actuarially equivalent” means:
1061| members may not delegate their membership or attendance. 1090 1. The aggregate value of the benefits included in health
1062 (7) LICENSING NOT REQUIRED; FISCAL OPERATION.-— 1091 benefits coverage is equal to the value of the benefits in the
1063 (a) The corporation shall not be deemed an insurer. The 1092 child benchmark benefit plan as defined in s. 409.811; and
1064| officers, directors, and employees of the corporation shall not 1093 2. The benefits included in health benefits coverage are
1065| be deemed to be agents of an insurer. Neither the corporation 1094 substantially similar to the benefits included in the child
1066| nor any officer, director, or employee of the corporation is 1095| benchmark benefit plan, except that preventive health services
1067 subject to the licensing requirements of the insurance code or 1096| do not include dental services.
1068 the rules of the Department of Financial Services or Office of 1097 (b) “Agency” means the Agency for Health Care
1069 Insurance Regulation. However, any marketing representative 1098 Administration.
1070 utilized and compensated by the corporation must be appointed as 1099 (c) “Applicant” means the individual who applies for
1071 a representative of the insurers or health services providers 1100 determination of eligibility for health benefits coverage under
1072| with which the corporation contracts. 1101| this section.
1073 (b) The board has complete fiscal control over the 1102 (d) “Child benchmark benefit plan” means the form and level
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of health benefits coverage established in s. 409.815.

(e) “Child” means any person younger than 19 years of age.

(f) “Corporation” means the Florida Healthy Kids

Corporation.

(g) “Enrollee” means an individual who has been determined

eligible for and is receiving coverage under this section.

(h) “Florida Kidcare program” or “Kidcare program,” means

the health benefits program administered through ss. 409.810-
409.821.

(1) “Health benefits coverage” means protection that

provides payment of benefits for covered health care services or

that otherwise provides, either directly or through arrangements

with other persons, covered health care services on a prepaid

per capita basis or on a prepaid aggregate fixed-sum basis.

(j) “Healthy Florida” means the program created by this

section which is administered by the Florida Healthy Kids

Corporation.

(k) “Healthy Kids” means the Florida Kidcare program

component created under s. 624.91 for children who are 5 through

18 years of age.

(1) “Household income” means the group or the individual

whose income is considered in determining eligibility for the

Healthy Florida program. The term “household” has the same

meaning as provided in s. 36B(d) (2) of the Internal Revenue Code

of 1986.

(m) “Medicaid” means the medical assistance program

authorized by Title XIX of the Social Security Act, and

regulations thereunder, and ss. 409.901-409.920, as administered

in this state by the agency.
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(n) “Medically necessary” means the use of any medical

treatment, service, equipment, or supply necessary to palliate

the effects of a terminal condition,

or to prevent, diagnose,

correct, cure, alleviate, or preclude deterioration of a

condition that threatens life, causes pain or suffering, or

results in illness or infirmity and

which is:

1. Consistent with the symptom,

diagnosis, and treatment of

the enrollee’s condition;

2. Provided in accordance with

generally accepted standards

of medical practice;

3. Not primarily intended for the convenience of the

enrollee, the enrollee’s family, or

the health care provider;

4. The most appropriate level of supply or service for the

diagnosis and treatment of the enrollee’s condition; and

5. Approved by the appropriate

medical body or health care

specialty involved as effective, appropriate, and essential for

the care and treatment of the enrollee’s condition.

(o) “Modified adjusted gross income” means the individual

or household’s annual adjusted gross income as defined in s.

36B(d) (2) of the Internal Revenue Code of 1986 which is used to

determine eligibility under the Florida Kidcare program.

(p) “Patient Protection and Affordable Care Act” or “Act”

means the federal law enacted as Pub. L. No. 111-148, as further

amended by the federal Health Care and Education Reconciliation

Act of 2010, Pub. L. No. 111-152, and any amendments,

regulations or guidance thereunder,

issued under those acts.

(gq) “Premium” means the entire

cost of a health insurance

plan, including the administration fee or the risk assumption

charge.
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(r) “Premium assistance payment” means the monthly

consideration paid by the agency per enrollee in the Florida

Kidcare program towards health insurance premiums.

(s) “Qualified alien” means an alien as defined in 8 U.S.C.
s. 1641 (b) and (c).

(t) “Resident” means a United States citizen or qualified

alien who is domiciled in this state.

(3) ELIGIBILITY.—To be eligible and remain eligible for the

Healthy Florida program, an individual must be a resident of

this state and meet the following additional criteria:

(a) Be identified as newly eligible, as defined in s.
1902 (a) (10) (A) (1) (VIII) of the Social Security Act or s. 2001 of
the federal Patient Protection and Affordable Care Act, and as

may be further defined by federal regulation.

(b) Maintain eligibility with the corporation and meet all

renewal requirements as established by the corporation.

(c) Renew eligibility on at least an annual basis.

(4) ENROLLMENT.—The corporation may begin the enrollment of

applicants in the Healthy Florida program on October 1, 2013.

Enrollment may occur directly, through the services of a third-

party administrator, referrals from the Department of Children

and Families, and the exchange as defined by the federal Patient

Protection and Affordable Care Act. As an enrollee disenrolls,

the corporation must also provide the enrollee with information

about other insurance affordability programs and electronically

refer the enrollee to the exchange or other programs, as

appropriate. The earliest coverage effective date under the

program shall be January 1, 2014.

(5) DELIVERY OF SERVICES.—The corporation shall contract
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with authorized insurers licensed under chapter 627 and managed

care organizations under chapter 641 which meet standards

established by the corporation to provide comprehensive health

care services to enrollees who qualify for services under this

section. The corporation may contract for such services on a

statewide or regional basis.

(a) The corporation shall establish access and network

standards for such contracts and ensure that contracted

providers have sufficient providers to meet enrollee needs.

Quality standards must be developed by the corporation, specific

to the adult population, which take into consideration

recommendations from the National Committee on Quality

Assurance, stakeholders, and other existing performance

indicators from both public and commercial populations.

(b) The corporation shall provide an enrollee a choice of

plans. The corporation may select a plan if no selection has

been received before the coverage start date. Once enrolled, an

enrollee has an initial 90-day, free-look period before a lock-

in period of not more than 12 months is applied. Exceptions to

the lock-in period must be offered to an enrollee for reasons

based upon good cause or qualifying events.

(c) The corporation may consider contracts that provide

family plans that would allow members from multiple state and

federally funded programs to remain together under the same

plan.

(d) All contracts must meet the medical loss ratio

requirements under s. 624.91.

(6) BENEFITS.—The corporation shall establish a benefits

package that is actuarially equivalent to the benchmark benefit
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plan offered under s. 409.815(2), excluding dental, and meets

the alternative benefits package requirements under s. 1937 of

the Social Security Act. Benefits must be offered as an

integrated, single package.

(a) In addition to benchmark benefits, health reimbursement

accounts or a comparable health savings account for each

enrollee must be established through the corporation or the

contracts managed by the corporation. Enrollees must be rewarded

for healthy behaviors, wellness program adherence, and other

activities established by the corporation which demonstrate

compliance with preventive care or disease management

guidelines. Funds deposited into these accounts may be used to

pay cost-sharing obligations or to purchase over-the-counter

health-related items to the extent allowed under federal law or

regulation.

(b) Enhanced services may be offered if the cost of such

additional services provides savings to the overall plan.

(c) The corporation shall establish a process for the

payment of wrap-around services not covered by the benchmark

benefit plan through a separate subcapitation process to its

contracted providers if it is determined that such services are

required by federal law. Such services would be covered when

deemed medically necessary on an individual basis. The

subcapitation pool is subject to a separate reconciliation

process under the medical loss ratio provisions in s. 624.91.

(d) A prior authorization process and other utilization

controls may be established by the plan for any benefit if

approved by the corporation.

(7) COST SHARING.—The corporation may collect premiums and
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copayments from enrollees in accordance with federal law.

Amounts to be collected for the Healthy Florida program must be

established annually in the General Appropriations Act.

(a) Payment of a monthly premium may be required before the

establishment of an enrollee’s coverage start date and to retain

monthly coverage.

(b) An enrollee may be required to make copayments as a

condition of receiving a health care service.

(c) A provider is responsible for the collection of point-

of-service cost-sharing obligations. The enrollee’s cost-sharing

contribution is considered part of the provider’s total

reimbursement. Failure to collect an enrollee’s cost sharing

reduces the provider’s share of the reimbursement.

(8) PROGRAM MANAGEMENT.—The corporation is responsible for

the oversight of the Healthy Florida program. The agency shall

seek a state plan amendment or other appropriate federal

approval to implement the Healthy Florida program. The agency

shall consult with the corporation in the amendment’s

development and submit by June 14, 2013, the state plan

amendment to the federal Department of Health and Human

Services. The agency shall contract with the corporation for the

administration of the Healthy Florida program and for the timely

release of federal and state funds. The agency retains its

authorities as provided in ss. 409.902 and 409.963.

(a) The corporation shall establish a process by which

grievances can be resolved and Healthy Florida recipients can be

informed of their rights under the Medicaid Fair Hearing

Process, as appropriate, or any alternative resolution process

adopted by the corporation.
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(b) The corporation shall establish a program integrity

process to ensure compliance with program guidelines. At a

minimum, the corporation shall withhold benefits from an

applicant or enrollee if the corporation obtains evidence that

the applicant or enrollee is no longer eligible, submitted

incorrect or fraudulent information in order to establish

eligibility, or failed to provide verification of eligibility.

The corporation shall notify the applicant or enrollee that,

because of such evidence, program benefits must be withheld

unless the applicant or enrollee contacts a designated

representative of the corporation by a specified date, which

must be within 10 working days after the date of notice, to

discuss and resolve the matter. The corporation shall make every

effort to resolve the matter within a timeframe that will not

cause benefits to be withheld from an eligible enrollee. The

following individuals may be subject to specific prosecution in

accordance with s. 414.39:

1. An applicant who obtains or attempts to obtain benefits

for a potential enrollee under the Healthy Florida program when

the applicant knows or should have known that the potential

enrollee does not qualify for the Healthy Florida program.

2. An individual who assists an applicant in obtaining or

attempting to obtain benefits for a potential enrollee under the

Healthy Florida program when the individual knows or should have

known that the potential enrollee does not qualify for the

Healthy Florida program.
(9) APPLICABILITY OF LAWS RELATING TO MEDICAID.-The
provisions of ss. 409.902, 409.9128, and 409.920 apply to the

administration of the Healthy Florida program.
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(10) PROGRAM EVALUATION.—The corporation shall collect both

eligibility and enrollment data from program applicants and

enrollees as well as encounter and utilization data from all

contracted entities during the program term. The corporation

shall submit monthly enrollment reports to the President of the

Senate, the Speaker of the House of Representative, and the

Minority Leaders of the Senate and the House of Representatives.

The corporation shall submit an interim independent evaluation

of the Healthy Florida program to the presiding officers no

later than July 1, 20

15,

with annual evaluations due July 1 each

year thereafter. The evaluations must address, at a minimum,

application and enrollment trends and issues, utilization and

cost data, and customer satisfaction.

(11) PROGRAM EXPIRATION.—The Healthy Florida program shall

expire at the end of the state fiscal year in which any of these

conditions occur, whichever occurs first:

(a) The federal match contribution falls below 90 percent.

(b) The federal match contribution falls below the

increased FMAP for medical assistance for newly eligible

mandatory individuals as specified in the federal Patient

Protection and Affordable Care Act, Pub. L. No. 111-148, as

amended by the federal Health Care and Education Reconciliation

Act of 2010, Pub. L.

No.

111-152.

(c) The federal match for the Healthy Florida program and

the Medicaid program are blended under federal law or regulation

in such a way that causes the overall federal contribution to

diminish when compared to separate, nonblended federal

contributions.

Section 16. The Florida Healthy Kids Corporation may make
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changes to comply with the objections of the federal Department

of Health and Human Services to gain approval of the Healthy

Florida program in compliance with the federal Patient

Protection and Affordable Care Act, upon giving notice to the

Senate and the House of Representatives of the proposed changes.

If there is a conflict between a provision in this section and

the federal Patient Protection and Affordable Care Act, Pub. L.

No. 111-148, as amended by the federal Health Care and Education

Reconciliation Act of 2010, Pub. L. No. 111-152, the provision

must be interpreted and applied so as to comply with the

requirement of the federal law.

Section 17. This act shall take effect upon becoming a law.
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LEGISLATIVE ACTION

Senate . House

Appropriations Subcommittee on Health and Human Services (Bean)

recommended the following:
Senate Amendment
Delete line 318

and insert:

bundled services, prepaid health clinic plans, or other prepaid

health care coverage.
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LEGISLATIVE ACTION

Senate . House

Appropriations Subcommittee on Health and Human Services (Bean)

recommended the following:
Senate Amendment (with title amendment)
Between lines 359 and 360

insert:

Section 3. The sum of $15,275,000 from the General Revenue

Fund is appropriated to the Agency for Health Care

Administration beginning in the 2013-2014 fiscal year to provide

funding for the Health Choice Plus Program within Florida Health

Choices, Inc., and to fund the corporation’s administrative

costs necessary for implementing and operating the program.
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And the title is amended as follows:
Delete line 29
and insert:
review and repeal date; providing an appropriation;

providing an effective date.

Page 2 of 2
4/16/2013 10:37:56 AM 603-04372-13




O J o O Ww NN

10
11
12

Florida Senate - 2013 COMMITTEE AMENDMENT
Bill No. SB 1844

| NMRAR o=

LEGISLATIVE ACTION

Senate . House

Appropriations Subcommittee on Health and Human Services (Bean)

recommended the following:
Senate Amendment (with title amendment)

Delete everything after the enacting clause
and insert:

Section 1. Paragraphs (a), (b), (e), and (f) of subsection
(4) and paragraph (b) of subsection (7) of section 408.910,
Florida Statutes, are amended, and paragraph (c) is added to
subsection (10) of that section, to read

408.910 Florida Health Choices Program.—

(4) ELIGIBILITY AND PARTICIPATION.—Participation in the
program is voluntary and shall be available to employers,

individuals, vendors, and health insurance agents as specified
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(a) Employers eligible to enroll in the program include

in this subsection.

those employers+
3-—FEmpteyers that meet criteria established by the

corporation and elect to make their employees eligible through

the program.
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(b) Individuals eligible to participate in the program
include:
1. Individual employees of enrolled employers.

2. Other individuals that meet criteria established by the

corporation State—employvees—rhnot—eligible for state—employee
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(e) Eligible individuals may participate in the program

voluntarily eentinuve participotioninthe program regardless—of

Individuals who join the program may participate by complying

with the procedures established by the corporation. These
procedures must include, but are not limited to:
1. Submission of required information.

Authorization for payroll deduction.

2
3. Compliance with federal tax requirements.
4

Arrangements for payment imr—the—eventof Seobechanges.
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5. Selection of products and services.

(f) Vendors who choose to participate in the program may
enroll by complying with the procedures established by the
corporation. These procedures may include, but are not limited
to:

1. Submission of required information, including a complete
description of the coverage, services, provider network, payment
restrictions, and other requirements of each product offered
through the program.

2. Execution of an agreement to comply with requirements
established by the corporation.

3. Execution of an agreement that prohibits refusal to sell

any offered men—-risk-bearing product or service to a participant

who elects to buy it.
4. Establishment of product prices based on applicable

Criteria age;—gender;—andJleocationof +the individuat
pﬁeﬁ&ﬂ%mweﬁ&eﬁm}éw j 7 } } } } } .

5. Arrangements for receiving payment for enrolled
participants.

6. Participation in ongoing reporting processes established
by the corporation.

7. Compliance with grievance procedures established by the
corporation.

(7) THE MARKETPLACE PROCESS.—The program shall provide a
single, centralized market for purchase of health insurance,
health maintenance contracts, and other health products and
services. Purchases may be made by participating individuals
over the Internet or through the services of a participating

health insurance agent. Information about each product and
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service available through the program shall be made available
through printed material and an interactive Internet website. A
participant needing personal assistance to select products and
services shall be referred to a participating agent in his or
her area.

(b) Initial selection of products and services must be made

by an individual participant within the applicable open

enrollment period &b—days—after the datethe individualls
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(10) EXEMPTIONS.—

(c) Any standard forms, website design, or marketing

communication developed by the corporation and used by the

corporation, or any vendor that meets the requirements of s.

408.910(4) (f) is not subject to the Florida Insurance Code, as
established in s. 624.01.
Section 2. Section 408.9105, Florida Statutes, 1s created

to read:

408.9105 Health Choice Plus Program.—

(1) LEGISLATIVE INTENT.—The Legislature recognizes that

there are more than 600,000 uninsured residents in this state

who have incomes at or below 100 percent of the federal poverty

level. Many insurance options are not affordable, and the

Legislature intends to provide a benefit program to those

individuals who seek assistance with coverage and who assume

individual responsibility for their own health care needs. It is

therefore the intent of the Legislature to expand the services
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provided by the Florida Health Choices Program and begin the

phase-in of the Health Choice Plus Program starting July 1,
2013. The Health Choice Plus Program shall:

(a) Use the existing infrastructure and governance of

Florida Health Choices, Inc., to manage the program described in

this section.

(b) Offer goods and services to individuals who are between

19 to 64 years of age, inclusive.

(c) Establish guidelines for financial participation in the

program which allow for enrollees and others to contribute

toward a health benefits account.

1. An enrollee shall contribute at least $20 per month

toward the health benefits account. This contribution amount may

be adjusted annually in the General Appropriations Act.

2. The level of benefit paid into an enrollee’s account

using state funds is determined by the corporation based upon

the availability of state, local, and federal funds. The amount

may not exceed $10 per individual per month. This amount may be

adjusted annually in the General Appropriations Act.

(d) Implement an employer-based contribution option.

(e) Develop and maintain an education and public outreach

campaign for the Health Choice Plus Program.

(f) Provide a secure website to facilitate the purchase of

goods and services and to provide public information about the

program. The website must also provide information about the

availability of insurance affordability programs targeted at

this population.

(g) Establish an incentive program that rewards enrollees

for achievements in reaching healthy living goals.
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(2) DEFINITIONS.—As used in this section, the term:

(a) “CHIP” means Children’s Health Insurance Program as

authorized under Title XXI of the Social Security Act.

(b) “Corporation” means Florida Health Choices, Inc., as

established under s. 408.910.

(c) “Corporation’s marketplace” means the single,

centralized market established by the corporation which

facilitates the purchase of products made available in the

marketplace.

(d) “Enrollee” means an individual who participates in or

receives benefits under the Health Choice Plus Program.

(e) “Goods and services” means the individual products

offered for sale to an enrollee on the corporation’s marketplace

or other health care-related items that may be purchased by an

enrollee in the private market. An enrollee may purchase these

products using funds accumulated in his or her health benefits

account.

(f) “Health benefits account” means the account established

for an enrollee at the corporation into which funds may be

deposited by the state, the enrollee, other individuals, or

organizations for the purchase of health care goods and services

on the enrollee’s behalf.

(g) “Lawful permanent resident” means a non-United States

citizen who resides in the United States under legally

recognized and lawfully recorded permanent residence as an

immigrant. This individual may also be known as a permanent

resident alien.

(h) “Parent” or “caretaker relative” means an individual

who is a relative that has primary custody or legal guardianship
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of a dependent child and provides the primary care and

supervision of that dependent child in the same household. A

caretaker relative must be related to the dependent child by

blood, marriage, or adoption within the fifth degree of kinship.

(1) “Patient Protection and Affordable Care Act” or “PPACA”

means the federal law enacted as Pub. L. No. 111-148, as further

amended by the federal Health Care and Education Reconciliation

Act of 2010, Pub. L. No. 111-152, and any amendments.

(j) “Program” means the Health Choice Plus Program

established under this section.

(k) “Wendor” means an entity that meets the requirements

under s. 408.910(4) (d) and is accepted by the corporation.
(3) ELIGIBILITY.—

(a) To be eligible for the Health Choice Plus Program, an

individual must be a resident of this state and meet all of the

following criteria:

1. Be between 19 and 64 years of age, inclusive.

2. Have a modified adjusted gross income that does not

exceed 100 percent of the federal poverty level based on the

individual’s most recent federal tax return, or if the

individual did not file a tax return, the individual’s most

recent monthly income.

3. Be a United States citizen or a lawful permanent

resident.

4. Be ineligible for Medicaid.

5. Be ineligible for employer-sponsored insurance coverage.

If the enrollee is eligible for employer-sponsored coverage but

the cost of that coverage for the enrollee’s share for

individual coverage would exceed 5 percent of the enrollee’s
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187 total modified adjusted gross household income or the enrollee’s

188 share of family coverage would exceed 5 percent of enrollee’s

189| total modified adjusted gross household income, the enrollee is

190| not considered eligible for employer-sponsored coverage for

191| purposes of this section.

192 6. Not be enrolled in other coverage that meets the

193 definition of essential benefits coverage under PPACA.

194 (b) In addition to the requirements in paragraph (a), an

195| enrollee must meet the following categorical requirements in

196| order to maintain enrollment in the program:

197 1. For an enrollee who is also a parent or a caretaker

198 relative, the enrollee must do all of the following:

199 a. Maintain enrollment in Medicaid or CHIP for any

200| dependent child in the household who is eligible for Medicaid or

201 CHIP and who must be enrolled in Medicaid or CHIP throughout the

202| enrollee’s participation in the Health Choice Plus Program.

203 b. Complete a health assessment within the first 3 months

204 after enrollment at a county health department, federally

205 qualified health center, or other approved health care provider.

206 c. Schedule and keep at least one preventive visit with a

207| primary care provider within 6 months after enrollment and

208 repeat the preventive visit at least once every 18 months

209 thereafter.

210 d. Provide proof of employment for at least 20 hours a week

211 or proof of efforts made to seek employment. In lieu of

212 employment, the enrollee may provide proof of volunteering for

213| at least 10 hours a month at a school or at a nonprofit

214 organization or enrollment as a full-time student at an

215| accredited educational institution. Exceptions to this

Page 8 of 16
4/16/2013 8:07:35 PM 603-04488-13




Florida Senate - 2013 COMMITTEE AMENDMENT
Bill No. SB 1844

| NMRAR o=

216 requirement may be made on a case-by-case basis for medical

217 conditions for an enrollee or if the enrollee is the primary

218| caretaker for a family member who has a chronic and severe

219| medical condition that requires a minimum of 40 hours a week of

220 care.

221 2. For an enrollee who is also a childless adult, the

2272 enrollee must do all of the following:

223 a. Provide proof of employment for at least 20 hours a week

224 or proof of efforts made to seek employment. In lieu of

225| employment, the enrollee may provide proof of volunteering for

226| at least 20 hours a month at a school or at a nonprofit

227 organization or enrollment as a full-time student at an

228 accredited educational institution. Exceptions to this

229 requirement may be made on a case-by-case basis for medical

230 conditions for the enrollee or if the enrollee is the primary

231 caretaker for a family member who has a chronic and severe

232| medical condition that requires a minimum of 40 hours a week of

233 care.

234 b. Complete a health assessment within the first 3 months

235 after enrollment at a county health department, federally

236| qualified health center, or other approved health care provider.

237 c. Schedule and keep at least one preventive visit with a

238 primary care provider within the first 6 months after enrollment

239 and repeat the preventive visit at least once every 18 months
240 thereafter.
241

242 If the enrollee fails to meet the requirements specified in this

243 subsection, the enrollee is disenrolled from the program at the

244 end of the month in which the enrollee fails to meet the
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requirements. The enrollee may receive one 30-day extension to

comply before cancellation of coverage. If an enrollee’s

coverage 1is canceled, the enrollee may not reapply for coverage

until the next open enrollment period or 90 days after

cancellation of coverage occurs, whichever occurs later. The

individual’s reenrollment is subject to available funding.

(4) ENROLLMENT.—

(a) Enrollment in the Health Choice Plus Program may occur

through the portal of the Florida Health Choices Program, a

referral process from the Department of Children and Families,

the Florida Healthy Kids Corporation, or the exchange as defined

by the federal Patient Protection and Affordable Care Act.

(b) Subject to available funding, the corporation shall

establish at least one open enrollment period each year. When

the program is full based on available funding, enrollment must

cease.

(c) Eligibility is determined by using electronic means to

the fullest extent practicable before requesting any written

documentation from an applicant.

(5) HEALTH BENEFITS ACCOUNT.—

(a) A health benefits account is established for each

enrollee upon confirmation of eligibility in the program. The

corporation shall determine the deposit amount and frequency of

deposits based on the availability of funds, the number of

enrollees, and other factors.

(b) An enrollee shall make a financial contribution toward

his or her own health benefits account in order to maintain

enrollment in accordance with paragraph (1) (c).

1. The corporation shall establish disenrollment criteria

Page 10 of 16
4/16/2013 8:07:35 PM 603-04488-13




274
275
276
277
278
279
280
281
282
283
284
285
286
287
288
289
290
291
292
293
294
295
296
297
298
299
300
301
302

Florida Senate - 2013 COMMITTEE AMENDMENT
Bill No. SB 1844

| NMRAR o=

for failure to pay the required minimum contribution.

2. The disenrollment criteria must include waiting periods

of not more than 1 month before reinstatement to the program if

the enrollee is still eligible and has paid all required

financial obligations.

3. The enrollee’s employer may contribute toward an

employee’s health benefits account under the program, including

making the enrollee’s required contribution, in whole or in

part, to the enrollee’s health benefits account at any time.

(c) Subject to appropriations available for this specific

purpose, the corporation shall establish a procedure for the

deposit of supplemental or bonus funds into an enrollee’s health

benefits account if certain healthy living performance goals are

achieved. These goals must be established no later than July 1

in each fiscal year and distributed to all enrollees, published

on the corporation’s website, and distributed to new enrollees

within 30 calendar days after enrollment. For the 2014 calendar

year, the goals must be established no later than October 1,
2013.

1. An enrollee may use funds deposited in a health benefits

account to offset other health care costs or to purchase other

products and services offered by the marketplace, subject to

guidelines established by the corporation and in accordance with

federal law.

2. Bonus funds may accumulate in the enrollee’s health

benefits account for the duration of the program and must

automatically expire and return to the corporation upon the

termination of the program.

(d) The marketplace is encouraged to use existing community
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programs and partnerships to deliver services and to include

traditional safety net providers for the delivery of services to

enrollees, including, but not limited to, rural health clinics,

federally qualified health centers, county health departments,

emergency room diversion programs, and community mental health

centers. A health care entity that receives state funding must

participate in the Health Choice Plus Program and offer services

or products through the marketplace or to enrollees, as

appropriate. An enrollee may be required to make nominal

copayments to providers for nonpreventive services. The

corporation may establish the amount of the copayments when

applicable.

(e) Except for supplemental funds described under paragraph

(c), funds deposited in a health benefits account belong to the

enrollee when deposited and are available for health-care-

related expenditures, including, but not limited to, physician’s

fees, hospital costs, prescriptions, insurance premium payments,

copayments, and coinsurance. The corporation shall establish a

process or contract with another entity for the management of

the funds. The process must ensure the timely distribution and

the appropriate expenditure of the state’s contributions.

(f) The corporation shall establish a refund process for an

enrollee who requests the closure of a health benefits account

and the return of any unspent individual contributions. The

enrollee may be refunded only those funds that the enrollee or

employer has contributed to his or her health benefits account.

All other state funds in the enrollee’s health benefits account

revert to the corporation.

(6) FUNDING.—
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(a) The corporation may accept funds from an employer to

deposit into an enrollee’s health benefits account to supplement

funds if such a deposit is not in conflict with other provisions

of this section.

(b) The corporation may accept state and federal funds to

further subsidize the costs of coverage and to administer the

program.

(c) The corporation shall seek other grants and donations

to support the program.

(d) An assessment on vendors that participate in the

marketplace may be used to fund the administration of the

program.

(7) SERVICES.—The corporation shall manage the health

benefits accounts and provide a marketplace of options from

which an enrollee may also use his or her health benefits

account to purchase individual services and products, including,

but not limited to, discount medical plans, limited benefit

plans, health flex plans, individual health insurance plans,

prepaid health clinic plans, bundled services, or other prepaid

health care coverage.

(8) HEALTHY LIVING PERFORMANCE GOALS AND PAYMENT.—

(a) To the extent that funds are made available for this

purpose, an enrollee is rewarded for achieving a healthy

lifestyle and using preventive health care services

appropriately.

(b) The program shall post on its website, by July 1 of

each fiscal year, a list of optional healthy living performance

goals and the proposed incentives for achievement of each goal.

The corporation shall establish a procedure for the
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documentation of such goals, timeframes for achievement of the

optional goals, and the payment of supplemental amounts into an

enrollee’s health benefits account, subject to available

funding.

(c) Bonus payments for achieving a healthy living

performance goal shall be paid into an enrollee’s health

benefits account at the end of the quarter in which the goal is

achieved. The amount of the payment is based upon the schedule

posted by the program on July 1 of that fiscal year.

(9) LIABILITY.—Coverage under the Health Choice Plus

Program is not an entitlement, and a cause of action does not

arise against the state, a local governmental entity, any other

political subdivision of the state, or the corporation or its

board of directors for failure to make coverage under this

section available to an eligible person or for discontinuation

of any coverage.

(10) PROGRAM EVALUATION.—The corporation shall include

information about the Health Choice Plus Program in its annual

report under s. 408.910. The corporation shall complete and

submit by January 1, 2016, a separate independent evaluation of

the effectiveness of the Health Choice Plus Program to the

Governor, the President of the Senate, and the Speaker of the

House of Representatives.

(11) PROGRAM REVIEW.—The Health Choice Plus Program is

subject to repeal on July 1, 2016, unless reviewed and saved

from repeal through reenactment by the Legislature.

Section 3. The sum of $15,275,000 from the General Revenue

Fund is appropriated to the Agency for Health Care

Administration beginning in the 2013-2014 fiscal year to provide
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funding for the Health Choice Plus Program within Florida Health

Choices, Inc., and to fund the corporation’s administrative

costs necessary for implementing and operating the program.

Section 4. This act shall take effect July 1, 2013.

================= T ] TLE A MEDNDDMENT ================

And the title is amended as follows:
Delete everything before the enacting clause

and insert:

A bill to be entitled

An act relating to the Health Choice Plus Program;
amending s. 408.910, F.S.; conforming provisions to
changes made by the act; providing that the Florida
Insurance Code is not applicable in certain
circumstances; creating s. 408.9105, F.S.; creating
the Health Choice Plus Program; providing legislative
intent; providing requirements of the program;
providing definitions; providing eligibility
requirements; providing for enrollment in the program;
providing requirements and procedures for the deposit
and use of funds in a health benefits account;
providing that the marketplace is encouraged to use
existing community programs and partnerships to
deliver services and to include traditional safety net
providers for the delivery of services to enrollees;
requiring Florida Health Choices, Inc., to establish a
refund process; authorizing the corporation to accept
funds from various sources to deposit into health

benefits accounts, subsidize the costs of coverage,
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419 and administer and support the program; requiring the
420 corporation to manage the health benefits accounts and
421 provide the marketplace of options which an enrollee
422 in the program may use; providing for payment for
423 achieving healthy living performance goals; requiring
424 the program to post on its website a list of optional
425 healthy living performance goals and to establish a
426 procedure for documentation, achievement, and payment
4277 regarding the healthy living performance goals;
428 providing that coverage under the program is not an
429 entitlement; prohibiting a cause of action against
430 certain entities under certain circumstances;
431 requiring the corporation to submit to the Governor
432 and the Legislature information about the program in
433 its annual report and an evaluation of the
434 effectiveness of the program; providing for a program
435 review and repeal date; providing an appropriation;

436 providing an effective date.
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Summary:

SB 1844 creates a new health care services program, the Health Choice Plus (HCP) program
within the Florida Health Choices Corporation (FHCC). The FHCC will phase-in the HCP
program and be responsible for its ongoing oversight, including the delivery of services,
management of contracts, and collection of enrollee or employer contributions.

The HCP is created as an alternative health benefits program for uninsured, low income
Floridians with incomes at or below 100 percent of the federal poverty level (FPL) who meet
other designated eligibility criteria. Enrollees and the state will jointly fund health benefits
accounts, to be managed by the FHCC, to the extent funds are appropriated annually in the
General Appropriations Act (GAA). Enrollees may utilize funds in those accounts to purchase a
range of health care products from the FHCC’s marketplace or to offset other out of pocket
health care costs. Enrollees must contribute at least $20 per month and the state will contribute
no more than $10 per month. These amounts may be adjusted annually in the GAA.

The bill has an estimated fiscal impact of $15,275,000 general revenue (GR) for Fiscal Year
2013-2014.

Continued enrollment in HCP is contingent upon several factors, including but not limited to, an
enrollee health assessment within the first three months of enrollment, continued payment of the
monthly contribution requirement, and the enrollee’s employment or full-time school enroliment.
Exceptions to full-time employment may be made for an enrollee’s medical condition or where
the enrollee is the primary caregiver for a relative with a chronic medical condition that requires
at least 40 hours of care per week. Supplemental payments may also be deposited to an
enrollee’s health benefits account for successful achievement of optional healthy living goals,
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subject to a specific appropriation for this purpose. Total enrollment in the program is limited
based on the availability of funds.

The program is subject to automatic repeal on July 1, 2016, unless reenacted by the Legislature.
The bill has and effective date of July 1, 2013.
The bill substantially amends section 408.910 of the Florida Statutes.

The bill creates section 408.9105 of the Florida Statutes.
Il. Present Situation:

Florida provides health insurance coverage options to low income Floridians through a variety of
programs utilizing state and federal funds. As of February 28, 2013, more than 3.2 million
individuals received coverage through the Medicaid program.! Enrollment in the Florida Kidcare
program’zs non-Medicaid funded components for the same time period was an additional 256,721
children.

Florida’s Medicaid program is expected to spend $21 billion for Fiscal Year 2012-2013, making
it fifth largest in the nation for expenditures.® The Medicaid program is jointly funded between
the state and federal governments; 52.73 percent of the costs for health care services are paid by
federal funds and 42.27 percent is state share in the current fiscal year. Funding for the Florida
Kidcare program’s Title XXI components has an enhanced federal match of 70.66 percent for the
2012-2013 federal fiscal year.

According to the most recent data from the American Community Survey (ACS) of the federal
Census Bureau, an estimated four million Floridians are uninsured.® Of that number, according to
the ACS data, 594,000 are children.® More than 1.9 million uninsured adults are under

139 percent of the FPL, according to statistics for 2010-2011.” Lower income adults — those
below 100 percent of the FPL — number at 1.1 million for that same time period.®

! Agency for Health Care Administration, Report of Medicaid Eligibles,
http://ahca.myflorida.com/Medicaid/about/pdf/age assistance category 130228.pdf (last visited Mar. 17, 2013).
2 Agency for Health Care Administration, Florida KidCare Enroliment Report — February 2013, (copy on file with the
Senate Health Policy Committee).
® Agency for Health Care Administration, Presentation to House Health and Human Services Committee, Florida Medicaid:
An Overview - December 5, 2012,
http://www.myfloridahouse.gov/Sections/Documents/loaddoc.aspx?PublicationType=Committees&Committeeld=2714&Ses
sion=2013&DocumentType=Meeting Packets&FileName=HHSC_Mtg_ 12-5-12_ ONLINE.pdf (last visited Mar. 17, 2013).
* Florida KidCare Coordinating Council, 2013 Annual Report and Recommendations, p. 5, (January 2013),
http://www.floridakidcare.org/council/reports/2013 KCC_Report.pdf (last visited Mar. 17, 2013).
> Office of Economic and Demographic Research, Florida Legislature, Economic Analysis of PPACA and Medicaid
Expansion, Presentation to Senate Select Committee on Patient Protection and Affordable Care Act (Mar. 4, 2013),
?ttp://www.fIoridakidcare.orq/counciI/reports/2013 Recommendations.pdf (last visited Mar. 17, 2013).

Id.
" Kaiser Family Foundation, statehealthfacts.org, Health Insurance Coverage of the Non-Elderly (0-64) with Incomes up to
139% of FPL (2010-2011), http://www.statehealthfacts.org/profileind.jsp?ind=849&cat=3&rgn=11&cmprgn=1 (last visited
Mar. 17, 2013).
®1d.
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Eligibility for the current Medicaid program is based on a number of factors, including age,
household or individual income, and assets. The Department of Children and Families (DCF)
determines eligibility for Medicaid but the Agency for Health Care Administration (AHCA) is
the single state Medicaid agency under s. 409.963, F.S., and has the lead responsibility for the
overall program.’

Recipients in the Medicaid program receive their benefits through several different delivery
systems depending on their individual situation. Delivery systems currently include fee-for-
service providers and various managed care organizations, including provider service networks
(PSNss), health maintenance organizations (HMOs), and prepaid limited health service
organizations. In July 2006, the AHCA implemented the Medicaid Managed Care Pilot Program
as directed by the 2005 Legislature through s. 409.91211, F.S. The pilot program operates under
an 1115 Research and Demonstration Waiver approved by the federal Centers for Medicare and
Medicaid Services (CMS). The pilot program was initially authorized for Broward and Duval
counties with expansion to Baker, Clay and Nassau the following year.

Under the current pilot program, most Medicaid recipients in the five pilot counties (Baker,
Broward, Clay, Duval, and Nassau counties) are required to receive their benefits through either
HMOs, PSNs, or a specialty plan. In addition to the minimum benefits package, plans may
provide enhanced services such as over-the-counter benefits, preventive dental care for adults,
and health and wellness benefits.

Medicaid Statewide Managed Medical Care Program

In 2011, the Legislature passed HB 7107, creating the Statewide Medicaid Managed Care
(SMMC) Program as ch. 409, part IV, F.S. SMMC requires the AHCA to create an integrated
managed care program for Medicaid enrollees that incorporates all of the minimum benefits, for
the delivery of primary and acute care as well as long-term care services. SMMC has two
components: the Long Term Care (LTC) Managed Care component and the Managed Medical
Assistance (MMA) component.

To implement SMMC and receive federal Medicaid funding, the AHCA was required to seek
federal authorization through two different Medicaid waivers from CMS. The first component
authorized was the LTC Managed Care component’s 1915(b) and (c) waiver. Approval was
granted on February 1, 2013.

The LTC Managed Care component will serve Medicaid-eligible recipients who are also
determined to require a nursing facility level of care. Medicaid recipients who qualify will
receive all of their long-term care services from the long-term care managed care plan.

Implementation of the LTC Managed Care component started July 1, 2012, with completion
expected by October 1, 2013. The AHCA released an Invitation to Negotiate (ITN) on June 29,
2012, and on January 15, 2013, notices of contract awards to managed care plans under that ITN
were announced.

® Agency for Health Care Administration, Welcome to Medicaid!, http://ahca.myflorida.com/Medicaid/index.shtml (last
visited Mar. 17, 2013).
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For the MMA component, the AHCA sought to modify the existing Medicaid Reform 1115
Demonstration waiver to expand the program statewide. The AHCA initiated the SMMC project
in January 2012 and released a separate ITN to competitively procure managed care plans on a
statewide basis on December 28, 2012. Bids were due to the AHCA on March 29, 2013, and
awards are expected to be announced on September 16, 2013.

Plans can supplement the minimum benefits in their bids and offer enhanced options. The
number of plans to be selected by region is prescribed under s. 409.974, F.S. Specialty plans that
serve specific, targeted populations based on age, medical condition, and diagnosis are also
included under SMMC. Under s. 409.967, F.S., accountability provisions for the managed care
plans specify several conditions or requirements, including emergency care and physician
reimbursement standards, access and credentialing requirements, encounter data submission
guidelines, and grievance and resolutions.

Statewide implementation of SMMC is expected to be completed by October 1, 2014. Final
approval of the necessary Medicaid waiver by the federal government has not yet been received;
however, on February 20, 2013, the AHCA and the CMS reached an “Agreement in Principle”
on the proposed plan.

Under SMMC, all persons meeting applicable eligibility requirements of Title X1X of the Social
Security Act must be enrolled in a managed care plan. Medicaid recipients who (a) have other
creditable care coverage, excluding Medicare, (b) reside in residential commitment facilities
operated through the Department of Juvenile Justice, group care facilities operated by the DCF,
and treatment facilities funded through DCF Substance Abuse and Mental Health Program; (c)
are eligible for refugee assistance; or (d) are residents of a developmental disability center, may
voluntarily enroll in the SMMC program. If they elect not to enroll, they will be served through
the Medicaid fee-for-service system.

Cover Florida and Florida Health Choices

In 2008, the Florida Legislature created two programs simultaneously to address the issue of
Florida’s uninsured: the Cover Florida Health Access Program and the Florida Health Choices
Program.10 The two programs offered two unique methods of addressing Florida’s uninsured
population.

Cover Florida Health Access Program

Cover Florida is designed to provide affordable health care options for uninsured residents
between the ages of 19 and 64 and who met other criteria under s. 408.9091, F.S. The AHCA
and the Office of Insurance Regulation (OIR) have joint responsibility for the program and were
directed to issue an Invitation to Negotiate (ITN) to secure plans for the delivery of services by
July 1 2008. An ITN was released July 2, 2008, and as a result of that ITN, two-year contracts
were executed with two statewide plans and four regional plans.™

19 See Chapter Law 2008-32.

1 Agency for Health Care Administration, Cover Florida Health Care Access Program Annual Report (March 2013), p. 1,
http://ahca.myflorida.com/MCHQ/Managed Health Care/CHMO/docs/CoverFLReport-Mar2013.pdf (last visited Mar. 22,
2013).
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The Cover Florida plans are not subject to the Florida Insurance Code and ch. 641, F.S., relating
to HMOs. Two plan options were required for development: plans with catastrophic coverage
and plans without catastrophic coverage. Plans without catastrophic coverage are required to
include other benefit options such as:*

Incentives for routine preventive care;

Office visits for diagnosis and treatment of illness or injury;
Behavioral health services;

Durable medical equipment and prosthetics; and,

Diabetic supplies.

Plans that did include catastrophic coverage are required to include all of the benefits above, plus
have options for these additional benefits: ™

Inpatient hospital stays;

Hospital emergency care services;

Urgent care services; and,

Outpatient facility services, outpatient surgery, and outpatient diagnostic services.

All plans are guarantee-issue policies and are required to include prescription drug benefits.
Plans can also place limits on services and cap benefits and copayments.

To be eligible, the enrollee must be:

e A resident of Florida;

e Between 19 and 64 years old;

o Not covered by private insurance or eligible for public insurance, unless eligibility for
coverage lapses due to no longer meeting income or categorical requirements; and,

e Uninsured for at least the prior six months, with exceptions for persons who lose coverage
within the past six months under certain conditions.

As of December 17, 2010, no insurers or HMOs offered any new policies under Cover Florida.**
The six insurers selected by the state in 2009 to participate in Cover Florida ceased enrollment in
2011 due to lack of participation by both insurers and participants. Currently, 1,997 enrollees
participate in two plans and both plans will terminate those policies in 2014.™

'2 See s. 409.9091(4)(6)(a).

" See s. 409.9091(4)(a)(7).

' Department of Financial Services, Cover Florida Health Care Access Program Defined,
http://www.myfloridacfo.com/consumers/insurancelibrary/insurance/l_and_h/cover_florida/cover florida -_defined.htm (last
visited Mar. 22, 2013).

1> South Florida Business Journal, Brian Bandell, http://www.bizjournals.com/southflorida/print-edition/2011/03/25/cover-
florida-health-plan-program.html?s=print, Mar. 25, 2011, (last visited Mar. 22, 2013).

1 Supra note 11, at 2.
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Florida Health Choices Program (FHCP)

The FHCP is a private, non-profit, corporation under s. 408.917, F.S., and is led by a 15-member
board of directors. The FHCP is designed as a single, centralized marketplace for the purchase of
health products including, but not limited to, health insurance plans, HMO plans, prepaid
services, and flexible spending accounts. Policies sold as part of the program are exempt from
regulation under the Insurance Code and laws governing HMOs. The following entities are
authorized to be eligible vendors:

e Insurers authorized under ch. 624, F.S.;

e HMOs authorized under ch. 641, F.S.;

e Prepaid health clinics licensed under ch. 641, part II, F.S.;

e Health care providers, including hospitals and other licensed health facilities, health care
clinics, pharmacies, and other licensed health care providers;

e Provider organizations, including service networks, group practices, and professional
associations; and,

e Corporate entities providing specific health services.

The FHCP is authorized to collect premiums and other payments from employers. The law
further specifies who may participate as either an employer or an individual. Employers eligible
to enroll include:*’

e Employers that meet criteria established by the FHCP and elect to make their employees
eligible;

Fiscally constrained counties described in s. 218.67, F.S.;

Municipalities having populations of fewer than 50,000 residents;

School districts in fiscally constrained counties; or,

Statutory rural hospitals.

Individuals eligible to participate include:*®

Individual employees of enrolled employers;

State employees not eligible for state employee health benefits;
State retirees; or,

Medicaid participants who opt-out.

For phase one of Florida Health Choices’ launch in 2013, the Marketplace will serve small
businesses with 2 to 50 employees.* The initial list of vendors will include plans from Florida
Blue, Florida Health Care Plans, Argus Dental, and Liberty Dental.?® The pilot will last six
months and then the FHCP will evaluate adding other services.*

7 See s. 408.910(4)(a), F.S.

18 See s. 408.910(4)(b), F.S.

¥ Florida Health Choices, 2012 Annual Report, p. 4, http://myfloridachoices.org/wp-content/uploads/2011/03/FHC-
AnnualReport-2012_v4a.pdf (last visited Mar. 22, 2013).

% Florida Health Choices, Florida Health Choices Announces Initial Offerings, (Feb. 22. 2013)
http://myfloridachoices.org/florida-health-choices-announces-initial-offerings/ (last visited Mar. 25, 2013).

2! Supra Note 19 at 3.
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The Patient Protection and Affordable Care Act (PPACA)

In March 2010, the Congress passed the PPACA.? One of the PPACA’s key components
requires states to expand Medicaid to a minimum eligibility threshold of 133 percent of the FPL,
or as it is sometimes expressed, 138 percent of the FPL when considering the automatic five-
percent income disregard, effective January 1, 2014.% While the costs for the newly eligible
under this expansion would be initially funded at 100 percent federal funds for the first three
calendar years, states would gradually be required to pay a share of the costs, starting at

five percent in calendar year 2017 before leveling off at 10 percent in 2020.%* Under the PPACA
as enacted, states refusing to expand to the new eligibility threshold faced the loss of all of their
federal Medicaid funding.”

Florida, along with 25 other states challenged the constitutionality of the law. In NFIB v.
Sebelius, the U.S. Supreme Court found the enforcement provisions of the Medicaid expansion
unconstitutional.® As a result, states could voluntarily expand their Medicaid populations to
138 percent of the FPL and receive the enhanced federal match, but could not be required to do
so for the population defined as newly eligible in the law, which was interpreted by the federal
Department of Health and Human Services (HHS) to be only the adult population (childless
adults aged 19 - 64).%" States are unable to receive the enhanced federal matching funds for
partial Medicaid expansions.”®

While finding the adult expansion of Medicaid optional, subsequent federal guidance has also
emphasized state flexibility in how states expand coverage to those defined as newly eligible. In
a letter to the National Governors Association January 14, 2013, HHS Secretary Kathleen
Sebelius reminded states of their ability to design flexible benefit packages without the need for
waivers.?® This letter had been preceded by an HHS document entitled “Frequently Asked
Questions on Exchange, Market Reforms and Medicaid” on December 10, 2012, that discussed
promotion of personal responsibility, wellness benefits, and state flexibility to design benefits.*

A state Medicaid director letter on November 20, 2012 (ACA #21), further addressed state
options for the adult Medicaid expansion group and the alternative benefit plans available under
Section 1937 of the Social Security Act.®* Under Section 1937, state Medicaid programs have the

22 pyb. Law No. 111-148, H.R. 3590, 111th Cong. (Mar. 23, 2010).

242 U.S.C. s. 1396a(10).

%442 U.S.C. s. 1396d(y)(1).

®42 U.S.C.s. al396c

% See supra note 1.

%" Department of Health and Human Services, Secretary Sebelius Letter to Governors, July 10, 2012,
http://capsules.kaiserhealthnews.org/wp-content/uploads/2012/07/Secretary-Sebelius-L etter-to-the-Governors-071012.pdf
(last visited Mar. 16, 2013).

%8 Centers for Medicare and Medicaid Services, Frequently Asked Questions on Exchanges, Market Reforms and Medicaid
(December 10, 2012), p.12, http://medicaid.gov/State-Resource-Center/Frequently-Asked-Questions/Downloads/Governor-
FAQs-12-10-12.pdf (last visited April 1, 2013).

? [etter to National Governor’s Association from Secretary Sebelius, January 14, 2013 ( copy on file with Senate Health
Policy Committee).

% See Supra note 28, at 15-16.

%1 Centers for Medicare and Medicaid Services, State Medicaid Director Letter: Essential Health Benefits in the Medicaid
Program (November 20, 2012), http://www.medicaid.gov/Federal-Policy-Guidance/downloads/SMD-12-003.pdf (last visited
Mar. 17, 2013).
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option of providing certain groups with benchmark or benchmark-equivalent coverage based on
four products: (1) the standard Blue Cross/Blue Shield Preferred Provider option offered to
federal employees; (2) state employee coverage that is generally offered to all state employees;
(3) the commercial HMO with the largest insured, non-Medicaid enroliment in the state or (4)
coverage approved by the HHS secretary.* For children under the age of 21, the coverage must
include the Early and Periodic Screening, Diagnostic and Treatment Service (EPSDT). Other
aspects of the essential health benefit requirements of the PPACA, as discussed further below,
may also be applicable, depending on the benefit package utilized.

In addition to the Medicaid expansion component, the PPACA imposes a mandate on individuals
to buy insurance, or pay a penalty, which was interpreted by the U.S. Supreme Court as a tax.
Currently, many uninsured individuals are eligible for Medicaid or Kidcare coverage but are not
enrolled. The existence of the federal mandate to purchase insurance may result in some
indeterminate number of current eligibles coming forward and enrolling in Medicaid who had
previously not enrolled. Their participation will result in increased costs and would not likely
have occurred without the catalyst of the federal legislation.

To obtain insurance coverage, the PPACA authorized the state-based American Health Benefit
exchanges and Small Business Health Options Program (SHOP) exchanges. These exchanges are
to be administered by governmental agencies or non-profit organizations and be ready to accept
applications for coverage beginning October 1, 2013, for January 1, 2014, coverage dates. The
exchanges, at a minimum, must;*

Certify, re-certify and de-certify plans participating on the exchange;

Operate a toll-free hotline;

Maintain a website;

Provide plan information and plan benefit options;

Interact with the state’s Medicaid and CHIP programs and provide information on eligibility
and determination of eligibility for these programs;

e Certify individuals who gain exemptions from the individual responsibility requirement; and
e Establish a navigator program.

The initial guidance from the HHS in November 2010 set forward a number of principles and
priorities for the exchanges. Further guidance was issued on May 16, 2012, detailing the
proposed operations of federally facilitated exchanges for those states that elected not to
implement a state-based exchange. On November 16, 2012, Florida Governor Rick Scott notified
HHS that Florida had too many unanswered questions to commit to a state-based exchange under
the PPACA for the first enrollment period on January 1, 2014.%

%2 See supra note 31, at 2.

$Centers for Medicare and Medicaid Services, Initial Guidance to States on Exchanges, November 18, 2010,
http://cciio.cms.gov/resources/files/quidance to_states_on_exchanges.html (last visited Mar. 16, 2013).

% Letter from Governor Rick Scott to Health and Human Services Secretary Kathleen Sebelius, November 16, 2012
http://www.flgov.com/2012/11/16/letter-from-governor-rick-scott-to-u-s-secretary-of-health-and-human-services-kathleen-
sebelius/ (last visited Mar. 16, 2013).
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The PPACA also includes a tax penalty for those individuals that do not have qualifying health
insurance coverage beginning January 1, 2014. The penalty is the greater of $695 per year, up to
a maximum of three times that amount per family or 2.5% of household income. The penalty,
however, is phased-in and exemptions apply.

The following persons are exempt from the PPACA’s requirement to maintain coverage:>

e Individuals with a religious objection;
e Individuals not lawfully present; and
e Incarcerated individuals.

The following persons are exempt from the PPACA’s penalty for failure to maintain coverage:*

e Individuals who cannot afford coverage, i.e. those whose required premium contributions
exceed eight percent of household income;

Individuals with income below the income tax filing threshold;

American Indians;

Individuals without coverage for less than three months; and

Individuals determined by the HHS secretary to have suffered a hardship with respect to the
capability to obtain coverage under a qualified plan.

Qualifying coverage may be obtained through an employer, the federal or state exchanges
created under PPACA, or private individual or group coverage meeting the minimum essential
benefits coverage standard.

Employers with more than 50 full time employees also share a financial responsibility under
PPACA. Employers with more than 50 full-time employees that do not offer coverage meeting
the essential benefits coverage standard and who have at least one employee receive a premium
tax credit will be assessed a fee of $2,000 per full time employee, after the 30th employee.*’ If an
employer does offer coverage and an employee receives a premium tax credit, the employer is
assessed the lesser of $3,000 per employee receiving the credit or $2,000 per each employee
after the 30th employee.*®

Premium credits and other cost sharing subsidies are available to United States citizens and legal
immigrants within certain income limits for coverage purchased through the exchanges. Legal
immigrants with incomes at or below 100 percent of the FPL who are not eligible for Medicaid
during their first five years are eligible for premium credits.>* Premium credits are set on a

% See Sec. 5000A(d), Internal Revenue Code of 1986, as created or amended by the Patient Protection and Affordable Care
Act of 2010 and/or the Health Care and Education Reconciliation Act of 2010.

% See Sec. 5000A(e), Internal Revenue Code of 1986, as created or amended by the Patient Protection and Affordable Care
Act of 2010 and/or the Health Care and Education Reconciliation Act of 2010.

%7 Kaiser Family Foundation, Summary of New Health Reform Law, Last Modified April 15, 2011,
http://www.kff.org/healthreform/upload/8061.pdf (last viewed Mar. 16, 2013).

% Kaiser Family Foundation, Summary of New Health Reform Law, Last Modified April 15, 2011,
http://www.kff.org/healthreform/upload/8061.pdf (last viewed Mar. 16, 2013).

%926 U.S.C. s. 36B(c).
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sliding scale based on the percent of FPL for the household and reduce the out-of-pocket costs
incurred by individuals and families.

The amount for premium tax credits, as a percentage of income, are set in section 36B of the
Internal Revenue Code follows*’:

Premium Tax Credits

Income Range Premium Percentage Range

(% of income)
Up to 133% FPL 2%

133% to 150% 3% - 4%

150% to 200% 4% - 6.3%

200% to 250% 6.3% - 8.05%

250% to 300% 8.05% - 9.5%

300% to 400% 9.5%

Subsidies for cost sharing are also applicable for those between 100 percent of the FPL and
400 percent of the FPL.** For 2013, 100 percent of the FPL equates to the following by family

size:*
2013 Federal Poverty Guidelines — 100% FPL
Family Size Maximum Annual Income
1 $11,490
2 $15,510
3 $19,530
4 $23,550

The cost sharing credits reduce the out-of-pocket amounts incurred by individuals on essential
health benefits and will also impact the actuarial value of a health plan. Actuarial value reflects
the average share of covered benefits paid by the insurer or health plan.*® For example, if the
actuarial value of a plan is 90 percent, the health plan is paying 90 percent of the costs and the
enrollee 10 percent. Under the PPACA, the maximum amount of cost sharing under this
component range from 94 percent for those between 100 percent to 150 percent of the FPL, to 70
percent for those between 250 percent and 400 percent of the FPL.*

%026 U.S.C. s. 36B(c).

* Kaiser Family Foundation, Summary of New Health Reform Law, Last Modified April 15, 2011,
http://www.kff.org/healthreform/upload/8061.pdf (last viewed Mar. 16, 2013).

%2 See Annual Update of the HHS Poverty Guidelines, 78 Fed. Reg. 5182, 5183 (January 24, 2013)
https://www.federalregister.gov/articles/2013/01/24/2013-01422/annual-update-of-the-hhs-poverty-guidelines#t-1 (last
visited Mar. 29, 2013).

*® Lisa Bowen Garrett, et al., The Urban Institute, Premium and Cost Sharing Subsidies under Health Reform: Implications
for Coverage, Costs and Affordability (December 2009), http://www.urban.org/UploadedPDF/411992 health_reform.pdf
(last visited Mar. 16, 2013).

“ Kaiser Family Foundation, Summary of New Health Reform Law, Last Modified April 15, 2011,
http://www.kff.org/healthreform/upload/8061.pdf (last viewed Mar. 16, 2013).
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Select Committee on Patient Protection and Affordable Care Act

In December 2012, Florida Senate President Don Gaetz formed the Select Committee on the
PPACA to launch a comprehensive assessment on the impact of the law on Florida, evaluate the
state’s options under the law, and to make recommendations to the full Senate membership on
any actions necessary to mitigate cost increases, preserve a competitive insurance market, and
protect Florida’s consumers.*” The Select Committee received public testimony, expert
presentations, and staff reports over nine meetings before it developed three specific
recommendations relating to the development of a health care exchange, coverage for certain
state employees, and the expansion of Medicaid. On Medicaid, the Select Committee voted 7-4
to recommend to the full Senate to not expand Medicaid under the current state plan or pending
waivers.*® Following that vote, two alternative proposals for coverage of the population under
138 percent of the FPL that utilize the private insurance market were put forward for further
discussion and debate.*’

Il. Effect of Proposed Changes:

Section 1 revises the legislative intent for the Florida Health Choices program to recognize the
Health Choice Plus Program (HCP).

Section 2 creates s. 408.9105, F.S., and a new program called Health Choice Plus (HCP). The
HCP program is managed by the FHCC under its existing infrastructure and governance and
provides a benefit program to uninsured Floridians under 100 percent of the FPL. The bill
establishes health benefit accounts for enrollees with financial contributions from the enrollee,
the state (subject to funding in the GAA), and other sources such as the enrollee’s employer; and
provides a marketplace for enrollees to purchase health care goods and services utilizing funds
from health benefits account. Examples of products that may be purchased include, but are not
limited to, discount medical plans, limited benefit plans, health flex plans, individual health
insurance plans, bundled services, or other prepaid health care coverage.

The bill provides specific criteria for initial eligibility for HCP and conditions for continued
enrollment. The bill requires that an enrolled individual meet the following conditions:

e Bearesident of Florida;
o Be between the ages of 19 and 64;

e Have a modified adjusted gross income of less than 100 percent of the FPL based on the
individual’s last tax return or other documentation;

e Be a United States citizen or a lawful permanent resident;
e Not be eligible for Medicaid;
e Not be eligible for employer sponsored coverage (with some exceptions); and,

% See Florida Senate, Patient Protection and Affordable Care Act, http://www.flsenate.gov/topics/ppaca (last visited: April 1,
2013).

“® Florida Senate Select Committee on Patient Protection and Affordable Care Act, Letter to Senate President Don Gaetz on
Medicaid Recommendation http://www.flsenate.gov/usercontent/topics/ppaca/03-12-13MedicaidRecommendation.pdf (last
visited: April 1, 2013).

“1d.
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e Meet criteria based on whether the enrollee meets the definition of a childless adult or
parent/relative caretaker.

The bill requires HCP to establish guidelines for financial participation by enrollees. At a
minimum, an enrollee is required to contribute $20 per month towards his or her health benefit
account. The enrollee contribution amount may be adjusted annually through the GAA. The
amount paid into the account by the state will be determined by the FHCC based on the
availability of state, local, or federal funding. The bill provides that the state contribution may
not exceed $10 per enrollee per month; however, this amount may be adjusted annually in the
GAA. HCP is also directed to implement an employer based contribution option. An employer
may contribute towards an employee’s health benefits account, including making the entire
payment amount, at any time.

The bill directs HCP to develop and maintain an education and public outreach campaign and to
provide a secure website that provides information and facilitates the purchase of goods and
services. Information must also be provided about other insurance affordability programs.

The bill requires that HCP must hold at least one open enrollment period per year, subject to
available funding. Eligibility must be determined utilizing electronic means to the fullest extent
possible. Once the program reaches its capacity, enrollment will cease. Enrollment may occur
through the Florida Health Choices portal, a referral from the DCF, the Florida Healthy Kids
Corporation, or an exchange as defined under the PPACA.

Once eligibility is confirmed, the bill directs the FHCC to determine the amount of funds that
will be deposited into each enrollee’s account based upon the availability of funds and other
factors. Enrollees must make a financial contribution to their health benefits account in order to
maintain enrollment and the FHCC is required to establish disenrollment criteria for non-
payment of those minimum contributions. A maximum waiting period of one month prior to
reinstatement to HCP for non-payment of any required payment may be imposed.

The bill requires the establishment of an optional incentives program for the achievement of
healthy living goals. The program will establish annual healthy living goals and provide
supplemental payments into an enrollee’s health benefits account for meeting those goals,
subject to the availability of funds.

The FHCC must establish the healthy living goals each fiscal year and publish the goals,
procedures, and timeframes for the achievement of the goals by July 1 and distribute to new
enrollees within 30 calendar days after enrollment. The bill directs HCP to publish goals for the
2014 calendar year by October 1, 2013. Bonus funds may accumulate in an enrollee’s account
until program termination.

The bill provides that continued enroliment in HCP and receipt of state contributions on the
enrollee’s behalf are contingent upon the enrollee obtaining a health assessment from a county
health department, federally qualified health center, or other approved health care provider
within the first three months of enrollment.

The following additional criteria apply based on the enrollee’s category of eligibility:
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volunteer hours at school or non-profit or
enrollment as full-time student

Volunteer hours - 20

Criteria Childless Adult Parent\Relative
Caretaker

Any dependent child in the household must X

be enrolled in Medicaid or CHIP, if eligible

Proof of 20 hours of employment or effort to

seek employment; or, in lieu of employment X X

Volunteer hours — 10

Health Assessment in first 3 months

X

X

One preventive visit in first 6 months, repeat
every 18 months thereafter

X

X

Failure to meet the ongoing eligibility criteria will result in the enrollee’s disenrollment. One 30-
day extension may be granted by HCP to comply. If disenrolled, the enrollee may not re-apply
for coverage until the next open enrollment period or 90 days, whichever occurs later.

Funds deposited into an enrollee’s health benefits account may be used by the enrollee to offset
health care costs or to purchase other health care services offered in the marketplace. Except for
certain supplemental funds, funds deposited in an enrollee’s account belong to the enrollee and
are available for health care related expenditures. The bill provides that the optional bonus
payments will be paid into the enrollee’s account at the end of the quarter in which the goal was
completed.

The bill requires the FHCC to establish a refund process for enrollees who request the closure of
their health benefits accounts and the return of any unspent individual contributions. Enrollees
may only be refunded funds that the enrollee or employer has contributed to their health benefits
account. All other state funds revert to the FHCC.

HCP is authorized to accept funds from employers to deposit into their employees’ health
benefits accounts, when not in conflict with any other provisions of the bill. The FHCC is also
permitted to accept state and federal funds or to seek other grants to help administer HCP. An
assessment on vendors may be utilized to fund administration.

The bill specifically excludes HCP from the Florida Insurance Code and affirms that coverage
under HCP is not insurance. The bill designates the coverage as a non-entitlement and affirms
that a cause of action does not arise against the state, a local governmental entity, any other
political subdivision of the state, or the FHCC or its board of directors, for failure to make
coverage available to eligible persons or for the discontinuation of any coverage under HCP.

The bill requires the FHCC to include information about the program into its regular annual
report. A separate evaluation of HCP is also required and is due to the governor and Legislature
by January 1, 2016.

A program sunset clause is provided to repeal the program effective July 1, 2016, unless saved
from repeal through re-enactment by the Legislature.
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Section 3 provides an effective date of July 1, 2013.

Constitutional Issues:

A.

Municipality/County Mandates Restrictions:
None.

Public Records/Open Meetings Issues:
None.

Trust Funds Restrictions:

None.

V. Fiscal Impact Statement:

A.

Tax/Fee Issues:
None.
Private Sector Impact:

The bill contemplates the FHCC contracting with private providers of health care services
and products to deliver health care benefits to an additional population of currently
uninsured individuals who may or may not be seeking health care services now.
Physicians, hospitals, and other health care providers may be impacted by additional
individuals seeking health care coverage and there may be a higher demand for such
services once implemented.

Additionally, those safety net and other providers who serve this same population and are
not receiving compensation or are receiving reduced compensation for those services
may have an additional avenue for revenue.

Government Sector Impact:

The bill requires enrollees to receive certain health assessments from county health
departments, federally qualified health centers, or other approved health care providers as
a condition of continued enrollment. For those county health departments with primary
care services, there could be an increased demand for services as individuals seek to
comply with this requirement.

In addition to the increased demand for services, the program includes state contributions
to the health benefit accounts on a monthly basis and incentives for achievement on
optional healthy living performance goals based on an initial enroliment of 60,000
members for 12 months. No federal funds are expected for this program.

The following is the estimated state fiscal impact for 60,000 members over 12 months:
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PMPM PMPM Annual
Enrollee State State TOTAL
PMPM
Health Benefits Account Funds $20.00 $10.00 $120.00 $7,200,000
Incentives
$25 Each Healthy Living Goal
100% Achieve 2 $3,000,000 $3,000,000
25% Achieve 3 $1,125,000 $1,125,000
5% Achieve 4 $300,000 $300,000
2% Achieve 5 $150,000 $150,000
Administration $1,500,000 $1,500,000
(FHC)
Direct Services $2,000,000 $2,000,000
(Community and safety net
provider supplement for
HBAs)
Grand Total: $15,275,000

V. Technical Deficiencies:

None.

VI. Related Issues:

The FHCC will be receiving and reviewing medical records and personal health information of
enrollees in the HCP. The exemption from public records under s. 408.910(14) F.S., only applies
to the FHCC and enrollees and participants of the Florida Health Choices program. An
exemption for the HCP would be appropriate to ensure that medical records and personal
information of enrollees and applicants to the program would remain confidential and exempt

from s. 119.07(1), F.S. and s. 24(a), Art. 1 of the State Constitution.

VII. Additional Information:

A.

Committee Substitute — Statement of Substantial Changes:
(Summarizing differences between the Committee Substitute and the prior version of the bill.)

None.
Amendments:

None.

This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate.
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Florida Senate - 2013 SB 1844

By the Committee on Health Policy

588-03428-13 20131844

A bill to be entitled
An act relating to the Health Choice Plus Program;
amending s. 408.910, F.S.; conforming provisions to
changes made by the act; creating s. 408.9105, F.S.;
creating the Health Choice Plus Program; providing
legislative intent; providing definitions; providing
eligibility requirements; providing exceptions in
specific situations; providing for enrollment in the
program; providing for disenrollment in specific
situations; providing for reenrollment in specific
situations; providing requirements and procedures for
use of funds in a health benefits account; authorizing
the Florida Health Choices, Inc., to accept funds from
various sources to deposit into health benefits
accounts, subsidize the costs of coverage, and
administer and support the program; requiring the
corporation to manage the health benefits accounts and
provide the marketplace of options that an enrollee in
the program may use; providing for payment for
achieving health living performance goals; providing
that the Florida Insurance Code is not applicable to
the program; providing that coverage under the program
is not an entitlement; prohibiting a cause of action
against certain entities under certain circumstances;
requiring the corporation to submit to the Governor
and the Legislature information about the program in
its annual report and an evaluation of the
effectiveness of the program; providing for a program

review and repeal date; providing an effective date.
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Be It Enacted by the Legislature of the State of Florida:

Section 1. Subsection (1) of section 408.910, Florida
Statutes, is amended to read:

408.910 Florida Health Choices Program.—

(1) LEGISLATIVE INTENT.-The Legislature finds that a
significant number of the residents of this state do not have
adequate access to affordable, quality health care. The
Legislature further finds that increasing access to affordable,
quality health care can be best accomplished by establishing =&
competitive markets market for purchasing health insurance and
health services. It is therefore the intent of the Legislature
to create the Florida Health Choices Program and the Health

Choice Plus Program to:

(a) Expand opportunities for Floridians to purchase
affordable health insurance and health services.

(b) Preserve the benefits of employment-sponsored insurance
while easing the administrative burden for employers who offer
these benefits.

(c) Enable individual choice in both the manner and amount
of health care purchased.

(d) Provide for the purchase of individual, portable health
care coverage.

(e) Disseminate information to consumers on the price and
quality of health services.

(f) Sponsor & competitive markets market that stimulate
stimutates product innovation, quality improvement, and

efficiency in the production and delivery of health services.
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Section 2. Section 408.9105, Florida Statutes, is created
to read:
408.9105 Health Choice Plus Program.—
(1) LEGISLATIVE INTENT.—The Legislature recognizes that

there are more than 600,000 uninsured residents in this state

who have incomes at or below 100 percent of the federal poverty

level. Many insurance options are not affordable, and the

Legislature intends to provide a benefit program to those

individuals who seek assistance with coverage and who assume

individual responsibility for their own health care needs. It is

therefore the intent of the Legislature to expand the services

provided by the Florida Health Choices Program and begin the

phase-in of the Health Choice Plus Program starting July 1,

2013. The Health Choice Plus Program must:

(a) Use the existing Florida Health Choices Corporation’s

infrastructure and governance to manage the program described in

20131844

this section.

(b) Offer goods and services to individuals who are between

19 to 64 years of age, inclusive.

(c) Establish guidelines for financial participation in the

program which allows for enrollees and others to contribute

toward a health benefits account.

1. An enrollee shall contribute at least $20 per month

toward the health benefits account. This amount may be adjusted

annually in the General Appropriations Act.

2. The level of benefit paid into an enrollee’s account

using state funds is to be determined by the corporation based

upon the availability of state, local, and federal funding. The

amount may not exceed $10 per individual per month. This amount
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may be adjusted annually in the General Appropriations Act.

(d) Implement an employer-based contribution option.

(e) Develop and maintain an education and public outreach

campaign for the Health Choice Plus Program.

(f) Provide a secure website to facilitate the purchase of

goods and services and to provide public information about the

program. The website must also provide information about the

availability of insurance affordability programs targeted at

this population.

(g) Establish an incentive program that rewards enrollees

for achievements in reaching healthy living goals.

(2) DEFINITIONS.—For the Health Choice Plus Program, the

following terms are applicable:

(a) “CHIP” means Children’s Health Insurance Program as

authorized under Title XXI of the Social Security Act.

(b) “Corporation” means Florida Health Choices, Inc., as
established under s. 408.910.

(c) “Corporation’s marketplace” means the single,

centralized market established by the corporation which

facilitates the purchase of products made available in the

marketplace.

(d) “Enrollee” means an individual who participates in or

receives benefits under the Health Choice Plus Program.

(e) “Program” means the Health Choice Plus Program

established under this section.

(f) ”Vendor” means an entity that meets the requirements

under s. 408.910(4) (d) and is accepted by the corporation.

(g) “Health benefits account” means the account established

for an enrollee at the corporation into which funds may be
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deposited by the state, the enrollee, other individuals, or

organizations for the purchase of health care goods and services

on the enrollee’s behalf.

(h) “Parent” or “caretaker relative” means an individual

who is a relative that has primary custody or legal guardianship

of a dependent child and provides the primary care and

supervision to that dependent child in the same household. A

caretaker relative must be related to the dependent child by

blood, marriage, or adoption within the fifth degree of kinship.

(1) ”Goods and services” means the individual products

offered for sale to an enrollee on the corporation’s marketplace

or other health care-related items that may be purchased by an

enrollee in the private market. An enrollee may purchase these

products using funds accumulated in his or her health benefits

account.

(j) “Lawful permanent resident” means a non-United States

citizen who resides in the United States under legally

recognized and lawfully recorded permanent residence as an

immigrant. This individual may also be known as a permanent

resident alien.

(k) “Patient Protection and Affordable Care Act” or “PPACA”

means the federal law enacted as Pub. L. No. 111-148, as further

amended by the federal Health Care and Education Reconciliation
Act of 2010, Pub. L. No. 111-152, and any amendments.

(3) ELIGIBILITY.—

(a) To be eligible for the Health Choice Plus Program, an

individual must be a resident of this state and meet all of the

following criteria:

1. Be between 19 and 64 years of age, inclusive.
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2. Have a modified adjusted gross income that does not

exceed 100 percent of the federal poverty level based on the

individual’s most recent federal tax return, or if the

individual did not file a tax return, the individual’s most

recent monthly income.

3. Be a United States citizen or a lawful permanent

resident.

4. Not be eligible for Medicaid.

5. Not be eligible for employer-sponsored insurance

coverage. If the enrollee is eligible for employer-sponsored

coverage but the cost of that coverage for the enrollee’s share

for individual coverage would exceed 5 percent of the enrollee’s

total modified adjusted gross household income or the enrollee’s

share of family coverage would exceed 5 percent of enrollee’s

total modified adjusted gross household income, the enrollee is

not eligible for employer-sponsored coverage under this section.

6. Not be enrolled in other coverage that meets the

definition of essential benefits coverage under PPACA.

(b) In addition to the requirements in paragraph (a), an

enrollee must meet the following categorical requirements in

order to maintain enrollment in the program:

1. For an enrollee who is also a parent or a caretaker

relative, the enrollee must do all of the following:

a. Maintain enrollment in Medicaid or CHIP for any

dependent child in the household who is eligible for Medicaid or
CHIP and who must be enrolled in Medicaid or CHIP throughout the

enrollee’s participation in the Health Choice Plus program.

b. Complete a health assessment within the first 3 months

after enrollment at a county health department, federally
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175 qualified health center, or other approved health care provider. 204 qualified health center, or other approved health care provider;
176 c. Schedule and keep at least one preventive visit with a 205 c. Schedule and keep at least one preventive visit with a
177 primary care provider within 6 months after enrollment and 206| primary care provider within the first 6 months after enrollment
178 repeat the preventive visit at least once every 18 months 207| and repeat the preventive visit at least once every 18 months
179| thereafter. 208| thereafter.
180 d. Provide proof of employment for at least 20 hours a week 209
181| or of efforts made to seek employment. In lieu of employment, 210 If the enrollee fails to meet the requirements specified in this
182 the enrollee may provide proof of volunteering for at least 10 211 subsection, the enrollee is disenrolled from the program at the
183| hours a month at a school or at a nonprofit organization or 212 end of the month in which the enrollee has not met the
184 enrollment as a full-time student at an accredited educational 213 requirements. The enrollee may receive one 30-day extension to
185 institution. Exceptions to this requirement may be made on a 214 comply before cancellation of coverage. If an enrollee’s
186 case-by-case basis for medical conditions for the enrollee or if 215 coverage is canceled, the enrollee may not reapply for coverage
187| the enrollee is the primary caretaker for a family member who 216| wuntil the next open enrollment period or 90 days after
188| has a chronic and severe medical condition that requires a 217 cancellation of coverage occurs, whichever occurs later. The
189| minimum of 40 hours a week of care. 218| individual’s reenrollment is subject to available funding.
190 2. For an enrollee who is also a childless adult, the 219 (4) ENROLLMENT.—
191| enrollee must do all of the following: 220 (a) Enrollment in the Health Choice Plus Program may occur
192 a. Provide proof of employment for at least 20 hours a week 221 through the portal of the Florida Health Choices Program, a
193 or of efforts made to seek employment. In lieu of employment, 222 referral process from the Department of Children and Families,
194 the enrollee may provide proof of volunteering for at least 20 223 the Florida Healthy Kids Corporation, or the exchange as defined
195| hours a month at a school or at a nonprofit organization or 224| by the federal Patient Protection and Affordable Care Act.
196| enrollment as a full-time student at an accredited educational 225 (b) Subject to available funding, the corporation shall
197 institution. Exceptions to this requirement may be made on a 226| establish at least one open enrollment period each year. When
198 case-by-case basis for medical conditions for the enrollee or if 227| the program is full based on available funding, enrollment must
199| the enrollee is the primary caretaker for a family member who 228 cease.
200| has a chronic and severe medical condition that requires a 229 (c) Eligibility is determined by using electronic means to
201| minimum of 40 hours a week of care. 230 the fullest extent practicable before requesting any written
202 b. Complete a health assessment within the first 3 months 231 documentation from an applicant.
203 after enrollment at a county health department, federally 232 (5) HEALTH BENEFITS ACCOUNT.—
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(a) A health benefits account is established for each

enrollee upon confirmation of eligibility in the program. The

corporation shall determine the deposit amount and frequency of

deposits based on the availability of funds, the number of

enrollees, and other factors.

(b) An enrollee shall make a financial contribution toward

his or her own health benefits account in order to maintain

enrollment in accordance with paragraph (1) (c).

1. The corporation shall establish disenrollment criteria

for failure to pay the required minimum contribution.

2. The disenrollment criteria must include waiting periods

of not more than 1 month before reinstatement to the program if

the enrollee is still eligible and has paid all required

financial obligations.

3. The enrollee’s employer may contribute toward an

employee’s health benefits account under the program, including

making the enrollee’s required contribution, in whole or in

part, to the enrollee’s health benefits account at any time.

(c) Subject to appropriations available for this specific

purpose, the corporation shall establish a procedure for the

deposit of supplemental or bonus funds into an enrollee’s health

benefits account if certain healthy living performance goals are

achieved. These goals must be established no later than July 1

in each fiscal year and distributed to all enrollees, published

on the corporation’s website, and distributed to new enrollees

within 30 calendar days after enrollment. For calendar year
2014, the goals must be established no later than October 1,
2013.

1. An enrollee may use funds deposited in a health benefits
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account to offset other health care costs or to purchase other

products and services offered by the marketplace, subject to

guidelines established by the corporation and in accordance with

federal law.

2. Bonus funds may accumulate in the enrollee’s health

benefits account for the duration of the program and must

automatically expire and return to the corporation upon the

termination of the program.

(d) The marketplace is encouraged to use existing community

programs and partnerships to deliver services and to include

traditional safety net providers for the delivery of services to

enrollees, including, but not limited to, rural health clinics,

federally qualified health centers, county health departments,

emergency room diversion programs, and community mental health

centers. A health care entity that receives state funding must

participate in the Health Choice Plus Program and offer services

or products through the marketplace or to enrollees, as

appropriate. An enrollee may be required to make nominal

copayments to providers for any nonpreventive services. The

corporation may establish the amount of the copayments when

applicable.

(e) Except for supplemental funds described under paragraph

(c), funds deposited in a health benefits account belong to the

enrollee when deposited and are available for health-care-

related expenditures, including, but not limited to, physician’s

fees, hospital costs, prescriptions, insurance premium payments,

copayments, and coinsurance. The corporation shall establish a

process or contract with another entity for the management of

the funds. The process must ensure the timely distribution and
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the appropriate expenditure of the state’s contributions.

(f) The corporation shall establish a refund process for an

enrollee who requests the closure of a health benefits account

and the return of any unspent individual contributions. The

enrollee may be refunded only those funds that the enrollee or

employer has contributed to his or her health benefits account.

All other state funds in the enrollee’s health benefits account

revert to the corporation.

(6) FUNDING.—

(a) The corporation may accept funds from an employer to

deposit in an enrollee’s health benefits account to supplement

funds if such a deposit is not in conflict with other provisions

of this section.

(b) The corporation may accept state and federal funds to

further subsidize the costs of coverage and to administer the

program.

(c) The corporation shall seek other grants and donations

to support the program.

(d) An assessment on vendors that participate in the

marketplace may be used to fund the administration of the

program.

(7) SERVICES.—The corporation shall manage the health

benefits accounts and provide a marketplace of options from

which an enrollee may also use his or her health benefits

account to purchase individual services and products, including,

but not limited to, discount medical plans, limited benefit

plans, health flex plans, individual health insurance plans,

bundled services, or other prepaid health care coverage.

(8) HEALTHY LIVING PERFORMANCE GOALS AND PAYMENT.—
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(a) To the extent that funds are made available for this

purpose, an enrollee is rewarded for achieving a healthy

lifestyle and using preventive health care services

appropriately.
(b) The program shall post on its website, by July 1 of

each fiscal year, a list of optional healthy living performance

goals and the proposed incentives for achievement of each goal.

The corporation shall establish a procedure for the

documentation of such goals, timeframes for achievement of the

optional goals, and the payment of supplemental amounts into an

enrollee’s health benefits account, subject to available

funding.

(c) Bonus payments for achieving a healthy living

performance goal shall be paid into an enrollee’s health

benefits account at the end of the quarter in which the goal is

achieved. The amount of the payment is based upon the schedule

posted by the program on July 1 of that fiscal year.
(9) APPLICABILITY OF INSURANCE CODE.—Coverage offered under

this program is not insurance. Any standard forms, website

design, or marketing communication developed by the corporation

and used by the corporation or any vendor that meets the

requirements of s. 408.910(4) (f) is not subject to the Florida

Insurance Code.

(10) LIABILITY.—Coverage under the Health Choice Plus

Program is not an entitlement, and a cause of action does not

arise against the state, a local governmental entity, any other

political subdivision of the state, or the corporation or its

board of directors for failure to make coverage under this

section available to an eligible person or for discontinuation
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of any coverage.

(11) PROGRAM EVALUATION.—The corporation shall include

information about the Health Choice Plus Program in its annual

report under s. 408.910. The corporation shall complete and

submit by January 1, 2016, a separate independent evaluation of

the effectiveness of the Health Choice Plus Program to the

Governor, the President of the Senate, and the Speaker of the

House of Representatives.

(12) PROGRAM REVIEW.—The Health Choice Plus Program is

subject to repeal on July 1, 2016, unless reviewed and saved

from repeal through reenactment by the Legislature.

Section 3. This act shall take effect July 1, 2013.
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