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2013 Regular Session

MEETING DATE:

The Florida Senate

COMMITTEE MEETING EXPANDED AGENDA

BANKING AND INSURANCE
Senator Simmons, Chair
Senator Clemens, Vice Chair

Thursday, March 14, 2013

TIME: 8:00—10:30 a.m.
PLACE: ToniJennings Committee Room, 110 Senate Office Building
MEMBERS: Senator Simmons, Chair; Senator Clemens, Vice Chair; Senators Benacquisto, Detert, Diaz de la
Portilla, Hays, Lee, Margolis, Montford, Negron, Richter, and Ring
BILL DESCRIPTION and
TAB BILL NO. and INTRODUCER SENATE COMMITTEE ACTIONS COMMITTEE ACTION
1 SB 102 Charitable Contributions; Defining the terms Fav/CS
Detert “charitable contribution” and “qualified religious or Yeas 9 Nays 2

(Identical H 95)

charitable entity or organization”; providing that a
transfer of a charitable contribution that is received in
good faith by a qualified religious or charitable entity
or organization is not a fraudulent transfer, etc.

Bl 03/14/2013 Fav/CS
CM
RC

2 SB 378
Bean
(Similar CS/H 573)

Manufactured and Mobile Homes; Requiring the
Citizens Property Insurance Corporation to provide
coverage for mobile homes and related structures;
specifying the procedure for requesting and obtaining
funds from the Florida Mobile Home Relocation Trust
Fund to pay for the operational costs of the Florida
Mobile Home Relocation Corporation and the
relocation costs of mobile home owners, etc.

Bl 03/14/2013 Fav/CS
RI

AP

RC

Fav/CS
Yeas 10 Nays 1

3 CS/SB 398
Health Policy / Bean
(Similar CS/H 625)

Physician Assistants; Authorizing a supervisory
physician to delegate to a licensed physician
assistant the authority to order medications for the
supervisory physician’s patient in a facility licensed
under provisions relating to Hospital Licensing and
Regulation; providing that an order is not a
prescription; authorizing a licensed physician
assistant to order medication under the direction of
the supervisory physician, etc.

HP 02/21/2013 Fav/CS
Bl 03/14/2013 Fav/CS
Ju

Fav/CS
Yeas 10 Nays O

03142013.1109

S-036 (10/2008)
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COMMITTEE MEETING EXPANDED AGENDA

Banking and Insurance
Thursday, March 14, 2013, 8:00 —10:30 a.m.

TAB BILL NO. and INTRODUCER

BILL DESCRIPTION and
SENATE COMMITTEE ACTIONS

COMMITTEE ACTION

4 SB 918
Garcia
(Identical H 251)

Public Depositories; Revising definitions applicable to
the Florida Security for Public Deposits Act; revising
credit union reporting requirements; revising evidence
of insurance required to be submitted by a public
depositor to the Chief Financial Officer, etc.

BI 03/14/2013 Temporarily Postponed
RC

Temporarily Postponed

5 SB 706
Montford
(Identical H 341)

Uninsured Motorist Insurance Coverage; Providing
that, under certain circumstances, specified persons
who elect non-stacking limitations on their uninsured
motorist insurance coverage are conclusively
presumed to have made an informed, knowing
acceptance of the limitations on behalf of all insureds,
etc.

Bl 03/14/2013 Favorable
Ju
RC

Favorable
Yeas 11 Nays O

6 SB 936
Lee
(Identical H 913)

Holocaust Victims Assistance Act; Citing this act as
the "Holocaust Victims Assistance Act"; broadening
the act to include financial claims and assets and
other property, and to address the effect of
nonpayment of claims or nonreturn of property on
victims; deleting a time limitation on insurers for
providing certain information to the Department of
Financial Services and requiring insurers to provide a
report under certain circumstances; revising the
content and timing of the annual report to the
Legislature, etc.

BI 03/14/2013 Favorable
AGG
AP

Favorable
Yeas 11 Nays O

7 SB 422
Benacquisto
(Identical H 301)

Cancer Treatment; Citing this act as the "Cancer
Treatment Fairness Act"; requiring that an individual
or group insurance policy or contract or a health
maintenance contract that provides coverage for
cancer treatment medications provide coverage for
orally administered cancer treatment medications on
a basis no less favorable than that required by the
policy or contract for intravenously administered or
injected cancer treatment medications; prohibiting
insurers, health maintenance organizations, and
certain other entities from engaging in specified
actions to avoid compliance with this act, etc.

HP 03/07/2013 Favorable
BI 03/14/2013 Favorable
AP

Favorable
Yeas 11 Nays O

03142013.1109

S-036 (10/2008)
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COMMITTEE MEETING EXPANDED AGENDA

Banking and Insurance
Thursday, March 14, 2013, 8:00 —10:30 a.m.

TAB BILL NO. and INTRODUCER

BILL DESCRIPTION and
SENATE COMMITTEE ACTIONS

COMMITTEE ACTION

8 SB 1262
Hays
(Compare H 1055, H 1107, S
1770)

Florida Hurricane Catastrophe Fund; Revising the
definitions for “corporation,” “covered policy,” and
“retention”; providing for calculation of an insurer’s
reimbursement premium and retention under the
reimbursement contract; revising coverage levels
available under the reimbursement contract; revising
aggregate coverage limits; providing for the phase-in
of changes to coverage levels and limits; changing
the name of the Florida Hurricane Catastrophe Fund
Finance Corporation to the State Board of
Administration Finance Corporation, etc.

Bl 03/14/2013 Temporarily Postponed
AP

Temporarily Postponed

9 SB 810
Simmons
(Similar CS/H 343)

Wrap-up Insurance Policies; Providing that wrap-up
insurance policies may include workers’
compensation claim deductibles equal to or greater
than a specified amount if specified standards are
met, etc.

Bl 03/14/2013 Fav/CS
CM

Fav/CS
Yeas 10 Nays O

Other Related Meeting Documents

03142013.1109

S-036 (10/2008)
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The Florida Senate

BILL ANALYSIS AND FISCAL IMPACT STATEMENT

(This document is based on the provisions contained in the legislation as of the latest date listed below.)

Prepared By: The Professional Staff of the Committee on Banking and Insurance

BILL:

CS/SB 102

INTRODUCER:  Banking and Insurance Committee and Senator Detert

SUBJECT: Charitable Contribution
DATE: March 14, 2013 REVISED:
ANALYST STAFF DIRECTOR REFERENCE ACTION

1. Oh Burgess Bl Fav/CS
2. CM
3. RC
4.
5.
6.

Please see Section VIII. for Additional Information:

A. COMMITTEE SUBSTITUTE..... Statement of Substantial Changes

B. AMENDMENTS........ccccvvvvinnne |:| Technical amendments were recommended
|:| Amendments were recommended
|:| Significant amendments were recommended

Summary:

CS/SB 102 amends the Florida Uniform Fraudulent Transfer Act (FUFTA) by providing
protection against creditors’ clawback actions for charitable contributions received in good faith
by a qualified religious or charitable organization. A charitable contribution made by a natural
person, however, is subject to clawback actions if received within 2 years of the commencement
of an action under FUFTA, a bankruptcy petition, or an insolvency proceeding, unless the
transfer was consistent with the debtor’s practices in making charitable contributions or the
transfer did not exceed 15 percent of the debtor’s gross annual income. The bill defines
"charitable contribution™ and "qualified religious or charitable entity" consistent with how those
terms are defined in the Internal Revenue Code.

This bill substantially amends the following sections of the Florida Statutes: 726.102, 726.109,
213.758, 718.704, and 721.05.



BILL: CS/SB 102 Page 2

Present Situation:

Florida Uniform Fraudulent Transfer Act

The Uniform Fraudulent Transfer Act (UFTA) has been adopted by 44 states and the U.S. Virgin
Islands, and was adopted by Florida in 1987.* The Florida Uniform Fraudulent Transfer Act
(FUFTA) provides a creditor with a means to reach assets that a debtor has transferred to another
person to keep the assets from being used to satisfy a debt to the creditor, and defines the
circumstances for application of the law. Under FUFTA, a transfer made or an obligation
incurred by a debtor is fraudulent as to a creditor, whether the creditor's claim arose before or
after the transfer was made or the obligation was incurred, if the debtor made the transfer or
incurred the obligation:

e With actual intent to hinder, delay, or defraud any creditor of the debtor; or
e Without receiving a reasonably equivalent value in exchange for the transfer or obligation,
and the debtor:
= was engaged or was about to engage in a business or a transaction for which the
remaining assets of the debtor were unreasonably small in relation to the business or
transaction; or
= intended to incur, or believed or reasonably should have believed that he or she would
incur, debts beyond his or her ability to pay as they became due.?

In the situations described above, FUFTA provides a statutory remedy for creditors, primarily
through a “clawback” action, whereby a prevailing creditor may have a debtor’s fraudulent
transfer or obligation made to a third party voided and surrendered back to the creditor. This
remedy is subject to a 4 year statute of limitations, unless otherwise specified in s. 726.110, F.S.

FUFTA also provides protection for an innocent third party transferee, by specifying that a
transfer is not voidable when the transferee is "a person who took in good faith and for a
reasonably equivalent value or against any subsequent transferee or obligee.”® However, FUFTA
does not provide a specific exception for transfers received by charitable organizations, which
generally do not give value in exchange for contributions. As a result, a charitable organization
can be subject to a clawback action under FUFTA, even when it has already spent the
contribution to provide its charitable service. Under an Illinois law that is similar to Florida’s, the
U.S. Court of Appeals for the Seventh Circuit ruled in favor of a creditor in a clawback action,
even though the charitable organization received the contribution in good faith.*

Federal Bankruptcy Code

Like the UFTA, the Bankruptcy Code (11 U.S.C. ss.101 et seq.) allows certain fraudulent
transfers made by a debtor to be voided. However, unlike the FUFTA, which relies on individual
creditors to bring actions to void the transfer, the Bankruptcy Code empowers the bankruptcy
trustee to bring the action to void the transfers for the benefit of all the debtor's creditors. The

! Chapter 87-79, Laws of Florida. The short title for chapter 726, F.S., is the “Uniform Fraudulent Transfer Act.”
2
s. 726.105, F.S.
¥s.726.109, F.S.
“Scholes v. Lehmann, 56 F.3d 750, 761 (7" Cir. 1995).
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three most important sections of the Bankruptcy Code dealing with fraudulent transactions are
ss. 548, 544, and 727.

Section 548

Section 548 of the Bankruptcy Code deals exclusively with fraudulent transfers and allows a
bankruptcy trustee to void transactions involving actual or constructive fraud. The elements that
must be proved to void a fraudulent transfer under s. 548 are substantially similar to those that
are required under the FUFTA. Section 548(c) also parallels the FUFTA by providing a “value”
defense which is virtually identical to the defense provided by FUFTA, and is available to a
transferee that takes in good faith for a reasonably equivalent value. Unlike the UFTA, however,
a bankruptcy trustee may void only fraudulent transfers that occur within 2 years (1 year for
cases commenced before April 20, 2006) from the date of the filing of the bankruptcy petition. A
bankruptcy trustee seeking to void a transfer that occurred more than 1 year before a debtor's
petition must rely on s. 544.

Section 544

Section 544 is commonly referred to as the “strong-arm clause” of the Bankruptcy Code and
generally allows a bankruptcy trustee to set aside pre-bankruptcy transfers that are voidable
under applicable state law. Section 544(b)(1) allows the trustee to set aside transfers that could
be voided by any one of the debtor's creditors under the applicable state law, but only if there
actually exists a creditor that could void the transfer in state court. If an appropriate creditor does
exist, however, the action of the bankruptcy trustee is not limited to those of the actual creditor,
and the trustee can void the entire transfer for the benefit of all creditors. Whereas s. 548 may be
used only to void transfers that occur within 2 years from the date of filing, s. 544 actions would
apply the state statute of limitations, which in Florida would allow transfers to be voided up to 4
years after the transfer. Moreover, for actions based on actual fraud, the limitation period is the
longer of 4 years or 1 year after the transfer reasonably could have been discovered.’

Section 727

Under s. 727, a bankruptcy debtor may be denied a discharge if the debtor transferred property
either within 1 year before the bankruptcy petition or during the bankruptcy case with actual
intent to hinder, delay, or defraud a creditor. The effect of this penalty is to deny the debtor the
benefits of bankruptcy and to allow creditors to continue to pursue the debtor even after
bankruptcy. Some courts have interpreted this 1-year period broadly and denied a discharge
based on earlier acts if there is proof of continuing concealment by the debtor.°

Effect of Proposed Changes:

Section 1 amends s. 726.102, F.S., relating to definitions. The bill defines “charitable
contribution” consistent with its definition in the Internal Revenue Code (IRC), if the
contribution is cash or a financial instrument defined in the IRC. The bill defines “qualified
religious or charitable entity or organization” consistent with its definition in the IRC.

> See's. 726.110(1), F.S.

® See, e.g., In re Hazen, 37 B.R. 329 (Bankr. M.D. Fla. 1983), denying debtor discharge because it failed to list in its
bankruptcy schedules its remaining interest in assets fraudulently transferred to trust, even though fraudulent transfer
occurred more than one year before bankruptcy.




BILL: CS/SB 102 Page 4

Section 2 amends s. 726.109, F.S., relating to the protection of a transferee receiving a
contribution in good faith. The bill provides that the transfer of a charitable contribution received
by a qualified religious or charitable entity or organization in good faith is not a fraudulent
transfer. The bill, however, provides that a contribution from a natural person is a fraudulent
transfer if it was received within 2 years of the commencement of an action under FUFTA, the
filing of a bankruptcy petition, or the commencement of an insolvency action. The bill then
provides an exception that such a transfer from a natural person within the 2 years is not
fraudulent if:

e The transfer was consistent with the practices of the debtor; or
e The transfer was received in good faith and the contribution did not exceed 15 percent of the
gross income of the debtor.

Sections 3-5 amends ss. 213.758, 718.704, and 721.05, F.S., respectively, to conform and correct
cross-references.

Section 6 provides an effective date of July 1, 2013, and specifies that it will apply to all
charitable contributions made on or after that date.

Constitutional Issues:

A. Municipality/County Mandates Restrictions:

None.

B. Public Records/Open Meetings Issues:
None.

C. Trust Funds Restrictions:
None.

Fiscal Impact Statement:

A. Tax/Fee Issues:
None.
B. Private Sector Impact:

Under the bill, creditors would not be able to void certain transfers that they are currently
able to void. A creditor would not be able to void a charitable contribution received in
good faith by a qualified religious or charitable organization, unless the contribution is
from a natural person received within 2 years of the commencement of a FUFTA
proceeding, a bankruptcy petition, or insolvency proceeding. Even under those
circumstances, the contribution would not be voidable if the transfer was made in good
faith and was less than 15 percent of the debtor’s gross annual income for the year in
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which the transfer was made, or was consistent with the debtor’s practices in making
charitable contributions.

C. Government Sector Impact:
None.
VI. Technical Deficiencies:
None.
VII. Related Issues:
None.
VIIl.  Additional Information:

A. Committee Substitute — Statement of Substantial Changes:
(Summarizing differences between the Committee Substitute and the prior version of the bill.)

CS by Banking and Insurance on March 14, 2013:
The CS makes the following changes:

e The original bill provided that a transfer of a charitable contribution received in good
faith by a qualified religious or charitable entity is not a fraudulent transfer under
ch. 726, F.S.; the CS specifically identifies s. 726.105(1)(b), F.S., rather than the
entire chapter generally.

e The CS provides technical conforming changes, replacing the original bill’s use of the
term “transferor” with the term “debtor.”

e The CS amends the effective date to July 1, 2013, and provides that bill applies
prospectively to all charitable contributions made on or after that date.

B. Amendments:

None.

This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate.
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The Florida Senate

BILL ANALYSIS AND FISCAL IMPACT STATEMENT

(This document is based on the provisions contained in the legislation as of the latest date listed below.)

Prepared By: The Professional Staff of the Committee on Banking and Insurance

BILL:

CS/SB 378

INTRODUCER:  Banking and Insurance Committee and Senator Bean

SUBJECT: Manufactured and Mobile Homes
DATE: March 15, 2013 REVISED:
ANALYST STAFF DIRECTOR REFERENCE ACTION

1. Matiyow Burgess Bl Fav/CS
2 RI
3. AP
4. RC
5
6

Please see Section VIII. for Additional Information:

A. COMMITTEE SUBSTITUTE..... Statement of Substantial Changes

B. AMENDMENTS........ccccvvvvinnne |:| Technical amendments were recommended
|:| Amendments were recommended
|:| Significant amendments were recommended

Summary:

CS/SB 378 requires Citizens Property Insurance Corporation to issue policies for mobile homes
and other related structures. The bill also specifies the manner in which funds from the Florida
Mobile Home Relocation Trust Fund are to be disbursed to the Florida Mobile Home Relocation
Corporation.

This CS substantially amends the following sections of the Florida Statutes: 627.351 and
723.06115.

Present Situation:
Citizens Property Insurance Corporation (Citizens)
Citizens is a state-created, not-for-profit, tax-exempt governmental entity whose public purpose

is to provide property insurance coverage to those unable to find affordable coverage in the
voluntary admitted market.* Citizens is not a private insurance company.” Citizens was

! Admitted market means insurance companies licensed to transact insurance in Florida.
2 Section 627.351(6)(a)1., F.S. Citizens is also subject to regulation by the Office of Insurance Regulation.
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statutorily created in 2002 when the Florida Legislature combined the state’s two insurers of last
resort, the Florida Residential Property and Casualty Joint Underwriting Association (RPCJUA)
and the Florida Windstorm Underwriting Association (FWUA). Citizens operates in accordance
with the provisions in s. 627.351(6), F.S., and is governed by an eight member Board of
Governors® (board) that administers its Plan of Operations, which is reviewed and approved by
the Financial Services Commission. The Governor, President of the Senate, Speaker of the
House of Representatives, and Chief Financial Officer each appoints two members to the board.
Citizens is subject to regulation by the Florida Office of Insurance Regulation.

Citizens Accounts

Citizens offers three types of property and casualty insurance in three separate accounts. Each
account is a separate statutory account with separate calculations of surplus and deficits.* Assets
may not be commingled or used to fund losses in another account.” The three Citizens accounts
are:

Personal Lines Account (PLA): Statewide account offering multiperil policies covering
homeowners, mobile homeowners, dwelling fire, tenants, condominium unit owners, and similar
policies.

e Policies in Force: 838,143
e In Force Premium: $1,379,410,864
e Total Exposure: $175,864,284,312

Coastal Account (COASTAL): Coastal area account offering personal residential wind-only
policies, commercial residential wind-only policies and commercial nonresidential wind-only
policies issued in limited eligible coastal areas. In addition, in August of 2007, Citizens began
offering personal and commercial residential multiperil policies in the Coastal account.

e Policies in Force: 438,642
e In Force Premium: $1,144,655,922
e Total Exposure: $191,101,715,209

Commercial Lines Account (CLA): Statewide account offering multiperil policies covering
commercial residential-condominium associations, apartment buildings and homeowners
associations; and commercial non-residential policies.

e Policies in Force: 8,016
e In Force Premium: $200,296,331
e Total Exposure: $38,748,152,744

® The Governor, the Chief Financial Officer, the President of the Senate and the Speaker of the House of Representatives
appoint two members each.

* The Personal Lines Account and the Commercial Lines account are combined for credit and Florida Hurricane Catastrophe
Fund coverage.

® Section 627.351(6)(b)2b., F.S.
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Total All Accounts Combined: ®

e Policies in Force: 1,284,801
e In Force Premium: $2,724,363,117
e Total Exposure: $405,714,152,265

Citizens Financial Resources

“Citizens’ financial resources include insurance premiums, investment income, operating surplus
from prior years, Florida Hurricane Catastrophe Fund (FHCF) reimbursements, private
reinsurance, policyholder surcharges, and regular and emergency assessments. As of

December 13, 2013, Citizens will have an accumulated surplus of approximately $6.34 billion.
For the 2013 hurricane season Citizens will have purchased $1.75 billion in private reinsurance
coverage along with the $5.73 billion in mandatory layer reinsurance from the FHCF. For the
2013 hurricane season Citizens’ probable maximum loss (PML) from a 1-in-100 year event is
$20.42 hillion.”

If a deficit occurs in a Citizens account, Citizens is authorized to levy assessments on its
policyholders and on each line of property and casualty line of business other than workers’
compensation insurance and medical malpractice insurance.” The assessments Citizens may
impose and their sequence is as follows:

Citizens Surcharge: Requires up to 15 percent of premium surcharge for 12 months on all
Citizens' policies, collected upon issuance or renewal. This 15 percent assessment can be levied
on each of the three Citizens’ accounts with a maximum assessment of 45 percent of premium.

Regular Assessment: If the Citizens’ surcharge is insufficient to cure the deficit for the coastal
account, Citizens can require an assessment against all other insurers (except medical
malpractice and workers comp). The assessment may be recouped from policyholders through a
rate filing process of up to 2 percent of premium or 2 percent of the deficit, whichever is greater.
This assessment is not levied against Citizens’ policyholders.

Emergency Assessment: Requires any remaining deficit for either of Citizens three accounts be
funded by multi-year emergency assessments on all insurance policyholders (except medical
malpractice and workers comp), but including Citizens’ policyholders. This assessment is levied
up to 10 percent of premium or 10 percent of the deficit per account, whichever is greater. The
maximum emergency assessment that can be levied against Florida’s varicose insurance
policyholders is 30 percent per policy.

® Citizens weekly report as of 3/1/2013 on file with committee staff.
" Accident and health insurance and policies written under the National Flood Insurance Program or the Federal Crop

Insurance Program are not assessable types of property and casualty insurance. Surplus lines insurers are not assessable, but

their policyholders are.
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Citizens Rates

Citizens’ rates for coverage are required to be actuarially sound and are subject to the rate
standards for property and casualty insurance in s. 627.062, F.S., except as otherwise provided.®
From 2007 until 2010, Citizens rates were frozen by statute® at the level that had been
established in 2006. In 2010, the Legislature established a “glide path” to impose annual rate
increases up to a level that is actuarially sound.* Citizens must implement an annual rate
increase which does not exceed 10 percent above the previous year for any individual
policyholder, adjusted for coverage changes and surcharges. The implementation of this increase
ceases when Citizens has achieved actuarially sound rates. In addition to the overall glide path
rate increase, Citizens can increase its rates to recover the additional reimbursement premium
that it incurs as a result of the annual cash build-up factor added to the price of the mandatory
layer of the FHCF coverage, pursuant to s. 215.555(5)(b), F.S.

Mobile Home Coverage

Current law limits Citizen’s coverage on mobile homes or manufactured homes built before 1994
to actual cash value of the dwelling rather than replacement costs of the dwelling.*!

Coverage B (Other Structures)

Effective February 1, 2012, Citizens ceased providing Coverage B for the following structures
whether attached to the dwelling or not:

e Screened enclosures that are aluminum framed or not covered by the same or substantially
the same materials as that of the primary dwelling.

e Carports that are aluminum or not covered by the same or substantially the same materials as
that of the primary dwelling.

e Patios that have a roof covering not constructed of the same or substantially the same
materials as that of the primary dwelling.

e Awnings.

e Structures with a roof or wall covering that are thatch, lattice, slats or a similar material.

e Slat houses, chickees, tiki huts, gazebos, cabanas, canopies, pergolas or similar structures
constructed to be open to the weather.

Florida Mobile Home Relocation Corporation
Section 723.061(1)(d), F.S., provides that a mobile home owner and/or tenant can be evicted

from his or her mobile home due to a change in the use of the land comprising the mobile home
park. The park owner must give the affected mobile home owners and tenants at least 6 months’

® Section 627.351(6)(n)1., F.S.

% Section 627.351(6)(n)4., F.S.

'9Ch. 2009-87; 5.10, L.O.F.

' Section 627.351(6)(c)16., F.S.

12 http://www.myfloridacfo.com/division/consumers/insurancelibrary/insurance/residual_markets/citizens/citizens_-
_coverage_reduced_or_eliminated_in_2012.htm
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notice of the eviction due to the projected change in use, and of their need to secure other
accommodations.*®

In 2001, the Florida Mobile Home Relocation Corporation (corporation) was created to provide
payments to mobile home owners who are required to move due to a change in the use of the
land comprising their mobile home park, pursuant to s. 723.061(1)(d), F.S.* The corporation is
administered by a volunteer-based, six-member board.*® The board also employs or retains
attorneys, accountants, and administrative personnel to perform its duties.'®

The corporation receives funding from three sources:

e An annual one dollar surcharge on mobile home lots located in a mobile home park, collected
by the Department of Business and Professional Regulation (department) pursuant to
s. 723.007(2), F.S,;

e An annual one dollar surcharge on registration payments by mobile home owners collected
by the Department of Highway Safety and Motor Vehicles; and

e Funds collected from mobile home park owners when the mobile home owner applies for
payment of moving expenses or mobile home abandonment allowance.’

All funds are deposited into the Florida Mobile Home Relocation Trust Fund (Trust Fund),
established by s. 723.06115, F.S. Chapter 723, F.S., does not specify how the funds are to be
disbursed to the corporation. Instead, the transfer of funds is conducted pursuant to a
Memorandum of Understanding, entered into by the department and the corporation.

Currently, funds are disbursed to the corporation on a monthly basis, less any amounts withheld

for the required 8 percent contribution to the general revenue fund. According to the department,
during fiscal year 2011-2012, $759,376.86 was deposited into the Trust Fund while $698,945.71
of that amount was transferred to the corporation.

Florida Qualified Public Depository

The Florida Security for Public Deposits Act (act)'® delineates the powers and duties of the CFO
and the requirements that must be met by QPDs and public depositors.*® To provide protection of
public deposits, each QPD is required to pledge collateral at a level commensurate with the
amount of public deposits®® held and a measure of its financial stability, as determined by the

13 Section 723.061(1)(d)2., Florida Statutes.

14 See generally: ss. 723.0611, 723.0612, and 723.06116, Florida Statutes.

15 Department of Business and Professional Regulation Internal Audit Report A-1112-BPR-032, page 2, dated October 4,
2012.

1.

7 Department of Business and Professional Regulation Internal Audit Report A-1112-BPR-032, page 1, dated October 4,
2012.

'8 Chapter 280, F.S.

9 A public depositor is the official custodian of funds for a governmental unit who is responsible for handling public
deposits.

2 A public deposit is defined as the moneys of the State or of any State university, county, school district, community
college, special district, metropolitan governments, or municipality, including agencies, boards, bureaus, commissions, and
institutions of any of the foregoing, or of any court, and includes the moneys of all county officers, including constitutional
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CFO. The CFO may demand payment under a letter of credit or direct a custodian to deposit or
transfer collateral and proceeds of securities not previously credited upon the occurrence of one
or more triggering events as provided for in law.”* The act provides that when the CFO
determines that a QPD default or insolvency has occurred, the loss to public depositors is to be
satisfied, insofar as possible, first through any applicable deposit insurance and then through
demanding payment under letters of credit or the sale of collateral pledged or deposited by the
defaulting QPD.? The CFO is to provide coverage of any remaining loss by use of amounts
assessed and collected from the other QPDs.

Il. Effect of Proposed Changes:

Section 1. The CS amends s. 627.351, F.S., to require Citizens Property Insurance Corporation
provide coverage for manufactured or mobile home dwellings for a minimum insured value of at
least $3,000. Such coverage must also include the following attached structures:

e Screened enclosures that are aluminum framed or screened enclosures that are not covered by
the same or substantially the same materials as that of the primary dwelling.

e Carports that are aluminum or carports not covered by the same or substantially the same
materials as that of the primary dwelling.

e Patios that have a roof covering constructed of materials that are not the same or substantially
the same materials as that of the primary dwelling.

Section 2. The CS amends s. 723.06115, F.S., to specify the manner in which funds from the
Florida Mobile Home Relocation Trust Fund (trust fund) are to be disbursed by the Department
of Business and Professional Regulation (department) to the Florida Mobile Home Relocation
Corporation (corporation). All funds transferred from the trust fund to the corporation shall be
transferred electronically and maintained in a qualified public depository (QPD) specified by the
corporation.

The CS requires before the beginning of each fiscal year, the corporation shall submit its annual
operating budget, as approved by the corporation board, for the fiscal year and set forth that
amount to the department in writing. The department shall electronically transfer one-fourth of
the operating budget to the corporation each quarter. The department shall make the first one-
fourth quarter transfer on the first business day of the fiscal year and make the remaining one-
fourth quarter transfers before the second business day of the second, third, and fourth quarters.
The corporation board may approve changes to the operational budget for a fiscal year by
providing written notification of such changes to the department. The written notification must
indicate the changes to the operational budget and the conditions that were unforeseen at the time
the corporation developed the operational budget and why the changes are essential in order to
continue operation of the corporation.

officers, that are placed on deposit in a bank, savings bank, or saving association and for which the bank, savings bank, or
savings association is required to maintain reserves.

21 Examples of triggering events include those instances in which the CFO determines that an immediate danger to the public
health, safety, or welfare exists; the QPD defaults or becomes insolvent; the QPD fails to pay an administrative penalty; the
QPD fails to meet financial condition standards; and the QPD pledges, deposits, or has issued insufficient or unacceptable
collateral to meet required collateral within the required time. [Section 280.041(6), F.S.]

?2 Section 280.08, F.S.
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VI.

The CS requires the corporation to periodically submit requests to the department for the
electronic transfer of funds to the corporation needed to make payments to mobile home owners
whose applications have been approved under the corporation’s relocation program. The
corporation’s requests to the department for the additional transfer of such funds must include
documentation sent to the department indicating the amount of funds needed, the name and
location of the mobile home park, the number of approved applications for moving expenses or
abandonment allowance, and summary information specifying the number and type, single-
section or multisection, of homes moved or abandoned. The department shall process requests
that include such documentation, subject to the availability of sufficient funds within the trust
fund within 5 business days after receipt of the request.

Additionally, the CS allows the department to inspect the corporation’s records 5 business days
after the corporation receives written notice from the department.

Section 3. This bill takes effect upon becoming a law.
Constitutional Issues:

A. Municipality/County Mandates Restrictions:

None.

B. Public Records/Open Meetings Issues:
None.

C. Trust Funds Restrictions:
None.

Fiscal Impact Statement:

A. Tax/Fee Issues:
None.
B. Private Sector Impact:

Manufactured or mobile home owners will be able to purchase Citizens Property
Insurance coverage for their screen enclosures, carports and patios.

C. Government Sector Impact:
None.
Technical Deficiencies:

None.
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VII.

VIII.

Related Issues:

None.

Additional Information:

A.

Committee Substitute — Statement of Substantial Changes:
(Summarizing differences between the Committee Substitute and the prior version of the bill.)

CS by Banking and Insurance on March 14, 2013:

The CS requires Citizens provide coverage for manufactured or mobile home dwellings
for a minimum insured value of at least $3,000. Such coverage must also include the
following attached structures:

e Screened enclosures that are aluminum framed or screened enclosures that are not
covered by the same or substantially the same materials as that of the primary
dwelling.

o Carports that are aluminum or carports not covered by the same or substantially the
same materials as that of the primary dwelling.

o Patios that have a roof covering constructed of materials that are not the same or
substantially the same materials as that of the primary dwelling.

The CS also requires that the corporation’s board must approve the operational budget
before submitting to the department. The corporation must provide to the department
certain documentation before monies can be transferred from the trust fund for relocation
payments. The CS specifies all funds transferred from the trust fund are to be transferred
electronically and placed in a qualified public depository. Additionally, the CS allows the
department to inspect the corporation’s records at anytime with 5 business days notice.

Amendments:

None.

This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate.
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Please see Section VIII. for Additional Information:

A. COMMITTEE SUBSTITUTE..... Statement of Substantial Changes

B. AMENDMENTS........ccccvvvvinnne |:| Technical amendments were recommended
|:| Amendments were recommended
|:| Significant amendments were recommended

Summary:

CS/CS/SB 398 clarifies that a supervising physician may delegate to a physician assistant
authority to order medications, including controlled substances, for patients in hospitals,
ambulatory surgical centers and mobile surgical facilities.

This CS for CS substantially amends sections: 458.347 and 459.022 of the Florida Statutes:
Present Situation:
Background

A physician assistant (PA) is a medical professional who works as part of a team with a doctor.
A PA may perform physical examinations, diagnose and treat illnesses, order and interpret lab
tests, perform procedures, assist in surgery, provide patient education and counseling and make
rounds in hospitals and nursing homes. A PA is a graduate of an accredited PA educational
program who is nationally certified and state-licensed to practice medicine with the supervision
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of a physician.! In Florida, PAs are licensed and regulated under the Medical Practice Act at
s. 458.347, F.S., and the Osteopathic Medical Practice Act at s. 459.022, F.S.

A supervising physician may delegate only tasks and procedures to the physician assistant which
are within the supervising physician’s scope of practice. The physician assistant may work in any
setting that is within the scope of practice of the supervising physician’s practice. The Board of
Medicine and the Board of Osteopathic Medicine (the boards) are required to adopt rules
pertaining to the general principles that supervising physicians must use in developing the scope
of practice of a physician assistant under direct supervision and under indirect supervision.” The
supervising physician’s scope of practice includes “those tasks and procedures which the
supervising physician is qualified by training or experience to perform.”*

Under current law, a supervisory physician may delegate to a fully licensed PA the authority to
prescribe or dispense any medication used in the supervisory physician’s practice unless such
medication is listed on the a formulary of drugs that a physician assistant may not prescribe
(generally referred to as the negative formulary).* The Legislature specified that the negative
formulary must include controlled substances, general anesthetics, and radiographic contrast
materials. > This same section of law that dictates at least part of the contents of the negative
formulary, also provides:

This paragraph does not prohibit a supervisory physician from delegating to a
physician assistant the authority to order medication for a hospitalized patient of
the supervisory physician.

The boards adopted the following negative formulary: ®

(1) PHYSICIAN ASSISTANTS APPROVED TO PRESCRIBE MEDICINAL
DRUGS UNDER THE PROVISIONS OF SECTION 458.347(4)(e) OR 459.022
(4)(e), F.S., ARE NOT AUTHORIZED TO PRESCRIBE THE FOLLOWING
MEDICINAL DRUGS, IN PURE FORM OR COMBINATION:

(a) Controlled substances, as defined in Chapter 893, F.S.;

(b) General, spinal or epidural anesthetics;

(c) Radiographic contrast materials.
(2) A supervising physician may delegate to a prescribing physician assistant only
such authorized medicinal drugs as are used in the supervising physician’s
practice, not listed in subsection (1).
(3) Subject to the requirements of this subsection, Sections 458.347 and 459.022,
F.S., and the rules enacted thereunder, drugs not appearing on this formulary may
be delegated by a supervising physician to a prescribing physician assistant to
prescribe.

! See American Academy of Physician Assistants available at: http://www.aapa.org/the pa_profession/what_is_a_pa.aspx
(last visited on Feb. 19, 2013).

? Sections 458.347(4) and 459.022(4), F.S.

® Rules 64B8-30.012 and 64B15-6.010, F.A.C.

* Sections 458.347(4)(e) and 459.022(4)(e), F.S.

® Section 458.347(4)(), F.S.

® Rules 64B8-30.008 and 64B15-6.0038, F.A.C.
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(4) Nothing herein prohibits a supervising physician from delegating to a
physician assistant the authority to order medicinal drugs for a hospitalized
patient of the supervising physician, nor does anything herein prohibit a
supervising physician from delegating to a physician assistant the administration
of a medicinal drug under the direction and supervision of the physician
(emphasis added).

The Florida Academy of Physician Assistants indicates that certain hospitals have questioned the
authority of PAs to order medications, specifically controlled substances, in the hospital setting
given the uncertainty in the differing terminology between “prescribing” authority and
“ordering” authority contained in the law and rules.

The terms “prescribe” and “order” are not defined in the Medical Practice Act or the Osteopathic
Medical Practice Act.

An “order” is a term of art generally used in a hospital or institutional setting where an
authorized practitioner orders a medication for an inpatient rather than prescribes a medication.’
The order is recorded in the medical record and the medication is administered to the patient by
licensed nurses or other appropriately licensed health care personnel.

Under the Florida Pharmacy Act, a “prescription” includes any order for drugs or medicinal
supplies written or transmitted by any means of communication by a duly licensed practitioner
authorized by the laws of the state to prescribe such drugs or medicinal supplies and intended to
be dispensed by a pharmacist.® The Florida Comprehensive Drug Abuse Prevention and Control
Act, ch. 893, F.S., provides a similar definition for that term.’

DEA Registration

An individual practitioner who is an agent or employee of another practitioner (other than a mid-
level practitioner™®) registered to dispense controlled substances, may, when acting in the normal
course of business or employment, administer or dispense (other than by issuance of a
prescription) controlled substances if and to the extent authorized by state law, under the
registration of the employer or principal practitioner in lieu of being registered himself or herself.

Practitioners (e.g., interns, residents, staff physicians, mid-level practitioners) who are agents or
employees of a hospital or other institution, may, when acting in the usual course of business or
employment, administer, dispense, or prescribe controlled substances under the registration of
the hospital or other institution in which he or she is employed, in lieu of individual registration,
provided that:

" See for example: 42 C.F.R. 482.23(c) relating to Conditions of Participation for Hospitals under Medicare, Standard:
Preparation and administration of drugs and Rule 64B16-28.602, F.A.C., relating to rules of the Board of Pharmacy for
Institutional Class Il Dispensing.

® Section 465.003(14), F.S.

% Section 893.02(22), F.S.

10 Examples of mid-level practitioners include, but are not limited to: nurse practitioners, nurse midwives, nurse anesthetists,
clinical nurse specialists, physician assistants.



BILL: CS/CS/SB 398 Page 4

e The dispensing, administering, or prescribing is in