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2013 Regular Session     The Florida Senate  

 COMMITTEE MEETING EXPANDED AGENDA 

   

    CRIMINAL JUSTICE 

 Senator Evers, Chair 

 Senator Smith, Vice Chair 

 
MEETING DATE: Monday, March 4, 2013 

TIME: 3:30 —5:30 p.m. 
PLACE: Mallory Horne Committee Room, 37 Senate Office Building 

MEMBERS: Senator Evers, Chair; Senator Smith, Vice Chair; Senators Altman, Bradley, Dean, Gibson, and 
Simmons 

 

TAB OFFICE and APPOINTMENT (HOME CITY) FOR TERM ENDING COMMITTEE ACTION 

 
 

 
Senate Confirmation Hearing: A public hearing will be held for consideration of the below-

named executive appointments to the offices indicated. 
 

 
 

 Parole Commission   

1  Cohen, Bernard R., Sr. (Tallahassee) 06/30/2014 Recommend Confirm 
        Yeas 7 Nays 0 

 

 Parole Commission   

2  Coonrod, Melinda N. () 06/30/2018 Recommend Confirm 
        Yeas 7 Nays 0 

 

 Criminal Conflict and Civil Regional Counsel - First District 
Court of Appeal 

  

3  Lewis, Jeffrey E. () 07/01/2015 Recommend Confirm 
        Yeas 7 Nays 0 

 

 Criminal Conflict and Civil Regional Counsel - Second 
District Court of Appeal 

  

4  Neymotin, Ita M. Esquire () 07/01/2015 Recommend Confirm 
        Yeas 7 Nays 0 

 

 Criminal Conflict and Civil Regional Counsel - Third District 
Court of Appeal 

  

5  Zenobi, Eugene F. Esquire () 07/01/2015 Recommend Confirm 
        Yeas 7 Nays 0 

 

 Criminal Conflict and Civil Regional Counsel - Fifth District 
Court of Appeal 

  

6  Deen, Jeffrey D. Esquire () 07/01/2015 Recommend Confirm 
        Yeas 7 Nays 0 

 

TAB BILL NO. and INTRODUCER 
BILL DESCRIPTION and 

SENATE COMMITTEE ACTIONS COMMITTEE ACTION 

 
7 
 

 
SB 400 

Dean 
(Identical H 611) 
 

 
False Reports to Law Enforcement Officers; 
Increasing criminal penalties for a second or 
subsequent conviction of providing false information 
to a law enforcement officer concerning the alleged 
commission of a crime, etc. 
 
CJ 03/04/2013 Not Considered 
JU   
ACJ   
AP   
 

 
Not Considered 
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TAB BILL NO. and INTRODUCER 
BILL DESCRIPTION and 

SENATE COMMITTEE ACTIONS COMMITTEE ACTION 

 
8 
 

 
SB 420 

Sachs 
(Similar H 159) 
 

 
Sentencing for Controlled Substance Violations; 
Providing for an exception to mandatory minimum 
sentencing requirements for certain violators of 
specified controlled substance provisions; specifying 
criteria to qualify for an exception; providing criteria 
that may be considered by a court in departing for the 
mandatory minimum term of imprisonment; requiring 
a court to make certain statements if it departs from 
the mandatory minimum term of imprisonment, etc. 
 
CJ 03/04/2013 Favorable 
JU   
ACJ   
AP   
 

 
Favorable 
        Yeas 6 Nays 1 
 

 
9 
 

 
SB 540 

Dean 
(Compare H 829) 
 

 
Mandatory Supervision of Specified Offenders by the 
Department of Corrections; Requiring that persons 
convicted on or after a specified date of crimes in 
specified categories be released only under 
mandatory supervision; renaming the conditional 
release program as the “mandatory supervision 
program", etc. 
 
CJ 03/04/2013 Not Considered 
JU   
ACJ   
AP   
 

 
Not Considered 
 

 
10 
 

 
SB 672 

Evers 
(Similar CS/H 4019) 
 

 
Youth Custody Officers; Repealing provisions relating 
to the creation, duties, and qualifications of the youth 
custody officer position within the Department of 
Juvenile Justice, etc. 
 
CJ 03/04/2013 Not Considered 
JU   
ACJ   
AP   
 

 
Not Considered 
 

 
11 
 

 
SB 676 

Evers 
(Similar H 617) 
 

 
Juvenile Justice Circuit Advisory Boards; Revising the 
juvenile justice circuit advisory boards; providing that 
the purpose of each juvenile justice circuit advisory 
board is to render advice and direction to the 
Department of Juvenile Justice when developing and 
implementing juvenile justice programs; requiring 
each advisory board to develop a comprehensive 
plan for the circuit by a specified date to facilitate 
interagency cooperation and to prepare 
recommendations for public and private grants; 
requiring each member of the board to comply with 
the Code of Ethics for Public Officers and Employees, 
etc. 
 
CJ 03/04/2013 Fav/CS 
JU   
ACJ   
AP   
 

 
Fav/CS 
        Yeas 6 Nays 1 
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TAB BILL NO. and INTRODUCER 
BILL DESCRIPTION and 

SENATE COMMITTEE ACTIONS COMMITTEE ACTION 

 
12 
 

 
SB 678 

Evers 
(Compare CS/H 353, CS/H 4019) 
 

 
Malicious Battery and Infliction of Cruel or Inhuman 
Treatment on a Juvenile Offender; Providing that it is 
unlawful for an employee of the Department of 
Juvenile Justice to commit a battery or to inflict cruel 
or inhuman treatment on a juvenile offender; 
providing criminal penalties;  providing that battery or 
the infliction of cruel or inhuman treatment on a 
juvenile offender constitutes sufficient cause to 
dismiss the employee from employment with the 
department and to prohibit such employee from being 
employed again in any capacity with the juvenile 
justice system, etc. 
 
CJ 03/04/2013 Not Considered 
JU   
 

 
Not Considered 
 

 
13 
 

 
SB 742 

Evers 
(Similar H 685) 
 

 
Parole Interview Dates for Certain Inmates; Extending 
from 2 years to 7 years the period between parole 
interview dates for inmates convicted of committing 
certain specified crimes, etc. 
 
CJ 03/04/2013 Not Considered 
JU   
ACJ   
AP   
 

 
Not Considered 
 

 
14 
 

 
SB 846 

Brandes 
(Identical H 797) 
 

 
Search and Seizure of a Portable Electronic Device; 
Providing that information contained in a portable 
electronic device is not subject to a search by a law 
enforcement officer incident to an arrest except 
pursuant to a warrant issued by a duly authorized 
judicial officer using procedures established by law; 
providing that a search warrant may not be issued for 
the location of an electronic device for a period of 
time longer than is necessary to achieve the objective 
of the search warrant authorization; providing 
exceptions to the requirement to obtain a search 
warrant for location information, etc 
 
CJ 03/04/2013 Fav/CS 
JU   
AP   
 

 
Fav/CS 
        Yeas 5 Nays 2 
 

 
 
 

 
Other Related Meeting Documents 
 
 

 
 
 

 





















































































































































































The Florida Senate 

BILL ANALYSIS AND FISCAL IMPACT STATEMENT 
(This document is based on the provisions contained in the legislation as of the latest date listed below.) 

Prepared By: The Professional Staff of the Committee on Criminal Justice  

 

BILL:  CS/SB 400 

INTRODUCER:  Criminal Justice Committee and Senator Dean 

SUBJECT:  False Reports to Law Enforcement Officers 

DATE:  March 11, 2013 

 

 ANALYST  STAFF DIRECTOR  REFERENCE  ACTION 

1. Erickson  Cannon  CJ  Fav/CS 

2.     JU   

3.     ACJ   

4.     AP   

5.        

6.        

 

Please see Section VIII. for Additional Information: 

A. COMMITTEE SUBSTITUTE..... X Statement of Substantial Changes 

 B. AMENDMENTS........................  Technical amendments were recommended 

   Amendments were recommended 

   Significant amendments were recommended 

 

I. Summary: 

CS/SB 400 increases the offense degree for knowingly giving false information to a law 

enforcement officer from a first degree misdemeanor to a third degree felony if one of two 

circumstances applies. In the first circumstance, the information the person gave to the law 

enforcement officer was communicated orally and the officer‟s account of that information is 

corroborated by an audio recording or audio recording in a video of that information; a written or 

recorded statement made by the person who gave that information; or another person who was 

present when the person gave that information to the officer and heard that information. In the 

second circumstance, the information the person gave to the law enforcement officer was 

communicated in writing. 

 

This bill substantially amends section 837.05, Florida Statutes. 

REVISED:         
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II. Present Situation: 

Recent Legislation Regarding False Information Reporting 

The Senate Select Committee on Protecting Florida‟s Children was created on August 10, 2011, 

in the wake of the Casey Anthony verdict.
1
 The committee was charged with examining the 

various policy options to further advance the protection of children and determine whether 

changes to current law were needed. 

 

The committee identified the relevant laws on child abuse and providing false information in 

missing children investigations. The committee examined ch. 827, F.S., relating to the abuse of 

children, s. 406.12, F.S., relating to the duty to report a death, and s. 837.055, F.S., relating to 

knowingly giving false information to a law enforcement officer during a missing person 

investigation. Particular attention was given to ss. 827.03
2
 and 837.055, F.S.,

3
 and their 

relationship to the circumstances in the Anthony case. 

 

After reviewing these laws and receiving testimony from child abuse officials, law enforcement 

officials, prosecutors, and defense attorneys, the committee recommended amending s. 837.055, 

F.S., to make it a third degree felony to knowingly and willfully give false information to a law 

enforcement officer who is conducting a missing person investigation involving a child 16 years 

of age or younger with the intent to mislead the officer or impede the investigation and the child 

who is the subject of the investigation suffers great bodily harm, permanent disability, permanent 

disfigurement, or death.
4
 

 

The Legislature passed CS/HB 37,
5
 which enacted into law the changes to s. 837.055, F.S., 

recommended by the committee. 

 

False Information Reporting Under Section 837.05, F.S. 

Although the Legislature amended s. 837.055, F.S., the statute under which Casey Anthony was 

convicted of providing false information to a law enforcement officer, Anthony was initially 

charged (by information) by the State Attorney with providing false information to a law 

enforcement officer in violation of s. 837.05, F.S.
6
 This statute provides that it is a first degree 

                                                 
1
 A grand jury indicted Casey Anthony based on their determination of her alleged involvement in the death of her 2 year-old 

daughter, Caylee. Anthony was charged with first degree murder, aggravated child abuse, aggravated manslaughter of a child, 

and providing false information to a law enforcement. She pled not guilty. On July 5, 2011, a jury found Anthony not guilty 

of all of the charges except the four counts of providing false information to a law enforcement officer in violation of 

s. 893.055, F.S. Anthony received a sentence of one year in jail and a $1,000 fine for each count. See Senate Analysis of 

SB 858, dated January 20, 2012 (available at http://www.flsenate.gov/). The Florida Fifth District Court of Appeal recently 

set aside two of Anthony‟s four convictions for providing false information because the court found those convictions 

violated double jeopardy principles. See Anthony v. State, 2013 WL 275533 (Fla. 5th DCA January 25, 2013). 
2
 Section 827.03, F.S., punishes various acts of child abuse and neglect.  

3
 Section 837.055(1), F.S., which was not altered by the 2012 legislative changes to s. 837.055, F.S. (described in the text of 

this analysis), provides that it was a first degree misdemeanor to knowingly and willfully give false information to a law 

enforcement officer who is conducting a missing person investigation or a felony criminal investigation with the intent to 

mislead the officer or impede the investigation. 
4
 Senate Analysis of SB 858, dated January 20, 2012, supra. 

5
 Chapter 2012-53, LO.F. 

6
 Court documents on file with the Senate Committee on Criminal Justice. 
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misdemeanor to knowingly give false information to a law enforcement officer concerning the 

alleged commission of a crime. 

 

Staff did not find any Florida appellate case relevant to application of s. 837.05, F.S., in the 

context of providing false information to a law enforcement officer who is conducting a missing 

person investigation. However, the Florida Third District Court of Appeal, in reviewing a case 

involving a defendant convicted for giving false statements to police at a police station during a 

homicide investigation, stated, in dicta, that if the defendant “is guilty of an offense involving 

false statements, it must be an offense provided for in Section 837.012
7
 or 837.05, Florida 

Statutes (1977).”
8
 

III. Effect of Proposed Changes: 

The bill amends s. 837.05, F.S., to increase the offense degree for knowingly giving false 

information to a law enforcement officer from a first degree misdemeanor
9
 to a third degree 

felony
10

 if one of two circumstances applies. In the first circumstance, the information the person 

gave to the law enforcement officer was communicated orally and the officer‟s account of that 

information is corroborated by an audio recording or audio recording in a video of that 

information; a written or recorded statement made by the person who gave that information; or 

another person who was present when the person gave that information to the officer and heard 

that information. In the second circumstance, the information the person gave to the law 

enforcement officer was communicated in writing. 

 

The effective date of the bill is October 1, 2013. 

IV. Constitutional Issues: 

A. Municipality/County Mandates Restrictions: 

The bill does not impact municipalities and counties under the requirements of Article 

VII, Section 18, of the Florida Constitution. 

B. Public Records/Open Meetings Issues: 

The bill does not raise public records or open meetings issues under the requirements of 

Article I, Section 24(a) and (b), of the Florida Constitution. 

                                                 
7
 Section 837.012(1), F.S., provides that it is a first degree misdemeanor for a person to make a false statement, which he or 

she does not believe to be true, under oath, not in an official proceeding, in regard to any material matter. Section 837.05, 

F.S., does not contain any „oath‟ requirement. 
8
 Schramm v. State, 374 So.2d 1043, 1045 (Fla. 3rd DCA 1979) (footnotes omitted). The appellate court reversed Schramm‟s 

conviction for a violation of s. 837.02, F.S. (perjury in an official proceeding). 
9
 A first degree misdemeanor is punishable by up to a year in jail, a fine of up to $1,000, or both. Sections 775.082 and 

775.083, F.S. 
10

 A third degree felony is punishable by up to 5 years in state prison, a fine of up to $5,000, or both. Sections 775.082 and 

775.083, F.S. However, if total sentence points scored under the Criminal Punishment Code are 22 points or fewer, the court 

must impose a nonstate prison sanction, unless the court makes written findings that this sanction could present a danger to 

the public. Section 775.082(10), F.S. The third degree felony created by the bill is not ranked in the offense severity ranking 

chart of the Criminal Punishment Code (s. 921.0022, F.S) and is, therefore, ranked based on its degree as a Level 1 offense 

(s. 921.0023, F.S.). 



BILL: CS/SB 400   Page 4 

 

C. Trust Funds Restrictions: 

The bill does not impact trust fund restrictions under the requirements of Article III, 

Section 19(f), of the Florida Constitution. 

V. Fiscal Impact Statement: 

A. Tax/Fee Issues: 

None. 

B. Private Sector Impact: 

None. 

C. Government Sector Impact: 

The Criminal Justice Impact Conference, which provides the final, official estimate of the 

prison bed impact, if any, of legislation estimated that the original bill would have an 

insignificant prison bed impact due to low volume and the creation of an unranked third 

degree felony. Although, CS/SB 400 differs substantially from the original bill it also 

creates an unranked third degree felony and is more narrowly drawn than the original bill 

in regard to how this offense may be committed. 

VI. Technical Deficiencies: 

None. 

VII. Related Issues: 

None.  

VIII. Additional Information: 

A. Committee Substitute – Statement of Substantial Changes: 
(Summarizing differences between the Committee Substitute and the prior version of the bill.) 

CS by Criminal Justice on March 11, 2013: 

Increases the offense degree for knowingly giving false information to a law enforcement 

officer from a first degree misdemeanor to a third degree felony if one of two 

circumstances applies. In the first circumstance, the information the person gave to the 

law enforcement officer was communicated orally and the officer‟s account of that 

information is corroborated by an audio recording or audio recording in a video of that 

information; a written or recorded statement made by the person who gave that 

information; or another person who was present when the person gave that information to 

the officer and heard that information. In the second circumstance, the information the 

person gave to the law enforcement officer was communicated in writing. 
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B. Amendments: 

None. 

This Senate Bill Analysis does not reflect the intent or official position of the bill‟s introducer or the Florida Senate. 
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The Committee on Criminal Justice (Dean) recommended the 

following: 

 

Senate Amendment (with title amendment) 1 

 2 

Delete lines 14 - 23 3 

and insert: 4 

(1)(a) Except as provided in paragraph (b) or subsection 5 

(2), a person who whoever knowingly gives false information to a 6 

any law enforcement officer concerning the alleged commission of 7 

any crime, commits a misdemeanor of the first degree, punishable 8 

as provided in s. 775.082 or s. 775.083. 9 

(b) A person who commits a violation of paragraph (a) 10 

commits a felony of the third degree, punishable as provided in 11 

s. 775.082, s. 775.083, or s. 775.084, if the person has 12 
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previously been convicted of a violation of paragraph (a) and 13 

subparagraph 1. or 2. applies: 14 

1. The information the person gave to the law enforcement 15 

officer was communicated orally and the officer's account of 16 

that information is corroborated by: 17 

(a) An audio recording or audio recording in a video of 18 

that information; 19 

(b) A written or recorded statement made by the person who 20 

gave that information; or 21 

(c) Another person who was present when the person gave 22 

that information to the officer and heard that information. 23 

2. The information the person gave to the law enforcement 24 

officer was communicated in writing. 25 

 26 

 27 

================= T I T L E  A M E N D M E N T ================ 28 

And the title is amended as follows: 29 

Delete lines 3 - 7 30 

and insert: 31 

officers; amending s. 837.05, F.S.; providing that it 32 

is a third degree felony to knowingly give false 33 

information to a law enforcement officer concerning 34 

the alleged commission of a crime if the defendant has 35 

previously been convicted of this offense and the 36 

information, if communicated orally, is corroborated 37 

in a specified manner, or was communicated in writing; 38 

providing an effective date. 39 
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CODING: Words stricken are deletions; words underlined are additions. 

A bill to be entitled 1 

An act relating to false reports to law enforcement 2 

officers; amending s. 837.05, F.S.; increasing 3 

criminal penalties for a second or subsequent 4 

conviction of providing false information to a law 5 

enforcement officer concerning the alleged commission 6 

of a crime; providing an effective date. 7 

 8 

Be It Enacted by the Legislature of the State of Florida: 9 

 10 

Section 1. Section 837.05, Florida Statutes, is amended to 11 

read: 12 

837.05 False reports to law enforcement authorities.— 13 

(1) Except as provided in subsection (2), a person who 14 

whoever knowingly gives false information to a any law 15 

enforcement officer concerning the alleged commission of any 16 

crime, commits: 17 

(a) For a first offense resulting in conviction, a 18 

misdemeanor of the first degree, punishable as provided in s. 19 

775.082 or s. 775.083. 20 

(b) For a second or subsequent offense resulting in 21 

conviction, a felony of the third degree, punishable as provided 22 

in s. 775.082, s. 775.083, or s. 775.084. 23 

(2) A person who Whoever knowingly gives false information 24 

to a law enforcement officer concerning the alleged commission 25 

of a capital felony, commits a felony of the third degree, 26 

punishable as provided in s. 775.082, s. 775.083, or s. 775.084. 27 

Section 2. This act shall take effect October 1, 2013. 28 
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BILL ANALYSIS AND FISCAL IMPACT STATEMENT 
(This document is based on the provisions contained in the legislation as of the latest date listed below.) 

Prepared By: The Professional Staff of the Committee on Criminal Justice  

 

BILL:  SB 420 

INTRODUCER:  Senators Sachs, Joyner, and Soto 

SUBJECT:  Sentencing for Controlled Substance Violations 

DATE:  February 25, 2013 

 

 ANALYST  STAFF DIRECTOR  REFERENCE  ACTION 

1. Erickson  Cannon  CJ  Favorable 

2.     JU   

3.     ACJ   

4.     AP   

5.        

6.        

 

I. Summary: 

SB 420 provides that, upon a motion from the state attorney, defendant, or defendant‟s counsel, 

the sentencing court may depart from the mandatory minimum term of imprisonment the 

defendant would otherwise receive for trafficking in an illegal drug under s. 893.135(1)(c), F.S., 

if the trafficking violation involved possession of a prescription drug; the violation did not 

involve use, etc., of physical force or a firearm, deadly weapon, or dangerous instrument; the 

violation did not involve serious bodily injury to, or disfigurement or death of, another person; 

the defendant does not have a previous felony conviction; and the defendant has not previously 

requested such departure. 

 

This bill substantially amends section 893.135 of the Florida Statutes. 

II. Present Situation: 

Drug Trafficking/Opioids 

Section 893.135, F.S., punishes drug trafficking. Section 893.135(1)(c), F.S., punishes 

trafficking in opium, opium derivatives, opiates, various opioids,
1
 and any other substances 

covered under this paragraph. There are four categories of violations under this paragraph: 

                                                 
1
 According to MedicineNet.com, an „opioid‟ is: “1. A synthetic narcotic that resembles the naturally occurring opiates. 

2. Any substance that binds to or otherwise affects the opiate receptors on the surface of the cell.” (This information is 

available at: http://www.medterms.com/script/main/art.asp?articlekey=13744.) Other definitions of the term are broader. For 

example, WebMD LLC defines „opioids‟ “by their ability to bind to and influence opiate receptors on cell membranes” and 

states that they can be divided into 3 classes. The first class is “[n]aturally occurring opioids: The classic natural opioids are 

opium and morphine. Opium is extracted from the plant Papaver somniferum (the opium poppy), and morphine is the 

REVISED:         
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 “Trafficking in illegal drugs” (first degree felony). 

 “Trafficking in illegal drugs” (first degree felony punishable by life imprisonment). 

 “Trafficking in illegal drugs” (capital felony). 

 “Capital importation of illegal drugs” (capital felony). 

 

“Trafficking in illegal drugs” (first degree felony) 

Section 893.135(1)(c)1., F.S., provides that any person who knowingly sells, purchases, 

manufactures, delivers, or brings into this state, or who is knowingly in actual or constructive 

possession
2
 of, 4 grams or more of any morphine, opium, oxycodone, hydrocodone, 

hydromorphone, or any salt, derivative, isomer, or salt of an isomer thereof, including heroin, as 

described in s. 893.03(1)(b), (2)(a), (3)(c)3., or (3)(c)4., F.S., or 4 grams or more of any mixture 

containing any such substance, but less than 30 kilograms of such substance or mixture, commits 

a first degree felony.
3
 

 

If a person violates s. 893.135(1)(c)1., F.S., and the quantity involved: 

 

 Is 4 grams
4
 or more, but less than 14 grams, the person shall be sentenced to a mandatory 

minimum term of imprisonment of 3 years and ordered to pay a fine of $50,000.
5
 

 Is 14 grams or more, but less than 28 grams, the person shall be sentenced to a mandatory 

minimum term of imprisonment of 15 years and ordered to pay a fine of $100,000.
6
 

 Is 28 grams or more, but less than 30 kilograms, the person shall be sentenced to a mandatory 

minimum term of imprisonment of 25 calendar years and pay a fine of $500,000.
7
 

 

                                                                                                                                                                         
primary active component of opium. Endogenous neural polypeptides such ... [as] endorphins and enkephalins are also 

natural opioids.” The second class is “[s]emi-synthetic opioids: Semisynthesis is a type of chemical synthesis that uses 

compounds isolated from natural sources (e.g., plants) as starting materials. Semi-synthetic opioids include heroin, 

oxycodone, oxymorphone, and hydrocodone.” The third class is “[s]ynthetic opioids: Synthetic opioids are made using total 

synthesis, in which large molecules are synthesized from a stepwise combination of small and cheap (petrochemical) building 

blocks. Synthetic opioids include buprenorphine, methadone, fentanyl, alfentanil, levorphanol, meperidine, codeine, and 

propoxyphene (withdrawn from US market).” This reference further states that “[t]he terms opiate and narcotic are generally 

used interchangeably with the term opioid.” (This information is available at: http://emedicine.medscape.com/article/287790-

overview.) For purposes of this analysis, staff generally applies the broader definition of „opioid.‟ 
2
 One important and unique feature of the drug trafficking statute is that the prosecutor is not required to prove that the 

possession of the controlled substance was with the intent to sell, deliver, manufacture, etc., the substance. 
3
 A first degree felony is generally punishable by up to 30 years in state prison. Section 775.082, F.S. Repeat offender 

sanctions may be available under ss. 775.082 and 775.084, F.S. Section 921.0024(1)(b), F.S., provides that if the primary 

offense is drug trafficking, the subtotal sentence points are multiplied, at the discretion of the court, for a Level 7 or Level 8 

offense, by 1.5. 
4
 For the purpose of comparison, the approximate weight of a U.S. currency note, regardless of denomination, is one gram. 

(This information is available at: http://www.moneyfactory.gov/faqlibrary.html.) 
5
 Section 893.135(1)(c)1.a., F.S. This offense is ranked in Level 7 of the Criminal Punishment Code offense severity ranking 

chart. Section 921.0022(3)(g), F.S. 
6
 Section 893.135(1)(c)1.b., F.S. This offense is ranked in Level 8 of the Criminal Punishment Code offense severity ranking 

chart. Section 921.0022(3)(h) , F.S. 
7
 Section 893.135(1)(c)1.c., F.S. This offense is ranked in Level 9 of the Criminal Punishment Code offense severity ranking 

chart. Section 921.0022(3)(i) , F.S. 
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“Trafficking in illegal drugs” (first degree felony punishable by life imprisonment) 

Section 893.135(1)(c)2., F.S., provides that any person who knowingly sells, purchases, 

manufactures, delivers, or brings into this state, or who is knowingly in actual or constructive 

possession of, 30 kilograms or more of any morphine, opium, oxycodone, hydrocodone, 

hydromorphone, or any salt, derivative, isomer, or salt of an isomer thereof, including heroin, as 

described in s. 893.03(1)(b), (2)(a), (3)(c)3., or (3)(c)4., F.S., or 30 kilograms or more of any 

mixture containing any such substance, commits a first degree felony punishable by life 

imprisonment
8
 and is ineligible for any form of discretionary early release except pardon or 

executive clemency or conditional medical release under s. 947.149, F.S. 

 

“Trafficking in illegal drugs” (capital felony) 

Section 893.135(1)(c)2., F.S., also provides that a person who violates this subparagraph 

commits a capital felony
9
 and shall also pay a fine of $500,000 if the court determines that, in 

addition to committing this violation, either of the following applies: 

 

 The person intentionally killed an individual or counseled, commanded, induced, procured, 

or caused the intentional killing of an individual and such killing was the result.
10

 

 The person‟s conduct in committing that act led to a natural, though not inevitable, lethal 

result.
11

 

 

“Capital importation of illegal drugs” (capital felony) 

Section 893.135(1)(c)3., F.S., provides that any person who knowingly brings into this state 60 

kilograms or more of any morphine, opium, oxycodone, hydrocodone, hydromorphone, or any 

salt, derivative, isomer, or salt of an isomer thereof, including heroin, as described in 

s. 893.03(1)(b), (2)(a), (3)(c)3., or (3)(c)4., F.S., or 60 kilograms or more of any mixture 

containing any such substance, and who knows that the probable result of such importation 

would be the death of any person, commits a capital felony and shall also pay a fine of $500,000. 

 

Prescription Medications and Drug Trafficking 

There are numerous prescription medications that are within the ambit of s. 893.135(1)(c), F.S., 

including medications that contain morphine, oxycodone, hydrocodone, hydromorphone, 

methadone, and fentanyl. A person who unlawfully possesses, purchases, sells, etc., these 

prescription medications in a trafficking weight may be subject to prosecution for drug 

trafficking under s. 893.135(1)(c), F.S. 

 

Trafficking weight involving pills or tablets is determined by the total weight of each pill or 

tablet multiplied by the number of pills or tablets possessed, etc. The total weight of a pill or 

tablet includes the weight of the controlled substance in the pill or tablet (e.g., hydrocodone) and 

the weight of noncontrolled substances or matter in the pill or tablet, such as coating, binders, 

                                                 
8
 As previously indicated, in general, a first degree felony is punishable by up to 30 years in state prison under s. 775.082, 

F.S. However, this section also provides that a first degree felony may be punished by a term of years not exceeding life 

imprisonment when specifically provided by statute. 
9
 A capital felony is punishable by life imprisonment or death. Section 775.082, F.S. See s. 921.142, F.S. (further proceedings 

to determine sentence for capital trafficking felonies). 
10

 Section 893.135(1)(c)2.a., F.S. 
11

 Section 893.135(1)(c)2.b., F.S. 
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and nonprescription drugs (e.g., acetaminophen).
12

 A relatively small number of pills or tablets 

may meet the 4 gram threshold for trafficking. In a 2012 report, the Office of Program Policy 

Analysis and Government Accountability (OPPAGA) cited the example of a pill that had a 

weight of 0.65 grams with 10 mg. of hydrocodone: “... [I]t takes 7 pills of 10 milligram 

hydrocodone, which are large pills with 325 to 750 milligrams of acetaminophen, to reach the 

threshold of 4 grams for a minimum mandatory prison sentence of three years.”
13

 Based upon 

this medication, the OPPAGA found that 22 pills would meet the 14 gram threshold (15-year 

mandatory minimum term) and 44 pills would meet the 28 gram threshold (25-year mandatory 

minimum term).
14

 

 

Due to the different compositions of prescription opioids, noncontrolled substances may add 

significantly to the total weight of the pill or tablet as, for example, is the case with medication 

that contains hydrocodone and acetaminophen. When comparing this medication to a sample 

medication containing oxycodone (sans acetaminophen), the OPPAGA found: “... [I]t takes 

approximately 31 pills of 30 milligram oxycodone to reach the threshold of 4 grams since this 

type of oxycodone is a smaller pill and does not include acetaminophen. Thus, it takes more 

oxycodone pills than hydrocodone pills to trigger a minimum mandatory sentence, even though 

oxycodone is more potent and likely to lead to adverse outcomes, such as addiction and 

overdose.”
15

 Based upon this oxycodone medication, the OPPAGA found that 108 pills would 

meet the 14 gram threshold (15-year mandatory minimum term) and 215 pills would meet the 28 

gram threshold (25-year mandatory minimum term).
16

 

 

OPPAGA Report: Sample Information Regarding Prescription Opioid Offenders 

The OPPAGA analyzed arrest reports for a sample of 194 offenders admitted to prison in Fiscal 

Year 2010-11 for opioid trafficking and determined that “almost all (93%) were convicted of 

trafficking in prescription painkillers.... [A]rrests most commonly involved oxycodone (73%) or 

hydrocodone (28%). In comparison, 6% of the offenders were convicted of trafficking in 

heroin.”
17

 

 

The OPPAGA provided the following information regarding how most of these arrests occurred: 

 

Most offenders in our sample (62%) were arrested for selling prescription painkillers to 

an undercover law enforcement officer or confidential informant.... In these cases, 

officers worked undercover to buy drugs from known dealers or monitored confidential 

informants during meetings they arranged to make purchases. In other cases, offenders 

were arrested for trafficking after a traffic stop or other law enforcement contact, or after 

being reported by a pharmacist for possible prescription fraud.
18

 

 

                                                 
12

 See ss. 893.02(16) and 893.135(6), F.S. 
13

 Opinions Are Mixed About Sentencing Laws for Painkiller Trafficking, Report No. 12-02 (January 2012), at p. 5, Office of 

Program Policy Analysis and Government Accountability (http://www.oppaga.state.fl.us/Summary.aspx?reportNum=12-02). 

This report is further cited as “OPPAGA Report.” 
14

 Id. 
15

 Id. 
16

 Id. 
17

 OPPAGA Report, at p. 3. 
18

 Id. 
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The majority of the offenders in the OPPAGA‟s sample illegally possessed or sold 30 to 90 pills: 

 

For most of the offenders convicted of trafficking in oxycodone or hydrocodone, their 

convictions were based on the illegal possession or sale of a number of pills equivalent to 

one or two prescriptions. For those offenders sentenced for trafficking in hydrocodone, 

50% were arrested for possessing or selling fewer than 30 pills and 25% were arrested for 

fewer than 15 pills. For offenders sentenced for trafficking in oxycodone, offenders 

possessed or sold a median number of 91 pills at the time of their arrests. 

 

Following accepted medical practice, physicians may prescribe 30 or more prescription 

painkillers for patients with chronic pain
19

 or recovering from surgery. For example, a 

patient recovering from surgery may receive a one-time prescription of 30 to 60 

hydrocodone or oxycodone pills, often in forms that also contain acetaminophen. Illegal 

possession of such an amount could trigger a minimum mandatory sentence.
20

 

 

Most of the offenders in the OPPAGA sample did not have a prior drug trafficking record and 

were determined by prison staff to need substance abuse treatment: 

 

Our analysis of Department of Corrections data on the 1,200 offenders admitted to prison 

for opioid trafficking in Fiscal Year 2010-11 found that 74% had not previously been 

admitted to prison.... Half had either never been on probation or had been on probation 

solely for drug possession, and 81% did not have a prior history of offenses involving 

selling or trafficking drugs. Most (84%) had no current or past violent offenses. 

 

These offenders tended to have substance abuse problems and were at low risk for 

recidivism. Prison staff assessments determined that 65% of these offenders needed 

substance abuse treatment and 61% were at low risk for recidivism.
21

 

 

Mandatory Minimum Terms of Imprisonment 

The Criminal Punishment Code (Code)
22

 is Florida‟s framework or mechanism for determining 

permissible sentencing ranges for noncapital felonies. Noncapital felonies sentenced under the 

                                                 
19

 Drug trafficking penalties (including mandatory minimum terms) may influence whether a “dose tolerant” chronic pain 

management patient continues to receive a prescription opioid. “Medical information indicates that chronic pain management 

patients are rarely addicted to the opioid analgesics prescribed them for pain but over time may develop a tolerance to and 

physical dependence upon opioid analgesics that may be misperceived as addiction rather than the „normal consequences of 

sustained opioid use.‟ Some practitioners may be reluctant to treat chronic management cases for fear that regulatory and law 

enforcement agencies may not understand or appreciate this distinction.” A Policy Analysis of Minimum Mandatory 

Sentencing for Drug Trafficking, Interim Report 2010-109 (October 2009), at p. 9 (footnotes omitted), Committee on 

Criminal Justice, The Florida Senate, quoting June L. Dahl, “How to Reduce Fears of Legal/Regulatory Scrutiny in 

Managing Pain in Cancer Patients,” 3 Journal of Supportive Oncology 5 (September – October 2005), at p. 386. This report is 

further cited as “Senate Interim Report 2010-09.”  
20

 OPPAGA Report, at p. 4. In a footnote (n. 7, at p. 4) at the end of the second paragraph of this quote, the OPPAGA noted: 

“Law enforcement and other stakeholders reported that pain clinics they would consider as being „pill mills‟ routinely 

prescribe much higher amounts of prescription painkillers, such as 180 oxycodone pills per month.” 
21

 Id. In a footnote (n. 8, at p. 4) at the end of the second paragraph of this quote, the OPPAGA noted: “Prison staff assessed 

offenders‟ risk of recidivism using the risk assessment instrument developed by the Department of Corrections. Recidivism is 

defined as return to prison within three years of release.” 
22

 Sections 921.002 - 921.0027, F.S. 
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Code receive an offense severity level ranking (Levels 1-10). Points are assigned and accrue 

based upon the level ranking (sentence points escalate as the level escalates) assigned to the 

primary offense, additional offenses, and prior offenses. Typically, trafficking offenses are first 

degree felonies but levels assigned to these trafficking offenses vary depending on the offense. 

Points may also accrue for other factors like victim injury. 

 

Total sentence points are entered into a mathematical calculation to determine the lowest 

permissible sentence. The permissible sentencing range is generally the lowest permissible 

sentence scored up to and including the maximum penalty provided under s. 775.082, F.S., for 

the primary offense and any additional offenses before the court for sentencing. The court is 

permitted to impose sentences concurrently or consecutively. “If the lowest permissible sentence 

is less than the mandatory minimum sentence, the mandatory minimum sentence takes 

precedence. If the lowest permissible sentence exceeds the mandatory sentence, the requirements 

of the ... Code and any mandatory minimum penalties apply.”
23

 

 

The Code includes a list of „mitigating‟ factors. If a mitigating factor is found by the sentencing 

court, the court may decrease an offender‟s sentence below the lowest permissible sentence (a 

“downward departure”). A mandatory minimum term is not subject to these mitigating factors.
24

 

 

Mandatory minimum terms are often longer than a prison sentence scored as the lowest 

permissible sentence, so the sentencing range is narrowed. Further, with few exceptions, the 

sentencing court must impose the mandatory minimum term; therefore, mandatory minimum 

terms limit judicial discretion in sentencing. Staff found only two circumstances in which a 

sentencing court is authorized by law to impose a sentence below the mandatory minimum term: 

when the court sentences a defendant as a youthful offender;
25

 and when the court grants a 

motion from the state attorney to reduce or suspend a sentence based upon substantial assistance 

rendered by the defendant.
26

 

 

While a mandatory minimum term limits judicial discretion in sentencing, it does not limit the 

prosecutorial discretion to charge or not charge drug trafficking,
27

 even when the trafficking 

weight threshold is met. For example, a state attorney could charge a violation of s. 893.13, F.S., 

                                                 
23

 Rule 3.704(26) (“The Criminal Punishment Code”), Florida Rules of Criminal Procedure. A trafficking mandatory 

minimum term is a minimum sentencing „floor‟ for the court and there is no prohibition to gain-time. If the court only 

sentences the defendant to the mandatory term specified by statute, the Department of Corrections (DOC) establishes an 85% 

minimum service date on the term and the offender is subject to s. 944.275(4)(b)3., F.S., which does not allow release prior to 

serving a minimum of 85% of the sentence. If the court imposes a sentence that exceeds the mandatory term specified by 

statute, the DOC establishes an 85% minimum service date on the sentence. See Mastay v. McDonough, 928 So.2d 512 (Fla. 

1st DCA 2006) (Section 893.135, F.S., does not preclude earning gain-time during the mandatory term as long as it does not 

result in the prisoner‟s release prior to serving a minimum of 85% of the sentence). 
24

 See State v. Vanderhoff, 14 So.3d 1185 (Fla. 5th DCA 2009). 
25

 Section 958.04, F.S. See Christian v. State, 84 So.3d 437 (Fla. 5th DCA 2012).  
26

 Section 893.135(4), F.S., authorizes a state attorney to move the sentencing court to reduce or suspend the sentence of any 

person who is convicted of a violation of s. 893.135, F.S., and who provides substantial assistance in the identification, arrest, 

or conviction of any of that person‟s accomplices, accessories, coconspirators, or principals or of any other person engaged in 

trafficking in controlled substances. 
27

 “Under Florida‟s constitution, the decision to charge and prosecute is an executive responsibility, and the state attorney has 

complete discretion in deciding whether and how to prosecute.” State v. Bloom, 497 So.2d 2, 3 (Fla.1986), citing Article II, 

Section 3, of the Florida Constitution (other citations omitted). 
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or attempted drug trafficking based upon a lesser drug trafficking weight.
28

 Further, for first 

degree felony drug trafficking that involves a defendant with a substance abuse problem, pretrial 

intervention may be an option.
29

 

 

Because s. 893.135(1)(c), F.S., punishes both trafficking in certain „street‟ opioids, like heroin, 

and trafficking in prescription opioids, it is not possible to precisely determine the number of 

prescription opioid trafficking arrests, prosecutions, convictions, and prison admissions, or the 

disposition of cases in which drug trafficking was charged based upon unlawful possession, 

purchase, sale, etc., of a prescription opioid.
30

 

 

Typically there are three weight ranges for each first degree felony trafficking provision. Weight 

thresholds applicable to each range can be significantly greater, and mandatory minimum terms 

applicable to those ranges can be significantly longer, for trafficking under s. 893.135(1)(c), F.S., 

than for trafficking under some other trafficking provisions. For example, the following table 

compares trafficking in illegal drugs with some other trafficking provisions. 

 

Trafficking Provision First Weight Range Second Weight Range Third Weight Range 

Trafficking in illegal 

drugs (includes 

prescription opioids) 

(s. 893.135(1)(c)1., 

F.S.) 

3-year mandatory 

minimum term (4 

grams to less than 14 

grams) 

15-year mandatory 

minimum term (14 

grams to less than 28 

grams) 

25-year mandatory 

minimum term (28 

grams to less than 30 

kilograms) 

Trafficking in cocaine 

(s. 893.135(1)(b)1., 

F.S.) 

3-year mandatory 

minimum term (28 

grams to less than 200 

grams) 

7-year mandatory 

minimum term (200 

grams to less than 400 

grams) 

15-year mandatory 

minimum term (400 

grams to less than 150 

kilograms) 

Trafficking in 

phencyclidine 

(s. 893.135(1)(d)1., 

F.S.) 

3-year mandatory 

minimum term (28 

grams to less than 200 

grams) 

7-year mandatory 

minimum term (200 

grams to less than 400 

grams) 

15-year mandatory 

minimum term (400 

grams or more) 

                                                 
28

 Section 893.13, F.S., does not contain any mandatory minimum terms, except for certain drug offenses committed within 

1,000 feet of the real property of a K-12 school or other specified facility, s. 893.13(1)(c)1., F.S., and certain drug offenses 

involving manufacture of methamphetamine or phencyclidine or possession of specified listed chemicals with the intent to 

manufacture methamphetamine or phencyclidine, s. 893.13(1)(g), F.S. Attempted trafficking does not call for a mandatory 

sentence, though conspiracy to traffic does. See ss. 777.04 and 893.135(5), F.S., and Suarez v. State, 635 So.2d 154 (Fla. 2d 

DCA 1994). 
29

 Section 948.08(6)(a), F.S., provides, in part, that a person who is charged with a nonviolent felony and is identified as 

having a substance abuse problem is eligible for voluntary admission into a pretrial substance abuse education and treatment 

intervention program, including a treatment-based drug court program established pursuant to s. 397.334, F.S., approved by 

the chief judge of the circuit, for a period of not less than 1 year in duration, upon motion of either party or the court‟s own 

motion, subject to the requirements and exceptions contained in subsection (6). A “nonviolent felony” includes any felony 

offense that is not a forcible felony as defined in s. 776.08, F.S. Id. 
30

 “Department of Corrections data shows that prison admissions for trafficking in opioids have more than quadrupled over 

the past five years, from 262 admissions in Fiscal Year 2006-07 to 1,200 in Fiscal Year 2010-11. ... This data does not 

distinguish among the types of opioids, and as a result, offenses involving heroin are grouped with those involving 

prescription painkillers. This is because these two controlled substances are addressed in the same section of the drug 

trafficking statute, and thus subject to the same weight thresholds and minimum mandatory sentences.” OPPAGA Report, at 

p. 2 (footnote omitted). 



BILL: SB 420   Page 8 

 

Trafficking Provision First Weight Range Second Weight Range Third Weight Range 

Trafficking in 

methaqualone 

(s. 893.135(1)(e)1., 

F.S.) 

3-year mandatory 

minimum term (200 

grams to less than 5 

kilograms) 

7-year mandatory 

minimum term (5 

kilograms to less than 

25 kilograms) 

15-year mandatory 

minimum term (25 

kilograms or more) 

Trafficking in 

amphetamine or 

methamphetamine 

(s. 893.135(1)(f)1., 

F.S.) 

3-year mandatory 

minimum term (14 

grams to less than 28 

grams) 

7-year mandatory 

minimum term (28 

grams to less than 200 

grams) 

15-year mandatory 

minimum term (200 

grams or more) 

 

In a 2009 interim report by the Senate Committee on Criminal Justice, staff reported findings of 

a survey of prosecutors and public defenders regarding drug trafficking mandatory minimum 

terms: 

 

Typically, prosecutors prefer trafficking mandatories and public defenders and judges do 

not prefer them. Responses to a survey of prosecutors and defenders prepared as 

background information for this report generally followed this typical division. However, 

concerns about mandatories were raised by some prosecutors. Two prosecutors‟ offices 

indicated some concern about the trafficking provision relating to painkillers. One 

prosecutor‟s office indicated that the “threshold amount for some mandatories is 

comparatively small” and also indicated that “the application of mandatories based on 

presumptive trafficking because of the amount involved rather than evidence of actual 

dealing can pose ethical concerns.”
31

 

III. Effect of Proposed Changes: 

The bill amends s. 893.135, F.S., the drug trafficking statute. It does not repeal or reduce the 

length of any mandatory minimum term applicable to drug trafficking offenses in that section. 

The bill provides that, notwithstanding any other provision of law, if a defendant has been 

convicted of a violation of s. 893.135(1)(c), F.S., which involves possession of a mixture that is a 

prescription drug as defined in s. 499.003, F.S.,
32

 the state attorney, defendant, or counsel 

representing the defendant may move the sentencing court to depart from the mandatory 

minimum term of imprisonment applicable to that violation. 

 

The sentencing court may grant this motion if the court finds that all of the following criteria are 

met:
33

 

                                                 
31

 Senate Interim Report 2010-09, at p. 3 (footnote omitted). 
32

 Section 499.003(43), F.S., defines a “prescription drug” as being a prescription, medicinal, or legend drug, including, but 

not limited to, finished dosage forms or active pharmaceutical ingredients subject to, defined by, or described by s. 503(b) of 

the Federal Food, Drug, and Cosmetic Act or s. 465.003(8), F.S., s. 499.007(13), F.S., or s. 499.003(11), (46), or (53), F.S., 

except that an active pharmaceutical ingredient is a prescription drug only if substantially all finished dosage forms in which 

it may be lawfully dispensed or administered in this state are also prescription drugs. Staff notes that the bill does not contain 

any cap on the weight of the prescription drug possessed. 
33

 Presumably the level of proof would be the same as required for a departure sentence under the Criminal Punishment Code. 

Section 921.002(1)(f), F.S., provides, in part: “The level of proof necessary to establish facts that support a departure from 

the lowest permissible sentence is a preponderance of the evidence.” 
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 The defendant‟s violation of s. 893.135(1)(c), F.S., did not involve the use, attempted use, or 

threatened use of physical force against another person. 

 The defendant‟s violation of s. 893.135(1)(c), F.S., did not result in serious bodily injury to 

another person or the disfigurement or death of another person. 

 In the commission of the offense in violation of s. 893.135(1)(c), F.S., the defendant was not 

armed with, did not threaten to use or display, and did not represent by word or conduct that 

he or she possessed a firearm, deadly weapon, or dangerous instrument. 

 The defendant has not previously been convicted of a felony. 

 The defendant has not previously invoked this sentencing departure provision. 

 

When departing from the mandatory minimum term of imprisonment, the sentencing court may 

consider any facts that the court considers relevant, including, but not limited to: 

 

 The criteria for eligibility for consideration for departure. 

 The sentencing report and any evidence admitted in a previous sentencing proceeding. 

 The defendant‟s record of arrests. 

 Any other evidence of allegations of unlawful conduct or the use of violence by the 

defendant. 

 The defendant‟s family ties, length of residence in the community, employment history, and 

mental condition. 

 The likelihood that an alternative sentence will produce the same deterrent effect, rehabilitate 

the defendant, and prevent or delay recidivism to an equal or greater extent than the 

imposition of the mandatory minimum term of imprisonment. 

 The likelihood that the defendant will engage again in a criminal course of conduct. 

 

If the sentencing court grants this motion, the court must state in open court at the time of 

sentencing the specific reasons for imposing the sentence and for not imposing the mandatory 

minimum term of imprisonment. 

 

The effective date of the bill is July 1, 2013. The bill should only apply to offenses committed on 

or after July 1, 2013, because Article X, Section 9, of the Florida Constitution, provides that 

“[r]epeal or amendment of a criminal statute shall not affect prosecution or punishment for any 

crime previously committed.” This constitutional provision operates as a savings clause to 

preserve laws in effect at the time of a defendant‟s crime that affect prosecution or punishment of 

the defendant for that crime. The provision applies to “statutes that effect a substantive change in 

the law,” not to statutes that “are merely procedural or remedial.”
34

 A retroactive penalty 

enhancement or reduction is a savings clause violation because it affects punishment of crimes 

previously committed.
35

 

                                                 
34

 Grice v. State, 967 So.2d 957, 960 (Fla.1st DCA 2007) (citations omitted), review denied, 980 So.2d 489 (Fla. 2008). 
35

 See Castle v. State, 305 So.2d 794 (Fla. 4th DCA 1974), affirmed, 330 So.2d 10 (Fla. 1976) (Florida‟s savings clause 

prohibited retroactive application of reduced penalty for arson to reduce the sentence of a defendant sentenced under the prior 

arson statute). 
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IV. Constitutional Issues: 

A. Municipality/County Mandates Restrictions: 

None. 

B. Public Records/Open Meetings Issues: 

None. 

C. Trust Funds Restrictions: 

None. 

V. Fiscal Impact Statement: 

A. Tax/Fee Issues: 

None. 

B. Private Sector Impact: 

None. 

C. Government Sector Impact: 

The Criminal Justice Impact Conference (CJIC), which provides the final, official 

estimate of the prison bed impact, if any, has determined that the bill has an 

indeterminate but negative prison bed impact (i.e., the bill will not increase the number of 

prison beds but the CJIC cannot determine to what extent the bill may reduce prison bed 

impact). 

VI. Technical Deficiencies: 

None. 

VII. Related Issues: 

None. 

VIII. Additional Information: 

A. Committee Substitute – Statement of Substantial Changes: 
(Summarizing differences between the Committee Substitute and the prior version of the bill.) 

None. 
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B. Amendments: 

None. 

This Senate Bill Analysis does not reflect the intent or official position of the bill‟s introducer or the Florida Senate. 
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A bill to be entitled 1 

An act relating to sentencing for controlled substance 2 

violations; amending s. 893.135, F.S.; providing for 3 

an exception to mandatory minimum sentencing 4 

requirements for certain violators of specified 5 

controlled substance provisions; specifying criteria 6 

to qualify for an exception; providing criteria that 7 

may be considered by a court in departing for the 8 

mandatory minimum term of imprisonment; requiring a 9 

court to make certain statements if it departs from 10 

the mandatory minimum term of imprisonment; providing 11 

an effective date. 12 

 13 

Be It Enacted by the Legislature of the State of Florida: 14 

 15 

Section 1. Subsection (8) is added to section 893.135, 16 

Florida Statutes, to read: 17 

893.135 Trafficking; mandatory sentences; suspension or 18 

reduction of sentences; conspiracy to engage in trafficking.— 19 

(8)(a) Notwithstanding any other provision of law, if a 20 

defendant has been convicted of a violation of paragraph (1)(c) 21 

which involves possession of a mixture that is a prescription 22 

drug as defined in s. 499.003, the state attorney, defendant, or 23 

counsel representing the defendant may move the sentencing court 24 

to depart from the mandatory minimum term of imprisonment 25 

applicable to that violation. 26 

(b) The sentencing court may grant a motion under this 27 

subsection if the court finds that the following criteria are 28 

met: 29 
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1. The defendant’s violation of paragraph (1)(c) did not 30 

involve the use, attempted use, or threatened use of physical 31 

force against another person. 32 

2. The defendant’s violation of paragraph (1)(c) did not 33 

result in serious bodily injury to another person or the 34 

disfigurement or death of another person. 35 

3. In the commission of the offense in violation of 36 

paragraph (1)(c), the defendant was not armed with, did not 37 

threaten to use or display, and did not represent by word or 38 

conduct that he or she possessed a firearm, deadly weapon, or 39 

dangerous instrument. 40 

4. The defendant has not previously been convicted of a 41 

felony. 42 

5. The provisions of this subsection have not been 43 

previously invoked. 44 

(c) When departing from the mandatory minimum term of 45 

imprisonment, the sentencing court may consider any facts that 46 

the court considers relevant, including, but not limited to: 47 

1. The criteria listed in paragraph (b). 48 

2. The sentencing report and any evidence admitted in a 49 

previous sentencing proceeding. 50 

3. The defendant’s record of arrests. 51 

4. Any other evidence of allegations of unlawful conduct or 52 

the use of violence by the defendant. 53 

5. The defendant’s family ties, length of residence in the 54 

community, employment history, and mental condition. 55 

6. The likelihood that an alternative sentence will produce 56 

the same deterrent effect, rehabilitate the defendant, and 57 

prevent or delay recidivism to an equal or greater extent than 58 
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imposition of the mandatory minimum term of imprisonment. 59 

7. The likelihood that the defendant will engage again in a 60 

criminal course of conduct. 61 

(d) If the sentencing court grants the motion, the court 62 

shall state in open court at the time of sentencing the specific 63 

reasons for imposing the sentence and for not imposing the 64 

mandatory minimum term of imprisonment. 65 

Section 2. This act shall take effect July 1, 2013. 66 
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I. Summary: 

CS/SB 540 expands the scope of the conditional release program that requires post-release 

supervision of certain offenders who are released from prison after serving 85 percent of their 

sentence. Currently, conditional release supervision is required for an inmate who is serving a 

sentence for a designated violent offense and who has served at least one prior felony 

commitment in a state or federal prison. The bill removes the condition that the inmate have 

served a prior felony commitment. 

 

The bill also renames conditional release supervision as “mandatory supervision.” 

 

This bill substantially amends sections 944.291 and 947.1405 of the Florida Statutes. The bill 

also amends sections 216.136, 394.926, 394.927, 775.084, 775.16, 775.21, 775.261, 893.11, 

943.0435, 943.325, 944.171, 944.28, 944.606, 944.607, 944.608, 944.70, 945.36, 947.071, 

947.13, 947.141, 947.16, 947.22, 947.24, 948.09, 948.32, and 957.06 of the Florida Statutes for 

the purpose of changing the program name. 

REVISED:         
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II. Present Situation: 

Most inmates who are serving sentences in Florida prisons are eligible to have the length of their 

sentence reduced by application of gain time. Gain time is awarded by the Department of 

Corrections based upon an inmate’s institutional adjustment and participation in positive 

activities. An inmate’s sentence may be reduced by as much as 15 percent by reason of gain 

time.
1
 In most cases, an inmate who is released early when his or her sentence expires due to 

application of gain time has completed the sentence and is no longer under the jurisdiction of the 

court or the department. The exceptions are when the sentencing court has ordered probation or 

community control following incarceration and when the inmate is required to be placed on 

conditional release. 

 

Conditional release was created by the Legislature in 1988 to require post-release supervision of 

certain inmates who are released from incarceration early because of accrued gain time. 

Conditional releasees are supervised by Correctional Probation Officers of the Department of 

Corrections. The Parole Commission (commission) establishes the length of supervision, which 

cannot be any longer than the original sentence that was imposed by the court. The commission 

also sets the conditions of supervision, which include the mandatory conditions required by 

s. 947.1405, F.S., and any additional conditions that the commission determines to be 

appropriate. When appropriate, the commission can require conditional releasees to attend 

training or treatment such as drug rehabilitation programs. 

 

The commission is responsible for conducting hearings regarding alleged violations of the 

conditions of supervision. The commission has several options if it finds that a violation 

occurred, including revoking supervision and returning the offender to prison to serve the 

remaining portion of his or her sentence. Conditional releasees who are returned to prison forfeit 

any gain time that was earned prior to their release. 

 

Section 947.1405, F.S., requires conditional release for inmates who have been sentenced as a 

habitual or violent habitual offender, a violent career criminal, or a sexual predator. It also 

requires conditional release for inmates convicted of a crime which “is or was contained in 

category 1, category 2, category 3, or category 4 of Rule 3.701 and Rule 3.988, Florida Rules of 

Criminal Procedure (1993)” if the inmate had served at least one prior felony commitment in a 

state or federal correctional institution. The crimes that trigger the conditional release 

requirement for repeat felons are: 

 

Violent Offenses Requiring Placement on Conditional Release 

Category 1: Murder, 

Manslaughter 
 ch. 782, F.S. – Homicide (except s. 782.04(1)(a), F.S. – 

capital murder) 

 s. 316.193(3)(c)3., F.S. – DUI Manslaughter 

(automobile) 

 s. 327.351(2), F.S. – DUI Manslaughter (vessel) 

(repealed in 1996) 

                                                 
1
 Section 944.275(4)(b)3., F.S., provides that an offender cannot receive an amount of gain time that would result in serving 

less than 85 percent of the imposed sentence. 
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Violent Offenses Requiring Placement on Conditional Release 

Category 2: Sexual Offenses  ch. 794, F.S. – Sexual Battery 

 ch. 800, F.S. – Lewdness; Indecent Exposure 

 s. 826.04, F.S. – Incest 

 s. 491.0112, F.S. – Sexual Misconduct by a 

Psychotherapist 

Category 3: Robbery  s. 812.13, F.S. – Robbery 

 s. 812.133, F.S. – Carjacking 

 s. 812.135, F.S. – Home Invasion Robbery 

Category 4: Violent Personal 

Crimes 
 ch. 784, F.S. – Assault, Battery 

 s. 836.05, F.S. – Threats, Extortion 

 s. 836.10, F.S. – Written Threats to Kill or Do Bodily 

Injury 

 s. 843.01, F.S. – Resisting Officer with Violence 

 s. 381.411(4), F.S. – Battery on HRS Employee (repealed 

effective April 27, 2012) 

 

In fiscal year 2011-2012, 4799 offenders were placed on conditional release. Of this number, 

2448 were violent offenders. The average conditional release sentence was approximately 

17 months for all conditional releasees and approximately 6 months for those who were violent 

offenders sentenced under the 85 percent law. The median conditional release sentence for 

violent offenders was 3.7 months.
2
 As of December 31, 2012, 2254 conditional releasees were 

being actively supervised by the department.
3
 

III. Effect of Proposed Changes: 

The bill amends a number of statutes to change the name “conditional release” to “mandatory 

supervision.” It also amends ss. 944.291 and 947.1405, F.S., to require mandatory supervision 

for all offenders who were released early by reason of gain time after serving a sentence for 

murder, sexual offenses, robbery, or other specified violent personal crimes. This removes the 

current stipulation that conditional release (now mandatory supervision) only applies to such 

offenders if they have also previously served at least one felony commitment in a state or federal 

correctional institution. 

 

The bill applies prospectively to offenders who are imprisoned for offenses committed on or 

after October 1, 2013, so it would have a gradually increasing effect. The table below indicates 

                                                 
2
 “Conditional release sentence” is used to indicate the length of time between the actual time served by the offender and 

100% of his or her sentence. Data for all conditional releasees is from Department of Corrections 2011-2012 Agency 

Statistics, Community Supervision Admissions, available at www.dc.state.fl.us/pub/annual/1112/stats/csa_month.html ; 

Specific data for violent offenders released on conditional release is included in an email dated January 18, 2013 from the 

Department of Corrections to the Office of Economic & Demographic Research and is on file with the Senate Committee on 

Criminal Justice. 
3
 Data concerning community supervision are from the Department of Corrections Monthly Status Report of Florida’s 

Community Supervision Population, January 2007. 
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the commission’s estimate of the number of offenders who would be placed on conditional 

release as a result of the bill:
4
 

 

Florida Parole Commission Projection: 

Additional Offenders Admitted to Mandatory Supervision  

Under Provisions of Senate Bill 540 

Fiscal Year 
Year After 

Effective Date 

Number of 

Offenders Admitted 

2013-2014 1 3 

2014-2015 2 41 

2015-2016 3 270 

2016-2017 4 555 

2017-2018 5 893 

2022-2023 10 2542 

2027-2028 15 2519 

2032-2033 20 3265 

 

The department calculates recidivism rates based upon return of an inmate to prison within three 

years of release. Using this definition, the overall recidivism rate for inmates released from 2003-

2010 without supervision was 25 percent.
5
 All of these returned as the result of a new felony 

commitment. During that same period, 19.5 percent of inmates released on conditional release 

returned to prison as a result of a new felony commitment and another 31.1 percent returned to 

prison for a technical violation of conditional release (including non-criminal violations and 

commission of a misdemeanor).
6
 While these statistics are informative, these numbers do not 

lend themselves to definitive conclusions about the effectiveness of the program on different 

populations. 

IV. Constitutional Issues: 

A. Municipality/County Mandates Restrictions: 

None. 

B. Public Records/Open Meetings Issues: 

None. 

C. Trust Funds Restrictions: 

None. 

                                                 
4
 The estimates are included in an email from commission staff dated December 7, 2012 and forwarded to Senate Criminal 

Justice Committee staff on December 10, 2012, which is on file with the Senate Criminal Justice Committee. 
5
 “2011 Florida Prison Recidivism Report: Releases from 2003-2010”, Florida Department of Corrections, April 2012, p. 12. 

6
 The data is included in an email from department staff dated January 30, 2013 and forwarded to Senate Criminal Justice 

Committee staff on February 6, 2013, which is on file with the Senate Criminal Justice Committee. 
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V. Fiscal Impact Statement: 

A. Tax/Fee Issues: 

None. 

B. Private Sector Impact: 

Inmates who are placed on mandatory supervision after release from prison would be 

required to pay costs of supervision and restitution to victims if they are financially able 

to do so. Payment of restitution would be beneficial to victims. Payment of cost of 

supervision would negatively impact the released inmate. 

C. Government Sector Impact: 

The Criminal Justice Impact Conference has not yet considered the impact of this bill on 

prison bed space. Based upon current recidivism rates, it is possible that fewer released 

offenders would return to prison for a new offense, but more would return for a technical 

violation of conditional release. 

 

The commission indicates that the impact of the bill in the first three years will require it 

to employ an additional Parole Tech II at $47,429. The commission also asserts that the 

bill will result in the commission of fewer crimes, which will reduce costs for the court 

system, law enforcement, and jails.
7
 

 

The department indicates that the bill will have a fiscal impact for increased costs both 

for supervising inmates in the community and for housing them in prisons. The 

department estimates that this will have a cumulative impact of $1,428,931 over three 

years. Over five years, the cumulative impact is estimated at $5,267.311, with $2,443,635 

of that amount in the fifth year. In addition, the department estimates that it will incur 

one-time expenses of $171,000 for computer programming changes that would be 

required by changing “conditional release” to “mandatory supervision” and $50,000 for 

programming changes associated with the change in criteria.
8
 

VI. Technical Deficiencies: 

None. 

VII. Related Issues: 

None.  

                                                 
7
 Florida Parole Commission, Proposal Analysis and Economic Impact of House Bill 829 and Senate Bill 540 (February 13, 

2013). 
8
 Department of Corrections, 2013 Bill Analysis of Senate Bill 540 (revised). 
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VIII. Additional Information: 

A. Committee Substitute – Statement of Substantial Changes: 
(Summarizing differences between the Committee Substitute and the prior version of the bill.) 

CS by Criminal Justice on March 11, 2013: 

 Converts findings of fact to statement of legislative intent. 

 Creates annual requirement to report the rate of mandatory supervision offenders 

returning to prison. 

 Deletes bill section that inadvertently renamed DJJ conditional release program. 

 Reinserts “conditional release” into the habitual felony offender and gain time 

forfeiture statutes to apply to those offenders who are on conditional release prior to 

the effective date of the bill. 

B. Amendments: 

None. 

This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate. 
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The Committee on Criminal Justice (Dean) recommended the 

following: 

 

Senate Amendment (with title amendment) 1 

 2 

Delete lines 20 - 26 3 

and insert: 4 

Section 1. Legislative intent.- It is the intent of the 5 

Legislature to require intensive postrelease supervision of 6 

offenders who have been convicted of violent offenses, thereby 7 

assisting them in successfully transitioning from prison back to 8 

the community and reducing their rate of reoffending. It is also 9 

the intent of the Legislature that the renaming of conditional 10 

release supervision to mandatory supervision does not create a 11 

new program, but it is merely a name change to accurately 12 
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reflect the nature of this non-discretionary release. 13 

 14 

================= T I T L E  A M E N D M E N T ================ 15 

And the title is amended as follows: 16 

Delete line 4 17 

and insert: 18 

legislative intent; amending s. 944.291, F.S.; 19 
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The Committee on Criminal Justice (Dean) recommended the 

following: 

 

Senate Amendment (with title amendment) 1 

 2 

Delete lines 451 - 502 3 

and insert: 4 

(13) The commission, in conjunction with the Department of 5 

Corrections, shall develop a report to track offenders placed on 6 

mandatory supervision to determine their rate of return to 7 

prison for a new crime. A report providing such information 8 

shall be submitted to the Speaker of the House of 9 

Representatives and the President of the Senate on or before 10 

July 1, 2017, and on or before July 1 every year thereafter. 11 

 12 
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================= T I T L E  A M E N D M E N T ================ 13 

And the title is amended as follows: 14 

Delete line 10 15 

and insert: 16 

creating a reporting requirement; amending ss. 17 

216.136, 394.926, 394.927 18 
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The Committee on Criminal Justice (Gibson) recommended the 

following: 

 

Senate Amendment to Amendment (616632)  1 

 2 

Delete line 8 3 

and insert: 4 

prison, indicating whether the offender returned to prison for a 5 

new crime or for a technical violation of probation. A report 6 

providing such information 7 



Florida Senate - 2013 COMMITTEE AMENDMENT 

Bill No. SB 540 

 

 

 

 

 

 

Ì712686HÎ712686 

 

Page 1 of 1 

3/11/2013 4:57:21 PM CJ.CJ.02205 

LEGISLATIVE ACTION 

Senate 

Comm: WD 

03/11/2013 

 

 

 

. 

. 

. 

. 

. 

. 

House 

 

 

 

 

 

 

 

 

 

 

 

 

The Committee on Criminal Justice (Gibson) recommended the 

following: 

 

Senate Amendment to Amendment (616632)  1 

 2 

Delete line 8 3 

and insert: 4 

prison. A report providing such information 5 
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The Committee on Criminal Justice (Dean) recommended the 

following: 

 

Senate Amendment  1 

 2 

Delete line 573 3 

and insert: 4 

mandatory supervision, conditional release, parole or court- 5 
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The Committee on Criminal Justice (Dean) recommended the 

following: 

 

Senate Amendment  1 

 2 

Delete lines 1004 - 1005 3 

and insert: 4 

clemency, mandatory supervision as described in chapter 947, 5 

conditional release as described in chapter 947 prior to July 1, 6 

2013, probation or community control as described in 7 
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The Committee on Criminal Justice (Dean) recommended the 

following: 

 

Senate Amendment  1 

 2 

Delete line 1318 3 

and insert: 4 

(6) Whenever a mandatory supervision, conditional release, 5 
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A bill to be entitled 1 

An act relating to mandatory supervision of specified 2 

offenders by the Department of Corrections; providing 3 

legislative findings; amending s. 944.291, F.S.; 4 

requiring that persons convicted on or after a 5 

specified date of crimes in specified categories be 6 

released only under mandatory supervision; amending s. 7 

947.1405, F.S.; renaming the conditional release 8 

program as the “mandatory supervision program”; 9 

amending ss. 20.316, 216.136, 394.926, 394.927, 10 

775.084, 775.16, 775.21, 775.261, 893.11, 943.0435, 11 

943.325, 944.171, 944.28, 944.606, 944.607, 944.608, 12 

944.70, 945.36, 947.071, 947.13, 947.141, 947.16, 13 

947.22, 947.24, 948.09, 948.32, and 957.06, F.S.; 14 

revising provisions to conform to changes made by the 15 

act; providing an effective date. 16 

 17 

Be It Enacted by the Legislature of the State of Florida: 18 

 19 

Section 1. Legislative findings.—The Legislature finds that 20 

an offender convicted of violent offenses and sentenced to 21 

incarceration is at a higher risk of continuing to perpetrate 22 

crimes after his or her release. The Legislature further finds 23 

that intensive postrelease supervision may assist these 24 

offenders in successfully transitioning from the prison system 25 

back into the community, reducing the rate of recidivism. 26 

Section 2. Section 944.291, Florida Statutes, is amended to 27 

read: 28 

944.291 Prisoner released by reason of gain-time allowances 29 
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or attainment of provisional release date.— 30 

(1) Notwithstanding any other provision of law to the 31 

contrary, a prisoner who has served his or her term or terms, 32 

less allowable gain-time deductions as provided by law, or who 33 

has attained his or her provisional release date shall, upon 34 

release, be placed under further supervision and control of the 35 

department. A Any released prisoner who is not under further 36 

supervision and control of the department or who is not subject 37 

to any statute relating to parole is shall be eligible, on a 38 

voluntary basis, for any assistance available to him or her 39 

through any parole or probation office under the department. 40 

(2) A Any prisoner who is convicted of a crime committed on 41 

or after October 1, 1988, which crime is contained in category 42 

1, category 2, category 3, or category 4 of Rule 3.701 and Rule 43 

3.988, Florida Rules of Criminal Procedure, and who has served 44 

at least one prior felony commitment at a state or federal 45 

correctional institution, or is sentenced as a habitual or 46 

violent habitual offender pursuant to s. 775.084, or is 47 

convicted of a crime committed on or after October 1, 2013, 48 

which crime is or was contained in category 1, category 2, 49 

category 3, or category 4 of Rule 3.701 and Rule 3.988, Florida 50 

Rules of Criminal Procedure (1993), may only be released only 51 

under mandatory conditional release supervision as described in 52 

chapter 947. At least Not fewer than 90 days before prior to the 53 

tentative release date or provisional release date, whichever is 54 

earlier, the department shall provide the commission with the 55 

name and inmate identification number for each eligible inmate. 56 

Section 3. Section 947.1405, Florida Statutes, is amended 57 

to read: 58 
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947.1405 Mandatory supervision Conditional release 59 

program.— 60 

(1) This section and s. 947.141 may be cited as the 61 

“Mandatory Supervision Conditional Release Program Act.” 62 

(2) An Any inmate who: 63 

(a) Is convicted of a crime committed on or after October 64 

1, 1988, and before January 1, 1994, and any inmate who is 65 

convicted of a crime committed on or after January 1, 1994, 66 

which crime is or was contained in category 1, category 2, 67 

category 3, or category 4 of Rule 3.701 and Rule 3.988, Florida 68 

Rules of Criminal Procedure (1993), and who has served at least 69 

one prior felony commitment at a state or federal correctional 70 

institution; 71 

(b) Is sentenced as a habitual or violent habitual offender 72 

or a violent career criminal pursuant to s. 775.084; or 73 

(c) Is found to be a sexual predator under s. 775.21 or 74 

former s. 775.23; or, 75 

(d) Is convicted of a crime committed on or after October 76 

1, 2013, which crime is or was contained in category 1, category 77 

2, category 3, or category 4 of Rule 3.701 and Rule 3.988, 78 

Florida Rules of Criminal Procedure (1993), 79 

 80 

shall, upon reaching the tentative release date or provisional 81 

release date, whichever is earlier, as established by the 82 

Department of Corrections, be released under supervision subject 83 

to specified terms and conditions, including payment of the cost 84 

of supervision pursuant to s. 948.09. Such supervision is shall 85 

be applicable to all sentences within the overall term of 86 

sentences if an inmate’s overall term of sentences includes one 87 
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or more sentences that are eligible for mandatory conditional 88 

release supervision as provided herein. Effective July 1, 1994, 89 

and applicable for offenses committed on or after that date, the 90 

commission may require, as a condition of mandatory supervision 91 

conditional release, that the releasee make payment of the debt 92 

due and owing to a county or municipal detention facility under 93 

s. 951.032 for medical care, treatment, hospitalization, or 94 

transportation received by the releasee while in that detention 95 

facility. The commission, in determining whether to order such 96 

repayment and the amount of such repayment, shall consider the 97 

amount of the debt, whether there was any fault of the 98 

institution for the medical expenses incurred, the financial 99 

resources of the releasee, the present and potential future 100 

financial needs and earning ability of the releasee, and 101 

dependents, and other appropriate factors. If an any inmate 102 

placed on mandatory conditional release supervision is also 103 

subject to probation or community control, resulting from a 104 

probationary or community control split sentence within the 105 

overall term of sentences, the Department of Corrections shall 106 

supervise such person according to the conditions imposed by the 107 

court and the commission shall defer to such supervision. If the 108 

court revokes probation or community control and resentences the 109 

offender to a term of incarceration, such revocation also 110 

constitutes a sufficient basis for the revocation of the 111 

mandatory conditional release supervision on any nonprobationary 112 

or noncommunity control sentence without further hearing by the 113 

commission. If any such supervision on any nonprobationary or 114 

noncommunity control sentence is revoked, such revocation may 115 

result in a forfeiture of all gain-time, and the commission may 116 
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revoke the resulting deferred mandatory conditional release 117 

supervision or take other action it considers appropriate. If 118 

the term of mandatory conditional release supervision exceeds 119 

that of the probation or community control, then, upon 120 

expiration of the probation or community control, authority for 121 

the supervision reverts shall revert to the commission and the 122 

supervision is shall be subject to the conditions imposed by the 123 

commission. A panel of no fewer than two commissioners shall 124 

establish the terms and conditions of any such release. If the 125 

offense was a controlled substance violation, the conditions 126 

shall include a requirement that the offender submit to random 127 

substance abuse testing intermittently throughout the term of 128 

mandatory conditional release supervision, upon the direction of 129 

the correctional probation officer as defined in s. 943.10(3). 130 

The commission shall also determine whether the terms and 131 

conditions of the such release have been violated and whether 132 

the such violation warrants revocation of the mandatory 133 

supervision conditional release. 134 

(3) As part of the mandatory supervision conditional 135 

release process, the commission, through review and 136 

consideration of information provided by the department, shall 137 

determine: 138 

(a) The amount of reparation or restitution. 139 

(b) The consequences of the offense as reported by the 140 

aggrieved party. 141 

(c) The aggrieved party’s fear of the inmate or concerns 142 

about the release of the inmate. 143 

(4) The commission shall provide to the aggrieved party 144 

information regarding the manner in which notice of any 145 
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developments concerning the status of the inmate during the term 146 

of mandatory supervision conditional release may be requested. 147 

(5) Within 180 days before prior to the tentative release 148 

date or provisional release date, whichever is earlier, a 149 

representative of the department shall review the inmate’s 150 

program participation, disciplinary record, psychological and 151 

medical records, criminal records, and any other information 152 

pertinent to the impending release. The department shall gather 153 

and compile information necessary for the commission to make the 154 

determinations set forth in subsection (3). A department 155 

representative shall conduct a personal interview with the 156 

inmate for the purpose of determining the details of the 157 

inmate’s release plan, including the inmate’s planned residence 158 

and employment. The department representative shall forward the 159 

inmate’s release plan to the commission and recommend to the 160 

commission the terms and conditions of the mandatory supervision 161 

conditional release. 162 

(6) The commission shall review the recommendations of the 163 

department, and such other information as it deems relevant, and 164 

may conduct a review of the inmate’s record for the purpose of 165 

establishing the terms and conditions of the mandatory 166 

supervision conditional release. The commission may impose any 167 

special conditions it considers warranted from its review of the 168 

release plan and recommendation. If the commission determines 169 

that the inmate is eligible for release under this section, the 170 

commission shall enter an order establishing the length of 171 

supervision and the conditions attendant thereto. However, an 172 

inmate who has been convicted of a violation of chapter 794 or 173 

found by the court to be a sexual predator is subject to the 174 
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maximum level of supervision provided, with the mandatory 175 

conditions as required in subsection (7), and that supervision 176 

shall continue through the end of the releasee’s original court-177 

imposed sentence. The length of supervision must not exceed the 178 

maximum penalty imposed by the court. 179 

(7)(a) An Any inmate who is convicted of a crime committed 180 

on or after October 1, 1995, or who has been previously 181 

convicted of a crime committed on or after October 1, 1995, in 182 

violation of chapter 794, s. 800.04, s. 827.071, s. 847.0135(5), 183 

or s. 847.0145, and is subject to mandatory conditional release 184 

supervision, shall have, in addition to any other conditions 185 

imposed, the following special conditions imposed by the 186 

commission: 187 

1. A mandatory curfew from 10 p.m. to 6 a.m. The commission 188 

may designate another 8-hour period if the offender’s employment 189 

precludes the above specified time, and such alternative is 190 

recommended by the Department of Corrections. If the commission 191 

determines that imposing a curfew would endanger the victim, the 192 

commission may consider alternative sanctions. 193 

2. If the victim was under the age of 18, a prohibition on 194 

living within 1,000 feet of a school, child care facility, park, 195 

playground, designated public school bus stop, or other place 196 

where children regularly congregate. A releasee who is subject 197 

to this subparagraph may not relocate to a residence that is 198 

within 1,000 feet of a public school bus stop. Beginning October 199 

1, 2004, the commission or the department may not approve a 200 

residence that is located within 1,000 feet of a school, child 201 

care facility, park, playground, designated school bus stop, or 202 

other place where children regularly congregate for any releasee 203 
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who is subject to this subparagraph. On October 1, 2004, the 204 

department shall notify each affected school district of the 205 

location of the residence of a releasee 30 days before prior to 206 

release and thereafter, if the releasee relocates to a new 207 

residence, shall notify any affected school district of the 208 

residence of the releasee within 30 days after relocation. If, 209 

on October 1, 2004, any public school bus stop is located within 210 

1,000 feet of the existing residence of such releasee, the 211 

district school board shall relocate that school bus stop. 212 

Beginning October 1, 2004, a district school board may not 213 

establish or relocate a public school bus stop within 1,000 feet 214 

of the residence of a releasee who is subject to this 215 

subparagraph. The failure of the district school board to comply 216 

with this subparagraph is not grounds for a finding of shall not 217 

result in a violation of mandatory conditional release 218 

supervision. A releasee who is subject to this subparagraph may 219 

not be forced to relocate and does not violate his or her 220 

mandatory conditional release supervision if he or she is living 221 

in a residence that meets the requirements of this subparagraph 222 

and a school, child care facility, park, playground, designated 223 

public school bus stop, or other place where children regularly 224 

congregate is subsequently established within 1,000 feet of his 225 

or her residence. 226 

3. Active participation in and successful completion of a 227 

sex offender treatment program with qualified practitioners 228 

specifically trained to treat sex offenders, at the releasee’s 229 

own expense. If a qualified practitioner is not available within 230 

a 50-mile radius of the releasee’s residence, the offender shall 231 

participate in other appropriate therapy. 232 
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4. A prohibition on any contact with the victim, directly 233 

or indirectly, including through a third person, unless approved 234 

by the victim, a qualified practitioner in the sexual offender 235 

treatment program, and the sentencing court. 236 

5. If the victim was under the age of 18, a prohibition 237 

against contact with children under the age of 18 without review 238 

and approval by the commission. The commission may approve 239 

supervised contact with a child under the age of 18 if the 240 

approval is based upon a recommendation for contact issued by a 241 

qualified practitioner who is basing the recommendation on a 242 

risk assessment. Further, the sex offender must be currently 243 

enrolled in or have successfully completed a sex offender 244 

therapy program. The commission may not grant supervised contact 245 

with a child if the contact is not recommended by a qualified 246 

practitioner and may deny supervised contact with a child at any 247 

time. When considering whether to approve supervised contact 248 

with a child, the commission must review and consider the 249 

following: 250 

a. A risk assessment completed by a qualified practitioner. 251 

The qualified practitioner must prepare a written report that 252 

must include the findings of the assessment and address each of 253 

the following components: 254 

(I) The sex offender’s current legal status; 255 

(II) The sex offender’s history of adult charges with 256 

apparent sexual motivation; 257 

(III) The sex offender’s history of adult charges without 258 

apparent sexual motivation; 259 

(IV) The sex offender’s history of juvenile charges, 260 

whenever available; 261 
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(V) The sex offender’s offender treatment history, 262 

including a consultation from the sex offender’s treating, or 263 

most recent treating, therapist; 264 

(VI) The sex offender’s current mental status; 265 

(VII) The sex offender’s mental health and substance abuse 266 

history as provided by the Department of Corrections; 267 

(VIII) The sex offender’s personal, social, educational, 268 

and work history; 269 

(IX) The results of current psychological testing of the 270 

sex offender if determined necessary by the qualified 271 

practitioner; 272 

(X) A description of the proposed contact, including the 273 

location, frequency, duration, and supervisory arrangement; 274 

(XI) The child’s preference and relative comfort level with 275 

the proposed contact, when age-appropriate; 276 

(XII) The parent’s or legal guardian’s preference regarding 277 

the proposed contact; and 278 

(XIII) The qualified practitioner’s opinion, along with the 279 

basis for that opinion, as to whether the proposed contact would 280 

likely pose significant risk of emotional or physical harm to 281 

the child. 282 

 283 

The written report of the assessment must be given to the 284 

commission. 285 

b. A recommendation made as a part of the risk-assessment 286 

report as to whether supervised contact with the child should be 287 

approved.; 288 

c. A written consent signed by the child’s parent or legal 289 

guardian, if the parent or legal guardian is not the sex 290 
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offender, agreeing to the sex offender having supervised contact 291 

with the child after receiving full disclosure of the sex 292 

offender’s present legal status, past criminal history, and the 293 

results of the risk assessment. The commission may not approve 294 

contact with the child if the parent or legal guardian refuses 295 

to give written consent for supervised contact.; 296 

d. A safety plan prepared by the qualified practitioner, 297 

who provides treatment to the offender, in collaboration with 298 

the sex offender, the child’s parent or legal guardian, and the 299 

child, when age appropriate, which details the acceptable 300 

conditions of contact between the sex offender and the child. 301 

The safety plan must be reviewed and approved by the Department 302 

of Corrections before being submitted to the commission.; and 303 

e. Evidence that the child’s parent or legal guardian, if 304 

the parent or legal guardian is not the sex offender, 305 

understands the need for and agrees to the safety plan and has 306 

agreed to provide, or to designate another adult to provide, 307 

constant supervision any time the child is in contact with the 308 

offender. 309 

 310 

The commission may not appoint a person to conduct a risk 311 

assessment and may not accept a risk assessment from a person 312 

who has not demonstrated to the commission that he or she has 313 

met the requirements of a qualified practitioner as defined in 314 

this section. 315 

6. If the victim was under age 18, a prohibition on working 316 

for pay or as a volunteer at any school, child care facility, 317 

park, playground, or other place where children regularly 318 

congregate, as prescribed by the commission. 319 
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7. Unless otherwise indicated in the treatment plan 320 

provided by a qualified practitioner in the sexual offender 321 

treatment program, a prohibition on viewing, owning, or 322 

possessing any obscene, pornographic, or sexually stimulating 323 

visual or auditory material, including telephone, electronic 324 

media, computer programs, or computer services that are relevant 325 

to the offender’s deviant behavior pattern. 326 

8. Effective for a releasee whose crime is committed on or 327 

after July 1, 2005, a prohibition on accessing the Internet or 328 

other computer services until a qualified practitioner in the 329 

offender’s sex offender treatment program, after a risk 330 

assessment is completed, approves and implements a safety plan 331 

for the offender’s accessing or using the Internet or other 332 

computer services. 333 

9. A requirement that the releasee must submit two 334 

specimens of blood to the Department of Law Enforcement to be 335 

registered with the DNA database. 336 

10. A requirement that the releasee make restitution to the 337 

victim, as determined by the sentencing court or the commission, 338 

for all necessary medical and related professional services 339 

relating to physical, psychiatric, and psychological care. 340 

11. Submission to a warrantless search by the community 341 

control or probation officer of the probationer’s or community 342 

controllee’s person, residence, or vehicle. 343 

(b) For a releasee whose crime was committed on or after 344 

October 1, 1997, in violation of chapter 794, s. 800.04, s. 345 

827.071, s. 847.0135(5), or s. 847.0145, and who is subject to 346 

mandatory conditional release supervision, in addition to any 347 

other provision of this subsection, the commission shall impose 348 
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the following additional conditions of mandatory conditional 349 

release supervision: 350 

1. As part of a treatment program, participation in a 351 

minimum of one annual polygraph examination to obtain 352 

information necessary for risk management and treatment and to 353 

reduce the sex offender’s denial mechanisms. The polygraph 354 

examination must be conducted by a polygrapher who is a member 355 

of a national or state polygraph association and who is 356 

certified as a postconviction sex offender polygrapher, where 357 

available, and at the expense of the releasee. The results of 358 

the examination shall be provided to the releasee’s probation 359 

officer and qualified practitioner and may not be used as 360 

evidence in a hearing to prove that a violation of supervision 361 

has occurred. 362 

2. Maintenance of a driving log and a prohibition against 363 

driving a motor vehicle alone without the prior approval of the 364 

supervising officer. 365 

3. A prohibition against obtaining or using a post office 366 

box without the prior approval of the supervising officer. 367 

4. If there was sexual contact, a submission to, at the 368 

releasee’s expense, an HIV test with the results to be released 369 

to the victim or the victim’s parent or guardian. 370 

5. Electronic monitoring of any form when ordered by the 371 

commission. Any person who has been placed under supervision and 372 

is electronically monitored by the department must pay the 373 

department for the cost of the electronic monitoring service at 374 

a rate that may not exceed the full cost of the monitoring 375 

service. Funds collected under this subparagraph shall be 376 

deposited into the General Revenue Fund. The department may 377 
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exempt a person from the payment of all or any part of the 378 

electronic monitoring service cost if the department finds that 379 

any of the factors listed in s. 948.09(3) exist. 380 

(8) It is the finding of the Legislature that the 381 

population of offenders released from state prison into the 382 

community who meet the mandatory supervision conditional release 383 

criteria poses the greatest threat to the public safety of the 384 

groups of offenders under community supervision. Therefore, the 385 

Department of Corrections shall is to provide intensive 386 

supervision by experienced correctional probation officers to 387 

mandatory supervision conditional release offenders. Subject to 388 

specific appropriation by the Legislature, caseloads may be 389 

restricted to a maximum of 40 mandatory supervision conditional 390 

release offenders per officer to provide for enhanced public 391 

safety and to effectively monitor conditions of electronic 392 

monitoring or curfews, if so ordered by the commission. 393 

(9) The commission shall adopt rules pursuant to ss. 394 

120.536(1) and 120.54 necessary to administer implement the 395 

provisions of the Mandatory Supervision Conditional Release 396 

Program Act. 397 

(10) Effective for a releasee whose crime was committed on 398 

or after September 1, 2005, in violation of chapter 794, s. 399 

800.04(4), (5), or (6), s. 827.071, or s. 847.0145, and the 400 

unlawful activity involved a victim who was 15 years of age or 401 

younger and the offender is 18 years of age or older or for a 402 

releasee who is designated as a sexual predator pursuant to s. 403 

775.21, in addition to any other provision of this section, the 404 

commission must order electronic monitoring for the duration of 405 

the releasee’s supervision. 406 
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(11) Effective for a releasee whose crime was committed on 407 

or after October 1, 2008, and who has been found to have 408 

committed the crime for the purpose of benefiting, promoting, or 409 

furthering the interests of a criminal gang, the commission 410 

shall, in addition to any other conditions imposed, impose a 411 

condition prohibiting the releasee from knowingly associating 412 

with other criminal gang members or associates, except as 413 

authorized by law enforcement officials, prosecutorial 414 

authorities, or the court, for the purpose of aiding in the 415 

investigation of criminal activity. 416 

(12) In addition to all other conditions imposed, for a 417 

releasee who is subject to mandatory supervision conditional 418 

release for a crime that was committed on or after May 26, 2010, 419 

and who has been convicted at any time of committing, or 420 

attempting, soliciting, or conspiring to commit, any of the 421 

criminal offenses listed in s. 943.0435(1)(a)1.a.(I), or a 422 

similar offense in another jurisdiction against a victim who was 423 

under 18 years of age at the time of the offense, if the 424 

releasee has not received a pardon for any felony or similar law 425 

of another jurisdiction necessary for the operation of this 426 

subsection, if a conviction of a felony or similar law of 427 

another jurisdiction necessary for the operation of this 428 

subsection has not been set aside in any postconviction 429 

proceeding, or if the releasee has not been removed from the 430 

requirement to register as a sexual offender or sexual predator 431 

pursuant to s. 943.04354, the commission must impose the 432 

following conditions: 433 

(a) A prohibition on visiting schools, child care 434 

facilities, parks, and playgrounds without prior approval from 435 
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the releasee’s supervising officer. The commission may also 436 

designate additional prohibited locations to protect a victim. 437 

The prohibition ordered under this paragraph does not prohibit 438 

the releasee from visiting a school, child care facility, park, 439 

or playground for the sole purpose of attending a religious 440 

service as defined in s. 775.0861 or picking up or dropping off 441 

the releasee’s child or grandchild at a child care facility or 442 

school. 443 

(b) A prohibition on distributing candy or other items to 444 

children on Halloween; wearing a Santa Claus costume, or other 445 

costume to appeal to children, on or preceding Christmas; 446 

wearing an Easter Bunny costume, or other costume to appeal to 447 

children, on or preceding Easter; entertaining at children’s 448 

parties; or wearing a clown costume without prior approval from 449 

the commission. 450 

Section 4. Paragraph (c) of subsection (1) of section 451 

20.316, Florida Statutes, is amended to read: 452 

20.316 Department of Juvenile Justice.—There is created a 453 

Department of Juvenile Justice. 454 

(1) SECRETARY OF JUVENILE JUSTICE.— 455 

(c) The Secretary of Juvenile Justice shall: 456 

1. Ensure that juvenile justice continuum programs and 457 

services are implemented according to legislative intent; state 458 

and federal laws, rules, and regulations; statewide program 459 

standards; and performance objectives by reviewing and 460 

monitoring regional and circuit program operations and providing 461 

technical assistance to those programs. 462 

2. Identify the need for and recommend the funding and 463 

implementation of an appropriate mix of programs and services 464 
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within the juvenile justice continuum, including prevention, 465 

diversion, nonresidential and residential commitment programs, 466 

training schools, and mandatory supervision conditional release 467 

programs and services, with an overlay of educational, 468 

vocational, alcohol, drug abuse, and mental health services 469 

where appropriate. 470 

3. Provide for program research, development, and planning. 471 

4. Develop staffing and workload standards and coordinate 472 

staff development and training. 473 

5. Develop budget and resource allocation methodologies and 474 

strategies. 475 

6. Establish program policies and rules and ensure that 476 

those policies and rules encourage cooperation, collaboration, 477 

and information sharing with community partners in the juvenile 478 

justice system to the extent authorized by law. 479 

7. Develop funding sources external to state government. 480 

8. Obtain, approve, monitor, and coordinate research and 481 

program development grants. 482 

9. Enter into contracts. 483 

10. Monitor all state-funded programs, grants, 484 

appropriations, or activities that are designed to prevent 485 

juvenile crime, delinquency, gang membership, or status offense 486 

behaviors and all state-funded programs, grants, appropriations, 487 

or activities that are designed to prevent a child from becoming 488 

a “child in need of services,” as defined in chapter 984, in 489 

order to effect the goals and policies of the State 490 

Comprehensive Plan regarding children and regarding governmental 491 

efficiency, and in order to determine: 492 

a. The number of youth served by such state-funded 493 
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programs, grants, appropriations, or activities; 494 

b. The number of youth who complete such state-funded 495 

programs, grants, appropriations, or activities; 496 

c. The number and percentage of youth who are referred for 497 

delinquency while participating in such state-funded programs, 498 

grants, appropriations, or activities; and 499 

d. The number and percentage of youth who are referred for 500 

delinquency within 6 months after completing such state-funded 501 

programs, grants, appropriations, or activities. 502 

Section 5. Paragraph (c) of subsection (5) of section 503 

216.136, Florida Statutes, is amended to read: 504 

216.136 Consensus estimating conferences; duties and 505 

principals.— 506 

(5) CRIMINAL JUSTICE ESTIMATING CONFERENCE.—The Criminal 507 

Justice Estimating Conference shall: 508 

(c) Develop official information relating to the number of 509 

sexual offenders and sexual predators who are required by law to 510 

be placed on community control, probation, or mandatory 511 

supervision conditional release who are subject to electronic 512 

monitoring. 513 

Section 6. Subsection (2) of section 394.926, Florida 514 

Statutes, is amended to read: 515 

394.926 Notice to victims of release of persons committed 516 

as sexually violent predators; notice to Department of 517 

Corrections and Parole Commission.— 518 

(2) If a sexually violent predator who has an active or 519 

pending term of probation, community control, parole, mandatory 520 

supervision conditional release, or other court-ordered or 521 

postprison release supervision is released from custody, the 522 
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department must immediately notify the Department of 523 

Corrections’ Office of Community Corrections in Tallahassee. The 524 

Parole Commission must also be immediately notified of any 525 

releases of a sexually violent predator who has an active or 526 

pending term of parole, mandatory supervision conditional 527 

release, or other postprison release supervision that is 528 

administered by the Parole Commission. 529 

Section 7. Subsection (2) of section 394.927, Florida 530 

Statutes, is amended to read: 531 

394.927 Escape while in lawful custody; notice to victim; 532 

notice to the Department of Corrections and Parole Commission.— 533 

(2) If a person who is held in custody pursuant to a 534 

finding of probable cause or commitment as a sexually violent 535 

predator escapes while in custody, the department shall 536 

immediately notify the victim in accordance with s. 394.926. The 537 

state attorney that filed the petition for civil commitment of 538 

the escapee must also be immediately notified by the department. 539 

If the escapee has an active or pending term of probation, 540 

community control, parole, mandatory supervision conditional 541 

release, or other court-ordered or postprison release 542 

supervision, the department shall also immediately notify the 543 

Department of Corrections’ Office of Community Corrections in 544 

Tallahassee. The Parole Commission shall also be immediately 545 

notified of an escape if the escapee has an active or pending 546 

term of parole, mandatory supervision conditional release, or 547 

other postprison release supervision that is administered by the 548 

Parole Commission. 549 

Section 8. Paragraphs (a), (b), and (d) of subsection (1) 550 

of section 775.084, Florida Statutes, are amended to read: 551 
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775.084 Violent career criminals; habitual felony offenders 552 

and habitual violent felony offenders; three-time violent felony 553 

offenders; definitions; procedure; enhanced penalties or 554 

mandatory minimum prison terms.— 555 

(1) As used in this act: 556 

(a) “Habitual felony offender” means a defendant for whom 557 

the court may impose an extended term of imprisonment, as 558 

provided in paragraph (4)(a), if it finds that: 559 

1. The defendant has previously been convicted of any 560 

combination of two or more felonies in this state or other 561 

qualified offenses. 562 

2. The felony for which the defendant is to be sentenced 563 

was committed: 564 

a. While the defendant was serving a prison sentence or 565 

other sentence, or court-ordered or lawfully imposed supervision 566 

that is imposed as a result of a prior conviction for a felony 567 

or other qualified offense; or 568 

b. Within 5 years of the date of the conviction of the 569 

defendant’s last prior felony or other qualified offense, or 570 

within 5 years of the defendant’s release from a prison 571 

sentence, probation, community control, control release, 572 

mandatory supervision conditional release, parole or court-573 

ordered or lawfully imposed supervision or other sentence that 574 

is imposed as a result of a prior conviction for a felony or 575 

other qualified offense, whichever is later. 576 

3. The felony for which the defendant is to be sentenced, 577 

and one of the two prior felony convictions, is not a violation 578 

of s. 893.13 relating to the purchase or the possession of a 579 

controlled substance. 580 
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4. The defendant has not received a pardon for any felony 581 

or other qualified offense that is necessary for the operation 582 

of this paragraph. 583 

5. A conviction of a felony or other qualified offense 584 

necessary to the operation of this paragraph has not been set 585 

aside in any postconviction proceeding. 586 

(b) “Habitual violent felony offender” means a defendant 587 

for whom the court may impose an extended term of imprisonment, 588 

as provided in paragraph (4)(b), if it finds that: 589 

1. The defendant has previously been convicted of a felony 590 

or an attempt or conspiracy to commit a felony and one or more 591 

of such convictions was for: 592 

a. Arson; 593 

b. Sexual battery; 594 

c. Robbery; 595 

d. Kidnapping; 596 

e. Aggravated child abuse; 597 

f. Aggravated abuse of an elderly person or disabled adult; 598 

g. Aggravated assault with a deadly weapon; 599 

h. Murder; 600 

i. Manslaughter; 601 

j. Aggravated manslaughter of an elderly person or disabled 602 

adult; 603 

k. Aggravated manslaughter of a child; 604 

l. Unlawful throwing, placing, or discharging of a 605 

destructive device or bomb; 606 

m. Armed burglary; 607 

n. Aggravated battery; or 608 

o. Aggravated stalking. 609 
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2. The felony for which the defendant is to be sentenced 610 

was committed: 611 

a. While the defendant was serving a prison sentence or 612 

other sentence, or court-ordered or lawfully imposed supervision 613 

that is imposed as a result of a prior conviction for an 614 

enumerated felony; or 615 

b. Within 5 years of the date of the conviction of the last 616 

prior enumerated felony, or within 5 years of the defendant’s 617 

release from a prison sentence, probation, community control, 618 

control release, mandatory supervision conditional release, 619 

parole, or court-ordered or lawfully imposed supervision or 620 

other sentence that is imposed as a result of a prior conviction 621 

for an enumerated felony, whichever is later. 622 

3. The defendant has not received a pardon on the ground of 623 

innocence for any crime that is necessary for the operation of 624 

this paragraph. 625 

4. A conviction of a crime necessary to the operation of 626 

this paragraph has not been set aside in any postconviction 627 

proceeding. 628 

(d) “Violent career criminal” means a defendant for whom 629 

the court must impose imprisonment pursuant to paragraph (4)(d), 630 

if it finds that: 631 

1. The defendant has previously been convicted as an adult 632 

three or more times for an offense in this state or other 633 

qualified offense that is: 634 

a. Any forcible felony, as described in s. 776.08; 635 

b. Aggravated stalking, as described in s. 784.048(3) and 636 

(4); 637 

c. Aggravated child abuse, as described in s. 827.03(2)(a); 638 
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d. Aggravated abuse of an elderly person or disabled adult, 639 

as described in s. 825.102(2); 640 

e. Lewd or lascivious battery, lewd or lascivious 641 

molestation, lewd or lascivious conduct, or lewd or lascivious 642 

exhibition, as described in s. 800.04 or s. 847.0135(5); 643 

f. Escape, as described in s. 944.40; or 644 

g. A felony violation of chapter 790 involving the use or 645 

possession of a firearm. 646 

2. The defendant has been incarcerated in a state prison or 647 

a federal prison. 648 

3. The primary felony offense for which the defendant is to 649 

be sentenced is a felony enumerated in subparagraph 1. and was 650 

committed on or after October 1, 1995, and: 651 

a. While the defendant was serving a prison sentence or 652 

other sentence, or court-ordered or lawfully imposed supervision 653 

that is imposed as a result of a prior conviction for an 654 

enumerated felony; or 655 

b. Within 5 years after the conviction of the last prior 656 

enumerated felony, or within 5 years after the defendant’s 657 

release from a prison sentence, probation, community control, 658 

control release, mandatory supervision conditional release, 659 

parole, or court-ordered or lawfully imposed supervision or 660 

other sentence that is imposed as a result of a prior conviction 661 

for an enumerated felony, whichever is later. 662 

4. The defendant has not received a pardon for any felony 663 

or other qualified offense that is necessary for the operation 664 

of this paragraph. 665 

5. A conviction of a felony or other qualified offense 666 

necessary to the operation of this paragraph has not been set 667 
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aside in any postconviction proceeding. 668 

Section 9. Section 775.16, Florida Statutes, is amended to 669 

read: 670 

775.16 Drug offenses; additional penalties.—In addition to 671 

any other penalty provided by law, a person who has been 672 

convicted of sale of or trafficking in, or conspiracy to sell or 673 

traffic in, a controlled substance under chapter 893, if such 674 

offense is a felony, or who has been convicted of an offense 675 

under the laws of any state or country which, if committed in 676 

this state, would constitute the felony of selling or 677 

trafficking in, or conspiracy to sell or traffic in, a 678 

controlled substance under chapter 893, is: 679 

(1) Disqualified from applying for employment by any agency 680 

of the state, unless: 681 

(a) The person has completed all sentences of imprisonment 682 

or supervisory sanctions imposed by the court, by the Parole 683 

Commission, or by law; or 684 

(b) The person has complied with the conditions of 685 

subparagraphs 1. and 2. which shall be monitored by the 686 

Department of Corrections while the person is under any 687 

supervisory sanctions. The person under supervision may: 688 

1. Seek evaluation and enrollment in, and once enrolled 689 

maintain enrollment in until completion, a drug treatment and 690 

rehabilitation program that which is approved by the Department 691 

of Children and Family Services, unless it is deemed by the 692 

program that the person does not have a substance abuse problem. 693 

The treatment and rehabilitation program may be specified by: 694 

a. The court, in the case of court-ordered supervisory 695 

sanctions; 696 
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b. The Parole Commission, in the case of parole, control 697 

release, or mandatory supervision conditional release; or 698 

c. The Department of Corrections, in the case of 699 

imprisonment or any other supervision required by law. 700 

2. Submit to periodic urine drug testing pursuant to 701 

procedures prescribed by the Department of Corrections. If the 702 

person is indigent, the costs shall be paid by the Department of 703 

Corrections. 704 

(2) Disqualified from applying for a license, permit, or 705 

certificate required by any agency of the state to practice, 706 

pursue, or engage in any occupation, trade, vocation, 707 

profession, or business, unless: 708 

(a) The person has completed all sentences of imprisonment 709 

or supervisory sanctions imposed by the court, by the Parole 710 

Commission, or by law; 711 

(b) The person has complied with the conditions of 712 

subparagraphs 1. and 2. which shall be monitored by the 713 

Department of Corrections while the person is under any 714 

supervisory sanction. If the person fails to comply with 715 

provisions of these subparagraphs by either failing to maintain 716 

treatment or by testing positive for drug use, the department 717 

shall notify the licensing, permitting, or certifying agency, 718 

which may refuse to reissue or reinstate such license, permit, 719 

or certification. The licensee, permittee, or certificateholder 720 

under supervision may: 721 

1. Seek evaluation and enrollment in, and once enrolled 722 

maintain enrollment in until completion, a drug treatment and 723 

rehabilitation program which is approved or regulated by the 724 

Department of Children and Family Services, unless it is deemed 725 
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by the program that the person does not have a substance abuse 726 

problem. The treatment and rehabilitation program may be 727 

specified by: 728 

a. The court, in the case of court-ordered supervisory 729 

sanctions; 730 

b. The Parole Commission, in the case of parole, control 731 

release, or mandatory supervision conditional release; or 732 

c. The Department of Corrections, in the case of 733 

imprisonment or any other supervision required by law. 734 

2. Submit to periodic urine drug testing pursuant to 735 

procedures prescribed by the Department of Corrections. If the 736 

person is indigent, the costs shall be paid by the Department of 737 

Corrections; or 738 

(c) The person has successfully completed an appropriate 739 

program under the Correctional Education Program. 740 

 741 

The provisions of this section do not apply to any of the taxes, 742 

fees, or permits regulated, controlled, or administered by the 743 

Department of Revenue in accordance with the provisions of s. 744 

213.05. 745 

Section 10. Paragraph (e) of subsection (2) of section 746 

775.21, Florida Statutes, is amended to read: 747 

775.21 The Florida Sexual Predators Act.— 748 

(2) DEFINITIONS.—As used in this section, the term: 749 

(e) “Conviction” means a determination of guilt which is 750 

the result of a trial or the entry of a plea of guilty or nolo 751 

contendere, regardless of whether adjudication is withheld. A 752 

conviction for a similar offense includes, but is not limited 753 

to, a conviction by a federal or military tribunal, including 754 
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courts-martial conducted by the Armed Forces of the United 755 

States, and includes a conviction or entry of a plea of guilty 756 

or nolo contendere resulting in a sanction in any state of the 757 

United States or other jurisdiction. A sanction includes, but is 758 

not limited to, a fine, probation, community control, parole, 759 

mandatory supervision conditional release, control release, or 760 

incarceration in a state prison, federal prison, private 761 

correctional facility, or local detention facility. 762 

Section 11. Paragraph (a) of subsection (3) of section 763 

775.261, Florida Statutes, is amended to read: 764 

775.261 The Florida Career Offender Registration Act.— 765 

(3) CRITERIA FOR REGISTRATION AS A CAREER OFFENDER.— 766 

(a) A career offender released on or after July 1, 2002, 767 

from a sanction imposed in this state must register as required 768 

under subsection (4) and is subject to community and public 769 

notification as provided under subsection (5). For purposes of 770 

this section, a sanction imposed in this state includes, but is 771 

not limited to, a fine, probation, community control, parole, 772 

mandatory supervision conditional release, control release, or 773 

incarceration in a state prison, private correctional facility, 774 

or local detention facility, and: 775 

1. The career offender has not received a pardon for any 776 

felony or other qualified offense that is necessary for the 777 

operation of this paragraph; or 778 

2. A conviction of a felony or other qualified offense 779 

necessary to the operation of this paragraph has not been set 780 

aside in any postconviction proceeding. 781 

Section 12. Section 893.11, Florida Statutes, is amended to 782 

read: 783 

Florida Senate - 2013 SB 540 

 

 

 

 

 

 

 

 

5-00116-13 2013540__ 

Page 28 of 53 

CODING: Words stricken are deletions; words underlined are additions. 

893.11 Suspension, revocation, and reinstatement of 784 

business and professional licenses.—For the purposes of s. 785 

120.60(6), any conviction in any court reported to the 786 

Comprehensive Case Information System of the Florida Association 787 

of Court Clerks and Comptrollers, Inc., for the sale of, or 788 

trafficking in, a controlled substance or for conspiracy to 789 

sell, or traffic in, a controlled substance constitutes an 790 

immediate serious danger to the public health, safety, or 791 

welfare, and is grounds for disciplinary action by the licensing 792 

state agency. A state agency shall initiate an immediate 793 

emergency suspension of an individual professional license 794 

issued by the agency, in compliance with the procedures for 795 

summary suspensions in s. 120.60(6), upon the agency’s findings 796 

of the licensee’s conviction in any court reported to the 797 

Comprehensive Case Information System of the Florida Association 798 

of Court Clerks and Comptrollers, Inc., for the sale of, or 799 

trafficking in, a controlled substance, or for conspiracy to 800 

sell, or traffic in, a controlled substance. Before renewing any 801 

professional license, a state agency that issues a professional 802 

license must use the Comprehensive Case Information System of 803 

the Florida Association of Court Clerks and Comptrollers, Inc., 804 

to obtain information relating to any conviction for the sale 805 

of, or trafficking in, a controlled substance or for conspiracy 806 

to sell, or traffic in, a controlled substance. The clerk of 807 

court shall provide electronic access to each state agency at no 808 

cost and also provide certified copies of the judgment upon 809 

request to the agency. Upon a showing by any such convicted 810 

defendant whose professional license has been suspended or 811 

revoked pursuant to this section that his or her civil rights 812 
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have been restored or upon a showing that the convicted 813 

defendant meets the following criteria, the agency head may 814 

reinstate or reactivate such license when: 815 

(1) The person has complied with the conditions of 816 

paragraphs (a) and (b) which shall be monitored by the 817 

Department of Corrections while the person is under any 818 

supervisory sanction. If the person fails to comply with 819 

provisions of these paragraphs by either failing to maintain 820 

treatment or by testing positive for drug use, the department 821 

shall notify the licensing agency, which shall revoke the 822 

license. The person under supervision may: 823 

(a) Seek evaluation and enrollment in, and once enrolled 824 

maintain enrollment in until completion, a drug treatment and 825 

rehabilitation program that which is approved or regulated by 826 

the Department of Children and Family Services. The treatment 827 

and rehabilitation program shall be specified by: 828 

1. The court, in the case of court-ordered supervisory 829 

sanctions; 830 

2. The Parole Commission, in the case of parole, control 831 

release, or mandatory supervision conditional release; or 832 

3. The Department of Corrections, in the case of 833 

imprisonment or any other supervision required by law. 834 

(b) Submit to periodic urine drug testing pursuant to 835 

procedures prescribed by the Department of Corrections. If the 836 

person is indigent, the costs shall be paid by the Department of 837 

Corrections; or 838 

(2) The person has successfully completed an appropriate 839 

program under the Correctional Education Program. 840 

(3) As used in this section, the term “professional 841 
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license” includes any license, permit, or certificate that 842 

authorizes a person to practice his or her profession. However, 843 

the term does not include any of the taxes, fees, or permits 844 

regulated, controlled, or administered by the Department of 845 

Revenue in accordance with s. 213.05. 846 

Section 13. Paragraphs (a) and (b) of subsection (1) of 847 

section 943.0435, Florida Statutes, are amended to read: 848 

943.0435 Sexual offenders required to register with the 849 

department; penalty.— 850 

(1) As used in this section, the term: 851 

(a)1. “Sexual offender” means a person who meets the 852 

criteria in sub-subparagraph a., sub-subparagraph b., sub-853 

subparagraph c., or sub-subparagraph d., as follows: 854 

a.(I) Has been convicted of committing, or attempting, 855 

soliciting, or conspiring to commit, any of the criminal 856 

offenses proscribed in the following statutes in this state or 857 

similar offenses in another jurisdiction: s. 787.01, s. 787.02, 858 

or s. 787.025(2)(c), where the victim is a minor and the 859 

defendant is not the victim’s parent or guardian; s. 860 

787.06(3)(b), (d), (f), (g), or (h); s. 794.011, excluding s. 861 

794.011(10); s. 794.05; s. 796.03; s. 796.035; s. 800.04; s. 862 

810.145(8); s. 825.1025; s. 827.071; s. 847.0133; s. 847.0135, 863 

excluding s. 847.0135(6); s. 847.0137; s. 847.0138; s. 847.0145; 864 

or s. 985.701(1); or any similar offense committed in this state 865 

which has been redesignated from a former statute number to one 866 

of those listed in this sub-sub-subparagraph; and 867 

(II) Has been released on or after October 1, 1997, from 868 

the sanction imposed for any conviction of an offense described 869 

in sub-sub-subparagraph (I). For purposes of sub-sub-870 
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subparagraph (I), a sanction imposed in this state or in any 871 

other jurisdiction includes, but is not limited to, a fine, 872 

probation, community control, parole, mandatory supervision 873 

conditional release, control release, or incarceration in a 874 

state prison, federal prison, private correctional facility, or 875 

local detention facility; 876 

b. Establishes or maintains a residence in this state and 877 

who has not been designated as a sexual predator by a court of 878 

this state but who has been designated as a sexual predator, as 879 

a sexually violent predator, or by another sexual offender 880 

designation in another state or jurisdiction and was, as a 881 

result of such designation, subjected to registration or 882 

community or public notification, or both, or would be if the 883 

person were a resident of that state or jurisdiction, without 884 

regard to whether the person otherwise meets the criteria for 885 

registration as a sexual offender; 886 

c. Establishes or maintains a residence in this state who 887 

is in the custody or control of, or under the supervision of, 888 

any other state or jurisdiction as a result of a conviction for 889 

committing, or attempting, soliciting, or conspiring to commit, 890 

any of the criminal offenses proscribed in the following 891 

statutes or similar offense in another jurisdiction: s. 787.01, 892 

s. 787.02, or s. 787.025(2)(c), where the victim is a minor and 893 

the defendant is not the victim’s parent or guardian; s. 894 

787.06(3)(b), (d), (f), (g), or (h); s. 794.011, excluding s. 895 

794.011(10); s. 794.05; s. 796.03; s. 796.035; s. 800.04; s. 896 

810.145(8); s. 825.1025; s. 827.071; s. 847.0133; s. 847.0135, 897 

excluding s. 847.0135(6); s. 847.0137; s. 847.0138; s. 847.0145; 898 

or s. 985.701(1); or any similar offense committed in this state 899 
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which has been redesignated from a former statute number to one 900 

of those listed in this sub-subparagraph; or 901 

d. On or after July 1, 2007, has been adjudicated 902 

delinquent for committing, or attempting, soliciting, or 903 

conspiring to commit, any of the criminal offenses proscribed in 904 

the following statutes in this state or similar offenses in 905 

another jurisdiction when the juvenile was 14 years of age or 906 

older at the time of the offense: 907 

(I) Section 794.011, excluding s. 794.011(10); 908 

(II) Section 800.04(4)(b) where the victim is under 12 909 

years of age or where the court finds sexual activity by the use 910 

of force or coercion; 911 

(III) Section 800.04(5)(c)1. where the court finds 912 

molestation involving unclothed genitals; or 913 

(IV) Section 800.04(5)(d) where the court finds the use of 914 

force or coercion and unclothed genitals. 915 

2. For all qualifying offenses listed in sub-subparagraph 916 

(1)(a)1.d., the court shall make a written finding of the age of 917 

the offender at the time of the offense. 918 

 919 

For each violation of a qualifying offense listed in this 920 

subsection, the court shall make a written finding of the age of 921 

the victim at the time of the offense. For a violation of s. 922 

800.04(4), the court shall additionally make a written finding 923 

indicating that the offense did or did not involve sexual 924 

activity and indicating that the offense did or did not involve 925 

force or coercion. For a violation of s. 800.04(5), the court 926 

shall additionally make a written finding that the offense did 927 

or did not involve unclothed genitals or genital area and that 928 
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the offense did or did not involve the use of force or coercion. 929 

(b) “Convicted” means that there has been a determination 930 

of guilt as a result of a trial or the entry of a plea of guilty 931 

or nolo contendere, regardless of whether adjudication is 932 

withheld, and includes an adjudication of delinquency of a 933 

juvenile as specified in this section. Conviction of a similar 934 

offense includes, but is not limited to, a conviction by a 935 

federal or military tribunal, including courts-martial conducted 936 

by the Armed Forces of the United States, and includes a 937 

conviction or entry of a plea of guilty or nolo contendere 938 

resulting in a sanction in any state of the United States or 939 

other jurisdiction. A sanction includes, but is not limited to, 940 

a fine, probation, community control, parole, mandatory 941 

supervision conditional release, control release, or 942 

incarceration in a state prison, federal prison, private 943 

correctional facility, or local detention facility. 944 

Section 14. Paragraph (a) of subsection (7) of section 945 

943.325, Florida Statutes, is amended to read: 946 

943.325 DNA database.— 947 

(7) COLLECTION OF DNA SAMPLES FROM OFFENDERS.— 948 

(a) Any qualifying offender, who is: 949 

1. Arrested in this state; 950 

2. Incarcerated in this state; or 951 

3. On probation, community control, parole, mandatory 952 

supervision conditional release, control release, or any other 953 

type of court-ordered supervision in this state, 954 

 955 

shall be required to submit a DNA sample to a department-956 

designated facility. 957 
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Section 15. Paragraph (a) of subsection (2) of section 958 

944.171, Florida Statutes, is amended to read: 959 

944.171 Housing of inmates.— 960 

(2) Notwithstanding s. 944.17, the department may enter 961 

into contracts with another state, a political subdivision of 962 

another state, or a correctional management services vendor in 963 

another state for the transfer and confinement in that state of 964 

inmates who have been committed to the custody of the 965 

department. 966 

(a) Any such contract must include: 967 

1. A termination date. 968 

2. Provisions concerning the costs of inmate maintenance, 969 

extraordinary medical and dental expenses, and any participation 970 

in or receipt by inmates of rehabilitative or correctional 971 

services, facilities, programs, or treatment, including those 972 

costs not reasonably included as part of normal maintenance. 973 

3. Provisions concerning participation in programs of 974 

inmate employment, if any, the disposition or crediting of any 975 

payments received by inmates on account of employment, and the 976 

crediting of proceeds or disposal of any products resulting from 977 

employment. 978 

4. Provisions for the delivery and retaking of inmates. 979 

5. A provision for a waiver of extradition by the parties 980 

to the contract. 981 

6. Retention of jurisdiction of the inmates transferred by 982 

Florida. 983 

7. Regular reporting procedures concerning Florida inmates 984 

by officials of the state, political subdivision, or 985 

correctional management services vendor with which the 986 
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department is contracting. 987 

8. Provisions concerning procedures for community 988 

supervision, including probation, parole, mandatory supervision 989 

conditional release, and discharge. 990 

9. The same standards of reasonable and humane care as the 991 

inmates would receive in an appropriate institution in this 992 

state. 993 

10. Any other matters that are necessary and appropriate to 994 

establish the obligations, responsibilities, and rights of 995 

Florida and the state, political subdivision, or correctional 996 

management services vendor with which the department is 997 

contracting. 998 

Section 16. Subsection (1) of section 944.28, Florida 999 

Statutes, is amended to read: 1000 

944.28 Forfeiture of gain-time and the right to earn gain-1001 

time in the future.— 1002 

(1) If a prisoner is convicted of escape, or if the 1003 

clemency, mandatory supervision conditional release as described 1004 

in chapter 947, probation or community control as described in 1005 

chapter 948, provisional release as described in s. 944.277, 1006 

parole, or control release as described in s. 947.146 granted to 1007 

the prisoner is revoked, the department may, without notice or 1008 

hearing, declare a forfeiture of all gain-time earned according 1009 

to the provisions of law by such prisoner prior to such escape 1010 

or his or her release under such clemency, mandatory supervision 1011 

conditional release, probation, community control, provisional 1012 

release, control release, or parole. 1013 

Section 17. Paragraph (a) of subsection (1) of section 1014 

944.606, Florida Statutes, is amended to read: 1015 
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944.606 Sexual offenders; notification upon release.— 1016 

(1) As used in this section: 1017 

(a) “Convicted” means there has been a determination of 1018 

guilt as a result of a trial or the entry of a plea of guilty or 1019 

nolo contendere, regardless of whether adjudication is withheld. 1020 

A conviction for a similar offense includes, but is not limited 1021 

to, a conviction by a federal or military tribunal, including 1022 

courts-martial conducted by the Armed Forces of the United 1023 

States, and includes a conviction or entry of a plea of guilty 1024 

or nolo contendere resulting in a sanction in any state of the 1025 

United States or other jurisdiction. A sanction includes, but is 1026 

not limited to, a fine; probation; community control; parole; 1027 

mandatory supervision conditional release; control release; or 1028 

incarceration in a state prison, federal prison, private 1029 

correctional facility, or local detention facility. 1030 

Section 18. Paragraph (b) of subsection (1) and subsection 1031 

(6) of section 944.607, Florida Statutes, are amended to read: 1032 

944.607 Notification to Department of Law Enforcement of 1033 

information on sexual offenders.— 1034 

(1) As used in this section, the term: 1035 

(b) “Conviction” means a determination of guilt which is 1036 

the result of a trial or the entry of a plea of guilty or nolo 1037 

contendere, regardless of whether adjudication is withheld. 1038 

Conviction of a similar offense includes, but is not limited to, 1039 

a conviction by a federal or military tribunal, including 1040 

courts-martial conducted by the Armed Forces of the United 1041 

States, and includes a conviction or entry of a plea of guilty 1042 

or nolo contendere resulting in a sanction in any state of the 1043 

United States or other jurisdiction. A sanction includes, but is 1044 
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not limited to, a fine; probation; community control; parole; 1045 

mandatory supervision conditional release; control release; or 1046 

incarceration in a state prison, federal prison, private 1047 

correctional facility, or local detention facility. 1048 

(6) The information provided to the Department of Law 1049 

Enforcement must include: 1050 

(a) The information obtained from the sexual offender under 1051 

subsection (4); 1052 

(b) The sexual offender’s most current address, place of 1053 

permanent, temporary, or transient residence within the state or 1054 

out of state, and address, location or description, and dates of 1055 

any current or known future temporary residence within the state 1056 

or out of state, while the sexual offender is under supervision 1057 

in this state, including the name of the county or municipality 1058 

in which the offender permanently or temporarily resides, or has 1059 

a transient residence, and address, location or description, and 1060 

dates of any current or known future temporary residence within 1061 

the state or out of state, and, if known, the intended place of 1062 

permanent, temporary, or transient residence, and address, 1063 

location or description, and dates of any current or known 1064 

future temporary residence within the state or out of state upon 1065 

satisfaction of all sanctions; 1066 

(c) The legal status of the sexual offender and the 1067 

scheduled termination date of that legal status; 1068 

(d) The location of, and local telephone number for, any 1069 

Department of Corrections’ office that is responsible for 1070 

supervising the sexual offender; 1071 

(e) An indication of whether the victim of the offense that 1072 

resulted in the offender’s status as a sexual offender was a 1073 
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minor; 1074 

(f) The offense or offenses at conviction which resulted in 1075 

the determination of the offender’s status as a sex offender; 1076 

and 1077 

(g) A digitized photograph of the sexual offender which 1078 

must have been taken within 60 days before the offender is 1079 

released from the custody of the department or a private 1080 

correctional facility by expiration of sentence under s. 944.275 1081 

or must have been taken by January 1, 1998, or within 60 days 1082 

after the onset of the department’s supervision of any sexual 1083 

offender who is on probation, community control, mandatory 1084 

supervision conditional release, parole, provisional release, or 1085 

control release or who is supervised by the department under the 1086 

Interstate Compact Agreement for Probationers and Parolees. If 1087 

the sexual offender is in the custody of a private correctional 1088 

facility, the facility shall take a digitized photograph of the 1089 

sexual offender within the time period provided in this 1090 

paragraph and shall provide the photograph to the department. 1091 

 1092 

If any information provided by the department changes during the 1093 

time the sexual offender is under the department’s control, 1094 

custody, or supervision, including any change in the offender’s 1095 

name by reason of marriage or other legal process, the 1096 

department shall, in a timely manner, update the information and 1097 

provide it to the Department of Law Enforcement in the manner 1098 

prescribed in subsection (2). 1099 

Section 19. Subsection (5) of section 944.608, Florida 1100 

Statutes, is amended to read: 1101 

944.608 Notification to Department of Law Enforcement of 1102 
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information on career offenders.— 1103 

(5) The information provided to the Department of Law 1104 

Enforcement must include: 1105 

(a) The information obtained from the career offender under 1106 

subsection (3); 1107 

(b) The career offender’s most current address and place of 1108 

permanent and temporary residence within the state or out of 1109 

state while the career offender is under supervision in this 1110 

state, including the name of the county or municipality in which 1111 

the career offender permanently or temporarily resides and, if 1112 

known, the intended place of permanent or temporary residence 1113 

upon satisfaction of all sanctions; 1114 

(c) The legal status of the career offender and the 1115 

scheduled termination date of that legal status; 1116 

(d) The location of, and local telephone number for, any 1117 

Department of Corrections’ office that is responsible for 1118 

supervising the career offender; and 1119 

(e) A digitized photograph of the career offender, which 1120 

must have been taken within 60 days before the career offender 1121 

is released from the custody of the department or a private 1122 

correctional facility or within 60 days after the onset of the 1123 

department’s supervision of any career offender who is on 1124 

probation, community control, mandatory supervision conditional 1125 

release, parole, provisional release, or control release. If the 1126 

career offender is in the custody or control of, or under the 1127 

supervision of, a private correctional facility, the facility 1128 

shall take a digitized photograph of the career offender within 1129 

the time period provided in this paragraph and shall provide the 1130 

photograph to the department. 1131 
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Section 20. Section 944.70, Florida Statutes, is amended to 1132 

read: 1133 

944.70 Conditions for release from incarceration.— 1134 

(1)(a) A person who is convicted of a crime committed on or 1135 

after October 1, 1983, but before January 1, 1994, may be 1136 

released from incarceration only: 1137 

1. Upon expiration of the person’s sentence; 1138 

2. Upon expiration of the person’s sentence as reduced by 1139 

accumulated gain-time; 1140 

3. As directed by an executive order granting clemency; 1141 

4. Upon attaining the provisional release date; 1142 

5. Upon placement in a mandatory supervision conditional 1143 

release program pursuant to s. 947.1405; or 1144 

6. Upon the granting of control release pursuant to s. 1145 

947.146. 1146 

(b) A person who is convicted of a crime committed on or 1147 

after January 1, 1994, may be released from incarceration only: 1148 

1. Upon expiration of the person’s sentence; 1149 

2. Upon expiration of the person’s sentence as reduced by 1150 

accumulated meritorious or incentive gain-time; 1151 

3. As directed by an executive order granting clemency; 1152 

4. Upon placement in a mandatory supervision conditional 1153 

release program pursuant to s. 947.1405 or a conditional medical 1154 

release program pursuant to s. 947.149; or 1155 

5. Upon the granting of control release, including 1156 

emergency control release, pursuant to s. 947.146. 1157 

(2) A person who is convicted of a crime committed on or 1158 

after December 1, 1990, and who receives a control release date 1159 

may not refuse to accept the terms or conditions of control 1160 
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release. 1161 

Section 21. Section 945.36, Florida Statutes, is amended to 1162 

read: 1163 

945.36 Exemption from health testing regulations for law 1164 

enforcement personnel conducting drug tests on inmates and 1165 

releasees.— 1166 

(1) Any law enforcement officer, state or county probation 1167 

officer, or employee of the Department of Corrections, who is 1168 

certified by the Department of Corrections pursuant to 1169 

subsection (2), is exempt from part I of chapter 483, for the 1170 

limited purpose of administering a urine screen drug test to: 1171 

(a) Persons during incarceration; 1172 

(b) Persons released as a condition of probation for either 1173 

a felony or misdemeanor; 1174 

(c) Persons released as a condition of community control; 1175 

(d) Persons released as a condition of mandatory 1176 

supervision conditional release; 1177 

(e) Persons released as a condition of parole; 1178 

(f) Persons released as a condition of provisional release; 1179 

(g) Persons released as a condition of pretrial release; or 1180 

(h) Persons released as a condition of control release. 1181 

(2) The Department of Corrections shall develop a procedure 1182 

for certification of any law enforcement officer, state or 1183 

county probation officer, or employee of the Department of 1184 

Corrections to perform a urine screen drug test on the persons 1185 

specified in subsection (1). 1186 

Section 22. Section 947.071, Florida Statutes, is amended 1187 

to read: 1188 

947.071 Rulemaking procedures; indexing of orders.— 1189 
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(1) It is the intent of the Legislature that all rulemaking 1190 

procedures by the commission be conducted pursuant to the 1191 

Administrative Procedure Act, chapter 120. 1192 

(2) The only final orders of the commission which must 1193 

shall be indexed pursuant to chapter 120 are: 1194 

(a) Orders granting parole. 1195 

(b) Orders revoking parole. 1196 

(c) Orders restoring to supervision. 1197 

(d) Orders releasing from custody and further supervision. 1198 

(e) Early parole termination orders. 1199 

(f) Orders granting mandatory supervision conditional 1200 

release. 1201 

(g) Orders revoking mandatory supervision conditional 1202 

release. 1203 

Section 23. Paragraph (f) of subsection (1) of section 1204 

947.13, Florida Statutes, is amended to read: 1205 

947.13 Powers and duties of commission.— 1206 

(1) The commission shall have the powers and perform the 1207 

duties of: 1208 

(f) Establishing the terms and conditions of persons 1209 

released on mandatory supervision conditional release under s. 1210 

947.1405, and determining subsequent ineligibility for mandatory 1211 

supervision conditional release due to a violation of the terms 1212 

or conditions of mandatory supervision conditional release and 1213 

taking action with respect to such a violation. 1214 

Section 24. Section 947.141, Florida Statutes, is amended 1215 

to read: 1216 

947.141 Violations of mandatory supervision conditional 1217 

release, control release, or conditional medical release, or 1218 
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addiction-recovery supervision.— 1219 

(1) If a member of the commission or a duly authorized 1220 

representative of the commission has reasonable grounds to 1221 

believe that an offender who is on release supervision under s. 1222 

947.1405, s. 947.146, s. 947.149, or s. 944.4731 has violated 1223 

the terms and conditions of the release in a material respect, 1224 

such member or representative may cause a warrant to be issued 1225 

for the arrest of the releasee; if the offender was found to be 1226 

a sexual predator, the warrant must be issued. 1227 

(2) Upon the arrest on a felony charge of an offender who 1228 

is on release supervision under s. 947.1405, s. 947.146, s. 1229 

947.149, or s. 944.4731, the offender must be detained without 1230 

bond until the initial appearance of the offender at which a 1231 

judicial determination of probable cause is made. If the trial 1232 

court judge determines that there was no probable cause for the 1233 

arrest, the offender may be released. If the trial court judge 1234 

determines that there was probable cause for the arrest, such 1235 

determination also constitutes reasonable grounds to believe 1236 

that the offender violated the conditions of the release. Within 1237 

24 hours after the trial court judge’s finding of probable 1238 

cause, the detention facility administrator or designee shall 1239 

notify the commission and the department of the finding and 1240 

transmit to each a facsimile copy of the probable cause 1241 

affidavit or the sworn offense report upon which the trial court 1242 

judge’s probable cause determination is based. The offender must 1243 

continue to be detained without bond for a period not exceeding 1244 

72 hours excluding weekends and holidays after the date of the 1245 

probable cause determination, pending a decision by the 1246 

commission whether to issue a warrant charging the offender with 1247 
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violation of the conditions of release. Upon the issuance of the 1248 

commission’s warrant, the offender must continue to be held in 1249 

custody pending a revocation hearing held in accordance with 1250 

this section. 1251 

(3) Within 45 days after notice to the Parole Commission of 1252 

the arrest of a releasee charged with a violation of the terms 1253 

and conditions of mandatory supervision conditional release, 1254 

control release, conditional medical release, or addiction-1255 

recovery supervision, the releasee must be afforded a hearing 1256 

conducted by a commissioner or a duly authorized representative 1257 

thereof. If the releasee elects to proceed with a hearing, the 1258 

releasee must be informed orally and in writing of the 1259 

following: 1260 

(a) The alleged violation with which the releasee is 1261 

charged. 1262 

(b) The releasee’s right to be represented by counsel. 1263 

(c) The releasee’s right to be heard in person. 1264 

(d) The releasee’s right to secure, present, and compel the 1265 

attendance of witnesses relevant to the proceeding. 1266 

(e) The releasee’s right to produce documents on the 1267 

releasee’s own behalf. 1268 

(f) The releasee’s right of access to all evidence used 1269 

against the releasee and to confront and cross-examine adverse 1270 

witnesses. 1271 

(g) The releasee’s right to waive the hearing. 1272 

(4) Within a reasonable time following the hearing, the 1273 

commissioner or the commissioner’s duly authorized 1274 

representative who conducted the hearing shall make findings of 1275 

fact in regard to the alleged violation. A panel of no fewer 1276 
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than two commissioners shall enter an order determining whether 1277 

the charge of violation of mandatory supervision conditional 1278 

release, control release, conditional medical release, or 1279 

addiction-recovery supervision has been sustained based upon the 1280 

findings of fact presented by the hearing commissioner or 1281 

authorized representative. By such order, the panel may revoke 1282 

mandatory supervision conditional release, control release, 1283 

conditional medical release, or addiction-recovery supervision 1284 

and thereby return the releasee to prison to serve the sentence 1285 

imposed, reinstate the original order granting the release, or 1286 

enter such other order as it considers proper. Effective for 1287 

inmates whose offenses were committed on or after July 1, 1995, 1288 

the panel may order the placement of a releasee, upon a finding 1289 

of violation pursuant to this subsection, into a local detention 1290 

facility as a condition of supervision. 1291 

(5) Effective for inmates whose offenses were committed on 1292 

or after July 1, 1995, notwithstanding the provisions of ss. 1293 

775.08, former 921.001, 921.002, 921.187, 921.188, 944.02, and 1294 

951.23, or any other law to the contrary, by such order as 1295 

provided in subsection (4), the panel, upon a finding of guilt, 1296 

may, as a condition of continued supervision, place the releasee 1297 

in a local detention facility for a period of incarceration not 1298 

to exceed 22 months. Prior to the expiration of the term of 1299 

incarceration, or upon recommendation of the chief correctional 1300 

officer of that county, the commission shall cause inquiry into 1301 

the inmate’s release plan and custody status in the detention 1302 

facility and consider whether to restore the inmate to 1303 

supervision, modify the conditions of supervision, or enter an 1304 

order of revocation, thereby causing the return of the inmate to 1305 
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prison to serve the sentence imposed. The provisions of This 1306 

section does do not prohibit the panel from entering such other 1307 

order or conducting any investigation that it deems proper. The 1308 

commission may only place a person in a local detention facility 1309 

pursuant to this section only if there is a contractual 1310 

agreement between the chief correctional officer of that county 1311 

and the Department of Corrections. The agreement must provide 1312 

for a per diem reimbursement for each person placed under this 1313 

section, which is payable by the Department of Corrections for 1314 

the duration of the offender’s placement in the facility. This 1315 

section does not limit the commission’s ability to place a 1316 

person in a local detention facility for less than 1 year. 1317 

(6) Whenever a mandatory supervision conditional release, 1318 

control release, conditional medical release, or addiction-1319 

recovery supervision is revoked by a panel of no fewer than two 1320 

commissioners and the releasee is ordered to be returned to 1321 

prison, the releasee, by reason of the misconduct, shall be 1322 

deemed to have forfeited all gain-time or commutation of time 1323 

for good conduct, as provided for by law, earned up to the date 1324 

of release. However, if a conditional medical release is revoked 1325 

due to the improved medical or physical condition of the 1326 

releasee, the releasee does shall not forfeit gain-time accrued 1327 

before the date of conditional medical release. This subsection 1328 

does not deprive the prisoner of the right to gain-time or 1329 

commutation of time for good conduct, as provided by law, from 1330 

the date of return to prison. 1331 

(7) If a law enforcement officer has probable cause to 1332 

believe that an offender who is on release supervision under s. 1333 

947.1405, s. 947.146, s. 947.149, or s. 944.4731 has violated 1334 
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the terms and conditions of his or her release by committing a 1335 

felony offense, the officer shall arrest the offender without a 1336 

warrant, and a warrant need not be issued in the case. 1337 

Section 25. Paragraphs (a) and (f) of subsection (2) of 1338 

section 947.16, Florida Statutes, are amended to read: 1339 

947.16 Eligibility for parole; initial parole interviews; 1340 

powers and duties of commission.— 1341 

(2) The following special types of cases shall have their 1342 

initial parole interview as follows: 1343 

(a) An initial interview may be postponed for a period not 1344 

to exceed 90 days. Such postponement shall be for good cause, 1345 

which includes shall include, but need not be limited to, the 1346 

need for the department to obtain a presentence or postsentence 1347 

investigation report or a probation or parole or mandatory 1348 

supervision conditional release violation report. The reason for 1349 

postponement shall be noted in writing and included in the 1350 

official record. No postponement for good cause shall result in 1351 

an initial interview being conducted later than 90 days after 1352 

the inmate’s initially scheduled initial interview. 1353 

(f) An initial interview may be held at the discretion of 1354 

the commission after the entry of a commission order to revoke 1355 

parole or mandatory supervision conditional release. 1356 

Section 26. Subsection (2) of section 947.22, Florida 1357 

Statutes, is amended to read: 1358 

947.22 Authority to arrest parole violators with or without 1359 

warrant.— 1360 

(2) Any parole and probation officer, when she or he has 1361 

reasonable ground to believe that a parolee, control releasee, 1362 

or mandatory supervision participant conditional releasee has 1363 
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violated the terms and conditions of her or his parole, control 1364 

release, or mandatory supervision conditional release in a 1365 

material respect, has the right to arrest the releasee or 1366 

parolee without warrant and bring her or him forthwith before 1367 

one or more commissioners or a duly authorized representative of 1368 

the Parole Commission or Control Release Authority; and 1369 

proceedings shall thereupon be had as provided herein when a 1370 

warrant has been issued by a member of the commission or 1371 

authority or a duly authorized representative of the commission 1372 

or authority. 1373 

Section 27. Section 947.24, Florida Statutes, is amended to 1374 

read: 1375 

947.24 Discharge from parole supervision or release 1376 

supervision.— 1377 

(1) When a person is placed on parole, control release, or 1378 

mandatory supervision conditional release, the commission shall 1379 

determine the period of time the person will be under parole 1380 

supervision or release supervision in the following manner: 1381 

(a) If the person is being paroled or released under 1382 

supervision from a single or concurrent sentence, the period of 1383 

time the person will be under parole supervision or release 1384 

supervision may not exceed 2 years unless the commission 1385 

designates a longer period of time, in which case it must advise 1386 

the parolee or releasee in writing of the reasons for the 1387 

extended period. In any event, the period of parole supervision 1388 

or release supervision may not exceed the maximum period for 1389 

which the person has been sentenced. 1390 

(b) If the person is being paroled or released under 1391 

supervision from a consecutive sentence or sentences, the period 1392 



Florida Senate - 2013 SB 540 

 

 

 

 

 

 

 

 

5-00116-13 2013540__ 

Page 49 of 53 

CODING: Words stricken are deletions; words underlined are additions. 

of time the person will be under parole supervision or release 1393 

supervision will be for the maximum period for which the person 1394 

was sentenced. 1395 

(2) The commission shall review the progress of each person 1396 

who has been placed on parole, control release, or mandatory 1397 

supervision conditional release after 2 years of supervision in 1398 

the community and biennially thereafter. The department shall 1399 

provide to the commission the information necessary to conduct 1400 

such a review. Such review must include consideration of whether 1401 

to modify the reporting schedule, thereby authorizing the person 1402 

under parole supervision or release supervision to submit 1403 

reports quarterly, semiannually, or annually. The commission, 1404 

after having retained jurisdiction of a person for a sufficient 1405 

length of time to evidence satisfactory rehabilitation and 1406 

cooperation, may further modify the terms and conditions of the 1407 

person’s parole, control release, or mandatory supervision 1408 

conditional release, may discharge the person from parole 1409 

supervision or release supervision, may relieve the person from 1410 

making further reports, or may permit the person to leave the 1411 

state or country, upon finding that such action is in the best 1412 

interests of the person and society. 1413 

(3) This section does not affect the rights of a parolee to 1414 

request modification of the terms and conditions of parole under 1415 

s. 947.19. 1416 

Section 28. Paragraph (a) of subsection (1) and subsection 1417 

(3) of section 948.09, Florida Statutes, are amended to read: 1418 

948.09 Payment for cost of supervision and rehabilitation.— 1419 

(1)(a)1. Any person ordered by the court, the Department of 1420 

Corrections, or the parole commission to be placed on probation, 1421 
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drug offender probation, community control, parole, control 1422 

release, provisional release supervision, addiction-recovery 1423 

supervision, or mandatory supervision conditional release 1424 

supervision under chapter 944, chapter 945, chapter 947, this 1425 

chapter 948, or chapter 958, or in a pretrial intervention 1426 

program, must, as a condition of any placement, pay the 1427 

department a total sum of money equal to the total month or 1428 

portion of a month of supervision times the court-ordered 1429 

amount, but not to exceed the actual per diem cost of the 1430 

supervision. The department shall adopt rules by which an 1431 

offender who pays in full and in advance of regular termination 1432 

of supervision may receive a reduction in the amount due. The 1433 

rules shall incorporate provisions by which the offender’s 1434 

ability to pay is linked to an established written payment plan. 1435 

Funds collected from felony offenders may be used to offset 1436 

costs of the Department of Corrections associated with community 1437 

supervision programs, subject to appropriation by the 1438 

Legislature. 1439 

2. In addition to any other contribution or surcharge 1440 

imposed by this section, each felony offender assessed under 1441 

this paragraph shall pay a $2-per-month surcharge to the 1442 

department. The surcharge shall be deemed to be paid only after 1443 

the full amount of any monthly payment required by the 1444 

established written payment plan has been collected by the 1445 

department. These funds shall be used by the department to pay 1446 

for correctional probation officers’ training and equipment, 1447 

including radios, and firearms training, firearms, and attendant 1448 

equipment necessary to train and equip officers who choose to 1449 

carry a concealed firearm while on duty. Nothing in This 1450 
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subparagraph does not shall be construed to limit the 1451 

department’s authority to determine who shall be authorized to 1452 

carry a concealed firearm while on duty, or to limit the right 1453 

of a correctional probation officer to carry a personal firearm 1454 

approved by the department. 1455 

(3) Any failure to pay contribution as required under this 1456 

section may constitute a ground for the revocation of probation 1457 

by the court, the revocation of parole or mandatory supervision 1458 

conditional release by the Parole Commission, the revocation of 1459 

control release by the Control Release Authority, or removal 1460 

from the pretrial intervention program by the state attorney. 1461 

The Department of Corrections may exempt a person from the 1462 

payment of all or any part of the contribution if it finds any 1463 

of the following factors to exist: 1464 

(a) The offender has diligently attempted, but has been 1465 

unable, to obtain employment that which provides him or her 1466 

sufficient income to make such payments. 1467 

(b) The offender is a student in a school, college, 1468 

university, or course of career training designed to fit the 1469 

student for gainful employment. Certification of such student 1470 

status shall be supplied to the Secretary of Corrections by the 1471 

educational institution in which the offender is enrolled. 1472 

(c) The offender has an employment handicap, as determined 1473 

by a physical, psychological, or psychiatric examination 1474 

acceptable to, or ordered by, the secretary. 1475 

(d) The offender’s age prevents him or her from obtaining 1476 

employment. 1477 

(e) The offender is responsible for the support of 1478 

dependents, and the payment of such contribution constitutes an 1479 
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undue hardship on the offender. 1480 

(f) The offender has been transferred outside the state 1481 

under an interstate compact adopted pursuant to chapter 949. 1482 

(g) There are other extenuating circumstances, as 1483 

determined by the secretary. 1484 

Section 29. Section 948.32, Florida Statutes, is amended to 1485 

read: 1486 

948.32 Requirements of law enforcement agency upon arrest 1487 

of persons for certain sex offenses.— 1488 

(1) When any state or local law enforcement agency 1489 

investigates or arrests a person for committing, or attempting, 1490 

soliciting, or conspiring to commit, a violation of s. 1491 

787.025(2)(c), chapter 794, s. 796.03, s. 800.04, s. 827.071, s. 1492 

847.0133, s. 847.0135, or s. 847.0145, the law enforcement 1493 

agency shall contact the Department of Corrections to verify 1494 

whether the person under investigation or under arrest is on 1495 

probation, community control, parole, mandatory supervision 1496 

conditional release, or control release. 1497 

(2) If the law enforcement agency finds that the person 1498 

under investigation or under arrest is on probation, community 1499 

control, parole, mandatory supervision conditional release, or 1500 

control release, the law enforcement agency shall immediately 1501 

notify the person’s probation officer or release supervisor of 1502 

the investigation or the arrest. 1503 

Section 30. Subsection (6) of section 957.06, Florida 1504 

Statutes, is amended to read: 1505 

957.06 Powers and duties not delegable to contractor.—A 1506 

contract entered into under this chapter does not authorize, 1507 

allow, or imply a delegation of authority to the contractor to: 1508 
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(6) Make recommendations to the Parole Commission with 1509 

respect to the denial or granting of parole, control release, 1510 

mandatory supervision conditional release, or conditional 1511 

medical release. However, the contractor may submit written 1512 

reports to the Parole Commission and must respond to a written 1513 

request by the Parole Commission for information. 1514 

Section 31. This act shall take effect July 1, 2013. 1515 
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I. Summary: 

CS/SB 672 repeals s. 985.105, F.S., creating youth custody officers within the Department of 

Juvenile Justice (DJJ), because these positions no longer exist. Similarly, the bill deletes 

language in s. 121.0515, F.S., classifying these positions as special risk positions for purposes of 

the Florida Retirement System. 

 

The bill also repeals s. 945.75, F.S., authorizing tours by juveniles of state and county 

correctional facilities so that the DJJ can continue receiving federal funds by remaining in 

compliance with the federal Juvenile Justice and Delinquency Prevention Act. 

 

The bill repeals section 985.105 and section 945.75, Florida Statutes. The bill also substantially 

amends section 121.0515, Florida Statutes. 

REVISED:         
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II. Present Situation: 

Youth Custody Officers 

Section 985.105, F.S., created the youth custody officer position within the Department of 

Juvenile Justice (DJJ). Youth custody officers were responsible for taking a youth into custody if 

the officer had probable cause to believe that the youth had: 

 

 Violated the conditions of probation, home detention, conditional release, or 

postcommitment probation; or 

 Failed to appear in court after being properly noticed. 

 

These youth custody officers were also responsible for informing local law enforcement agencies 

when they took anyone into custody under this section. 

 

Youth custody officers were required to meet the minimum qualifications for employment or 

appointment, become certified under ch. 943, F.S., and comply with the mandates for continued 

employment as provided by s. 943.135, F.S.
1
 Additionally, s. 121.0515, F.S., designated youth 

custody officers as a “special risk class” for purposes of the Florida Retirement System.
2
 

 

The DJJ states that the department eliminated these youth custody officer positions on July 1, 

2010, as a way to cut its budget.
3
 The duties of the youth custody officers were either distributed 

among existing employees or were no longer performed by the DJJ.
4
 

 

Jail and Prison Tours 

Section 945.75, F.S., requires the Department of Corrections (DOC) to develop programs under 

which a judge may order juveniles who have committed delinquent acts to be allowed to tour 

state correctional facilities under the terms and conditions established by DOC. The statute 

requires counties to develop similar programs involving county jails. These tour programs are 

commonly referred to as “scared straight programs.”
5
 Scared straight programs generally involve 

adult inmates describing the conditions associated with jail or prison incarceration to delinquent 

at-risk youth in a secure setting.
6
 The goal of these programs is to modify the behavior of the 

juveniles by shocking, scaring, and thus deterring them from engaging in further delinquent 

activity.
7
 

                                                 
1
 Section 985.105(2), F.S. 

2
 Section 121.0515, F.S., creates a “special risk class” of state employees for purposes of the Florida Retirement System that 

earn more retirement credit per year of service. This increased credit is in recognition that they may be unable to “enjoy the 

full career and retirement benefits enjoyed by other membership classes” as a result of the physically demanding and high 

risk functions required by their jobs. 
3
 See the 2013 Agency Proposal, Juvenile Justice Reform, by the Department of Juvenile Justice, which is on file with the 

Senate Criminal Justice Committee. 
4
 Id. 

5
 Scared Straight Programs, www.dcjs.virginia.gov/juvenile/compliance (last visited on February 27, 2013); See also Scared 

Straight Programs: Jail and Detention Tours, DJJ, www.djj.state.fl.us/docs/research2/scared_straight_booklet_version (last 

visited on February 27, 2013). 
6
 Id. 

7
 Id. 
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The DJJ reports that because the department complies with the Federal Juvenile Justice and 

Delinquency Prevention Act of 2002,
8
 it receives between two and eight million dollars in 

federal funding.
9
 The DJJ states that it will lose two-thirds of its federal funding because the 

scared straight tours violate several portions of the Juvenile Justice and Delinquency Prevention 

Act.
10

 

III. Effect of Proposed Changes: 

This bill repeals s. 985.105, F.S., which created youth custody officers within the DJJ. This 

section of law is no longer needed because these positions have been nonexistent since 2010. 

Likewise, the bill deletes language in s. 121.0515, F.S., classifying these positions as special risk 

positions for purposes of state retirement. 

 

The bill also repeals s. 945.75, F.S., authorizing prison and jail tours, so that the DJJ can 

continue receiving federal funds by remaining in compliance with the federal Juvenile Justice 

and Delinquency Prevention Act. 

IV. Constitutional Issues: 

A. Municipality/County Mandates Restrictions: 

None. 

B. Public Records/Open Meetings Issues: 

None. 

C. Trust Funds Restrictions: 

None. 

V. Fiscal Impact Statement: 

A. Tax/Fee Issues: 

None. 

B. Private Sector Impact: 

None. 

                                                 
8
 Pub. L. No 93-415 (1974). 

9
See the 2013 Agency Proposal, Juvenile Justice Reform, by the Department of Juvenile Justice, which is on file with the 

Senate Criminal Justice Committee. 
10

 Id. The specific portions of the federal act violated are the Deinstitutionalization of Status Offenders, the Sight and Sound 

Separation, and the Jail Removal Acts. 
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C. Government Sector Impact: 

According to the DJJ, there is no fiscal impact as a result of this bill. 

VI. Technical Deficiencies: 

None. 

VII. Related Issues: 

None.  

VIII. Additional Information: 

A. Committee Substitute – Statement of Substantial Changes: 
(Summarizing differences between the Committee Substitute and the prior version of the bill.) 

CS by Criminal Justice on March 11, 2013: 

Adds a provision repealing the statute that authorizes jail and prison tours by juveniles so 

that the DJJ can remain in compliance with federal law and continue receiving federal 

prevention funds. 

B. Amendments: 

None. 

This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate. 
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The Committee on Criminal Justice (Evers) recommended the 

following: 

 

Senate Amendment (with title amendment) 1 

 2 

Delete everything after the enacting clause 3 

and insert: 4 

 5 

Section 1. Section 945.75, Florida Statutes, is repealed. 6 

Section 2. Section 985.105, Florida Statutes, is repealed. 7 

Section 3. Paragraphs (h) through (k) of subsection (3) of 8 

section 121.0515, Florida Statutes, are redesignated as 9 

paragraphs (g) through (j) of that subsection, respectively, and 10 

paragraphs (e) through (i) of subsection (2), present paragraphs 11 

(g) and (k) of subsection (3), paragraph (b) of subsection (5), 12 
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paragraph (d) of subsection (8), and paragraph (c) of subsection 13 

(10) of that section are amended to read: 14 

121.0515 Special Risk Class.— 15 

(2) MEMBERSHIP.— 16 

(e) Effective July 1, 2001, “special risk member” includes 17 

any member who is employed as a youth custody officer by the 18 

Department of Juvenile Justice and meets the special criteria 19 

set forth in paragraph (3)(g). 20 

(e)(f) Effective October 1, 2005, through June 30, 2008, 21 

the member must be employed by a law enforcement agency or 22 

medical examiner’s office in a forensic discipline and meet the 23 

special criteria set forth in paragraph (3)(g) (3)(h). 24 

(f)(g) Effective July 1, 2008, the member must be employed 25 

by the Department of Law Enforcement in the crime laboratory or 26 

by the Division of State Fire Marshal in the forensic laboratory 27 

and meet the special criteria set forth in paragraph (3)(h) 28 

(3)(i). 29 

(g)(h) Effective July 1, 2008, the member must be employed 30 

by a local government law enforcement agency or medical 31 

examiner’s office and meet the special criteria set forth in 32 

paragraph (3)(i) (3)(j). 33 

(h)(i) Effective August 1, 2008, “special risk member” 34 

includes any member who meets the special criteria for continued 35 

membership set forth in paragraph (3)(j) (3)(k). 36 

(3) CRITERIA.—A member, to be designated as a special risk 37 

member, must meet the following criteria: 38 

(g) Effective July 1, 2001, the member must be employed as 39 

a youth custody officer and be certified, or required to be 40 

certified, in compliance with s. 943.1395. In addition, the 41 
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member’s primary duties and responsibilities must be the 42 

supervised custody, surveillance, control, investigation, 43 

apprehension, arrest, and counseling of assigned juveniles 44 

within the community; 45 

(j)(k) The member must have already qualified for and be 46 

actively participating in special risk membership under 47 

paragraph (a), paragraph (b), or paragraph (c), must have 48 

suffered a qualifying injury as defined in this paragraph, must 49 

not be receiving disability retirement benefits as provided in 50 

s. 121.091(4), and must satisfy the requirements of this 51 

paragraph. 52 

1. The ability to qualify for the class of membership 53 

defined in paragraph (2)(h) (2)(i) occurs when two licensed 54 

medical physicians, one of whom is a primary treating physician 55 

of the member, certify the existence of the physical injury and 56 

medical condition that constitute a qualifying injury as defined 57 

in this paragraph and that the member has reached maximum 58 

medical improvement after August 1, 2008. The certifications 59 

from the licensed medical physicians must include, at a minimum, 60 

that the injury to the special risk member has resulted in a 61 

physical loss, or loss of use, of at least two of the following: 62 

left arm, right arm, left leg, or right leg; and: 63 

a. That this physical loss or loss of use is total and 64 

permanent, except in the event that the loss of use is due to a 65 

physical injury to the member’s brain, in which event the loss 66 

of use is permanent with at least 75 percent loss of motor 67 

function with respect to each arm or leg affected. 68 

b. That this physical loss or loss of use renders the 69 

member physically unable to perform the essential job functions 70 
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of his or her special risk position. 71 

c. That, notwithstanding this physical loss or loss of use, 72 

the individual is able to perform the essential job functions 73 

required by the member’s new position, as provided in 74 

subparagraph 3. 75 

d. That use of artificial limbs is either not possible or 76 

does not alter the member’s ability to perform the essential job 77 

functions of the member’s position. 78 

e. That the physical loss or loss of use is a direct result 79 

of a physical injury and not a result of any mental, 80 

psychological, or emotional injury. 81 

2. For the purposes of this paragraph, “qualifying injury” 82 

means an injury sustained in the line of duty, as certified by 83 

the member’s employing agency, by a special risk member that 84 

does not result in total and permanent disability as defined in 85 

s. 121.091(4)(b). An injury is a qualifying injury if the injury 86 

is a physical injury to the member’s physical body resulting in 87 

a physical loss, or loss of use, of at least two of the 88 

following: left arm, right arm, left leg, or right leg. 89 

Notwithstanding any other provision of this section, an injury 90 

that would otherwise qualify as a qualifying injury is not 91 

considered a qualifying injury if and when the member ceases 92 

employment with the employer for whom he or she was providing 93 

special risk services on the date the injury occurred. 94 

3. The new position, as described in sub-subparagraph 1.c., 95 

that is required for qualification as a special risk member 96 

under this paragraph is not required to be a position with 97 

essential job functions that entitle an individual to special 98 

risk membership. Whether a new position as described in sub-99 
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subparagraph 1.c. exists and is available to the special risk 100 

member is a decision to be made solely by the employer in 101 

accordance with its hiring practices and applicable law. 102 

4. This paragraph does not grant or create additional 103 

rights for any individual to continued employment or to be hired 104 

or rehired by his or her employer that are not already provided 105 

within the Florida Statutes, the State Constitution, the 106 

Americans with Disabilities Act, if applicable, or any other 107 

applicable state or federal law. 108 

(5) REMOVAL OF SPECIAL RISK CLASS MEMBERSHIP.— 109 

(b) Any member who is a special risk member on July 1, 110 

2008, and who became eligible to participate under paragraph 111 

(3)(g) (3)(h) but fails to meet the criteria for Special Risk 112 

Class membership established by paragraph (3)(h) (3)(i) or 113 

paragraph (3)(i) (3)(j) shall have his or her special risk 114 

designation removed and thereafter shall be a Regular Class 115 

member and earn only Regular Class membership credit. The 116 

department may review the special risk designation of members to 117 

determine whether or not those members continue to meet the 118 

criteria for Special Risk Class membership. 119 

(8) SPECIAL RISK ADMINISTRATIVE SUPPORT CLASS.— 120 

(d) Notwithstanding any other provision of this subsection, 121 

this subsection does not apply to any special risk member who 122 

qualifies for continued membership pursuant to paragraph (3)(j) 123 

(3)(k). 124 

(10) CREDIT FOR UPGRADED SERVICE.— 125 

(c) Any member of the Special Risk Class who has earned 126 

creditable service through June 30, 2008, in another membership 127 

class of the Florida Retirement System in a position with the 128 
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Department of Law Enforcement or the Division of State Fire 129 

Marshal and became covered by the Special Risk Class as 130 

described in paragraph (3)(h) (3)(i), or with a local government 131 

law enforcement agency or medical examiner’s office and became 132 

covered by the Special Risk Class as described in paragraph 133 

(3)(i) (3)(j), which service is within the purview of the 134 

Special Risk Class, and is employed in such position on or after 135 

July 1, 2008, may purchase additional retirement credit to 136 

upgrade such service to Special Risk Class service, to the 137 

extent of the percentages of the member’s average final 138 

compensation provided in s. 121.091(1)(a)2. The cost for such 139 

credit must be an amount representing the actuarial accrued 140 

liability for the difference in accrual value during the 141 

affected period of service. The cost shall be calculated using 142 

the discount rate and other relevant actuarial assumptions that 143 

were used to value the Florida Retirement System Pension Plan 144 

liabilities in the most recent actuarial valuation. The division 145 

shall ensure that the transfer sum is prepared using a formula 146 

and methodology certified by an enrolled actuary. The cost must 147 

be paid immediately upon notification by the division. The local 148 

government employer may purchase the upgraded service credit on 149 

behalf of the member if the member has been employed by that 150 

employer for at least 3 years. 151 

Section 4. This act shall take effect July 1, 2013. 152 

 153 

================= T I T L E  A M E N D M E N T ================ 154 

And the title is amended as follows: 155 

Delete everything before the enacting clause 156 

and insert: 157 
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A bill to be entitled 158 

An act relating to juvenile justice; repealing s. 159 

945.75, F.S.; deleting a requirement that the 160 

Department of Corrections and counties develop 161 

programs under which a judge may order juveniles who 162 

have committed delinquent acts to tour correctional 163 

facilities; repealing s. 985.105, F.S., relating to 164 

the creation, duties, and qualifications of the youth 165 

custody officer position within the Department of 166 

Juvenile Justice; amending s. 121.0515, F.S.; 167 

conforming provisions to changes made by the act; 168 

providing an effective date. 169 
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A bill to be entitled 1 

An act relating to youth custody officers; repealing 2 

s. 985.105, F.S., relating to the creation, duties, 3 

and qualifications of the youth custody officer 4 

position within the Department of Juvenile Justice; 5 

amending s. 121.0515, F.S.; conforming provisions to 6 

changes made by the act; providing an effective date. 7 

 8 

Be It Enacted by the Legislature of the State of Florida: 9 

 10 

Section 1. Section 985.105, Florida Statutes, is repealed. 11 

Section 2. Present paragraphs (h) through (k) of subsection 12 

(3) of section 121.0515, Florida Statutes, are redesignated as 13 

paragraphs (g) through (j), respectively, and paragraphs (e) 14 

through (i) of subsection (2), present paragraphs (g) and (k) of 15 

subsection (3), paragraph (b) of subsection (5), paragraph (d) 16 

of subsection (8), and paragraph (c) of subsection (10) of that 17 

section are amended, to read: 18 

121.0515 Special Risk Class.— 19 

(2) MEMBERSHIP.— 20 

(e) Effective July 1, 2001, “special risk member” includes 21 

any member who is employed as a youth custody officer by the 22 

Department of Juvenile Justice and meets the special criteria 23 

set forth in paragraph (3)(g). 24 

(e)(f) Effective October 1, 2005, through June 30, 2008, 25 

the member must be employed by a law enforcement agency or 26 

medical examiner’s office in a forensic discipline and meet the 27 

special criteria set forth in paragraph (3)(g) (3)(h). 28 

(f)(g) Effective July 1, 2008, the member must be employed 29 
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by the Department of Law Enforcement in the crime laboratory or 30 

by the Division of State Fire Marshal in the forensic laboratory 31 

and meet the special criteria set forth in paragraph (3)(h) 32 

(3)(i). 33 

(g)(h) Effective July 1, 2008, the member must be employed 34 

by a local government law enforcement agency or medical 35 

examiner’s office and meet the special criteria set forth in 36 

paragraph (3)(i) (3)(j). 37 

(h)(i) Effective August 1, 2008, “special risk member” 38 

includes any member who meets the special criteria for continued 39 

membership set forth in paragraph (3)(j) (3)(k). 40 

(3) CRITERIA.—A member, to be designated as a special risk 41 

member, must meet the following criteria: 42 

(g) Effective July 1, 2001, the member must be employed as 43 

a youth custody officer and be certified, or required to be 44 

certified, in compliance with s. 943.1395. In addition, the 45 

member’s primary duties and responsibilities must be the 46 

supervised custody, surveillance, control, investigation, 47 

apprehension, arrest, and counseling of assigned juveniles 48 

within the community; 49 

(j)(k) The member must have already qualified for and be 50 

actively participating in special risk membership under 51 

paragraph (a), paragraph (b), or paragraph (c), must have 52 

suffered a qualifying injury as defined in this paragraph, must 53 

not be receiving disability retirement benefits as provided in 54 

s. 121.091(4), and must satisfy the requirements of this 55 

paragraph. 56 

1. The ability to qualify for the class of membership 57 

defined in paragraph (2)(h) (2)(i) occurs when two licensed 58 
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medical physicians, one of whom is a primary treating physician 59 

of the member, certify the existence of the physical injury and 60 

medical condition that constitute a qualifying injury as defined 61 

in this paragraph and that the member has reached maximum 62 

medical improvement after August 1, 2008. The certifications 63 

from the licensed medical physicians must include, at a minimum, 64 

that the injury to the special risk member has resulted in a 65 

physical loss, or loss of use, of at least two of the following: 66 

left arm, right arm, left leg, or right leg; and: 67 

a. That this physical loss or loss of use is total and 68 

permanent, except in the event that the loss of use is due to a 69 

physical injury to the member’s brain, in which event the loss 70 

of use is permanent with at least 75 percent loss of motor 71 

function with respect to each arm or leg affected. 72 

b. That this physical loss or loss of use renders the 73 

member physically unable to perform the essential job functions 74 

of his or her special risk position. 75 

c. That, notwithstanding this physical loss or loss of use, 76 

the individual is able to perform the essential job functions 77 

required by the member’s new position, as provided in 78 

subparagraph 3. 79 

d. That use of artificial limbs is either not possible or 80 

does not alter the member’s ability to perform the essential job 81 

functions of the member’s position. 82 

e. That the physical loss or loss of use is a direct result 83 

of a physical injury and not a result of any mental, 84 

psychological, or emotional injury. 85 

2. For the purposes of this paragraph, “qualifying injury” 86 

means an injury sustained in the line of duty, as certified by 87 

Florida Senate - 2013 SB 672 

 

 

 

 

 

 

 

 

2-00886-13 2013672__ 

Page 4 of 6 

CODING: Words stricken are deletions; words underlined are additions. 

the member’s employing agency, by a special risk member that 88 

does not result in total and permanent disability as defined in 89 

s. 121.091(4)(b). An injury is a qualifying injury if the injury 90 

is a physical injury to the member’s physical body resulting in 91 

a physical loss, or loss of use, of at least two of the 92 

following: left arm, right arm, left leg, or right leg. 93 

Notwithstanding any other provision of this section, an injury 94 

that would otherwise qualify as a qualifying injury is not 95 

considered a qualifying injury if and when the member ceases 96 

employment with the employer for whom he or she was providing 97 

special risk services on the date the injury occurred. 98 

3. The new position, as described in sub-subparagraph 1.c., 99 

that is required for qualification as a special risk member 100 

under this paragraph is not required to be a position with 101 

essential job functions that entitle an individual to special 102 

risk membership. Whether a new position as described in sub-103 

subparagraph 1.c. exists and is available to the special risk 104 

member is a decision to be made solely by the employer in 105 

accordance with its hiring practices and applicable law. 106 

4. This paragraph does not grant or create additional 107 

rights for any individual to continued employment or to be hired 108 

or rehired by his or her employer that are not already provided 109 

within the Florida Statutes, the State Constitution, the 110 

Americans with Disabilities Act, if applicable, or any other 111 

applicable state or federal law. 112 

(5) REMOVAL OF SPECIAL RISK CLASS MEMBERSHIP.— 113 

(b) Any member who is a special risk member on July 1, 114 

2008, and who became eligible to participate under paragraph 115 

(3)(g) (3)(h) but fails to meet the criteria for Special Risk 116 
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Class membership established by paragraph (3)(h) (3)(i) or 117 

paragraph (3)(i) (3)(j) shall have his or her special risk 118 

designation removed and thereafter shall be a Regular Class 119 

member and earn only Regular Class membership credit. The 120 

department may review the special risk designation of members to 121 

determine whether or not those members continue to meet the 122 

criteria for Special Risk Class membership. 123 

(8) SPECIAL RISK ADMINISTRATIVE SUPPORT CLASS.— 124 

(d) Notwithstanding any other provision of this subsection, 125 

this subsection does not apply to any special risk member who 126 

qualifies for continued membership pursuant to paragraph (3)(j) 127 

(3)(k). 128 

(10) CREDIT FOR UPGRADED SERVICE.— 129 

(c) Any member of the Special Risk Class who has earned 130 

creditable service through June 30, 2008, in another membership 131 

class of the Florida Retirement System in a position with the 132 

Department of Law Enforcement or the Division of State Fire 133 

Marshal and became covered by the Special Risk Class as 134 

described in paragraph (3)(h) (3)(i), or with a local government 135 

law enforcement agency or medical examiner’s office and became 136 

covered by the Special Risk Class as described in paragraph 137 

(3)(i) (3)(j), which service is within the purview of the 138 

Special Risk Class, and is employed in such position on or after 139 

July 1, 2008, may purchase additional retirement credit to 140 

upgrade such service to Special Risk Class service, to the 141 

extent of the percentages of the member’s average final 142 

compensation provided in s. 121.091(1)(a)2. The cost for such 143 

credit must be an amount representing the actuarial accrued 144 

liability for the difference in accrual value during the 145 
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affected period of service. The cost shall be calculated using 146 

the discount rate and other relevant actuarial assumptions that 147 

were used to value the Florida Retirement System Pension Plan 148 

liabilities in the most recent actuarial valuation. The division 149 

shall ensure that the transfer sum is prepared using a formula 150 

and methodology certified by an enrolled actuary. The cost must 151 

be paid immediately upon notification by the division. The local 152 

government employer may purchase the upgraded service credit on 153 

behalf of the member if the member has been employed by that 154 

employer for at least 3 years. 155 

Section 3. This act shall take effect July 1, 2013. 156 
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A. COMMITTEE SUBSTITUTE..... X Statement of Substantial Changes 

 B. AMENDMENTS........................  Technical amendments were recommended 

   Amendments were recommended 

   Significant amendments were recommended 

 

I. Summary: 

CS/SB 676 amends s. 985.664, F.S., in several ways. It eliminates the statutory authority for the 

formation of juvenile justice county councils. In lieu of county councils, the bill requires that 

each juvenile justice circuit board have a “county organization representing each of the counties 

within the circuit.” The juvenile justice circuit boards will be renamed the juvenile justice circuit 

“advisory” boards. Finally, the Department of Juvenile Justice (DJJ) will be given authority over 

the advisory boards by being required to approve certain members of the board and the board’s 

bylaws, as well as appointing the chairman in consultation with the board. 

 

This bill substantially amends section 985.664 and makes conforming changes to sections 

790.22, 938.17, 948.51, 985.48, and 985.676 of the Florida Statutes. 

REVISED:         



BILL: CS/SB 676   Page 2 

 

II. Present Situation: 

Section 985.664, F.S., authorizes the creation of 20 juvenile justice circuit boards, one in each 

judicial circuit, as well as 67 juvenile justice county councils, one in each of the 67 counties.
1
 

The purpose of these boards and councils is to provide advice to the DJJ in developing and 

implementing juvenile justice programs by working collaboratively with the DJJ to improve 

programs and recommend necessary policy changes. The county councils are tasked with 

working with the circuit boards in the development of a comprehensive plan for the circuit. The 

circuit boards are required to submit an annual report to the DJJ, describing the activities of both 

the board and the county councils.
2
 Other duties include facilitating interagency cooperation and 

information sharing as well as applying for and receiving public or private juvenile justice 

grants.
3
 

 

The prescribed size of the circuit boards is as follows: no more than 18 members, except if it is 

necessary to increase the number of members by three to adequately reflect the diversity of the 

community.
4
 Required membership includes the state attorney, the public defender, and the chief 

circuit judge.
5
 The other 15 members, who must be appointed by the county councils, may 

include representatives from the following entities: 

 

 School districts; 

 County commissioners; 

 Governing bodies of local municipalities; 

 Department of Children and Family Services (DCF); 

 Local law enforcement agencies, including the sheriff; 

 Judicial system; 

 Business community; 

 Other interested officials, including public or private providers, students, parents, and 

advocates; 

 Faith community; 

 Victim-service programs; and 

 Department of Corrections (DOC).
6
 

 

Each of the circuit boards and county councils must also develop bylaws to be governed by, 

including the process for appointments to the board or council, election or appointment of 

officers, filling vacant positions, duration of member terms, provisions for voting, meeting 

attendance requirements, and establishment and duties of the executive committee. Each council 

and board must have an executive committee comprised of not more than ten members.
7
 

                                                 
1
 According to the DJJ, there are currently 20 circuit boards and 44 county councils that are active across the state. See 

Department of Juvenile Justice, 2013 Legislative Session Bill Analysis for SB 676, on file with the Senate Criminal Justice 

Committee.  
2
 Section 985.664(1)-(6), F.S. 

3
 Section 985.664(2)-(5), F.S. 

4
 Section 985.664(7), (8), F.S. 

5
 Section 985.664(7), F.S. 

6
 Section 985.664(10), F.S. 

7
 Section 985.664(11), F.S. 
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III. Effect of Proposed Changes: 

This bill amends s. 985.664, F.S., by eliminating the statutory authority for juvenile justice 

county councils. In lieu of county councils, the bill requires that each juvenile justice circuit 

board have a “county organization representing each of the counties within the circuit” (except if 

it is a single county circuit). These county organizations are required to report directly to the 

circuit board on the juvenile justice needs of a county.  

 

The juvenile justice circuit boards will be renamed the juvenile justice circuit “advisory” boards. 

They will be responsible for developing a comprehensive plan for the circuit, with the initial 

circuit plan being submitted to the DJJ no later than December 31, 2014, and after that, by 

June 30th every three years. They will continue to meet their other statutory duties including 

participating in the facilitation of interagency cooperation and information sharing as well as 

providing recommendations for juvenile justice grants. The required annual report must be 

submitted to the DJJ by August 1st of each year. 

 

The size of the circuit advisory boards will change from having no more than 18 members to 

having at least 16 members. All prescribed members become mandatory under the bill. 

(Currently only the state attorney, public defender, and chief circuit judge are mandatory 

members.) 

 

The DJJ will be given authority over the circuit advisory boards by being required to approve 

certain members of the board and the board’s bylaws, as well as appointing the chairman in 

consultation with the board. 

 

Advisory board members requiring departmental approval will include representatives from the 

following entities: 

 

 A workforce organization; 

 The business community; 

 The faith community; 

 A mental health or victim-service program; 

 A youth under 21 years of age who has juvenile justice experience; 

 A parent or family member of a youth involved in the juvenile justice system; and 

 Up to five additional members representing community leaders or a youth-serving coalition. 

 

The workforce representative, the youth involved in the system and his or her parent are not 

currently specified in s. 985.664, F.S. The bill also deletes the DOC representative as a member 

of a board. 

 

Advisory board members not requiring departmental approval are as follows: 

 

 State attorney; 

 Public defender; 

 Chief circuit judge; 

 Sheriff; 
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 Police chief; 

 County commissioner; and 

 School superintendent. 

 

Finally, the bill provides new language prescribing that a member of an advisory board may not 

serve more than two consecutive 2-year terms, with the exception of the state attorney, public 

defender, chief circuit judge, sheriff, police chief, county commissioner, and superintendent. In 

addition, a former member who has not served on the board for two years is eligible to serve 

another term and half of the board’s membership constitutes a quorum under the bill. 

IV. Constitutional Issues: 

A. Municipality/County Mandates Restrictions: 

None. 

B. Public Records/Open Meetings Issues: 

None. 

C. Trust Funds Restrictions: 

None. 

V. Fiscal Impact Statement: 

A. Tax/Fee Issues: 

None. 

B. Private Sector Impact: 

None. 

C. Government Sector Impact: 

None. 

VI. Technical Deficiencies: 

None. 

VII. Related Issues: 

None. 
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VIII. Additional Information: 

A. Committee Substitute – Statement of Substantial Changes: 
(Summarizing differences between the Committee Substitute and the prior version of the bill.) 

CS by Criminal Justice on March 4, 2013: 

Makes technical and conforming changes to several other sections of law that are affected 

by the bill. 

B. Amendments: 

None. 

This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate. 
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The Committee on Criminal Justice (Evers) recommended the 

following: 

 

Senate Amendment (with title amendment) 1 

 2 

Delete everything after the enacting clause 3 

and insert: 4 

Section 1. Section 985.664, Florida Statutes, is amended to 5 

read: 6 

985.664 Juvenile justice circuit advisory boards and 7 

juvenile justice county councils.— 8 

(1) There is authorized a juvenile justice circuit advisory 9 

board to be established in each of the 20 judicial circuits and 10 

a juvenile justice county council to be established in each of 11 

the 67 counties. Except in single-county circuits, each juvenile 12 
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justice circuit advisory board shall have a county organization 13 

representing each of the counties in the circuit. The county 14 

organization shall report directly to the juvenile justice 15 

circuit advisory board on the juvenile justice needs of the 16 

county. The purpose of each juvenile justice circuit advisory 17 

board and each juvenile justice county council is to provide 18 

advice and direction to the department in the development and 19 

implementation of juvenile justice programs and to work 20 

collaboratively with the department in seeking program 21 

improvements and policy changes to address the emerging and 22 

changing needs of Florida’s youth who are at risk of 23 

delinquency. 24 

(2) The duties and responsibilities of a juvenile justice 25 

circuit advisory board include, but are not limited to: 26 

(a) Developing Each juvenile justice county council shall 27 

develop a juvenile justice prevention and early intervention 28 

plan for the county and shall collaborate with the circuit board 29 

and other county councils assigned to that circuit in the 30 

development of a comprehensive plan for the circuit. The initial 31 

circuit plan shall be submitted to the department no later than 32 

December 31, 2014, and no later than June 30 every 3 years 33 

thereafter. The department shall prescribe a format and content 34 

requirements for the submission of the comprehensive plan. 35 

(b)(3) Participating in the facilitation of Juvenile 36 

justice circuit boards and county councils shall also 37 

participate in facilitating interagency cooperation and 38 

information sharing. 39 

(c)(4) Providing recommendations Juvenile justice circuit 40 

boards and county councils may apply for and receive public or 41 
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private grants to be administered by one of the community 42 

partners that support one or more components of the 43 

comprehensive county or circuit plan. 44 

(d)(5) Providing recommendations to Juvenile justice 45 

circuit boards and county councils shall advise and assist the 46 

department in the evaluation and award of prevention and early 47 

intervention grant programs, including the Community Juvenile 48 

Justice Partnership Grant program established in s. 985.676 and 49 

proceeds from the Invest in Children license plate annual use 50 

fees. 51 

(e)(6) Providing Each juvenile justice circuit board shall 52 

provide an annual report to the department describing the 53 

board’s activities of the circuit board and each of the county 54 

councils contained within its circuit. The department shall may 55 

prescribe a format and content requirements for submission of 56 

annual reports. The annual report must be submitted to the 57 

department no later than August 1 of each year. 58 

(3)(7) Each Membership of the juvenile justice circuit 59 

advisory board shall have a minimum of 16 may not exceed 18 60 

members, except as provided in subsections (8) and (9). The 61 

membership of each Members must include the state attorney, the 62 

public defender, and the chief judge of the circuit, or their 63 

respective designees. The remaining 15 members of the board must 64 

be appointed by the county councils within that circuit. The 65 

board must include at least one representative from each county 66 

council within the circuit. In appointing members to the circuit 67 

board, the county councils must reflect: 68 

(a) The circuit’s geography and population distribution. 69 

(b) Juvenile justice partners, including, but not limited 70 
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to, representatives of law enforcement, the school system, and 71 

the Department of Children and Family Services. 72 

(b)(c) Diversity in the judicial circuit. 73 

(8) At any time after the adoption of initial bylaws 74 

pursuant to subsection (12), a juvenile justice circuit board 75 

may revise the bylaws to increase the number of members by not 76 

more than three in order to adequately reflect the diversity of 77 

the population and community organizations or agencies in the 78 

circuit. 79 

(9) If county councils are not formed within a circuit, the 80 

circuit board may establish its membership in accordance with 81 

subsection (10). For juvenile justice circuit boards organized 82 

pursuant to this subsection, the state attorney, public 83 

defender, and chief circuit judge, or their respective 84 

designees, shall be members of the circuit board. 85 

(4)(10) Each member of the juvenile justice circuit 86 

advisory board must be approved by the secretary of the 87 

department, except those members listed in paragraphs (a), (b), 88 

(c), (e), (f), (g), and (h). Membership of The juvenile justice 89 

county councils, or juvenile justice circuit advisory boards 90 

established under subsection (1) must (9), may include as 91 

members representatives from the following entities: 92 

(a) The state attorney or his or her designee 93 

Representatives from the school district, which may include 94 

elected school board officials, the school superintendent, 95 

school or district administrators, teachers, and counselors. 96 

(b) The public defender or his or her designee 97 

Representatives of the board of county commissioners. 98 

(c) The chief judge or his or her designee Representatives 99 
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of the governing bodies of local municipalities within the 100 

county. 101 

(d) A representative of the corresponding circuit or 102 

regional entity of the Department of Children and Families 103 

Family Services. 104 

(e) Representatives of local law enforcement agencies, 105 

including The sheriff or the sheriff’s designee from each county 106 

in the circuit. 107 

(f) A police chief or his or her designee from each county 108 

in the circuit Representatives of the judicial system. 109 

(g)  A county commissioner or his or her designee from each 110 

county in the circuit. 111 

(h) The superintendent of each school district in the 112 

circuit or his or her designee. 113 

(i) A representative from the workforce organization of 114 

each county in the circuit. 115 

(j)(g) A representative Representatives of the business 116 

community. 117 

(k) A youth representative who has had an experience with 118 

the juvenile justice system and is not older than 21 years of 119 

age. 120 

(h) Representatives of other interested officials, groups, 121 

or entities, including, but not limited to, a children’s 122 

services council, public or private providers of juvenile 123 

justice programs and services, students, parents, and advocates. 124 

Private providers of juvenile justice programs may not exceed 125 

one-third of the voting membership. 126 

(l)(i) A representative representatives of the faith 127 

community. 128 
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(m)(j) A health services representative who specializes in 129 

mental health care, Representatives of victim-service programs, 130 

or and victims of crimes. 131 

(k) Representatives of the Department of Corrections. 132 

(n) A parent or family member of a youth who has been 133 

involved with the juvenile justice system. 134 

(o) Up to five representatives from any of the following 135 

who are not otherwise represented in this subsection: 136 

1. Community leaders. 137 

2. Youth-serving coalitions. 138 

(5) The secretary of the department, in consultation with 139 

the board, shall appoint the chair of the board, who must meet 140 

the board membership requirements in subsection (4). Within 45 141 

days after being appointed, the chair shall appoint the 142 

remaining members to the board and submit the appointments to 143 

the department for approval. 144 

(6) A member may not serve more than two consecutive 2-year 145 

terms, except those members listed in paragraphs (4)(a), (b), 146 

(c), (e), (f), (g), and (h). A former member who has not served 147 

on the juvenile justice circuit advisory board for 2 years is 148 

eligible to serve on the juvenile justice circuit advisory board 149 

again. 150 

(7) At least half of the voting members of the juvenile 151 

justice circuit advisory board constitutes a quorum. 152 

(8) In order for a juvenile justice circuit advisory board 153 

measure or position to pass, it must receive more than 50 154 

percent of the vote. 155 

(9)(11) Each juvenile justice county council, or juvenile 156 

justice circuit advisory board established under subsection (9), 157 
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must provide for the establishment of an executive committee of 158 

not more than 10 members. The duties and authority of the 159 

executive committee must be addressed in the bylaws. 160 

(10)(12) Each juvenile justice circuit advisory board and 161 

county council shall have develop bylaws that provide for 162 

officers and committees as the board or council deems necessary 163 

and shall specify the qualifications, method of selection, and 164 

term for each office created. The department shall prescribe a 165 

format and content requirements for the bylaws. All bylaws must 166 

be approved by the department. The bylaws shall address at least 167 

the following issues: process for appointments to the board or 168 

council; election or appointment of officers; filling of vacant 169 

positions; duration of member terms; provisions for voting; 170 

meeting attendance requirements; and the establishment and 171 

duties of an executive committee, if required under subsection 172 

(11). 173 

(11)(13) Members of juvenile justice circuit advisory 174 

boards and county councils are subject to the provisions of part 175 

III of chapter 112. 176 

Section 2. Paragraph (c) of subsection (4) of section 177 

790.22, Florida Statutes, is amended to read: 178 

790.22 Use of BB guns, air or gas-operated guns, or 179 

electric weapons or devices by minor under 16; limitation; 180 

possession of firearms by minor under 18 prohibited; penalties.— 181 

(4) 182 

(c) The juvenile justice circuit advisory boards or 183 

juvenile justice county councils or the Department of Juvenile 184 

Justice shall establish appropriate community service programs 185 

to be available to the alternative sanctions coordinators of the 186 
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circuit courts in implementing this subsection. The boards or 187 

councils or department shall propose the implementation of a 188 

community service program in each circuit, and may submit a 189 

circuit plan, to be implemented upon approval of the circuit 190 

alternative sanctions coordinator. 191 

Section 3. Subsection (4) of section 938.17, Florida 192 

Statutes, is amended to read: 193 

938.17 County delinquency prevention; juvenile assessment 194 

centers and school board suspension programs.— 195 

(4) A sheriff’s office that receives proceeds pursuant to 196 

s. 939.185 shall account for all funds annually by August 1 in a 197 

written report to the juvenile justice circuit advisory board 198 

county council if funds are used for assessment centers, and to 199 

the district school board if funds are used for suspension 200 

programs. 201 

Section 4. Subsection (2) of section 948.51, Florida 202 

Statutes, is amended to read: 203 

948.51 Community corrections assistance to counties or 204 

county consortiums.— 205 

(2) ELIGIBILITY OF COUNTIES AND COUNTY CONSORTIUMS.—A 206 

county, or a consortium of two or more counties, may contract 207 

with the Department of Corrections for community corrections 208 

funds as provided in this section. In order to enter into a 209 

community corrections partnership contract, a county or county 210 

consortium must have a public safety coordinating council 211 

established under s. 951.26 and must designate a county officer 212 

or agency to be responsible for administering community 213 

corrections funds received from the state. The public safety 214 

coordinating council shall prepare, develop, and implement a 215 
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comprehensive public safety plan for the county, or the 216 

geographic area represented by the county consortium, and shall 217 

submit an annual report to the Department of Corrections 218 

concerning the status of the program. In preparing the 219 

comprehensive public safety plan, the public safety coordinating 220 

council shall cooperate with the juvenile justice circuit 221 

advisory board and the juvenile justice county council, 222 

established under s. 985.664, in order to include programs and 223 

services for juveniles in the plan. To be eligible for community 224 

corrections funds under the contract, the initial public safety 225 

plan must be approved by the governing board of the county, or 226 

the governing board of each county within the consortium, and 227 

the Secretary of Corrections based on the requirements of this 228 

section. If one or more other counties develop a unified public 229 

safety plan, the public safety coordinating council shall submit 230 

a single application to the department for funding. Continued 231 

contract funding shall be pursuant to subsection (5). The plan 232 

for a county or county consortium must cover at least a 5-year 233 

period and must include: 234 

(a) A description of programs offered for the job placement 235 

and treatment of offenders in the community. 236 

(b) A specification of community-based intermediate 237 

sentencing options to be offered and the types and number of 238 

offenders to be included in each program. 239 

(c) Specific goals and objectives for reducing the 240 

projected percentage of commitments to the state prison system 241 

of persons with low total sentencing scores pursuant to the 242 

Criminal Punishment Code. 243 

(d) Specific evidence of the population status of all 244 



Florida Senate - 2013 COMMITTEE AMENDMENT 

Bill No. SB 676 

 

 

 

 

 

 

Ì740958QÎ740958 

 

Page 10 of 13 

2/19/2013 3:18:14 PM 591-01638-13 

programs which are part of the plan, which evidence establishes 245 

that such programs do not include offenders who otherwise would 246 

have been on a less intensive form of community supervision. 247 

(e) The assessment of population status by the public 248 

safety coordinating council of all correctional facilities owned 249 

or contracted for by the county or by each county within the 250 

consortium. 251 

(f) The assessment of bed space that is available for 252 

substance abuse intervention and treatment programs and the 253 

assessment of offenders in need of treatment who are committed 254 

to each correctional facility owned or contracted for by the 255 

county or by each county within the consortium. 256 

(g) A description of program costs and sources of funds for 257 

each community corrections program, including community 258 

corrections funds, loans, state assistance, and other financial 259 

assistance. 260 

Section 5. Subsection (13) of section 985.48, Florida 261 

Statutes, is amended to read: 262 

985.48 Juvenile sexual offender commitment programs; sexual 263 

abuse intervention networks.— 264 

(13) Subject to specific appropriation, availability of 265 

funds, or receipt of appropriate grant funds, the Office of the 266 

Attorney General, the Department of Children and Families Family 267 

Services, or the Department of Juvenile Justice, or local 268 

juvenile justice councils shall award grants to sexual abuse 269 

intervention networks that apply for such grants. The grants may 270 

be used for training, treatment, conditional release, 271 

evaluation, public awareness, and other specified community 272 

needs that are identified by the network. A grant shall be 273 
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awarded based on the applicant’s level of local funding, level 274 

of collaboration, number of juvenile sexual offenders to be 275 

served, number of victims to be served, and level of unmet 276 

needs. 277 

Section 6. Paragraph (a) of subsection (1) and paragraphs 278 

(b) and (e) of subsection (2) of section 985.676, Florida 279 

Statutes, are amended to read: 280 

985.676 Community juvenile justice partnership grants.— 281 

(1) GRANTS; CRITERIA.— 282 

(a) In order to encourage the development of a county and 283 

circuit juvenile justice plan plans and the development and 284 

implementation of county and circuit interagency agreements 285 

under s. 985.664, the community juvenile justice partnership 286 

grant program is established and shall be administered by the 287 

department. 288 

(2) GRANT APPLICATION PROCEDURES.— 289 

(b) The department shall consider the following in awarding 290 

such grants: 291 

1. The recommendations of the juvenile justice county 292 

council as to the priority that should be given to proposals 293 

submitted by entities within a county. 294 

2. the recommendations of the juvenile justice circuit 295 

advisory board as to the priority that should be given to 296 

proposals submitted by entities within a circuit in awarding 297 

such grants. 298 

(e) Each entity that is awarded a grant as provided for in 299 

this section shall submit an annual evaluation report to the 300 

department, the circuit juvenile justice manager, and the 301 

juvenile justice circuit advisory board, and the juvenile 302 



Florida Senate - 2013 COMMITTEE AMENDMENT 

Bill No. SB 676 

 

 

 

 

 

 

Ì740958QÎ740958 

 

Page 12 of 13 

2/19/2013 3:18:14 PM 591-01638-13 

justice county council, by a date subsequent to the end of the 303 

contract period established by the department, documenting the 304 

extent to which the program objectives have been met, the effect 305 

of the program on the juvenile arrest rate, and any other 306 

information required by the department. The department shall 307 

coordinate and incorporate all such annual evaluation reports 308 

with s. 985.632. Each entity is also subject to a financial 309 

audit and a performance audit. 310 

Section 7. This act shall take effect October 1, 2013. 311 

 312 

================= T I T L E  A M E N D M E N T ================ 313 

And the title is amended as follows: 314 

Delete everything before the enacting clause 315 

and insert: 316 

A bill to be entitled 317 

An act relating to juvenile justice circuit advisory 318 

boards and juvenile justice county councils; amending 319 

s. 985.664, F.S.; redesignating juvenile justice 320 

circuit boards as juvenile justice circuit advisory 321 

boards; requiring each board to have a county 322 

organization representing each county in the circuit; 323 

providing an exception for single-county circuits; 324 

deleting provisions providing for juvenile justice 325 

county councils; revising provisions relating to 326 

duties and responsibilities of boards; requiring 327 

submission of circuit plans by specified dates; 328 

revising membership of boards; providing for 329 

appointment and terms of members; providing for 330 

quorums and for passage of measures or positions; 331 
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revising provisions relating to bylaws; amending ss. 332 

790.22, 938.17, 948.51, 985.48, and 985.676, F.S.; 333 

conforming provisions to changes made by the act; 334 

providing an effective date. 335 
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A bill to be entitled 1 

An act relating to juvenile justice circuit advisory 2 

boards; amending s. 985.664, F.S.; revising the 3 

juvenile justice circuit advisory boards; providing 4 

that a juvenile justice circuit advisory board be 5 

established in each of the 20 judicial circuits; 6 

providing that the purpose of each juvenile justice 7 

circuit advisory board is to render advice and 8 

direction to the Department of Juvenile Justice when 9 

developing and implementing juvenile justice programs; 10 

requiring each advisory board to work collaboratively 11 

with the department in seeking program improvements 12 

for juveniles in this state; requiring each advisory 13 

board to develop a comprehensive plan for the circuit 14 

by a specified date to facilitate interagency 15 

cooperation and to prepare recommendations for public 16 

and private grants; requiring an advisory board to 17 

prepare an annual report; providing for membership on 18 

the board; requiring the secretary of the department 19 

to appoint a chair for the board; requiring the chair 20 

to appoint the remaining members to the advisory board 21 

and to submit the appointments within a specified 22 

period of time to the department for approval; 23 

providing quorum; requiring the advisory board to 24 

establish an executive committee; requiring each 25 

advisory board to develop bylaws; requiring each 26 

member of the board to comply with the Code of Ethics 27 

for Public Officers and Employees; providing an 28 

effective date. 29 
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 30 

Be It Enacted by the Legislature of the State of Florida: 31 

 32 

Section 1. Section 985.664, Florida Statutes, is amended to 33 

read: 34 

(Substantial rewording of section. See 35 

s. 985.664, F.S., for present text.) 36 

985.664 Juvenile justice circuit advisory boards.— 37 

(1)(a) A juvenile justice circuit advisory board shall be 38 

established in each of the 20 judicial circuits. Except for 39 

those single-county circuits, each circuit advisory board shall 40 

have a county organization representing each county in the 41 

circuit. The county organizations shall report directly to the 42 

circuit advisory boards on the juvenile justice needs of the 43 

county. 44 

(b) The purpose of each juvenile justice circuit advisory 45 

board is to provide advice and direction to the department to 46 

develop and implement juvenile justice programs and to work 47 

collaboratively with the department in seeking program 48 

improvements and policy changes to address the emerging and 49 

changing needs of this state’s youth who are at risk of 50 

delinquency. 51 

(2) Each juvenile justice circuit advisory board shall: 52 

(a) Develop a comprehensive plan for the circuit. The 53 

initial circuit plan shall be submitted to the department by 54 

December 31, 2014, and by June 30 every 3 years thereafter. The 55 

department shall prescribe the format and content requirements 56 

for the comprehensive circuit plan. 57 

(b) Participate in facilitating interagency cooperation and 58 
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information sharing. 59 

(c) Provide recommendations for public or private grants to 60 

be administered by one of the community partners that support 61 

one or more components of the comprehensive circuit plan. 62 

(d) Prepare an annual report to the department describing 63 

the activities of the board, including the activities of the 64 

counties within the geographic boundaries of the circuit. The 65 

annual report shall be submitted to the department by August 1 66 

of each year. The department shall prescribe the format and 67 

content requirements for the annual report. 68 

(3) Each juvenile justice circuit advisory board must have 69 

at least 16 members. In appointing members to the board, the 70 

membership must reflect: 71 

(a) The circuit’s population distribution and geography. 72 

(b) The diversity in the judicial circuit. 73 

(4) Each juvenile justice circuit advisory board must 74 

include as a member the following individuals or his or her 75 

designee: 76 

(a) The state attorney. 77 

(b) The public defender. 78 

(c) The chief judge. 79 

(d) A representative of the corresponding circuit or 80 

regional entity of the Department of Children and Families. 81 

(e) The sheriff from each county in the circuit. 82 

(f) A police chief from each county in the circuit. 83 

(g) A county commissioner from each county in the circuit. 84 

(h) The superintendent of each school district in the 85 

circuit. 86 

(i) A representative from the workforce organization of 87 
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each county in the circuit. 88 

(j) A representative of the business community. 89 

(k) A youth representative who has experience with the 90 

juvenile justice system and is younger than 21 years of age. 91 

(l) A representative of the faith community. 92 

(m) A health services representative who specializes in 93 

mental health or victim-service programs. 94 

(n) A parent or family member of a youth who has been 95 

involved with the juvenile justice system. 96 

(o) Up to five members of any of the following groups who 97 

are not otherwise represented: 98 

1. Community leaders. 99 

2. Representatives of a youth-serving coalition. 100 

 101 

Except for individuals listed in paragraphs (a)-(h), the 102 

appointment of each member to the juvenile justice circuit 103 

advisory board must be approved by the secretary of the 104 

department. 105 

(5) The secretary of the department, in consultation with 106 

the juvenile justice circuit advisory board, shall appoint the 107 

chair of the board. Thereafter, the chair shall appoint members 108 

to the board and submit the appointments to the department for 109 

approval within 45 days after each appointment. 110 

(6) A member may not serve more than two consecutive 2-year 111 

terms, except those members listed in paragraphs (3)(a)-(h). A 112 

former member who has not served on the juvenile justice circuit 113 

advisory board for 2 years is eligible to serve another term. 114 

(7) Half of the membership of the juvenile justice circuit 115 

advisory board constitutes a quorum. 116 
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(8) Each juvenile justice circuit advisory board shall 117 

establish an executive committee of up to 10 members. The duties 118 

and authority of the executive committee must be enacted in the 119 

bylaws. 120 

(9)(a) Each juvenile justice circuit advisory board shall 121 

create bylaws. The department shall prescribe the format and 122 

content requirements for the bylaws. All bylaws must be approved 123 

by the department. 124 

(b) The bylaws must address, at a minimum, the following 125 

issues: 126 

1. Election or appointment of officers. 127 

2. Filling of vacant positions. 128 

3. Meeting attendance requirements. 129 

4. The establishment and duties of an executive committee. 130 

(10) Members of a juvenile justice circuit advisory board 131 

are subject to the provisions of part III of chapter 112. 132 

Section 2. This act shall take effect October 1, 2013. 133 
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A. COMMITTEE SUBSTITUTE..... X Statement of Substantial Changes 

 B. AMENDMENTS........................  Technical amendments were recommended 
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I. Summary: 

CS/SB 678 creates s. 985.702, F.S., establishing a new criminal offense relating to malicious 

infliction of cruel or inhuman treatment on a juvenile offender by a Department of Juvenile 

Justice (DJJ) employee. 

 

Under the bill, it becomes a first degree misdemeanor for a DJJ employee, with malicious intent, 

to inflict on a juvenile offender cruel or inhuman treatment by neglect or otherwise without 

causing great bodily harm, permanent disability, or permanent disfigurement. If such harm or 

disfigurement is inflicted on the juvenile offender, the employee commits a third degree felony. 

 

The bill also creates reporting requirements for DJJ employees. Failure to comply with these new 

reporting requirements becomes a criminal act under the bill, resulting in first degree 

misdemeanor or third degree felony penalties. 

 

Finally, the bill amends the definition of “juvenile offender” in the newly created statute to 

include a person of any age committed to the DJJ’s custody. It also provides a definition of 

“juvenile offender” in the sexual misconduct statute, s. 985.701, F.S. 

 

REVISED:         
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This bill creates section 985.702 of the Florida Statutes. The bill amends section 985.701 of the 

Florida Statutes. 

II. Present Situation: 

Neglect of Youth Committed to the DJJ 

Section 985.02, F.S., provides legislative intent for the general protections of children within the 

juvenile justice system, including protection from abuse, neglect, and exploitation.
1
 However, 

there is no specific statute within ch. 985, F.S., that can be used to prosecute a DJJ employee for 

criminal neglect of a youth in the department’s custody.
2
 As a result, prosecutors have looked to 

other statutes to prosecute a DJJ employee alleged to have neglected a youth. One such statute is 

the child abuse statute, but it is not designed to prosecute neglect cases which arise within the 

unique framework of the juvenile justice environment, nor does it apply to youth in DJJ’s 

custody who are 18 years of age or older.
3
 

 

Sexual Misconduct by an Employee 

Section 985.701, F.S., makes it a second degree felony
4
 for a DJJ employee

5
 to engage in sexual 

misconduct
6
 with juvenile offenders “detained or supervised by, or committed to the custody, of 

the department.” The statute does not define the term “juvenile offender.” 

III. Effect of Proposed Changes: 

Neglect of Youth Committed to the DJJ  

The bill creates s. 985.702, F.S., establishing a new criminal offense relating to malicious 

infliction of cruel or inhuman treatment on a juvenile offender by a DJJ employee. 

 

The bill makes it a first degree misdemeanor
7
 for a DJJ employee, with malicious intent, to 

inflict cruel or inhuman treatment by neglect or otherwise on a juvenile offender without causing 

great bodily harm, permanent disability, or permanent disfigurement. If the infliction does cause 

                                                 
1
 Section 985.02(1)(a), F.S. 

2
 See the Palm Beach County Grand Jury Presentment Regarding the Death of Eric Perez While in the Custody of the Florida 

Department of Juvenile Justice, on file with the Senate Criminal Justice Committee. The grand jury recommended the 

creation of a criminal statute prohibiting the neglect of youths in the custody of the DJJ. 
3
 Id. Because Eric Perez had turned 18 a few days before his death in the detention center, he did not meet the definition of a 

“child” in s. 827.03, F.S., relating to child abuse, and as such, prosecutors were unable to charge the Palm Beach Regional 

Juvenile Detention facility officers with child neglect. 
4
 A second degree felony is punishable by up to 15 years imprisonment and a $10,000 fine. Sections 775.082 and 775.083, 

F.S. 
5
 Section 985.701(1)(a)1.b., F.S., defines “employee” as paid staff members, volunteers, and interns who work in a 

department program or a program operated by a provider under a contract. 
6
 Section 985.701(1)(a)1.a., F.S., defines “sexual misconduct” as fondling the genital area, groin, inner thighs, buttocks, or 

breasts of a person; the oral, anal, or vaginal penetration by or union with the sexual organ of another; or the anal or vaginal 

penetration of another by any other object. The term does not include an act done for a bona fide medical purpose or an 

internal search conducted in the lawful performance of duty by an employee of the department or an employee of a provider 

under contract with the department. 
7
 A first degree misdemeanor is punishable by up to one year in county jail and a $1,000 fine. Sections 775.082 and 775.083, 

F.S. 
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great bodily harm, permanent disability, or permanent disfigurement to the juvenile offender, the 

employee commits a third degree felony.
8
 

 

“Neglect of a juvenile offender” is defined under the bill as an employee’s: 

 

 Failure or omission to provide a juvenile offender with the proper level of care, supervision, 

and services necessary to maintain the juvenile offender’s physical and mental health, 

including, but not limited to, adequate food, nutrition, clothing, shelter, supervision, 

medicine, and medical services; or 

 Failure to make a reasonable effort to protect a juvenile offender from abuse, neglect, or 

exploitation by another person. 

 

The bill defines an “employee” as a “paid staff member, volunteer, or intern who works in a 

department program or a program operated by a provider under contract with the department.”
9
 It 

also defines a “juvenile offender” as “any person of any age who is detained, or committed to the 

custody of, the department.” 

 

If the Public Employees Relations Commission determines that a DJJ employee violates the 

newly created section, such determination constitutes sufficient cause under s. 110.227, F.S.,
10

 

for dismissal from employment with the DJJ, and prohibits the employee from being employed 

in any capacity in connection with the juvenile justice system. 

 

The bill requires employees who witness the infliction of cruel or inhuman treatment against a 

juvenile offender to immediately report the incident to the DJJ’s incident hotline. The witness 

must also prepare an independent report specifically describing the nature of the incident, the 

location and time, and the persons involved. This report must be submitted to the witness’s 

supervisor or program director, who in turn must provide copies of the report to the inspector 

general and the circuit juvenile justice manager. The inspector general must immediately conduct 

an appropriate administrative investigation and, if there is probable cause to believe that a 

violation occurred, notify the state attorney in the circuit in which the incident occurred. 

 

Failure to comply with these new reporting requirements becomes a criminal act under the bill, 

resulting in the following criminal penalties: 

 

 Any person who knowingly or willfully fails to file a report or prevents another person from 

doing so commits a first degree misdemeanor; 

 Any person who knowingly or willfully submits inaccurate, incomplete, or untruthful 

information on a report commits a first degree misdemeanor; and 

 Any person who coerces or threatens another person with the intent to alter testimony or a 

written report commits a third degree felony. 

 

                                                 
8
 A third degree felony is punishable by up to five years imprisonment and a $5,000 fine. Sections 775.082 and 775.083, F.S. 

9
 This is the same definition as provided in s. 985.701(1)(a)1.b., F.S., relating to sexual misconduct by an employee. 

10
 Section 110.227, F.S., relates to the suspension and dismissal of career service employees. 
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Sexual Misconduct by an Employee 

The bill amends s. 985.701, F.S., relating to sexual misconduct, to define “juvenile offender” as 

“a person of any age who is detained or supervised by, or committed to the custody of, the 

department.” 

IV. Constitutional Issues: 

A. Municipality/County Mandates Restrictions: 

None. 

B. Public Records/Open Meetings Issues: 

None. 

C. Trust Funds Restrictions: 

None. 

V. Fiscal Impact Statement: 

A. Tax/Fee Issues: 

None. 

B. Private Sector Impact: 

A DJJ employee who is prosecuted for the new first degree misdemeanor or third degree 

felony offenses under the bill could be subjected to fines up to $1,000 for the 

misdemeanor offenses, and up to $5,000 for the third degree felony offenses. 

C. Government Sector Impact: 

The bill creates two new third degree felony offenses, malicious infliction of cruel or 

inhuman treatment causing great bodily harm, and knowingly coercing another person 

with the intent to alter testimony or a written report. The Criminal Justice Impact 

Conference met on February 27, 2013 and determined that there will be an insignificant 

impact on prison beds as a result of this bill. 

 

The bill also creates several new first degree misdemeanor offenses related to malicious 

battery on a juvenile offender and failure to comply with reporting requirements. To the 

extent that DJJ employees are prosecuted for any of the new misdemeanor offenses, it 

could negatively impact local jails. 

VI. Technical Deficiencies: 

None. 
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VII. Related Issues: 

None.  

VIII. Additional Information: 

A. Committee Substitute – Statement of Substantial Changes: 
(Summarizing differences between the Committee Substitute and the prior version of the bill.) 

CS by Criminal Justice on March 11, 2013: 

 Deletes the newly created first degree misdemeanor battery offense and replaces it 

with malicious infliction of cruel and inhuman treatment by neglect or otherwise on a 

juvenile offender without causing significant injury. 

 Defines “juvenile offender” to include a juvenile of any age in the custody of the DJJ 

for purposes of the newly created offense. 

 Adds a definition of “neglect” to the newly created statute.  

 Adds a definition of “juvenile offender” to the sexual misconduct statute, s. 985.701, 

F.S. 

 Removes the provision repealing the statute that authorizes jail and prison tours by 

juveniles. 

B. Amendments: 

None. 

This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate. 
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The Committee on Criminal Justice (Evers) recommended the 

following: 

 

Senate Amendment (with title amendment) 1 

 2 

Delete everything after the enacting clause 3 

and insert: 4 

Section 1. Section 985.702, Florida Statutes, is created to 5 

read: 6 

985.702 Malicious infliction of cruel or inhuman treatment 7 

prohibited; reporting required; penalties.- 8 

(1) As used in this section, the term: 9 

(a) “Employee” means a paid staff member, volunteer, or 10 

intern who works in a department program or a program operated 11 

by a provider under a contract with the department. 12 
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(b) “Juvenile offender” means any person of any age who is 13 

detained, or committed to the custody of, the department. 14 

(c) “Neglect of a juvenile offender” means: 15 

1. An employee’s failure or omission to provide a juvenile 16 

offender with the proper level of care, supervision, and 17 

services necessary to maintain the juvenile offender’s physical 18 

and mental health, including, but not limited to, adequate food, 19 

nutrition, clothing, shelter, supervision, medicine, and medical 20 

services; or 21 

2. An employee’s failure to make a reasonable effort to 22 

protect a juvenile offender from abuse, neglect, or exploitation 23 

by another person. 24 

(2)(a) Any employee who, with malicious intent, inflicts 25 

cruel or inhuman treatment by neglect or otherwise, without 26 

causing great bodily harm, permanent disability, or permanent 27 

disfigurement to a juvenile offender, commits a misdemeanor of 28 

the first degree, punishable as provided in s. 775.082 or s. 29 

775.083. 30 

(b) Any employee who, with malicious intent, inflicts cruel 31 

or inhuman treatment by neglect or otherwise, and in so doing 32 

causes great bodily harm, permanent disability, or permanent 33 

disfigurement to a juvenile offender, commits a felony of the 34 

third degree, punishable as provided in s. 775.082, s. 775.083, 35 

or s. 775.084. 36 

(c) Notwithstanding prosecution, any violation of paragraph 37 

(a) or paragraph (b), as determined by the Public Employees 38 

Relations Commission, constitutes sufficient cause under s. 39 

110.227 for dismissal from employment with the department, and 40 

such person may not again be employed in any capacity in 41 
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connection with the juvenile justice system. 42 

(3) An employee who witnesses the infliction of cruel or 43 

inhuman treatment committed against a juvenile offender shall 44 

immediately report the incident to the department’s incident 45 

hotline and prepare, date, and sign an independent report that 46 

specifically describes the nature of the incident, the location 47 

and time of the incident, and the persons involved. The employee 48 

shall deliver the report to the employee’s supervisor or program 49 

director, who must provide copies to the department’s inspector 50 

general and the circuit juvenile justice manager. The inspector 51 

general shall immediately conduct an appropriate administrative 52 

investigation, and, if there is probable cause to believe that a 53 

violation of subsection (2) has occurred, the inspector general 54 

shall notify the state attorney in the circuit in which the 55 

incident occurred. 56 

(4)(a) Any person who is required to prepare a report under 57 

this section who knowingly or willfully fails to do so, or who 58 

knowingly or willfully prevents another person from doing so, 59 

commits a misdemeanor of the first degree, punishable as 60 

provided in s. 775.082 or s. 775.083. 61 

(b) Any person who knowingly or willfully submits 62 

inaccurate, incomplete, or untruthful information with respect 63 

to a report required under this section commits a misdemeanor of 64 

the first degree, punishable as provided in s. 775.082 or s. 65 

775.083. 66 

(c) Any person who knowingly or willfully coerces or 67 

threatens any other person with the intent to alter testimony or 68 

a written report regarding an incident of the infliction of 69 

cruel or inhuman treatment commits a felony of the third degree, 70 
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punishable as provided in s. 775.082, s. 775.083, or s. 775.084. 71 

Section 2. Paragraph (a) of subsection (1) of section 72 

985.701, Florida Statutes, is amended to read: 73 

985.701 Sexual misconduct prohibited; reporting required; 74 

penalties.— 75 

(1)(a)1. As used in this subsection, the term: 76 

a. “Sexual misconduct” means fondling the genital area, 77 

groin, inner thighs, buttocks, or breasts of a person; the oral, 78 

anal, or vaginal penetration by or union with the sexual organ 79 

of another; or the anal or vaginal penetration of another by any 80 

other object. The term does not include an act done for a bona 81 

fide medical purpose or an internal search conducted in the 82 

lawful performance of duty by an employee of the department or 83 

an employee of a provider under contract with the department. 84 

b. “Employee” includes paid staff members, volunteers, and 85 

interns who work in a department program or a program operated 86 

by a provider under a contract. 87 

c. “Juvenile offender” means a person of any age who is 88 

detained or supervised by, or committed to the custody of, the 89 

department. 90 

2. An employee who engages in sexual misconduct with a 91 

juvenile offender detained or supervised by, or committed to the 92 

custody of, the department commits a felony of the second 93 

degree, punishable as provided in s. 775.082, s. 775.083, or s. 94 

775.084. An employee may be found guilty of violating this 95 

subsection without having committed the crime of sexual battery. 96 

3. The consent of the juvenile offender to any act of 97 

sexual misconduct is not a defense to prosecution under this 98 

subsection. 99 
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4. This subsection does not apply to an employee of the 100 

department, or an employee of a provider under contract with the 101 

department, who: 102 

a. Is legally married to a juvenile offender who is 103 

detained or supervised by, or committed to the custody of, the 104 

department. 105 

b. Has no reason to believe that the person with whom the 106 

employee engaged in sexual misconduct is a juvenile offender 107 

detained or supervised by, or committed to the custody of, the 108 

department. 109 

Section 3. This act shall take effect upon becoming a law. 110 

 111 

================= T I T L E  A M E N D M E N T ================ 112 

And the title is amended as follows: 113 

Delete everything before the enacting clause 114 

and insert: 115 

A bill to be entitled 116 

An act relating to juvenile justice; creating s. 117 

985.702, F.S.; providing definitions; providing for 118 

the imposition of criminal penalties against specified 119 

employees who inflict cruel or inhuman treatment upon 120 

juvenile offenders; providing enhanced penalties for 121 

such treatment that results in great bodily harm, 122 

permanent disability, or permanent disfigurement to a 123 

juvenile offender; specifying that such conduct 124 

constitutes sufficient cause for an employee’s 125 

dismissal from employment; prohibiting such employee 126 

from future employment with the juvenile justice 127 

system; providing incident reporting requirements; 128 
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prohibiting an employee who witnesses such an incident 129 

from knowingly or willfully failing to report; 130 

prohibiting false reporting, preventing another from 131 

reporting, or coercing another to alter testimony or 132 

reports; providing penalties; amending s. 985.701, 133 

F.S.; defining the term “juvenile offender” for 134 

purposes of prohibiting sexual misconduct with 135 

juvenile offenders; providing an effective date. 136 



Florida Senate - 2013 SB 678 

 

 

 

By Senator Evers 

 

 

 

 

2-00885-13 2013678__ 

Page 1 of 3 

CODING: Words stricken are deletions; words underlined are additions. 

A bill to be entitled 1 

An act relating to malicious battery and infliction of 2 

cruel or inhuman treatment on a juvenile offender; 3 

creating s. 985.7015, F.S.; defining terms; providing 4 

that it is unlawful for an employee of the Department 5 

of Juvenile Justice to commit a battery or to inflict 6 

cruel or inhuman treatment on a juvenile offender; 7 

providing criminal penalties; providing that battery 8 

or the infliction of cruel or inhuman treatment on a 9 

juvenile offender constitutes sufficient cause to 10 

dismiss the employee from employment with the 11 

department and to prohibit such employee from being 12 

employed again in any capacity with the juvenile 13 

justice system; requiring each employee to immediately 14 

report such injurious behavior to the department’s 15 

incident hotline and to deliver a report to his or her 16 

supervisor; providing criminal penalties for failing 17 

to report an incident to a supervisor, for knowingly 18 

or willfully submitting inaccurate, incomplete, or 19 

untruthful information, or for coercing or threatening 20 

another to alter testimony or the written report; 21 

repealing s. 945.75, F.S., relating to tours of state 22 

correctional facilities for juveniles; providing an 23 

effective date. 24 

 25 

Be It Enacted by the Legislature of the State of Florida: 26 

 27 

Section 1. Section 985.7015, Florida Statutes, is created 28 

to read: 29 
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985.7015 Malicious battery; infliction of cruel or inhuman 30 

treatment prohibited; reporting required; penalties.— 31 

(1) As used in this section, the term: 32 

(a) “Employee” means a paid staff member, volunteer, or 33 

intern who works in a department program or a program operated 34 

by a provider under a contract with the department. 35 

(b) “Juvenile offender” means a person younger than 18 36 

years of age who is detained or supervised by, or committed to 37 

the custody of, the department. 38 

(2) An employee who, with malicious intent, commits a 39 

battery upon a juvenile offender, commits a misdemeanor of the 40 

first degree, punishable as provided in s. 775.082 or s. 41 

775.083. 42 

(3) An employee who, with malicious intent, commits a 43 

battery or inflicts cruel or inhuman treatment by neglect or 44 

otherwise, and in so doing causes great bodily harm, permanent 45 

disability, or permanent disfigurement to a juvenile offender, 46 

commits a felony of the third degree, punishable as provided in 47 

s. 775.082, s. 775.083, or s. 775.084. 48 

(4) Notwithstanding any other prosecution, a violation of 49 

subsection (2) or subsection (3), as determined by the Public 50 

Employees Relations Commission, constitutes sufficient cause 51 

under s. 110.227 for dismissal from employment with the 52 

department, and such person may not be employed again in any 53 

capacity in connection with the juvenile justice system. 54 

(5) An employee who witnesses malicious battery or the 55 

infliction of cruel or inhuman treatment against a juvenile 56 

offender shall immediately report the incident to the 57 

department’s incident hotline and prepare, date, and sign an 58 
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independent report that specifically describes the nature of the 59 

incident, the location and time of the incident, and the persons 60 

involved. The employee shall deliver the report to his or her 61 

supervisor or program director, and the supervisor or director 62 

shall provide copies of the report to the department’s inspector 63 

general and the circuit juvenile justice manager. The inspector 64 

general shall immediately conduct an appropriate administrative 65 

investigation, and if there is probable cause to believe that a 66 

violation of subsection (2) or subsection (3) has occurred, the 67 

inspector general shall notify the state attorney in the circuit 68 

in which the incident occurred. 69 

(6)(a) A person who is required to prepare a report under 70 

this section and who knowingly or willfully fails to do so, or 71 

who knowingly or willfully prevents another person from doing 72 

so, commits a misdemeanor of the first degree, punishable as 73 

provided in s. 775.082 or s. 775.083. 74 

(b) A person who knowingly or willfully submits inaccurate, 75 

incomplete, or untruthful information with respect to a report 76 

required under this section commits a misdemeanor of the first 77 

degree, punishable as provided in s. 775.082 or s. 775.083. 78 

(c) A person who knowingly or willfully coerces or 79 

threatens any other person with the intent to alter testimony or 80 

a written report regarding an incident of malicious battery or 81 

the infliction of cruel or inhuman treatment commits a felony of 82 

the third degree, punishable as provided in s. 775.082, s. 83 

775.083, or s. 775.084. 84 

Section 2. Section 945.75, Florida Statutes, is repealed. 85 

Section 3. This act shall take effect upon becoming a law. 86 
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I. Summary: 

SB 742 permits the Florida Parole Commission to increase the interval between parole 

interviews to seven years for those inmates whose interviews are currently every two years. 

 

This bill substantially amends the following sections of the Florida Statutes: 947.16, 947.174, 

and 947.1745. 

II. Present Situation: 

Parole is a discretionary prison release mechanism administered by the Florida Parole 

Commission (“the commission”). The only inmates who are eligible for parole consideration are 

those who committed capital sexual battery prior to October 1, 1995, capital sexual murder prior 

to October 1, 1994, or another crime prior to October 1, 1983. Approximately 5,200 Florida 

inmates are still eligible for parole consideration because parole applied to their offense at the 

time it was committed.
1
 

 

An inmate who is granted parole is allowed to serve the remainder of his or her prison sentence 

outside of confinement according to terms and conditions established by the commission. 

Parolees are supervised by Correctional Probation Officers of the Department of Corrections. As 

of December 31, 2012, 350 offenders were actively supervised on parole from Florida 

sentences.
2
 

 

                                                 
1
 Florida Parole Commission Annual Report 2011-2012, p. 21. 

2
 Community Supervision Population Monthly Status Report, December 2012, Florida Department of Corrections, p. 2. 
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The parole process begins with an initial interview that is the first step in setting the inmate’s 

presumptive parole release date (PPRD). The date of the initial interview depends upon the 

length and character of the parole-eligible sentence. The PPRD is set by the commission after a 

parole examiner reviews the inmate’s file, interviews the inmate, and makes an initial 

recommendation. 

 

In many cases, the commission will establish a PPRD that does not result in release of the inmate 

within a short period of time. A release order by the commission may also be altered in two other 

ways before it is implemented: (1) it may be vacated pursuant to s. 947.16(4), F.S., by a 

sentencing court that has retained jurisdiction over the offender; or (2) it may be modified by the 

commission after considering the objections of a sentencing court that has not retained 

jurisdiction pursuant to s. 947.1745(6), F.S. In all three situations, the inmate is entitled to a 

subsequent reinterview. The time frame for holding a reinterview (and any further reinterviews) 

is determined by the inmate’s criminal history: 

 

 An inmate who was not convicted of murder or attempted murder, sexual battery or 

attempted sexual battery, or serving a 25-year minimum mandatory sentence under 

s. 775.082, F.S., must be reinterviewed within two years after the initial interview and every 

two years thereafter. Approximately 20 percent of inmates who are eligible for parole 

consideration fall into this category. 

 An inmate who was convicted of one of the above offenses may have a reinterview 

scheduled within seven years after the initial interview and every seven years thereafter if the 

commission makes a written finding that it is not reasonable to expect that parole will be 

granted during the following years. Approximately 80 percent of inmates who are eligible for 

parole consideration fall into this category. 

 

The commission considers the PPRD recommendation in a public hearing held after the initial 

interview and each reinterview. At this hearing, the commission considers the written 

recommendation of the parole examiner, documentary evidence, and any testimony presented on 

behalf of the victim or the inmate. Although the inmate is not entitled to appear at the hearing, he 

or she may be represented by an attorney. It is also common for the victim or victim’s 

representative and law enforcement representatives to appear. 

III. Effect of Proposed Changes: 

The bill amends ss. 947.16, 947.174, and 947.1745, F.S., to extend the commission’s authority to 

increase the interval between parole consideration re-interviews to include cases in which the 

offender was convicted of: (1) kidnapping or attempted kidnapping; or (2) a completed or 

attempted offense of robbery, burglary of a dwelling, burglary of a structure or conveyance, or 

breaking and entering, when a human being is present and a sexual act is completed or 

attempted. The interval may be increased from the standard two years to seven years if the 

commission makes a written finding that it is unlikely to grant parole to the offender. 

 

The groups that would be most affected by this bill are victims and their families, parole-eligible 

inmates and their families, and the commission itself. For victims, reduction of the frequency of 

an opportunity for parole can be expected to lessen the stress associated with potential release of 

the offender. Because victims and families often attend the parole hearings, there is also a 
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potential financial savings. For offenders, the normally-scheduled interviews would be reduced if 

their record indicates that granting of parole is not likely. For the commission, there would be 

some reduction in workload and the opportunity to focus on the cases that are more frequently 

reviewed. 

 

The bill has an effective date of July 1, 2013. 

IV. Constitutional Issues: 

A. Municipality/County Mandates Restrictions: 

None. 

B. Public Records/Open Meetings Issues: 

None. 

C. Trust Funds Restrictions: 

None. 

D. Other Constitutional Issues: 

Although parole is a matter of grace and is not a right, alteration of parole-consideration 

procedures must be considered in light of the constitutional prohibition against ex post 

facto punishment. In California Department of Corrections v. Morales, 514 U.S. 499, 

115 S.Ct. 1597, 131 L.Ed.2d 588 (1995), the United States Supreme Court held that a 

California statute increasing the interval between parole interviews did not violate the ex 

post facto clause. Subsequent cases have relied on Morales to uphold the constitutionality 

of current s. 947.174(1)(b), F.S., which permitted an increase of the interview interval 

from two to five years. See Tuff v. State, 732 So.2d 461 (Fla. 3d Dist. 1999); Pennoyer v. 

Briggs, 206 Fed.Appx. 962 (11th Cir. 2006). Because there is no legal distinction 

between increasing the interval from two to five years and increasing it from five to 

seven years, the bill’s provisions do not violate the ex post facto clauses of the United 

States and Florida constitutions. 

V. Fiscal Impact Statement: 

A. Tax/Fee Issues: 

None. 

B. Private Sector Impact: 

Holding parole hearings less frequently would reduce the costs incurred by persons who 

would attend the hearings. This could include victims and their families and 

representatives, victims advocacy groups, law enforcement agencies, and the families and 

representatives of inmates. The amount of reduction cannot be quantified because a 
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reduction of frequency would depend upon the individual merits of the inmate’s case and 

the cost to attend hearings is variable depending upon individual circumstances. 

C. Government Sector Impact: 

Authorization to reduce the frequency of parole hearings has the potential to reduce the 

number of hearings conducted by the commission, which may result in cost savings or 

reallocation of resources to other cases. If the interview interval for an inmate is changed 

from two years to seven years, there would be five fewer hearings over a fourteen year 

period. The total amount of any savings cannot be determined until the commission 

considers individual cases and makes a decision on whether to apply its new authority to 

the case. The commission indicates that in Fiscal Year 2015-2016 the bill could result in 

44 inmates having their next interview date set within seven years rather than within two 

years.
3
 However, the bill can have no fiscal impact before Fiscal Year 2015-2016 because 

it does not alter interview dates that are already scheduled at the time of the effective 

date. 

 

There would be additional cost to incarcerate an inmate whose interview schedule is 

extended from two years to seven years if he or she is paroled at the seven year interview 

interval and would also have been paroled if the interview had been conducted earlier. 

The cost of incarcerating such an inmate would be approximately $15,500 for each extra 

year of incarceration.
4
 However, it is anticipated that few inmates would fall into this 

category because the expanded interview interval applies only to those inmates whom the 

commission finds are unlikely to be granted parole. 

VI. Technical Deficiencies: 

None. 

VII. Related Issues: 

None.  

                                                 
3
 Florida Parole Commission Proposal Analysis and Economic Impact of HB 685 and SB 742 (February 18, 2013), on file 

with the Senate Committee on Criminal Justice. 
4
 The average annual cost per inmate for adult male custody DOC facilities, except private facilities, is approximately 

$15,500. Department of Corrections Budget Summary (Fiscal Year 2010-2011), available at 

http://www.dc.state.fl.us/pub/annual/1011/budget.html (last viewed on February 22, 2013). 
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VIII. Additional Information: 

A. Committee Substitute – Statement of Substantial Changes: 
(Summarizing differences between the Committee Substitute and the prior version of the bill.) 

None. 

B. Amendments: 

None. 

This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate. 
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A bill to be entitled 1 

An act relating to parole interview dates for certain 2 

inmates; amending ss. 947.16, 947.174, and 947.1745, 3 

F.S.; extending from 2 years to 7 years the period 4 

between parole interview dates for inmates convicted 5 

of committing certain specified crimes; reenacting s. 6 

947.165(1), F.S., relating to the development and 7 

implementation by the Parole Commission of objective 8 

parole guidelines to serve as the criteria upon which 9 

parole decisions are to be made, to incorporate the 10 

amendments made to s. 947.1745, F.S., in a reference 11 

thereto; providing an effective date. 12 

 13 

Be It Enacted by the Legislature of the State of Florida: 14 

 15 

Section 1. Paragraph (g) of subsection (4) of section 16 

947.16, Florida Statutes, is amended to read: 17 

947.16 Eligibility for parole; initial parole interviews; 18 

powers and duties of commission.— 19 

(4) A person who has become eligible for an initial parole 20 

interview and who may, according to the objective parole 21 

guidelines of the commission, be granted parole shall be placed 22 

on parole in accordance with the provisions of this law; except 23 

that, in any case of a person convicted of murder, robbery, 24 

burglary of a dwelling or burglary of a structure or conveyance 25 

in which a human being is present, aggravated assault, 26 

aggravated battery, kidnapping, sexual battery or attempted 27 

sexual battery, incest or attempted incest, an unnatural and 28 

lascivious act or an attempted unnatural and lascivious act, 29 
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lewd and lascivious behavior, assault or aggravated assault when 30 

a sexual act is completed or attempted, battery or aggravated 31 

battery when a sexual act is completed or attempted, arson, or 32 

any felony involving the use of a firearm or other deadly weapon 33 

or the use of intentional violence, at the time of sentencing 34 

the judge may enter an order retaining jurisdiction over the 35 

offender for review of a commission release order. This 36 

jurisdiction of the trial court judge is limited to the first 37 

one-third of the maximum sentence imposed. When any person is 38 

convicted of two or more felonies and concurrent sentences are 39 

imposed, then the jurisdiction of the trial court judge as 40 

provided herein applies to the first one-third of the maximum 41 

sentence imposed for the highest felony of which the person was 42 

convicted. When any person is convicted of two or more felonies 43 

and consecutive sentences are imposed, then the jurisdiction of 44 

the trial court judge as provided herein applies to one-third of 45 

the total consecutive sentences imposed. 46 

(g) The decision of the original sentencing judge or, in 47 

her or his absence, the chief judge of the circuit, to vacate 48 

any parole release order as provided in this section is not 49 

appealable. An Each inmate whose parole release order has been 50 

vacated by the court must shall be reinterviewed within 2 years 51 

after the date of receipt of the vacated release order and every 52 

2 years thereafter, or earlier by order of the court retaining 53 

jurisdiction. However, an each inmate whose parole release order 54 

has been vacated by the court and who has been: 55 

1. Convicted of murder or attempted murder; 56 

2. Convicted of sexual battery or attempted sexual battery; 57 

or 58 
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3. Convicted of kidnapping or attempted kidnapping; 59 

4. Convicted of robbery, burglary of a dwelling, burglary 60 

of a structure or conveyance, or breaking and entering, or the 61 

attempt of any of these crimes, in which a human being is 62 

present and a sexual act is attempted or completed; or 63 

5.3. Sentenced to a 25-year minimum mandatory sentence 64 

previously provided in s. 775.082, 65 

 66 

shall be reinterviewed once within 7 years after the date of 67 

receipt of the vacated release order and once every 7 years 68 

thereafter, if the commission finds that it is not reasonable to 69 

expect that parole would be granted during the following years 70 

and states the bases for the finding in writing. For an any 71 

inmate who is within 7 years of his or her tentative release 72 

date, the commission may establish a reinterview date before 73 

prior to the 7-year schedule. 74 

Section 2. Paragraph (b) of subsection (1) of section 75 

947.174, Florida Statutes, is amended to read: 76 

947.174 Subsequent interviews.— 77 

(1) 78 

(b) For an any inmate convicted of murder, attempted 79 

murder, sexual battery, or attempted sexual battery, kidnapping 80 

or attempted kidnapping; or of robbery, burglary of a dwelling, 81 

burglary of a structure or conveyance, or breaking and entering 82 

or the attempt of any of these crimes, in which a human being is 83 

present and a sexual act is attempted or completed, or for an 84 

any inmate who has been sentenced to a 25-year minimum mandatory 85 

sentence previously provided in s. 775.082, and whose 86 

presumptive parole release date is more than 7 years after the 87 
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date of the initial interview, a hearing examiner shall schedule 88 

an interview for review of the presumptive parole release date. 89 

The interview must shall take place once within 7 years after 90 

the initial interview and once every 7 years thereafter if the 91 

commission finds that it is not reasonable to expect that parole 92 

will be granted at a hearing during the following years and 93 

states the bases for the finding in writing. For an any inmate 94 

who is within 7 years of his or her tentative release date, the 95 

commission may establish an interview date before the 7-year 96 

schedule. 97 

Section 3. Subsection (6) of section 947.1745, Florida 98 

Statutes, is amended to read: 99 

947.1745 Establishment of effective parole release date.—If 100 

the inmate’s institutional conduct has been satisfactory, the 101 

presumptive parole release date shall become the effective 102 

parole release date as follows: 103 

(6) Within 90 days before the effective parole release date 104 

interview, the commission shall send written notice to the 105 

sentencing judge of an any inmate who has been scheduled for an 106 

effective parole release date interview. If the sentencing judge 107 

is no longer serving, the notice must be sent to the chief judge 108 

of the circuit in which the offender was sentenced. The chief 109 

judge may designate any circuit judge within the circuit to act 110 

in the place of the sentencing judge. Within 30 days after 111 

receipt of the commission’s notice, the sentencing judge, or the 112 

designee, shall send to the commission notice of objection to 113 

parole release, if the judge objects to the such release. If 114 

there is an objection by the judge, the such objection may 115 

constitute good cause in exceptional circumstances as described 116 
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in s. 947.173, and the commission may schedule a subsequent 117 

review within 2 years, extending the presumptive parole release 118 

date beyond that time. However, for an inmate who has been: 119 

(a) Convicted of murder or attempted murder; 120 

(b) Convicted of sexual battery or attempted sexual 121 

battery; or 122 

(c) Convicted of kidnapping or attempted kidnapping; 123 

(d) Convicted of robbery, burglary of a dwelling, burglary 124 

of a structure or conveyance, or breaking and entering, or the 125 

attempt of any of these crimes, in which a human being is 126 

present and a sexual act is attempted or completed; or 127 

(e)(c) Sentenced to a 25-year minimum mandatory sentence 128 

previously provided in s. 775.082, 129 

 130 

the commission may schedule a subsequent review under this 131 

subsection once every 7 years, extending the presumptive parole 132 

release date beyond that time if the commission finds that it is 133 

not reasonable to expect that parole would be granted at a 134 

review during the following years and states the bases for the 135 

finding in writing. For an any inmate who is within 7 years of 136 

his or her release date, the commission may schedule a 137 

subsequent review before prior to the 7-year schedule. With any 138 

subsequent review the same procedure outlined above will be 139 

followed. If the judge remains silent with respect to parole 140 

release, the commission may authorize an effective parole 141 

release date. This subsection applies if the commission desires 142 

to consider the establishment of an effective release date 143 

without delivery of the effective parole release date interview. 144 

Notice of the effective release date must be sent to the 145 
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sentencing judge, and either the judge’s response to the notice 146 

must be received or the time period allowed for such response 147 

must elapse before the commission may authorize an effective 148 

release date. 149 

Section 4. For the purpose of incorporating the amendment 150 

made by this act to section 947.1745, Florida Statutes, in a 151 

reference thereto, subsection (1) of section 947.165, Florida 152 

Statutes, is reenacted to read: 153 

947.165 Objective parole guidelines.— 154 

(1) The commission shall develop and implement objective 155 

parole guidelines which shall be the criteria upon which parole 156 

decisions are made. The objective parole guidelines shall be 157 

developed according to an acceptable research method and shall 158 

be based on the seriousness of offense and the likelihood of 159 

favorable parole outcome. The guidelines shall require the 160 

commission to aggravate or aggregate each consecutive sentence 161 

in establishing the presumptive parole release date. Factors 162 

used in arriving at the salient factor score and the severity of 163 

offense behavior category shall not be applied as aggravating 164 

circumstances. If the sentencing judge files a written objection 165 

to the parole release of an inmate as provided for in s. 166 

947.1745(6), such objection may be used by the commission as a 167 

basis to extend the presumptive parole release date. 168 

Section 5. This act shall take effect July 1, 2013. 169 
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I. Summary: 

CS/SB 846 creates special privacy protections related to personal communications devices. The 

bill creates a new requirement of a search warrant to search the information or communications 

contained in a portable electronic device (PED) when the device is going to be searched incident 

to arrest. It also sets forth specific restrictions on the search and seizure of information related to 

the “tracking” of the location of a portable electronic device. A statutory remedy is provided in 

the form of a Motion for suppression of evidence. 

 

This bill creates a new section of the Florida Statutes. 

II. Present Situation: 

This bill creates new law in the area of search and seizure, an area that generally changes slowly 

and sporadically through decisional law. The new restrictions on search and seizure in the bill 

apply, however, to personal communication technology that changes rapidly. 

 

REVISED:         
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Search and Seizure 

The Fourth Amendment to the United States Constitution guarantees the people in this country 

security in their houses, persons, papers and possessions from unreasonable searches and 

seizures by government actors.
1
 

 

Article I, Section 12 of the Constitution of Florida contains the same guarantees as the Fourth 

Amendment, however the Florida provision specifically extends the protection to private 

communications. The Florida constitutional provision also states that it “shall be construed in 

conformity with the Fourth Amendment to the United States Constitution, as interpreted by the 

United States Supreme Court. Articles or information obtained in violation of this right shall not 

be admissible in evidence if such articles or information would be inadmissible under decisions 

of the United States Supreme Court construing the Fourth Amendment to the United States 

Constitution.”
2
 

 

When a law enforcement officer violates a person‟s constitutionally-protected right to be free 

from unreasonable searches or seizures, the common remedy is that the evidence obtained during 

the search, and evidence that may have been developed as a result of the unlawful search, are 

inadmissible as proof of the crime with which he or she is charged. 

 

The search of a person who has been arrested, as well as the area within his or her immediate 

control or reach, is a well-recognized exception to the search warrant requirement derived from 

balancing the Fourth Amendment with the governmental function of providing for public safety. 

The exception has evolved through the application of Constitutional limitations, statutory law 

and case law in matters that have come before the courts. By eliminating this exception to the 

search warrant requirement, this bill sets forth new thresholds with which the courts should begin 

their legal analyses of factual situations that involve law enforcement and government agency 

searches of PED‟s in Florida. 

 

                                                 
1
 The text of the Fourth Amendment provides: 

The right of the people to be secure in their persons, houses, papers, and effects, against unreasonable searches and seizures, 

shall not be violated, and no warrants shall issue, but upon probable cause, supported by oath or affirmation, and particularly 

describing the place to be searched, and the persons or things to be seized. 
2
 Article I, section 12, of the Florida Constitution provides: 

Section 12. Searches and seizures.— 

The right of the people to be secure in their persons, houses, papers and effects against unreasonable searches and seizures, 

and against the unreasonable interception of private communications by any means, shall not be violated. No warrant shall be 

issued except upon probable cause, supported by affidavit, particularly describing the place or places to be searched, the 

person or persons, thing or things to be seized, the communication to be intercepted, and the nature of evidence to be 

obtained. This right shall be construed in conformity with the 4th Amendment to the United States Constitution, as 

interpreted by the United States Supreme Court. Articles or information obtained in violation of this right shall not be 

admissible in evidence if such articles or information would be inadmissible under decisions of the United States Supreme 

Court construing the 4th Amendment to the United States Constitution. 
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Currently the federal and state courts are applying two basic lines of constitutional analysis to 

questions on warrantless searches of PED’s incident to arrest. The U.S. Supreme Court has 

not yet taken a case on review that might help settle this matter.
3
 

 The PED as Container Theory: Containers, even closed ones, found on a person or in his 

immediate control may be searched incident to arrest.
4
 

 The Search for Evidence of the Crime for Which the Person is Arrested Theory: Some courts 

are seeking a balance in the search of PED‟s incident to arrest by curtailing the search based 

upon the likelihood that the device will contain evidence of the crime for which the person is 

arrested. In other words, if a person is arrested for driving while his or her driver‟s license is 

suspended or revoked, there is unlikely to be evidence related to that particular crime in the 

PED. The analysis may lead to an entirely different conclusion when the arrest is for drug 

trafficking due to the PED being basically a “tool of the trade.”
5
 

 

The Florida Supreme Court currently has jurisdiction to address the warrantless search of a 

PED incident to arrest and a real-time cell phone tracking case. In Smallwood v. State, 61 

So.3d 448 (Fla. 1stDCA 2011) a cell phone search was upheld. The Smallwood court followed 

U.S. Supreme Court precedent on container searches incident to arrest. The court, however, 

recognized the “unique qualities of a cell phone which, like a computer, may contain a large 

amount of sensitive personal information,” and asked the Florida Supreme Court to review 

whether the general rule ought to apply to such devices. 

 

In Tracey v. State, 69 So.3d 992 (Fla. 4th DCA 2011) the court held that the Fourth Amendment 

was not implicated in the real-time tracking situation because a person‟s location on the open 

road is not protected by the Fourth Amendment (no reasonable expectation of privacy). 

However, the Tracey court performed an exhaustive analysis of Chapter 934, F.S., because the 

court had extended its order approving a “pen register” and “trap and trace” request under that 

statutory scheme to include real-time cell phone tracking. The Florida Supreme Court has 

exercised its discretionary jurisdiction to review the constitutional issues in this case. 

 

The U.S. Supreme Court has recently ruled in a Global Positioning System tracking case but 

has not yet agreed to review a case relating to the location information of an electronic device. 

To the extent that a Global Positioning System (GPS) is comparable to an electronic device as 

defined in the bill, there may be some elements of the GPS case that apply. In U.S. v. Jones, 132 

S.Ct. 945 (2012) the court decided that attaching a GPS tracking device to someone‟s private 

property (motor vehicle) is a search or seizure within the meaning of the Fourth Amendment. 

 

Statutory Right Prohibiting the Search or Seizure of Information from or Location of a PED 

The law regarding whether a state legislature has the power to convey rights in addition to those 

rights conveyed in the U.S. Constitution is not well-settled. The Florida Supreme Court has 

                                                 
3
 In City of Ontario v. Quon, 130 S. Ct. 2619 (2010) the court was asked to decide the issue of whether text messages should 

be afforded Fourth Amendment privacy protection. The court declined to reach the issue, instead ruling in the case on 

narrower grounds. The court stated: “The court must proceed with care when considering the whole concept of privacy 

expectations in communications made on electronic equipment…The judiciary risks error by elaborating too fully on Fourth 

Amendment implications of emerging technology before its role in society has become clear.” 130 S. Ct. at 2629, citing 

Olmstead v. U.S., 277 U.S. 438 (1928). 
4
 This is well-established precedent, beginning with Chimel v. California, 395 U.S. 752 (1969). 

5
 See for example, United States v. Quintana, 594 F.Supp.2d 1291 (M.D.Fla.2009). 
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stated its position that states are free to place even more rigorous restraints upon state 

governmental intrusion than federal law requires.
6
 

 

In his concurring opinion in State v. Owen, 696 So.2d 715 (Fla. 1997), Justice Shaw explained 

the rationale of the Traylor court: 

 

This Court explained in Traylor v. State, 596 So.2d 957 (Fla.1992), that although 

the federal constitution secures a common degree of protection for the citizens of 

all fifty states, the United States Supreme Court has been parsimonious in 

construing the extent of this protection for good reason: 

 

[F]ederal precedent applies equally throughout fifty diverse and independent 

states; a ruling that may be suitable in one may be inappropriate in others. And 

[also], the federal union embraces a multitude of localities; the Court oftentimes is 

simply unfamiliar with local problems, conditions and traditions. (Traylor at 961). 

 

State high courts, on the other hand, do not suffer these concerns and may 

construe their state constitutions freely to address local conditions: 

 

[N]o court is more sensitive or responsive to the needs of the diverse localities 

within a state, or the state as a whole, than that state‟s own high court. In any 

given state, the federal Constitution thus represents the floor for basic freedoms; 

the state constitution, the ceiling. (Traylor at 962). 

 

This division of labor between the United States Supreme Court and the state high 

courts is the essence of our federalist system.
7
 

 

When a person (defendant) invokes his or her right against an unreasonable search or seizure, the 

court is generally bound by the current search or seizure decisional law.
8
 Also, as previously 

noted, in Florida the courts are bound by the decisions of the U.S. Supreme Court.
9
 

 

As with this bill, where there is a statutorily-created prohibition against state governmental 

interference with the right against an unreasonable search or seizure, it is likely that the courts 

could focus on the fact that the bill does not subject citizens to a search let alone an unreasonable 

one.
10

 Where a statute prohibits or limits certain law enforcement conduct, it seems reasonable to 

                                                 
6
 Traylor v. State, 596 So.2d 957 (Fla. 1992). As it relates to this bill in particular it should be noted that Congress has the 

power to regulate interstate communications. (See footnote 10 below.) However, the Florida Constitution states with 

particularity that “the right of the people to be secure in their persons, houses, papers and effects against unreasonable 

searches and seizures, and against the unreasonable interception of private communications by any means, shall not be 

violated.” Article I, Section 12, Constitution of Florida. (emphasis added) 
7
 State v. Owen, 696 So.2d 715 (Fla. 1997). 

8
 This legal doctrine is known as stare decisis which means “to stand by that which was decided.” To the extent that the facts 

of a particular case do not distinguish it from the facts of cases that came before, courts tend to apply established legal 

precedent. This lends a certain stability and predictability to the courts‟ application of the law to questions that come before 

them. 
9
 Article I, section 12, of the Florida Constitution. 

10
 In fact, although the bill does not specifically make the statement, the bill creates the presumption that a PED search or 

seizure is per se unreasonable (except under the limited circumstances listed in the bill). 
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expect that the courts will decide that it is within the Legislature‟s power to protect citizens from 

police conduct just as it is within its power to subject citizens to police action. Therefore, 

although a Florida statute may extend certain rights against governmental intrusion beyond the 

reaches of current decisional law, it is reasonable to expect that the Florida courts will make 

whatever decisional leap forward is necessary to apply a statutory remedy to a governmental 

violation of the statute. 

 

Current Florida Statutory Law, Security of Communications 

Florida law governing security of communications is found in Chapter 934, F.S. Among the 

subjects covered in the chapter are procedures related to and limitations upon the government‟s 

use of “wiretapping” and “mobile tracking devices.” This chapter mirrors the Federal statutory 

law found in the Electronic Communications Privacy Act of 1986.
11

 

 

It is currently unclear how the interplay between federal law and the state law in this area will 

evolve. Congress has the power to regulate interstate communications; therefore, state law may 

be preempted by the federal law.
12

 

 

The interception of communications and the installation and monitoring of a tracking device 

require a court order.
13

 To obtain a court order authorizing a wiretap the applicant must show 

probable cause for belief of certain facts.
14

 

 

To obtain authorization for the installation and use of a mobile tracking device the applicant 

must certify to the court that the information likely to be obtained is relevant to an ongoing 

criminal investigation.
15

 A “mobile tracking device” is defined as an electronic or mechanical 

device which permits the tracking of the movement of a person or object.
16

 

 

An investigative or law enforcement officer may request a court order authorizing the use of a 

mobile tracking device or a communications intercept.
17

 Section 934.01, F.S., defines these terms 

and law enforcement agency as follows: 

 

 “Investigative or law enforcement officer” means any officer of the State of Florida or 

political subdivision thereof, of the United States, or of any other state or political 

subdivision thereof, who is empowered by law to conduct on behalf of the Government 

investigations of, or to make arrests for, offenses enumerated in this chapter or similar federal 

offenses, any attorney authorized by law to prosecute or participate in the prosecution of such 

offenses, or any other attorney representing the State of Florida or political subdivision 

thereof in any civil, regulatory, disciplinary, or forfeiture action relating to, based upon, or 

derived from such offenses. 

                                                 
11

 18 U.S.C. 2510-3127. 
12

 State v. Rivers, 660 So.2d 1360 (Fla. 1995); State v. Otte, 887 So.2d 1186 (Fla. 2004). 
13

 Section 934.42, F.S. 
14

 Section 934.09(3), F.S. 
15

 Section 934.42(1)(b), F.S. 
16

 Section 934.42(6), F.S. 
17

 Sections 934.42(1) and 934.09(1)(a), F.S. 
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 “Law enforcement agency” means an agency of the State of Florida or a political subdivision 

thereof or of the United States if the primary responsibility of the agency is the prevention 

and detection of crime or the enforcement of the penal, traffic, or highway laws of this state 

and if its agents and officers are empowered by law to conduct criminal investigations and to 

make arrests. 

 

Section 934.42(5), F.S., requires that the standards established by the United States Supreme 

Court related to mobile tracking devices be applied to the installation and use of the devices 

authorized by Florida law. 

 

Section 934.09(10)(a), F.S., provides a statutory remedy for a person who has had his or her 

communications intercepted under the wiretap statute. This remedy is a statutorily-created 

Motion to Suppress (or “exclude”) the evidence derived from the wiretap. The nature of the 

remedy removes an alleged statutory violation from the usual Fourth Amendment search and 

seizure analysis.
18

 

III. Effect of Proposed Changes: 

This bill creates a new section of Florida Statutes that protects a person from a post-arrest 

warrantless search of the contents or communications of his or her PED by a law enforcement 

agency or other governmental entity. 

 

The bill also prohibits location informational tracking of an electronic device, both historical and 

current, by a law enforcement agency or other governmental entity without a valid court order. In 

addition, the bill states that its provisions do not create a cause of action against any foreign or 

Florida private entity, its officers, agents, employees or other specified persons for providing 

location information. 

 

The bill also provides Legislative findings, Legislative intent, definitions, procedures and 

exceptions to the bill‟s prohibitions. The bill creates statutory remedies made available to an 

aggrieved party. 

 

Section 1: PED Defined, Legislative Findings, Legislative Intent and Warrantless Search of 

PED Incident to Arrest 

 

A PED is defined in the bill as an object capable of being easily transported or conveyed by a 

person which is capable of creating, receiving, accessing, or storing electronic data or 

communications and that communicates with, by any means, another entity or individual. 

                                                 
18

 See State v. Garcia, 547 So.2d 628 (Fla. 1989): The fourth amendment‟s exclusionary rule operates as “ „a judicially 

created remedy designed to safeguard Fourth Amendment rights generally through its deterrent effect, rather than a personal 

constitutional right of the party aggrieved.‟ ” Leon, 468 U.S. at 906, 104 S.Ct. at 3411 (quoting United States v. Calandra, 

414 U.S. 338, 348, 94 S.Ct. 613, 620, 38 L.Ed.2d 561 (1974)). The exclusionary rule in this case, however, is statutorily 

mandated. Chapter 934, F.S., pertaining to security of communications, unequivocally expresses the Legislature's desire to 

suppress evidence obtained in violation of that chapter: Whenever any wire or oral communication has been intercepted, no 

part of the contents of such communication and no evidence derived therefrom may be received in evidence in any trial, 

hearing, or other proceeding in or before any court ... if the disclosure of that information would be in violation of this 

chapter. s. 934.06, F.S. (1985). 
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The Legislative findings in this section of the bill set forth or recognize: 

 

 The growing common usage of PED‟s, and that there is a reasonable and justifiable 

expectation of privacy in the information PED‟s can contain and access through the Internet. 

 The language found in the Florida Constitution, that the people‟s right against the 

unreasonable interception of private communications by any means shall not be violated. 

 The general requirements for a search warrant to be issued by a judge include probable cause, 

a supporting affidavit setting forth with particularity the place to be searched, person or thing 

to be seized, the communication to be intercepted, and the nature of the evidence to be 

obtained.
19

 

 That the enormity of the intrusion upon an arrested person‟s private information and freedom 

of communication requires the arresting officer to obtain a search warrant in order to access 

the information or communication through his or her PED. 

 

The Legislative Intent subsection states: It is the intent of the Legislature that this section 

prohibit the search of information contained in a portable electronic device, as defined in this 

section, by a law enforcement agency or other governmental entity, incident to arrest, except 

pursuant to a warrant issued by a duly authorized judicial officer using established procedures. 

 

Acts Prohibited – Search Incident to Arrest; Exceptions; Procedural Matters; Remedy 

A law enforcement agency or other governmental entity may not search or seize the contents and 

communications of a PED, incident to the arrest of a person, except pursuant to a valid search 

warrant. This prohibition has the effect of eliminating the warrantless search of a PED incident to 

arrest by a law enforcement agency or by a governmental entity. 

 

The exceptions to the search prohibition are granted in the following circumstances: 

 

 Reliance on other lawful exceptions to the warrant requirement. These include the exigent 

circumstances exception and consent exception among others. 

 Searches incident to national security. 

 Searches in the case of a missing child. 

 Searches of transponders used for toll-collection. 

 Searches in response to the user‟s call for emergency services. 

 

There is a procedural requirement in the bill when a government entity is seeking the contents of 

a PED under the circumstances listed above. The government entity must file with the 

appropriate court a written statement setting forth the facts giving rise to the emergency and the 

facts as to why the person or persons whose contents of a portable electronic device was sought 

are believed to be important in addressing the emergency, no later than 48 hours after seeking 

disclosure. Private entities providing electronic communications services are not responsible for 

ensuring that government entities comply with this requirement. 

 

                                                 
19

 See generally Ch. 933, F.S., related to search warrants. 
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Remedy: The bill creates a statutory remedy for an aggrieved party in the form of a Motion to 

Suppress the contents of information contained in a PED or evidence derived from that 

information. 

 

Section 2. Location Informational Tracking, Legislative Findings, Legislative Intent, 

Definitions, Prohibitions, Procedural Matters, Remedy and “Hold Harmless” Clause 

 

Location information is defined in the bill as information, concerning the location of an 

electronic device, including both the current location and any previous location of the device, 

that, in whole or in part, is generated, derived from, or obtained by the operation of an electronic 

device. 

 

The Legislative findings in this section of the bill state: The Legislature finds that existing law 

authorizes a court to issue a warrant for the search of a place and the seizure of property or things 

identified in the warrant when there is probable cause to believe that specified grounds exist. The 

Legislature also finds that existing law provides for a judicial procedure for the acquisition of 

stored communications in the possession of a provider of electronic communication service or a 

remote computing service. 

 

The Legislative intent is to prohibit a government entity from obtaining the location information 

of an electronic device without a valid court order issued by a duly authorized judicial officer 

unless certain exceptions apply, including in an emergency or when requested by the owner of 

the device. However, it is also the intent of the Legislature that this bill, with certain exceptions, 

prohibit the use of information obtained in violation of this section in a civil or administrative 

hearing. 

 

The last sentence within the Legislative intent subsection of the bill indicates the expectation that 

a search warrant will henceforth be required in order to use location information in matters that 

are not limited to those that are criminal in nature. 

 

The following terms are defined in this section of the bill: 

 

 “Electronic communication service” means a service that provides to its users the ability to 

send or receive wire or electronic communications. 

 “Government entity” means a state or local agency, including, but not limited to, a law 

enforcement entity or any other investigative entity, agency, department, division, bureau, 

board, or commission, or an individual acting or purporting to act for or on behalf of a state 

or local agency. In this section of the bill a law enforcement agency falls under the umbrella 

of “government entity” however the same can not be said for the definitions in section 1 of 

the bill. 

 “Location information” means information, concerning the location of an electronic device, 

including both the current location and any previous location of the device, that, in whole or 

in part, is generated, derived from, or obtained by the operation of an electronic device. 

 “Location information service” means the provision of a global positioning service or other 

mapping, locational, or directional information service. 

 “Owner” means the person or entity recognized by the law as having the legal title, claim, or 

right to an electronic device. 
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 “Portable electronic device” means an object capable of being easily transported or 

conveyed by a person which is capable of creating, receiving, accessing, or storing electronic 

data or communications and that communicates with, by any means, another entity or 

individual. 

 “Remote computing service” means the provision of computer storage or processing services 

by means of an electronic communications system. 

 “User” means a person or entity that uses an electronic device. 

 

Prohibition, Time Limitations, Remedy. Under this section of the bill a law enforcement agency 

or other governmental entity must obtain a valid court order to access the location information of 

an electronic device. A court order may only be issued for a limited time and can be extended at 

the judge‟s discretion, upon request and a finding of continuing probable cause and necessity. 

 

So long as federal law does not prohibit disclosure of the location information, exceptions to the 

general warrant requirement occur under the following circumstances: 

 

 Transponders used for the purpose of assessing or collecting tolls. 

 Reliance by a law enforcement agency or other governmental entity on lawful exceptions to 

the warrant requirement. 

 Cases of a search conducted incident to a national security event. 

 Cases of a search for a missing child who is less than 18 years of age. 

 In order to respond to the user‟s call for emergency services. 

 With the informed, affirmative consent of the owner or user of the electronic device 

concerned, provided that the owner or user may not consent to the disclosure of location 

information if the device is known or believed to be in the possession of, or attached to a 

possession of, a third party known to the owner or user, unless that third party is less than18 

years of age. The informed, affirmative consent of the owner or user of the electronic device 

concerned may not be used as consent to disclose the location information of another 

portable electronic device that may be remotely linked or connected to the owner or user of 

the portable electronic device concerned. 

 With the informed, affirmative consent of the legal guardian or next of kin of the electronic 

device‟s user, if the user is believed to be deceased or has been reported missing and unable 

to be contacted. 

 If the government entity reasonably believes that an emergency involving immediate danger 

of death or serious physical injury to a person requires the disclosure, without delay, of 

location information concerning a specific person or persons and that a warrant cannot be 

obtained in time to prevent the identified danger and the possessor of the location 

information, in good faith, believes that an emergency involving danger of death or serious 

physical injury to a person requires the disclosure without delay. 

 

Procedural requirement: The government entity, which includes a law enforcement agency, is 

required to file with the appropriate court a written statement setting forth the facts giving rise to 

the emergency and the facts as to why the person or persons whose location information was 

sought are believed to be important in addressing the emergency, no later than 48 hours after 

seeking disclosure. Private entities providing electronic communications services shall not be 

made responsible for ensuring that government entities comply with this section. 
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Remedy: The bill creates a statutory remedy for an aggrieved party in the form of a Motion to 

Suppress the contents of information contained in a PED or evidence derived from that 

information. 

 

No cause of action is created by this section of the bill against any foreign or Florida private 

entity, its officers, employees, agents, or other specified persons, for providing location 

information. 

 

The bill becomes effective July 1, 2013. 

 

Other Potential Implications:  

 

Chapter 934, F.S., contains provisions related to the interception of the contents of any wire, 

electronic or oral communication through the use of any electronic, mechanical, or other device. 

This is commonly called “wiretapping.” This chapter also governs the installation and 

monitoring of “mobile tracking devices.” 

 

It cannot be ruled out with complete certainty that any overlap between Chapter 934, F.S., and 

the new law created by the bill could engender confusion among practitioners or the courts. This 

is especially possible due to the nature of the technology as defined in the bill and in current law. 

IV. Constitutional Issues: 

A. Municipality/County Mandates Restrictions: 

None. 

B. Public Records/Open Meetings Issues: 

None. 

C. Trust Funds Restrictions: 

None. 

V. Fiscal Impact Statement: 

A. Tax/Fee Issues: 

None. 

B. Private Sector Impact: 

The provisions in the bill would create more security for the people in their location 

information and communications information as related to PED‟s. 
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C. Government Sector Impact: 

Law enforcement and other agencies will be limited in their ability to search a person‟s 

PED incident to arrest. Other than the manpower it may take to implement the new search 

warrant requirements, there is no known fiscal impact. 

VI. Technical Deficiencies: 

The term “other governmental entity” is not defined in Section 1 of the bill. In Section 2 of the 

bill the term is defined as: a state or local agency, including, but not limited to, a law 

enforcement entity or any other investigative entity, agency, department, division, bureau, board, 

or commission, or an individual acting or purporting to act for or on behalf of a state or local 

agency. 

 

It is unclear how the bill applies to the conduct of a governmental entity since protections from 

unreasonable search and seizure under the federal and state constitutions do not apply unless a 

person is in peril of losing his or her liberty because of the unlawful acts of the police power. The 

actual effect of the bill as applied to any “other governmental entity” that is not a law 

enforcement agency is therefore difficult to discern. 

VII. Related Issues: 

None. 

VIII. Additional Information: 

A. Committee Substitute – Statement of Substantial Changes: 
(Summarizing differences between the Committee Substitute and the prior version of the bill.) 

CS by Criminal Justice on March 4, 2013: 

 Clarifies the sponsor‟s intent that the bill prohibit searches of information contained 

within or transmitted from portable electronic devices (PED‟s) incident to the arrest 

of a person. The bill previously prohibited the search or seizure at any time. 

 Provides that a search warrant is required for the search or seizure of information 

within or transmitted from a PED, incident to arrest, but that a valid court order is 

required for the search or seizure of PED location information. 

 Creates a statutory remedy for an aggrieved person. 

B. Amendments: 

None. 

This Senate Bill Analysis does not reflect the intent or official position of the bill‟s introducer or the Florida Senate. 
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The Committee on Criminal Justice (Smith) recommended the 

following: 

 

Senate Amendment (with title amendment) 1 

 2 

Delete lines 60 - 224 3 

and insert: 4 

enforcement agency or other governmental entity incident to 5 

arrest except pursuant to a warrant issued by a duly authorized 6 

judicial officer using established procedures. 7 

(3) DEFINITION.—As used in this section, the term “portable 8 

electronic device” means an object capable of being easily 9 

transported or conveyed by a person which is capable of 10 

creating, receiving, accessing, or storing electronic data or 11 

communications and that communicates with, by any means, another 12 
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entity or individual. 13 

(4) PROHIBITED ACTS.— 14 

(a) The contents and communications of a portable 15 

electronic device, including, but not limited to, data or 16 

information contained in or transmitted from the portable 17 

electronic device, are not subject to a search or seizure by a 18 

law enforcement agency or other governmental entity except 19 

pursuant to a warrant issued by a duly authorized judicial 20 

officer using the procedures established by law. 21 

(b) Except as provided in paragraph (a), this section does 22 

not: 23 

1. Curtail reliance by a law enforcement agency or other 24 

governmental entity on lawful exceptions to the warrant 25 

requirement; 26 

2. Apply in cases of a search conducted incident to 27 

national security; or 28 

3. Apply in cases of a search for a missing child who is 29 

less than 18 years of age. 30 

4. Apply to transponders used for the purpose of assessing 31 

or collecting toll. 32 

5. Apply whenever the government entity reasonably believes 33 

that an emergency involving immediate danger of death or serious 34 

physical injury to a person requires the search or seizure, 35 

without delay, of the contents of a portable electronic device 36 

concerning a specific person or persons and that a warrant 37 

cannot be obtained in time to prevent the identified danger, or 38 

the possessor of the portable electronic device, in good faith, 39 

believes that an emergency involves the danger of death. 40 

 41 
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The government entity seeking the contents of the portable 42 

electronic device shall file with the appropriate court a 43 

written statement setting forth the facts giving rise to the 44 

emergency and the facts as to why the person or persons whose 45 

contents of a portable electronic device was sought are believed 46 

to be important in addressing the emergency, no later than 48 47 

hours after seeking disclosure. Private entities providing 48 

electronic communications services shall not be made responsible 49 

for ensuring that government entities comply with this section. 50 

(5) Remedy.— 51 

(a) Any aggrieved person in any trial, hearing, or 52 

proceeding in or before any court, department, officer, agency, 53 

regulatory body, or other authority may move to suppress the 54 

contents of any information contained in a portable electronic 55 

device or evidence derived therefrom, on the grounds that: 56 

1. The information was unlawfully obtained; 57 

2. The search warrant under which it was obtained is 58 

insufficient on its face; or 59 

3. The information was not obtained in conformity with the 60 

search warrant. 61 

 62 

Such motion shall be made before the trial, hearing, or 63 

proceeding unless there was no opportunity to make such motion 64 

or the person was not aware of the grounds of the motion. If the 65 

motion is granted, the information or evidence derived 66 

therefrom, shall be suppressed. The judge, upon the filing of 67 

such motion by the aggrieved person, may make available to the 68 

aggrieved person or his or her counsel for inspection such 69 

portions of the information or evidence derived therefrom as the 70 
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judge determines to be in the interest of justice. 71 

(b) In addition to any other right to appeal, the state 72 

shall have the right to appeal from an order granting a motion 73 

to suppress made under paragraph (a) or the denial of an 74 

application for a search warrant if the attorney shall certify 75 

to the judge or other official granting such motion or denying 76 

such application that the appeal is not taken for purposes of 77 

delay. Such appeal shall be taken within 30 days after the date 78 

the order was entered and shall be diligently prosecuted. 79 

(c) The remedies and sanctions described herein with 80 

respect to the information contained in a portable electronic 81 

device are the only judicial remedies and sanctions for 82 

violations of those sections involving such information. 83 

Section 2. Location informational tracking; prohibited 84 

search and seizure.- 85 

(1) FINDINGS.-The Legislature finds that existing law 86 

authorizes a court to issue a warrant for the search of a place 87 

and the seizure of property or things identified in the warrant 88 

when there is probable cause to believe that specified grounds 89 

exist. The Legislature also finds that existing law provides for 90 

a judicial procedure for the acquisition of stored 91 

communications in the possession of a provider of electronic 92 

communication service or a remote computing service. 93 

(2) INTENT.-It is the intent of the Legislature to prohibit 94 

a government entity from obtaining the location information of 95 

an electronic device without a valid court order issued by a 96 

duly authorized judicial officer unless certain exceptions 97 

apply, including in an emergency or when requested by the owner 98 

of the device. However, it is also the intent of the Legislature 99 
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that this bill, with certain exceptions, prohibits the use of 100 

information obtained in violation of this section in a civil or 101 

administrative hearing. 102 

(3) DEFINITIONS.-As used in this section the term: 103 

(a) “Electronic communication service” means a service that 104 

provides to its users the ability to send or receive wire or 105 

electronic communications. 106 

(b) “Government entity” means a state or local agency, 107 

including, but not limited to, a law enforcement entity or any 108 

other investigative entity, agency, department, division, 109 

bureau, board, or commission, or an individual acting or 110 

purporting to act for or on behalf of a state or local agency. 111 

(c) “Location information” means information, concerning 112 

the location of an electronic device, including both the current 113 

location and any previous location of the device, that, in whole 114 

or in part, is generated, derived from, or obtained by the 115 

operation of an electronic device. 116 

(d) “Location information service” means the provision of a 117 

global positioning service or other mapping, locational, or 118 

directional information service. 119 

(e) “Owner” means the person or entity recognized by the 120 

law as having the legal title, claim, or right to an electronic 121 

device. 122 

(f) “Portable electronic device” means an object capable of 123 

being easily transported or conveyed by a person which is 124 

capable of creating, receiving, accessing, or storing electronic 125 

data or communications and that communicates with, by any means, 126 

another entity or individual.  127 

(g) “Remote computing service” means the provision of 128 
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computer storage or processing services by means of an 129 

electronic communications system. 130 

(h) “User” means a person or entity that uses an electronic 131 

device. 132 

(4) PROHIBITED ACTS.- 133 

(a) A law enforcement agency or other government entity may 134 

not obtain the location information of an electronic device 135 

without a valid court order issued by a duly authorized judicial 136 

officer using the procedure set forth in this section. 137 

(b) An investigative or law enforcement officer may make 138 

application to a judge of competent jurisdiction for an order 139 

authorizing or approving the search for and seizure of the 140 

location information related to an electronic device. 141 

(c) The application must include: 142 

1. A statement of the identity of the applicant and the 143 

identity of the law enforcement agency conducting the 144 

investigation. 145 

2. A certification by the applicant that the information 146 

likely to be obtained is relevant to an ongoing criminal 147 

investigation being conducted by the investigating agency. 148 

3. A statement of the offense to which the information 149 

likely to be obtained relates. 150 

4. A statement whether it may be necessary to monitor the 151 

electronic device outside the jurisdiction of the court from 152 

which authorization is being sought. 153 

(d) If the court finds that the required certification and 154 

statements have been made in the application, the court shall 155 

enter an ex parte order authorizing the monitoring of an 156 

electronic device. Such order may authorize the monitoring of 157 
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the device within the jurisdiction of the court and outside that 158 

jurisdiction but within the State of Florida. 159 

(e) A court may not require greater specificity or 160 

additional information beyond that which is required by this 161 

section as a requisite for issuing an order. 162 

(f) A court order may not be issued for the location of an 163 

electronic device pursuant to this section for a period of time 164 

longer than is necessary to achieve the objective of the 165 

authorization, and in any event no longer than 30 days, 166 

commencing on the day the order is issued, or 10 days after the 167 

location information is initially obtained whichever comes 168 

first. 169 

(g) Extensions of an order may be granted, but only upon a 170 

judge finding continuing probable cause and that the extension 171 

is necessary to achieve the objective of the authorization. Each 172 

extension granted for an order pursuant to this section shall be 173 

for no longer than the authorizing judge deems necessary to 174 

achieve the purposes for which the order was originally granted, 175 

but in any event, shall be for no longer than 30 days. 176 

(5) EXCEPTIONS.—Notwithstanding subsection (4), a 177 

government entity may obtain location information without a 178 

search warrant if disclosure of the location information is not 179 

prohibited by federal law, in any of the following 180 

circumstances: 181 

(a) Transponders used for the purpose of assessing or 182 

collecting tolls. 183 

(b) Reliance by a law enforcement agency or other 184 

governmental entity on lawful exceptions to the warrant 185 

requirement. 186 
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(c) Cases of a search conducted incident to a national 187 

security event. 188 

(d) Cases of a search for a missing child who is less than 189 

18 years of age. 190 

(e) In order to respond to the user’s call for emergency 191 

services. 192 

(f) With the informed, affirmative consent of the owner or 193 

user of the electronic device concerned, provided that the owner 194 

or user may not consent to the disclosure of location 195 

information if the device is known or believed to be in the 196 

possession of, or attached to a possession of, a third party 197 

known to the owner or user, unless that third party is less than 198 

18 years of age. The informed, affirmative consent of the owner 199 

or user of the electronic device concerned may not be used as 200 

consent to disclose the location information of another portable 201 

electronic device that may be remotely linked or connected to 202 

the owner or user of the portable electronic device concerned. 203 

(g) With the informed, affirmative consent of the legal 204 

guardian or next of kin of the electronic device’s user, if the 205 

user is believed to be deceased or has been reported missing and 206 

unable to be contacted. 207 

(h) If the government entity reasonably believes that an 208 

emergency involving immediate danger of death or serious 209 

physical injury to a person requires the disclosure, without 210 

delay, of location information concerning a specific person or 211 

persons and that a warrant cannot be obtained in time to prevent 212 

the identified danger and the possessor of the location 213 

information, in good faith, believes that an emergency involving 214 

danger of death or serious physical injury to a person requires 215 
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the disclosure without delay. 216 

 217 

The government entity seeking the location information shall 218 

file with the appropriate court a written statement setting 219 

forth the facts giving rise to the emergency and the facts as to 220 

why the person or persons whose location information was sought 221 

are believed to be important in addressing the emergency, no 222 

later than 48 hours after seeking disclosure. Private entities 223 

providing electronic communications services shall not be made 224 

responsible for ensuring that government entities comply with 225 

this section. 226 

(6) Remedy.— 227 

(a) Any aggrieved person in any trial, hearing, or 228 

proceeding in or before any court, department, officer, agency, 229 

regulatory body, or other authority may move to suppress the 230 

contents of any information contained in a portable electronic 231 

device or evidence derived therefrom, on the grounds that: 232 

1. The information was unlawfully obtained; 233 

2. The order of authorization or approval under which it 234 

was obtained is insufficient on its face; or 235 

3. The information was not obtained in conformity with the 236 

order of authorization or approval. 237 

 238 

Such motion shall be made before the trial, hearing, or 239 

proceeding unless there was no opportunity to make such motion 240 

or the person was not aware of the grounds of the motion. If the 241 

motion is granted, the information or evidence derived 242 

therefrom, shall be suppressed. The judge, upon the filing of 243 

such motion by the aggrieved person, may make available to the 244 
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aggrieved person or his or her counsel for inspection such 245 

portions of the information or evidence derived therefrom as the 246 

judge determines to be in the interest of justice. 247 

(b) In addition to any other right to appeal, the state 248 

shall have the right to appeal from an order granting a motion 249 

to suppress made under paragraph (a) or the denial of an 250 

application for an order of approval if the attorney shall 251 

certify to the judge or other official granting such motion or 252 

denying such application that the appeal is not taken for 253 

purposes of delay. Such appeal shall be taken within 30 days 254 

after the date the order was entered and shall be diligently 255 

prosecuted. 256 

(c) The remedies and sanctions described herein with 257 

respect to the information contained in a portable electronic 258 

device are the only judicial remedies and sanctions for 259 

violations of those sections involving such information. 260 

(7) CAUSE OF ACTION.—This section does not create a cause 261 

 262 

================= T I T L E  A M E N D M E N T ================ 263 

And the title is amended as follows: 264 

Delete lines 10 - 24 265 

and insert: 266 

established by law; providing exceptions; providing a 267 

remedy; prohibiting location informational tracking; 268 

providing legislative findings and intent; defining 269 

terms; prohibiting a government entity from obtaining 270 

the location information of an electronic device 271 

without a valid court order issued by a duly 272 

authorized judicial officer; providing that a court 273 
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order may not be issued for the location of an 274 

electronic device for a period of time longer than is 275 

necessary to achieve the objective of the court order 276 

authorization; providing time periods for the validity 277 

of a court order; providing criteria by which to 278 

extend a court order for location information; 279 

providing exceptions to the requirement to obtain a 280 

court order for location information; providing a 281 

remedy; providing an 282 
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The Committee on Criminal Justice (Smith) recommended the 

following: 

 

Senate Amendment to Amendment (743804)  1 

 2 

Delete line 18 3 

and insert: 4 

electronic device, are not subject to a search or seizure 5 

incident to arrest by a 6 
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A bill to be entitled 1 

An act relating to search and seizure of a portable 2 

electronic device; providing legislative findings and 3 

intent; defining the term “portable electronic 4 

device”; providing that information contained in a 5 

portable electronic device is not subject to a search 6 

by a law enforcement officer incident to an arrest 7 

except pursuant to a warrant issued by a duly 8 

authorized judicial officer using procedures 9 

established by law; providing exceptions; prohibiting 10 

location informational tracking; providing legislative 11 

findings and intent; defining terms; prohibiting a 12 

government entity from obtaining the location 13 

information of an electronic device without a valid 14 

search warrant issued by a duly authorized judicial 15 

officer; providing that a search warrant may not be 16 

issued for the location of an electronic device for a 17 

period of time longer than is necessary to achieve the 18 

objective of the search warrant authorization; 19 

providing time periods for the validity of a search 20 

warrant; providing criteria by which to extend a 21 

search warrant for location information; providing 22 

exceptions to the requirement to obtain a search 23 

warrant for location information; providing an 24 

effective date. 25 

 26 

Be It Enacted by the Legislature of the State of Florida: 27 

 28 

Section 1. Portable electronic device; prohibited search 29 
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and seizure.— 30 

(1) FINDINGS.—The Legislature finds that: 31 

(a) The number of residents of this state using and 32 

carrying portable electronic devices is growing at a rapidly 33 

increasing rate. These devices can store, and do encourage the 34 

storing of, an almost limitless amount of personal and private 35 

information. Commonly linked to the Internet, these devices are 36 

used to access personal and business information and databases 37 

in computers and servers that are located anywhere in the world. 38 

A user of a portable electronic device has a reasonable and 39 

justifiable expectation of privacy in the information that these 40 

devices contain and can access through the Internet. 41 

(b) The right of the people to be secure in their persons, 42 

houses, papers, and effects against unreasonable searches and 43 

seizures, and against the unreasonable interception of private 44 

communications by any means, shall not be violated. 45 

(c) No warrant shall be issued except upon probable cause, 46 

supported by affidavit, particularly describing the place or 47 

places to be searched, the person or persons, thing or things to 48 

be seized, the communication to be intercepted, and the nature 49 

of evidence to be obtained. 50 

(d) The intrusion on the privacy of information and the 51 

freedom of communication of any person who is arrested is of 52 

such enormity that the officer who makes the arrest must obtain 53 

a warrant to search the information contained in, or accessed 54 

through, the arrested person’s portable electronic device, such 55 

as a cellular telephone. 56 

(2) INTENT.—It is the intent of the Legislature that this 57 

section prohibit the search of information contained in a 58 
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portable electronic device, as defined in this section, by a law 59 

enforcement agency or other governmental entity at any time 60 

except pursuant to a warrant issued by a duly authorized 61 

judicial officer using established procedures. 62 

(3) DEFINITION.—As used in this section, the term “portable 63 

electronic device” means an object capable of being easily 64 

transported or conveyed by a person which is capable of 65 

creating, receiving, accessing, or storing electronic data or 66 

communications and that communicates with, by any means, another 67 

entity or individual. 68 

(4) PROHIBITED ACTS.— 69 

(a) The contents and communications of a portable 70 

electronic device, including, but not limited to, data or 71 

information contained in or transmitted from the portable 72 

electronic device, are not subject to a search or seizure by a 73 

law enforcement agency or other governmental entity except 74 

pursuant to a warrant issued by a duly authorized judicial 75 

officer using the procedures established by law. 76 

(b) Except as provided in paragraph (a), this section does 77 

not: 78 

1. Curtail reliance by a law enforcement agency or other 79 

governmental entity on lawful exceptions to the warrant 80 

requirement; 81 

2. Apply in cases of a search conducted incident to 82 

national security; or 83 

3. Apply in cases of a search for a missing child who is 84 

less than 18 years of age. 85 

4. Apply to transponders used for the purpose of assessing 86 

or collecting toll. 87 
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5. Apply whenever the government entity reasonably believes 88 

that an emergency involving immediate danger of death or serious 89 

physical injury to a person requires the search or seizure, 90 

without delay, of the contents of a portable electronic device 91 

concerning a specific person or persons and that a warrant 92 

cannot be obtained in time to prevent the identified danger, or 93 

the possessor of the portable electronic device, in good faith, 94 

believes that an emergency involves the danger of death. 95 

 96 

The government entity seeking the contents of the portable 97 

electronic device shall file with the appropriate court a 98 

written statement setting forth the facts giving rise to the 99 

emergency and the facts as to why the person or persons whose 100 

contents of a portable electronic device was sought are believed 101 

to be important in addressing the emergency, no later than 48 102 

hours after seeking disclosure. Private entities providing 103 

electronic communications services shall not be made responsible 104 

for ensuring that government entities comply with this section. 105 

Section 2. Location informational tracking; prohibited 106 

search and seizure.- 107 

(1) FINDINGS.-The Legislature finds that existing law 108 

authorizes a court to issue a warrant for the search of a place 109 

and the seizure of property or things identified in the warrant 110 

when there is probable cause to believe that specified grounds 111 

exist. The Legislature also finds that existing law provides for 112 

a warrant procedure for the acquisition of stored communications 113 

in the possession of a provider of electronic communication 114 

service or a remote computing service. 115 

(2) INTENT.-It is the intent of the Legislature to prohibit 116 
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a government entity from obtaining the location information of 117 

an electronic device without a valid search warrant issued by a 118 

duly authorized judicial officer unless certain exceptions 119 

apply, including in an emergency or when requested by the owner 120 

of the device. However, it is also the intent of the Legislature 121 

that this bill, with certain exceptions, prohibits the use of 122 

information obtained in violation of this section in a civil or 123 

administrative hearing. 124 

(3) DEFINITIONS.-As used in this section the term: 125 

(a) “Electronic communication service” means a service that 126 

provides to its users the ability to send or receive wire or 127 

electronic communications. 128 

(b) “Government entity” means a state or local agency, 129 

including, but not limited to, a law enforcement entity or any 130 

other investigative entity, agency, department, division, 131 

bureau, board, or commission, or an individual acting or 132 

purporting to act for or on behalf of a state or local agency. 133 

(c) “Location information” means information, concerning 134 

the location of an electronic device, including both the current 135 

location and any previous location of the device, that, in whole 136 

or in part, is generated, derived from, or obtained by the 137 

operation of an electronic device. 138 

(d) “Location information service” means the provision of a 139 

global positioning service or other mapping, locational, or 140 

directional information service. 141 

(e) “Owner” means the person or entity recognized by the 142 

law as having the legal title, claim, or right to an electronic 143 

device. 144 

(f) “Portable electronic device” means an object capable of 145 
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being easily transported or conveyed by a person which is 146 

capable of creating, receiving, accessing, or storing electronic 147 

data or communications and that communicates with, by any means, 148 

another entity or individual.  149 

(g) “Remote computing service” means the provision of 150 

computer storage or processing services by means of an 151 

electronic communications system. 152 

(h) “User” means a person or entity that uses an electronic 153 

device. 154 

(4) PROHIBITED ACTS.- 155 

(a) A law enforcement agency or other government entity may 156 

not obtain the location information of an electronic device 157 

without a valid search warrant issued by a duly authorized 158 

judicial officer using procedures established pursuant to law. 159 

(b)1. A search warrant may not be issued for the location 160 

of an electronic device pursuant to this section for a period of 161 

time longer than is necessary to achieve the objective of the 162 

authorization, and in any event no longer than 30 days, 163 

commencing on the day the location information is initially 164 

obtained, or 10 days after the issuance of the warrant, 165 

whichever comes first. 166 

2. Extensions of a warrant may be granted, but only upon a 167 

judge finding continuing probable cause and that the extension 168 

is necessary to achieve the objective of the authorization. Each 169 

extension granted for a warrant pursuant to this section shall 170 

be for no longer than the authorizing judge deems necessary to 171 

achieve the purposes for which the warrant was originally 172 

granted, but in any event, shall be for no longer than 30 days. 173 

(5) EXCEPTIONS.—Notwithstanding subsection (4), a 174 
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government entity may obtain location information without a 175 

search warrant if disclosure of the location information is not 176 

prohibited by federal law, in any of the following 177 

circumstances: 178 

(a) Transponders used for the purpose of assessing or 179 

collecting tolls. 180 

(b) Reliance by a law enforcement agency or other 181 

governmental entity on lawful exceptions to the warrant 182 

requirement. 183 

(c) Cases of a search conducted incident to a national 184 

security event. 185 

(d) Cases of a search for a missing child who is less than 186 

18 years of age. 187 

(e) In order to respond to the user’s call for emergency 188 

services. 189 

(f) With the informed, affirmative consent of the owner or 190 

user of the electronic device concerned, provided that the owner 191 

or user may not consent to the disclosure of location 192 

information if the device is known or believed to be in the 193 

possession of, or attached to a possession of, a third party 194 

known to the owner or user, unless that third party is less than 195 

18 years of age. The informed, affirmative consent of the owner 196 

or user of the electronic device concerned may not be used as 197 

consent to disclose the location information of another portable 198 

electronic device that may be remotely linked or connected to 199 

the owner or user of the portable electronic device concerned. 200 

(g) With the informed, affirmative consent of the legal 201 

guardian or next of kin of the electronic device’s user, if the 202 

user is believed to be deceased or has been reported missing and 203 
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unable to be contacted. 204 

(h) If the government entity reasonably believes that an 205 

emergency involving immediate danger of death or serious 206 

physical injury to a person requires the disclosure, without 207 

delay, of location information concerning a specific person or 208 

persons and that a warrant cannot be obtained in time to prevent 209 

the identified danger and the possessor of the location 210 

information, in good faith, believes that an emergency involving 211 

danger of death or serious physical injury to a person requires 212 

the disclosure without delay. 213 

 214 

The government entity seeking the location information shall 215 

file with the appropriate court a written statement setting 216 

forth the facts giving rise to the emergency and the facts as to 217 

why the person or persons whose location information was sought 218 

are believed to be important in addressing the emergency, no 219 

later than 48 hours after seeking disclosure. Private entities 220 

providing electronic communications services shall not be made 221 

responsible for ensuring that government entities comply with 222 

this section. 223 

(6) CAUSE OF ACTION.—This section does not create a cause 224 

of action against any foreign or Florida private entity, its 225 

officers, employees, agents, or other specified persons, for 226 

providing location information. 227 

Section 3. This act shall take effect July 1, 2013. 228 
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