2013 Regular Session The Florida Senate

COMMITTEE MEETING EXPANDED AGENDA

GOVERNMENTAL OVERSIGHT AND ACCOUNTABILITY
Senator Ring, Chair
Senator Hays, Vice Chair

MEETING DATE: Tuesday, April 9, 2013
TIME: 4:00 —6:00 p.m.
PLACE: Pat Thomas Committee Room, 412 Knott Building

MEMBERS: Senator Ring, Chair; Senator Hays, Vice Chair; Senators Bean, Benacquisto, Bradley, Hukill,
Montford, Simmons, and Smith

TAB  OFFICE and APPOINTMENT (HOME CITY) FOR TERM ENDING COMMITTEE ACTION

1 Senate Confirmation Hearing: A public hearing will be held for consideration of the below-
named executive appointments to the offices indicated.

Participant Local Government Advisory Council

Belden, Douglas R. (Tampa) 01/12/2017 Recommend Confirm
Yeas 8 Nays 0
Price, Gary B., Jr. (Naples) 01/12/2017 Recommend Confirm
Yeas 8 Nays 0
Lovoy, Amy (Pensacola) 01/12/2017 Recommend Confirm
Yeas 8 Nays O
Heffner, Patsy (Kissimmee) 01/12/2017 Recommend Confirm

Yeas 8 Nays O

BILL DESCRIPTION and

TAB BILL NO. and INTRODUCER SENATE COMMITTEE ACTIONS COMMITTEE ACTION
2 SB 1806 Total Maximum Daily Loads; Exempting total Favorable
Environmental Preservation and maximum daily load rules from legislative ratification, Yeas 7 Nays O
Conservation etc.

(Similar H 7113)
GO 04/09/2013 Favorable

3 SB 824 Public Records/Forensic Behavioral Health Fav/CS
Garcia Evaluation; Creating an exemption from public Yeas 7 Nays 0
(Identical H 1183) records requirements for a forensic behavioral health

evaluation filed with a court; providing a definition for
the term “forensic behavioral health evaluation”;
providing for future legislative review and repeal of
the exemption under the Open Government Sunset
Review Act; providing a statement of public necessity,
applicability, and construction, etc.

CJ 03/18/2013 Favorable
GO 04/09/2013 Fav/CS
RC

S-036 (10/2008)
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COMMITTEE MEETING EXPANDED AGENDA

Governmental Oversight and Accountability

Tuesday, April 9, 2013, 4:00 —6:00 p.m.

TAB BILL NO. and INTRODUCER

BILL DESCRIPTION and
SENATE COMMITTEE ACTIONS

COMMITTEE ACTION

4 SB 1014
Garcia
(Identical H 1185)

Public Records/ Participants in Treatment-based Drug
Court Programs; Exempting from public records
requirements the initial screenings for a treatment-
based drug court program, substance abuse
screenings, behavioral health evaluations, and
subsequent treatment status reports regarding a
participant in a treatment-based drug court program;
providing for future repeal and legislative review of
the exemption under the Open Government Sunset
Review Act; providing a statement of public necessity,
etc.

JU 03/12/2013 Favorable
GO 04/09/2013 Fav/CS
RC

Fav/CS
Yeas 8 Nays 0

5 CS/SB 1734
Criminal Justice / Flores
(Similar H 1327, Compare CS/H
1325, Link CS/S 1644)

Public Records/Victims of Human Trafficking;
Providing an exemption from public records
requirements for criminal history records of victims of
human trafficking expunged under s. 943.0583, F.S.;
providing for future legislative review and repeal of
the exemption under the Open Government Sunset
Review Act; providing a statement of public necessity,
etc.

CcJ 04/01/2013 Fav/CS
GO 04/09/2013 Fav/CS
RC

Fav/CS
Yeas 6 Nays O

6 CS/SB 606
Transportation / Gibson
(Similar CS/CS/H 345)

Northeast Florida Regional Transportation
Commission; Creating the commission; providing for
transportation projects of regional significance;
exempting the commission from taxes or
assessments; specifying that the commission is not
an authority for purposes of specified provisions
relating to a discretionary tax, etc.

TR 03/21/2013 Fav/CS
CA 04/02/2013 Favorable
GO 04/09/2013 Favorable

Favorable
Yeas 7 Nays 1

7 CS/SB 1122
Community Affairs / Simpson
(Similar CS/CS/H 971)

Florida Fire Prevention Code; Providing that certain
authorities in rural areas or small communities may
decrease fire flow requirements; providing that fire
officials shall enforce Florida Building Code provisions
for occupancy separation for certain structures with
certain occupancies; exempting certain farming and
ranching structures from the code, etc.

CA 03/20/2013 Not Considered
CA 04/02/2013 Fav/CS

GO 04/09/2013 Fav/CS

RC

Fav/CS
Yeas 7 Nays O

04092013.1835
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COMMITTEE MEETING EXPANDED AGENDA

Governmental Oversight and Accountability
Tuesday, April 9, 2013, 4:00 —6:00 p.m.

TAB BILL NO. and INTRODUCER

BILL DESCRIPTION and
SENATE COMMITTEE ACTIONS

COMMITTEE ACTION

8 SB 1080
Evers
(Similar CS/CS/H 269)

Public Construction Projects; Requiring state
agencies to use a sustainable building rating system
for construction and renovation projects; requiring
state agencies and other entities to specify certain
products associated with public works projects, etc.

GO 04/09/2013 Fav/CS
CA

AGG

AP

Fav/CS
Yeas 7 Nays O

9 SB 1424
Evers
(Similar CS/H 1333)

Public Records/Personal Identifying
Information/Department of Transportation; Providing
that personal identifying information about individuals
related to the payment of tolls, which is held by the
Department of Transportation and certain other
entities, is exempt from public records requirements;
providing for future legislative review and repeal of
the exemption under the Open Government Sunset
Review Act; providing legislative findings and a
statement of public necessity, etc.

TR 03/14/2013 Favorable
GO 04/09/2013 Favorable
RC

Favorable
Yeas 7 Nays O

10 SB 1848
Banking and Insurance
(Link CS/S 1770)

Public Records/Inspector General/Citizens Property
Insurance Corporation; Providing a public records
exemption for the identity of individuals who make
certain allegations or provide certain information to
the inspector general of Citizens Property Insurance
Corporation and for information relating to a resulting
investigation; providing for future review and repeal;
providing a statement of public necessity, etc.

GO 04/09/2013 Favorable
RC

Favorable
Yeas 8 Nays 0

11 SB 1850
Banking and Insurance

(Similar H 7095, S 1606, Compare
CS/H 7093, S 1622, Link CS/S

1770)

Public Records/Citizens Property Insurance
Corporation Clearinghouse; Providing an exemption
from public records requirements for all underwriting
guidelines, manuals, rating information, and other
underwriting criteria or instructions submitted by an
insurer to the corporation’s policyholder eligibility
clearinghouse program which are used to identify and
select risks from the program; providing for future
review and repeal; providing a statement of public
necessity, etc.

GO 04/09/2013 Favorable
RC

Favorable
Yeas 8 Nays O

04092013.1835
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COMMITTEE MEETING EXPANDED AGENDA
Governmental Oversight and Accountability
Tuesday, April 9, 2013, 4:00 —6:00 p.m.

BILL DESCRIPTION and

TAB BILL NO. and INTRODUCER SENATE COMMITTEE ACTIONS COMMITTEE ACTION
12 CS/SB 834 Public Records/Proprietary Business Favorable
Banking and Insurance / Simmons  Information/Office of Insurance Regulation; Creating Yeas 8 Nays 0
(Similar CS/CS/H 823, Compare an exemption from public records requirements for
CS/CS/H 821, Link CS/S 836) proprietary business information submitted to the

Office of Insurance Regulation; defining the term
"proprietary business information," etc.

BI 04/02/2013 Fav/CS
GO 04/09/2013 Favorable
RC
13 CS/SB 1276 Public Meetings/University Direct-support Fav/CS
Education / Montford Organizations; Providing an exemption from public Yeas 8 Nays 0
(Similar CS/CS/H 359) meeting requirements for certain portions of meetings

of a university direct-support organization or of the
executive committee or other committees of the board
of directors of such organization; providing for
legislative review and repeal of the exemption;
providing a statement of public necessity, etc.

ED 03/18/2013 Fav/CS
GO 04/09/2013 Fav/CS

EE
RC
14  SB 1756 Public Records/Applicants or Participants School Fav/CS
Montford Food and Nutrition Service Programs; Providing an Yeas 8 Nays 0
(Similar H 7089, Compare CS/H exemption from public records requirements for
7087, Link CS/S 1628) personal identifying information of an applicant for or

participant in a school food and nutrition service
program held by the Department of Agriculture and
Consumer Services, the Department of Children and
Families, or the Department of Education; providing
for specified disclosure; providing for legislative
review and repeal of the exemption under the Open
Government Sunset Review Act, etc.

AG 03/18/2013 Favorable
GO 04/09/2013 Fav/CS
RC

S-036 (10/2008)
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COMMITTEE MEETING EXPANDED AGENDA

Governmental Oversight and Accountability
Tuesday, April 9, 2013, 4:00 —6:00 p.m.

TAB BILL NO. and INTRODUCER

BILL DESCRIPTION and
SENATE COMMITTEE ACTIONS

COMMITTEE ACTION

15 CS/SB 242
Banking and Insurance / Hukill
(Similar CS/H 383)

Interstate Insurance Product Regulation Compact;
Providing for establishment of an Interstate Insurance
Product Regulation Commission; specifying the
commission as an instrumentality of the compacting
states; designating the Commissioner of Insurance
Regulation as the representative of the state on the
commission; providing for qualified immunity,
defense, and indemnification of members, officers,
employees, and representatives of the commission;
exempting the commission from all taxation, except
as otherwise provided, etc.

Bl 03/20/2013 Not Considered
BI 04/02/2013 Fav/CS

GO 04/09/2013 Fav/CS

AGG

AP

Fav/CS
Yeas 8 Nays O

16 CS/SB 1260
Ethics and Elections / Ring
(Similar CS/H 249, Compare
CSICS/H 247, Link CS/S 1352)

Public Records/E-mail Addresses/Voter Registration
Applicants; Providing an exemption from public
records requirements for the e-mail addresses of
voter registration applicants and voters; providing for
future legislative review and repeal of the exemption
under the Open Government Sunset Review Act;
providing a statement of public necessity, etc.

EE 03/11/2013 Fav/CS
GO 04/09/2013 Favorable
RC

Favorable
Yeas 8 Nays O

17 SB 1696
Brandes
(Compare CS/H 1225)

Administrative Procedures; Providing that the agency
has the burden of proof in proceedings challenging
the validity of existing rules and unadopted agency
statements; removing certain exceptions from
requirements that attorney fees and costs be
rendered against the agency in proceedings in which
the petitioner prevails in a challenge to an unadopted
agency statement; authorizing any party to request
mediation of rule challenge and declaratory statement
proceedings, etc.

GO 04/09/2013 Fav/CS
Ju
AP

Fav/CS
Yeas 8 Nays O

Other Related Meeting Documents

04092013.1835
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STATE BOARD OF ADM!N!E‘TRATION
OF FLORIDA

1801 HERMITAGE BOUL@
TALLAHASSEE, FLORIDA 32308
(850) 4884406E Y

POST OFFICE BOX 1536115 11°
32317-3300

March 20, 2013

Inez Williams

Division of Elections
Department of State

R. A. Gray Building, Room 316
500 South Bronough Street
Tallahassee, Florida 32399

RE: Participant Local Government Advisory Council — Doug Belden

Dear Ms. Williams:

¥iR20 PH 3L

/057

HAND DELIVERED

RICK SCOTT
GOVERNOR
AS CHAIRMAN

JEFF ATWATER

CHIEF FINANCIAL OFFICER
- . - - PAM BONDI

_. 0 CTIONSrroRNeyY ceNERaL

i‘.\l}.UF STATE ASH WILLIAMS

EXECUTIVE DIRECTOR &CIO

Mr. Doug Belden has been appointed by Attorney General Pam Bondi to serve on the
Participant Local Government Advisory Council for the State Board of Administration.
Attached please find the appointment letter, copy of Questionnaire for Senate
Confirmation, and the March 7, 2013 Cabinet Transcript reflecting approval of his
appointment. Mr. Belden will be filling the term vacated by Ms. Barbara Scott, therefore,

his term will be from March 7, 2013 through January 12, 2017.
Please let me know if additional information is required.

Sincerely,

Diane Bruce
Executive Assistant

Attachments

cc: Ash Williams w/o Attachments
Mr. Ron Poppell w/o Attachments
Mr. Mike McCauley w/o Attachments




THE CABINET

S TATE O F FLORIPDA

Representing:
STATE BOARD OF ADMINISTRATION
ADMINISTRATION COMMISSION
BOARD OF TRUSTEES OF THE INTERNAL IMPROVEMENT TRUST FUND

FINANCIAL SERVICES COMMISSION, INSURANCE REGULATION

The above agencies came to be heard before
THE FLORIDA CABINET, the Honorable Governor Scott
presiding, in the Cabinet Meeting Room, LL-03, The
Capitol, Tallahassee, Florida, on Thursday, March 7,
2013, commencing at approximately 9:15 a.m.

Reported by:

MARY ALLEN NEEL
Registered Professional Reporter
Florida Professional Reporter
Notary Public

ACCURATE STENOTYPE REPORTERS, INC.
2894 REMINGTON GREEN LANE
TALLAHASSEE, FLORIDA 32308
850.878.2221




APPEARANCES:

Representing the Florida Cabinet:
RICK SCOTT

Governor

PAM BONDI
Attorney General

JEFF ATWATER
Chief Financial Officer

ADAM PUTNAM '
Commissioner of Agriculture

ACCURATE STENOTYPE REPORTERS, INC.




I NDEX

STATE BOARD OF ADMINISTRATION
(Presented by ASH WILLIAMS)

ITEM ACTION PAGE
1 A Approved 4
2 Approved 5
3 Approved 6

ADMINISTRATION COMMISSION
(Presented by MARK KRUSE)

ITEM ACTION ' PAGE
1 Approved , 7
2 Approved 26
3 Approved : 26
4 Withdrawn 27

BOARD OF TRUSTEES OF THE INTERNAL IMPROVEMENT TRUST FUND
(Presented by HERSCHEL VINYARD)

ITEM ACTION PAGE
1 Approved 28
2 Approved 36
3 Approved 38
4 Approved ' 39
5 Approved 40
6 Withdrawn 40
7 Approved 41
8 Approved 45
9 Approved ’ 45

FINANCIAL SERVICES COMMISSION, INSURANCE REGULATION
(Presented by BELINDA MILLER)

ITEM ACTION PAGE
1 Approved : 48
2 Withdrawn 49
3 Withdrawn 49
CERTIFICATE OF REPORTER 50

ACCURATE STENOTYPE REPORTERS, INC.
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STATE BOARD OF ADMINISTRATION 4

PROCEEDTINGS

(The agenda items commenced at 9:57 a.m.)

GOVERNOR SCOTT: All right. Now I would like
to recognize Executive Director Ash Williams with
the State Board of Administration. Good morning,
Ash.

MR. WILLIAMS: Good morning, Governor and
Trustees.

And thank you, by the way, for the support on
the tourism. That's wonderful. Keep in mind the |
pension funa owns hotels, res£aurants, et ceteré.
We appreciate the business, the revenue, all that
good stuff.

By way of update, as of the close on March 5,
the Florida Retirement System Trust Fund was up
11.74 percent fiscal year to date. That's 35 basis
points ahead of target and left us with a balance
of $132.6 billion.

Item 1, request approval of the minutes of our
December 11 and January 23 meetings.

CFO ATWATER: So moved.

GOVERNOR SCOTT: Is there a second?

ATTORNEY GENERAL BONDI: Seéond.

GOVERNOR SCOTT: That was fast. Any comments

or objections? Hearing none, the motion carries.

ACCURATE STENOTYPE REPORTERS, INC.
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STATE BOARD OF ADMINISTRATION 5

MR. WILLIAMS: Thank you. Item 2, request
approval of a draft letter certifying the Trustees
have reviewed the Auditor General's Annual
Financial Report of the Local Government Surplus
Funds Trust Fund. The Auditor General did not
report any material findings, but did identify a
compliance issue on which we agreed and have
implemented a corrective action plan. Request
approval.

GOVERNOR SCOTT: Is there a motion to approve?

CFO ATWATER; So moved. |

GOVERNOR SCOTT: Is there a second?

ATTORNEY GENERAL BONDI: Second.

GOVERNOR SCOTT: Any comments or objections?
Hearing none, the motion carries.

MR. WILLIAMS: Thank you. Item 3, request
approval of several appointments to the Participant
Local Government Advisory Council. These include
Amy Lavoy, Director of Management and Budget for
Escambia County; Gary Price, founder and principal
of Fifth Avenue Advisors, Naples, Florida; Doug
Belden, Hillsborough County Tax Collector; and the
reappointment of Patsy Heffner, Osceola County Tax

Collector.

GOVERNOR SCOTT: All right. Is there a motion

ACCURATE STENOTYPE REPORTERS, INC.
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STATE BOARD OF ADMINISTRATION

to approve?

CFO ATWATER: So moved.

GOVERNOR SCOTT: 1Is there a second?

ATTORNEY GENERAL BONDI: Second.

GOVERNOR SCOTT: Any comments or objections?
Hearing none, the motion carries.

MR. WILLIAMS: Thank you.

GOVERNOR SCOTT: Thanks, Ash.

ACCURATE STENOTYPE REPORTERS, INC.
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STATE OF FLORIDA  “bitizisiy oF STATE
PAM BONDI
ATTORNEY GENERAL

February 15, 2013

Mr. Ash Williams

Executive Director

State Board of Administration
1801 Hermitage Boulevard
Tallahassee, FL 32308

Dear Mr. Williams:

This letter is to inform you of the appointment of Doug Belden as my designee to the
State Board of Administration Participant Local Government Investment Advisory Council,

effective immediately.

His contact information is listed below.

Doug Belden

Hillsborough County Tax Collector
601 E Kennedy Blivd

Tampa, FL 33602

Telephone: (813) 635-5200

Cell: (813) 220-3222

Email: dbtax@venzon.net

erely,

f—

Pam Bondi
Attorney General

ce: Doug Belden
Govemor Rick Scott
Chief Financial Officer Jeff Atwater
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QUESTIONNAIRE FOR SENATE CONK1R TION

The information from this questionnaire will be used by the Flarida Senate in considering-actioh your confirmation.
The questionnaire MUST BE COMPLETED IN FULL. Answer “none” or “not appllcable Whe% %‘Plﬁlﬁlaw

Please type or print in blue or black ink. 02/21/2013

ey 77 TUECTI0MSe Completed
'\‘H‘\\( 0‘ STATE

. Name: Mr. Belden
Mr./Mrs./Ms. Last i Mlddle/Maiden

_ Business Address: 601 E. Kennedy Blvd., 14th Floor Tampa
Street Office # City
Florida 33602 813.612.6701
Post Office Box State Zip Code Area Code/Phone Number

_ Residence Address: 1128 Shipwatch Cir. Tampa Hillsborough
Street City County
Florida 33602 813.220.3222
Post Office Box State Zip Code Area Code/Phone Number
by 813.612.6743

(optional)

Specify the preferred mailing address: Business [l Residence []

4. A. List all your places of residence for the last five (5) years.

Address City & State From
1128 Shipwatch Cir. Tampa, FL 2001 to the present

B. List all your former and current residences outside of Florida that you have maintained at any time during adulthood.

Address City & State From To

N/A

5. Date of Birth: 09/16/1954 Place of Birth: 1Tampa, FL

6. Social Security Number: -

7. Driver License Number: Issuing State: Florida

8. Have you ever used or been known by any other legal name?  Yes [l No W 1feves” Explain




9. Are you a United States citizen? Yes M No[d 1f=No” explain:

If you are a naturalized citizen, date of naturalization:

10. Since what year have you been a continuous resident of Florida? 09/16/1954

I'1. Are you a registered Florida voter? Yes [ No[] If“Yes” list:
A. County of Registration: Hillsborough B. Current Party Affiliation: Republican

12. Education

A. High School: Tampa Catholic Highschool Year Graduated: 1972
(Name and Location)

B. List all postsecondary educational institutions attended:
Name & Location Dates Attended Certificates/Degrees Received
University of South Florida 1972-1976 Bachelors in Anthopology

. Arte you or have you ever been a member of the armed forces of the United States? Yes[] No[ [If“Yes” list:

A. Dates of Service:

B. Branch or Component:

C. Date & type of discharge:

. Have you ever been arrested, charged, or indicted for vielation of any federal, state, county, or municipal law, regulation, or
ordinance? (Exclude traffic violations for which a fine or civil penalty of $150 or less was paid.) Yes [0 NoM ifves”
give details:

Date Place Nature Disposition

. Concerning your current employer and for all of your employment during the last five years, list your employer’s name, business
address, type of business, occupation or job title, and period(s) of employment.

Employer’s Name & Address Type of Business Occupation/Job Title Period of Employment
Hillsborough County Tax Collector ~ Government Tax Collector 11/1998

. Have you ever been employed by any state, district, or local governmental agency in Florida? ~ Yes m No[]
If “Yes”, identify the position(s), the name(s) of the employing agency, and the period(s) of employment:

Position Employing Agency Period of Employment
Tax Collector Hillsborough County 15 years

Elderly Abuse Task Force State Attorney's Office 1.5 years




17. A. State your experiences and interests or elements of your personal history that qualify you for this appoiniment.

As Tax Collector, my office collects and distributes 2 billion dollars annually and have never had a negative audit finding.

Our organization has received Financial Excellence award from the Florida Tax Collector's Association for the last two years.

B. Have you received any degree(s), professional certification(s), or designations(s) related to the subject matter of this
appointment? Yes[ ] No[M] 1f“Yes”, list:
Certified Florida Tax Collector

C. Have you received any awards or recognitions relating to the subject matter of this appointment? Yes m No[d
1f*“Yes”, list:
Florida Tax Collector's Association - Financial Excellence Award (2 time)

Governor's Sterling Award Recipient (2008)
Governor's Sterling Sustainabiltity Award (2010)
Florida Tax Collector's Legislative Award (2000)

D. ldentify all association memberships and association offices held by you that relate to this appointment:

Florida Sterling Council Foundation, Co-Chair

Florida Sterling Council Board Member
Past Vice President, President of Florida Tax Collector's Association

FBI Citizen's Academy Graduate, 2011

18. Do you currently hold an office or position (appointive, civil service, or other) with the federal or any foreign government?
Yes[ ] No[® 1f“Yes” list:

19. A. Have you ever been elected or appointed to any public office in this state? Yes M Nol[] If“Yes”, state the office title,
date of election or appointment, term of office, and level of government (city, county, district, state, federal):

Term of Office Level of Government
4 years State Constitutional Officer

Office Title Date of Election or Appointment
Hillsborough County Tax Collector - November 1998
Tampa Sports Authority Board Member - 1994 3 years Local




B. If your service was on an appointed board(s), committee(s), or council(s):

(I) How frequently were meetings scheduled: Monthly

(2) If you missed any of the regularly scheduled meetings, state the number of meetings you atlended, the number you missed,
and the reasons(s) for your absence(s).

Meetings Attended Meetings Missed Reason for Absence

20. Has probable cause ever heen found that you were in violation of Part I11, Chapter ! 12, F.S., the Code of Ethics for Public Officers
and Employees? Yes{ ] No[M If“Yes”, give details:
Date Nature of Violation Disposition

21. Have you ever been suspended from any office by the Governor of the State of Florida? Yes [0 No 1f“Yes” list:

A. Title of office: C. Reason for suspension:

B. Date ol suspension: D. Result: Reinstated [] Removed [] Resigned []

22. Have you previously been appointed to any office that required confirmation by the Florida Senate? Yes O Nol
If“Yes”, list:

A. Title of Office:

B. Term of Appointment:

C. Confirmation results:

23. Have you ever been refused a fidelity, surety, performance, or other bond?  Yes [0 No[M If“Yes”, explain:

24. Have you held or do you hold an occupational or professional license or certificate in the State of Florida? Yes [  No []
I'“Yes™, provide the title and number, original issue date, and issuing authority. If any disciplinary action (fine, probation,
suspension, revocation, disharment) has ever heen taken against you by the issuing authority, state the type and date of the
action taken:

License/Certificate Original
Title & Number Issue Date Issuing Authority Disciplinary Action/Date

Florida Real Estate Broker (Inactive) 2/23/1987 Florida Department of Business/Professional Reg

25. A. Have you, or businesses of which you have been and owner, officer, or employee, held any contractual or other direct
dealings during the last four (4) years with any state or local governmental agency in Florida, including the office or agency
to which you have becen appointed or are seeking appointment? Yes[[] No [l 1f“Yes”, explain:

Your Relationship to Business Business’ Relationship to Agency

Name of Business




B. Have members of your immediate family (spouse, child, parents(s), siblings(s)), or businesses of which members of your
immediate family have been owners, officers, or employees, held any contractual or other direct dealings during the last
four (4) years with any state or local governmental agency in Florida, including the office or agency to which you have been
appointed or are seeking appointment? Yes [] No [M [f“Yes”, explain:

Family Member’s Family Member’s Business’ Relationship
Name of Business Relationship to You Relationship to Business to Agency

26. Have you ever been a registered lobbyist or have you lobbied at any level of government at any time during the past five
(5)years? Yes[] No [l

A. Did you receive any compensation other than reimbursement for expenses? Yes [] No [l

B. Name of agency or entity you lobbied and the principal(s) you represented:

Agency Lobbied Principal Represented

27. List three persons who have known you well within the past five (5) years. Include a current, complete address and
telephone number. Exclude your relatives and members of the Florida Senate.

Name Mailing Address Zip Code Area Code/Phone Number
State Attorney Mark Ober -

Sheriff David Gee -

US Attorney Robert O'Neill -

28. Name any business, professional, occupational, civic, or fraternal organizations(s) of which you are now a member, or of
which you have been a member during the past five (5) years, the organization address(es), and date(s) of your membership(s).

Name Mailing Address Office(s) Held & Term Date(s) of Membership
Florida Tax Collectors Association - P.O. Box 1833 Tallahassee, FL 32302-1833 - Member - 1998 through present
Florida Sterling Council - PO Box 13907 Tallahassee, FL 32317-3907 - Board Member - 2008 through present
FBI Citizen's Academy Graduate - 5525 W. Gray Street Tampa, FL 33609 - Graduate - 2011

Honorary Deputy Sheriff - P.O. Box 3371 Tampa, FL 33601 2001 through present

29. Do you know of any reason why you will not be able to attend Tully to the duties of the office or position to which you
have been or will be appointed? Yes[] No @ 1f“Yes”, explain:

30. If required by law or administrative rule, will you file financial disclosure statements? Yes W No[l
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MEMORANDUM 13 ¥AR20 P19
AS A GENERAL MATTER, APPLICATIONS FOR\ALEPOSIT
WITHIN STATE GOVERNMENT ARE PUBLIC RECORDS WHICH
MAY BE VIEWED BY ANYONE UPON REQUEST. HOWEVER,
THERE ARE SOME EXEMPTIONS FROM THE PUBLIC RECORDS
LAW FOR IDENTIFYING INFORMATION RELATING TO PAST
AND PRESENT LAW ENFORCEMENT OFFICERS AND THEIR
FAMILIES, VICTIMS OF CERTAIN CRIMES, ETC. IF YOU
BELIEVE AN EXEMPTION FROM THE PUBLIC RECORDS LAW

APPLIES TO YOUR SUBMISSION, PLEASE CHECK THIS BOX.

[ 1 Yes, I assert that identifying information provided in this application
should be excluded from inspection under the Public Records Law.

Because: (please provide cite.)

IF YOU NEED ADDITIONAL GUIDANCE AS TO THE
APPLICABILITY OFANY PUBLIC RECORDS LAW EXEMPTION
TO YOUR SITUATION, PLEASE CONTACT THE OFFICE OF THE

ATTORNEY GENERAL.

The Office of the Attorney General
PL-01, The Capitol
Tallahassee, Florida 32399

(850) 245-0150
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CERTIFICATION

STATE OF FLORI f
COUNTY OF H/l boraan

Before me, the undersigned Notary Public of Florida, personally appeared

3

who, after being duty sworn, say: (1) that he/she has carefully and personally prepared or read
the answers to the foregoing questions; (2) that the information contained in said answers is
complete and true; and (3) that he/she will, as an appointee, fully support the Constitutions of the
United States and of the State of Florida.

¢ of Applicant—AfﬁaF

Sworn to and subscribed before me this

_ 3¢ day of ) ﬂgbw«owug\, 2013

Notary Public State of Florida
. Evelyn | Jaynes
3 N My Commission DD964233
')o, “o‘ Expires 03/07/2014

(Print, Type, or Stamp Commissioned Name of Notary Public)

My commission expires: 23\ R \\ \q
Personally Known OR  Produced Identification [_]

Type of Identification Produced
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Given under my hand and the Great Seal of the
Secretary of State

State of Florida, at Tallahassee, the Capital, this
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STATE BOARD OF ADMINISTRATION LA

IRMAN

OF FLORIDA 13 HAR 20 PH 33::1: ATER

1801 HERMITAGE BOULEVARD CHIEF FINANCIAL OFFICFR

TALLAHASSEE, FLORIDA 32308 e D
(850) 488-4406 Olvics Lo LE GENERAL
SECF‘{:IARY UF ASH WILLIAMS
POST OFFICE BOX 13300 EXECUTIVE DIRECTOR &CTO
32317-3300

March 20, 2013

Inez Williams

Division of Elections
Department of State

R. A. Gray Building, Room 316
500 South Bronough Street
Tallahassee, Florida 32399

RE: Participant Local Government Advisory Council — Gary Price

Dear Ms. Williams:

Mr. Gary Price has been appointed by CFO Jeff Atwater to serve on the Participant Local
Government Advisory Council for the State Board of Administration. Attached please
find the appointment letter, copy of Questionnaire for Senate Confirmation, and the
March 7, 2013 Cabinet Transcript reflecting approval of his appointment.
Mr. Price’s term will be March 7, 2013 through January 12, 2017.

Please let me know if additional information is required.
Sincerely,

Diane Bruce

Executive Assistant

Attachments

cC: Ash Williams w/o Attachments
Mr. Ron Poppell w/o Attachments
Mr. Mike McCauley w/o Attachments




THE CABINET

STATE OF FLORTIDA

Representing:
- STATE BOARD OF ADMINISTRATION
ADMINISTRATION COMMISSION
BOARD OF TRUSTEES OF THE INTERNAL IMPROVEMENT TRUST FUND

FINANCIAL SERVICES COMMISSION, INSURANCE REGULATION

The above agencies came to be heard before
THE FLORIDA CABINET, the Honorable Governor Scott
presiding, in the Cabinet Meeting Room, LL-03, The
Capitol, Tallahassee, Florida, on Thursday, March 7,
2013, commencing at approximately 9:15 a.m.

Reported by:

MARY ALLEN NEEL
Registered Professional Reporter
Florida Professional Reporter
Notary Public

ACCURATE STENOTYPE REPORTERS, INC.
2894 REMINGTON GREEN LANE
TALLAHASSEE, FLORIDA 32308
850.878.2221




APPEARANCES:
Representing the Florida Cabinet:
RICK SCOTT

Governor

PAM BONDI
Attorney General

JEFF ATWATER
Chief Financial Officer

ADAM PUTNAM
Commissioner of Agriculture

ACCURATE STENOTYPE REPORTERS, INC.
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STATE BOARD OF ADMINISTRATION
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1 ' Approved 4
2 Approved 5
3 Approved 6

ADMINISTRATION COMMISSION
(Presented by MARK KRUSE)

ITEM ACTION PAGE
1 Approved _ 7
2 Approved 26
3 Approved : 26
4 Withdrawn 27

BOARD OF TRUSTEES OF THE INTERNAL IMPROVEMENT TRUST FUND
(Presented by HERSCHEL VINYARD)

ITEM ACTION PAGE
1 Approved 28
2 Approved 36
3 Approved 38
4 Approved ' 39
5 Approved 40
6 Withdrawn 40
7 Approved 41
8 Approved 45
9 Approved 45

FINANCIAL SERVICES COMMISSION, INSURANCE REGULATION
(Presented by BELINDA MILLER)

ITEM ACTION PAGE
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2 Withdrawn 49
3 Withdrawn 49
CERTIFICATE OF REPORTER . 50

ACCURATE STENOTYPE REPORTERS, INC.
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STATE BOARD OF ADMINISTRATION 4

PROCEEDTINGS

(The agenda items commenced at 9:57 a.m.)

GOVERNOR SCOTT: All right. Now I would like
to recognize Executive Director Ash Williams with
the State Board of Administration. Good morning,
Ash.

MR. WILLIAMS: Good morning, Governor and
Trustees.

And thank you, by the way, for the support on
the tourism. That's wonderful. Keep in mind the
pension fund own; hotels, restauraﬂts, et cetera.
We appreciate the business, the revenue, all that
good stuff.

By way of update, as of the close on March 5,
the Florida Retirement System Trust Fund was up
11.74 percent fiscal year to date. That's 35 basis
points ahead of target and left us with a balance
of $132.6 billion.

Item 1, request approval of the minutes of our
December 11 and January 23 meetings.

CFO ATWATER: So moved.

GOVERNOR SCOTT: Is there a second?

ATTORNEY GENERAL BONDI: Second.

GOVERNOR SCOTT: That was fast. Any comments

or objections? Hearing none, the motion carries.

. ACCURATE STENOTYPE REPORTERS, INC.
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STATE BOARD OF ADMINISTRATION 5

MR. WILLIAMS: Thank you. Item 2, request
approval of a draft letter certifying the Trustees
have reviewed the Auditor General's Annual
Financial Report of the Local Government Surplus
Funds Trust Fund. The Auditor General did not
report any material findings, but did identify a
compliance issue on which we agreed and have
implemented a corrective action plan. Request
approval.

GOVERNOR SCOTT: Is there a motion to approve?

éFO ATWATER: So maved. |

GOVERNOR SCOTT: Is there a second?

ATTORNEY GENERAL BONDI: Second.

GOVERNOR SCOTT: Any comments or objections?
Hearing none, the motion carries.

MR. WILLIAMS: Thank you. Item 3, request
approval of several appointments to the Participant
Local Government Advisory Council. These include
Amy Lavoy, Director of Management and Budget for
Escambia County; Gary Price, founder and principal
of Fifth Avenue Advisors, Naples, Florida; Doug
Belden, Hillsborough County Tax Collector; and the
reappointment of Patsy Heffner, Osceola County Tax

Collector.

GOVERNOR SCOTT: All right. Is there a motion

ACCURATE STENOTYPE REPORTERS, INC.
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STATE BOARD OF ADMINISTRATION

to approve?

CFO ATWATER: So moved.

GOVERNOR SCOTT: Is there a second?

ATTORNEY GENERAL BONDI: ‘Second.

GOVERNOR SCOTT: Any comments or objections?
Hearing none, the motion carries.

MR. WILLIAMS: Thank you.

GOVERNOR SCOTT: Thanks, Ash.

ACCURATE STENOTYPE REPORTERS, INC.




Ms. Virlindia Doss, Executive Director

March 27, 2013
Page 2
Set 32
EXECUTIVE APPOINTMENTS
REFERRED TO

THE FLORIDA COMMISSION ON ETHICS

1)) Douglas R.Belden Complaint No. 06-032
2) Ronald M. Bergeron

3) Bryan K. Beswick

4) Patsy Heffner

5) Amy Lovoy

6) Marjorie T. Moore

7) Gary B. Price, Jr.

8) Adrien A. Rivard, I1I




Mar. 28. 2013 9:03AM

The Honorable Jennifer Edwards

March 27, 2013

Page 2

Please indicate whether or not the persons listed are registered to vote in your county.
Please sign and fax this form to Daniel Brinson at (850) 487-5208.

EXECUTIVE APPOINTMENTS

No. 0434

33

John Vaughn .

6221 Copper Leaf Ln
Naples, Florida 34116

DOB: 05/15/1933

E/ch a No

32

Gary Price
3120 Leeward Lane
Naples, Florida 34103

DOB: 08/23/1965

%es O No

N\

L—f ///@Z

Jennifer édé’ards

oé/ Z
Supervisor of Electi

Collier County

P. 3/3




CHIEF FINANCIAL OFFICER

JEFF ATWATER
STATE OF FLORIDA

January 22, 2013

Mr. Gary B. Price, Jr.

Fifth Avenue Advisors

3003 Tamiami Trail North, Suite 410
Naples, FL. 34103

Dear Mr. Price:

It is my pleasure to appoint you to the State Board of Administration Participant Local
Government Advisory Council. The purpose of the Council is to regularly review the
administration of the Local Government Surplus Trust Fund and make recommendations
regarding such administration to the trustees of the SBA. Your appointment is effective
immediately and expires on January 12, 2017.

Ash Williams, Executive Director and CIO of the SBA, will contact you regarding your duties
and responsibilities as a member.

Thank you for your willingness to serve the state of Florida in this role. I look forward to
working with you.

¢: Governor Rick Scott
Attorney General Pam Bondi

MY ARSIV A APRADTLACANY AC TIRL AN AL CRDVICERQ




QUESTIONNAIRE FOR SENATE CONFIRMATION

The information from this questionnaire will be used by the Florida Senate in considering action on your confirmation.
The questionnaire MUST BE COMPLETED IN FULL. Answer “none”™ or* 3 aﬁﬂﬂa@@ wlﬁ}, 4?proP131!e
Please type or print in blue or black ink.

March 25, 2013

gpq{ﬁbe Completed

I. Name: Mr. Price, Jr. enjamin

Mr./Mrs./Ms. Last i Middle/Maiden

2 Business Address: 3003 Tamiami Trail North Suite 410 Naples
Street Office # City
Florida 34103 239-262-0745

Post Oftice Box State Zip Code Area Code/Phone Number

3. Residence Address: 3120 Leeward Lane Naples Collier
Street City County
Florida 34103 239-404-0731
Post Office Box State Zip Code Area Code/Phone Number

P 4 239-262-2212

Specify the prelerred mailing address: ~ Business [ Residence [l

(optional)

4. A. List all your places of residence for the last five (5) years.

Address City & State To
3120 Leeward Lane Naples, Florida Present

B. List all your former and current residences outside of Florida that you have maintained at any time during adulthood.

Address City & State From To
N/A

5. Date of Birth: 08/23/1965 Place of Birth: T@acoma, Washington

6. Social Security Number:

7. Driver License Number: ! Issuing State: Florida

8. Have you ever used or been known by any other legal name? ~ Yes [l No 1f“Yes” Explain
N/A




9. Are you a United States citizen? Yes [ No[T] If “No™ explain:
N/A

If you are a naturalized citizen, date of naturalization: N/A

10. Since what year have you been a continuous resident of Florida? Since 1989

11. Are you a registered Florida voter?  Yes W No[] If“Yes” list:
A. County of Registration: Collier B. Current Party Affiliation: Republican

12. Education

A. High School: Granville High School, Granville Ohio Year Graduated: 1984
(Name and Location)

B. List all postsecondary educational institutions attended:
Name & Location Dates Attended Certificates/Degrees Received
Onhio State University; Columbus, Ohio 1084-1988 BSBA Real Estate
Harvard Law School, Cambridge, Massachusetts 2012 Program an Negotiation

. Are you or have you ever been a member of the armed forces of the United States? Yes[] No[l If*Yes” list:
A. Dates of Service: N/A
B. Branch or Component: N/A
C. Date & type of discharge: N/A

. Have you ever been arrested, charged, or indicted for violation of any federal, state, county, or municipal law, regulation, or
ordinance? (Exclude traffic violations for which a fine or civil penalty of $150 or less was paid.)  Yes 0 No[W IfYes”

give details:
Date lace Nature Disposition
N/A

. Concerning your current employer and for all of your employment during the last five years, list your employer’s name, business
address, type of business, occupation or job title, and period(s) of employment.

Employer’s Name & Address Type of Business Occupation/Job Title Period of Employment
Fifth Avenue Advisors; Naples, Florida Family Wealth Management Managing Director 2006-Present

. Have you ever been employed by any state, district, or local governmental agency in Florida? Yes[] No [l
If*Yes”, identity the position(s), the name(s) of the employing agency, and the period(s) ofemployment:

Position Emploving Agency Period of Employment
N/A




17. A. State your experiences and interests or elements of your personal history that qualify you for this appointment.
Elected to City Council, Chair Pension Board 5 years, and Financial Advisor for 20 years.

B. Have you received any degree(s). professional certification(s), or designations(s) related to the subject matter of'this
appointment? Yes [  No[[] If*Yes”, list:

BSBA Finance- Ohio State University
Previously held Series 7 and Series 66 Securities License

C. Have you received any awards or recognitions relating to the subject matter of this appointment? Yes [0 Nom
1f*Yes™, list:

N/A

D. Identify all association memberships and association offices held by you that relate to this appointment:

N/A

18. Do you currently hold an office or position (appointive, civil service, or other) with the federal or any foreign government?
Yes[] NoMl 1fYes” list:

N/A

19. A. Have you ever been elected or appointed to any public olfice in this state? Yes M No[] 1f+Yes”, state the office title,
date of election or appointment, term of oftice, and level of government (city, county, district, state, federal):

Office Title Date of Election or Appointment Term of Office Leve! of Government
Councilman, Vice Mayor September 2005-Present” 4 Years Naples City Council
*Re-elected Feb 2010, Term Expires February 2014




B. If your service was on an appointed board(s). cormittee(s), or council(s):

(1) How frequently were meetings scheduled: N/A

(2) If you missed any of the regularly scheduled meetings, state the number of meetings you attended. the number you missed,
and the reasons(s) for your absence(s).

Meetings Attended Meetings Missed Reason for Absence
N/A

20. Has probable cause ever been found that you were in violation of Part Ifl, Chapter 112, F.S,, the Code of Ethics for Public Ofticers
and Employees? Yes [0 Nol ir+Yes” give details:
Date Nature of Violation Disposition

N/A

. Have you ever been suspended from any oftice by the Govemor ol'the State of Florida?  Yes O NoM 1r=Yes” list
A. Title of oftice: N/A C. Reason for suspension: N/A

B. Date of suspension: N/A D. Result: Reinstated ] Removed [] Resigned []

. Have you previously been appointed to any office that required confirmation by the Florida Senate? Yes[] No [l
1f*Yes”, list:
A. Title of Office: N/A
B. Term of Appointment: N/A

C. Confirmation results: N/A

. Have you ever been refused a fidelity, surety, performance, or other bond? Yes[] No[® If*Yes”, explain:

N/A

. Have you held or do you hold an occupational or professional license or certificate in the State of Florida? Yes[] No W]
1f*Yes”, provide the title and number, original issue date, and issuing authority. If any disciplinary action (fine, probation,
suspension, revocation, disbarment) has ever been taken against you by the issuing authority, state the type and date of the

action taken:

- License/Certificate Original
Title & Number Issue Date Issning Authority Disciplinary Action/Date

N/A

25. A. Have you, or businesses of which you have been and owner, olticer, or employee, held any contractual or other direct
dealings during the last four (4) years with any state or local governmental agency in Florida, including the oftice or agency
to which you have been appointed or are seeking appointment? Yes 7 No[W 1f“Yes”, explain:

Your Relationship to Business Business’ Relationship to Agency

Name of Business
N/A




B. Have members of your immediate family (spouse, child, parents(s). siblings(s)), or businesses of which members of your
immediate family have been owners, ofticers, or employees, held any contractual or other direct dealings during the last
four (4) years with any state or local governmental agency in Florida, including the office or agency to which you have been

appointed or are seeking appointment? Yes [J No W If-Yes", explain:

Family Member's Family Member's Business’ Relationship
Name of Business Relationship to You Relationship to Business to Agency

N/A

26. Have you ever been a registered lobbyist or have you lobbied at any level of government at any time during the past five
(5) years? Yes[ ] No [l

A. Did you receive any compensation other than reimbursement for expenses? Yes [0 No

B. Name of agency or entity you lobbied and the principal(s) you represented:

Principal Represented

Agency Lobbied
N/A

27. List three persons who have known you well within the past five (5) years. Include a current, complete address and
telephone number. Exclude your relatives and members of the Florida Senate.

Area Code/Phone Number

Name Mailing Address Zip Code
Mayor John Sorey

John Passidomo

Craig Lyon

28. Name any business, professional, occupational, civic, or [raternal organizations(s) of which you are now a member, or of
which you have been a member during the past five (5) years, the organization address(es), and date(s) of your membership(s).

Oftice(s) Held & Term Date(s) of Membership
Member 2001-Present

Name Mailing Address
Moorings Presbyterian Church 791 Harbor Drive, Naples Florida 34103

29. Do you know of any reason why you will not be able to attend fully to the duties of the oftice or position to which you
have been or will be appointed? Yes [0 No[M If-Yes” explain:

N/A

30. If reqitired by law or administrative rule, will you file financial disclosure statements? Yes [l No O
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STATE OF FLORIDA DIVISIGE 67 ELE ;
COUNTY OF Collier SECRE TAEYﬁGLFEg%OT%b

Before me, the undersigned Notary Public of Florida, personally appeared

Crong B Price v :
who, after being duty sworn, say: (1) that he/she has carefully and personally prepared or read
the answers to the foregoing questions; (2) that the information contained in said answers is
complete and true; and (3) that he/she will, as an appointee, fully support the Constitutions of the
United States of the State of Florida.

Siénatﬁre of Applicant-Affiant

Sworn to and subscribed before me this & day of _Maouwrcin 200

Signatur'e of Notary Pu$lic—State ofFlorida

Cagmen Hugerhinson
(Print, Type, or Stamp Commissioned Name of Notary Public)

My commission expires: kalﬁa-j ’20\3

Personally Known D4 OR  Produced Identification [ ]

Type of Identification Produced

3w,

SR CARMEN HUTOHINSON
%: @ i WEXCmgSS?,N DD 911212
TS : July 27, 2013
z‘m‘z‘\@ Bonded Thry Nohry Pubiic Underwriters
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MEMORANDUM

lv‘()xu Ur CLtC”OHb

AS A GENERAL MATTER, APPLICATIONS FOR ALﬁMSifI‘IbRFSSTATE
WITHIN STATE GOVERNMENT ARE PUBLIC RECORDS WHICH
MAY BE VIEWED BY ANYONE UPON REQUEST. HOWEVER,
THERE ARE SOME EXEMPTIONS FROM THE PUBLIC RECORDS
LAW FOR IDENTIFYING INFORMATION RELATING TO PAST

AND PRESENT LAW ENFORCEMENT OFFICERS AND THEIR
FAMILIES, VICTIMS OF CERTAIN CRIMES, ETC. IF YOU

BELIEVE AN EXEMPTION FROM THE PUBLIC RECORDS LAW
APPLIES TO YOUR SUBMISSION, PLEASE CHECK THIS BOX.

[ ] Yes, I assert that identifying information provided in this application
should be excluded from inspection under the Public Records Law.

Because: (please provide cite.)

IF YOU NEED ADDITIONAL GUIDANCE AS TO THE
APPLICABILITY OFANY PUBLIC RECORDS LAW EXEMPTION
TO YOUR SITUATION, PLEASE CONTACT THE OFFICE OF THE

ATTORNEY GENERAL.

The Office of the Attorney General
PL-01, The Capitol

Tallahassee, Florida 32399

(850) 245-0150
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T
.

Given under my hand and the Great Seal of the
State of Florida, at Tallahassee, the Capital, this
the Twenty-Second day of March, A.D., 2013.

Seventh day of March, A.D., 2013,
until the Twelfth day of January, A.D., 2017
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R HAND DELIVERE,

RICK §COTT

STATE BOARD OF ADMINISTRATION CK SCOT!
OF FLORIDA . AS CHAIRMAN
23 20 PH 342

JEFF ATWATER

1801 HERMITAGE BOULEVARD ) CHIEF FINANCIAL OFFICER

TALLAHASSEE, FLORIDA 32308 e 'MCT\GNS PAM BONDI
(850) 4884406 [11°/1 3jn . it PR TORNEY GENERAL
aref STARY OF STAT

POST OFFICE BOX 1338 U1 EXECUTIWE DIRECTOR &CIO

32317-3300

March 20, 2013

Inez Williams

Division of Elections
Department of State

R. A. Gray Building, Room 316
500 South Bronough Street
Tallahassee, Florida 32399

RE: Participant Local Government Advisory Council — Amy Lovoy

Dear Ms. Williams:

Ms. Amy Lovoy has been appointed by CFO Jeff Atwater to serve on the Participant
Local Government Advisory Council for the State Board of Administration. Attached
please find the appointment letter, copy of Questionnaire for Senate Confirmation, and
the March 7, 2013 Cabinet Transcript reflecting approval of her appointment.
Ms. Lovoy term will be March 7, 2013 through January 12, 2017,

Please let me know if additional information is required.
Sincerely,

Diane Bruce M

Executive Assistant

Attachments

cc: Ash Williams w/o Attachments
Mr. Ron Poppell w/o Attachments
Mr. Mike McCauley w/o Attachments



THE CABINET

STATE O F FLORTIDA

Representing:
STATE BOARD OF ADMINISTRATION
ADMINISTRATION COMMISSION
BOARD OF TRUSTEES OF THE INTERNAL IMPROVEMENT TRUST FUND

FINANCIAL SERVICES COMMISSION, INSURANCE REGULATION

The above agencies came to be heard before
THE FLORIDA CABINET, the Honorable Governor Scott
presiding, in the Cabinet Meeting Room, LL-03, The
Capitol, Tallahassee, Florida, on Thursday, March 7,
2013, commencing at approximately 9:15 a.m.

Reported by:

MARY ALLEN NEEL
Registered Professional Reporter
Florida Professional Reporter
Notary Public

ACCURATE STENOTYPE REPORTERS, INC.
2894 REMINGTON GREEN LANE
TALLAHASSEE, FLORIDA 32308
850.878.2221
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Representing the Florida Cabinet:
RICK SCOTT

Governor

PAM BONDI
Attorney General

JEFF ATWATER
Chief Financial Officer

ADAM PUTNAM
Commissioner of Agriculture

ACCURATE STENOTYPE REPORTERS, INC.
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STATE BOARD OF ADMINISTRATION 4

PROCEEDINGS

(The agenda items commenced at 9:57 a.m.)

GOVERNOR SCOTT: All right. Now I would like
to recognize Executive Director Ash Williams with
the State Board of Administration. Good morning,

Ash.

MR. WILLIAMS: Good morning, Governor and
Trustees.

And thank you, by the way, for the support on
the tourism. That's wonderful. Keep in mind the |
pension fund owns ﬁotels, restauranté, et cetera.
We appreciate the business, the revenue, all that
good stuff.

By way of update, as of the close on March 5,
the Florida Retirement System Trust Fund was up
11.74 percent fiscal year to date. That's 35 basis
points ahead of target and left us with a balance
of $132.6 billion.

Item 1, request approval of the minutes of our
December 11 and January 23 meetings.

CFO ATWATER: So moved.

GOVERNOR SCOTT: 1Is there a second?

ATTORNEY GENERAL BONDI: Second.

GOVERNOR SCOTT: That was fast. Any comments

or objections? Hearing none, the motion carries.

ACCURATE STENOTYPE REPORTERS, INC.
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STATE BOARD OF ADMINISTRATION 5

MR. WILLIAMS: Thank you. Item 2, request
approval of a draft letter certifying the Trustees
have reviewed the Auditor General's Annual
Financial Report of the Local Government Surplus
Funds Trust Fund. The Auditor General did not
report any material findings, but did identify a
compliance issue on which we agreed and have
implemented a corrective action plan. Request
approval.

GOVERNOR SCOTT: 1Is there a motion to approve?

CFd ATWATER: So movea. |

GOVERNOR SCOTT: Is there a second?

ATTORNEY GENERAL BONDI: Second.

GOVERNOR SCOTT: Any comments or objections?
Hearing none, the motion carries.

MR. WILLIAMS: Thank you. Item 3, request
approval of several appointments to the Participant
Local Government Advisory Council. These include
Amy Lavoy, Director of Management and Budget for
Escambia County; Gary Price, founder and principal
of Fifth Avenue Advisors, Naples, Florida; Doug
Belden, Hillsborough County Tax Collector; and the
reappointment of Patsy Heffner, Osceola County Tax

Collector.

GOVERNOR SCOTT: All right. Is there a motion

ACCURATE STENOTYPE REPORTERS, INC.
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STATE BOARD OF ADMINISTRATION

to approve?

CFO ATWATER: So moved.

GOVERNOR SCOTT: Is there a second?

ATTORNEY GENERAL BONDI: Second.

GOVERNOR SCOTT: Any comments or objections?
Hearing none, the motion carries.

MR. WILLIAMS: Thank you.

GOVERNOR SCOTT: Thanks, Ash.

ACCURATE STENOTYPE REPORTERS, INC.
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JEFF ATWATER SECRETARY OF ST,
STATE OF FLORIDA

January 22, 2013

Ms. Amy Lovoy, Department Director
Management and Budget Services
County of Escambia

221 Palafox Place

Pensacola, FL. 32502

Dear Ms. Lovoy:

It is my pleasure to appoint you to the State Board of Administration Participant Local
Government Advisory Council. The purpose of the Council is to regularly review the
administration of the Local Government Surplus Trust Fund and make recommendations
regarding such administration to the trustees of the SBA. Your appointment is effective
immediately and expires on January 12, 2017.

Ash Williams, Executive Director and CIO of the SBA, will contact you regarding your duties
and responsibilities as a member.

Thank you for your willingness to serve the state of Florida in this role. I look forward to
working with you. ‘

/sm
¢: Governor Rick Scott
Attorney General Pam Bondi

FLORIDA DEPARTMENT OF FINANCIAL SERVICES




QUESTIONNAIRE FOR SENATE.CONEIRMATION

The information from this questionnaire will be used by the Florida Senate in considering actica.ongour confirmation.
The questionnaire MUST BE COMPLETED IN FULL. Answer “none” or “not applicable” where appropriate.

Please type or print in blue or black ink. 13 HAR 28 PH 3-03/55/2013

R 1
DIVSIOL UF CLECTIONS ™ ©mPe
. Name: Ms. Lovoy Amy L SECRETARY OF STATE

Mr./Mrs./Ms. Last First Middle/Maiden

Business Address: 221 Palafox Place, Suite 440, Pensacola
Street Office #

Florida, 32502, 850-595-4960 HAND BELWERE{?CW

Post Office Box State Zip Code Area Code/Phone Number

_ Residence Address: 66 Crabapple Lane, Pensacola, Escambia
Street City County
Florida, 32514, (850) 476-0923
Post Office Box State Zip Code Area Code/Phone Number

Fax # 850-595-4810
(optional)

Specify the preferred mailing address: Business [l Residence []

4. A. List all your places of residence for the last five (5) years.

Address City & State
66 Crabapple Lane, Pensacola, Florida, 6/1/1990 to present

B. List all your former and current residences outside of Florida that you have maintained at any time during adulthood.

Address City & State From To

5. Date of Birth: 10/14/1968 Place of Birth: Pensacola

6. Social Security Number: :

7. Driver License Number suing State: Florida

8. Have you ever used or been known by any other legal name? Yes[[] No [l If“Yes” Explain




9. Arc you a United States citizen? Yes ] No [J 1f“No" cxplain:

If you e & nanmalized citizen, date of naturalization:

19, Since what year have you been a continuous resident of Florida?

11, Are you a registered Florida voter? Yes Ml No(J  1r+ves™ list:
A. Coumy of Registration: Escambia B. Current Party Affilistion: Republican
12. Education

A. High School: Woodham High Scheol, Pesnacola, Florida Year Graduatcd: 1968
{Name and Location)

B. List all postsecondary educational institutions allended:

Name & Iocation Dates Atiended Certificater/Degrees Recgived
Huntingdon College, Montgomery, Al 1988-1990, Batchelor of Arts

Univerzity of West Florida, Pensacola, F1, 1990-1983, Masters of Business Administration

13. Are you or have you ever been a member of the armed forces of the United States?  Yes[) No ] 16*Yes™ list:
A. Dates of Scrvice:
B. Branch or Component:
C. Date & type of discharga:

14. Have you ever been arrested, charged, ot indicted for violation of any federsl, state, county, or municipal law, regulation, or
ordinance? (Exclude trafiic violations for which a finc or civil penalty of $150 o less was paid) Yes[] Nolll If Yes™
give deails:

Date Place : Nature Disposition

15. Conceming your cutrent ¢mployer and for all of your employment during the Tast five years, lisl your cmployer’s name, business
address. type of busingss, occupation or job title, and pericd(s) of employment.

Emplover's Namea & Address Ivpe of Business Oeccupation/lob Titls Petiod of Employment
Escambia County Board of County cormissionees, Govemment, Oirector, Managament & Budget Services, 1998-Currenl

16. Have you ever been employed by any state, district, or focal governments! sgency in Flordda?  Yesl  No (O
11 Yex™, identify the pusition(s), the name(s) of the emplaying sgency, and the period{(s) of emplovment:

Fosition Emploving Agency Peri Imployment
Escambia County Board of County Commissioners, Govemment, Diraclor, Management & Budget Senvices, 2008-Cumenl
Escambia County Board of County Commissioners, Govemment, Budget Managsr, 2002-2008

Escambia County Board of County Commissioners, Government, Budget Manager, 1996-1998 and 1999-2002




17. A. State your experiences and interests or elements of your personal history that qualify you for this appointment.
Responsible for the County's $367,000,000 budget.
Interested in sound financial management and practices at all levels of government.

B. Have you received any degree(s), professional certification(s), or designations(s) related to the subject matter of this
appointment? Yes [ No[] If“Yes”, list:

Master's in Business Administration

C. Have you received any awards or recognitions relating to the subject matter of this appointment? Yes [0 Nol
If“Yes”, list:

D. Identify all association memberships and association offices held by you that relate to this appointment:

Florida Governmental Financial Officers Association (FGFOA)

18. Do you currently hold an office or position (appointive, civil service, or other) with the federal or any foreign government?
Yes[] No [ If“Yes”, list:

19. A. Have you ever been elected or appointed to any public office in this state? Yes [0 No [ If*Yes”, state the office title,
date of election or appointment, term of office, and level of government (city, county, district, state, federal):

Office Title Date of Election or Appointment Term of Office Level of Government




B. If your service was on an appointed board(s), committee(s), or council(s):

(1) How frequently were meetings scheduled:

(2) 1f you missed any of the regularly scheduled meetings, state the number of meetings you attended, the number you missed,
and the reasons(s) for your absence(s).

Meetings Attended Meetings Missed Reason for Absence

20. Has probable cause ever been found that you were in violation of Part 111, Chapter 112, F.S., the Code of Ethics for Public Officers
and Employees? Yes[ ] No [ If“Yes”, give details:

Date Nature of Violation Disposition

21. Have you ever been suspended from any office by the Governor of the State of Florida? Yes [0 NoM 1f«ves” list:

A. Title of office: C. Reason for suspension:

B. Date of suspension: D. Result: Reinstated[] Removed[]  Resigned []

22. Have you previously been appointed to any office that required confirmation by the Florida Senate? Yes O Nol
If “Yes”, list:

A. Title of Office:
B. Term of Appointment:

C. Confirmation results:

23. Have you ever been refused a fidelity, surety, performance, or other bond? Yes O NoMm 1f“Yes”, explain:

24. Have you held or do you hold an occupational or professional license or certificate in the State of Florida? Yes [J Nol
If “Yes”, provide the title and number, original issue date, and issuing authority. If any disciplinary action (fine, probation,
suspension, revocation, disbarment) has ever been taken against you by the issuing authority, state the type and date of the
action taken:

License/Certificate Original
Title & Number Issue Date Issuing Authority Disciplinary Action/Date

25. A. Have you, or businesses of which you have been and owner, officer, or employee, held any contractual or other direct
dealings during the last four (4) years with any state or local governmental agency in Florida, including the office or agency
to which you have been appointed or are seeking appointment? Yes [] No[M If“Yes”, explain:

Name of Business Your Relationship to Business Business’ Relationship to Agency




B. Have members of your immediate family (spouse, child, parents(s), siblings(s)), or businesses of which members of your
immediate family have been owners, officers, or employees, held any contractual or other direct dealings during the last
four (4) years with any state or local governmental agency in Florida, including the office or agency to which you have been

appointed or are seeking appointment? Yes [ ] No [l If “Yes”, explain:

Family Member’s Family Member’s Business’ Relationship
Name of Business Relationship to You Relationship to Business to Agency

26. Have you ever been a registered lobbyist or have you lobbied at any level of government at any time during the past five
(5) years? Yes[] No M

A. Did you receive any compensation other than reimbursement for expenses? Yes O No
B. Name of agency or entity you lobbied and the principal(s) you represented:

Agency Lobbied Principal Represented

27. List three persons who have known you well within the past five (5) years. Include a current, complete address and
telephone number. Exclude your relatives and members of the Florida Senate.

Name Mailing Address Zip Code Area Code/Phone Number

Brenda Chestnutt, F
Stephan Hall,
Renee Broxson

28. Name any business, professional, occupational, civic, or fraternal organizations(s) of which you are now a member, or of
which you have been a member during the past five (5) years, the organization address(es), and date(s) of your membership(s).

Name Mailing Address Office(s) Held & Term Date(s) of Membership
FGFOA P.0.Box 10270, Tallahassee, Fl 32302
FOA 203 North LaSalle St Suite 2700, Chicago IL 60601

29. Do you know of any reason why you will not be able to attend fully to the duties of the office or position to which you
have been or will be appointed? Yes[ ] No[M If“Yes”, explain: ’

30. If required by law or administrative rule, will you file financial disclosure statements? Yes m No[J
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SECRETARY

STATE OF FLORIDA _ '
COUNTY OF E.s mrr\\m o

Before me, the undersigned Notary Public of Florida, personally appeared

Amy Lovoy ,
who, after being duty sworn, say: (1) that he/she has carefully and personally prepared or read
the answers to the foregoing questions; (2) that the information contained in said answers is
complete and true; and (3) that he/she will, as an appointee, fully support the Constitutions of the
United States and of the State of Florida.

Do ol

Signz;;ure &. Applicant-gﬁant

Sworn to and subscribed before me this __Q_zé:%___ day of Mare L , 2043

Signature of Notary Public-State oﬁ lorfd4

DernAbEeTrE M, EANGLOFFE
(Print, Type, or Stamp Commissioned Name of Notary Public)

My commission expires: 5/4 5/1 5

Personally Known m/ OR  Produced Identification [_]

Type of Identification Produced

-, DCRNADETTEM. GANGLOFF
3 “we MY COMMISSION # EE 068331
3 EXPIRES: May 25, 2015

Bended Thru Notary Public Underaiers
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AS A GENERAL MATTER, APPLICATIONS FOR ALL POSITIONS
WITHIN STATE GOVERNMENT ARE PUBLIC R%mmm WS
MAY BE VIEWED BY ANYONE UPON REQUEST. HOWEVER,
THERE ARE SOME EXEMPTIONS FROM THE PUBLIC RECORDS
LAW FOR IDENTIFYING INFORMATION RELATING TO PAST
AND PRESENT LAW ENFORCEMENT OFFICERS AND THEIR
FAMILIES, VICTIMS OF CERTAIN CRIMES, ETC. IF YOU
BELIEVE AN EXEMPTION FROM THE PUBLIC RECORDS LAW
APPLIES TO YOUR SUBMISSION, PLEASE CHECK THIS BOX.

MEMORANDUM

[ ] Yes, I assert that identifying information provided in this application
should be excluded from inspection under the Public Records Law.

Because: (please provide cite.)

IF YOU NEED ADDITIONAL GUIDANCE AS TO THE
APPLICABILITY OFANY PUBLIC RECORDS LAW EXEMPTION
TO YOUR SITUATION, PLEASE CONTACT THE OFFICE OF THE

ATTORNEY GENERAL.

The Office of the Attorney General
PL-01, The Capitol
Tallahassee, Florida 32399
(850) 245-0150
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STATE BOARD OF ADMINISTRATION RICK SCOTT
OF FLORIDA AS CHAIRMAN
13 MADeoRMR3: 43
1801 HERMITAGE BOULEVARD CHIEF FINANCIAL OFFICER
TALLAHASSEE, FLORIDA 32308 ... .PAMBONDL <
(850) 488-4406 Lot a0 nﬂwgﬁ?
SECHC W8
POST OFFICE BOX 13300 E;;a.ﬁ\’,{gﬂ\{’;ﬁ%i 2c10
32317-3300

March 20, 2013

Inez Williams

Division of Elections
Department of State

R. A. Gray Building, Room 316
500 South Bronough Street
Tallahassee, Florida 32399

RE: Participant Local Government Advisory Council - Patsy Heffner

Dear Ms. Williams:

Ms. Patsy Heffner has been reappointed by Attorney General Pam Bondi to serve on the
Participant Local Government Advisory Council for the State Board of Administration.
Attached please find the reappointment letter, copy of Questionnaire for Senate
Confirmation, and the March 7, 2013 Cabinet Transcript reflecting approval of her
reappointment. Ms. Heffner’s term will be January 12, 2013 through January 12, 2017.

Please let me know if additional information is required.

Sincerely,

Diane Bruce
Executive Assistant

Attachments

ce: Ash Williams w/o Attachments
Mr. Ron Poppell w/o Attachments
Mr. Mike McCauley w/o Attachments




THE CABINET

STATE OF FLORIDA

Representing:
 STATE BOARD OF ADMINISTRATION
ADMINISTRATION COMMISSION
BOARD OF TRUSTEES OF THE INTERNAL IMPROVEMENT TRUST FUND

FINANCIAL SERVICES COMMISSION, INSURANCE REGULATION

The above agencies came to be heard before
THE FLORIDA CABINET, the Honorable Governor Scott
presiding, in the Cabinet Meeting Room, LL-03, The
Capitol, Tallahassee, Florida, on Thursday, March 7,
2013, commencing at approximately 9:15 a.m.

Reported by:

MARY ALLEN NEEL
Registered Professional Reporter
Florida Professional Reporter
Notary Public

ACCURATE STENOTYPE REPORTERS, INC.
2894 REMINGTON GREEN LANE
TALLAHASSEE, FLORIDA 32308
850.878.2221




APPEARANCES:
Representing the Florida Cabinet:
RICK SCOTT

Governor

PAM BONDI
Attorney General

JEFF ATWATER
Chief Financial Officer

ADAM PUTNAM
Commissioner of Agriculture

ACCURATE STENOTYPE REPORTERS, INC.
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STATE BOARD OF ADMINISTRATION 4

PROCEEDTINGS

(The agenda items commenced at 9:57 a.m.)

GOVERNOR SCOTT: All right. ©Now I would like
to recognize Executive Director Ash Williams with
the State Board of Administration. Good morning,

Ash.

MR. WILLIAMS: Good morning, Governor and
Trustees.

And thank you, by the way, for the support on
the tourism. That's wonderful. Keep in mind the
pension fund owns hétels, restaurants,let cetera.
We appreciate the business, the revenue, all that
good stuff.

By way of update, as of the close on March 5,
the Florida Retirement System Trust Fund was up
11.74 percent fiscal year to.date. That's 35 basis
points ahead of target and left us with a balance
of $132.6 billion.

| Item 1, request approval of the minutes of our
December 11 and January 23 meetings.

CFO ATWATER: So moved.

GOVERNOR SCOTT: Is there a second?

ATTORNEY GENERAL BONDI: Second.

GOVERNOR SCOTT: That was fast. Any comments

or objections? Hearing none, the motion carries.

ACCURATE STENOTYPE REPORTERS, INC.




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

STATE BOARD OF ADMINISTRATION 5

MR. WILLIAMS: Thank you. Item 2, request
approval of a draft letter certifying the Trustees
have reviewed the Auditor General's Annual
Financial Report of the Local Government Surplus
Funds Trust Fund. The Auditor General did not
report any material findings, but did identify a
compliance issue on which we agreed and have
implemented a corrective action plan. Request
approval.

GOVERNOR SCOTT: 1Is there a motion to approve?

CFO ATWATER: So moved:

GOVERNOR SCOTT: Is there a second?

ATTORNEY GENERAL BONDI: Second.

GOVERNOR SCOTT: Any comments or objections?
Hearing none, the motion carries.

MR. WILLIAMS: Thank you. Item 3, request
approval of several appointments to the Participant
Local Government Advisory Council. These include
Amy Lavoy, Director of Management and Budget for
Escambia County; Gary Pfice, founder and principal
of Fifth Avenue Advisors, Naples, Florida; Doug
Belden, Hillsborough County Tax Collector; and the
reappointment of Patsy Heffner, Osceola County Tax

Collector.

GOVERNOR SCOTT: All right. Is there a motion

ACCURATE STENOTYPE REPORTERS, INC.
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STATE BOARD OF ADMINISTRATION

to approve?

CFO ATWATER: So moved.

GOVERNOR SCOTT: Is there a second?

ATTORNEY GENERAL BONDI: Second.

GOVERNOR SCOTT: Any comments or objections?
Hearing none, the motion carries.

MR. WILLIAMS: Thank you.

GOVERNOR SCOTT: Thanks, Ash.

ACCURATE STENOTYPE REPORTERS, INC.
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STATE OF FLORIDA SECRETALY LifLEIAQr'E‘

PAM BONDI
ATTORNEY GENERAL

February 15, 2013

Mr. Ash Williams

Executive Director

State Board of Administration
1801 Hermitage Boulevard
Tallahassee, FL 32308

Dear Mr. Williams:

This letter is to inform you of the.reappointment of Patsy Heffner as my designee to the
State Board of Administration Participant Local Government Investment Advisory Council,

effective immediately.

Her contact information is listed below.

Patsy Heffner

Osceola County Tax Collector
2501 E. Irlo Bronson Hwy
Kissimmee, FL 34744
Telephone: (407) 742-4035
Cell: (407) 870-3069

Email: phef@osceola.org

erely,

[ ‘b’bmdv
Pam Bondi
Attorney General

cc: Patsy Heffner
Governor Rick Scott
Chief Financial Officer Jeff Atwater

PI_NT Tho Canital Tallahnccoo Flavida 3230021050 Telonhnne (RSNY 414.3300 Fax (RS 4R7.7 564
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QUESTIONNAIRE FOR SENATE-CONFIRMATION
The information from this questionnaire will be used by the the Florida éenatc in 13)5%31&2&% Ehyoa‘ clharmation. The

questionnaire MUST BE COMPLETED IN FULL. Answer “none” or “not applicable” where appropriate.
BivisiSl C ELECTIONS

Please type or print in blue or black ink. E : »
 SECRETAR1,0Fo$ 7816
Date Completed
I.  Name: Mrs. Heffner Patsy Thacker
MRMRSMS. LAST FIRST MIDDLE/MAIDEN
2. Business Address: 2501 E. Irlo Bronson Hwy., Kissimmee, FL 34744
STREET OFFICE # cITY
--P.0s.Box: 422105, Kissimhée; FLS5 34742-2105 407-742~4035
POST OFFICE BOX STATE 21P CODE AREA CODEPHONE NUMBER
3. Residence Address:__ 1818 Admiral Court, Kissimmee, FL 34744 Osceola
STREET -CITY COUNTY
407-847-5424
POST OFFICE BOX STATE 2P CODE AREA CODEPHONE NUMBER
Specify the preferred mailing address: Business & Residence [ Fax #
. (optional )
4. A. Listall your places of residence for the lést five (5) years,
EFROM b}

ADDRESS CITY & STATE

1818 Admiral Court, Kissimmee, FL 34744 5/1988  current

B. List all your former and current residences outside of Florida that you have maintained at any time during aduithood.
ADDRESS CITY 3 STATE _ EROM i)
None

Place of Birth: _Ahbeville, TA

Date of Birth: 12/20/1945

Social Security Number: |
]ssuing State: Florida

Yes No [J  If*Yes" Explain

Driver License Number:
Have you ever.used or been known by any other legal name?
Patricia Thacker - Maiden Name

Patricia T. Messer - First marriage.

[t B = NV




EMPLOYER'S NAME & ADDRESS TYPE OF BUSH

9.  Are you a United States citizen? Yes B No L) 1f*“No” explam:
If you are a naturalized citizen, date of naturalization:
10. Since what year have you been a continuous resident of Florida? ___1 946
11. Are you a registered Florida voter? Yes ¥ No O .If“Yes”list:
A. County of Registration: _Osceola B. Current Party Affiliation: Republican
12. Education
A. High School: Osceola High School Year Graduated: _ 1963
{NAME AND LOCATION)
B. List all postsecondary educational institutions attended:
NAME & LOCATIDN DATES ATTENDED ' CERTIFICATES/DEGREES RECEIVED
Florida State University, Tallahassée, FL 1963-1964 mome
13. Are you or have you ever been a member of the armed forces of the United States? Yes [0~ No & If “Yes” list:

A. Dates of Service:

B. Branch or Component:

C. Date & type of discharge:
Have you ever been arrested, charged, or indicted for violation of any federal, state, county, or municipal law, regulation, or

ordinance? (Exclude traffic violations for which a fine or civil penalty of $150 or less was paid.) Yes O No B IfYes”

give details:
DATE BLACE NATURE DISPOSITION

Concerning your current employer and for all of your employment during the last five years, list your employer’s name, business

address, type of business, occupation or job title, and period(s) of employment.
QCCUPATIONHOB TITLE BERIOD OF EMPLOYMENT

Osceola County Tax Collector Govermment Tax Collector 1999 to date
P.0O. Box 422105
Kisgimmee, FL 34742-2105

Have you ever been employed by any state, district, or focal govemmental agency in Florida? Yes %k No O

Af *Yes”, identify the position(s), the name(s) of the employing agency, and the period(s) of employment:

BOSITION EMPLOYING AGENCY PERIOD OF EMPLOVMENT -
Chief Deputy Osceola County Clerk of Court 1997-1990
Tax Collector Osceola County Tax Collector .1999-to.date




17. A. State your experiences and interests or elements of your personal history that qualify you for this appointment.

Background in legal and banking. Served the Florida Tax.Colléctor Associati
as a Board member as well as Treasurer for 3 years. Served on the SBA

Advisory Committee which was formed by the LGIP participants in November

2007, immediatelv after LGIP funds were frozen,
Tax Collectors.

representing the Florida

B. Have you received any degree(s), professional certification(s), or designations(s) related to the subject matter of this
appointment? Yes X No [ If “Yes”, list:

Certified Florida Collector

C. Have you received any awards or recognitions relating to the subject matter of this appointment? Yes 0 No B
i “Yes”, list:

D. Identify all association memberships and association offices held by you that relate to this appointment:

Member Florida Tax Collectors Associgtion

18. Do you currently hold an office or position (appointive, civil service, or other) with the federal or any foreign govemment?
Yes £ No B8 If“Yes”, list:

19. A. Have you ever been elected or appointed to any public office in this state?  Yes No [0 If*“Yes", state the office title,
date of election or appointment, term of office, and level of government (city, county, district, state, federal):

QEFICE TME \TE OF ELECTION OR AP IERMOF OFFICE LEVEL OF GOVERNMENT
Osceola County Tax Collector Appointed 1999 4 vyrs. State Officer

Elected 2000, 2004, 2008

Judicial Qualification Commission 1996-1999 -~ (Unsure of exact appt. date)
resigned 1999 due to Tax Gollector appointment

Levél of Government:: -~ State




B. Ifyour service was on an appainted board(s), committee(s), or council(s):

(I) How frequently were meetings scheduled: __ Monthly
(2) If you missed any of the regularly scheduled meetings, state the number of meetings you attended, the number you missed,
and the reasans(s) for your absence(s).

MEETINGS MISSED . REASON FOR ABSENCE

MEETINGS ATTENOEN

To_the best of my memory, I did not miss apy meetings. . = =

Has probable cause ever been faund that you were in violation of Part I1I, Chapter 112, F.S., the Code of Ethics for Public Officers

and Emplayees? Yes £ No OIf “Yes”, give details:
DATE NATURE OF VIOLATION

20.
lSPOSITION

Have you ever been suspended from any office by the Governor of the State of Florida? Yes [0 No & If“Yes”, list:

21

A. Title of office: C. Reason for suspension:

B. Date of suspension: D. Result: Reinstated [J  Removed [ Resigned [0
22. Have you previously been appointed to any office that required confirmation by the Florida Senate? Yes [0 No B

If “Yes"”, list:
A. Title of Office:

B. Term of Appointment:

C. Confirmation results:

23. Have you ever been refused a fidelity, surety, performance, or other bond?  Yes [3 No XX  If“Yes”, explain:

Have you held or da you hald an occupational or professional license or certificate in the State of Florida? Yes XX No [

24,
If “Yes”, provide the title and number, original issue date, and issuing authority. If any disciplinary action (fine, probation,
suspension, revocation, disbarment) has ever been taken against you by the issuing authority, state the type and date of the action
taken:
LICENSE/CERTIFICATE QRIGINAL
TITLE & NUMBER ISSUE DATE ISSUING A DISCIPLINARY ACTION/DATE
None

Real Estate Salésman License 1992(?). DPR

25. A. Have you, or businesses of which you have been and owner, officer, or employee, held any contractual or other direct dealingé
during the last four (4) years with any state or local governmental agency in Florida, including the office or agency to which you

have been appointed or are seeking appointment? Yes O No B If“Yes” explain:

A< ) Lind 1 ESS HIE TO AGENCY

E OF N




Have members of your immediate family (spouse, child, parents(s), siblings(s)}, or businesses of which members of your

immediate family have been owners, officers, or employees, held any contractual or other direct dealings during the last four (4)

years with any state or local governmental agency in Florida, including the office or agency to which you have been appointed or
Yes (J No @  If*“Yes”, explain:

are seeking appointment?
BUSINESS' REL ATIONSHIP

FAMILY MEMBER'S FAMILY MEMBER'S
RELATY HIP TO YOU . BELATIONSHIP TO BUSINESS TOAGENGY

NAME OF BUSINESS

26. Have you everbeen a rcgistéred lobbyist or have you lobbied at any level of government at any time during the past five (5) years?
Yes [J No
A. Did you receive any compensation other than reimbursement for expenses? Yes 3 No [
B. Nameof agéncy or entity you lobbied and the principal(s) you represented:
PRINCIPAL REPRESENTED

AGENCY LOBBIED

27. List three persons who have known you well within the past five (5) years. Include a current, complete address and telephone number,
Exclude your relatives and members of the Florida Senate.

NAME MAILING ADORESS P COD| AREA CODE/PHONE NUMBER
Iris Larson, _ o i ]

Ken van Assenderp
Hon. Bob McKee

28. Name any business, professional, occupational, civic, or fraternal organizations(s) of which you are now a member, or of which you
have been a member during the past five (5) years, the organization address(es), and date(s) of your membership(s).

FFl HE JERM DATE(S) QF MEMBERSHIP

MAILING ADORESS

< émber S nc% earllf 1990

Florida Hiospital 2400 Bedford Rd.., Orlando, FL 32803 = Trustee — 1997 to date
Osceola.Counciul On Aging, 700 Generation Point, Kissimmee, FL 347%Anﬁd;oM§gng

Fla. Tax Col. Assoc., P.0. Box 1833, Tallahassee, FL 32302 - Dir/Treas.
Member since-1999

29. Do you know of any reason why you will not be able to attend fully to the duties of the office or position to which you have been or

. will be appointed? Yes 1 No [ If*Yes", explain:

No (I

If required by law or administrative rule, will you file financial disclosure statements? Yes B

30.

S gy s ST SR Y
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CERTIFICATION RN I gt

13 MAR 20 PM 3:43
STATE OF FLORIDA
COUNTY OF OSCEOLA BIVIsioi U7 ELECTIONS
SECRETARY OF STATE

Before me, the undersigned Notary Public of Florida, personally appeared

Patsy Heffner
who, after being duty sworn, say: (1) that he/she has carefully and personally prepared or read
the answers to the foregoing questions; (2) that the information contained in said answers is
complete and true; and (3) that he/she will, as an appointee, fully support the Constitutions of the
United States and of the State of Florida.

Grse, Iospers

Signature of «pp]icané-//rfﬁant

Sworn to and subscribed before me this ___ZL_ day of _February 2013,

D h(L (L[ | (s zucﬁ/

Signature of Notary Public-State’ olf Florid J

(Prmt, Type, or Stamp Commlssnoned Name of Notary Public)

My commission expires:

Personally Known [Q/OR Produced Identification [_]

Type of Identification Produced

o, ORAHKAYKURMCK
A [(%Emmisswn#EEHSQZiis
* R © Expires November 24, 201

.ﬁ"‘ ermyrdmmmm 7013




The Florida Senate

BILL ANALYSIS AND FISCAL IMPACT STATEMENT

(This document is based on the provisions contained in the legislation as of the latest date listed below.)

Prepared By: The Professional Staff of the Committee on Governmental Oversight and Accountability

BILL: SB 1806

INTRODUCER: Environmental Preservation and Conservation Committee

SUBJECT: Total Maximum Daily Loads
DATE: April 9, 2013 REVISED:
ANALYST STAFF DIRECTOR REFERENCE ACTION
1. Hinton Uchino ep SPB 7036 as introduced
2. McKay McVaney GO Favorable
3.
4.
5.
6.
Summary:

SB 1806 provides that the Department of Environmental Protection’s rules on total maximum
daily load (TMDL) are exempt from the requirement of legislative ratification.

The bill substantially amends section 403.067(6)(c) of the Florida Statutes.
I. Present Situation:
Establishment of TMDLs in Florida

Under section 303 of the federal Clean Water Act (CWA), states are incentivized to adopt water
quality standards (WQSs) for their navigable waters and must review and update those standards
at least once every three years. These standards include:

e Designation of a waterbody’s beneficial uses, such as water supply, recreation, fish
propagation, and navigation;

e Water quality criteria that define the amounts of pollutants, in either numeric or narrative
standards, that the waterbody can contain without impairment of the designated beneficial
uses; and

e Anti-degradation requirements.’

In 1999, the Legislature passed the Florida Watershed Restoration Act (WRA), which codified
the establishment of TMDLs for pollutants of waterbodies as required by the federal CWA.?

133 U.S.C. s. 1313(c)(2)(A); 40 C.F.R. ss. 131.6, 131.10-12.
2 Section 403.067, F.S.
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Each TMDL, which must be adopted by rule, is a scientific determination of the maximum
amount of a given pollutant that can be absorbed by the waterbody while still meeting WQSs.
Waterbodies that do not meet the established WQSs are deemed impaired and, pursuant to the
CWA, the DEP establishes a TMDL for the waterbody or section of the waterbody that is
impaired.> A TMDL for an impaired waterbody is defined as the sum of the individual waste
load allocations for point sources and the load allocations for nonpoint sources and natural
background.* Waste load allocations are pollutant loads attributable to existing and future point
sources, such as discharges from industry and sewage facilities. Load allocations are pollutant
loads attributable to existing and future nonpoint sources such as the runoff from farms, forests,
and urban areas. If a state does not set TMDLSs for impaired waterbodies, the EPA may revoke
the delegation of authority permitted under the CWA and begin setting TMDLSs within a state.

Restoration of impaired waterbodies can be expensive for both the public and private sectors,
requiring infrastructure investments in wastewater and stormwater facilities, implementation of
best management practices, acquisition of conservation lands, etc.

Legislative Ratification of Agency Rules

Pursuant to s. 120.541, F.S., any rule that meets any of three thresholds must be ratified by the

Legislature. The three thresholds are:

e If the rule is likely to have an adverse impact on economic growth, private sector job creation
or employment, or private sector investment in excess of $1 million in the aggregate within
five years after the implementation of the rule;

e If the rule is likely to have an adverse impact on business competitiveness, including the
ability of persons doing business in the state to compete with persons doing business in other
states or domestic markets, productivity, or innovation in excess of $1 million in the
aggregate within five years after the implementation of the rule; and

o If the rule is likely to increase regulatory costs, including any transactional costs, in excess of
$1 million in the aggregate within five years after the implementation of the rule.”

TMDL rules will often meet or exceed one of the above thresholds, thus requiring ratification. If
ratification is required, “the rule must be submitted to the President of the Senate and Speaker of
the House of Representatives no later than 30 days prior to the next regular legislative session,
and the rule may not take effect until it is ratified by the Legislature.”®

According to the Department of Environmental Protection (DEP), one of the problems with
ratifying TMDL rules is that if the notice deadline is missed, and TMDLs are developed
throughout the year, then it can take up to a year for a rule to go into effect. This may result in
significant delays in the process of restoring water quality.’

*1d.

* Chapter 62-302, F.A.C. (Surface Water Quality Standards). Nonpoint sources of pollution are essentially sources of
pollution that are not point sources. Nonpoint sources of pollution can include runoff from agricultural lands or residential
areas; oil, grease and toxic materials from urban runoff; and sediment from improperly managed construction sites.

> Section 120.541(2)(a)1.-3., F.S.

® Section 120.541(3), F.S.

" DEP, Department of Environmental Protection Draft Bill Analysis (Mar. 2013) (on file with the Senate Committee on
Environmental Preservation and Conservation).
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Il. Effect of Proposed Changes:

Section 1 amends s. 403.067, F.S., to exempt TMDLs and phased TMDLs from the legislative
ratification requirements of s. 120.541(3), F.S.

Section 2 provides an effective date of July 1, 2013.
V. Constitutional Issues:

A. Municipality/County Mandates Restrictions:

None.

B. Public Records/Open Meetings Issues:
None.

C. Trust Funds Restrictions:
None.

V. Fiscal Impact Statement:

A. Tax/Fee Issues:
None.
B. Private Sector Impact:

Allowing the DEP to continue administering the TMDL program under the delegation of
authority from the EPA might provide the private sector continuity and certainty in
working within the existing DEP framework.

C. Government Sector Impact:

According to the DEP, the DEP will benefit from a modest reduction in staff time and
costs associated with preparing and submitting TMDL rule packages to the Legislature
for ratification.

VI. Technical Deficiencies:
None.
VII. Related Issues:

None.
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VIII. Additional Information:
A. Committee Substitute — Statement of Substantial Changes:
(Summarizing differences between the Committee Substitute and the prior version of the bill.)
None.
B. Amendments:
None.

This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate.
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Florida Senate - 2013 SB 1806

By the Committee on Environmental Preservation and Conservation

592-02849-13 20131806_

A bill to be entitled
An act relating to total maximum daily loads; amending
s. 403.067, F.S.; exempting total maximum daily load
rules from legislative ratification; providing an

effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Paragraph (c) of subsection (6) of section
403.067, Florida Statutes, is amended to read:

403.067 Establishment and implementation of total maximum
daily loads.—

(6) CALCULATION AND ALLOCATION.—

(c) Adoption of rules. The total maximum daily load
calculations and allocations established under this subsection
for each water body or water body segment shall be adopted by
rule by the secretary pursuant to ss. 120.536(1), 120.54, and
403.805. Where additional data collection and analysis are
needed to increase the scientific precision and accuracy of the
total maximum daily load, the department is authorized to adopt
phased total maximum daily loads that are subject to change as
additional data becomes available. Where phased total maximum
daily loads are proposed, the department shall, in the detailed
statement of facts and circumstances Jjustifying the rule,
explain why the data are inadequate so as to justify a phased
total maximum daily load. The rules adopted pursuant to this
paragraph are shatd not ke subject to approval by the

Environmental Regulation Commission and are not subject to the

provisions of s. 120.541(3). As part of the rule development

Page 1 of 2
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Florida Senate - 2013 SB 1806

592-02849-13 20131806_
process, the department shall hold at least one public workshop
in the vicinity of the water body or water body segment for
which the total maximum daily load is being developed. Notice of
the public workshop shall be published not less than 5 days nor
more than 15 days before the public workshop in a newspaper of
general circulation in the county or counties containing the
water bodies or water body segments for which the total maximum
daily load calculation and allocation are being developed.

Section 2. This act shall take effect July 1, 2013.

Page 2 of 2
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THE FLORIDA SENATE
COMMITTEES:

Tallahassee, Florida 32399-1100 Environmental Preservation and

Conservation, Chair

Appropriations Subcommittee on Criminal and
Civil Justice

Appropriations Subcommittee on General
Government

Children, Families, and Elder Affairs

Criminal Justice

Gaming

Military Affairs, Space, and Domestic Security

SENATOR CHARLES S. DEAN, SR.
5th District

March 27, 2013
. MAR % 7 207
The Honorable Jeremy Ring
405 Senate Office Building
404 South Monroe Street
Tallahassee, FL. 32399-1100

Dear Chairman Ring:

I respectfully request you place Senate Bill 1806, relating to Maximum Daily Loads, on your
Government Oversight and Accountability Committee agenda at your earliest convenience.

If you have any concerns, please do not hesitate to contact me personally.

Sincerely,

L D

Charles S. Dean
State Senator District 5

cc: Joe McVaney, Staff Director

REPLY TO:
3 405 Tompkins Street, inverness, Florida 34450 (352) 860-5175
3 311 Senate Office Building, 404 South Monroe Street, Taliahassee, Florida 32399-1100 (850) 487-5005
3 315 SE 25th Avenue, Ocala, Florida 34471-2689 (352) 873-6513

Senate’s Website: www.flsenate.gov

DON GAETZ GARRETT RICHTER
President of the Senate President Pro Tempore
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BILL ANALYSIS AND FISCAL IMPACT STATEMENT

(This document is based on the provisions contained in the legislation as of the latest date listed below.)

Prepared By: The Professional Staff of the Committee on Governmental Oversight and Accountability

BILL:

CS/SB 824

INTRODUCER:  Governmental Oversight and Accountability Committee and Senator Garcia

SUBJECT: Public Records/Forensic Behavioral Health Evaluation
DATE: April 9, 2013 REVISED:
ANALYST STAFF DIRECTOR REFERENCE ACTION
Clodfelter Cannon ClJ Favorable
McVaney GO Fav/CS
RC

Please see Section VIII. for Additional Information:

A. COMMITTEE SUBSTITUTE..... Statement of Substantial Changes

B. AMENDMENTS........ccccvvvvinnne |:| Technical amendments were recommended
|:| Amendments were recommended
|:| Significant amendments were recommended

Summary:

CS/SB 824 makes forensic behavioral health evaluations filed with the court pursuant to ch. 916,
F.S., confidential and exempt from public records disclosure requirements.

The bill provides a statement of public necessity for the exemption as required by the Florida
Constitution.

Because the bill creates new public records exemptions, the bill requires a two-thirds vote of
each house of the Legislature for passage.

This bill creates section 916.1065 of the Florida Statutes.
Present Situation:
Public Records Laws

The Florida Constitution provides every person the right to inspect or copy any public record
made or received in connection with the official business of any public body, officer, or
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employee of the state, or of persons acting on their behalf.! The records of the legislative,
executive, and judicial branches are specifically included.?

The Florida Statutes also specify conditions under which public access must be provided to
government records. The Public Records Act® guarantees every person’s right to inspect and
copy any state or local government public record® at any reasonable time, under reasonable
conditions, and under supervision by the custodian of the public record.’

Only the Legislature may create an exemption to public records requirements.® Such an
exemption must be created by general law and must specifically state the public necessity
justifying the exemption.” Further, the exemption must be no broader than necessary to
accomplish the stated purpose of the law. A bill enacting an exemption may not contain other
substantive provisions® and must pass by a two-thirds vote of the members present and voting in
each house of the Legislature.’

The Open Government Sunset Review Act (the Act) prescribes a legislative review process for
newly created or substantially amended public records or open meetings exemptions.° It
requires the automatic repeal of such exemption on October 2nd of the fifth year after creation or
substantial amendment, unless the Legislature reenacts the exemption.'! The Act provides that a
public records or open meetings exemption may be created or maintained only if it serves an
identifiable public purpose and is no broader than is necessary to meet such public purpose.*?

; FLA. CONST., art. |, s. 24(a).

Id.
® Chapter 119, F.S.
* Section 119.01 1(12), F.S., defines “public records” to mean “all documents, papers, letters, maps, books, tapes,
photographs, films, sound recordings, data processing software, or other material, regardless of the physical form,
characteristics, or means of transmission, made or received pursuant to law or ordinance or in connection with the transaction
of official business by any agency.” Section 119.011(2), F.S., defines “agency” to mean as “any state, county, district,
authority, or municipal officer, department, division, board, bureau, commission, or other separate unit of government created
or established by law including, for the purposes of this chapter, the Commission on Ethics, the Public Service Commission,
and the Office of Public Counsel, and any other public or private agency, person, partnership, corporation, or business entity
acting on behalf of any public agency.” The Public Records Act does not apply to legislative or judicial records (see Locke v.
Hawkes, 595 So.2d 32 (Fla. 1992)).
> Section 119.07(1)(a), F.S.
® FLA. CONST., art. |, 5. 24(c). There is a difference between records the Legislature designates as exempt from public records
requirements and those the Legislature designates confidential and exempt. A record classified as exempt from public
disclosure may be disclosed under certain circumstances (see WFTV, Inc. v. The School Board of Seminole, 874 So.2d 48
(Fla. 5th DCA 2004), review denied 892 So.2d 1015 (Fla. 2004); City of Riviera Beach v. Barfield, 642 So.2d 1135 (Fla. 4th
DCA 2004); and Williams v. City of Minneola, 575 So.2d 687 (Fla. 5th DCA 1991). If the Legislature designates a record as
confidential and exempt from public disclosure, such record may not be released, by the custodian of public records, to
anyone other than the persons or entities specifically designated in the statutory exemption (see Attorney General Opinion
85-62, August 1, 1985).
"FLA. CONST., art. |, s. 24(c).
® The bill may, however, contain multiple exemptions that relate to one subject.
° FLA. CONST., art. I, s. 24(c).
1% Section 119.15, F.S. An exemption is substantially amended if the amendment expands the scope of the exemption to
include more records or information or to include meetings as well as records (s. 119.15(4)(b), F.S.). The requirements of the
Act do not apply to an exemption that is required by federal law or that applies solely to the Legislature or the State Court
System (s. 119.15(2), F.S.).
1 Section 119.15(3), F.S.
12 Section 119.15(6)(b), F.S.



BILL: CS/SB 824 Page 3

Forensic Mental Health®®

Forensic Services

Chapter 916, F.S., addresses the treatment and adjudication of individuals who have been
charged with felonies and found incompetent to proceed to trial due to mental illness, mental
retardation, or autism, or who are acquitted by reason of insanity.

Department of Children and Family Services

Part Il of ch. 916, F.S., relates to forensic services for persons who are mentally ill and describes
the criteria and procedures for the examination, involuntary commitment, and adjudication of
persons who are incompetent to proceed to trial due to mental iliness or who have been
adjudicated not guilty by reason of insanity. Persons committed under ch. 916, F.S., are
committed to the custody of the Department of Children and Family Services (DCF).

Section 916.12(3), F.S., authorizes the court to appoint experts to evaluate a criminal defendant’s
mental condition. In determining whether a defendant is competent to proceed, the examining
expert must provide a report to the court regarding the defendant’s capacity to appreciate the
charges or allegations against him, appreciate the range and nature of possible penalties,
understand the adversarial nature of the legal process, consult with counsel, behave appropriately
in court, and testify relevantly. A defendant must be evaluated by at least two experts prior to
being involuntarily committed.** A defendant charged with a felony who is found incompetent to
proceed may be involuntarily committed if the court finds by clear and convincing evidence:

(1) that the defendant is mentally ill; (2) all available, least restrictive alternatives are inadequate;
and (3) there is a substantial probability that the mental illness will respond to treatment and that
the defendant will be restored to competency.™

DCF provides mental health assessment, evaluation, and treatment of individuals who are
committed following adjudication as incompetent to proceed or not guilty by reason of insanity.
These individuals are charged with a felony offense and must be admitted to a treatment facility
within 15 days of the department’s receipt of the commitment packet from the court.*®

Agency for Persons with Disabilities

The Agency for Persons with Disabilities (APD) provides forensic services to defendants
charged with a felony who have been found incompetent to proceed due to retardation or autism.
Defendants with retardation or autism must be evaluated by at least one expert with expertise in
evaluating persons with retardation or autism in order to evaluate the mental condition of the
defendant.’” A defendant is considered incompetent to proceed if the expert finds that the
defendant:

o Meets the definition of retardation or autism;

3 Much of the information included in this portion of the analysis is from the Interim Report by the Senate Committee on
Children, Families, and Elder Affairs, Forensic Hospital Diversion Pilot Program (Oct. 2010). The report is available at
http://www.flsenate.gov/Committees/InterimReports/2011/2011-106cf.pdf (last visited March 12, 2013).

45.916.12(2), F.S.

155.916.13(1), F.S. See also, s. 916.302, F.S.

16 See 5. 916.107(1)(a), F.S.

s, 916.301, F.S.
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¢ Does not have the sufficient present ability to consult with his or her attorney with a
reasonable degree of rational understanding; and
e Has no rational and factual understanding of the proceedings.*®

If the expert finds that the defendant is incompetent to proceed due to the defendant’s retardation
or autism, the expert must prepare a report for the court recommending training for the defendant
in order to attain competency.'® Individuals charged with a felony and found incompetent to
proceed due to retardation or autism are committed to APD for appropriate training.?® In certain
circumstances, the court may order the conditional release of a defendant found incompetent to
proceed gllue to retardation or autism based on an approved plan for providing community-based
training.

Restoration of Competency

Competency restoration is designed to help defendants meaningfully participate in their own
defense. If the court determines that the defendant is a danger to himself or others, it may
involuntarily commit the defendant to a secure forensic facility.?” If the court finds that the
defendant does not pose a risk to public safety, it may place the defendant on conditional release
to receive competency restoration training in the community

A defendant who is committed or placed on conditional release pursuant to ch. 916, F.S., is
returned to court periodically for a review and report on his or her condition.?* Generally, a
review is conducted:

e No later than 6 months after the date of admission;

e Atthe end of any extended period of commitment;

e Atany time upon the facility administrator’s communication to the court that the defendant
no longer meets commitment criteria; and

e Upon counsel’s Motion for Review having been granted.

Once a defendant is determined to have regained his or her competence to proceed, the court is
notified and a hearing is set for the judge to determine the defendant’s competency.25 If the court
finds the defendant to be competent, the criminal proceeding resumes. If, however, the court
finds the defendant incompetent to proceed, the defendant is returned to a forensic facility or
community restoration on conditional release until competency is restored.”

Confidentiality of Forensic Behavioral Health Evaluations

185.916.3012, F.S.

195, 916.3012(4), F.S.

%05.916.302, F.S.

*15.916.304, F.S.

*25.916.13, F.S.

%35,916.17, F.S.

55, 916.13(2), 916.15(3) and 916.302(2)(a), F.S. See also s. 985.19(4)(e), (5) and (6), F.S., related to the court’s jurisdiction
and reporting requirements in juvenile cases.

% Rule 3.212, Fla.R.Crim.P.

% .
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According to the Office of the State Courts Administrator, most forensic behavioral health
evaluations filed with the court are neither confidential nor exempt under existing law or court
rules.?’

A court may order records to be made confidential on a case-by-case basis; however, only the
Legislature may create a new general public records exemption for judicial records.?®

Il. Effect of Proposed Changes:

The bill creates s. 916.1065, F.S., to make forensic behavioral health evaluations filed with the
court pursuant to ch. 916, F.S., confidential and exempt from public records disclosure
requirements. The term “forensic behavioral health evaluation” is defined in the bill as meaning:

[A]ny record, including supporting documentation, derived from a competency,
substance abuse, psychosexual, psychological, psychiatric, psychosocial,
cognitive impairment, sanity, or other mental health evaluation of an individual.?

The bill provides the following statement of public necessity for the exemptions as required by
the Florida Constitution:

The Legislature finds that it is a public necessity that forensic behavioral health
evaluations filed with the court pursuant to chapter 916, Florida Statutes, be
confidential and exempt from disclosure under s. 24(a), Art. | of the State
Constitution. The personal health of an individual and the treatment he or she
receives is an intensely private matter. An individual’s forensic behavioral health
evaluation should not be made public merely because it is filed with the court.
Protecting forensic behavioral health evaluations is necessary to consistently
protect the health care privacy rights of all persons. Making these evaluations
confidential and exempt will protect information of a sensitive personal nature,
the release of which would cause unwarranted damage to the reputation of an
individual. Further, the knowledge that sensitive personal information is subject to
disclosure could have a chilling effect on mental health experts who conduct the
evaluations for use by the court. Therefore, making these evaluations confidential
and exempt allows courts to effectively and efficiently make decisions relating to
the competency of individuals who interact with the state courts system.

The bill specifies that the exemptions stand repealed October 2, 2018, pursuant to the Open
Government Sunset Review Act, unless reviewed and saved from repeal through reenactment by
the Legislature.

The bill takes effect upon becoming a law.

%7 Senate Bill 824 Judicial Impact Statement, Office of the State Courts Administrator, March 15, 2013 (on file with the
Senate Governmental Oversight and Accountability Committee).

%% In re Amendments to Florida Rule of Judicial Administration 2.420, 68 So.3d 228 (Fla. 2011).

% The types of records protected by the bill are already afforded confidentiality pursuant to s. 916.107(8), F.S., if they
become part of a clinical record. In such cases, release of the records is governed by the provisions of that subsection.
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V.

VI.

VII.

Constitutional Issues:

A.

Municipality/County Mandates Restrictions:
Not applicable. This bill does not appear to affect county or municipal governments.
Public Records/Open Meetings Issues:

Vote Requirement

Article 1, s. 24(c), of the Florida Constitution requires a two-thirds vote of the members
present and voting in each house of the Legislature for passage of a newly-created public
records exemption. Because the bill creates new public records exemptions, the bill
requires a two-thirds vote of each house of the Legislature for passage.

Public Necessity Statement

Article 1, s. 24(c), of the Florida Constitution requires a public necessity statement for a
newly created public records exemption. Because this bill creates new public records
exemptions, it includes a public necessity statement.

Trust Funds Restrictions:

None.

Fiscal Impact Statement:

A.

Tax/Fee Issues:

None.

Private Sector Impact:
None.

Government Sector Impact:

None.

Technical Deficiencies:

None.

Related Issues:

None.
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VIII. Additional Information:

A. Committee Substitute — Statement of Substantial Changes:
(Summarizing differences between the Committee Substitute and the prior version of the bill.)

CS by Governmental Oversight and Accountability on April 9, 2013:

The CS:

e Removes references to s. 119.07(1), F.S., and to the Open Government Sunset
Review Act, as judicial records are not subject to those provisions.

e Removes a reference to release of protected records that become part of a clinical
record in certain circumstances, as that is already governed by current law.

o Clarifies the public necessity statement.

B. Amendments:

None.

This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate.
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Senate . House
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The Committee on Governmental Oversight and Accountability

(Simmons) recommended the following:
Senate Amendment (with title amendment)
Delete lines 21 - 50

and insert:

court under this chapter is confidential and exempt from s.

24 (a), Art. I of the State Constitution.

(2) As used in this section, the term “forensic behavioral

health evaluation” means any record, including supporting

documentation, derived from a competency, substance abuse,

psychosexual, psychological, psychiatric, psychosocial,

cognitive impairment, sanity, or other mental health evaluation

of an individual.

Page 1 of 2
4/8/2013 3:33:42 PM 585-03768-13




13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38

Florida Senate - 2013 COMMITTEE AMENDMENT
Bill No. SB 824

IR 2=

Section 2. The Legislature finds that it is a public

necessity that forensic behavioral health evaluations filed with

the court pursuant to chapter 916, Florida Statutes, be

confidential and exempt from disclosure under s. 24(a), Art. T

of the State Constitution. The personal health of an individual

and the treatment he or she receives is an intensely private

matter. An individual’s forensic behavioral health evaluation

should not be made public merely because it is filed with the

court. Protecting forensic behavioral health evaluations is

necessary to consistently protect the health care privacy rights

of all persons. Making these evaluations confidential and exempt

will protect information of a sensitive personal nature, the

release of which would cause unwarranted damage to the

reputation of an individual. Further, the knowledge that

sensitive personal information is subject to disclosure could

have a chilling effect on mental health experts who conduct the

evaluations for use by the court. Therefore, making these

evaluations confidential and exempt allows courts to effectively

and efficiently make decisions relating to the competency of

individuals who interact with the state courts system.

================= T I TLE AMENDMEN T ================
And the title is amended as follows:

Delete lines 7 - 10
and insert:

providing a

Page 2 of 2
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By Senator Garcia

38-00926-13 2013824

A bill to be entitled
An act relating to public records; creating s.
916.1065, F.S.; creating an exemption from public
records requirements for a forensic behavioral health
evaluation filed with a court; providing a definition
for the term “forensic behavioral health evaluation”;
authorizing the release of such evaluations under
certain circumstances; providing for future
legislative review and repeal of the exemption under
the Open Government Sunset Review Act; providing a
statement of public necessity, applicability, and

construction; providing an effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Section 916.1065, Florida Statutes, is created

to read:

916.1065 Confidentiality of forensic behavioral health

evaluations:

(1) A forensic behavioral health evaluation filed with the

court under this chapter is confidential and exempt from the

provisions of s. 119.07(1) and s. 24(a), Art. I of the State

Constitution.

(2) As used in this section, the term “forensic behavioral

health evaluation” means any record, including supporting

documentation, derived from a competency, substance abuse,

psychosexual, psychological, psychiatric, psychosocial,

cognitive impairment, sanity, or other mental health evaluation

of an individual.

Page 1 of 2
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(3) As provided by law, if the evaluation becomes part of a

clinical record, the evaluation may be released as provided in
s. 916.107(8).

(4) This section is subject to the Open Government Sunset

Review Act in accordance with s. 119.15 and shall stand repealed

on October 2, 2018, unless reviewed and saved from repeal

through reenactment by the Legislature.

Section 2. The Legislature finds that it is a public

necessity that forensic behavioral health evaluations filed with

the court pursuant to chapter 916, Florida Statutes, be

confidential and exempt from disclosure under public records

requirements. The personal health of an individual and the

treatment he or she receives is an intensely private matter. An

individual’s forensic behavioral health evaluation should not be

made public merely because it is filed with the court.

Protecting forensic behavioral health evaluations is necessary

to consistently protect the health care privacy rights of all

persons. This exemption applies during all judicial proceedings

unless such records are released as provided by law. This

exemption is limited and no broader than necessary to accomplish

the stated purpose.

Section 3. This act shall take effect upon becoming a law.

Page 2 of 2
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Civil Justice
Appropriations Subcommittee on Health and Human
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Transportation
Health Policy
Agriculture
Transportation

JOINT COMMITTEE:

SENATOR RENE GARCIA Joint Committee on Administrative Procedures
38th District

April 9, 2013

The Honorable Jeremy Ring

Chair, Government Oversight & Accountability Committee
415 Knott Building

404 S. Monroe Street

Tallahassee, FL 32399-1100

Dear ChairmanRing:

Due to a scheduling conflict, | will not be able to present my bill SB 824 Public
Records/Forensic Behavioral Health Evaluation and SB 1014 Public Records/
Participants in Treatment-Based Drug Court Programs, at your committee meeting
Monday afternoon. | ask that you allow a member of my staff David Marin to present the

bill on my behalf. If there is any other information needed please do not hesitate to

contact me. Thank you.

Sincerely,

State Senator René Garcia

District 38
RG:dm

CC: Joe McVaney, Staff Director

REPLY TO:
0 2100 Coral Way, Suite 505, Miami, Florida 33145 (305) 643-7200
0 312 Senate Office Building, 404 South Monroe Street, Tallahassee, Florida 32399-1100 (850) 487-5040

Senate’s Website: www.flsenate.gov

DON GAETZ GARRETT RICHTER
President of the Senate President Pro Tempore
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The Honorable Jeremy Ring

Chair, Governmental Oversight and Accountability Committee
405 Senate Office Building

404 S. Monroe Street

Tallahassee, FL 32399-1100

Dear Chairman Ring:

This letter should serve as a request to have my bill SB 824 Public Records/Forensic

Behavioral Health Evaluation heard at the next possible committee meeting. If there is

any other information needed please do not hesitate to contact me. Thank you.

Sincerely,

! /
/.

State Senator René Garcia
District 38

RG:dm

CC: Joe McVaney, Staff Director

REPLY TO:
0 2100 Coral Way, Suite 505, Miami, Florida 33145 (305) 643-7200
0 312 Senate Office Building, 404 South Monroe Street, Tallahassee, Florida 32399-1100 (850) 487-5040
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DON GAETZ GARRETT RICHTER
President of the Senate President Pro Tempore



The Florida Senate

BILL ANALYSIS AND FISCAL IMPACT STATEMENT

(This document is based on the provisions contained in the legislation as of the latest date listed below.)

Prepared By: The Professional Staff of the Committee on Governmental Oversight and Accountability

CS/SB 1014

INTRODUCER: ~ Governmental Oversight and Accountability Committee and Senator Garcia

SUBJECT: Public Records/Participants in Treatment-based Drug Court Programs
April 9, 2013 REVISED:
ANALYST STAFF DIRECTOR REFERENCE ACTION
1. Shankle Cibula JU Favorable
2. Naf McVaney GO Fav/CS
3. RC
4.
5.
6.
Please see Section VIIl. for Additional Information:
A. COMMITTEE SUBSTITUTE..... Statement of Substantial Changes
B. AMENDMENTS......cccovveeeen. |:| Technical amendments were recommended
|:| Amendments were recommended
|:| Significant amendments were recommended
Summary:

CS/SB 1014 creates a public records exemption for information relating to a participant or a
person considered for participation in a treatment-based drug court program which is contained
in the following records, reports, and evaluations:

Records relating to initial screenings for participants in the program.

Records relating to substance abuse screenings.

Behavioral health evaluations.

Subsequent treatment status reports.

The bill provides that the exemption is subject to legislative review and repeal under the Open
Government Sunset Review Act. The bill also contains a statement of public necessity as
required by the Florida Constitution.

Because this bill creates a public records exemption, it requires a two-thirds vote of the members
present and voting in each house of the Legislature for passage.

This bill substantially amends section 397.334, Florida Statutes.
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. Present Situation:
Public Records Laws

The Florida Constitution provides every person the right to inspect or copy any public record
made or received in connection with the official business of any public body, officer, or
employee of the state, or of persons acting on their behalf.! The records of the legislative,
executive, and judicial branches are specifically included.?

The Florida Statutes also specify conditions under which public access must be provided to
government records. The Public Records Act® guarantees every person’s right to inspect and
copy any state or local government public record® at any reasonable time, under reasonable
conditions, and under supervision by the custodian of the public record.

Only the Legislature may create an exemption to public records requirements.® Such an
exemption must be created by general law and must specifically state the public necessity
justifying the exemption.” Further, the exemption must be no broader than necessary to
accomplish the stated purpose of the law. A bill enacting an exemption may not contain other
substantive provisions® and must pass by a two-thirds vote of the members present and voting in
each house of the Legislature.’

The Open Government Sunset Review Act (the Act) prescribes a legislative review process for
newly created or substantially amended public records or open meetings exemptions.° It

; FLA. CONST., art. |, s. 24(a).

Id.
® Chapter 119, F.S.
4 Section 119.011(12), F.S., defines “public records” to mean “all documents, papers, letters, maps, books, tapes,
photographs, films, sound recordings, data processing software, or other material, regardless of the physical form,
characteristics, or means of transmission, made or received pursuant to law or ordinance or in connection with the transaction
of official business by any agency.” Section 119.011(2), F.S., defines “agency” to mean as “any state, county, district,
authority, or municipal officer, department, division, board, bureau, commission, or other separate unit of government created
or established by law including, for the purposes of this chapter, the Commission on Ethics, the Public Service Commission,
and the Office of Public Counsel, and any other public or private agency, person, partnership, corporation, or business entity
acting on behalf of any public agency.” The Public Records Act does not apply to legislative or judicial records (see Locke v.
Hawkes, 595 So.2d 32 (Fla. 1992)).
> Section 119.07(1)(a), F.S.
® FLA. CONST., art. |, s. 24(c). There is a difference between records the Legislature designates as exempt from public records
requirements and those the Legislature designates confidential and exempt. A record classified as exempt from public
disclosure may be disclosed under certain circumstances (see WFTV, Inc. v. The School Board of Seminole, 874 So.2d 48
(Fla. 5th DCA 2004), review denied 892 So.2d 1015 (Fla. 2004); City of Riviera Beach v. Barfield, 642 So.2d 1135 (Fla. 4th
DCA 2004); and Williams v. City of Minneola, 575 So.2d 687 (Fla. 5th DCA 1991). If the Legislature designates a record as
confidential and exempt from public disclosure, such record may not be released, by the custodian of public records, to
anyone other than the persons or entities specifically designated in the statutory exemption (see Attorney General Opinion
85-62, August 1, 1985).
"FLA. CONST., art. I, s. 24(c).
® The bill may, however, contain multiple exemptions that relate to one subject.
° FLA. CONST., art. I, s. 24(c).
1% Section 119.15, F.S. An exemption is substantially amended if the amendment expands the scope of the exemption to
include more records or information or to include meetings as well as records (s. 119.15(4)(b), F.S.). The requirements of the
Act do not apply to an exemption that is required by federal law or that applies solely to the Legislature or the State Court
System (s. 119.15(2), F.S.).
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requires the automatic repeal of such exemption on October 2nd of the fifth year after creation or
substantial amendment, unless the Legislature reenacts the exemption.'* The Act provides that a
public records or open meetings exemption may be created or maintained only if it serves an
identifiable public purpose and is no broader than is necessary to meet such public purpose.*?

Treatment-Based Drug Court Programs

Section 397.334, F.S., allows counties to fund a treatment-based drug court program (program)
under which persons in the justice system identified as having a substance abuse problem can
receive individually tailored treatment.*® Such programs may include pretrial intervention
programs, treatment-based drug court programs, post-adjudicatory programs, and review of the
status of compliance or noncompliance of sentenced offenders through a treatment based drug
court program.**

Entry into a treatment-based drug court program must be voluntary, and written consent of the
individual is necessary for a court to order him or her into a program.™ As part of a program, a
person may be required to receive substance abuse screenings and continual monitoring and
evaluations.*® Records of the screenings and evaluations may be reviewed by court officials as
part of a process of determining the individual’s compliance with the treatment-based drug court
program.

Confidentiality of Treatment-based Drug Court Program Records

There is no existing public records exemption for records relating to participation in a treatment-
based drug court program. A court may order records to be made confidential on a case-by-case
basis; however, only the Legislature may create a new general public records exemption for
judicial records.'’

However, federal law restricts disclosure of information that:

e Would identify a person has applied for or been given diagnosis or treatment for alcohol or
drug abuse at a federally assisted program and includes any individual who, after arrest on a
criminal charge, is identified as an alcohol or drug abuser in order to determine that
individual’s eligibility to participate in a treatment program; and

e Isdrug abuse or alcohol abuse information obtained by a federally assisted drug abuse or
alcohol abuse program for the purpose of treating alcohol or drug abuse, making a diagnosis
for that treatment, or making a referral for that treatment.'

An alcohol abuse or drug abuse program is considered to be federally assisted if it is:
e Conducted in whole or in part by any department or agency of the United States;

1 Section 119.15(3), F.S.

12 Section 119.15(6)(b), F.S.

13 Section 397.334(1), F.S.

14 Section 397.334(5), F.S.

15 Section 397.334(2), F.S.

16 Section 397.334(4), F.S.

" In re Amendments to Florida Rule of Judicial Administration 2.420, 68 So.3d 228 (Fla. 2011).
8 See 42 C.F.R. 2.
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Carried out under a license or other authorization granted by any department or agency of the
United States;

Supported by funds provided by any department or agency of the United States; or

Assisted by the Internal Revenue Service of the Department of the Treasury through the
allowance of income tax deductions for contributions to the program or through the granting
of tax exempt status to the program.*®

Federal law, therefore, may afford some level of protection to certain state court records relating
to participation in treatment-based drug court program.

Effect of Proposed Changes:

The bill provides that information relating to a participant or a person considered for
participation in a treatment-based drug court program which is contained in the following
records, reports, and evaluations is confidential and exempt from public records disclosure
requirements:

Records relating to initial screenings for participation in the program.
Records relating to substance abuse screenings.

Behavioral health evaluations.

Subsequent treatment status reports.

The bill provides that the public records exemption is subject to legislative review and repeal
under the Open Government Sunset Review Act and as such, stands repealed October 2, 2018,
unless reviewed and saved from repeal by reenactment of the Legislature.

The bill also contains a statement of public necessity as required by the Florida Constitution.

The bill takes effect upon becoming a law.

Constitutional Issues:

A.

Municipality/County Mandates Restrictions:

Not applicable. This bill does not appear to require counties or municipalities to spend
funds or take action requiring the expenditure of funds, reduce the authority that counties
or municipalities have to raise revenues in the aggregate, or reduce the percentage of state
tax shared with counties or municipalities.

Public Records/Open Meetings Issues:

Vote Requirement

Avrticle |, s. 24(c) of the Florida Constitution requires a newly created or expanded public
records or open meetings exemption to pass by a two-thirds vote of the members present
and voting in each house. This bill creates a new public records exemption; therefore, a
two-thirds vote is required.

¥4.
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VI.

VII.

VIII.

Public Necessity Statement

Article 1, s. 24(c) of the Florida Constitution requires a bill creating or expanding a public
records or open meetings exemption to contain a public necessity statement. This bill
creates a new public records exemption; therefore, this bill includes a public necessity
statement.

Single Subject Requirement

Article 1, s. 24(c) of the Florida Constitution requires a bill creating or expanding a public
records or open meetings exemption to contain no other substantive provisions. Because
this bill creates a public records exemption, it does not contain other substantive
provisions.

Trust Funds Restrictions:

None.

Fiscal Impact Statement:

A.

Tax/Fee Issues:

None.

Private Sector Impact:
None.

Government Sector Impact:

None.

Technical Deficiencies:

None.

Related Issues:

None.

Additional Information:

A.

Committee Substitute — Statement of Substantial Changes:
(Summarizing differences between the Committee Substitute and the prior version of the bill.)

CS by Governmental Oversight and Accountability on April 9, 2013:

The CS:

¢ Restructures the public records exemption.

o Clarifies that the public records exemption applies to both participants in treatment-
based drug court programs and persons considered for participation in such programs.

o Clarifies the public necessity statement.
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B. Amendments:

None.

This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate.
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LEGISLATIVE ACTION
Senate . House
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The Committee on Governmental Oversight and Accountability

(Simmons) recommended the following:
Senate Amendment (with title amendment)

Delete everything after the enacting clause
and insert:

Section 1. Subsection (10) is added to section 397.334,
Florida Statutes, to read:

397.334 Treatment-based drug court programs.—

(10) (a) Information relating to a participant or a person

considered for participation in a treatment-based drug court

program which is contained in the following records, reports,

and evaluations is confidential and exempt from s. 119.07(1) and

s. 24(a), Art. I, of the State Constitution:

Page 1 of 3
4/8/2013 3:31:17 PM 585-03771A-13
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1. Records relating to initial screenings for participation

in the program.

2. Records relating to substance abuse screenings.

3. Behavioral health evaluations.

4. Subsequent treatment status reports.

(b) This subsection is subject to the Open Government

Sunset Review Act in accordance with s. 119.15 and shall stand

repealed on October 2, 2018, unless reviewed and saved from

repeal through reenactment by the Legislature.

Section 2. The Legislature finds that it is a public

necessity that information relating to a participant or person

considered for participation in a treatment-based drug court

program under s. 397.334, Florida Statutes, which is contained

in certain records, reports, and evaluations, be made

confidential and exempt from s. 119.07(1), Florida Statutes, and

s. 24(a), Art. I of the State Constitution. Protecting

information contained in records relating to initial screenings

for participation in a treatment-based drug court program,

records relating to substance abuse screenings, behavioral

health evaluations, and subsequent treatment status reports is

necessary to protect the privacy rights of participants or

individuals considered for participation in treatment-based drug

court programs. Accordingly, the Legislature finds that the

chilling effect to an individual who is seeking treatment for

his or her substance abuse which would result from the release

of this information substantially outweighs any public benefit

derived from disclosure to the public. Making this information

confidential and exempt will protect information that is of a

sensitive, personal nature; thus, the release of this
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information would cause unwarranted damage to the reputation of

an individual. Furthermore, making this information confidential

and exempt will encourage individuals to participate in drug

court programs, and thereby promote the effective and efficient

administration of treatment-based drug court programs.

Section 3. This act shall take effect upon becoming a law.

================= T ] TLE A MEDNDDMENT ================

And the title is amended as follows:
Delete everything before the enacting clause

and insert:

A bill to be entitled

An act relating to public records; amending s.
397.334, F.S.; exempting from public records
requirements information from the initial screenings
for participation in a treatment-based drug court
program, substance abuse screenings, behavioral health
evaluations, and subsequent treatment status reports
regarding a participant or a person considered for
participation in a treatment-based drug court program;
providing for future repeal and legislative review of
the exemption under the Open Government Sunset Review
Act; providing a statement of public necessity;

providing an effective date.
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SB 1014

By Senator Garcia

38-00927-13

20131014
A bill to be entitled

An act relating to public records; amending s.

397.334,

F.S.; exempting from public records

requirements the initial screenings for a treatment-

based drug court program, substance abuse screenings,

behavioral health evaluations, and subsequent

treatment status reports regarding a participant in a

treatment-based drug court program; providing for

future repeal and legislative review of the exemption

under the Open Government Sunset Review Act; providing

a statement of public necessity; providing an

effective date.

Be It Enacted

by the Legislature of the State of Florida:

Section 1. Subsection (10) is added to section 397.334,

Florida Statutes, to read:

397.334 Treatment-based drug court programs.—

(10) Initial screenings for participation in a treatment-

based drug court program, substance abuse screenings, behavioral

health evaluations, and subsequent treatment status reports

relating to a

participant in a treatment-based drug court

program under

this section are confidential and exempt from s.

119.07(1) and

s. 24(a), Art. I of the State Constitution. This

subsection is

subject to the Open Government Sunset Review Act

in accordance

with s. 119.15 and shall stand repealed on October

2, 2018, unless reviewed and saved from repeal through

reenactment by the Legislature.

Section 2. The Legislature finds that it is a public
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necessity that initial screenings for participation in a

treatment-based drug court program, substance abuse screenings,

behavioral health evaluations, and subsequent treatment status

reports relating to a participant in a treatment-based drug

court program under s. 397.334, Florida Statutes, be made exempt

from public records requirements. This exemption is necessary to

protect the privacy rights of participants in treatment-based

drug court programs. These records are federally recognized as

confidential in 42 C.F.R. 2, regarding the confidentiality of

records of patients who suffer from alcohol or drug abuse.

Accordingly, the Legislature finds that the chilling effect to a

participant who is seeking treatment for his or her substance

abuse which would result from the release of his or her

evaluations, screenings, and reports substantially outweighs any

public benefit derived from disclosure to the public.

Section 3. This act shall take effect upon becoming a law.
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SENATOR RENE GARCIA Joint Committee on Administrative Procedures
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April 9, 2013

The Honorable Jeremy Ring

Chair, Government Oversight & Accountability Committee
415 Knott Building

404 S. Monroe Street

Tallahassee, FL 32399-1100

Dear ChairmanRing:

Due to a scheduling conflict, | will not be able to present my bill SB 824 Public
Records/Forensic Behavioral Health Evaluation and SB 1014 Public Records/
Participants in Treatment-Based Drug Court Programs, at your committee meeting
Monday afternoon. | ask that you allow a member of my staff David Marin to present the

bill on my behalf. If there is any other information needed please do not hesitate to

contact me. Thank you.

Sincerely,

State Senator René Garcia

District 38
RG:dm

CC: Joe McVaney, Staff Director

REPLY TO:
0 2100 Coral Way, Suite 505, Miami, Florida 33145 (305) 643-7200
0 312 Senate Office Building, 404 South Monroe Street, Tallahassee, Florida 32399-1100 (850) 487-5040
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President of the Senate President Pro Tempore




THE FLORIDA SENATE

/ APPEARANCE RECORD
Jl & / 3

(Deliver BOTH copies of this form to the Senator or Senate Professional Staff conducting the meeting)

’ Meeting Date
Topic puL (Q @QC@ (/qu ) Bill Number /D/%L
- (if applicable)
Name ? o) ‘li)‘ej“ ["‘& Mo e [ Amendment Barcode

Job Title @@ A (oo NS e / Fapplicable
Address @ D SAX 7 .7 Phone "/‘)'/5@ &@ "";L/g 7

S’.ree’ /M[CLA&SS e ]L‘/ RN Z*E—mail @L&Kh& /Vz“’l""@ (/
e WHVE HJW%SUﬂﬂOé:7‘ S @ Gu | con

Speaking: For [ ]Against [ ]Information

~ —
Representing 7‘/ﬁ/ p L)é [{ C_ DG f\ﬁﬁ/cﬂ JS
Appearing at request of Chair: [_]Yes [ _|No Lobbyist registered with Legislature: (;;])(es [ INo

Whlll/\jﬁﬁ\/& M S\JQPO)@

it is a Senate tradition to encourage public testimony, time may not permit all persons wishing to speak to be heard at this
meeting. Those who do speak may be asked to limit their remarks so that as many persons as possible can be heard.

This form is part of the public record for this meeting. S-001 (10/20/11)

THE FLORIDA SENATE

APPEARANCE RECORD

L1 l ﬁ ) i ‘3 (Deliver BOTH copies of this form to the Senator or Senate Professional Staff conducting the meeting)
Meeting Date
. e Recoaas/ ® C, )oY
Topic “‘\3 - ‘55_ (ug Lo Bill Number S )o)

- R m \ d (if applicable)
Name L (¢ |\ 'aclure Amendment Barcode

1 —)" . (if applicable)
Job Title Jwﬁ+efao v . Qe) uﬁ/‘o "Sj Sk (\‘)u{ S ‘q Am.q"sﬁ?«h& i
» g D€ A
Address gD J Scw\\‘L B w \/“) f“}" Phone “Q Vi

Stree )14‘ L\hd &d& PL Blgqs,q E-mail % S‘) "'Q) 12 - 5‘0%1

State Zip MG\(JL&(Q‘Q@{()LDMJ;B”
Speaking \E] For [ ]Against [ ]Information d

Representing —S——i’i“‘h’ C 0wty ~<'-a—3tf-, @

Appearing at request of Chair: [_]Yes [ |No Lobbyist registered with LegislaM Yes [ |No

While it is a Senate tradition to encourage public testimony, time may not permit all persons wishing to speak to be heard at this
meeting. Those who do speak may be asked to limit their remarks so that as many persons as possible can be heard.

This form is part of the public record for this meeting. $-001 (10/20/11)



SENATOR RENE GARCIA
40th District

March 13, 2013

The Honorable Jeremy Ring
Chair, Governmental Oversight and Accountability Committee

525 Knott Building
404 S. Monroe Street

Tallahassee, FL 32399-1100

Dear Chairman Ring:

THE FLORIDA SENATE

Tallahassee, Florida 32399-1100

COMMITTEES:

Communications, Energy, and Public Utilities, Vice
Chair

Appropriations Subcommittee on Criminal and
Civil Justice

Appropriations Subcommittee on Health and Human
Services

Transportation

Health Policy

Agriculture

Transportation

JOINT COMMITTEE:
Joint Committee on Administrative Procedures

This letter should serve as a request to have my bill SB 1014 Public Records/

Participants in Treatment-based Drug Court Programs heard at the next possible

committee meeting. If there is any other information needed please do not hesitate to

contact me. Thank you.

Sincerely,

State Senator René Garcia
District 38

RG:dm

CC: Joe McVaney, Staff Director

REPLY TO:

0 2100 Coral Way, Suite 505, Miami, Florida 33145 (305) 643-7200
0 312 Senate Office Building, 404 South Monroe Street, Tallahassee, Florida 32399-1100 (850) 487-5040

DON GAETZ

Senate’s Website: www.flsenate.gov

President of the Senate

GARRETT RICHTER
President Pro Tempore
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The Florida Senate

BILL ANALYSIS AND FISCAL IMPACT STATEMENT

(This document is based on the provisions contained in the legislation as of the latest date listed below.)

Prepared By: The Professional Staff of the Committee on Governmental Oversight and Accountability

BILL:

CS/CS/SB 1734

INTRODUCER:  Governmental Oversight and Accountability Committee, Criminal Justice Committee

and Senator Flores

SUBJECT: Public Records Exemption/Expunged Criminal History Records of Human Trafficking
Victims
DATE: April 9, 2013 REVISED:
ANALYST STAFF DIRECTOR REFERENCE ACTION

1. Dugger Cannon CJ Fav/CS
2. Naf McVaney GO Fav/CS
3. RC
4.
5.
6.

Please see Section VIII. for Additional Information:

A. COMMITTEE SUBSTITUTE..... Statement of Substantial Changes

B. AMENDMENTS........ccccvvvvinine |:| Technical amendments were recommended
|:| Amendments were recommended
|:| Significant amendments were recommended

Summary:

CS/CS/SB 1734, which is linked to the passage of SB 1644, creates a public record exemption
for a criminal history record of a victim of human trafficking that is ordered expunged.
Specifically, such record retained by the Florida Department of Law Enforcement (FDLE) is
confidential and exempt from public record requirements and cannot be disclosed to any person
or entity except upon order of a court of competent jurisdiction.

The bill provides for repeal of the exemption on October 2, 2018, pursuant to the Open
Government Sunset Review Act, unless reviewed and reenacted by the Legislature. It also
provides a statement of public necessity as required by the Florida Constitution.

This bill creates a new public record exemption; therefore, it requires a two-thirds vote of the
members present and voting in each house of the Legislature for final passage.

This bill substantially amends a currently nonexistent section of the Florida Statutes that is
created by the linked bill, SB 1644.
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. Present Situation:
Public Records Laws

The Florida Constitution provides every person the right to inspect or copy any public record
made or received in connection with the official business of any public body, officer, or
employee of the state, or of persons acting on their behalf.! The records of the legislative,
executive, and judicial branches are specifically included.?

The Florida Statutes also specify conditions under which public access must be provided to
government records. The Public Records Act® guarantees every person’s right to inspect and
copy any state or local government public record® at any reasonable time, under reasonable
conditions, and under supervision by the custodian of the public record.’

Only the Legislature may create an exemption to public records requirements.® Such an
exemption must be created by general law and must specifically state the public necessity
justifying the exemption.” Further, the exemption must be no broader than necessary to
accomplish the stated purpose of the law. A bill enacting an exemption may not contain other
substantive provisions® and must pass by a two-thirds vote of the members present and voting in
each house of the Legislature.’

The Open Government Sunset Review Act™ requires a newly created or expanded public records
exemption to be repealed on October 2 of the fifth year after enactment, unless reviewed and
reenacted by the Legislature.* It further provides that a public records exemption may be created

l FLA. CONST., art. |, s. 24(a).

Id.
® Chapter 119, F.S.
4 Section 119.011(12), F.S., defines “public records” to mean “all documents, papers, letters, maps, books, tapes,
photographs, films, sound recordings, data processing software, or other material, regardless of the physical form,
characteristics, or means of transmission, made or received pursuant to law or ordinance or in connection with the transaction
of official business by any agency.” Section 119.011(2), F.S., defines “agency” to mean “any state, county, district, authority,
or municipal officer, department, division, board, bureau, commission, or other separate unit of government created or
established by law including, for the purposes of this chapter, the Commission on Ethics, the Public Service Commission, and
the Office of Public Counsel, and any other public or private agency, person, partnership, corporation, or business entity
acting on behalf of any public agency.” The Public Records Act does not apply to legislative or judicial records (see Locke v.
Hawkes, 595 So.2d 32 (Fla. 1992)).
® Section 119.07(1)(a), F.S.
® FLA. CONST., art. I, s. 24(c). There is a difference between records the Legislature designates as exempt from public records
requirements and those the Legislature designates confidential and exempt. A record classified as exempt from public
disclosure may be disclosed under certain circumstances (see WFTV, Inc. v. The School Board of Seminole, 874 So.2d 48
(Fla. 5th DCA 2004), review denied 892 So.2d 1015 (Fla. 2004); City of Riviera Beach v. Barfield, 642 So.2d 1135 (Fla. 4th
DCA 2004); and Williams v. City of Minneola, 575 So.2d 687 (Fla. 5th DCA 1991). If the Legislature designates a record as
confidential and exempt from public disclosure, such record may not be released, by the custodian of public records, to
anyone other than the persons or entities specifically designated in the statutory exemption (see Attorney General Opinion
85-62, August 1, 1985).
"FLA. CONST., art. I, s. 24(c).
® The bill may, however, contain multiple exemptions that relate to one subject.
° FLA. CONST., art. I, s. 24(c).
19 Section 119.15, F.S.
! Section 119.15(3), F.S.
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or maintained only if it serves an identifiable public purpose and is no broader than is necessary
to meet the public purpose it serves.*

Public Record Exemption for Expunged Criminal History Records

A criminal history record of a minor or an adult that is ordered expunged must be physically
destroyed by any criminal justice agency having custody of such record, except that the FDLE
must retain criminal history records in all cases.™ Current law provides that a criminal history
record ordered expunged that is retained by FDLE is confidential and exempt from public
records requirements, and is not available to any person or entity except upon order of the court
with jurisdiction.™*

In addition, information relating to the existence of an expunged criminal history record is
confidential and exempt from public record requirements, except that FDLE must disclose the
existence of such record to specified entities for their respective licensing, access authorization,
and employment purposes as well as to criminal justice agencies for their respective criminal
justice purposes.’® Disclosure of the existence of such record to unauthorized persons is a first
degree misdemeanor.®

SB 1644 (linked to this bill)

SB 1644 creates s. 943.0583, F.S., entitled “human trafficking victim expunction.” The bill
authorizes a victim of human trafficking to petition the court for the expunction of any
conviction for an offense, except an offense listed in s. 775.084(1)(b)1., F.S.,” committed while
he or she was a victim of human trafficking, which offense was committed as a part of the
human trafficking scheme of which he or she was a victim, or at the direction of an operator of
the scheme. The bill defines “victim of human trafficking” to mean a person subjected to
coercion for the purpose of being used in human trafficking, a child under 18 years of age
subjected to human trafficking, or an individual subjected to human trafficking as defined by
federal law.

Effect of Proposed Changes:

The bill, which is linked to the passage of SB 1644, creates a public record exemption for a
criminal history record of a victim of human trafficking that is ordered expunged. Specifically,
such record retained by FDLE is confidential and exempt from public record requirements and
cannot be disclosed to any person or entity except upon order of a court of competent
jurisdiction.

12 Section 119.15(5)(b), F.S.
13 Section 943.0585(4), F.S.

4.

15 Section 943.0585(4)(c), F.S.

1% 1d. A first degree misdemeanor is punishable by serving up to one year in county jail and/or paying a fine not exceeding
$1,000. Sections 775.082 and 775.083, F.S.

7 The offenses listed in s. 775.084(1)(b)1., F.S, are arson; sexual battery; robbery; kidnapping; aggravated child abuse;
aggravated abuse of an elderly person or disabled adult; aggravated assault with a deadly weapon; murder; manslaughter;
aggravated manslaughter or an elderly person or disabled adult; aggravated manslaughter of a child; unlawful throwing,
placing, or discharging of a destructive device or bomb; armed burglary; aggravated battery; or aggravated stalking.
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A criminal justice agency may retain a notation indicating compliance with an order to expunge.

The bill also ?rovides the following statement of public necessity as required by the Florida
Constitution:®

The Legislature finds that it is a public necessity that a criminal history record ordered
expunged under s. 943.0583, Florida Statutes, that is retained by the Department of Law
Enforcement be made confidential and exempt from s. 119.07(1), Florida Statutes, and
s. 24(a), Art. | of the State Constitution. Persons who are victims of human trafficking
and who have been convicted of crimes committed at the behest of their traffickers are
themselves victims of crimes. Such victims face barriers to employment and other life
opportunities as long as these criminal convictions remain on record and accessible to
potential employers and others. It is necessary that these records be made confidential in
order for human trafficking victims to have the chance to rebuild their lives and reenter
society.

Finally, the bill provides for repeal of the exemption on October 2, 2018, unless reviewed and
saved from repeal by the Legislature.

The bill will take effect on the same date that SB 1644 or similar legislation takes effect, if such
legislation is adopted in the same legislative session or an extension thereof and becomes law.

Constitutional Issues:

A.

Municipality/County Mandates Restrictions:

Not applicable. The bill does not appear to require counties or municipalities to take an
action requiring the expenditure of funds, reduce the authority that counties or
municipalities have to raise revenue in the aggregate, or reduce the percentage of state tax
shared with counties or municipalities.

Public Records/Open Meetings Issues:

Vote Requirement

Article 1, s. 24(c) of the Florida Constitution requires a two-thirds vote of the members
present and voting for final passage of a newly created or expanded public record or
public meeting exemption. The bill creates a public record exemption; thus, it requires a
two-thirds vote for final passage.

Public Necessity Statement

Article 1, s. 24(c) of the Florida Constitution requires a public necessity statement for a
newly created or expanded public record or public meeting exemption. The bill creates a
public record exemption; thus, it includes a public necessity statement.

8 FLA. CONST,, art. I, s. 24(c).
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VI.

VII.

VIII.

Breadth of Exemption

Article 1, s. 24(c) of the Florida Constitution requires a newly created public record or
public meeting exemption to be no broader than necessary to accomplish the stated
purpose of the law. The bill creates a public record exemption limited to expunged
criminal records of victims of human trafficking.

C. Trust Funds Restrictions:
None.

Fiscal Impact Statement:

A. Tax/Fee Issues:
None.

B. Private Sector Impact:
None.

C. Government Sector Impact:

According to the FDLE, there is no fiscal impact as a result of this bill.*®
Technical Deficiencies:
None.
Related Issues:

It appears that a notation the bill authorizes a criminal justice agency to retain indicating
compliance with an order to expunge may be confidential and exempt from public records
requirements in accordance with s. 984.0585(4)(c), F.S. Because this bill does not republish the
existing public records exemption along with the exemption created by the bill, however, it is
unclear whether the current public records exemption would apply to such a notation. If not, the
next annual adoption and reenactment of the Florida Statutes would provide sufficient legislative
intent for s. 984.0585(4)(c), F.S., to apply to a notation retained by a criminal justice agency that
indicates compliance with an order to expunge a human trafficking victim’s criminal history.

Additional Information:

A. Committee Substitute — Statement of Substantial Changes:
(Summarizing differences between the Committee Substitute and the prior version of the bill.)

CS/CS by Governmental Oversight and Accountability on April 9, 2013:
The CS/CS clarifies the public necessity statement.

Y FDLE Legislative Analysis for SB 1734, dated March 14, 2013, on file with the Senate Criminal Justice Committee.
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CS by Criminal Justice on April 1, 2013:
Deletes the provision making information related to the existence of an expunged
criminal history record that is provided under paragraph (8) (b) confidential and exempt.

B. Amendments:

None.

This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate.
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LEGISLATIVE ACTION
Senate . House
Comm: RCS
04/09/2013

The Committee on Governmental Oversight and Accountability

(Simmons) recommended the following:
Senate Amendment
Delete lines 28 - 29

and insert:

Section 2. The Legislature finds that it is a public

necessity that a criminal history record ordered expunged under

s. 943.0583, Florida Statutes, that is retained by the

Department of Law Enforcement be made confidential and exempt

from s. 119.07(1l), Florida Statutes, and s. 24(a), Art. I of the

State Constitution. Persons who are victims of human trafficking

and

Page 1 of 1
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Florida Senate - 2013

By the Committee on Criminal Justice; and Senator Flores

591-03357-13
A bill to be entitled

An act relating to public records; amending s.
943.0583, F.S.; providing an exemption from public
records requirements for criminal history records of
victims of human trafficking expunged under s.
943.0583, F.S.; providing for future legislative
review and repeal of the exemption under the Open
Government Sunset Review Act; providing a statement of
public necessity; providing a contingent effective

date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Subsection (9) of section 943.0583, Florida
Statutes, 1is created to read:
943.0583 Human trafficking victim expunction.—

(9) (a) A criminal history record ordered expunged under

this section that is retained by the department is confidential

Cs for SB 1734

20131734cl

and exempt from s. 119.07(1) and s. 24(a), Art. I of the State

Constitution and shall not be disclosed to any person or entity

except upon order of a court of competent jurisdiction. A

criminal justice agency may retain a notation indicating

compliance with an order to expunge.

(b) This subsection is subject to the Open Government

Sunset Review Act in accordance with s. 119.15 and shall stand

repealed on October 2, 2018, unless reviewed and saved from

repeal through reenactment by the Legislature.

Section 2. The Legislature finds that it is a public

necessity that persons who are victims of human trafficking and
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who have been convicted of crimes committed at the behest of

their traffickers are themselves victims of crimes. Such victims

face barriers to employment and other life opportunities as long

as these criminal convictions remain on record and accessible to

potential employers and others. It is necessary that these

records be made confidential in order for human trafficking

victims to have the chance to rebuild their lives and reenter

society.

Section 3. This act shall take effect on the same date that
SB 1644 or similar legislation takes effect, if such legislation
is adopted in the same legislative session or an extension
thereof and becomes law.

Section 4. This act shall take effect July 1, 2013.
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The Florida Senate

Committee Agenda Request

To: Senator Jeremy Ring, Chair
Committee on Governmental Oversight and Accountability

Subject: Committee Agenda Request

Date: April 2, 2013

| respectfully request that Senate Bill #1734, relating to Public Records Exemption/Victims of
Human Trafficking, be placed on the:

[] committee agenda at your earliest possible convenience.

X next committee agenda.

Senator Anitere Flores
Florida Senate, District 37

File signed original with committee office S-020 (03/2004)
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(This document is based on the provisions contained in the legislation as of the latest date listed below.)

Prepared By: The Professional Staff of the Committee on Governmental Oversight and Accountability

ok wbdpE

BILL: CS/SB 606

INTRODUCER:  Transportation Committee and Senator Gibson and others

SUBJECT: Northeast Florida Regional Transportation Commission
DATE: April 9, 2013 REVISED:
ANALYST STAFF DIRECTOR REFERENCE ACTION
Price Eichin TR Fav/CS
Anderson Yeatman CA Favorable
McKay McVaney GO Favorable

Please see Section VIII. for Additional Information:

A. COMMITTEE SUBSTITUTE..... Statement of Substantial Changes

B. AMENDMENTS........ccccvvvvinnne |:| Technical amendments were recommended
|:| Amendments were recommended
|:| Significant amendments were recommended

Summary:

CS/SB 606 creates the Northeast Florida Regional Transportation Commission (commission) for
the purposes of improving mobility and expanding multimodal transportation options for persons
and freight throughout Baker, Clay, Duval, Nassau, Putnam, and St. Johns Counties. The primary
provisions of the bill:

create the Northeast Florida Regional Transportation Commission;

provide for commission membership, powers and duties, and funding;

provide criteria for transportation projects of regional significance;

authorize the acquisition of lands and property but do not authorize the use of condemnation
or eminent domain;

exempt the commission from taxation;
provide for repeal of the commission unless certain conditions are met; and
e provide that the commission is exempt from the Administrative Procedures Act.

This bill creates the following sections of the Florida Statutes: 343.1001, 343.1002, 343.1003,
343.1004, 343.1005, 343.1006, 343.1008, 343.1009, 343.1010, 343.1011, 343.1012, and
343.1013, constituting part V of chapter 343; and amends section 120.52 of the Florida Statutes.
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Present Situation:
Background

In 2009, the Legislature enacted HB 1213, requiring the Jacksonville Transportation Authority
(JTA), at the direction of the Florida Department of Transportation (FDOT), to perform a
Regional Transportation Authority study. That study affirmed the need for a regional approach to
transportation in Northeast Florida but also recommended further study. Additionally, the 2009
Regional Transportation Authority Study Final Report found that the development of a regional
transportation elements plan is needed as the basis for further action on any regional
transportation initiative.

In 2010, the Legislature enacted SB 2470, creating the Northeast Florida Regional
Transportation Study Commission, consisting of representatives from Baker, Clay, Duval,
Flagler, Nassau, Putnam, and St. Johns counties and the JTA.* The bill required the study
commission to prepare a report detailing its findings and making recommendations regarding
regional transportation. The report was required to be submitted to the Governor, the President of
the Senate, and the Speaker of the House of Representatives by December 31, 2012. The report
was required to include a regional transportation elements plan, the defining characteristics of
transportation elements of regional significance, and an implementation plan for undertaking a
regional transportation element plan. The report was allowed to include recommendations for the
establishment of a regional transportation authority, draft legislation, and any other legislation
the study commission deemed appropriate.

Recommendations from the Study

In December 2012, the Northeast Florida Regional Transportation Study Commission issued its
final report.® The report recommended a two-phased approach to regional transportation
governance. Phase | would be a regional transportation commission, and Phase 11 would be the
establishment of a regional transportation entity and proposed funding to implement the
multimodal regional transportation commission’s regional transportation plan.

In Phase I, the commission will:

e develop a multimodal regional transportation plan;

¢ identify and secure dedicated funding to implement the plan;

e advance strategic projects and services with an initial focus on coordinating regional transit;
and

e propose an organizational framework for implementing the regional transportation plan.

' Ch. 2009-111, L.O.F.

2 A copy of the 2009 Regional Transportation Study Final Report is available at
http://www.northfloridartsc.com/Pages/LegislationReports.aspx (last visited March 20, 2013).

¥ Ch. 2010-202, L.O.F.

* The Department of Transportation’s District 2 Secretary, the chair of the Northeast Florida Regional Council, and the North
Florida Transportation Planning Organization served as nonvoting members of the Northeast Florida Regional Transportation
Study Commission.

® A copy of the Northeast Florida Regional Transportation Study Commission’s final report is available at:
http://www.northfloridartsc.com/Pages/default.aspx (last visited March 20, 2013).
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In Phase 11, the multimodal regional transportation plan would be implemented with dedicated
funding as authorized by future legislation.

The bill implements the recommended first Phase, creating the Northeast Florida Regional
Transportation Commission.

Effect of Proposed Changes:
Chapter 343, F.S. (Section 1)

The bill creates a new part V of ch. 343, F.S., consisting of ss. 343.1001 through 343.1013, F.S.

Short Title (Section 2)

The bill creates s. 343.0001, F.S., creating the Northeast Florida Regional Transportation
Commission Act as part | of ch. 343, F.S.

Definitions: (Section 3)

The bill creates s. 343.1002, F.S., defining various terms. Notably the bill contains very broad
definitions of the following terms:

Transportation facilities means all mobile and fixed assets, including real or personal property or
rights therein, used in the transportation of persons or property by any means of conveyance, and
all related appurtenances. This includes:

¢ highways; bridges; limited or controlled access roadways, lanes and related facilities;

docks, wharves, vessels, jetties, piers, and marine terminals;

vehicles, fixed guideway facilities, including freight rail, intermodal facilities, and any means
of conveyance of persons or property of all types;

passenger and other terminals;

park and ride facilities;

bicycle ways and related facilities;

pedestrian ways and pedestrian-related facilities appurtenant to other transportation facilities;
transit-related improvements or developments adjacent to transit facilities or stations; and

bus, train, vessel, or other vehicle storage, cleaning, fueling, control, and maintenance
facilities.

Unlike other statutory entities with transportation-related functions, this definition also includes
administrative or other office space for the commission.

Transportation Services means the conveyance of persons or property including mass transit
services such as fixed-route bus, fixed-guideway vehicle service, paratransit service, flex route or
demand responsive service; and the planning and funding of transportation facilities.
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Northeast Florida Regional Transportation Commission (Section 4)

The bill creates s. 343.1003, F.S., establishing the Northeast Florida Regional Transportation
Commission. The commission covers a six-county area comprised of Baker, Clay, Duval,
Nassau, Putnam, and St. Johns Counties.’ The commission’s governing board consists of nine
members who are selected as follows:

e The county commissions of Baker, Clay, Nassau, Putnam, and St. Johns Counties each
appoint one person, who may be an elected official of the county.

e The City of Jacksonville will be represented by four members, who may be elected officials
of the city. Of the four members the Mayor of the City of Jacksonville appoints two
members, and the Jacksonville City Council appoints two members.

To ensure continuity on the initial governing board, the initial appointees will draw lots at the
governing board’s first meeting to provide for two-, three- and four-year terms. An appointed
member may not select or have a designee selected to serve in the absence of the member,
whether the member is an elected official or otherwise. However, if an appointed member is
designated by the appointing entity by title, such as a chair of a county commission or a chair of
a transportation planning agency, the successor or vice-chair of the position may serve for the
appointee in his or her absence. After the initial board’s terms, members will be appointed for
four-year terms. A member may not serve more than two consecutive terms.

The DOT secretary appoints a nonvoting advisor to the board. In addition, the board may create
an advisory panel, whose membership will be determined by the board, and may establish
committees by direction of the chair or upon vote of the board.

Members of the board and persons appointed to a committee or advisory panel serve without
compensation, but are entitled to receive reimbursement for travel expenses and per diem
actually incurred in connection with commission business.” Members of the board are required to
file with the Commission on Ethics as their mandatory financial disclosure the Form 1 statement
of financial interest.®

At its inaugural meeting, and annually thereafter, the board is required to elect a chair, vice chair,
secretary, and treasurer from among its members, to serve a one-year term. No person may hold
the office of chair for more than two consecutive terms. The commission’s first meeting must be
held no later than 60 days after its creation.

The commission may employ an executive director and an administrative assistant to the board
and executive director. The commission may employ permanent or temporary staff, including
consultants, as it determines necessary or convenient. Alternatively, with the approval of their
respective boards or administrative chiefs, the commission may use the staff of the:

® Flagler County declined to join the commission.

" The provisions for per diem and travel expenses are in s. 112.061, F.S.

® The Form 1 statement of financial interest is provided for ins. 112.3145, F.S. Section 348.0003(4)(c), F.S., requires
members of transportation authorities created pursuant to ch. 343, F.S., to file Form 6 with the Commission on Ethics, which
is a more detailed financial disclosure.
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JTA, its legal counsel, technical experts, engineers, and other administrative employees;
North Florida Transportation Planning Organization, for planning matters;

Northeast Florida Regional Council, for planning and coordination matters;

FDOT,;

Jacksonville Port Authority; and

the counties represented on the commission board, on an as-needed basis.

Members of the board may be removed by their appointing entity for cause, including, but not
limited to, failure to attend two or more commission meetings in a 9-month period.

No liability exists on the part of, and no cause of action of any nature shall arise against, any
commission member for any action taken in the performance of their duties.

Commission Powers and Duties (Section 5)

The bill creates s. 343.1004, F.S., providing the commission’s powers and duties. The
commission’s express purposes are to improve mobility and expand multimodal transportation
options for passengers and freight throughout the six-county Northeast Florida region. The
commission shall, at a minimum:

e develop a multimodal, prioritized plan for transportation projects of regional significance;
and

e research and develop an implementation plan that identifies available but not yet imposed,
and potentially developable, sources of funding to execute the regional transportation plan.

In developing the regional transportation plan, the commission is to review and coordinate with
the future land use, capital improvements, and traffic circulation elements of the constituent
counties’ local governments’ comprehensive plans, the Northeast Florida Regional Council’s
Strategic Regional Policy Plan,® and the schedules of other units of government having transit or
transportation authority within whose jurisdiction the projects or improvements will be located.
This process is intended to define and resolve potential inconsistencies between these plans and
the commission’s regional transportation plan.

The commission is to present the regional transportation plan and updates to the governing
bodies of the constituent counties within 90 days after adoption. The commission is to update the
regional transportation plan and the implementation plan not less frequently than every other
year. The commission may plan, develop, construct, coordinate, and promote transportation
projects of regional significance that are identified in the commission’s regional transportation
plan.

Subject to available funding and with the approval of the affected counties and transportation
authorities, the commission may provide transportation services of regional significance
identified in the regional transportation plan.

% A copy of the Northeast Florida Regional Council’s Strategic Regional Policy Plan is available at
http://www.nefrc.org/SRPP.htm (last visited February 11, 2013).
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The commission may facilitate efforts to secure funding commitments from federal and state
sources, or from the applicable counties, for the planning, development, construction, purchase,
operation and maintenance of transportation projects of regional significance or that support
intercounty mobility for persons or freight.

The commission may request funding and technical assistance from DOT and from federal and
local agencies. In order to operate for its first five years, the commission is also to request annual
funding from each constituent county of up to 30 cents per capita per year based on the latest
census. However, the contribution of Duval County may not exceed 45 percent of the
commission’s budget for any fiscal year.

The commission may exercise all powers necessary, convenient, or incidental to the carrying out
of its purposes, including, but not limited to, the following rights and powers to:

Sue and be sued in all courts.

e Apply for and to accept grants from federal, state, local, or private sources.
Partner with private sector business community entities and engage the public in support of
regional multimodal transportation improvements.

e Adopt rules for the regulation of the affairs and the conducting of business, including
termination of membership in the commission for the nonpayment of county contributions.

e Advertise, market, and promote regional transit services and facilities, freight mobility plans
and projects, and the activities of the commission.

o Cooperate with other governmental entities and contract with other governmental agencies.

e Purchase directly from local, national, or international insurance companies liability
insurance that the commission is contractually and legally obligated to provide,
notwithstanding the requirements of s. 287.022(1), F.S.*°

e Make contracts and execute necessary instruments.
Form public benefit corporations with other agencies of the state or local governments.

e Do all acts and things necessary or convenient for the conduct of its business and the general
welfare of the commission in order to carry out its powers.

The commission does not have the power at any time or in any manner to pledge the credit or
taxing power of the state or any political subdivision or agency of the state. The commission’s
obligations may not be deemed to be obligations of the state or of any political subdivision.

Transportation Projects of Regional Significance (Section 6)

The bill creates s. 343.1005, F.S., providing that transportation projects of regional significance
are those transportation facilities and transportation services within a regional transportation
corridor identified in the Northeast Florida Regional Transportation Study Commission’s
December 2012 report, or subsequently identified by the commission, which:

o exhibit a significant level of travel between counties or regions;
e provide a primary connection between activity centers or municipalities;

10 Section 287.022(1), F.S., pertains to the purchase of insurance for all agencies by the Department of Management Services.
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exhibit a significant percentage of freight conveyance;

provide a primary connection to marine, aviation or intermodal facilities;

provide a regional emergency evacuation route;

support or enhance the functionality of another identified transportation project of regional
significance in the corridor by providing for regional movement or removing non-regional
trips from some other transportation project of regional significance; or

e have such other characteristics as the commission determines to be of regional significance.

Coordination with Other Agencies (Section 7)

The bill creates s. 343.1006, F.S., requiring the regional transportation plan and implementation
plan to be forwarded to the North Florida Transportation Planning Organization for inclusion in
its long-range transportation plans and other planning documents. To the extent feasible, the
commission’s planning activities, including the development and adoption of the regional
transportation plan and the implementation plan, shall be coordinated with the work of the North
Florida Transportation Planning Organization, the Northeast Florida Regional Council, and
DOT.

Authority to Contract (Section 8)

The bill creates s. 343.1008, F.S., authorizing any county, municipality, drainage district, road
and bridge district, school district, or any other political subdivision, board, commission, or
individual to contract with the commission. The commission may make and enter into contracts,
leases, conveyances, partnerships, interlocal and other agreements with any political subdivision,
agency, or instrumentality of the state and any federal agencies, corporations, and individuals for
the purpose of carrying out its statutory authority and serving the purposes of the commission.

Exemption from taxation and assessment (Section 9)

The bill creates s. 343.1009, F.S., providing that effectuation of the commission’s authorized
purposes is for the benefit of the people of this state, for the increase of their commerce and
prosperity, and for the improvement of their health and living conditions, and because the
commission performs essential governmental functions, the commission is not required to pay
taxes or assessments of any kind upon any property acquired or used by it for such purposes, or
upon any rates, fees, rentals, receipts, income, or charges received by it.

Powers of Commission are Supplemental (Section 10)

The bill creates s. 343.1010, F.S., providing that the powers conferred by this part are
supplemental to the existing authority of the North Florida Transportation Planning
Organization, the JTA, the Northeast Florida Regional Council, the counties and the
municipalities located therein, and the DOT. This does not repeal any other law, general, special,
or local, but supplements other laws in the exercise of the powers provided and provides a
complete method for the exercise of powers granted to the commission. The projects of the
commission must comply with all applicable federal, state, and local laws and may be
accomplished in compliance with the provisions of the bill without regard to or necessity for
compliance with the provisions, limitation, or restrictions contained in any other general, special,
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or local law except as specifically set forth in the bill. The bill does not repeal, rescind, or modify
any other law relating to the North Florida Transportation Planning Organization, the JTA, or
DOT.

Public Meetings and Hearings (Section 11)

The bill creates s. 343.1011, F.S., requiring the commission to meet at the times and locations as
the chair determines, provided that to the extent feasible there be regular quarterly meetings.

The bill also provides that before the adoption of the regional transportation plan or the
implementation plan, the commission must conduct a properly noticed public hearing in each of
the affected counties, at least one of which must be before the commission’s board. At the
hearings, any interested party has the opportunity to be heard and to introduce testimony.
Additionally, the commission shall comply with all applicable federal and state requirements
related to new or altered transportation facilities or services.

Discretionary Sales Surtax (Section 12)

The bill creates s. 343.1012, F.S., providing that the commission is not an “authority” for the
purposes of the Charter County and Regional Transportation System Surtax.™

Repeal (Section 13)

The bill creates s. 343.1013, F.S., repealing this act on November 30, 2018, unless:

e the commission has adopted a regional transportation plan and the implementation plan, and
at least Clay, Duval, Nassau, and St. Johns counties have adopted resolutions endorsing the
plans; and

e adequate funding sources to carry out the initial phases of such plans have been secured.

Florida Administrative Code (Section 14)

Currently, s. 120.52(1), F.S., defines “agency” for the purpose of the Administrative Procedures
Act (APA).* The statute excludes expressway authorities created pursuant to ch. 348, F.S., and
transportation authorities created pursuant to ch. 343 or 349, F.S., from the definition of
“agency” for the purposes of the APA. The bill amends the definition of “agency” contained in
s. 120.52(1), F.S., to exclude a “commission” created pursuant under ch. 343 or 349, F.S.; thus,
the Northeast Florida Regional Transportation Commission will not be subject to the APA.

Effective Date (Section 15)

The bill has an effective date of July 1, 2013.

15, 212.055(1), F.S.
2Ch. 120, F.S.
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V.

V.

Constitutional Issues:

A.

Municipality/County Mandates Restrictions:

Section 18(a) of Article VII of the State Constitution provides that unless certain
requirements are met, neither counties nor municipalities are bound by a state law that
requires the county or municipality to spend money or to take action that requires the
expenditure of money. However, pursuant to Section 18(d), laws having an insignificant
fiscal impact, which has been established by the Legislature as $1.9 million, are exempt
from the mandate requirements.

The bill requires the commission to request that each constituent county contribute cash
for the operation of the commission. Nothing in the bill imposes a duty on the counties to
fund the commission, but even if there were such a duty, the amount of money to be
contributed by the counties, in total, is roughly $215,000, which is a small enough
amount to be deemed an insignificant fiscal impact. Therefore, the constitutional
requirements relating to local government mandates do not appear to apply to this bill.

Public Records/Open Meetings Issues:

Section 11 of the bill provides for regular public meetings of the Board, which is the
governing body of the commission. Since the bill is silent as to whether the provisions of
section 11 are intended to supplement or supplant the public meeting requirements of

s. 286.011, F.S., which apply to any “agency,” and the bill declares the commission to be
an agency of the state, the provisions in section 11 of the bill appear to be supplemental
to the requirements contained in s. 286.011, F.S.

Trust Funds Restrictions:
None.
Other Constitutional Issues:

Article I1, Section 5 of the Constitution of the State of Florida provides that “[n]o person
shall hold at the same time more than one office under the government of the state and
the counties and municipalities therein, except that...any officer may be a member of a
...statutory body having only advisory powers.” The constitutional dual office-holding
prohibition does not apply to the bill as written, since it permits, but does not require, the
member counties and the City of Jacksonville to appoint its elected officials to the nine-
member governing board of the commission. If elected officials are in fact appointed to
the governing board, they may wish to seek appropriate legal counsel as to whether the
dual office holding prohibition would apply.

Fiscal Impact Statement:

A.

Tax/Fee Issues:

None.
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VI.

VII.

B. Private Sector Impact:
None.
C. Government Sector Impact:

For the first five years, the commission is expected to be funded from monies
appropriated from each of the constituent counties up to 30 cents per capita per year.
However, Duval County’s contribution cannot exceed 45 percent of the commission’s
budget. The Northeast Florida Regional Transportation Study Commission estimated that
the Northeast Florida Regional Transportation Commission’s annual budget will be
roughly $215,000. This results in an estimated cost of 21.1 cents per capita. The
estimated county contributions are as follows:

County Estimated Contribution
Baker $5,682
Clay $40,331
Duval $96,445"
Nassau $15,547
Putnam $15,625

St. Johns $40,692
Total $214,322

Technical Deficiencies:

None.

Related Issues:

Requirements for Agencies

Line 85 of the bill declares the commission to be an “agency of the state.”

Section 14 of the bill excludes transportation commissions created in ch. 343, F.S., from the
definition of “agency” for purposes of the APA (effectively exempting the commission from
rulemaking). Line 247 of the bill permits the commission to “adopt rules.” The bill thus creates a
general provision that the commission is a state agency, and a specific provision exempting the
commission from the requirements of the APA which would otherwise apply to an agency.
Where general and specific statutes conflict, courts will recognize the specific statute, unless it
can be demonstrated that the Legislature clearly intended the contrary.* Therefore, in order to
avoid the conflict the bill creates as to whether the commission is an agency, as applied to
rulemaking, the specific exclusion created by section 14 of the bill would probably apply.

Other requirements that apply to agencies of the executive branch probably do not apply to the
commission, such as chapters 110, 216, and 287, F.S., since the commission is not created as an

'3 Duval County’s contribution is based on a maximum of 45 percent of the costs.
! palm Beach Cnty. Canvassing Bd. v. Harris, 772 So.2d 1273 (Fla. 2000).
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VIII.

adjunct to the executive branch. However, the executive director, administrative assistant, and
other permanent employees that the commission may employ are probably compulsory
participants in the Florida Retirement System, which is compulsory for all employees employed
by an “employer,” (defined in's. 121.021, F.S., as “any agency...of the state”).

Contracting

In section 8, the bill gives authority to the commission to contract with corporations and
individuals but does not provide competitive solicitation requirements for those contracting
activities. The commission does not appear to be an agency of the executive branch for which the
competitive solicitation requirements of ch. 287, F.S., would apply. If the Legislature wishes to
require the commission to adhere to competitive solicitation requirements, it should state those
requirements in the bill.

Additional Information:

A. Committee Substitute — Statement of Substantial Changes:
(Summarizing differences between the Committee Substitute and the prior version of the bill.)

CS by Transportation on March 21, 2013:

The committee substitute incorporates five amendments which, collectively, removed
provisions which would have granted the commission the authority to acquire, own,
operate, maintain, or manage transportation facilities. Rather, the commission is limited
to essentially providing transit services of regional significance.

B. Amendments:

None.

This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate.
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By the Committee on Transportation; and Senators Gibson,
Thrasher, Bradley, and Bean

596-02843-13 2013606cl

A bill to be entitled
An act relating to the Northeast Florida Regional
Transportation Commission; providing a directive to
the Division of Law Revision and Information; creating
s. 343.1001, F.S.; providing a short title; creating
s. 343.1002, F.S.; providing definitions; creating s.
343.1003, F.S.; creating the Northeast Florida
Regional Transportation Commission; providing for a
nine-member commission board; providing for board
appointment; providing for staffing; providing for
member removal; providing liability protection for
members; creating s. 343.1004, F.S.; providing
commission powers and duties; prohibiting the
commission from pledging the state’s credit; creating
s. 343.1005, F.S.; providing for transportation
projects of regional significance; specifying the
characteristics for such projects; creating s.
343.1006, F.S.; requiring commission plans and
planning activity to be coordinated with other
specified entities; creating s. 343.1008, F.S.;
authorizing other governmental units and the
commission to contract with each other; creating s.
343.1009, F.S.; exempting the commission from taxes or
assessments; creating s. 343.1010, F.S.; specifying
that the powers of the commission are supplemental to
other laws; creating s. 343.1011, F.S.; providing for
public meetings and hearings; creating s. 343.1012,
F.S.; specifying that the commission is not an

authority for purposes of specified provisions
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relating to a discretionary tax; creating s. 343.1013,
F.S.; providing for repeal; amending s. 120.52, F.S.;
conforming provisions; providing an effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. The Division of Law Revision and Information is

requested to create part V of chapter 343, Florida Statutes,
consisting of ss. 343.1001-343.1013, Florida Statutes.
Section 2. Section 343.1001, Florida Statutes, is created

to read:

343.1001 Short title.—This part may be cited as the

“Northeast Florida Regional Transportation Commission Act.”

Section 3. Section 343.1002, Florida Statutes, is created
to read:

343.1002 Definitions.—As used in this part, the term:

(1) “Agency of the state” means the state and any

department of the state, the commission, or any corporation,

agency, or instrumentality created, designated, or established

by the state.

(2) “Board” means the governing body of the commission.

(3) “Commission” means the Northeast Florida Regional

Transportation Commission.

(4) “Department” means the Department of Transportation.

(5) “Transportation authorities” means the department and

any entity created under this chapter, chapter 348, or chapter
349.

(6) “Transportation facilities” means all mobile and fixed

assets, including real or personal property or rights therein,
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used in the transportation of persons or property by any means

of conveyance, and all appurtenances thereto, such as, but not

limited to: highways; bridges; limited or controlled access

roadways, lanes, and related facilities; docks, wharves,

vessels, Jjetties, piers, and marine terminals; vehicles, fixed

guideway facilities, including freight rail, intermodal

facilities, and any means of conveyance of persons or property

of all types; passenger and other terminals; park-and-ride

facilities; bicycle ways and related facilities; pedestrian ways

and pedestrian-related facilities appurtenant to other

transportation facilities; transit-related improvements or

developments adjacent to transit facilities or stations; bus,

train, vessel, or other vehicle storage, cleaning, fueling,

control, and maintenance facilities; and administrative and

other office space necessary for the exercise by the commission

of the powers and obligations granted under this part.

(7) “Transportation services” means the conveyance of

persons or property, including mass transit services such as

fixed-route bus service, fixed-guideway vehicle service,

paratransit service, flex route or demand responsive service,

and the planning and funding of transportation facilities.

Section 4. Section 343.1003, Florida Statutes, is created
to read:

343.1003 Northeast Florida Regional Transportation

Commission.—

(1) The Northeast Florida Regional Transportation

Commission, an agency of the state, is created and established

as a body politic and corporate, covering the six-county area

comprised of Baker, Clay, Duval, Nassau, Putnam, and St. Johns
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(2) The nine-member governing board of the commission shall

be selected and serve as follows:

(a) The county commissions of Baker, Clay, Nassau, Putnam,

and St. Johns Counties shall each appoint one person, who may be

an elected official of such county. However, in order to ensure

continuity on the initial governing board, the initial

appointees under this paragraph shall draw lots at the first

meeting of the governing board to determine which two members

shall serve initial terms of 2 years, which member shall serve

an initial term of 3 years,

and which two members shall serve

initial terms of 4 years.

(b) The City of Jacksonville shall be represented by four

members, who may be elected officials of the city. Of the four

members, the mayor of the City of Jacksonville shall appoint two

members, and the Jacksonville City Council shall appoint two

members. However, in order

to ensure continuity on the initial

governing board, the initial appointees shall draw lots at the

first meeting of the governing board to determine which member

shall serve an initial term of 2 years, which two members shall

serve initial terms of 3 years, and which member shall serve an

initial term of 4 years.

(c) An appointed member may not select or have a designee

selected to serve in the absence of the member, whether such

member is an elected official or otherwise. However, if an

appointed member is designated by the appointing entity by

title, such as the chair of a county commission or the chair of

a transportation or planning agency, the successor or vice chair

may serve for such appointee in his or her absence.
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(d) Except for the initial board, members shall be

appointed for 4-year terms. A member may not serve more than two

consecutive terms.

(3) The secretary of the department shall appoint a

nonvoting advisor to the board.

(4) The board may create an advisory panel, with membership

to be determined by the board, and may establish committees by

and at the will of the chair, or upon vote of the board.

(5) The members of the board shall serve without

compensation but are entitled to receive reimbursement from the

commission for travel expenses and per diem incurred in

connection with the business of the commission as provided in s.

112.061. Persons appointed to a committee or an advisory panel

shall also serve without compensation but may be entitled to per

diem or travel expenses incurred in connection with the business

of the commission as provided in s. 112.061.
(6) Notwithstanding s. 348.0003(4) (c), members of the board

shall file a statement of financial interest with the Commission

on Ethics pursuant to s. 112.3145.

(7) At its inaugural meeting, the board shall establish the

duties and powers of its officers as set forth in subsection (8)

and its initial rules of conduct and meeting procedures.

(8) At its inaugural meeting, and annually thereafter, the

board shall elect a chair, vice chair, secretary, and treasurer

from among its members, to serve for a term of 1 year. No person

may hold the office of chair for more than two consecutive

terms.

(9) The first meeting of the commission shall be held

within 60 days after the creation of the commission.
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(10) Six members of the board constitute a quorum. The

commission may meet upon the presence of a guorum. A vacancy on

the board does not impair the ability of a quorum to exercise

all rights and perform all duties of the commission.

(11) The commission may employ an executive director and an

administrative assistant to the board and to the executive

director. The commission may employ permanent or temporary

staff, including consultants, as it determines necessary or

convenient, or, subject to approval by their respective boards

or administrative chiefs, may use the staff of:

(a) The Jacksonville Transportation Authority, its legal

counsel, technical experts, engineers, and other administrative

employees.

(b) The North Florida Transportation Planning Organization,

for planning matters.

(c) The Northeast Florida Regional Council, for planning

and coordination matters.

(d) The department.

(e) The Jacksonville Port Authority.

(f) The counties represented on the commission board, on an

as—-needed basis.

(12) An appointing county commission, or, in the case of

Duval County, upon request of the mayor or the city council

president, the Jacksonville City Council, may remove a member

appointed by it for cause, including, but not limited to,

failure to attend two or more meetings of the commission during

any 9-month period.

(13) No liability on the part of, and no cause of action

may arise against, any member for any action taken in the
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175| performance of his or her duties under this part. 204 transportation plan and the implementation plan at least every
176 Section 5. Section 343.1004, Florida Statutes, is created 205 other year.
177 to read: 206 (2) The commission may plan, develop, coordinate, and
178 343.1004 Commission powers and duties.— 207 promote transportation projects and transportation services of
179 (1) The express purposes of the commission are to improve 208 regional significance which are identified in the commission’s
180| mobility and expand multimodal transportation options for 209 regional transportation plan.
181| persons and freight throughout the six-county North Florida 210 (a) Subject to available funding and with the approval of
182 region. The commission shall, at a minimum: 211 the affected counties and transportation authorities, the
183 (a) Use the data contained in the Long Range Transportation 212 commission may provide transportation services of regional
184 Plan of the North Florida Transportation Planning Organization 213 significance which are identified in the regional transportation
185 and other data to develop a multimodal and prioritized regional 214| plan.
186 transportation plan consisting of transportation projects of 215 (b) To ensure coordination of its plans with those of local
187 regional significance; and 216| governments, the commission shall consult with local governments
188 (b) Research and develop an implementation plan that 217 concerning the commission’s regional transportation plan.
189 identifies available but not yet imposed, and potentially 218 (c) The commission may facilitate efforts to secure funding
190 developable, sources of funding to execute the regional 219 commitments from federal and state sources, or from the
191 transportation plan. In developing the regional transportation 220 applicable counties, for the planning, development,
192 plan, the commission shall review and coordinate with the future 221 construction, purchase, operation, and maintenance of
193| land use, capital improvements, and traffic circulation elements 222| transportation projects that are of regional significance or
194| of the counties’ local government comprehensive plans, the 223| that support intercounty mobility for persons or freight.
195| Strategic Regional Policy Plan of the Northeast Florida Regional 224 (3) In carrying out its purposes and powers, the commission
196| Council, and the schedules of other units of government having 225| may request funding and technical assistance from the department
197| transit or transportation authority within whose jurisdictions 226| and from federal and local agencies. In order to carry out the
198 the projects or improvements will be located in order to define 227 purposes and powers of the commission for its first 5 years, the
199 and resolve potential inconsistencies between such plans and the 228 commission shall also timely request annually that each
200 commission’s regional transportation plan. The commission shall 229 constituent county appropriate a cash contribution of up to 30
201 present the regional transportation plan and updates to the 230 cents per capita per year, based on the latest decennial census,
202 governing bodies of the constituent counties within 90 days 231 to support its budget; however, the contribution of Duval County
203 after adoption. The commission shall update the regional 232| may not exceed 45 percent of the commission’s budget for any
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(4) The commission may exercise all powers necessary,

appurtenant, convenient, or incidental to carrying out the

purposes identified in subsections (1)-(3), including, but not

limited to, the power to:

(a) Sue and be sued, implead and be impleaded, and complain

and defend in all courts in its own name.

(b) Adopt and use a corporate seal.

(c) Apply for and accept grants from federal, state, local,

or private sources for the carrying out of the purposes and

powers of the commission.

(d) Partner with private sector business community entities

that may further the commission’s mission and engage the public

in support of regional multimodal transportation improvements.

(e) Adopt rules, including bylaws and sanctions, for the

regulation of the affairs and the conducting of business,

including termination of membership in the commission for

nonpayment of county contributions required under subsection
(3) .

(f) Advertise, market, and promote regional transit

services and facilities, freight mobility plans and projects,

and the general activities of the commission.

(g) Cooperate with other governmental entities and contract

with other governmental agencies, including the Federal

Government, the department, counties, transit and transportation

authorities or agencies, municipalities, and expressway and

bridge authorities.

(h) Purchase liability insurance directly from local,

national, or international insurance companies which the
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commission is contractually and legally obligated to provide,

notwithstanding s. 287.022(1).

(1) Make contracts and execute all instruments necessary or

convenient for conducting its business.

(j) Form, alone or with one or more other agencies of the

state or local governments, public benefit corporations to carry

out the powers and obligations granted under this part or the

powers and obligations of such other agencies or local

governments.

(k) Do everything necessary or convenient for the conduct

of its business and the general welfare of the commission in

order to carry out the powers granted to it by this part or any

other law.

(5) The commission may not pledge the credit or taxing

power of the state or any political subdivision or agency

thereof, nor may any of the commission’s obligations be deemed

to be obligations of the state or of any political subdivision

or agency thereof, nor may the state or any political

subdivision or agency thereof, except the commission, be liable

for the payment of the principal of or interest on such

obligations.
Section 6. Section 343.1005, Florida Statutes, is created
to read:

343.1005 Transportation projects of regional significance.—

Transportation projects of regional significance are those

transportation facilities and transportation services within, in

whole or in part, a regional transportation corridor identified

in the commission report presented to the Legislature on or

about December 31, 2012, or subsequently identified by the
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291 commission, which have one or more of the following 320 Section 8. Section 343.1008, Florida Statutes, is created
292 characteristics: 321 to read:
293 (1) Exhibit a significant level of travel between counties 322 343.1008 Authority to contract.—Any county, municipality,
294 or regions. 323 drainage district, road and bridge district, school district, or
295 (2) Provide a primary connection between activity centers 324 any other political subdivision, board, commission, or
296| or municipalities. 325| individual, in or of the state, may make and enter into
297 (3) Exhibit a significant percentage of freight conveyance. 326| contracts, leases, conveyances, partnerships, or other
298 (4) Provide a primary connection to marine, aviation, or 327 agreements with the commission within the provisions and for the
299 intermodal facilities. 328 purposes of this part. The commission may make and enter into
300 (5) Provide a regional emergency evacuation route. 329 contracts, leases, conveyances, partnerships, interlocal
301 (6) Support or enhance the functionality of another 330 agreements, and other agreements with any political subdivision,
302 identified transportation project of regional significance in 331| agency, or instrumentality of the state and any federal
303 the corridor by providing for regional movement or removing 332 agencies, corporations, and individuals for the purpose of
304| nonregional trips from other transportation projects of regional 333| carrying out the provisions of this part and serving the
305| significance. 334| purposes of the commission.
306 (7) Such other characteristics as the commission may 335 Section 9. Section 343.1009, Florida Statutes, is created
307| determine relating to regional significance. 336| to read:
308 Section 7. Section 343.1006, Florida Statutes, is created 337 343.1009 Exemption from taxation and assessment.—The
309 to read: 338 effectuation of the authorized purposes of the commission
310 343.1006 Plan coordination with other agencies.—The 339 created under this part is for the benefit of the people of this
311 regional transportation plan and implementation plan shall be 340| state, for the increase of their commerce and prosperity, and
312 forwarded to the North Florida Transportation Planning 341 for the improvement of their health and living conditions, and,
313| Organization for inclusion in its long range transportation plan 342| because the commission performs essential governmental functions
314| and other planning documents as required by law. To the extent 343| in effectuating such purposes, the commission is not required to
315| feasible, the commission’s planning activities, including the 344| pay any taxes or assessments upon any property acquired or used
316| development and adoption of the regional transportation plan and 345| by it for such purposes, or upon any rates, fees, rentals,
317 the implementation plan, shall be coordinated with the work of 346 receipts, income, or charges at any time received by it.
318 the North Florida Transportation Planning Organization, the 347 Section 10. Section 343.1010, Florida Statutes, 1is created
319| Northeast Florida Regional Council, and the department. 348 to read:
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343.1010 Powers of commission are supplemental.—

(1) The powers conferred by this part are supplemental to

the existing powers of the North Florida Transportation Planning

CS for SB 606

2013606cl

Organization, the Jacksonville Transportation Authority, the

Northeast Florida Regional Council, the counties and the

municipalities located therein, and the department. This part

does not repeal any provisions of any other law, general,

special, or local, but supplements such other laws in the

exercise of the powers provided under this part and provides a

complete method for the exercise of the powers granted in this

part. The projects of the commission must comply with all

applicable federal, state, and local laws. The projects of the

commission undertaken pursuant to this part may be accomplished

without regard to or necessity for compliance with the

provisions, limitations, or restrictions contained in any other

general, special, or local law except as specifically set forth

in this part.

(2) This part does not repeal, rescind, or modify any other

law relating to the North Florida Transportation Planning

Organization, the Jacksonville Transportation Authority, or the

department.
Section 11. Section 343.1011, Florida Statutes, is created
to read:

343.1011 Public meetings and hearings.—

(1) The commission shall hold regular public meetings at

the times and locations determined by the chair but, if

feasible, at least quarterly.

(2) Before the adoption of the regional transportation plan

or the implementation plan, a public hearing shall be conducted
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by the commission in each of the counties affected, at least one

of which must be before the board. Any interested party shall

have the opportunity to be heard in person or by counsel and to

introduce testimony in his or her behalf at the hearing.

Reasonable notice of each public hearing must be published in a

newspaper of general circulation in each county in which such

hearings are required to be held, at least 7 days before the

hearing. The commission shall comply with all applicable federal

and state requirements related to new or altered transportation

facilities or services.

Section 12. Section 343.1012, Florida Statutes, is created
to read:

343.1012 Discretionary sales surtax.—The commission is not

an “authority” for purposes of s. 212.055(1).

Section 13. Section 343.1013, Florida Statutes, is created
to read:

343.1013 Repeal.—This part shall stand repealed on November
30, 2018, unless:

(1) The commission has adopted the regional transportation

plan and the implementation plan, and at least Clay, Duval,

Nassau, and St. Johns Counties have adopted resolutions

endorsing such plans; and

(2) Adequate funding sources to carry out the initial

phases of such plans have been secured.

Section 14. Subsection (1) of section 120.52, Florida

Statutes, is amended to read:
120.52 Definitions.—As used in this act:
(1) “Agency” means the following officers or governmental

entities if acting pursuant to powers other than those derived
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from the constitution:

(a) The Governor; each state officer and state department,
and each departmental unit described in s. 20.04; the Board of
Governors of the State University System; the Commission on
Ethics; the Fish and Wildlife Conservation Commission; a
regional water supply authority; a regional planning agency; a
multicounty special district, but only if whem a majority of its
governing board is comprised of nonelected persons; educational
units; and each entity described in chapters 163, 373, 380, and
582 and s. 186.504.

(b) Each officer and governmental entity in the state
having statewide jurisdiction or jurisdiction in more than one
county.

(c) Each officer and governmental entity in the state
having jurisdiction in one county or less than one county, to
the extent they are expressly made subject to this chapter aet

by general or special law or existing judicial decisions.

This definition does not include a &my municipality or legal
entity created solely by a municipality; a &ay legal entity or
agency created in whole or in part pursuant to part II of
chapter 361; a amy metropolitan planning organization created
pursuant to s. 339.175; a any separate legal or administrative
entity created pursuant to s. 339.175 of which a metropolitan
planning organization is a member; an expressway authority
pursuant to chapter 348 or any transportation authority or
commission under chapter 343 or chapter 349; or a amy legal or
administrative entity created by an interlocal agreement

pursuant to s. 163.01(7), unless any party to such agreement is
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otherwise an agency as defined in this subsection.

Section 15. This act shall take effect July 1,
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Please see Section VIIl. for Additional Information:

A. COMMITTEE SUBSTITUTE..... Statement of Substantial Changes

B. AMENDMENTS............cccoe. |:| Technical amendments were recommended
|:| Amendments were recommended
|:| Significant amendments were recommended

Summary:

CS/CS/SB 1122 establishes the following provisions related to the Florida Fire Prevention Code

(FFPC):

o fire officials must enforce fire wall separation ratings for certain mercantile or business
occupancies as defined in the Florida Building Code; and

e certain structures on agricultural property used in farming and ranching operations are
exempt from the FFPC.

This bill amends section 633.0215 of the Florida Statutes.
Present Situation:
Fire Safety and Building Provisions in Florida

The Division of State Fire Marshall, housed within the Department of Financial Services, is
responsible for protecting Floridians from fire hazards pursuant to ch. 633, F.S.
Section 633.0215(1), F.S., requires the State Fire Marshal to adopt by rule the latest editions of
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the National Fire Protection Association (NFPA) codes every three years. These NFPA codes
serve as a base code for the Florida Fire Prevention Code (FFPC). Local governments enforce
the FFPC as a minimum standard although they may adopt more stringent fire safety standards
within their own jurisdictions subject to requirements provided in s. 633.025(4), F.S. The 2010
FFPC was adopted on December 31, 2011.

The FFPC operates in conjunction with the Florida Building Code (Building Code) adopted
pursuant to ch. 553, F.S. The Building Code governs the design and construction of buildings
and structures in the state and is developed and modified by the Florida Building Commission
(Commission).! The Commission maintains and updates the Building Code and its component
codes for plumbing, electrical, mechanical, energy conservation, accessibility, structural, and fire
systems in buildings. The Building Code, like the FFPC, is adopted every three years and utilizes
international codes as a foundation for Florida’s base code. Enforcement of the Building Code is
also similar to the FFPC: local governments bear this responsibility and may adopt more
stringent code requirements within their own jurisdictions subject to provisions.

Conflicts between the FFPC and the Building Code are resolved through coordination and
cooperation between the State Fire Marshall and the Commission in favor of requirements
offering the greatest degree of life safety.® If the State Fire Marshal and Commission are unable
to agree on a resolution to a conflict, the issue goes to a mediator.

Fire Rated Walls or Partitions in the FFPC

Both the FFPC* and the Building Code’ require that where different parts of a building comprise
different categories of occupancy, those buildings must provide passive fire protection systems
to slow or prevent a fire from spreading from one part of the building to another. For example, if
a restaurant abuts a day care center or a hotel, the codes will require a fire wall between the two
occupancies rated to certain wall fire-rating. These fire ratings are often expressed in “hours,”
expressing how long the wall can resist a fire of a certain temperature.® The rules are intended to
protect life safety, slow the spread of fire, and reduce insurance rates by restricting the ability of
a commercial tenant to offload his or her fire risk onto adjoining tenant occupancies.

Chapter 6 of the FFPC outlines several occupancy classifications for buildings and structures. A
business occupancy is defined as one used for the transaction of business other than mercantile; a
mercantile occupancy is one used for the display and sale of merchandise. A separated
occupancy is one in which two or more classifications exist separated by a fire-resistance rated
assembly. Fire resistance ratings are permitted to be reduced by 1 hour where the building is
protected throughout by an approved automatic sprinkler system.’

! Pursuant to s. 553.74, F.S., the Commission is a 25-member technical body appointed by the Governor subject to
confirmation by the Senate. The Department of Business and Professional Regulation (DBPR) provides the Commission with
administrative, technical, and legal support.

% See ss. 553.73(1)-(4) and 553.80, F.S.

¥ See ss. 553.72(5) and 553.73(1)(d), F.S.

* NFPA 101's. 6.1.14.4.1, as specified in 6.1.14.4.2 and 6.1.14.4.3, and tables 6.1.14.4.1(a) and (b).

> Florida Building Code sections 508.1, 508.2, 508.3 and 508.4.

® Separations are categorized as 3-hour fire resistance-rated, 2-hour fire resistance-rated, or 1-hour fire resistance-rated.

" In no case may the rating be reduced to less than 1 hour.
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FFPC Classification of Agricultural Buildings

Inspection of agricultural buildings and surrounding property are classified using occupancies
defined in the FFPC. Generally, these classifications will be business, storage, or industrial
depending on the specific operation conducted within the structure or property; however, other
occupancy sections may be applicable.

Exemptions in Chapter 633

Chapter 633 provides for the following current exemptions:

e A condominium, cooperative, or multifamily residential building that is less than four stories
in height and has an exterior corridor providing a means of egress is exempt from installing a
manual fire alarm system as required in s. 9.6 of the most recent edition of the Life Safety
Code adopted in the Florida Fire Prevention Code.®

e Provisions of ch. 633, F.S., do not apply to owners of property who are building or
improving farm outbuildings.® This means that structures such as barns need not be
constructed to the fire code nor are they subject to fine by fire marshals or inspectors.

Agricultural Property Classification

For property to be classified as agricultural land, it must be used “primarily for bona fide
agricultural purposes.” “Agricultural purposes” include, but are not limited to: horticulture;
floriculture; viticulture; forestry; dairy; livestock; poultry; bee; pisciculture, when the land is
used principally for the production of tropical fish; aquaculture; sod farming; and all forms of
farm products and farm production.™

Effect of Proposed Changes:

The bill amends s. 633.0215, F.S., to require that a fire official enforce certain wall fire-rating
occupancy separations as defined in the Florida Building Code. The ratings apply to one- and
two-story structures that are less than 10,000 square feet whose occupancy is defined as business
or mercantile.

The bill also exempts specified structures used in farming and ranching operations from the
Florida Fire Prevention Code. To be exempt, the structure must be located on property classified
for ad valorem purposes as agricultural, is part of a farming and ranching operation, employs
fewer than 35 full-time equivalent employees, and is not used by the public for direct sales or as
an educational outreach facility.

This exemption does not include structures used for residential or assembly operations.

The bill provides an effective date of July 1, 2013.

® Section 633.0215, F.S.

% Section 633.557, F.S. Owners acting as their own contractors when building or improving farm buildings are exempt from
the construction contracting provisions in s. 489.103(7)(a), F.S..

10 Section 193.461(3)(b), F.S.

! Section 193.461(5), F.S.
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V. Constitutional Issues:
A. Municipality/County Mandates Restrictions:

Not applicable. The bill does not appear to require counties or municipalities to spend
funds or take action requiring the expenditure of funds; reduce the authority that counties
or municipalities have to raise revenues in the aggregate; or reduce the percentage of state
tax shared with counties or municipalities.

B. Public Records/Open Meetings Issues:
None.

C. Trust Funds Restrictions:
None.

V. Fiscal Impact Statement:

A. Tax/Fee Issues:
None.
B. Private Sector Impact:

According to Department of Financial Services (DFS), the proposed changes could result
in an increase in insurance rates for the private sector and may also result in the
requirement for additional fire protection systems such as automatic fire sprinkler and fire
alarm systems.*?

C. Government Sector Impact:

DFS predicts an indeterminate fiscal impact to local governments based upon individual
community density and the staffing and equipment needs of fire departments.*®

VI. Technical Deficiencies:
None.
VII. Related Issues:

The Legislature may wish to consider whether the “and” at the beginning of line 23 ought to be
an “or,” in order to include operations that are solely ranching or solely farming.

12 Florida Department of Financial Services, Analysis of SB 1122 (Mar. 14, 2013).
13
Id.
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VIII.

Occupancy Separation

While the FFPC and the Building Code contain similar occupancy classification and separation
language, the DFS advises in a bill analysis** that the codes differ on the separation requirements
between a business and mercantile occupancy. The FFPC requires a two-hour fire rated wall or
partition between these use groups. This is more restrictive than the Florida Building Code.
Generally, the two codes agree on the other occupancy separation requirements.

Additional Information:

A.

Committee Substitute — Statement of Substantial Changes:
(Summarizing differences between the Committee Substitute and the prior version of the bill.)

CS/CS by Governmental Oversight and Accountability on April 9, 2013:

The CS/CS removes a provision in the bill that allows local fire authorities to decrease
fire flow requirements in rural areas. The CS/CS also clarifies the farming and ranching
structure exemption from the Florida Fire Prevention Code, and modifies the exemption
by applying the exemption to operations employing fewer than 35 full-time equivalent
workers, instead of 25 full-time equivalent workers.

CS by Community Affairs on April 2, 2013:

e Revises specifications related to the decrease of fire flow requirements.

e Changes wall fire-rating enforcement provisions for certain structure occupancy
separations.

e Modifies conditions that trigger an exemption from the Florida Fire Prevention Code
for farming or ranching structures.

Amendments:

None.

This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate.

¥ 4.
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LEGISLATIVE ACTION
Senate . House
Comm: RCS
04/09/2013

The Committee on Governmental Oversight and Accountability

(Hays) recommended the following:
Senate Amendment (with title amendment)

Delete everything after the enacting clause
and insert:

Section 1. Subsection (16) is added to section 633.0215,
Florida Statutes, to read:

633.0215 Florida Fire Prevention Code.—

(16) (a) For one-story or two-story structures that are less

than 10,000 square feet, whose occupancy is defined in the

Florida Building Code and the Florida Fire Prevention Code as

business or mercantile, a fire official shall enforce the wall

fire-rating provisions for occupancy separation as defined in

Page 1 of 2
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the Florida Building Code.

(b) A structure, located on property that is classified for

ad valorem purposes as agricultural, which is part of a farming

and ranching operation, which employs fewer than 35 full-time

equivalent workers, and which is not used by the public for

direct sales or as an educational outreach facility, is exempt

from the Florida Fire Prevention Code, including the national

codes and Life Safety Code incorporated by reference. This

paragraph does not include structures used for residential or

assembly occupancies, as defined in the Florida Fire Prevention
Code.
Section 2. This act shall take effect July 1, 2013.

================= T ] TLE A MEDNDDMENT ================
And the title is amended as follows:
Delete everything before the enacting clause
and insert:
A bill to be entitled
An act relating to the Florida Fire Prevention Code;
amending s. 633.0215, F.S.; requiring fire officials
to enforce Florida Building Code provisions for
occupancy separation for certain structures with
certain occupancies; exempting certain farming and
ranching structures from the code; providing an

effective date.
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By the Committee on Community Affairs; and Senators Simpson and
Dean

578-03429-13 20131122cl
A bill to be entitled

An act relating to the Florida Fire Prevention Code;
amending s. 633.0215, F.S.; providing that certain
authorities in rural areas or small communities may

decrease fire flow requirements; providing that fire
officials shall enforce Florida Building Code

provisions for occupancy separation for certain

structures with certain occupancies; exempting certain
farming and ranching structures from the code;

providing an effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Subsection (16) is added to section 633.0215,
Florida Statutes, to read:
633.0215 Florida Fire Prevention Code.—

(16) (a) Fire flow requirements may be decreased by the

authority that has jurisdiction for isolated buildings or a

group of buildings in rural areas or small communities, as

defined in the Florida Fire Prevention Code, if that authority

determines that the development of full fire flow requirements

is impractical.

(b) For one-story or two-story structures that are less

than 10,000 square feet, whose occupancy is defined in the

Florida Building Code and the Florida Fire Prevention Code as

business or mercantile, a fire official shall enforce the wall

fire-rating provisions for occupancy separation as defined in

the Florida Building Code.

(c) A farming or ranching structure, as part of an
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operation that employs fewer than 25 full-time equivalent

SB 1122

131122cl

workers, calculated as cumulative hours worked divided by

40

hours, which is not used by the public for direct sales o

r as an

educational outreach facility, is exempt from the Florida

Fire

Prevention Code, including the national codes and Life Sa

fety

Code incorporated by reference. This paragraph does not i

nclude

structures used for residential or assembly occupancies,

as

defined in the Florida Fire Prevention Code.

Section 2. This act shall take effect July 1, 2013.
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A. COMMITTEE SUBSTITUTE..... Statement of Substantial Changes

B. AMENDMENTS........ccccvvvvinnne |:| Technical amendments were recommended
|:| Amendments were recommended
|:| Significant amendments were recommended

Summary:

CS/SB 1080 clarifies that a state agency constructing new buildings or renovating existing
buildings is required to select a sustainable building rating system or national model green
building code, and the selection is made for each building or renovation.

The bill also requires all state agencies, when constructing public bridges, buildings and other
structures, to use lumber, timber, and other forest products produced and manufactured in Florida
if such products are available, and their price, fitness, and quality are equal. This tiebreaker
preference does not apply to transportation projects for which federal aid funds are available, in
either local or state construction contracting.

This bill substantially amends sections 255.20, 255.257, and 255.2575 of the Florida Statutes.
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Present Situation:
Florida Energy Conservation and Sustainable Buildings Act

In recent years, the Florida Legislature has placed an increased emphasis on promoting
renewable energy, energy conservation, and enhanced energy efficiency on a state and local
level. In 2008, the Legislature passed a comprehensive energy package,* which contained the
Florida Energy Conservation and Sustainable Buildings Act (Act). This Act (ss. 255.51-
255.2575, F.S.) provides that:

Significant efforts are needed to build energy-efficient state-owned buildings that
meet environmental standards and provide energy savings over the life of the
building structure. With buildings lasting many decades and with energy costs
escalating rapidly, it is essential that the costs of operation and maintenance for
energy-using equipment and sustainable materials be included in all design
proposals for state-owned buildings.?

Section 255.252(3), F.S., provides legislative intent that “it is the policy of the state that
buildings constructed and financed by the state be designed and constructed to comply with a
sustainable building rating or a national model green building code” and “[i]t is further the policy
of the state that the renovation of existing state facilities be in accordance with a sustainable
building rating or a national model green building code.”

“Sustainable building rating or national model green building code” means a rating system
established by one of the following:

e United States Green Building Council (USGBC) Leadership in Energy and Environmental
Design (LEED) rating system,

International Green Construction Code (IgCC),

Green Building Initiative’s Green Globes rating system,

Florida Green Building Coalition standards, or

A nationally recognized, high-performance green building rating system as approved by the
Department of Management Services.®

Section 255.257(4)(a), F.S., specifies that: [a]ll state agencies shall adopt a sustainable building
rating system or use a national model green building code for all new buildings and renovations
to existing buildings.” Section 255.2575(2), F.S., provides that “[a]ll county, municipal, school
district, water management district, state university, community college, and state court buildings
shall be constructed to comply with a sustainable building rating system or a national model
green building code.”

The Department of Management Services (DMS) states on its website the following:

! Chapter 2008-227, L.O.F.

2 Section 255.252(2), F.S.

3 Section 255.253(7), F.S.

* This section applies to all county, municipal, school district, water management district, state university, community college, and state
court buildings the architectural plans of which are commenced after July 1, 2008.
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State agencies are required by law to comply with the various green aspects of a
sustainable rating system such as LEED or the others approved in statute.
However, when it comes to energy consumption in particular, state agencies are
now required by rule to consider at least one design option that far outperforms
their preferred rating system. Nevertheless, an agency’s ultimate decision must be
made on the basis of long-term cost-effectiveness.’

Administrative rules adopted by DMS pertaining to sustainable building ratings® implement the
statutes by requiring all agencies that are designing, constructing, or renovating a facility to
perform a life-cycle cost analysis for at least three distinct energy-related designs that
progressively meet and exceed the minimum energy performance requirements of the particular
sustainable building rating or national model green building code adopted by the agency. The
DMS then evaluates this life-cycle cost analysis for technical correctness and completeness.’
According to the DMS, these Rules allow the agencies sole discretion as it pertains to the
selection of a sustainable building rating or national model green building code.

The following are basic, brief descriptions of the four statutorily-authorized sustainable building
rating systems:

e Leadership in Energy and Environmental Design (LEED) is a “voluntary, consensus-
based, market-driven” program that provides third-party verification of green buildings [and]
addresses the entire lifecycle of a building. LEED projects have been established in 135
countries.... For commercial buildings and neighborhoods, to earn LEED certification, a
project must satisfy all LEED prerequisites and earn a minimum 40 points on a 110-point
LEED rating system scale.?

¢ International Green Construction Code (IgCC) is the “first model code to include
sustainability measures for the entire construction project and its site - from design through
construction, certificate of occupancy and beyond. The new code is expected to make
buildings more efficient, reduce waste, and have a positive impact on health, safety and
community welfare....” The IgCC “creates a regulatory framework for new and existing
buildings, establishing minimum green requirements for buildings and complementing
voluntary rating systems, which may extend beyond baseline of the IgCC. The code acts as
an overlay to the existing set of International Codes....”

e Green Globes is a web-based program for green building guidance and certification that
includes an onsite assessment by a third party. “Green Globes offers a streamlined and
affordable...way to advance the overall environmental performance and sustainability of
commercial buildings. The program has modules supporting new
construction...[and]...existing buildings.... It is suitable for a wide range of buildings from

Shttp://www.dms.myflorida.com/business_operations/real_estate_development_management/facilities_management/sustainablebuildings_a
nd_energy_initiatives.

® Chapter 60D, F.A.C.

" Rule 60D-4.004(1)(c)1 and 2, F.A.C.

8 http://new.usgbc.org/leed.

® http://www.iccsafe.org/cs/igec/pages/default.aspx.
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large and small offices, multi-family structures, hospitals, and institutional buildings such as
courthouses, schools, and universities.”*

e The Florida Green Building Coalition (FGBC) is a nonprofit corporation “dedicated to
improving the built environment, [whose] mission is to lead and promote sustainability with
environmental, economic, and social benefits through regional education and certification
programs. FGBC was conceived and founded in the belief that green building programs will
be most successful if there are clear and meaningful principles on which ‘green’ qualification
and marketing are based.”™

According to proponents of the bill, LEED is the only sustainable building rating system that
does not award points for timber that is grown on a majority of Florida’s 16 million acres of
forest, leaving only approximately 200 acres of Florida-grown wood being certified under this
rating system, because LEED only awards points for timber that is grown under the Forest
Stewardship Council requirements.'? The DMS has chosen the LEED rating system to meet its
own needs.

Florida Timber Industry

According to the Florida Forestry Association, there are almost 16 million acres of forests in
Florida. Seventy percent (11.2 million acres) is privately owned, 16 percent (2.6 million acres) is
owned by the state, 11 percent (1.7 million acres) is owned by the federal government, and three
percent (0.5 million acres) is owned by local governments.™ ** Although forests cover about
50% of the state’s land area, Florida’s timberlands are located mostly north of Orlando. In the
northern half of the state most counties are at least 50% forested. Liberty County in northwest
Florida is the most forested with timber lands covering more than 90% of its area. The peninsula
is forested at 40% or less and a number of counties in southeast Florida are less than 10%
forested.™

In 2010, there were 59 primary wood-using mills in Florida. Almost half of those are sawmills
(27). Other types of mills include mulch (7), pulp/paper (6), chip-and-saw (5), chip mill (3), post
(3), plywood (2), pole (2), pellet, strand board, veneer and firewood (1 each). The primary wood-
using mills in Florida are located mostly in the northern part of the state.*®

There are several forest certification standard programs that provide guidance and certification
that timber land is being used in a sustainable manner. The Forest Stewardship Council, the
American Tree Farm System, and the Sustainable Forestry Initiative are some commonly-used
programs.

10 http://www.thegbi.org/green-globes/.

1 http://www. floridagreenbuilding.org/home.

12 «>Backlash’ bill against LEED green-building certification program moving in House,” available at:
http://www.thefloridacurrent.com/article.cfm?id=32144596.

3 Florida Forestry Association website: http://floridaforest.org/about-us/fl-forests-facts/.

42010 Florida’s Forestry and Forest Product Industry Economic Impacts, by the Florida Forest Service (PDF file accessed at
http://floridaforest.org/about-us/fl-forests-facts/).

™ Ibid.

' Ibid.
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The Forest Stewardship Council (FSC) is an independent, non-profit organization.
“[M]embership consists of three equally weighted chambers -- environmental, economic, and
social -- to ensure the balance and the highest level of integrity. Independent FSC-accredited
certification bodies verify that all FSC-certified forests conform to the requirements contained
within an FSC forest management standard.... Certifiers are independent of FSC and the
companies they are auditing.”"’

The Sustainable Forestry Initiative (SFI) program is a widely-used standard. The organization
asserts that their “forest certification standard is based on principles that promote sustainable
forest management, including measures to protect water quality, biodiversity, wildlife habitat,
species at risk, and Forests with Exceptional Conservation Value.” Further, that the standard “has
strong acceptance in the global marketplace so we can deliver a steady supply of wood and paper
products from legal and responsible sources. This is especially important at a time when there is
growing demand for green building and responsible paper purchasing, and less than 10 percent
of the world’s forests are certified.”®

The American Tree Farm System (ATFS), another commonly-used program, “offers certification
to landowners who are committed to good forest management....Forest certification is the
certification of land management practices to a standard of sustainability. A written certification
is issued by an independent third-party that attests to the sustainable management of a working
forest...protect[ing] economic, social and environmental benefits.”*°

Florida Lumber Preference in Local Government Construction Contracting

Section 255.20, F.S., specifies requirements for local government construction contracting.
Section 255.20(3), F.S., provides as follows:

All county officials, boards of county commissioners, school boards, city
councils, city commissioners, and all other public officers of state boards or
commissions that are charged with the letting of contracts for public work, for the
construction of public bridges, buildings, and other structures must specify
lumber, timber, and other forest products produced and manufactured in this state
if such products are available and their price, fitness, and quality are equal. This
subsection does not apply to plywood specified for monolithic concrete forms, if
the structural or service requirements for timber for a particular job cannot be
supplied by native species, or if the construction is financed in whole or in part
from federal funds with the requirement that there be no restrictions as to species
or place of manufacture.

Effect of Proposed Changes:

Section 1 amends s. 255.20, F.S., to exempt transportation projects for which federal aid funds
are available from the operation of an existing tiebreaker preference for Florida lumber in local
government construction contracting. The bill also reorganizes the provision.

17 Forest Stewardship Council website: https://us.fsc.org/about-certification.198.htm.
18 Sustainable Forestry Initiative website: http://www.sfiprogram.org/sustainable-forestry-initiative/.
1 American Tree Farm System website: https://us.fsc.org/about-certification.198.htm.
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VI.

Section 2 amends s. 255.2575, F.S., to require all state agencies, when constructing public
bridges, buildings, and other structures, to use lumber, timber, and other forest products
produced and manufactured in Florida if such products are available and their price, fitness, and
quality are equal. This tiebreaker language does not apply to transportation projects for which
federal aid funds are available, and mirrors the language in s. 255.20(3), F.S., in section 1 of the
bill.

Section 3 clarifies that a state agency constructing new buildings or renovating existing
buildings is required to select a sustainable building rating system or national model green

building code in accordance with s. 255.257(4)(a), F.S. The selection is made for each building
and renovation to a building.

The bill takes effect July 1, 2013.
Constitutional Issues:

A. Municipality/County Mandates Restrictions:

None.

B. Public Records/Open Meetings Issues:
None.

C. Trust Funds Restrictions:
None.

Fiscal Impact Statement:

A. Tax/Fee Issues:
None.
B. Private Sector Impact:

Florida-based lumber and timber companies could see an increase in sales.
C. Government Sector Impact:

The tiebreaker preference for Florida-based lumber and timber only applies if the price is
equal to that of such products not produced in Florida, so there should be no fiscal
impact.

Technical Deficiencies:

None.
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VII.

VIII.

Related Issues:

The tiebreaker preference for Florida lumber created in s. 255.2575, F.S., mirrors the existing
local government tiebreaker preference in s. 255.20(3), F.S., and adds state agencies to the list of
entities which must use such a preference. The preference will therefore be specified for local
government entities in two sections, which is duplicative.

According to the DMS, virtually all construction performed by the DMS is of the commercial,
non-combustible type. The wood or timber found within this construction is the plywood
specified for monolithic concrete forms, not applicable to the requirement under this bill, or for
light framing or millwork. In this construction, the department does not procure “wood or
timber” directly, but rather competitively procures a general contractor or construction manager
for a low bid, lump sum of materials and labor.?

Additional Information:

A. Committee Substitute — Statement of Substantial Changes:
(Summarizing differences between the Committee Substitute and the prior version of the bill.)

CS by Governmental Oversight and Accountability on April 9, 2013:

The CS exempts transportation projects for which federal aid funds are available from the
operation of the tiebreaker preference for Florida lumber in local and state construction
contracting.

B. Amendments:

None.

This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate.

20 Department of Management Services’ bill analysis of SB 1080, dated February 29, 2013.
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Florida Senate - 2013 COMMITTEE AMENDMENT
Bill No. SB 1080

[N 22

LEGISLATIVE ACTION
Senate . House
Comm: RCS
04/09/2013

The Committee on Governmental Oversight and Accountability

(Hays) recommended the following:
Senate Amendment (with title amendment)

Delete everything after the enacting clause
and insert:

Section 1. Subsection (3) of section 255.20, Florida
Statutes, is amended to read:

255.20 Local bids and contracts for public construction
works; specification of state-produced lumber.—

(3) (a) All county officials, boards of county
commissioners, school boards, city councils, city commissioners,
and all other public officers of state boards or commissions

that are charged with the letting of contracts for public work,
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for the construction of public bridges, buildings, and other

structures must specify in the contract lumber, timber, and

other forest products produced and manufactured in this state,

if wood is a component of the public work, and if such products

are available and their price, fitness, and quality are equal.
(b) This subsection does not apply:
1. To plywood specified for monolithic concrete forms.+

2. If the structural or service requirements for timber for

a particular job cannot be supplied by native species.;—e¥

3. If the construction is financed in whole or in part from
federal funds with the requirement that there be no restrictions
as to species or place of manufacture.

4. To transportation projects for which federal aid funds

are available.

Section 2. Subsection (4) is added to section 255.2575,

Florida Statutes, to read:
255.2575 Energy-efficient and sustainable buildings.—

(4) (a) All state agencies, county officials, boards of

county commissioners, school boards, city councils, city

commissioners, and all other public officers of state boards or

commissions that are charged with the letting of contracts for

public work, for the construction of public bridges, buildings,

and other structures must specify in the contract lumber,

timber, and other forest products produced and manufactured in

this state, if wood is a component of the public work, and if

such products are available and their price, fitness, and

quality are equal.

(b) This subsection does not apply:

1. To plywood specified for monolithic concrete forms.
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2. If the structural or service requirements for timber for

a particular job cannot be supplied by native species.

3. If the construction is financed in whole or in part from

federal funds with the requirement that there be no restrictions

as to species or place of manufacture.

4. To transportation projects for which federal aid funds

are available.

Section 3. Paragraph (a) of subsection (4) of section
255.257, Florida Statutes, is amended to read:

255.257 Energy management; buildings occupied by state
agencies.—

(4) ADOPTION OF STANDARDS.—

(a) Each Adld state agency ageneies shall use adept a

sustainable building rating system or uwse a national model green
building code for each a3+ new building buwitdings and renovation
renovations to an existing building buitdings.

Section 4. This act shall take effect July 1, 2013.

================= T ] TLE A MEDNDDMENT ================
And the title is amended as follows:
Delete everything before the enacting clause
and insert:
A bill to be entitled
An act relating to public construction projects;
amending ss. 255.20 and 255.2575, F.S.; requiring
governmental entities to specify certain products
associated with public works projects; providing for
applicability; amending s. 255.257, F.S.; requiring

state agencies to use certain building rating systems

Page 3 of 4
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and building codes for each new construction and

renovation project; providing an effective date.
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By Senator Evers

2-00740B-13

A bill to be entitled
An act relating to public construction projects;
amending s. 255.257, F.S.; requiring state agencies to
use a sustainable building rating system for
construction and renovation projects; amending s.
255.2575, F.S.; requiring state agencies and other
entities to specify certain products associated with

public works projects; providing an effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Paragraph (a) of subsection (4) of section
255.257, Florida Statutes, is amended to read:

255.257 Energy management; buildings occupied by state
agencies.—

(4) ADOPTION OF STANDARDS.—

(a) Each A1} state agency agermeies shall use adept a
sustainable building rating system or wse a national model green

building code for each a}F* new building buwiltdimegs and renovation

renovations to an existing building buildings.

Section 2. Subsection (4) is added to section 255.2575,
Florida Statutes, to read:

255.2575 Energy-efficient and sustainable buildings.—

(4) All state agencies, county officials, boards of county

commissioners, school boards, city councils, city commissioners,

20131080

and all other public officers of state boards or commissions

that are charged with the letting of contracts for public work,

for the construction of public bridges, buildings, and other

structures must specify lumber, timber, and other forest
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products produced and manufactured in Florida if such products

20131080

are available and their price, fitness, and quality are equal.

This subsection does not apply to plywood specified for

monolithic concrete forms, if the structural or service

requirements for timper for a particular job cannot be supplied

by native species, or if the construction is financed in whole

or in part from federal funds with the requirement that there be

no restrictions as to species or place of manufacture.

Section 3. This act shall take effect July 1, 2013.

Page 2 of 2

CODING: Words strieken are deletions; words underlined are additions.




THE FLORIDA SENATE

Tallahassee, Florida 32399-1100 COMMITTEES:

Criminal Justice, Chair

Transportation, Vice Chair

Budget - Subcommittee on Criminal and Civil Justice
Appropriations

Budget - Subcommittee on Transportation, Tourism,
and Economic Development Appropriations

Communications, Energy, and Public Utilities

Reapportionment

Rules - Subcommittee on Ethics and Elections

SENATOR GREG EVERS
2nd District

April 9, 2013

Senator Jeremy Ring, Chair

Committee on Governmental Oversight
And Accountability

405 Senate Office Building

404 South Monroe Street

Tallahassee, FL 32399

Chairman Ring,

SB 1080, pertaining to Public Construction Projects, and SB 1424 pertaining to Public Records
are on your agenda today. I respectfully request my legislative aide, Molly Caddell, be permitted
to present the bill in my place. I appreciate your favorable consideration upon this request.

Sincerely,

Greg Evers

Cc:  Joe McVaney, Staff Director

REPLY TO:
0 598 North Ferdon Boulevard, Crestview, Florida 32536 (850) 689-0556
0 5224 Willing Street, Milton, Florida 32570 (850) 983-5550
D 24 North Tarragona, Pensacola, Florida 32502 (850) 695-0213
0 308 Senate Office Building, 404 South Monroe Street, Tallahassee, Florida 32399-1100 (850) 487-5000

Senate's Website: www.flsenate.gov

MIKE HARIDOPOLOS MICHAEL S. "MIKE" BENNETT
President of the Senate President Pro Tempore
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Summary:

SB 1424 expands an existing public records exemption for personal identifying information held
by the Department of Transportation, a county, or an expressway authority for the purpose of
using a credit card, charge card, or check for the prepayment of electronic toll facilities charges.
Specifically, this bill removes references to specific payment types and instead provides that the
exemption applies to personal identifying information of drivers who use toll facilities in the
state that is held by the Department of Transportation, a county, or an expressway authority for
the purpose of paying, prepaying, or collecting tolls and associated charges.

The bill provides that the expanded exemption is subject to the Open Government Sunset Review
Act and will repeal on October 2, 2018, unless reviewed and reenacted by the Legislature. It also
provides a statement of public necessity as required by the Florida Constitution.

This bill amends section 338.155 of the Florida Statutes.
Present Situation:
Public Records Laws

The Florida Constitution provides every person the right to inspect or copy any public record
made or received in connection with the official business of any public body, officer, or
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employee of the state, or of persons acting on their behalf.! The records of the legislative,
executive, and judicial branches are specifically included.?

The Florida Statutes also specify conditions under which public access must be provided to
government records. The Public Records Act® guarantees every person’s right to inspect and
copy any state or local government public record® at any reasonable time, under reasonable
conditions, and under supervision by the custodian of the public record.’

Only the Legislature may create an exemption to public records requirements.® Such an
exemption must be created by general law and must specifically state the public necessity
justifying the exemption.” Further, the exemption must be no broader than necessary to
accomplish the stated purpose of the law. A bill enacting an exemption may not contain other
substantive provisions® and must pass by a two-thirds vote of the members present and voting in
each house of the Legislature.’

The Open Government Sunset Review Act (the Act) prescribes a legislative review process for
newly created or substantially amended public records or open meetings exemptions.° It
requires the automatic repeal of such exemption on October 2nd of the fifth year after creation or
substantial amendment, unless the Legislature reenacts the exemption.'! The Act provides that a
public records or open meetings exemption may be created or maintained only if it serves an
identifiable public purpose and is no broader than is necessary to meet such public purpose.*?

; FLA. CONST., art. |, s. 24(a).

Id.
® Chapter 119, F.S.
* Section 119.01 1(12), F.S., defines “public records” to mean “all documents, papers, letters, maps, books, tapes,
photographs, films, sound recordings, data processing software, or other material, regardless of the physical form,
characteristics, or means of transmission, made or received pursuant to law or ordinance or in connection with the transaction
of official business by any agency.” Section 119.011(2), F.S., defines “agency” to mean as “any state, county, district,
authority, or municipal officer, department, division, board, bureau, commission, or other separate unit of government created
or established by law including, for the purposes of this chapter, the Commission on Ethics, the Public Service Commission,
and the Office of Public Counsel, and any other public or private agency, person, partnership, corporation, or business entity
acting on behalf of any public agency.” The Public Records Act does not apply to legislative or judicial records (see Locke v.
Hawkes, 595 So.2d 32 (Fla. 1992)).
> Section 119.07(1)(a), F.S.
® FLA. CONST., art. |, s. 24(c). There is a difference between records the Legislature designates as exempt from public records
requirements and those the Legislature designates confidential and exempt. A record classified as exempt from public
disclosure may be disclosed under certain circumstances (see WFTV, Inc. v. The School Board of Seminole, 874 So.2d 48
(Fla. 5th DCA 2004), review denied 892 So.2d 1015 (Fla. 2004); City of Riviera Beach v. Barfield, 642 So.2d 1135 (Fla. 4th
DCA 2004); and Williams v. City of Minneola, 575 So.2d 687 (Fla. 5th DCA 1991). If the Legislature designates a record as
confidential and exempt from public disclosure, such record may not be released, by the custodian of public records, to
anyone other than the persons or entities specifically designated in the statutory exemption (see Attorney General Opinion
85-62, August 1, 1985).
"FLA. CONST., art. |, s. 24(c).
® The bill may, however, contain multiple exemptions that relate to one subject.
° FLA. CONST., art. I, s. 24(c).
1% Section 119.15, F.S. An exemption is substantially amended if the amendment expands the scope of the exemption to
include more records or information or to include meetings as well as records (s. 119.15(4)(b), F.S.). The requirements of the
Act do not apply to an exemption that is required by federal law or that applies solely to the Legislature or the State Court
System (s. 119.15(2), F.S.).
1 Section 119.15(3), F.S.
12 Section 119.15(6)(b), F.S.
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Electronic Toll Payment

Subject to limited exemptions, current law prohibits persons from using any toll facility without
payment.*® The Department of Transportation (DOT) is authorized to adopt rules relating to the
payment, collection, and enforcement of tolls, including, but not limited to, rules for the
implementation of video or other image billing and variable pricing.** DOT has implemented
two programs (SunPass and Toll-By-Plate) for electronic toll collections.

SunPass™ is an electronic system of toll collection accepted on all Florida toll roads and nearly
all toll bridges. SunPass utilizes a prepaid account system and electronic devices called
transponders that attach to the inside of a car's windshield. When a car equipped with SunPass
goes through a tolling location, the transponder sends a signal and the toll is deducted from the
customer’s prepaid account. SunPass account information includes the license plate number,
address, and credit card information.*®

The Toll-By-Plate*’ program, established by DOT in 2010, is an image based system of toll
collection available on the Homestead Extension of Florida's Turnpike, from Florida City to
Miramar in Miami-Dade County. Toll-By-Plate takes a photo of a license plate as a vehicle
travels through a Turnpike tolling location and mails a monthly bill for the tolls, including an
administrative charge, to the registered owner of the vehicle. Accounts can be set up as pre-paid
or post-paid.18 Accounts may require name, address, email, driver’s license number, day time
phone number, and credit and debit card numbers.*®

Public Records Exemption: Electronic Payment of Tolls

Section 338.155(6), F.S., provides that personal identifying information provided to, acquired by,
or in the possession of DOT, a county, or an expressway authority for the purpose of using a
credit card, charge card, or check for the prepayment of electronic toll facilities charges is
exempt?® from public records requirements. This provision was first adopted in 1996.%

13 See s. 338.155(1), F.S. The exemptions generally include toll employees on official state business, state military personnel
on official military business, persons authorizing resolution for bonds to finance the facility, persons using the toll facility as
a required detour route, law enforcement officers or persons operating a fire or rescue vehicle when on official business,
funeral processions of law enforcement officers killed in the line of duty, and handicapped persons.

14 Section 338.155(1), F.S.

> Rule 14-15.0081, F.A.C.

18 Information on SunPass is available at, http://www.floridasturnpike.com/all-electronictolling/SunPass.cfm (last visited
March 12, 2013).

" Rule 14-100.005, F.A.C.

18 Information on toll-by-plate is available at, http://www:.floridasturnpike.com/all-electronictolling/TOLL-BY-PLATE.cfm
(Last visited March 12, 2013).

9 Information on toll-by-plate accounts can be found at,
https://www.tollbyplate.com/displaySelectCustomerTypeRegisterAccountNewAccount (Last visited March 12, 2013).

? There is a difference between records the Legislature designates as exempt from public record requirements and those the
Legislature deems confidential and exempt. A record classified as exempt from public disclosure may be disclosed under
certain circumstances. See WFTV, Inc. v. The School Board of Seminole, 874 So.2d 48, 53 (Fla. 5th DCA 2004), review
denied 892 So.2d 1015 (Fla. 2004); City of Riviera Beach v. Barfield, 642 So.2d 1135 (Fla. 4th DCA 1994); Williams v. City
of Minneola, 575 So.2d 687 (Fla. 5th DCA 1991). If the Legislature designates a record as confidential and exempt from
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Recently, DOT has expanded its use of electronic toll collection with the Toll-By-Plate video
billing. As a consequence, the current public records exemption does not protect personal
identifying information related to the post-payment of electronic toll facilities by Toll-By-Plate
customers.

Effect of Proposed Changes:

The bill amends s. 338.155(6), F.S., to expand the existing public records exemption for personal
identifying information held by the Department of Transportation, a county, or an expressway
authority for the purpose of using a credit card, charge card, or check for the prepayment of
electronic toll facilities charges. Specifically, this bill removes references to specific payment
types and instead provides that the exemption applies to personal identifying information of
drivers who use toll facilities in the state that is held by the Department of Transportation, a
county, or an expressway authority for the purpose of paying, prepaying, or collecting tolls and
associated charges. This would include personal identifying information of Toll-By-Plate
customers.

The bill provides for repeal of the exemption pursuant to the Open Government Sunset Review
Act on October 2, 2018, unless reviewed and reenacted by the Legislature. It also provides a
statement of public necessity as required by the Florida Constitution.

The bill’s effective date is July 1, 2013.
Constitutional Issues:
A. Municipality/County Mandates Restrictions:

Not applicable. This bill does not appear to require counties or municipalities to spend
funds or take action requiring the expenditures of funds, reduce the authority that
counties or municipalities have to raise revenues in the aggregate, or reduce the
percentage of state tax shared with counties or municipalities.

B. Public Records/Open Meetings Issues:
Vote Requirement

Section 24(c), Art. | of the Florida Constitution requires a two-thirds vote of the members
present and voting in each house of the Legislature for passage of a newly created or
expanded public records or public meetings exemption. Because this bill expands a
public necessity statement, it requires a two-thirds vote for passage.

Public Necessity Statement

public disclosure, such record may not be released, by the custodian of public records, to anyone other than the persons or
entities specifically designated in the statutory exemption. See Attorney General Opinion 85-62 (August 1, 1985).
2! Chapter 96-178, L.O.F.; codified as s. 338.155(6), F.S.
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VI.

VII.

Section 24(c), Art. | of the Florida Constitution requires a public necessity statement for a
newly created or expanded public records or public meetings exemption. Because this bill
expands a new public records exemption, it includes a public necessity statement.

C. Trust Funds Restrictions:
None.

Fiscal Impact Statement:

A. Tax/Fee Issues:
None.

B. Private Sector Impact:
None.

C. Government Sector Impact:

This bill could create a minimal fiscal impact on state and local agencies with staff
responsible for complying with public records requests as staff could require training
related to the expansion of the public records exemption. In addition, agencies could
incur costs associated with redaction of the protected information prior to releasing a
record. The costs would be absorbed, however, as they are part of the day-to-day
responsibilities of an agency.

Technical Deficiencies:
None.

Related Issues:
Retroactive Application

The Supreme Court of Florida ruled that a public record exemption is not to be applied
retroactively unless the legislation clearly expresses intent that such exemption is to be applied
retroactively.?? The bill does not contain a provision requiring retroactive application. Therefore,
the puztg)lic records exemption would apply prospectively, but the Toll-By-Plate program began in
2010.

Applicability of Exemption to “Drivers”

The expanded public records exemption applies to drivers who use toll facilities in this state.
However, the driver of a vehicle may not necessarily be the person to whom a Toll-by-Plate

22 Memorial Hospital-West Volusia, Inc. v. News-Journal Corporation, 729 So.2d. 373 (Fla. 2001).
2 Information received from the Florida Department of Transportation, March 13, 2013 (email on file with the
Transportation and Highway Safety Subcommittee).
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account is registered. Therefore, the Legislature may wish to consider removing reference to
“drivers” in the expanded exemption.

VIII. Additional Information:
A. Committee Substitute — Statement of Substantial Changes:
(Summarizing differences between the Committee Substitute and the prior version of the bill.)
None.
B. Amendments:
None.

This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate.
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By Senator Evers
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A bill to be entitled
An act relating to public records; amending s.
338.155, F.S.; clarifying provisions; providing that
personal identifying information about individuals
related to the payment of tolls, which is held by the
Department of Transportation and certain other
entities, is exempt from public records requirements;
providing for future legislative review and repeal of
the exemption under the Open Government Sunset Review
Act; providing legislative findings and a statement of

public necessity; providing an effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Subsection (6) of section 338.155, Florida
Statutes, is amended to read:

338.155 Payment of toll on toll facilities required;
exemptions.—

(6)i§l Personal identifying information of drivers who use

toll facilities in this state which is held by previded—tes

aegquired—byr—or—3in+thep ien—e£ the Department of

Transportation, a county, or an expressway authority for the

purpose of paying, prepaying, or collecting tolls and associated

administrative charges usipng—a——eredit—eard,—echaryg are—or
i e £ PN + £ 1 + 3 £al11 £ 27343 N
heek—for—theprepayment—ofelectronie—toll—faecilits hare
+ PN g + + + + 1 4 5
to—the—department—a GREy—or—an pressway—avthority is

exempt from s. 119.07(1l) and s. 24(a), Art. I of the State
Constitution.

(b) This subsection is subject to the Open Government
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Sunset Review Act in accordance with s. 119.15 and shall stand

repealed on October 2, 2018, unless reviewed and saved from

repeal through reenactment by the Legislature.

Section 2. The Legislature finds that it is a public

necessity to exempt from s. 119.07(1) and s. 24(a), Art. I of

the State Constitution personal identifying information about

individuals which is held by the Department of Transportation, a

county, or an expressway authority in connection with the

payment, prepayment, or collection of tolls. The exemption puts

individuals who pay with the TOLL-BY-PLATE system on equal

footing with those who prepay with a check, charge card, credit

card or pay cash at the toll booth. The exemption also protects

the public by exempting information about an individual’s use of

the toll road system. The exemption promotes the use of the

electronic toll collection system, which is a more efficient and

effective collection system for tolls because the use of the

TOLL-BY-PLATE system or prepaying with a check, charge card, or

credit card saves an individual time in passing through toll

facilities, compared to those who pay cash, and costs less to

administer. The exemption also protects the privacy of

individuals and promotes the right to be free from unreasonable

government intrusion by prohibiting the public disclosure of

private information about an individual’s finances and location.

Section 3. This act shall take effect July 1, 2013.
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Chairman Ring,

SB 1080, pertaining to Public Construction Projects, and SB 1424 pertaining to Public Records
are on your agenda today. I respectfully request my legislative aide, Molly Caddell, be permitted
to present the bill in my place. I appreciate your favorable consideration upon this request.

Sincerely,

Greg Evers

Cc:  Joe McVaney, Staff Director
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Summary:

SB 1848 is linked to SB 1770, which, in pertinent part, creates an Office of the Inspector General

of Citizens Property Insurance Corporation (Citizens). SB 1848 expands an existing public

records exemption for Citizens records to also include:

e The identity of an individual who makes an allegation to the inspector general that an
employee or agent of Citizens has committed a specified act or violation; and

e Information relating to an investigation of such an alleged act or violation.

The bill specifies circumstances under which such an identity or investigative information may
be released.

The bill provides that the expanded exemption is subject to the Open Government Sunset Review
Act and will repeal on October 2, 2018, unless reviewed and reenacted by the Legislature. It also
provides a statement of public necessity as required by the Florida Constitution.

Because this bill expands a public records exemption, it requires a two-thirds vote of the
members present and voting in each house of the Legislature for final passage.

This bill substantially amends the section 627.351 of the Florida Statutes.
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. Present Situation:
Public Records Laws

The Florida Constitution provides every person the right to inspect or copy any public record
made or received in connection with the official business of any public body, officer, or
employee of the state, or of persons acting on their behalf.! The records of the legislative,
executive, and judicial branches are specifically included.?

The Florida Statutes also specify conditions under which public access must be provided to
government records. The Public Records Act® guarantees every person’s right to inspect and
copy any state or local government public record® at any reasonable time, under reasonable
conditions, and under supervision by the custodian of the public record.’

Only the Legislature may create an exemption to public records requirements.® Such an
exemption must be created by general law and must specifically state the public necessity
justifying the exemption.” Further, the exemption must be no broader than necessary to
accomplish the stated purpose of the law. A bill enacting an exemption may not contain other
substantive provisions® and must pass by a two-thirds vote of the members present and voting in
each house of the Legislature.’

The Open Government Sunset Review Act (the Act) prescribes a legislative review process for
newly created or substantially amended public records or open meetings exemptions.° It

; FLA. CONST., art. |, s. 24(a).

Id.
® Chapter 119, F.S.
*Section 119.011(12), F.S., defines “public records” to mean “all documents, papers, letters, maps, books, tapes,
photographs, films, sound recordings, data processing software, or other material, regardless of the physical form,
characteristics, or means of transmission, made or received pursuant to law or ordinance or in connection with the transaction
of official business by any agency.” Section 119.011(2), F.S., defines “agency” to mean as “any state, county, district,
authority, or municipal officer, department, division, board, bureau, commission, or other separate unit of government created
or established by law including, for the purposes of this chapter, the Commission on Ethics, the Public Service Commission,
and the Office of Public Counsel, and any other public or private agency, person, partnership, corporation, or business entity
acting on behalf of any public agency.” The Public Records Act does not apply to legislative or judicial records (see Locke v.
Hawkes, 595 So.2d 32 (Fla. 1992)).
> Section 119.07(1)(a), F.S.
® FLA. CONST., art. |, s. 24(c). There is a difference between records the Legislature designates as exempt from public records
requirements and those the Legislature designates confidential and exempt. A record classified as exempt from public
disclosure may be disclosed under certain circumstances (see WFTV, Inc. v. The School Board of Seminole, 874 So.2d 48
(Fla. 5th DCA 2004), review denied 892 So.2d 1015 (Fla. 2004); City of Riviera Beach v. Barfield, 642 So.2d 1135 (Fla. 4th
DCA 2004); and Williams v. City of Minneola, 575 So.2d 687 (Fla. 5th DCA 1991). If the Legislature designates a record as
confidential and exempt from public disclosure, such record may not be released, by the custodian of public records, to
anyone other than the persons or entities specifically designated in the statutory exemption (see Attorney General Opinion
85-62, August 1, 1985).
"FLA. CONST., art. I, s. 24(c).
® The bill may, however, contain multiple exemptions that relate to one subject.
° FLA. CONST., art. I, s. 24(c).
1% Section 119.15, F.S. An exemption is substantially amended if the amendment expands the scope of the exemption to
include more records or information or to include meetings as well as records (s. 119.15(4)(b), F.S.). The requirements of the
Act do not apply to an exemption that is required by federal law or that applies solely to the Legislature or the State Court
System (s. 119.15(2), F.S.).
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requires the automatic repeal of such exemption on October 2nd of the fifth year after creation or
substantial amendment, unless the Legislature reenacts the exemption.'* The Act provides that a
public records or open meetings exemption may be created or maintained only if it serves an
identifiable public purpose and is no broader than is necessary to meet such public purpose.*?

Citizens Property Insurance Corporation (Citizens)

Citizens is a state-created, not-for-profit, tax-exempt governmental entity whose public purpose
is to provide property insurance coverage to those unable to find affordable coverage in the
voluntary admitted market.™ Citizens is not a private insurance company.** Citizens was
statutorily created in 2002 when the Florida Legislature combined the state’s two insurers of last
resort, the Florida Residential Property and Casualty Joint Underwriting Association and the
Florida Windstorm Underwriting Association. Citizens operates in accordance with the
provisions in s. 627.351(6), F.S., and is governed by an eight-member Board of Governors that
administers its Plan of Operations, which is reviewed and approved by the Financial Services
Commission. The Governor, President of the Senate, Speaker of the House of Representatives,
and Chief Financial Officer each appoints two members to the board.

Citizens Inspector General

Citizens currently does not have an inspector general and is not required by law to have one. The
Chief of Internal Audit has job duties and responsibilities similar to an inspector general. The
Chief of Internal Audit position was created in Citizens in 2006 and Citizens’ first Chief of
Internal Audit started in January 2007. The position has been filled almost continuously since
that time, with Citizens employing four Chiefs of Internal Audit since 2007.

Generally, the duties of the Chief of Internal Audit include: fostering and promoting
accountability and integrity in Citizens; holding the Citizen’s leadership, management and staff
accountable for efficient, cost-effective operation; and preventing, identifying, and eliminating
fraud, waste, corruption, illegal acts, and abuse. Specific duties and responsibilities for the
position are contained in s. 627.351(6)(i), F.S. The Chief of Internal Audit carries out his duties
primarily through audits, management reviews and investigations.

From December 2010 until October 2012, Citizens also had an Office of Corporate Integrity. The
office handled employee complaints, particularly those that could indicate ethics violations and
internal fraud. From December 2010 until July 2012, the employees in this office reported to
Citizens’ General Counsel and Chief Legal Officer. Thereafter, they reported to the Citizens’
Chief of Internal Audit. The Office was disbanded by Citizens’ Board in October 2012, but its
functions were absorbed by other Citizens’ staff, including the Office of Internal Audit, the
Ethics Officer, and the Employee Relations Office.

1 Section 119.15(3), F.S.

12 Section 119.15(6)(b), F.S.

13 «“Admitted market” means insurance companies licensed to transact insurance in Florida.

1 Section 627.351(6)(a)1., F.S. Citizens is also subject to regulation by the Office of Insurance Regulation.
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SB 1770 (linked to this bill)

SB 1770, in pertinent part, establishes the Office of the Inspector General within Citizens to
ensure accountability, integrity, and efficiency. The inspector general is appointed by the
Financial Services Commission and may be removed from office only by the commission. The
inspector general is under the supervision of the commission until June 30, 2014, after which he
or she reports to the chair of the board of governors.

The inspector general’s specified duties are to initiate, direct, coordinate, participate in, and
perform studies, reviews, evaluations, and investigations designed to assess management
practices; compliance with laws, rules, and policies; and program effectiveness and efficiency. In
addition, the inspector general must complete special projects and perform other duties as
requested by the Financial Services Commission.

At least annually, the inspector general must report to the President of the Senate and the
Speaker of the House of Representatives the extent to which policies are returned to the
voluntary market from the corporation’s clearinghouse. Such a report must include an analysis
regarding the effectiveness of the clearinghouse for depopulation of Citizens.

Effect of Proposed Changes:

This bill expands an existing public records exemption that makes specified Citizens records
confidential and exempt. Specifically, the bill adds to the exemption the name or identity of an
individual who, in good faith, alleges, or provides information relating to an allegation, to the
Office of the Inspector General that an employee or agent of Citizens:

Violated a federal, state, or local law, ordinance, or rule;

Committed an act of fraud, waste, abuse, malfeasance, or mismanagement;

Committed employee misconduct; or

Violated a policy of the corporation.

The bill authorizes disclosure of such person’s name or identity:
e With the written consent of the individual; or
e Pursuant to a court order.

The bill also adds to the existing Citizens public records exemption all information relating to an
investigation of such a possible violation or act. The bill provides that such information is
confidential or exempt until the inspector general completes the investigation and determines
such violation or act occurred. If the inspector general determines that the alleged violation or act
did not occur, the information remains confidential and exempt. Such information may be
disclosed at any time to:

e A current member of the Financial Services Commission;

e The current President of the Senate; or

e The current Speaker of the House of Representatives.

The bill provides that the expanded exemption is subject to the Open Government Sunset Review
Act and will repeal on October 2, 2018, unless reviewed and reenacted by the Legislature. The
bill also provides a statement of public necessity as required by the Florida Constitution.
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This bill will take effect on the same date that SB 1770 or similar legislation takes effect, if such
legislation is adopted in the same legislative session or an extension thereof and becomes a law.

Constitutional Issues:

A.

Municipality/County Mandates Restrictions:

Not applicable. This bill does not appear to affect county or municipal governments.
Public Records/Open Meetings Issues:

Vote Requirement

Section 24(c), Art. | of the Florida Constitution requires a newly created or expanded
public records exemption to pass by a two-thirds vote of the members present and voting
in each house of the Legislature. This bill expands a public records exemption; therefore,
it requires a two-thirds vote for final passage.

Public Necessity Statement

Section 24(c), Art. | of the Florida Constitution requires a newly created or expanded
public records exemption to contain a public necessity statement justifying the
exemption. This bill expands a public records exemption; therefore, it contains a public
necessity statement.

Trust Funds Restrictions:

None.

Fiscal Impact Statement:

A.

Tax/Fee Issues:

None.

Private Sector Impact:
None.

Government Sector Impact:

This bill could create a minimal fiscal impact on Citizens, because staff responsible for
complying with public records requests could require training related to the expansion of
the public records exemption. In addition, Citizens could incur costs associated with
redaction of the confidential and exempt information prior to releasing the record. The
costs would be absorbed, however, as they are part of the day-to-day responsibilities of
Citizens.
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VI. Technical Deficiencies:
None.
VII. Related Issues:
None.
VIII. Additional Information:

A. Committee Substitute — Statement of Substantial Changes:
(Summarizing differences between the Committee Substitute and the prior version of the bill.)

None.
B. Amendments:

None.

This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate.




o 9 o b W N

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29

Florida Senate - 2013 SB 1848

By the Committee on Banking and Insurance

597-03438-13

A bill to be entitled
An act relating to public records; providing a public
records exemption for the identity of individuals who
make certain allegations or provide certain
information to the inspector general of Citizens
Property Insurance Corporation and for information
relating to a resulting investigation; providing for
future review and repeal; providing a statement of
public necessity; providing a contingent effective

date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. With respect to the Office of the Inspector

General of the corporation:

(1) The name or identity of an individual who, in good

faith, alleges, or provides information relating to an

allegation, to the Office of the Inspector General of the

corporation that an employee or agent of the corporation

violated a federal, state, or local law, ordinance, or rule;

committed an act of fraud, waste, abuse, malfeasance, or

mismanagement; committed employee misconduct; or violated a

policy of the corporation. The name or identity of such an

individual may be disclosed only with the written consent of the

individual or pursuant to a court order.

(2) All information relating to an investigation of a

possible violation or act described in this section conducted by

the inspector general is confidential and exempt until he or she

completes the investigation and determines such violation or act

Page 1 of 3

CODING: Words strieken are deletions; words underlined are additions.

20131848

30
31
32
33
34
35
36
37
38
39
40
41
42
43
44
45
46
47
48
49
50
51
52
53
54
55
56
57
58

Florida Senate - 2013 SB 1848

597-03438-13 20131848

occurred. If the inspector general determines that such

violation or act did not occur, the information remains

confidential and exempt. Information relating to an

investigation may be disclosed at any time to a current member

of the Financial Services Commission or the current President of

the Senate or Speaker of the House of Representatives.

(3) This section is subject to the Open Government Sunset

Review Act in accordance with s. 119.15, Florida Statutes, and

shall stand repealed on October 2, 2018, unless reviewed and

saved from repeal through reenactment by the Legislature.

Section 2. Section 1 of this act shall be codified as sub-

subparagraph j. of subparagraph 1. of paragraph (x) of

subsection (6) of section 627.351, Florida Statutes, and the

section and subsections in section 1 of this act may be

redesignated to conform to that codification.

Section 3. (1) The Legislature finds and declares that it

is a public necessity that the identity of an individual who

makes an allegation, or provides information relating to an

allegation against an employer or agent of the corporation

regarding a violation of law, ordinance, rule, or corporation

policy, or an act of fraud, waste, abuse, malfeasance,

mismanagement, or employee misconduct, which is held by the

Office of Inspector General of the Citizens Property Insurance

Corporation, be made confidential and exempt from s. 119.07(1),

Florida Statutes, and s. 24(a), Article I of the State

Constitution until the inspector general concludes any resulting

evaluation, audit, or investigation. This exemption is necessary

because failure to provide such protection could make

individuals who provide information vulnerable to harassment or
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retaliation from persons who may be the subject of such

allegations and resulting investigations and have a chilling

effect that discourages individuals from disclosing information

that would facilitate the ability of the inspector general to

carry out his or her investigatory duties.

(2) The Legislature finds that it is a public necessity

that information relating to the inspector general’s

investigation of a possible violation of law, ordinance, rule,

or corporation policy, or an act of fraud, waste, abuse,

malfeasance, mismanagement, or employee misconduct, be

confidential and exempt from s. 119.07(1), Florida Statutes, and

s. 24(a), Art. I of the State Constitution. This exemption is

necessary because the release of such information could

potentially be defamatory to an individual under investigation,

cause unwarranted damage to the good name or reputation of such

individual, or significantly impair the investigation. The

exemption creates a secure environment in which the inspector

general may conduct an investigation.

Section 4. This act shall take effect on the same date that
SB 1770 or similar legislation takes effect, if such legislation
is adopted in the same legislative session or an extension

thereof and becomes a law.
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SB 1850

INTRODUCER:  Banking and Insurance Committee

SUBJECT: Public Records/Citizens Property Insurance Corporation Clearinghouse
DATE: April 9, 2013 REVISED:
ANALYST STAFF DIRECTOR REFERENCE ACTION
1. Matiyow Burgess bi SPB 7140 as Introduced
2. Naf McVaney GO Favorable
3. RC
4.
5.
6.
Summary:

SB 1850 is linked to SB 1770, which, in pertinent part, creates a Citizens Property Insurance
Corporation clearinghouse. SB 1850 provides that underwriting guidelines, manuals, rating
information, and other underwriting criteria or instructions submitted by an insurer to the
clearinghouse which are used to identify and select risks from the clearinghouse are confidential
and exempt from public records requirements.

The bill provides that the public records exemption is subject to the Open Government Sunset
Review Act and will repeal on October 2, 2018, unless reviewed and reenacted by the
Legislature. It also provides a statement of public necessity as required by the Florida
Constitution.

Because this bill creates a public records exemption, it requires a two-thirds vote of the members
present and voting in each house of the Legislature for final passage.

This bill substantially amends a currently nonexistent section of the Florida Statutes that is
created by the linked bill, SB 1770.

Present Situation:
Public Records Laws

The Florida Constitution provides every person the right to inspect or copy any public record
made or received in connection with the official business of any public body, officer, or
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employee of the state, or of persons acting on their behalf.! The records of the legislative,
executive, and judicial branches are specifically included.?

The Florida Statutes also specify conditions under which public access must be provided to
government records. The Public Records Act® guarantees every person’s right to inspect and
copy any state or local government public record® at any reasonable time, under reasonable
conditions, and under supervision by the custodian of the public record.

Only the Legislature may create an exemption to public records requirements.® Such an
exemption must be created by general law and must specifically state the public necessity
justifying the exemption.” Further, the exemption must be no broader than necessary to
accomplish the stated purpose of the law. A bill enacting an exemption may not contain other
substantive provisions® and must pass by a two-thirds vote of the members present and voting in
each house of the Legislature.’

The Open Government Sunset Review Act (the Act) prescribes a legislative review process for
newly created or substantially amended public records or open meetings exemptions.° It
requires the automatic repeal of such exemption on October 2nd of the fifth year after creation or
substantial amendment, unless the Legislature reenacts the exemption.'! The Act provides that a
public records or open meetings exemption may be created or maintained only if it serves an
identifiable public purpose and is no broader than is necessary to meet such public purpose.*?

; FLA. CONST., art. |, s. 24(a).

Id.
® Chapter 119, F.S.
* Section 119.011(12), F.S., defines “public records” to mean “all documents, papers, letters, maps, books, tapes,
photographs, films, sound recordings, data processing software, or other material, regardless of the physical form,
characteristics, or means of transmission, made or received pursuant to law or ordinance or in connection with the transaction
of official business by any agency.” Section 119.011(2), F.S., defines “agency” to mean as “any state, county, district,
authority, or municipal officer, department, division, board, bureau, commission, or other separate unit of government created
or established by law including, for the purposes of this chapter, the Commission on Ethics, the Public Service Commission,
and the Office of Public Counsel, and any other public or private agency, person, partnership, corporation, or business entity
acting on behalf of any public agency.” The Public Records Act does not apply to legislative or judicial records (see Locke v.
Hawkes, 595 So.2d 32 (Fla. 1992)).
> Section 119.07(1)(a), F.S.
® FLA. CONST., art. |, s. 24(c). There is a difference between records the Legislature designates as exempt from public records
requirements and those the Legislature designates confidential and exempt. A record classified as exempt from public
disclosure may be disclosed under certain circumstances (see WFTV, Inc. v. The School Board of Seminole, 874 So.2d 48
(Fla. 5th DCA 2004), review denied 892 So.2d 1015 (Fla. 2004); City of Riviera Beach v. Barfield, 642 So.2d 1135 (Fla. 4th
DCA 2004); and Williams v. City of Minneola, 575 So.2d 687 (Fla. 5th DCA 1991). If the Legislature designates a record as
confidential and exempt from public disclosure, such record may not be released, by the custodian of public records, to
anyone other than the persons or entities specifically designated in the statutory exemption (see Attorney General Opinion
85-62, August 1, 1985).
"FLA. CONST., art. |, s. 24(c).
® The bill may, however, contain multiple exemptions that relate to one subject.
° FLA. CONST., art. I, s. 24(c).
1% Section 119.15, F.S. An exemption is substantially amended if the amendment expands the scope of the exemption to
include more records or information or to include meetings as well as records (s. 119.15(4)(b), F.S.). The requirements of the
Act do not apply to an exemption that is required by federal law or that applies solely to the Legislature or the State Court
System (s. 119.15(2), F.S.).
1 Section 119.15(3), F.S.
12 Section 119.15(6)(b), F.S.



BILL: SB 1850 Page 3

Citizens Property Insurance Corporation (Citizens)

Citizens is a state-created, not-for-profit, tax-exempt governmental entity whose public purpose
IS to provide property insurance coverage to those unable to find affordable coverage in the
voluntary admitted market.™ Citizens is not a private insurance company.** Citizens was
statutorily created in 2002 when the Florida Legislature combined the state’s two insurers of last
resort, the Florida Residential Property and Casualty Joint Underwriting Association and the
Florida Windstorm Underwriting Association. Citizens operates in accordance with the
provisions in s. 627.351(6), F.S., and is governed by an eight-member Board of Governors that
administers its Plan of Operations, which is reviewed and approved by the Financial Services
Commission. The Governor, President of the Senate, Speaker of the House of Representatives,
and Chief Financial Officer each appoints two members to the board.

SB 1770 (linked to this bill)

This bill is linked to SB 1770, which, in pertinent part, requires Citizens to implement a
clearinghouse by July 1, 2013. All new and renewal applications, excluding commercial
residential, must be submitted to the clearinghouse before Citizens can bind or renew coverage.

The clearinghouse:

e Must develop an application process to facilitate private insurers in determining whether or
not to make an offer of coverage through the clearinghouse.

e Must enter into contracts with Florida property insurance companies to participate in the
clearinghouse and must accept appointments from voluntary market insurers.

e Must require all new and renewal applicants to be submitted to the clearinghouse to see if
there are any offers of coverage from an authorized insurer.

e Must require all new applications for coverage to be subject to a 48-hour period that allows a
private insurer participating in the clearinghouse to select applicants for coverage.

e Allows an applicant to accept an offer from a surplus lines insurer if the applicant does not
receive an offer of coverage from admitted insurers.

e May charge a reasonable fee as a percentage of an agent’s commission to offset the costs of
the clearinghouse. Insurers participating in the clearinghouse are not required to pay a fee or
use the clearinghouse.

All licensed insurers are authorized to participate in the clearinghouse, but participation is not
mandatory.

Effect of Proposed Changes:

The bill provides that underwriting guidelines, manuals, rating information, and other
underwriting criteria or instructions submitted by an insurer to the Citizens clearinghouse which
are used to identify and select risks from the clearinghouse are confidential and exempt from
public records disclosure requirements.

13 «“Admitted market” means insurance companies licensed to transact insurance in Florida.
1 Section 627.351(6)(a)1., F.S. Citizens is also subject to regulation by the Office of Insurance Regulation.
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The bill provides that the public records exemption is subject to the Open Government Sunset
Review Act and will repeal on October 2, 2018, unless reviewed and reenacted by the
Legislature. It also provides a public necessity statement as required by the Florida Constitution.

This act shall take effect on the same date that SB 1770 or similar legislation creating
S. 627.3518, Florida Statutes, the Citizen’s Property Insurance Corporation clearinghouse, takes
effect, if such legislation is adopted in the same legislative session or an extension thereof and
becomes law.
V. Constitutional Issues:
A. Municipality/County Mandates Restrictions:
Not applicable. This bill does not appear to affect county or municipal governments.
B. Public Records/Open Meetings Issues:

Vote Requirement

Section 24(c), Art. | of the Florida Constitution requires a newly created or expanded
public records exemption to pass by a two-thirds vote of the members present and voting
in each house of the Legislature. This bill creates a public records exemption; therefore, it
requires a two-thirds vote for final passage.

Public Necessity Statement

Section 24(c), Art. | of the Florida Constitution requires a newly created or expanded
public records exemption to contain a public necessity statement justifying the
exemption. This bill creates a public records exemption; therefore, it contains a public
necessity statement.

C. Trust Funds Restrictions:
None.

V. Fiscal Impact Statement:

A. Tax/Fee Issues:
None.
B. Private Sector Impact:

Underwriting guidelines, manuals, rating information and other underwriting criteria
belonging to insurers participating in the Citizens clearinghouse program will be
protected, thereby preventing release of information that could put such insurers at a
competitive disadvantage.
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C. Government Sector Impact:

This bill could create a minimal fiscal impact on Citizens, because staff responsible for
complying with public records requests could require training related to the expansion of
the public records exemption. In addition, Citizens could incur costs associated with
redaction of the confidential and exempt information prior to releasing the record. The
costs would be absorbed, however, as they are part of the day-to-day responsibilities of

Citizens.
VI.  Technical Deficiencies:
None.
VII. Related Issues:
None.
VIII. Additional Information:
A. Committee Substitute — Statement of Substantial Changes:
(Summarizing differences between the Committee Substitute and the prior version of the bill.)
None.
B. Amendments:
None.

This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate.
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By the Committee on Banking and Insurance

597-03437-13
A bill to be entitled

An act relating to public records; amending s.
627.3518, F.S.; providing an exemption from public
records requirements for all underwriting guidelines,
manuals, rating information, and other underwriting
criteria or instructions submitted by an insurer to
the corporation’s policyholder eligibility
clearinghouse program which are used to identify and
select risks from the program; providing for future
review and repeal; providing a statement of public

necessity; providing a contingent effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Subsection (11) is added to section 627.3518,
Florida Statutes, as created by SB 1770 or similar legislation,
2013 Regular Session, to read:

627.3518 Citizens Property Insurance Corporation

clearinghouse.—

(11) Underwriting guidelines, manuals, rating information,

and other underwriting criteria or instructions submitted by an

insurer to the corporation’s clearinghouse which are used to

identify and select risks from the clearinghouse are

confidential and exempt from s. 119.07(1) and s. 24(a), Art. I

of the State Constitution. This subsection is subject to the

Open Government Sunset Review Act in accordance with s. 119.15

and shall stand repealed on October 2, 2018, unless reviewed and

saved from repeal through reenactment by the Legislature.

Section 2. The Legislature finds and declares that it is a

Page 1 of 2

CODING: Words strieken are deletions; words underlined are additions.

20131850

30
31
32
33
34
35
36
37
38
39
40
41
42
43
44
45
46
47
48
49
50
51
52
53
54
55
56
57

Florida Senate - 2013 SB 1850

597-03437-13 20131850

public necessity that underwriting guidelines, manuals, rating

information, and other underwriting criteria or instructions

submitted by an insurer to the Citizens Property Insurance

Corporation’s clearinghouse which are used to identify and

select risks from the clearinghouse be made confidential and

exempt from s. 119.07(1), Florida Statutes, and s. 24(a),

Article I of the State Constitution. The program will facilitate

obtaining offers of coverage from authorized insurers for new

applicants for insurance coverage with the corporation and for

policyholders seeking to renew existing insurance coverage with

the corporation. Obtaining offers of coverage from authorized

insurers through the clearinghouse will provide more choices for

consumers and reduce the corporation’s exposure and potential

for imposing assessments on its policyholders and policyholders

in the private market. In order for the program to efficiently

determine whether there are authorized insurers interested in

making an offer of coverage for a particular risk, a substantial

amount of detailed data from participating insurers must be

provided to the program. Public disclosure of the detailed data

could result in a substantial chilling effect on insurer

participation in the program and thereby undermine the program’s

success.
Section 3. This act shall take effect on the same date that
SB 1770 or similar legislation creating s. 627.3518, Florida
Statutes, the Citizen’s Property Insurance Corporation
clearinghouse, takes effect, if such legislation is adopted in
the same legislative session or an extension thereof and becomes

law.
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BILL: CS/SB 834

INTRODUCER:  Banking and Insurance and Senator Simmons

SUBJECT: Public Records/Proprietary Business Information/Office of Insurance Regulation
DATE: April 9, 2013 REVISED:
ANALYST STAFF DIRECTOR REFERENCE ACTION
. Matiyow Burgess Bl Fav/CS
. Naf McVaney GO Favorable
RC

Please see Section VIII. for Additional Information:

A. COMMITTEE SUBSTITUTE..... Statement of Substantial Changes

B. AMENDMENTS........ccccvvvvinnne |:| Technical amendments were recommended
|:| Amendments were recommended
|:| Significant amendments were recommended

Summary:

CS/SB 834, which is linked to CS/SB 836, creates a public records exemption to incorporate the

necessary confidentiality elements for the Office of Insurance Regulation (OIR) to meet the
National Association of Insurance Commissioners’ accreditation standards.

The bill provides that proprietary business information held by the OIR in accordance with its

statutory duties relating to insurer solvency is confidential and exempt from public records
requirements. The bill specifies circumstances under which such confidential and exempt
information may be disclosed.

The bill provides for repeal of the exemption on October 2, 2018, unless reviewed and saved
from repeal by the Legislature pursuant to the Open Government Sunset Review Act. It also
provides a statement of public necessity as required by the Florida Constitution.

Because this bill creates a new public records exemption, it requires a two-thirds vote of the
members present and voting in each house of the Legislature for final passage.

The bill creates section 624.4212 of the Florida Statutes.
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. Present Situation:
Public Records Laws

The Florida Constitution provides every person the right to inspect or copy any public record
made or received in connection with the official business of any public body, officer, or
employee of the state, or of persons acting on their behalf.! The records of the legislative,
executive, and judicial branches are specifically included.?

The Florida Statutes also specify conditions under which public access must be provided to
government records. The Public Records Act® guarantees every person’s right to inspect and
copy any state or local government public record* at any reasonable time, under reasonable
conditions, and under supervision by the custodian of the public record.’

Only the Legislature may create an exemption to public records requirements.® Such an
exemption must be created by general law and must specifically state the public necessity
justifying the exemption.” Further, the exemption must be no broader than necessary to
accomplish the stated purpose of the law. A bill enacting an exemption may not contain other
substantive provisions® and must pass by a two-thirds vote of the members present and voting in
each house of the Legislature.’

The Open Government Sunset Review Act (the Act) prescribes a legislative review process for
newly created or substantially amended public records or open meetings exemptions.° It

; FLA. CONST., art. |, s. 24(a).

Id.
® Chapter 119, F.S.
*Section 119.011(12), F.S., defines “public records” to mean “all documents, papers, letters, maps, books, tapes,
photographs, films, sound recordings, data processing software, or other material, regardless of the physical form,
characteristics, or means of transmission, made or received pursuant to law or ordinance or in connection with the transaction
of official business by any agency.” Section 119.011(2), F.S., defines “agency” to mean as “any state, county, district,
authority, or municipal officer, department, division, board, bureau, commission, or other separate unit of government created
or established by law including, for the purposes of this chapter, the Commission on Ethics, the Public Service Commission,
and the Office of Public Counsel, and any other public or private agency, person, partnership, corporation, or business entity
acting on behalf of any public agency.” The Public Records Act does not apply to legislative or judicial records (see Locke v.
Hawkes, 595 So.2d 32 (Fla. 1992)).
> Section 119.07(1)(a), F.S.
® FLA. CONST., art. |, s. 24(c). There is a difference between records the Legislature designates as exempt from public records
requirements and those the Legislature designates confidential and exempt. A record classified as exempt from public
disclosure may be disclosed under certain circumstances (see WFTV, Inc. v. The School Board of Seminole, 874 So.2d 48
(Fla. 5th DCA 2004), review denied 892 So.2d 1015 (Fla. 2004); City of Riviera Beach v. Barfield, 642 So.2d 1135 (Fla. 4th
DCA 2004); and Williams v. City of Minneola, 575 So.2d 687 (Fla. 5th DCA 1991). If the Legislature designates a record as
confidential and exempt from public disclosure, such record may not be released, by the custodian of public records, to
anyone other than the persons or entities specifically designated in the statutory exemption (see Attorney General Opinion
85-62, August 1, 1985).
"FLA. CONST., art. I, s. 24(c).
® The bill may, however, contain multiple exemptions that relate to one subject.
° FLA. CONST., art. I, s. 24(c).
1% Section 119.15, F.S. An exemption is substantially amended if the amendment expands the scope of the exemption to
include more records or information or to include meetings as well as records (s. 119.15(4)(b), F.S.). The requirements of the
Act do not apply to an exemption that is required by federal law or that applies solely to the Legislature or the State Court
System (s. 119.15(2), F.S.).
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requires the automatic repeal of such exemption on October 2nd of the fifth year after creation or
substantial amendment, unless the Legislature reenacts the exemption.'* The Act provides that a
public records or open meetings exemption may be created or maintained only if it serves an
identifiable public purpose and is no broader than is necessary to meet such public purpose.*?

Office of Insurance Regulation

The Office of Insurance Regulation (OIR) is part of the Financial Services Commission
(commission), which is composed of the Governor and Cabinet members. The OIR is
responsible for activities of the commission relating to regulation and investigation of violations
of the Insurance Code,™ which governs insurance institutions.™

National Association of Insurance Commissioners

The OIR is a member of the National Association of Insurance Commissioners (NAIC), an
organization consisting of state insurance regulators. As a member of the NAIC, the OIR is
required to participate in the organization’s accreditation program. NAIC accreditation is a
certification that legal, regulatory, and organizational oversight standards and practices are being
fulfilled by a state insurance department. Once accredited, a member state is subject to a full
accreditation review every five years. The OIR is slated for its next accreditation review during
the fall of 2013.

Supervisory Colleges

Supervisory colleges are essentially interstate meetings for insurance regulators to focus on large
insurers that write significant amounts of insurance in multiple jurisdictions.

Public Records Exemptions and the Insurance Code

The Insurance Code currently provides a number of public records exemptions relating to
insurance-related information, including:

Trade secret documents;*

Risk-based capital information;*®

Information related to orders of supervision;*” and
Personal consumer and personal financial information.®

! Section 119.15(3), F.S.

12 Section 119.15(6)(b), F.S.

3 Comprised of ss. 624.01-624.24, F.S.

“ See s. 20.121(3)(a)1., F.S.

1> Section 624.4213, F.S. Even in the absence of a statutory exemption for particular trade secrets, s. 815.045, F.S., “should
be read to exempt from disclosure as public records all trade secrets [as defined in s. 812.081(1)(c), F.S.].” Sepro Corp. v.
Florida Dep’t of Environmental Protection, 911 So0.2d 792 (Fla. 1st DCA 2003), review denied sub nom.

1° Section 624.40851, F.S.

'" Section 624.82, F.S.

'8 Section 624.23, F.S.
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Section 624.319, F.S., makes OIR’s examination and investigation reports and workpapers
confidential during the pendency of an examination or investigation. The exemption allows the
OIR to share this information with other governmental entities (if disclosure is necessary for the
receiving entity to perform its duties and responsibilities) and with the NAIC.

While there is no general statutory exemption for information claimed to be proprietary business
information, the Legislature has created a number of exemptions from ch. 119, F.S., for
proprietary business information held by certain agencies. This term is generally defined by the
statute creating the exemption and frequently includes trade secrets.

Currently, the Insurance Code contains a specific exemption relating to “proprietary business
information” held by the OIR, but it relates only to such information provided by a title
insurance agency or insurer.™

CS/SB 836: Insurer Solvency

The NAIC periodically reviews its solvency standards as set forth in its model acts, and revises
accreditation requirements to adapt to evolving industry standards. The OIR has identified
several model act components not currently included in the Insurance Code, and which must be
implemented in order for the OIR to maintain its accreditation this fall. Therefore, among other
NAIC model act components, CS/SB 836 implements the following NAIC confidentiality
requirements:

e NAIC Property and Casualty Actuarial Opinion Model Law
Current law requires insurers (except those providing life insurance and title insurance) to
provide to the OIR a statement of opinion on loss and loss adjustment expense reserves
prepared by an actuary or a qualified loss reserve specialists, and supporting workpapers.
Current law treats these documents as public.” The NAIC model law provides that states
must require insurers to provide actuarial opinion summaries and that the regulators must
keep these summaries confidential.

¢ Model Holding Company Act & Regulations
In response to the recent financial crisis, a NAIC workgroup focused on group supervision
issues in the context of large insurers and their affiliates in their respective holding
companies. The workgroup noted the corresponding regulatory need to enhance insurance
regulators’ ability to obtain and evaluate financial information from affiliates, especially
regarding “enterprise risk.”?* In adopting the NAIC model act, CS/SB 836 requires persons
seeking a controlling interest in an insurer or controlling company to file an annual enterprise
risk report to the OIR.

19 Section 626.94195, F.S.

20 gection 624.424, F.S.

2! Enterprise risk is “any activity, circumstance, event, or series of events involving one or more affiliates of an insurer that, if
not remedies promptly, is likely to have a material adverse effect upon the financial condition or liquidity of the insurer of its

insurance company as a whole, including, but not limited to, anything that would cause the insurer’s risk-based capital as set

forth in [state statutory requirement] or would cause the insurer to be in a hazardous financial condition.” Section 1(F) of the

NAIC Model Insurance Holding Company System Regulatory Act.
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CS/SB 836 also makes the following changes that are relevant to the public records exemption
created by this bill:

e Provides that a controlling person of a domestic insurer may divest its controlling interest by
providing notice to the OIR.

e Provides for the OIR’s participation in a supervisory college, as the NAIC has also made
establishment and participation in supervisory colleges an accreditation standard.

Il. Effect of Proposed Changes:

This bill, which is linked to CS/SB 836, creates a public records exemption to incorporate the
necessary confidentiality elements for the OIR to meet the NAIC’s accreditation standards.

The bill provides that proprietary business information held by the OIR in accordance with its
statutory duties relating to insurer solvency is confidential and exempt from public records
requirements. It defines “proprietary business information” to mean information, regardless of
form or characteristics, that is owned or controlled by an insurer, or a person or affiliated person
who seeks acquisition of controlling stock in a domestic stock insurer or controlling company,
and that:

e Isintended to be and is treated by the insurer or the person as private in that the disclosure of
the information would cause harm to the insurer, the person, or the company's business
operations and has not been disclosed unless disclosed pursuant to a statutory requirement, an
order of a court or administrative body, or a private agreement that provides that the
information will not be released to the public;

¢ Is not otherwise readily ascertainable or publicly available by proper means by other persons
from another source in the same configuration as requested by the office; and

e Includes, but is not limited to:

o Trade secrets as defined in the Uniform Trade Secrets Act® that comply with the
Insurance Code’s trade secret document marking requirements.

o Information relating to competitive interests, the disclosure of which would impair the
competitive business of the provider of the information.

o The source, nature, and amount of the consideration used or to be used in carrying out a
merger or other acquisition of control in the ordinary course of business, including the
identity of the lender, if the person filing a statement regarding consideration so requests.

o Information relating to bids or other contractual data, the disclosure of which would
impair the efforts of the insurer or its affiliates to contract for goods or services on
favorable terms.

o Internal auditing controls and reports of internal auditors.

o The actuarial opinion summary required under s. 624.424(1)(b), F.S., and the documents,
material, and other information related thereto.

22 Section 688.002(4), F.S., defines “trade secret” to mean information, including a formula, pattern, compilation, program,
device, method, technique, or process that:
o Derives independent economic value, actual or potential, from not being generally known to, and not being readily
ascertainable by proper means by, other persons who can obtain economic value from its disclosure or use; and
e Isthe subject of efforts that are reasonable under the circumstances to maintain its secrecy.
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o A notice filed with the OIR by the person or affiliated person who seeks to divest
controlling stock in an insurer.

o The insurers’ annual registration statement that is required by CS/SB 836 and all
documents, materials, and other information related thereto.

o The enterprise risk report required by CS/SB 836 and the documents, materials, and other
information related to the enterprise risk report.

o Information provided to or obtained by the OIR pursuant to participation in a supervisory
college.

o Information received from another governmental entity or the NAIC which is
confidential or exempt if held by that entity for use by the OIR in the performance of its
official duties.

The bill authorizes the OIR to disclose the confidential and exempt proprietary business
information:

If the insurer to which it pertains gives prior written consent;

Pursuant to a court order;

To the American Academy of Actuaries upon a request stating the information is for the
purpose of professional disciplinary proceedings and specifying procedures satisfactory to
the OIR for preserving the confidentiality of the information;

To other states, federal and international agencies, NAIC, and state, federal, and international
law enforcement authorities, including members of a supervisory college, if the recipient
agrees in writing to maintain the confidential and exempt status of the document, material, or
other information and has verified in writing its legal authority to maintain such
confidentiality; or

For the purpose of aggregating information on an industry wide basis and disclosing the
information to the public only if the specific identities of the insurers, or persons or affiliated
persons, are not revealed.

The bill provides that the public records exemption is subject to the Open Government Sunset
Review Act and will repeal on October 2, 2018, unless reviewed and reenacted by the
Legislature. The bill also provides a statement of public necessity as required by the Florida
Constitution

The bill will take effect October 1, 2013, if CS/SB 836 or similar legislation is adopted in the
same legislative session or an extension thereof and becomes a law.

Constitutional Issues:

A.

Municipality/County Mandates Restrictions:
Not applicable. This bill does not appear to affect county or municipal governments.
Public Records/Open Meetings Issues:

Vote Requirement
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VI.

VII.

Section 24(c), Art. | of the Florida Constitution requires a newly created public records
exemption to pass by a two-thirds vote of the members present and voting in each house
of the Legislature. This bill creates a new public records exemption; therefore, it requires
a two-thirds vote for final passage.

Public Necessity Statement

Section 24(c), Art. | of the Florida Constitution requires a law creating a new public
records exemption to contain a public necessity statement justifying the exemption. This
bill creates a new public records exemption; therefore, it contains a public necessity
statement.

Trust Funds Restrictions:

None.

Fiscal Impact Statement:

A.

Tax/Fee Issues:
None.
Private Sector Impact:

The public records exemption created by the bill may have an indeterminate positive
impact on the private sector by protecting insurers’ proprietary business information.

Government Sector Impact:

The bill could create a minimal fiscal impact on the OIR, because staff responsible for
complying with public records requests could require training related to creation of the
new public records exemption. The OIR could also incur costs association with redaction
of the confidential and exempt information prior to releasing a record. The costs would
be absorbed, however, as part of the day-to-day responsibilities of the OIR.

Technical Deficiencies:

None.

Related Issues:

None.
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VIII. Additional Information:

A. Committee Substitute — Statement of Substantial Changes:
(Summarizing differences between the Committee Substitute and the prior version of the CS.)

CS by Banking and Insurance on April 3, 2013:
The CS:

o Clarifies that the public records exemption is applicable to a trade secret as defined in
the Uniform Trade Secrets Act and specifies additional types of information that
constitute proprietary business information;

e Removes an outdated reference to the Open Government Sunset Review Act of 1995
and replaces it with the Open Government Sunset Review Act; and

e Links the effective date of the CS to the passage of CS/SB 836.

B. Amendments:

None.

This Senate Bill Analysis does not reflect the intent or official position of the CS’s introducer or the Florida Senate.
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Florida Senate - 2013 CS for SB 834

By the Committee on Banking and Insurance; and Senator Simmons

597-03447-13 2013834cl
A bill to be entitled
An act relating to public records; creating s.
624.4212, F.S.; creating an exemption from public
records requirements for proprietary business
information submitted to the Office of Insurance
Regulation; defining the term “proprietary business
information”; providing exceptions; providing for
future legislative review and repeal; providing a
statement of public necessity; providing a contingent

effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Section 624.4212, Florida Statutes, is created

to read:

624.4212 Confidentiality of proprietary business

information.—Proprietary business information held by the Office

of Insurance Regulation in accordance with its statutory duties

with respect to insurer solvency is confidential and exempt from

s. 119.07(1) and s. 24(a), Art. I of the State Constitution.

(1) As used in this section, the term “proprietary business

information” means information, regardless of form or

characteristics, which is owned or controlled by an insurer, or

a person or affiliated person who seeks acquisition of

controlling stock in a domestic stock insurer or controlling

company, and which:

(a) Is intended to be and is treated by the insurer or the

person as private in that the disclosure of the information

would cause harm to the insurer, the person, or the company’s

Page 1 of 5

words underlined are additions.

30
31
32
33
34
35
36
37
38
39
40
41
42
43
44
45
46
47
48
49
50
51
52
53
54
55
56
57
58

Florida Senate - 2013

597-03447-13

CS for SB 834

2013834cl

business operations and has not been disclosed unless disclosed

pursuant to a statutory requirement, an order of a court or

administrative body, or a private agreement that provides that

the information will not be released to the public;

(b) Is not otherwise readily ascertainable or publicly

available by proper means by other persons from another source

in the same configuration as requested by the office; and

(c) Includes, but is not limited to:

1. Trade secrets as defined in s. 688.002 which comply with

s. 624.4213.

2. Information relating to competitive interests the

disclosure of which would impair the competitive business of the

provider of the information.

3. The source, nature, and amount of the consideration used

or to be used in carrying out a merger or other acquisition of

control in the ordinary course of business, including the

identity of the lender,

if the person filing a statement

regarding consideration so requests.

4. Information relating to bids or other contractual data

the disclosure of which would impair the efforts of the insurer

or its affiliates to contract for goods or services on favorable

terms.

5. Internal auditing controls and reports of internal

auditors.

6. The actuarial opinion summary required under s.

624.424 (1) (b) and the documents, materials, and other

information related thereto.

7. A notice filed with the office by the person or

affiliated person who seeks to divest controlling stock in an
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insurer pursuant to s. 628.461.

8. The filings required under s. 628.801 and all documents,
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materials, and other information related thereto.

9. The enterprise risk report required under ss. 628.461(3)

and 628.801 and the documents, materials, and other information

related to the enterprise risk report.

10. Information provided to or obtained by the office

pursuant to participation in a supervisory college established
under s. 628.805.

11. Information received from another governmental entity

or the National Association of Insurance Commissioners which is

confidential or exempt if held by that entity for use by the

office in the office’s performance of its duties.

(2) The office may disclose confidential and exempt

proprietary business information:

(a) If the insurer to which it pertains gives prior written

consent;

(b) Pursuant to a court order;

(c) To the American Academy of Actuaries upon a request

stating that the information is for the purpose of professional

disciplinary proceedings and specifying procedures satisfactory

to the office for preserving the confidentiality of the

information;

(d) To other states, federal and international agencies,

the National Association of Insurance Commissioners and its

affiliates and subsidiaries, and state, federal, and

international law enforcement authorities, including members of

a supervisory college described in s. 628.805 if the recipient

agrees in writing to maintain the confidential and exempt status
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of the document, material, or other information, and has

verified in writing its legal authority to maintain such

confidentiality; or

(e) For the purpose of aggregating information on an

industrywide basis and disclosing the information to the public

only if the specific identities of the insurers, or persons or

affiliated persons, are not revealed.

(3) This section is subject to the Open Government Sunset

Review Act in accordance with s. 119.15 and shall stand repealed

on October 2, 2018, unless reviewed and saved from repeal

through reenactment by the Legislature.

Section 2. The Legislature finds that it is a public

necessity that proprietary business information that is provided

to the Office of Insurance Regulation by an insurer or acquiring

party pursuant to the requirements of the Florida Insurance Code

or the Holding Company System Regulatory Act of the National

Association of Insurance Commissioners in order for the office

to conduct its regulatory duties with respect to insurer

solvency, be made confidential and exempt from s. 119.07(1),

Florida Statutes, and s. 24 (a), Article I of the State

Constitution. The disclosure of such information could injure an

insurer in the marketplace by providing its competitors with

detailed insight into the financial status and strategic plans

of the insurer, thereby diminishing the advantage that the

insurer maintains over competitors that do not possess such

information. Without this exemption, an insurer or acquiring

party might refrain from providing accurate and unbiased data,

thus impairing the office’s ability to accurately evaluate the

propriety of proposed acquisitions in the state, and the
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financial condition of insurers and their affiliates.

Proprietary business information derives actual or potential

independent economic value from not being generally known to,

and not being readily ascertainable by proper means by, other

persons who can derive economic value from its disclosure or

use. The office, in performing its duties and responsibilities,

may need to obtain proprietary business information from

insurers and regulated entities. Without an exemption from

public records requirements for proprietary business information

provided to the office, such information becomes a public record

when received and must be divulged upon request. Divulgence of

proprietary business information under the public records law

would destroy the value of that property to the proprietor,

causing a financial loss not only to the proprietor but also to

the residents of this state due to the loss of reliable

financial data necessary for the accurate evaluation of proposed

acquisitions. Release of proprietary business information would

give business competitors an unfair advantage and weaken the

position in the marketplace of the proprietor who owns or

controls the business information. The harm to insurers in the

marketplace and to the effective administration of acquisitions

caused by the public disclosure of such information far

outweighs the public benefits derived from its release.

Section 3. This act shall take effect October 1, 2013, if

SB 836 or similar legislation is adopted in the same legislative

session or an extension thereof and becomes a law.
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The Florida Senate

Committee Agenda Request

To: Senator Jeremy Ring, Chair
Committee on Governmental Oversight and Accountability

Subject: Committee Agenda Request

Date: April 2, 2013

I respectfully request that Senate Bill 834, relating to Public Records/Proprietary Business
Information/Office of Insurance Regulation, be placed on the:

] committee agenda at your earliest possible convenience.

XI  next committee agenda.

Senator David Simmons
Florida Senate, District 10

File signed original with committee office $-020 (03/2004)
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BILL ANALYSIS AND FISCAL IMPACT STATEMENT

(This document is based on the provisions contained in the legislation as of the latest date listed below.)

Prepared By: The Professional Staff of the Committee on Governmental Oversight and Accountability

BILL:

CS/CS/SB 1276

INTRODUCER: Governmental Oversight and Accountability Committee, Committee on Education and

Senator Montford

SUBJECT: Public Meetings/University Direct-Support Organizations
DATE: April 9, 2013 REVISED:
ANALYST STAFF DIRECTOR REFERENCE ACTION

1. Graf Klebacha ED Fav/CS
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Please see Section VIIl. for Additional Information:

A. COMMITTEE SUBSTITUTE..... Statement of Substantial Changes

B. AMENDMENTS............cccoe. |:| Technical amendments were recommended
|:| Amendments were recommended
|:| Significant amendments were recommended

Summary:

CS/CS/SB 1276 exempts portions of meetings of university direct-support organizations (DSO)
from public meeting laws when confidential information and documents are discussed.

Specifically, the bill exempts from public meetings requirements a portion of a meeting of a
DSO board of directors, or the board’s executive committee or other committees of the board, at
which information or documents related to donors, funding proposals, or research plans or
programs are discussed.

The bill provides for repeal of the public meetings exemption pursuant to the Open Government
Sunset Review Act on October 2, 2018, unless reviewed and saved from repeal by the
Legislature. Additionally, the bill provides a statement of public necessity justifying the
exemption as required by the Florida Constitution.

Because this bill creates a public meeting exemption, it requires a two-thirds vote of the
members present and voting in each house of the Legislature for final passage.
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The effective date of the bill is October 1, 2013.

This bill amends section 1004.28 of the Florida Statutes.
Il. Present Situation:
Public records and meetings law

Article 1, s. 24(a) of the Florida Constitution sets forth the state law regarding access to public
records. Every person has the right to inspect or copy any public record made or received in
connection with the official business of any public body, officer, or employee of the state, or
persons acting on their behalf.!

Article 1, s. 24(b) of the Florida Constitution sets forth the state law regarding access to public
meetings. All meetings of any collegial public body of the executive branch of state government
or of local governments, school districts, or special districts at which public business of such
body is transacted or discussed must be open and noticed to the public. Meetings of the
Legislature must also be open and noticed to the public.?

Current law also requires all meetings of any board or commission of any agency or authority of
the state or of any county, municipal corporation, or political subdivision at which official acts
are to be taken are declared to be public meetings. Such meetings must be open to the public at
all times and that no resolution, rule, or formal action is binding except as taken or made at an
open meeting. The board or commission is responsible for providing reasonable notice of all
such meetings.®

However, the Legislature has the authority to exempt records and meetings from the
requirements of Article I, s. 24(a) and (b) of the Florida Constitution. The Legislature may
provide by general law passed by a two-thirds vote of each house for the exemption of records
and meetings. The general law must state with specificity the public necessity justifying the
exempti%n (public necessity statement) and must be no broader than necessary to accomplish its
purpose.

Pursuant to the Open Government Sunset Review Act, in the 5™ year after enactment of a new
exemption or substantial amendment of an existing exemption, the exemption must be repealed
on October 2 of the fifth year, unless the Legislature acts to reenact the exemption.”

University direct-support organizations

A university direct-support organization (DSO) is a Florida not-for-profit corporation which is
organized and operated exclusively to receive, hold, invest, and administer property and to make
expenditures to or for the benefit of a state university.® A DSO may also be operated for the

L Art. 1, s. 24(a), Fla. Const.

2 Art. 1, s. 24(b), Fla. Const.

¥ Section 286.011(1), F.S.

* Art. 1, s. 24(c), Fla. Const.

® Section 119.15(2)-(3), F.S.

® Section 1004.28(1)(a)1.-2., F.S.
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benefit of a research and development park or research and development authority affiliated with
a state university. A DSO must be certified by a state university board of trustees to operate in a
manner consistent with the goals of the university and in the best interest of the state.” DSOs
serve a role in raising private support for university academic, research, and athletic activities.®

State universities are considered agencies of the state. As a result, state universities are subject to
public records and public meetings laws.? DSO boards are also subject to public records and
public meetings laws.™

A DSO must provide for an annual financial audit of the organization’s accounts and records
which must be conducted by an independent certified public accountant pursuant to rules
adopted gy the Auditor General in accordance with current law*! and by the university board of
trustees.

Current law provides a public records exemption for the identity of a donor who desires to

remain anonymous and for all records of a DSO except any:**

e Audit report prepared by the independent auditor during the annual audit process under
current law;**

e Management letter; or

e Supplemental data requested by the Board of Governors, the university’s board of trustees,
the Auditor General, and the Office of Program Policy Analysis and Government
Accountability (OPPAGA).

Therefore, all other records are confidential and exempt from public records requirements.

Current law does not provide a comparable public meetings exemption for a portion of a DSO
meeting at which confidential and exempt information is discussed.

Il. Effect of Proposed Changes:

CS/SB 1276 creates a public meetings exemption for a portion of a meeting of a DSO board of
directors, or the board’s executive committee or other committees of the board, at which any the
following is discussed:

¢ Identity of a donor or a prospective donor;

e A proposal seeking research funding from the DSO; or

" Section 1004.28(1)(a)2.-3., F.S.

® Florida Board of Governors, 2013 Agency Bill Analysis for HB 359 (Feb. 14, 2013), at 1. HB 359

° Chapters 119 and 286, Florida Statutes. See Wood v. Marston, 442 So. 2d 934, 938 (Fla. 1983) (holding that a University of
Florida screening committee was subject to Florida’s Sunshine Law).

10 Section 1004.28, F.S.; see also Palm Beach Community College Foundation, INC., v. WFTV, INC., 611 S0.2" 588 (4"
DCA 1993); Op. Att’y Gen. Fla. 05-27 (2005); Op. Att’y Gen. Fla. 92-53 (1992) (providing that John and Mable Ringling
Museum of Art Foundation, Inc., established pursuant to statute as a not-for-profit corporation to assist the museum in
carrying out its functions by raising funds for the museum, is subject to Sunshine Law by virtue of its substantial ties with the
museum).

1 Section 11.45(8), F.S.

12 Section 1004.28(5), F.S.

13 Section 1004.28(5), F.S.

1 Section 1004.28(5), F.S.
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A plan or program for either initiating or supporting research.

The bill provides that the bill will repeal on October 2, 2018, pursuant to the Open Government
Sunset Review Act, unless reviewed and reenacted by the Legislature.

The bill provides a statement of public necessity as required by the Florida Constitution.

The bill’s effective date is October 1, 2013.

Constitutional Issues:

A.

Municipality/County Mandates Restrictions:
Not applicable. This bill does not appear to affect county or municipal governments.
Public Records/Open Meetings Issues:

Vote Requirement

Article 1, s. 24(c) of the Florida Constitution requires a two-thirds vote of the members
present and voting for final passage of a newly created public records or public meetings
exemption. This bill creates a new public meetings exemption; therefore, it requires a
two-thirds vote for passage.

Public Necessity Statement

Article 1, s. 24(c) of the Florida Constitution requires a bill creating a new public records
or public meetings exemption to contain a public necessity statement justifying the
exemption. This bill creates a new public meetings exemption; therefore, it includes a
public necessity statement.

Trust Funds Restrictions:

None.

Fiscal Impact Statement:

A.

Tax/Fee Issues:

None.

Private Sector Impact:
None.

Government Sector Impact:

The public meetings exemption may encourage potential donors to DSOs who desire
anonymity.
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VI.

VII.

VIII.

Technical Deficiencies:

None.

Related Issues:

None.

Additional Information:

A.

Committee Substitute — Statement of Substantial Changes:
(Summarizing differences between the Committee Substitute and the prior version of the bill.)

CS/CS by Governmental Oversight and Accountability on April 9, 2013:

The CS/CS clarifies the public necessity statement by:

e Specifying that the Legislature finds that it is a public necessity to exempt certain
university DSO meetings from public meetings requirements, not from disclosure;
and

e Explaining that the public meetings exemption prevents disclosure of information that
is protected by a current public records exemption.

CS by Committee on Education on March 18, 2013:

The CS differs from SB 1276 in that the committee substitute:

e Replaces the term “a” with “any” regarding portions of meetings to which the public
meetings exemption will apply.

Amendments:

None.

This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate.
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LEGISLATIVE ACTION
Senate . House
Comm: RCS
04/09/2013

The Committee on Governmental Oversight and Accountability

(Montford) recommended the following:
Senate Amendment
Delete lines 51 - 96

and insert:

Section 2. The Legislature finds that it is a public

necessity that meetings of the board of directors of a direct-

support organization established under s. 1004.28, Florida

Statutes, or of the executive committee or other committees of

such board, at which the identity of a donor or prospective

donor, any proposal seeking research funding from the

organization, or a plan or program for either initiating or

supporting research is discussed should be held exempt from s.

Page 1 of 3

4/8/2013 2:32:22 PM 585-03754-13




13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
41

Florida Senate - 2013 COMMITTEE AMENDMENT
Bill No. CS for SB 1276

| AR <<

2860.011, Florida Statutes, and s. 24(b), Art. I of the State

Constitution. For the benefit of our state universities, and

ultimately all the people of Florida, direct-support

organizations serve a vital role in raising donations from

private sources. This undertaking demands great sensitivity and

discretion, as donors frequently seek anonymity and are

concerned about the potential release of sensitive financial

information. If direct-support organizations cannot honor those

requests and protect such information from public disclosure,

potential donors may decline to contribute, thus hampering the

ability of the direct-support organization to carry out its

activities. The state has recognized these realities by making

most of the records of direct-support organizations confidential

and exempt from the state’s public records requirements,

including the identity of donors and prospective donors.

However, without the exemption from public meeting requirements,

release of the identity of donors or prospective donors via a

public meeting would defeat the purpose of the public records

exemption. It is therefore the finding of the Legislature that

the exemption from public meeting requirements is a public

necessity. Additionally, the resources raised by direct-support

organizations are frequently used to initiate, develop, and fund

plans and programs for research that routinely contain sensitive

proprietary information, including university-connected research

projects, which provide valuable opportunities for faculty and

students and may lead to future commercial applications. This

activity requires the direct-support organization to develop

research strategies and evaluate proposals for research grants

that routinely contain sensitive or proprietary information,

Page 2 of 3
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including specific research approaches and targets of

investigation, the disclosure of which could injure those

conducting the research. Maintaining the confidentiality of

research strategies, plans, and proposals is a hallmark of a

responsible funding process, is practiced by the National

Science Foundation and the National Institutes of Health, and

allows for candid exchanges among reviewers. The state has

recognized these realities by expressly making most of the

records of direct-support organizations confidential and exempt

from the state’s public records requirements, including

proposals seeking research funding. Failure to close meetings in

which these activities are discussed would significantly

undermine the confidentiality of the strategies, plans, and

proposals themselves. Without the exemption from public meeting

requirements, the release during a public meeting of a proposal

seeking research funding from the direct-support organization or

a plan or program for either initiating or supporting research

would defeat the purpose of the public records exemption. It is

therefore the finding of the Legislature that the exemption from

public meeting requirements is a public necessity.
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By the Committee on Education; and Senator Montford

581-02638-13 20131276¢1
A bill to be entitled

An act relating to public meetings; amending s.

1004.28, F.S.; providing an exemption from public

meeting requirements for certain portions of meetings

of a university direct-support organization or of the
executive committee or other committees of the board

of directors of such organization; providing for

legislative review and repeal of the exemption;

providing a statement of public necessity; providing

an effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Subsection (5) of section 1004.28, Florida
Statutes, is amended to read:

1004.28 Direct-support organizations; use of property;
board of directors; activities; audit; facilities.—

(5) ANNUAL AUDIT; PUBLIC RECORDS AND MEETINGS EXEMPTION.-—

(a) Each direct-support organization shall provide for an
annual financial audit of its accounts and records to be
conducted by an independent certified public accountant in
accordance with rules adopted by the Auditor General pursuant to
s. 11.45(8) and by the university board of trustees. The annual
audit report shall be submitted, within 9 months after the end
of the fiscal year, to the Auditor General and the Board of
Governors for review. The Board of Governors, the university
board of trustees, the Auditor General, and the Office of
Program Policy Analysis and Government Accountability skead®* have

the authority to require and receive from the organization or

Page 1 of 4
CODING: Words strieken are deletions; words underlined are additions.

30
31
32
33
34
35
36
37
38
39
40
41
42
43
44
45
46
47
48
49
50
51
52
53
54
55
56
57
58

Florida Senate - 2013 Cs for SB 1276

581-02638-13 20131276cl
from its independent auditor amy¥ records relative to the
operation of the organization.

(b) The identity of donors who desire to remain anonymous
shall be protected, and that anonymity shall be maintained in
the auditor’s report. All records of the organization other than
the auditor’s report, management letter, and amy supplemental
data requested by the Board of Governors, the university board
of trustees, the Auditor General, and the Office of Program

Policy Analysis and Government Accountability are shail—be

confidential and exempt from the—previsiens—ef s. 119.07(1).

(c) Any portion of a meeting of the board of directors of

the organization, or of the executive committee or other

committees of such board, at which the identity of a donor or

prospective donor, a proposal seeking research funding from the

organization, or a plan or program for either initiating or

supporting research is discussed, is exempt from s. 286.011 and

s. 24(b), Art. I of the State Constitution. This paragraph is

subject to the Open Government Sunset Review Act in accordance

with s. 119.15, and shall stand repealed on October 2, 2018,

unless reviewed and saved from repeal through reenactment by the

Legislature.

Section 2. (1) The Legislature finds that it is a public

necessity that any portion of a meeting of the board of

directors of a university direct-support organization, or the

executive committee or other committees of the board, at which

the identity of a donor or prospective donor is discussed be

exempt from disclosure. For the benefit of the state

universities, and ultimately all citizens of this state, direct-

support organizations serve a vital role in raising charitable

Page 2 of 4
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donations from private sources. This undertaking demands great

sensitivity and discretion, as donors and prospective donors

frequently seek anonymity and are concerned about the potential

release of sensitive financial information. If direct-support

organizations cannot protect the anonymity of donors or

prospective donors, prospective donors may decline to

contribute, thus hampering the ability of the direct-support

organization to fully accomplish its mission. The state

recognizes these realities by expressly making most of the

records of direct-support organizations confidential and exempt

from the state’s public records laws, including the identity of

donors or prospective donors. Failure to close meetings at which

CS for SB 1276

20131276cl

the identity of donors or prospective donors is discussed would

significantly compromise the confidentiality of such donors.

(2) The Legislature further finds that it is a public

necessity that any portion of a meeting of the board of

directors of a university direct-support organization, or the

executive committee or other committees of the board, at which a

proposal seeking research funding from the organization or a

plan or program for either initiating or supporting research is

discussed be exempt from disclosure. The resources raised by

direct-support organizations are frequently used to fund

university-connected research projects, which provide valuable

opportunities for faculty and students and may lead to future

commercial applications. This activity requires the direct-

support organization to evaluate proposals and examine plans or

programs for either initiating or supporting research which

contain highly proprietary information, including specific

research approaches and targets of investigation. Maintaining
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the confidentiality of research plans and proposals is a

hallmark of research funding, is practiced by the National

Science Foundation and the National Institutes of Health, and

allows for candid exchanges between reviewers critiquing plans

and proposals. This exemption is necessary because the failure

to close access to portions of meetings in which these

activities are discussed would significantly undermine the

confidentiality of the research plans and proposals and may

injure the affected researcher.

Section 3. This act shall take effect October 1, 2013.
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Prepared By: The Professional Staff of the Committee on Governmental Oversight and Accountability

BILL:

CS/SB 1756

INTRODUCER:  Governmental Oversight and Accountability Committee and Senator Montford
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Please see Section VIIl. for Additional Information:

A. COMMITTEE SUBSTITUTE..... Statement of Substantial Changes

B. AMENDMENTS............cccoe. |:| Technical amendments were recommended
|:| Amendments were recommended
|:| Significant amendments were recommended

Summary:

CS/SB 1756 creates a public records exemption for personal identifying information of an
applicant for or participant in a school food and nutrition service program that is held by the
Department of Agriculture and Consumer Services, the Department of Children and Families, or
the Department of Education. The bill specifies circumstances under which the exempt
information must be disclosed.

The bill provides that the exemption will repeal on October 2, 2018, pursuant to the Open
Government Sunset Review Act, unless reviewed and reenacted by the Legislature. The bill also
provides a statement of public necessity as required by the Florida Constitution.

Because this bill creates a new public records exemption, it requires a two-thirds vote of the
members present and voting in each house of the Legislature for final passage.

This bill creates section 595.409 of the Florida Statutes.
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. Present Situation:
Public Records Laws

The Florida Constitution provides every person the right to inspect or copy any public record
made or received in connection with the official business of any public body, officer, or
employee of the state, or of persons acting on their behalf.! The records of the legislative,
executive, and judicial branches are specifically included.?

The Florida Statutes also specify conditions under which public access must be provided to
government records. The Public Records Act® guarantees every person’s right to inspect and
copy any state or local government public record® at any reasonable time, under reasonable
conditions, and under supervision by the custodian of the public record.’

Only the Legislature may create an exemption to public records requirements.® Such an
exemption must be created by general law and must specifically state the public necessity
justifying the exemption.” Further, the exemption must be no broader than necessary to
accomplish the stated purpose of the law. A bill enacting an exemption may not contain other
substantive provisions® and must pass by a two-thirds vote of the members present and voting in
each house of the Legislature.’

The Open Government Sunset Review Act (the Act) prescribes a legislative review process for
newly created or substantially amended public records or open meetings exemptions.° It

; FLA. CONST., art. |, s. 24(a).

Id.
® Chapter 119, F.S.
*Section 119.011(12), F.S., defines “public records” to mean “all documents, papers, letters, maps, books, tapes,
photographs, films, sound recordings, data processing software, or other material, regardless of the physical form,
characteristics, or means of transmission, made or received pursuant to law or ordinance or in connection with the transaction
of official business by any agency.” Section 119.011(2), F.S., defines “agency” to mean as “any state, county, district,
authority, or municipal officer, department, division, board, bureau, commission, or other separate unit of government created
or established by law including, for the purposes of this chapter, the Commission on Ethics, the Public Service Commission,
and the Office of Public Counsel, and any other public or private agency, person, partnership, corporation, or business entity
acting on behalf of any public agency.” The Public Records Act does not apply to legislative or judicial records (see Locke v.
Hawkes, 595 So.2d 32 (Fla. 1992)).
> Section 119.07(1)(a), F.S.
® FLA. CONST., art. |, 5. 24(c). There is a difference between records the Legislature designates as exempt from public records
requirements and those the Legislature designates confidential and exempt. A record classified as exempt from public
disclosure may be disclosed under certain circumstances (see WFTV, Inc. v. The School Board of Seminole, 874 So.2d 48
(Fla. 5th DCA 2004), review denied 892 So.2d 1015 (Fla. 2004); City of Riviera Beach v. Barfield, 642 So.2d 1135 (Fla. 4th
DCA 2004); and Williams v. City of Minneola, 575 So.2d 687 (Fla. 5th DCA 1991). If the Legislature designates a record as
confidential and exempt from public disclosure, such record may not be released, by the custodian of public records, to
anyone other than the persons or entities specifically designated in the statutory exemption (see Attorney General Opinion
85-62, August 1, 1985).
"FLA. CONST., art. I, s. 24(c).
® The bill may, however, contain multiple exemptions that relate to one subject.
° FLA. CONST., art. I, s. 24(c).
1% Section 119.15, F.S. An exemption is substantially amended if the amendment expands the scope of the exemption to
include more records or information or to include meetings as well as records (s. 119.15(4)(b), F.S.). The requirements of the
Act do not apply to an exemption that is required by federal law or that applies solely to the Legislature or the State Court
System (s. 119.15(2), F.S.).
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requires the automatic repeal of such exemption on October 2nd of the fifth year after creation or
substantial amendment, unless the Legislature reenacts the exemption.'* The Act provides that a
public records or open meetings exemption may be created or maintained only if it serves an
identifiable public purpose and is no broader than is necessary to meet such public purpose.*?

School Food and Nutrition Service Programs

Federal law authorizes federal financial assistance to states for the operation of school food and
nutrition service programs.*® The Secretary of the United States Department of Agriculture
annually prescribes income guidelines for determining eligibility for free and reduced price
meals."* Federal law prohibits disclosure of any information obtained from an application for
free or reduced price meals except under specified circumstances.™

The state Department of Agriculture and Consumer Services (DACS) is the state administrator of
school food and nutrition service programs.'® The state Department of Children and Families
(DCF) receives information from the United States Social Security Administration and
determines Medicaid eligibility for the state of Florida. The state Department of Education
(DOE) obtains eligibility information from the DCF and provides it to the DACS and local
educational agencies for a determination of whether a student is eligible for participation in a
school food and nutrition service program.*’

Personal Information of Program Applicants or Participants

Personal information of applicants for or participants in a school food and nutrition service
program appears to be confidential and exempt from public disclosure when held by an
educational agency in a K-12 education record.™ In addition, a public records exemption for
personal identifying information of a temporary cash assistance program participant or family
member,*? state confidentiality sharing provisions,? and federal confidentiality regulations®
may provide some level of protection. However, there is currently no clearly defined public
records exemption for personal identifying information of an applicant for or participant in a
school food and nutrition service program that is held by the DACS, the DCF, or the DOE.

1 Section 119.15(3), F.S.

12 Section 119.15(6)(b), F.S.

13 See the Child Nutrition Act of 1966 (42 U.S.C. 1771 et seq.) and the Richard B. Russell National School Lunch Act (42
U.S.C. 1751 et seq.).

%42 U.S.C. 1758(b)(1)(A) and 42 U.S.C. 1773(e)(1)(A).

1542 U.S.C. 1758(b)(6).

16 Section 570.98(1), F.S.

" Memorandum of Understanding between the DCF, DOC, and DACS, DACS contract no. 018596 (on file with the Senate
Governmental Oversight and Accountability Committee) and phone call with DACS staff on April 5, 2013.

' See s. 1002.221, F.S.

19 Section 414.295, F.S. The exemption does not apply to such information when held by the DACS.

0 See ss. 39.00145(4), 381.0022, and 402.115, F.S.

21 See 42 U.S.C. 602(a) and 45 C.F.R. 205.50(a) (use or disclosure of Temporary Cash Assistance information), 7 U.S.C.
2020(e)(g) and 7 C.F.R. 272.1(c)(d) (use or disclosure of Food Assistance information), and 42 U.S.C. 1396(a)(7) and 42
C.F.R. 431.302-.306 (use or disclosure of Medicaid information).
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Effect of Proposed Changes:

This bill creates a public records exemption for personal identifying information of an applicant
for or participant in a school food and nutrition program that is held by the DACS, the DCF, or
the DOE.

The bill requires the exempt information to be disclosed to:
¢ Another governmental entity in the performance of its official duties and responsibilities; or
e Any person who has the written consent of the applicant or participant.

The bill provides that it does not prohibit a participant’s legal guardian from obtaining
confirmation of acceptance and approval, dates of applicability, or other information the legal
guardian may request.

The bill provides that the public records exemption is subject to the Open Government Sunset
Review Act and will repeal on October 2, 2018, unless reviewed and reenacted by the
Legislature. The bill also provides a statement of public necessity as required by the Florida
Constitution.

The bill will take effect on the same date that SB 1628 or similar legislation takes effect, if such
legislation is adopted in the same legislative session or an extension thereof and becomes law.

Constitutional Issues:
A. Municipality/County Mandates Restrictions:

Not applicable. The bill does not appear to affect county or municipal governments.
B. Public Records/Open Meetings Issues:

Vote Requirement

Section 24(c), art. | of the Florid Constitution requires a two-thirds vote of each house of
the Legislature for passage of a newly-created or expanded public records or public
meetings exemption. Because this bill creates a new public records exemption, it requires
a two-thirds vote for passage.

Public Necessity Statement

Section 24(c), art. | of the Florida Constitution requires a public necessity statement for a
newly created or expanded public records or public meetings exemption. Because this bill
creates a new public records exemption, it includes a public necessity statement.

C. Trust Funds Restrictions:

None.
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V. Fiscal Impact Statement:

A. Tax/Fee Issues:
None.
B. Private Sector Impact:
None.
C. Government Sector Impact:
None.
VI.  Technical Deficiencies:
None.
VII. Related Issues:

The 2011 Legislature created the Healthy Schools for Healthy Lives Act, which provided for a
transfer of administration of school food and nutrition service programs from the Department of
Education (DOE) to the Department of Agriculture and Consumer Services (DACS).%* This bill
is linked to SB 1628, which, in pertinent part, rearranges and supplements existing law to allow
the DACS to more effectively administer its school food and nutrition service program duties.

VIILI. Additional Information:

A. Committee Substitute — Statement of Substantial Changes:
(Summarizing differences between the Committee Substitute and the prior version of the bill.)

CS by Governmental Oversight and Accountability on April 9, 2013:

The original bill provided that its effective date is contingent upon enactment of a linked
substantive bill, but did not specify a bill number. The CS adds “SB 1628” to this bill’s
effective date as the linked substantive bill.

B. Amendments:

None.

This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate.

%2 Chapter 2011-217, L.O.F. (codified at ss. 570.98-570.984, F.S.).
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Florida Senate - 2013 COMMITTEE AMENDMENT
Bill No. SB 1756
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LEGISLATIVE ACTION
Senate . House
Comm: RCS
04/09/2013

The Committee on Governmental Oversight and Accountability

(Montford) recommended the following:
Senate Amendment
Delete line 81

and insert:

SB 1628 or similar legislation takes effect, if such
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Florida Senate - 2013 SB 1756

By Senator Montford

3-01759-13 20131756
A bill to be entitled

An act relating to public records; creating s.
595.409, F.S.; providing an exemption from public
records requirements for personal identifying
information of an applicant for or participant in a
school food and nutrition service program held by the
Department of Agriculture and Consumer Services, the
Department of Children and Families, or the Department
of Education; providing for specified disclosure;
providing for applicability; providing for legislative
review and repeal of the exemption under the Open
Government Sunset Review Act; providing a contingent

effective date.
Be It Enacted by the Legislature of the State of Florida:
Section 1. Section 595.409, Florida Statutes, is created to

read:

595.409 Public records exemption.—

(1) Personal identifying information of an applicant for or

participant in a school food and nutrition service program, as

defined in s. 595.402, held by the department, the Department of

Children and Families, or the Department of Education is exempt
from s. 119.07(1) and s. 24(a), Art. I of the State

Constitution.

(2) (a) Such information shall be disclosed to:

1. Another governmental entity in the performance of its

official duties and responsibilities; or

2. Any person who has the written consent of the applicant
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for or participant in such program.

(b) This section does not prohibit a participant’s legal

guardian from obtaining confirmation of acceptance and approval,

dates of applicability, or other information the legal guardian

may request.

(3) This exemption applies to any information identifying a

program applicant or participant held by the department, the

Department of Children and Families, or the Department of

Education before, on, or after the effective date of this

exemption.

(4) This section is subject to the Open Government Sunset

Review Act in accordance with s. 119.15 and shall stand repealed

on October 2, 2018, unless reviewed and saved from repeal

through reenactment by the Legislature.

Section 2. The Legislature finds that it is a public

necessity that personal identifying information of an applicant

for or participant in a school food and nutrition service

program, as defined in s. 595.402, Florida Statutes, held by the

Department of Agriculture and Consumer Services, the Department

of Children and Families, or the Department of Education be made

exempt from the requirements of s. 119.07(1), Florida Statutes,

and s. 24(a), Article I of the State Constitution. In order for

a person applying to or participating in a school food and

nutrition service program to feel secure in the program, the

applicant or participant should be able to rely upon the fact

that his or her personal identifying information held by the

Department of Agriculture and Consumer Services, the Department

of Children and Families, or the Department of Education is

protected from disclosure to anyone other than those who have
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the need to know such information. A public records exemption

for personal identifying information of an applicant for or

participant in a school food and nutrition service program, as

defined in s. 595.402, Florida Statutes, held by the Department

of Agriculture and Consumer Services, the Department of Children

and Families, or the Department of Education protects

information of a sensitive, personal nature concerning an

individual, the release of which could be defamatory to the

individual, could cause unwarranted damage to his or her good

name or reputation, and could possibly jeopardize the safety of

the individual. Additionally, the public records exemption

allows the state to effectively and efficiently administer a

governmental program, which administration would be

significantly impaired without the exemption. Thus, the

Legislature declares that it is a public necessity that the

personal identifying information of an applicant for or a

participant in a school food and nutrition service program, as

defined in s. 595.402, Florida Statutes, held by the Department

of Agriculture and Consumer Services, the Department of Children

and Families, or the Department of Education be made exempt from

public records requirements.

Section 3. This act shall take effect on the same date that
SB or similar legislation takes effect, if such
legislation is adopted in the same legislative session or an

extension thereof and becomes law.
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Summary:

CS/CS/SB 242 enacts the Interstate Insurance Product Regulation Compact (Compact). The
Compact is intended to help states join together to regulate designated insurance products,
specifically, the following asset-based insurance products:

Life insurance;

Annuities;

Disability income insurance; and

Long-term care insurance, though the state is prospectively opting out of all uniform
standards for Long-term care insurance in the Compact.

Upon joining the Compact, Florida will become a member of the Interstate Insurance Product
Regulation Commission (Commission). The primary duties of the Commission are to:

e Develop uniform standards for product lines;
e Receive and promptly review products; and
e Approve product filings that satisfy applicable uniform standards.
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The bill has an effective date of October 1, 2013.

This bill creates undesignated sections of the Florida Statutes.
I. Present Situation:
The Interstate Insurance Product Regulation Compact

The Interstate Insurance Product Regulation Compact (Compact) is an agreement among the
compacting states to uniform standards for the regulation of four insurance product lines:

Life insurance,

Annuities,

Disability income, and
Long-term care insurance.

The Compact is implemented through the Interstate Insurance Product Regulation Commission
(Commission).! Each compacting state is represented by one member, who is that state’s
representative to the Commission. All Compact members? receive one vote under the Compact.
The adoption of a uniform standard requires a two-thirds vote of Commission members. Bylaws
require a majority vote of members. The Commission is governed by a 14-member management
committee. The Management Committee members currently include the seven largest
Compacting States according to premium volume,* four mid-sized states with at least 2 percent
of the national premium volume® and one additional state from each of four regional zones®

The primary duties of the Commission are to:

e Develop uniform standards for product lines;
e Receive and promptly review products;
e Approve product filings that satisfy applicable uniform standards.

If Florida joins the Compact, any product whose product line is governed by the Compact and is
submitted to the Commission, if approved, will be approved to be offered for sale in Florida® if it
complies with the requirements of the Compact. The model laws and regulations of the Compact
will govern and generally preempt the application of conflicting Florida law governing the

! The Commission is a multi-state joint public entity that came into existence in March 2004 upon the legislative enactment
of two states, Colorado and Utah, respectively. The Commission did not become operational for purposes of adopting
uniform product standards until it May 2006, when it met the requirement set by the terms of the Compact. The Commission
has 41 Member States representing approximately two-thirds of the premium volume nationwide.

% The other Compact members are Alabama, Alaska, Colorado, Georgia, Hawaii, Idaho, Indiana, lowa, Kentucky, Louisiana,
Maine, Massachusetts, Minnesota, Nebraska, Nevada, New Mexico, Oklahoma, Oregon, Puerto Rico, Rhode Island, South
Carolina, Tennessee, Utah, Vermont, West Virginia and Wyoming

® Ilinois, Michigan, New Jersey, North Carolina, Ohio, Pennsylvania and Texas.

* Maryland, Missouri, Virginia, and Wisconsin

® Kansas, Mississippi, New Hampshire and Washington

® If the insurer is authorized to transact business in Florida.
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product. ” A state may opt out of a uniform standard via legislation or rule either at the time the
state enacts the Compact or prior to the enactment of a new standard or rule approved by the
Commission. Florida will opt out of Commission standards for long-term care insurance and join
the Compact for life insurance, annuities, and disability income insurance under CS/CS/SB 242.

The Florida Legislature has in the past enacted laws containing greater consumer protections
than are generally available in other states. For instance, in Florida, the suitability of an
annuity—the appropriateness of a particular annuity product relative to the consumer’s age,
investment objectives, and current and future financial needs—has been a primary concern with
regard to transactions involving consumers, particularly senior consumers. In 2004, the Florida
Legislature enacted a model law on annuities, the Annuity Transactions Model Regulation of the
National Association of Insurance Commissioners (NAIC) in s. 627.4554, F.S.2 The 2008
Legislature, however, subsequently passed the John and Patricia Seibel Act, which strengthened
Florida’s annuity standards and procedures.® Those standards were further strengthened by the
2010 Legislature.™

To date, the Commission has adopted uniform standards for the following individual product
lines: term and whole life insurance, variable and non-variable adjustable life insurance, variable
and non-variable annuities, long-term care insurance, and disability income insurance. The
Commission has also promulgated standards relating to the applications for the various
individual lines of insurance, the benefit features of individual life policies, the benefit features
of individual annuities, and for changes to mortality tables used for individual life insurance.
Standards for group term life insurance have also been adopted. The Commission is in the
process of developing uniform standards for group annuities and standards for specific benefits
offered in group term life insurance policies.

Life Insurance

Life insurance is insurance of human lives.!! Life insurance provides survivor benefits for
designated beneficiaries upon the death of the insured. The three most common types of life
insurance are whole life, term life, and universal life. Whole life insurance provides a fixed
amount of life insurance coverage while building cash value. The premium remains the same
until the maturity date (usually age 100). Benefits are payable upon the death of the insured or on
the maturity date. The cash value of the policy increases as premiums are paid and allow loans to
be made on the policy for up to the amount of the cash value. Term life insurance is purchased
for a specific time period and pays a death benefit only if the insured dies during the specified
time period. Term insurance does not build cash value. Term life insurance policies may contain
provisions allowing the insured to renew the policy after expiration of the term or convert the

" All lawful actions of the Commission, including all uniform standards, rules, and operating procedures, are binding on
compacting states. The Compact prevents the enforcement of any other law of a compacting state, except that the
Commission may not abrogate or restrict the access to state courts; remedies related to breach of contract, tort, or other laws
not specifically directed to the content of the product; state law relating to the construction of insurance contracts; or the
authority of the state Attorney General.

® Section 146, ch. 2004-390, L.O.F.

% Section 9, ch. 2008-237, L.O.F.

19 Section 52, ch. 2010-175, L.O.F.

™ Section 624.602, F.S.
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policy to a whole life policy. Universal life insurance is a combination of a term life policy and
the ability to accumulate cash value.

Annuities

An annuity is a form of life insurance transaction involving a contract between a customer and an
insurer wherein the customer makes a lump sum payment or series of payments to an insurer that
in return agrees to make periodic payments back to the annuitant at a future date, either for the
annuitant’s life or a specified period. Annuities can be obtained in either immediate or deferred
form. In an immediate annuity the annuity company is typically given a lump sum payment in
exchange for immediate and regular periodic payments, which may be for as long as the contract
owner lives. For a deferred annuity, premiums are usually either paid in a lump sum or by a
series of payments, and the annuity is subject to an accumulation phase, when those payments
experience tax-deferred growth, followed by the annuitization or payout phase, when the annuity
provides a regular stream of periodic payments to the consumer. Annuities are often used for
retirement planning because they provide a guaranteed source of income for future years.

Disability Income Insurance

Disability income insurance pays a weekly or monthly income for a specific period if the insured
suffers a disability and cannot continue working or obtain work. The disability may involve
sickness, injury, or a combination of the two. Disability policies include often contain an
elimination period, which is a specified time period after the date of disability that must pass
before the insured may receive benefits. Most disability insurance plans coordinate benefits with
Social Security benefits and workers’ compensation to eliminate duplication of coverage.

Long-Term Care Insurance

Long-term care insurance policies provide benefits for a broad range of supportive medical,
personal and social services needed by people who are unable to meet their basic living needs for
an extended period of time for services not covered by a regular health insurance, Medicare or
Medicare supplement insurance policy. The need for long-term care insurance may be caused by
accident, illness or frailty. Such conditions include the inability to move about, dress, bathe, eat,
use a toilet, medicate and avoid incontinence. Also, care may be needed to help the disabled with
household cleaning, preparing meals, shopping, paying bills, visiting the doctor, answering the
phone and taking medications. Additional long-term care disabilities are due to cognitive
impairment from stroke, depression, dementia, Alzheimer’s disease, Parkinson’s disease and
other medical conditions that affect the brain.

Florida law establishes requirements for long-term care policies in the Long-Term Care
Insurance Act.'? The act specifies filing requirements, disclosure, advertising, and performance
standards for such policies, minimum standards for home health care benefits, mandatory offers,
cancellation requirements, and standards for benefit triggers for receiving benefits under the
policy. The act also provides consumers grace periods for late payment and notice of
cancellation.*®

12 part XVIII of chapter 627, F.S.
13 Section 627.94073, F.S.
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Effect of Proposed Changes:

CS/CS/SB 242 enacts the Interstate Insurance Product Regulation Compact. The Compact is
intended to help states join together to regulate designated insurance products, specifically, the
following asset-based insurance products:

Life insurance;

Annuities;

Disability income insurance; and

Long-term care insurance, though the state is prospectively opting out of all uniform
standards for Long-term care insurance in the Compact.

Legislative Findings and Declaration of Intent

Section 1 creates an undesignated section of statute stating that Florida intends to join the
Interstate Insurance Product Regulation Compact (Compact) and become a member of the
Interstate Insurance Product Regulation Commission (Commission). The Legislature finds that
the Compact will, through a single source for filing new products and a uniform set of product
standards that provide a high level of consumer protection, address the increased mobility of the
populace and significant changes in the financial services marketplace that have resulted in asset-
based insurance products competing directly with other retirement and estate planning
instruments sold by banks and securities firms. The Legislature also declares that it is adopting
the compact under the understanding that no uniform standards long-term care insurance rate
increase filings will be developed.

Enactment of the Compact and Membership in the Commission

Section 2 makes the state a compacting state under the Compact and a member of the
Commission, whose purposes are to protect consumer interests, develop uniform standards for
insurance products, establish a clearinghouse to promptly review insurance products and related
advertisements, give regulatory approval to product filings and advertisements that satisfy the
applicable uniform standard, coordinate regulatory resources among states, create the
Commission, and perform these and other related functions.

Commission Membership, Voting, and Bylaws

Each compacting state has one member of the Commission, who is entitled to one vote. The
Commission is governed by a management committee of up to 14 members consisting of:

e One member each from the four compacting states with the largest premium volume for
individual and group annuities, life, disability income, and long-term care insurance
products.

¢ One member from the four compacting states with at least 2 percent of the market described
above selected on a rotating basis, other than from the six states with the largest premium
volume.

e One member from four compacting states with less than 2 percent of the market described
above, with one selecting from each of the four zone regions of the NAIC.
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The Commission annually elects officers from the management committee and is authorized to
select an executive director who serves as secretary to the Commission but may not be a
Commission member.

The Compact requires the establishment of legislative and advisory committees. The legislative
committee consists of state legislators and monitors and makes recommendations to the
Commission. The management committee must consult with the legislative committee prior to
adopting any uniform standard, change in Commission bylaws, annual budget or other
significant matter. Two advisory committees must be established, one comprising independent
consumer representatives and another composed of insurance industry representatives.
Additional advisory committees may be established. Adoption of bylaws requires a majority vote
of members.

Amendments to the Compact

Amendments to the Compact may be proposed by the Commission for enactment by the
compacting states. An amendment is adopted only if unanimously enacted into law by all of the
compacting states.

Powers of the Commission

The bill establishes the Interstate Insurance Product Regulation Commission. The Commission
may:

e Develop uniform standards for product lines;
e Receive and promptly review products;
e Approve product filings that satisfy applicable uniform standards.

Uniform Standards

The Commission has authority to adopt uniform standards by rule. A “uniform standard” is a
commission standard for a product line, plus subsequent amendments that use a substantially
consistent methodology. A uniform standard includes all product requirements in the aggregate.
A uniform standard must be construed to prohibit the use of inconsistent, misleading, or
ambiguous provisions in a product. The uniform standard must also ensure that the form of any
product made available to the public is not unfair, inequitable, or against public policy as
determined by the Commission. Adoption of a uniform standard requires a two-thirds vote of
Commission members.

For purposes of this act, Florida is adopting all uniform standards that the Commission has
adopted as of March 1, 2013, other than for long-term care insurance. The bill states that the
Office of Insurance Regulation (OIR) shall opt out of any new uniform standard or amendment
to a standard that substantially changes it that is adopted by the Commission after March 1, 2013.
The bill directs the OIR to opt out of the uniform standard and authorizes the state Financial
Services Commission to adopt rules to opt out of any new uniform standards or substantial
amendments until such standards or amendments are approved by the Legislature.
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Commission Receipt, Review, and Approval of Products

The Commission also has authority to receive and review products filed with the Commission
and rate filings for disability income and long-term care insurance products (Florida is opting out
of all uniform standards involving long-term care). Products and disability income insurance
rates that satisfy the appropriate uniform standard may be approved. Commission approval has
the force and effect of law and is binding on compacting states.

A product is the policy form or contract and includes any application, endorsement, or related
form that is attached to and part of the policy or contract. The term also includes any evidence of
coverage or certificate for an individual or group annuity, life insurance, disability income, or
long-term care insurance product that an insurer is authorized to issue.

The Commission may designate certain products and advertisements that may self-certify
compliance with uniform standards and commission rules and are not required to obtain prior
approval from the Commission. The Commission may issue subpoenas requiring the testimony
of witnesses and production of evidence and may also bring and prosecute legal proceedings if
the standing of any state insurance department to sue or be sued is not affected. The Commission
has the power to adopt rules that have the force and effect of law and are binding in the
compacting states. Such rules include uniform standards for product and related advertisements
that are filed with the Commission.

To obtain approval of a product, the insurer must file the Product with the Commission and pay
applicable fees. Any product approved by the Commission may be sold or otherwise issued in
any compacting state in which the insurer is authorized to do business. An insurer may
alternatively file its product with a state insurance department, and such filing will be subject to
the laws of that state.

Review of Commission Decisions Regarding Filings

A disapproved product or advertisement may be appealed to a review panel appointed by the
Commission within 30 days of the Commission’s determination. An allegation that the
Commission disapproved a product or advertisement arbitrarily, capriciously, abused its
discretion, or otherwise acted not accordance with law is subject to judicial review. Judicial
proceedings must be brought in a court where the principal office of the Commission is located
(Washington, DC).

Rulemaking by the Commission and State Opt-Out Procedure

The rulemaking process must conform to the Model State Administrative Procedure Act of 1981,
as amended. Prior to adopting a uniform standard, the Commission must give written notice to
the relevant state legislative committees in each compacting state. In adopting a uniform
standard, the Commission must consider all submitted materials and issue a concise explanation
of its decision. Uniform standards are effective 90 days after their adoption by the Commission.
Judicial review of Commission rules (including uniform standards) or operating procedures is
available but limited by the Compact. Any person may petition for judicial review, but the
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petition does not stay or prevent the rule or operating procedure from becoming effective unless
the court finds the petitioner has a substantial likelihood of success. The court may not find a
Commission rule or operating procedure unlawful if it represents a reasonable exercise of the
Commission’s authority

A state may opt out of a uniform standard via legislation or rule. Florida is prospectively opting
out of all uniform standards involving long-term care insurance products, as allowed by the
terms of the Compact. Opting out of a uniform standard via rule requires the state to give the
Commission written notice within 10 business days after the uniform standard is adopted and
find that the uniform standard does not provide reasonable protections to the consumers of that
state. The OIR Commissioner must make specific findings of fact and conclusions of law
detailing the facts that warrant departure of the uniform standards and that those facts outweigh
the Legislature’s intent to join the compact and a presumption that the uniform standard provides
reasonable consumer protections.

Compliance Enforcement

The Commission monitors compacting states for compliance with Commission bylaws, rules,
uniform standards, and operation procedures, and provides written notice to a state that is in
noncompliance.

The state insurance commissioner retains authority to oversee the market regulation of the
activities of insurers in that state. An insurance product or advertisement that has been approved
or certified by the Commission, however, does not violate the provisions, standards, or
requirements of the Compact unless the Commission holds a hearing and issues a final order
finding a violation. If an advertisement has not been approved or certified to the Commission,
the state insurance commissioner may only bring an action for violating a standard of the
Compact if the Commission first authorizes the action.

Withdrawing From or Dissolving the Compact; State Default, Suspension and Termination

A state may withdraw from the Compact by repealing the law that enacted the Compact.
Withdrawal from the Compact does not affect product filings approved or self certified, or
approved advertisements, except by mutual agreement of the Commission and the withdrawing
state, unless the state formally rescinds approval in the same manner as provided by the laws of
that state for disapproving products or advertisements previously approved under state law. The
compact is dissolved once there is only one compact member.

The Commission may suspend a state that is determined to have defaulted in the performance of
its obligations or duties under the Compact or the bylaws, rules, or operating procedures of the
Compact. The Commission must notify a defaulting state in writing and provide a time period
within which the state may cure the default. The state will be terminated from the Compact if the
default is not timely cured. Products and advertisements approved by the Commission, or self-
certified, remain in force in the same manner as though the state had withdrawn voluntarily.
Reinstatement following termination requires reenacting the Compact.
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Actions of Commission are Binding on States; Conflict of Laws; Advisory Opinions

All lawful actions of the Commission, including all rules and operating procedures, are binding
on compacting states. Agreements between the Commission and compacting states are binding in
accordance with their terms. The Compact prevents the enforcement of any other law of a
compacting state, except that the Commission may not abrogate or restrict the access to state
courts; remedies related to breach of contract, tort, or other laws not specifically directed to the
content of the product; state law relating to the construction of insurance contracts; or the
authority of the state Attorney General. A Compact provision is ineffective as to a state,
however, if it exceeds the constitutional limits imposed on the Legislature of a state. If an
insurance product is filed with an individual state, it is subject to the law of that state.

If requested by a party to a conflict over the meaning or interpretation of Commission actions
and approved by a majority vote of the compacting states, the Commission may issue advisory
opinions regarding the meaning or interpretation in dispute.

Inspection of Commission Records

The Commission must adopt rules creating conditions and procedures for the public inspection
and copying of information and official records, except for records involving the privacy of
individuals and insurers’ trade secrets. The Commission may also adopt additional rules allowing
it make available otherwise exempt records and information to federal and state agencies,
including law enforcement. All public requests to inspect or copy records, data, or information of
the Commission that is in the possession of the OIR, insurance commissioner, or commissioner’s
designee, are subject to Chapter 119, Florida Statutes.

Commission Funding and Expenses

The Commission covers the cost of its operations and activities through the collection of filing
fees. The annual budget may not be approved until it has been subject to the required notice and
comment period. The Commission is exempt from all taxation by compacting states. The
Commission may not pledge the credit of any compacting state except with the legal
authorization of the compacting state. Complete and accurate accounts of Commission financial
records must be kept and shall be audited annually by an independent certified public accountant.
At least every 3 years, the audit must include a management and performance audit of the
Commission.

Severability Clause

The Compact provisions are severable from provisions that are deemed unenforceable.
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Adoption of All Commission Uniform Standards; State Opt-Out of All Future Uniform
Standards and All Long-Term Care Insurance Product Standards

Section 3. All uniform standards of the Commission as of March 1, 2013, other than for long-
term care insurance, are adopted as the law of this state. The state also prospectively opts out of
all uniform standards involving long-term care insurance products.

The Office of Insurance Regulation (OIR) must, however, opt out of all new uniform standards
that the Commission adopts after March 1, 2013, that substantially alter or add to existing
Commission uniform standards that the state adopted pursuant to this bill until the state enacts
legislation to adopt or opt out of the new uniform standards or amendments to uniform standards.
The OIR must immediately notify the legislature of any new uniform standard or amendment to
an existing standard.

The bill grants rulemaking authority to the Financial Services Commission to implement the
compact. The rulemaking authority must be used to opt out of any new uniform standards or
amendments of the commission until such standards are legislatively approved.

Unemployment and Reemployment Taxes

Section 4 imposes state unemployment and reemployment taxes under ch. 443, F.S., on any
Commission employees who perform services within this state. The Commission is also subject
to state taxation for any business or activity conducted or performed in the state.

Public Requests for Inspection and Copying of Information, Data, or Records

Section 5. Specifies that notwithstanding the provisions of the Compact governing public
inspection and copying of records (Article VIII, sections 1 and 2); product filing information
(Article X, section 2); and documents and information related to Commission finances or internal
audits (Article XII, section 6), a request by a Florida resident for public inspection and copying
of information, data, or official records that include:

e Insurer trade secrets will be referred to the Commissioner of the OIR who will respond to the
request in accordance with s. 624.4213, F.S.

e Matters of privacy of individuals will be referred to the Commissioner of the OIR who will
respond to the request in accordance with s. 119.071, F.S.

The section also specifies that nothing in the act abrogates a person’s right to access information
consistent with the Constitution and laws of Florida.

Rulemaking

Section 6. Grants rulemaking authority to the Financial Services Commission to implement the
act, which may use that authority to opt out of new uniform standards adopted after October 1,
2013, until such standards are approved by the Legislature.
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Effective Date

Section 7. The effective date of the act is October 1, 2013.

V. Constitutional Issues:

A.

Municipality/County Mandates Restrictions:
None.

Public Records/Open Meetings Issues:
None.

Trust Funds Restrictions:

Non-Delegation Doctrine

Statutory authorization to compact or enter reciprocal agreements with other states
potentially implicates the “nondelegation doctrine.” Article 111, Section 1 of the Florida
Constitution states that "[t]he legislative power of the state shall be vested in a legislature
of the State of Florida.” The Florida Supreme Court has held that this constitutional
provision requires application of a "strict separation of powers doctrine...which
encompasses two fundamental prohibitions'."** No branch of Government may delegate
its constitutionally assigned powers to another branch.™

The Legislature may constitutionally transfer subordinate functions to "permit
administration of legislative policy by an agency with the expertise and flexibility to deal
with complex and fluid conditions."*® However, the Legislature "may not delegate the
power to enact a law or the right to exercise unrestricted discretion in applying the law.
Further, the nondelegation doctrine precludes the legislature from delegating its powers
“absent ascertainable minimal standards and guidelines."'® When the Legislature
delegates power to another body, it "must clearly announce adequate standards to guide
in the execution of the powers delegated."**

nl7

The CS/CS attempts to comply with the nondelegation doctrine by expressing that it is
state policy to prospectively opt-out of all uniform standards and new substantial
amendments to such standards that are adopted by the Commission after March 1, 2013.
The bill directs the Office of Insurance Regulation to opt out all such uniform standards
and new substantial amendments. The Financial Services Commission must use its

Y Fla. Dep't of State, Div. of Elections v. Martin, 916 So.2d 763, 769 (Fla. 2005) (quoting State v. Cotton, 769 So.2d 345,
353 (Fla. 2000), and Chiles, 589 So0.2d at 264).

' Chiles, 589 So.2d at 264.

1% Microtel v. Fla. Pub. Serv. Comm'n, 464 So.2d 1189, 1191 (Fla.1985) (citing State, Dep't of Citrus v. Griffin, 239 So.2d

577 (Fla.1970)).

17 Sims v. State, 754 So.2d 657, 668 (Fla. 2000).
'8 Dep't of Bus. Reg., Div. of Alcoholic Beverages & Tobacco v. Jones, 474 So.2d 359, 361 (Fla. 1st DCA 1985).
' Martin, 916 So.2d at 770.
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rulemaking authority under the bill to opt out of uniform standards and substantial
amendments until they are approved by the Legislature.

Inspection and Copying of Public Records

Section VIII of the Compact requires the Commission to adopt rules establishing
conditions and procedures for the inspection of its information and official records. This
implicates Florida’s constitutional and statutory laws which provide a broad grant of
authority to the public to inspect or copy any public record.

Article 1, s. 24 of the State Constitution, provides that “[e]very person has the right to
inspect or copy any public record made or received in connection with the official
business of any public body, officer, or employee of the state, or persons acting on their
behalf, except with respect to records exempted pursuant to this section or specifically
made confidential by this Constitution. This section specifically includes the legislative,
executive, and judicial branches of government and each agency or department created
thereunder; counties, municipalities, and districts; and each constitutional officer, board,
and commission, or entity created pursuant to law or this Constitution.”

In addition to the State Constitution, the Public Records Act, which pre-dates the public
records provision of the State Constitution, specifies conditions under which public
access must be provided to records of an agency. Section 119.07(1)(a), F.S., states that,
“[e]very person who has custody of a public record shall permit the record to be
inspected and copied by any person desiring to do so, at any reasonable time, under
reasonable conditions, and under supervision by the custodian of the public record.”
Unless specifically exempted, all agency records are available for public inspection. The
term “public record” is broadly defined to mean, “all documents, papers, letters, maps,
books, tapes, photographs, films, sound recordings, data processing software, or other
material, regardless of the physical form, characteristics, or means of transmission, made
or received pursuant to law or ordinance or in connection with the transaction of official
business by any agency.”

Only the Legislature is authorized to create exemptions to open government
requirements. Exemptions must be created by general law and such law must specifically
state the public necessity justifying the exemption. Further, the exemption must be no
broader than necessary to accomplish the stated purpose of the law. A bill enacting an
exemption may not contain other substantive provisions, although it may contain multiple
exemptions that relate to one subject.

The Compact specifies that the Commission rules must allow for the public inspection
and copying of its information and official records, except information and records
involving the privacy of individuals and trade secrets. Under the CS/CS, a request for
public inspection and copying information involving individual privacy will be referred
to the state insurance commissioner who will handle it in accordance with s. 119.071,
F.S. Similarly, a request for public inspection and copying of potential insurer trade
secret information will be referred to the state insurance commissioner who will handle it
in accordance with s. 624.4213, F.S.
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V.

VI.

VII.

Fiscal Impact Statement:

A.

Tax/Fee Issues:

Representatives from the Florida Department of Revenue state that, “[e]ven though
Acrticle XII of the Compact exempts the Commission from all taxation, if the Commission
employs persons who work in Florida, it will be subject to the labor laws of Florida in

ch. 443, F.S. Federal law (26 U.S.C. 3309) requires states to make nonprofit entities and
governmental entities liable for reemployment tax. Certain employers are allowed to elect
to reimburse Florida for reemployment benefits (not a tax) paid to any of its employees
instead of paying the Florida reemployment tax. The Commission, as a non-profit entity,
would be permitted to elect to be a reimbursing employer in Florida. If the Commission
does not make such election for any Florida employees, the Commission would be
required to pay the reemployment tax.”

The CS/CS specifies that the Commission is subject to state unemployment or
reemployment taxes imposed pursuant to ch. 443, F.S., in compliance with the Federal
Unemployment Tax Act, for any persons employed by the Commission who perform
services for it within the state. The bill also specifies that the Commission is subject to
taxation for any commission business or activity conducted or performed in Florida.

Private Sector Impact:

Representatives from the Office of Insurance Regulation indicate that the state’s
membership in the Compact could potentially reduce the cost of filing and obtaining
approval of asset-based insurance products.

Government Sector Impact:

If Florida becomes a member of the Compact, the Office of Insurance Regulation may
experience a reduction in its workload for those functions now performed by the
Commission. That reduction in workload could result in decreased appropriation needs
for the Office. Representatives from the OIR indicate that the office will not incur a fiscal
impact if Florida adopts the Compact.

Technical Deficiencies:

None.

Related Issues:

Other Comments: Department of Financial Services

The Department of Financial Services states that certain compact provisions relating to annuity
investments by seniors, such as s. 2, Art. 8 of the compact, provide less protection than do the
provisions currently found in s. 627.4554, F.S. For example, the DFS states that the compact
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VIII.

provisions do not limit surrender/withdrawal charges to 10% or charge period duration to 10
years for purchasers age 65 or older, as is currently required by state law.?

It is unclear whether such compact provisions comply with state law. If not, such compact
provisions, to the extent they are in conflict with state law, would supersede the relevant state
provisions. Adoption of the compact provisions relating to annuity investments by seniors
appears to be required for participation in the compact.

Other Comments: Drafting

Lines 113-116 of the bill require public records requests that include matters of privacy of
individuals to be handled in accordance with s. 119.071, F.S., which provides general agency
public records exemptions. It is suggested that the reference be amended to instead refer to

s. 119.07(2), F.S., which governs compliance with a public records request. Although s. 119.071,
F.S., includes general public records exemptions relating to certain agency personnel, specifying
that provision could be interpreted to exclude other, more specific applicable public records
exemptions.

Additional Information:

A. Committee Substitute — Statement of Substantial Changes:
(Summarizing differences between the Committee Substitute and the prior version of the bill.)

CS/CS by Governmental Oversight and Accountability on April 9, 2013:

The CS/CS amends a requirement that certain public records requests be handled in
accordance with s. 119.071, F.S., to instead require such requests to be handled in
accordance with s. 119.07(1), F.S.

CS by Banking and Insurance on April 2, 2013:
The CS adds the following provisions to the bill:

e Standards clarifying the extent of immunity from liability granted to the Commission
executive director, members, officers, employees, and representatives.

e Specifies that the OIR must opt-out of all uniform standards and amendments to such
standards adopted by the Commission after March 1, 2013, and that the Financial
Services Commission must adopt rules making the opt-out effective until the
Legislature approves the new uniform standard or amendment.

e Specifies that the Compact may not violate provisions of the state Constitution and
law relating to public inspection and copying of documents and information and
requires the insurance commissioner to handle such requests related to matters of
privacy of individuals and insurer trade secrets.

e Specifies that the Commission is subject to state unemployment taxes, state
reemployment taxes, and taxation for business or activity conducted or performed in
Florida.

20 5B 242 Bill Analysis, Department of Financial Services, March 21, 2013 (on file with the Governmental Oversight and
Accountability Committee).
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B. Amendments:

None.

This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate.
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The Committee on Governmental Oversight and Accountability

(Hukill) recommended the following:
Senate Amendment
Delete line 1116

and insert:

s. 119.07(1), Florida Statutes.
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Florida Senate - 2013 CS for SB 242 Florida Senate - 2013 CS for SB 242

By the Committee on Banking and Insurance; and Senator Hukill

597-03466-13 2013242cl 597-03466-13 2013242cl

A bill to be entitled 30 enforcement; authorizing the commission to adopt
An act relating to the Interstate Insurance Product 31 rules; providing for disclosure of certain
Regulation Compact; providing legislative findings and 32 information; specifying that certain records, data, or
intent; providing purposes; providing definitions; 33 information of the commission, wherever received, by
providing for the establishment of an Interstate 34 and in possession of the Office of Insurance
Insurance Product Regulation Commission; providing 35 Regulation is subject to ch. 119, F.S.; requiring the
responsibilities of the commission; specifying the 36 commission to monitor for compliance; providing for
commission as an instrumentality of the compacting 37 dispute resolution; providing for product filing and
states; providing for venue; specifying the commission 38 approval; requiring the commission to establish filing
as a separate, not-for-profit entity; providing powers 39 and review processes and procedures; providing for
of the commission; providing for organization of the 40 review of commission decisions regarding filings;
commission; providing for membership, voting, and 41 providing for finance of commission activities;
bylaws; designating the Commissioner of Insurance 42 providing for payment of expenses; authorizing the
Regulation as the representative of the state on the 43 commission to collect filing fees for certain
commission; allowing the Commissioner of Insurance to 44 purposes; providing for approval of a commission
designate a person to represent the state on the 45 budget; exempting the commission from all taxation,
commission, as is necessary, to fulfill the duties of 46 except as otherwise provided; prohibiting the
being a member of the commission; providing for a 47 commission from pledging the credit of any compacting
management committee, officers, and personnel of the 48 states without authority; requiring the commission to
commission; providing authority of the management 49 keep complete accurate accounts, provide for audits,
committee; providing for legislative and advisory 50 and make annual reports to the Governors and
committees; providing for qualified immunity, defense, 51 Legislatures of compacting states; providing for
and indemnification of members, officers, employees, 52 amendment of the compact; providing for withdrawal
and representatives of the commission; providing for 53 from the compact, default by compacting states, and
meetings and acts of the commission; providing rules 54 dissolution of the compact; providing severability and
and operating procedures; providing rulemaking 55 construction; providing for binding effect of this
functions of the commission; providing for opting out 56 compact and other laws; prospectively opting out of
of uniform standards; providing procedures and 57 all uniform standards adopted by the commission
requirements; providing for commission records and 58 involving long-term care insurance products; adopting
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all other existing uniform standards that have been

adopted by the commission; providing a procedure for

adoption of any new uniform standards or amendments to

existing uniform standards of the commission;

requiring the office to notify the Legislature of any

new uniform standards or amendments to existing

uniform standards of the commission; providing that

any new uniform standards or amendments to existing

uniform standards of the commission may only be

adopted via legislation; authorizing the Financial

Services Commission to adopt rules to implement this

act and opt out of certain uniform standards;

providing an effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Legislative findings; intent.—

(1) The Legislature finds that the financial services

marketplace has changed significantly in recent years and that

asset-based insurance products, which include life insurance,

annuities, disability income insurance, and long-term care

insurance, now compete directly with other retirement and estate

planning instruments that are sold by banks and securities

firms.

(2) The Legislature further finds that the increased

mobility of the population and the risks borne by these asset-

based products are not local in nature.

(3) The Legislature further finds that the Interstate

Insurance Product Regulation Compact Model adopted by the
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National Association of Insurance Commissioners and endorsed by

the National Conference of Insurance Legislators and the

National Conference of State Legislatures is designed to address

these market changes by providing a uniform set of product

standards and a single source for filing of new products.

(4) The Legislature further finds that the product

standards that have been developed provide a high level of

consumer protection. Further, it is noted that the Interstate

Insurance Product Regulation Compact Model includes a mechanism

for opting out of any product standard that the state determines

would not reasonably protect its citizens. With respect to long-

term care insurance, the Legislature understands that the

compact does not intend to develop a uniform standard for rate

increase filings, thereby leaving the authority over long-term

care rate increases with the state. The state relies on that

understanding in adopting this legislation. The state, pursuant

to the terms and conditions of this act, seeks to join with

other states and establish the Interstate Insurance Product

Regulation Compact, and thus become a member of the Interstate

Insurance Product Regulation Commission. The Commissioner of

Insurance Regulation is hereby designated to serve as the

representative of this state on the commission. The commissioner

may designate a person to represent this state on the

commission, as is necessary, in order to fulfill the duties of

being a member of the commission.

Section 2. Interstate Insurance Product Regulation

Compact.—The Interstate Insurance Product Regulation Compact is

hereby enacted into law and entered into by this state with all

states legally joining therein in the form substantially as
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follows:

Interstate Insurance Product Regulation Compact

Preamble

This compact is intended to help states join together to

establish an interstate compact to regulate designated insurance

products. Pursuant to the terms and conditions of this compact,

this state seeks to join with other states and establish the

Interstate Insurance Product Regulation Compact and thus become

a member of the Interstate Insurance Product Regulation

Commission.

Article I

PURPOSES.—The purposes of this compact are, through means

of joint and cooperative action among the compacting states, to:

(1) Promote and protect the interest of consumers of

individual and group annuity, life insurance, disability income,

and long-term care insurance products.

(2) Develop uniform standards for insurance products

covered under the compact.

(3) Establish a central clearinghouse to receive and

provide prompt review of insurance products covered under the

compact and, in certain cases, advertisements related thereto,

submitted by insurers authorized to do business in one or more

compacting states.

(4) Give appropriate regulatory approval to those product
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filings and advertisements satisfying the applicable uniform

standard.

(5) Improve coordination of regulatory resources and

expertise between state insurance departments regarding the

setting of uniform standards and review of insurance products

covered under the compact.

(6) Create the Interstate Insurance Product Regulation

Commission.

(7) Perform these and such other related functions as may

be consistent with the state regulation of the business of

insurance.

Article II

DEFINITIONS.—For purposes of this compact, the term:

(1) “Advertisement” means any material designed to create

public interest in a product, or induce the public to purchase,

increase, modify, reinstate, borrow on, surrender, replace, or

retain a policy, as more specifically defined in the rules and

operating procedures of the commission adopted as of March 1,

2013, and subsequent amendments thereto if the methodology

remains substantially consistent.

(2) “Bylaws” means those bylaws adopted by the commission

as of March 1, 2013, for its governance or for directing or

controlling the commission’s actions or conduct.

(3) “Compacting state” means any state which has enacted

this compact legislation and has not withdrawn pursuant to

subsection (1) of Article XIV of this compact or been terminated

pursuant to subsection (2) of Article XIV of this compact.
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(4) “Commission” means the “Interstate Insurance Product

Regulation Commission” established by this compact.

(5) “Commissioner” means the chief insurance regulatory

official of a state, including, but not limited to, the

commissioner, superintendent, director, or administrator. For

purposes of this compact, the Commissioner of Insurance

Regulation is the chief insurance regulatory official of this

state.

(6) “Domiciliary state” means the state in which an insurer

is incorporated or organized or, in the case of an alien

insurer, its state of entry.

(7) “Insurer” means any entity licensed by a state to issue

contracts of insurance for any of the lines of insurance covered

by this compact.

(8) “Member” means the person chosen by a compacting state

as its representative to the commission, or his or her designee.

(9) “Noncompacting state” means any state which is not at

the time a compacting state.

(10) “Office” means the Office of Insurance Regulation of

the Financial Services Commission.

(11) “Operating procedures” means procedures adopted by the

commission as of March 1, 2013, and subsequent amendments

thereto if the methodology remains substantially consistent,

implementing a rule, uniform standard, or provision of this

compact.

(12) “Product” means the form of a policy or contract,

including any application, endorsement, or related form which is

attached to and made a part of the policy or contract, and any

evidence of coverage or certificate, for an individual or group
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annuity, life insurance, disability income, or long-term care

insurance product that an insurer is authorized to issue.

(13) “Rule” means a statement

of general or particular

applicability and future effect adopted by the commission as of

March 1, 2013, and subsequent amendments thereto if the

methodology remains substantially consistent, including a

uniform standard developed pursuant to Article VII of this

compact, designed to implement, interpret, or prescribe law or

policy or describe the organization, procedure, or practice

requirements of the commission, which shall have the force and

effect of law in the compacting states.

(14) “State” means any state,

district, or territory of the

United States.

(15) “Third-party filer” means an entity that submits a

product filing to the commission on behalf of an insurer.

(16) “Uniform standard” means

a standard adopted by the

commission as of March 1, 2013, and subsequent amendments

thereto if the methodology remains

substantially consistent, for

a product line pursuant to Article VII of this compact and shall

include all of the product requirements in aggregate; provided,

each uniform standard shall be construed, whether express or

implied, to prohibit the use of any inconsistent, misleading, or

ambiguous provisions in a product and the form of the product

made available to the public shall

not be unfair, inequitable,

or against public policy as determined by the commission.

IIT

Article

COMMISSION; ESTABLISHMENT; VENUE.—
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(1) The compacting states hereby create and establish a

joint public agency known as the Interstate Insurance Product

Regulation Commission. Pursuant to Article IV of this compact,

the commission has the power to develop uniform standards for

product lines, receive and provide prompt review of products

filed with the commission, and give approval to those product

filings satisfying applicable uniform standards; provided, it is

not intended for the commission to be the exclusive entity for

receipt and review of insurance product filings. Nothing in this

article shall prohibit any insurer from filing its product in

any state in which the insurer is licensed to conduct the

business of insurance and any such filing shall be subject to

the laws of the state where filed.

(2) The commission is a body corporate and politic and an

instrumentality of the compacting states.

(3) The commission is solely responsible for its

liabilities, except as otherwise specifically provided in this

compact.

(4) Venue is proper and judicial proceedings by or against

the commission shall be brought solely and exclusively in a

court of competent jurisdiction where the principal office of

the commission is located.

(5) The commission is a not-for-profit entity, separate and

distinct from the individual compacting states.

Article IV

POWERS.—The commission shall have the following powers to:

(1) Adopt rules, pursuant to Article VII, which shall have
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the force and effect of law and shall be binding in the

compacting states to the extent and in the manner provided in

this compact.

(2) Exercise its rulemaking authority and establish

reasonable uniform standards for products covered under the

compact, and advertisement related thereto, which shall have the

force and effect of law and shall be binding in the compacting

states, but only for those products filed with the commission;

provided a compacting state shall have the right to opt out of

such uniform standard pursuant to Article VII to the extent and

in the manner provided in this compact and any uniform standard

established by the commission for long-term care 