Selection From: Appropriations - 04/16/2015 9:00 AM 2015 Regular Session
Customized 04/24/2015 1:00 PM
Agenda Order

CS/CS/SB 154 by CA, ED, Hays; (Similar to CS/CS/CS/1ST ENG/H 0041) Hazardous Walking Conditions

671800 A S RCS AP, Hays Before L.30: 04/16 05:30 PM
895826 A S RCS AP, Hays Delete L.91 - 178: 04/16 0©5:30 PM
868178 A S RCS AP, Hays btw L.178 - 179: 04/16 05:30 PM

CS/SB 228 by EE, Clemens (CO-INTRODUCERS) Richter; (Similar to H 0227) Online Voter Application

950848 A S L RS AP, Smith btw L.90 - 91: 04/16 ©5:51 PM
443378 SA S L RGCS AP, Smith btw L.90 - 91: 04/16 ©5:51 PM

CS/CS/SB 268 by FT, RI, Stargel (CO-INTRODUCERS) Latvala, Abruzzo; (Similar to CS/1ST ENG/H 0641)
Amusement Games or Machines

CS/CS/SB 288 by CU, CU, Latvala; (Similar to CS/H 7109) Utilities Regulation

467536 A S RCS AP, Latvala Delete L.93 - 99: 04/16 09:01 PM
171144 A S RCS AP, Latvala Delete L.236: 04/16 09:01 PM
887258 A S RCS AP, Latvala btw L.1195 - 1196: 04/16 09:01 PM

CS/SB 314 by EP, Simpson; (Compare to CS/H 0733) Petroleum Restoration Program

510704 PCS S RCS AP, AGG 04/16 07:33 PM

753040 PCS:A S RCS AP, Latvala Delete L.46: 04/16 07:33 PM
282746 PCS:A S RCS AP, Latvala Delete L.247 - 249: 04/16 07:33 PM
866006 PCS:A S WD AP, Latvala btw L.393 - 394: 04/16 07:33 PM

CS/SB 382 by HP, Sobel (CO-INTRODUCERS) Gaetz; (Similar to CS/CS/H 1001) Assisted Living Facilities

377856 D S RCS AP, Garcia Delete everything after ©04/16 06:47 PM

SB 434 by Detert; (Similar to H 0553) Public Libraries

CS/CS/SB 496 by JU, CF, Detert; (Similar to CS/CS/H 0437) Guardians

694176 A S RCS AP, Simmons Before L.52: 04/16 08:59 PM
514256 A S WD AP, Simmons btw L.137 - 138: 04/16 ©8:59 PM

CS/SB 510 by EP, Garcia; (Similar to CS/H 0359) Miami-Dade County Lake Belt Area

CS/SB 574 by GO, Montford; (Similar to CS/H 0615) Electronic Auction Services

SB 622 by Montford (CO-INTRODUCERS) Bean; (Similar to H 0461) Higher Education Facilities Financing

SB 662 by Latvala; (Similar to CS/CS/H 0307) Mobile Homes

CS/SB 680 by EP, Dean; (Similar to CS/H 7021) Fish and Wildlife Conservation Commission

556478 PCS S RCS AP, AGG 04/16 08:01 PM
261850 PCS:A S RCS AP, Hukill Delete L.70: 04/16 08:01 PM
425562 PCS:A S RCS AP, Hukill Delete L.355 - 397: 04/16 08:01 PM
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Selection From: Appropriations - 04/16/2015 9:00 AM 2015 Regular Session
Customized 04/24/2015 1:00 PM

Agenda Order

CS/SB 758 by HP, Evers; (Similar to H 0155) Prescription and Use of Opioid Antagonists for Emergency Treatment of
Opioid Overdoses
761094 D S RCS AP, Grimsley Delete everything after ©04/16 ©05:32 PM

CS/SB 798 by CM, Lee; (Similar to CS/CS/H 0765) Household Moving Services
275316 PCS S RCS AP, AGG 04/17 11:39 AM

SB 874 by Stargel; (Similar to H 0713) Dual Enrollment Program
517502 A S RCS AP, Hays Delete L.115 - 221: 04/16 07:35 PM

SB 942 by Gaetz; (Identical to H 0993) Rapid Response Education and Training Program

CS/SB 968 by BI, Detert; (Identical to CS/CS/H 0731) Employee Health Care Plans

CS/SB 972 by FT, Flores (CO-INTRODUCERS) Margolis; (Compare to CS/CS/H 0695) Value Adjustment Boards

196224 A S RCS AP, Negron btw L.54 - 55: 04/16 09:27 PM
840530 A S RCS AP, Flores Delete L.65 - 220: 04/16 09:27 PM

CS/SB 1006 by BI, Flores (CO-INTRODUCERS) Margolis; (Similar to CS/CS/1ST ENG/H 1087) Depopulation of
Citizens Property Insurance Corporation

313118 PCS S RCS AP, AGG 04/16 09:30 PM

SB 1016 by Abruzzo (CO-INTRODUCERS) Negron; (Similar to H 0711) Care for Retired Law Enforcement Dogs

130614 PCS S RCS AP, ACJ 04/16 07:54 PM

SB 1106 by Flores; (Compare to CS/CS/H 0465) Human Trafficking

694962 PCS S RCS AP, ACJ 04/17 11:15 AM

CS/SB 1108 by GO, Flores; (Similar to H 0467) Public Records/Identity of a Victim of Human Trafficking Offenses

CS/SB 1110 by GO, Flores; (Similar to 1ST ENG/H 0469) Public Records/Residential Facilities Serving Victims of Sexual
Exploitation and Human Trafficking

CS/SB 1136 by BI, Hukill; (Similar to CS/H 0927) Title Insurance

SB 1138 by Brandes; (Similar to H 0887) Unclaimed Property

SB 1148 by Stargel; (Similar to CS/CS/H 1025) Firesafety

135278 PCS S RCS AP, AGG 04/16 07:38 PM
420210 PCS:A S RCS AP, Hukill Delete L.51 - 77: 04/16 07:38 PM

CS/SB 1284 by GO, Soto; (Similar to CS/H 0985) Maintenance of Agency Final Orders

CS/SB 1296 by MS, Bean; (Similar to CS/H 1091) Military and Veterans Affairs

690730 D S RCS AP, Flores Delete everything after ©04/16 07:26 PM
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Selection From: Appropriations - 04/16/2015 9:00 AM 2015 Regular Session
Customized 04/24/2015 1:00 PM
Agenda Order

CS/SB 1306 by BI, Bradley; (Similar to CS/CS/H 1127) Insurance Fraud

473280 A S L RGCS AP, Garcia Delete L.31 - 32: 04/16 08:59 PM

SB 1362 by Simmons; (Similar to CS/CS/CS/H 0439) Department of Legal Affairs

449620 PCS S RCS AP, ACJ 04/16 09:14 PM
631416 PCS:A S RCS AP, Richter btw L.156 - 157: 04/16 ©09:14 PM
805108 PCS:AA S L WD AP, Richter btw L.155 - 156: 04/16 02:36 PM
159808 PCS:AA S L RCS AP, Richter btw L.155 - 156: 04/16 09:14 PM
402422 A S WD AP, Richter btw L.163 - 164: 04/15 10:53 AM

CS/SB 1402 by BI, Lee; (Similar to H 0987) Organization of the Department of Financial Services

801726 PCS S RCS AP, AGG 04/17 11:43 AM

CS/SB 1444 by CM, Richter; (Similar to CS/CS/CS/H 0995) Consumer Licensing

654302 PCS S AP, AGG 04/06 03:25 PM
441324 PCS:A S WD AP, Latvala btw L.113 - 114: 04/16 ©9:09 PM
127800 PCS:A S RCS AP, Montford Delete L.145 - 159. 04/16 ©9:09 PM
507292 PCS:A S RS AP, Richter Delete L.356 - 371. 04/16 09:09 PM
835492 PCS:SA S L RCS AP, Richter Delete L.356 - 384. 04/16 09:09 PM
274948 PCS:A S RCS AP, Richter btw L.596 - 597: 04/16 09:09 PM
782760 PCS:A S RCS AP, Richter Delete L.879 - 882: 04/16 09:09 PM
648150 PCS:A S RCS AP, Richter btw L.934 - 935: 04/16 ©9:09 PM

SB 1534 by Brandes; (Compare to H 1125) Disposition of Liens and Forfeited Property

333636 PCS S RCS AP, ACJ 04/16 0©5:44 PM
849530 PCS:A S L RCS AP, Latvala Delete L.328 - 352: 04/16 ©05:44 PM
202004 PCS:A S L RCS AP, Joyner Delete L.177 - 327: 04/16 ©5:44 PM

CS/SB 1536 by CJ, Flores; (Identical to H 7061) Public Records/Florida RICO Act Investigations

SB 7046 by ED; Education

CS/SB 7070 by JU, AP; (Compare to H 0291) Mental Health and Substance Abuse

808402 A S L RCS AP, Joyner Delete L.2949: 04/16 08:52 PM
898338 A S L WD AP, Joyner Delete L.546 - 547: 04/16 ©8:52 PM
250728 A S L RCS AP, Garcia Delete L.293 - 2364: 04/16 ©08:52 PM
211274 AA S L RCS AP, Grimsley Delete L.2023 - 2143: 04/16 08:52 PM
924612 AA S L RCS AP, Joyner Delete L.424 - 425: 04/16 ©8:52 PM
861910 A S L RCS AP, Garcia Delete L.2579 - 2891: 04/16 ©8:52 PM
632438 A S L RCS AP, Garcia Delete L.3063 - 3154: 04/16 ©8:52 PM
927158 A S L RCS AP, Garcia Delete L.3741 - 3824: 04/16 ©8:52 PM
497498 A S L RCS AP, Garcia Delete L.3825 - 4392: 04/16 ©8:52 PM

SB 7082 by GO; (Compare to H 0039) Death Benefits Under the Florida Retirement System

446590 A S RCS AP, Ring btw L.383 - 384: 04/16 ©8:56 PM
910698 A S RCS AP, Ring btw L.422 - 423: 04/16 08:56 PM
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2015 Regular Session The Florida Senate

COMMITTEE MEETING EXPANDED AGENDA

APPROPRIATIONS
Senator Lee, Chair
Senator Benacquisto, Vice Chair

MEETING DATE: Thursday, April 16, 2015
TIME: 9:00 a.m.—4:00 p.m.
PLACE: Pat Thomas Committee Room, 412 Knott Building

MEMBERS: Senator Lee, Chair; Senator Benacquisto, Vice Chair; Senators Altman, Flores, Gaetz, Galvano,
Garcia, Grimsley, Hays, Hukill, Joyner, Latvala, Margolis, Montford, Negron, Richter, Ring, Simmons,

and Smith
BILL DESCRIPTION and
TAB BILL NO. and INTRODUCER SENATE COMMITTEE ACTIONS COMMITTEE ACTION
1 CS/CS/SB 154 Hazardous Walking Conditions; Requiring a district Fav/CS
Community Affairs / Education school board to correct hazardous walking conditions Yeas 17 Nays 0
Pre-K - 12 / Hays and provide transportation to students who would be
(Similar CS/CS/CS/H 41) subjected to hazardous walking conditions; requiring

state or local governmental entities with jurisdiction
over a road with a hazardous walking condition to
correct the condition within a reasonable period of
time; revising criteria that determine a hazardous
walking condition for public school students, etc.

ED 02/18/2015 Fav/CS
CA 03/04/2015 Fav/CS
AED 03/16/2015 Favorable
AP 04/16/2015 Fav/CS

With subcommittee recommendation - Education

2 CS/sSB 228 Online Voter Application; Requiring the Division of Fav/CS
Ethics and Elections / Clemens Elections of the Department of State to develop an Yeas 13 Nays 4
(Similar H 227, H 7143, Compare online voter registration system; requiring the system
H 1161, S 7064) to compare information submitted online with

Department of Highway Safety and Motor Vehicles
records: requiring the division to report to the
Legislature regarding online voter registration
implementation by a specified date, etc.

EE 03/17/2015 Fav/CS
ATD 04/02/2015 Favorable
AP 04/16/2015 Fav/CS

With subcommittee recommendation - Transportation, Tourism, and Economic
Development

S-036 (10/2008)
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COMMITTEE MEETING EXPANDED AGENDA
Appropriations
Thursday, April 16, 2015, 9:00 a.m.—4:00 p.m.

BILL DESCRIPTION and

TAB BILL NO. and INTRODUCER SENATE COMMITTEE ACTIONS COMMITTEE ACTION
3 CS/CS/SB 268 Amusement Games or Machines; Authorizing an Favorable
Finance and Tax / Regulated amusement game or machine to be operated with Yeas 16 Nays 1
Industries / Stargel specified requirements; providing requirements for
(Similar CS/H 641) classifying such a device as a Type 1 or a Type 2
amusement game or machine; providing that
amusement games or machines may only be located
at specified locations; requiring the Department of
Revenue to annually adjust the maximum value;
authorizing certain persons or entities to enjoin the
operation of an amusement game or machine;
providing penalties, etc.
RI 02/04/2015 Temporarily Postponed
RI 03/18/2015 Fav/CS
FT 03/30/2015 Fav/CS
AP 04/16/2015 Favorable
4 CS/CS/SB 288 Utilities Regulation; Requiring the Florida Public Fav/CS
Communications, Energy, and Service Commission to hold public customer service Yeas 17 Nays 0
Public Utilities / Communications, meetings in certain service territories; requiring a
Energy, and Public Utilities / person who lobbies a member of the Florida Public
Latvala Service Commission Nominating Council to register
(Similar CS/H 7109, Compare H as a lobbyist; requiring the Governor to remove from
219) office any commissioner found to have willfully and
knowingly violated the ex parte communications
statute; requiring that money received by a utility for
the development of demand-side renewable energy
systems be used solely for that purpose, etc.
Cu 02/17/2015 Fav/CS
Cu 04/07/2015 Fav/CS
AP 04/16/2015 Fav/CS
A proposed committee substitute for the following bill (CS/SB 314) is available:
5 CS/SB 314 Petroleum Restoration Program; Removing the Fav/CS

Environmental Preservation and
Conservation / Simpson
(Compare CS/H 733)

requirement that applications for the Abandoned Tank
Restoration Program must have been submitted to
the Department of Environmental Protection by a
certain time; prohibiting the department from
incorporating risk-based corrective actions principles
not approved by the property owner; authorizing site
owners and operators to select agency term
contractors from which the department must select
from under certain circumstances; revising the
number of sites for certain advanced cleanup
applications, etc.

EP 03/11/2015 Fav/CS
AGG  04/08/2015 Fav/CS
AP 04/16/2015 Fav/CS

With subcommittee recommendation - General Government

Yeas 15 Nays O

04162015.2057
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COMMITTEE MEETING EXPANDED AGENDA

Appropriations

Thursday, April 16, 2015, 9:00 a.m.—4:00 p.m.

TAB BILL NO. and INTRODUCER

BILL DESCRIPTION and
SENATE COMMITTEE ACTIONS

COMMITTEE ACTION

6 CS/SB 382
Health Policy / Sobel
(Similar CS/CS/H 1001, Compare
CS/CS/H 293, S 654, CS/S 7018)

Assisted Living Facilities; Providing that Medicaid
managed care plans are responsible for mental health
residents enrolled in Medicaid; specifying that
managing entities under contract with the Department
of Children and Families are responsible for mental
health residents who are not enrolled in a Medicaid
managed care plan; providing notice requirements for
informing facility residents that the name and identity
of the resident and complainant in any complaint
made to the State Long-Term Care Ombudsman
Program or a local long-term care ombudsman
council is confidential and that retaliatory action may
not be taken against a resident for presenting
grievances or for exercising any other resident right,
etc.

HP 02/03/2015 Fav/CS
AHS 04/02/2015 Favorable
AP 04/16/2015 Fav/CS

With subcommittee recommendation - Health and Human Services

Fav/CS
Yeas 17 Nays O

7 SB 434
Detert
(Similar H 553)

Public Libraries; Revising the composition and duties
of the State Library Council; revising the powers and
duties of the Division of Library and Information
Services of the Department of State; revising
provisions regarding the delivery and distribution of
publications; removing a provision requiring the
division to provide a centralized microfilming program
for state agencies, etc.

GO 02/17/2015 Favorable
ATD 03/04/2015 Favorable
AP 04/16/2015 Favorable

With subcommittee recommendation - Transportation, Tourism, and Economic

Development

Favorable
Yeas 18 Nays 0

8 CS/CS/SB 496
Judiciary / Children, Families, and
Elder Affairs / Detert
(Similar CS/CS/H 437)

Guardians; Requiring the court at the permanency
review hearing to review the necessity of the
guardianship and whether restoration of guardianship
proceedings are needed when the young adult
reaches a certain age under certain circumstances;
providing that if a child is subject to proceedings
under ch. 39, F.S., the parents may act as natural
guardians unless the dependency or probate court
finds that it is not in the child’s best interests or their
parental rights have been terminated, etc.

CF 02/19/2015 Fav/CS
Ju 03/10/2015 Fav/CS
AP 04/16/2015 Fav/CS

Fav/CS
Yeas 18 Nays O

04162015.2057
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COMMITTEE MEETING EXPANDED AGENDA
Appropriations
Thursday, April 16, 2015, 9:00 a.m.—4:00 p.m.

BILL DESCRIPTION and

TAB BILL NO. and INTRODUCER SENATE COMMITTEE ACTIONS COMMITTEE ACTION
9 CS/SB 510 Miami-Dade County Lake Belt Area; Requiring Favorable
Environmental Preservation and amendments to local zoning and subdivision Yeas 16 Nays O
Conservation / Garcia regulations concerning properties located within a
(Similar CS/H 359) certain area to be compatible with limestone mining
activities; including water quality monitoring as an
environmental purpose for which the per-ton
mitigation fee may be applied; decreasing the amount
of the per-ton mitigation fee for limerock and sand
sold after certain dates; imposing an environmentally
endangered lands fee; rescinding the water treatment
plant upgrade fee, etc.
EP 03/24/2015 Fav/CS
CA 04/07/2015 Favorable
AP 04/16/2015 Favorable
10 CsS/SB574 Electronic Auction Services; Revising the powers and  Favorable
Governmental Oversight and duties of the district school board to authorize the Yeas 15 Nays 0
Accountability / Montford adoption of rules regarding procurement practices;
(Similar CS/H 615) authorizing a district school board’s use of electronic
auction services in conjunction with bid pooling for
school buses and related purchases, etc.
GO 03/10/2015 Fav/CS
AED 04/02/2015 Favorable
AP 04/16/2015 Favorable
With subcommittee recommendation - Education
11 SB 622 Higher Education Facilities Financing; Expanding the ~ Favorable
Montford definition of the term “project” as it relates to the Yeas 15 Nays 0
(Similar H 461) Higher Educational Facilities Financing Act, etc.
HE 03/16/2015 Favorable
AED 04/02/2015 Favorable
AP 04/16/2015 Favorable
With subcommittee recommendation - Education
12 SB 662 Mobile Homes; Requiring the Division of Florida Favorable
Latvala Condominiums, Timeshares, and Mobile Homes to Yeas 17 Nays O

(Similar CS/CS/H 307)

approve training and educational programs for board
members of mobile home owners’ associations;
providing and revising requirements for lot rental
increases; providing for the removal of a member of
the board of directors under certain conditions, etc.

RI 03/11/2015 Favorable
CA 03/23/2015 Favorable
AP 04/16/2015 Favorable

A proposed committee substitute for the following bill (CS/SB 680) is available:

04162015.2057

S-036 (10/2008)
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COMMITTEE MEETING EXPANDED AGENDA

Appropriations

Thursday, April 16, 2015, 9:00 a.m.—4:00 p.m.

TAB BILL NO. and INTRODUCER

BILL DESCRIPTION and
SENATE COMMITTEE ACTIONS

COMMITTEE ACTION

13 CS/SB 680
Environmental Preservation and
Conservation / Dean
(Similar CS/H 7021, Compare H
241)

Fish and Wildlife Conservation Commission;
Requiring personal flotation devices to be used in
accordance with the United States Coast Guard
approval labels; revising the dates for tarpon tag
validity; removing the income requirement for a
restricted species endorsement on a saltwater
products license; deleting the requirement that the
number of tags pursuant to a collection permit be
equal to a safe yield of alligators; establishing
penalties for the unlawful feeding of wildlife and
freshwater fish, etc.

EP 03/18/2015 Fav/CS
AGG  04/02/2015 Fav/CS
AP 04/16/2015 Fav/CS

With subcommittee recommendation - General Government

Fav/CS
Yeas 17 Nays O

14 CS/SB 758
Health Policy / Evers
(Similar H 155, CS/H 751)

Prescription and Use of Opioid Antagonists for
Emergency Treatment of Opioid Overdoses; Citing
this act as the "Florida Opioid Overdose Prevention
Act"; providing the purposes of the act; providing for
the prescribing of opioid antagonists to, and the use
of them by, patients and caregivers who have
received emergency overdose treatment information;
providing for the prescribing of opioid antagonists to,
and the use of them by, first responders; providing
immunities from liability. etc.

HP 03/04/2015 Fav/CS
AHS 04/02/2015 Favorable
AP 04/16/2015 Fav/CS

With subcommittee recommendation - Health and Human Services

Fav/CS
Yeas 17 Nays O

A proposed committee substitute for the following bill (CS/SB 798) is available:

15 CS/SB 798
Commerce and Tourism / Lee
(Similar CS/CS/H 765)

Household Moving Services; Removing a prohibition
that a mover may not limit its liability for the loss or
damage of household goods to a specified valuation
rate; requiring a mover to conduct a physical survey
and provide a binding estimate in certain
circumstances unless waived by the shipper;
requiring a mover to tender household goods for
delivery on the agreed upon delivery date or within a
specified period unless waived by the shipper, etc.

CM 03/23/2015 Fav/CS
AGG 04/02/2015 Not Considered
AGG 04/08/2015 Fav/CS
AP 04/16/2015 Fav/CS

With subcommittee recommendation - General Government

Fav/CS
Yeas 15 Nays O

04162015.2057
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COMMITTEE MEETING EXPANDED AGENDA

Appropriations

Thursday, April 16, 2015, 9:00 a.m.—4:00 p.m.

TAB BILL NO. and INTRODUCER

BILL DESCRIPTION and
SENATE COMMITTEE ACTIONS

COMMITTEE ACTION

16 SB 874
Stargel
(Similar H 713)

Dual Enroliment Program; Exempting dual enrollment
students from paying certain fees, including
technology fees; deleting the requirement that a home
education secondary student be responsible for his or
her own instructional materials in order to participate
in the dual enrollment program; authorizing certain
instructional materials to be made available free of
charge to dual enrollment students in public high
schools, home education programs, and private
schools, etc.

ED 03/18/2015 Favorable
AED 04/02/2015 Favorable
AP 04/16/2015 Fav/CS

With subcommittee recommendation - Education

Fav/CS
Yeas 16 Nays O

17 SB 942
Gaetz
(Identical H 993, Compare CS/H
7125, CS/S 948)

Rapid Response Education and Training Program;
Establishing the Rapid Response Education and
Training Program within the Complete Florida Plus
Program; requiring the Complete Florida Plus
Program to work with Enterprise Florida, Inc., to offer
certain education and training commitments to
businesses, etc.

HE 03/23/2015 Favorable
AED 04/08/2015 Favorable
AP 04/16/2015 Favorable

With subcommittee recommendation - Education

Favorable
Yeas 15 Nays O

18 CS/SB 968
Banking and Insurance / Detert
(Identical CS/CS/H 731)

Employee Health Care Plans; Removing provisions
requiring certain insurance carriers to provide
semiannual reports to the Office of Insurance
Regulation; repealing requirements that certain
insurance carriers offer standard, basic, high
deductible, and limited health benefit plans;
authorizing certain health benefit plans to use a stop-
loss insurance policy; defining the term “stop-loss
insurance policy”; providing requirements for such
policies, etc.

BI 03/23/2015 Fav/CS
CM 03/30/2015 Favorable
AP 04/16/2015 Favorable

Favorable
Yeas 17 Nays O

04162015.2057
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COMMITTEE MEETING EXPANDED AGENDA
Appropriations
Thursday, April 16, 2015, 9:00 a.m.—4:00 p.m.

TAB

BILL NO. and INTRODUCER

BILL DESCRIPTION and
SENATE COMMITTEE ACTIONS

COMMITTEE ACTION

19

CS/SB 972
Finance and Tax / Flores
(Compare CS/CS/H 695)

Value Adjustment Boards; Establishing deadlines for
value adjustment boards to hear petitions and issue
the second tax roll certification; revising the interest
rate upon which unpaid and overpaid ad valorem
taxes accrue; requiring a property appraiser to notify
a petitioner when property record cards are available
online, etc.

CA 03/17/2015 Favorable
FT 03/30/2015 Fav/CS
AP 04/16/2015 Fav/CS

Fav/CS
Yeas 15 Nays O

20

A proposed committee substitute for the following bill (CS/SB 1006) is available:

CS/SB 1006
Banking and Insurance / Flores
(Similar CS/CS/H 1087)

Depopulation of Citizens Property Insurance
Corporation; Requiring takeout agreements to be
approved by the Office of Insurance Regulation;
requiring an insurer to provide certain information to a
policyholder regarding a takeout agreement;
excluding corporation policyholders from future
takeout offers for 6 months under certain
circumstances; allowing specified applicants for
corporation coverage to be considered renewal
policyholders, etc.

Bl 03/23/2015 Fav/CS
AGG  04/08/2015 Fav/CS
AP 04/16/2015 Fav/CS

With subcommittee recommendation - General Government

Fav/CS
Yeas 15 Nays O

21

A proposed committee substitute for the following bill (SB 1016) is available:

SB 1016
Abruzzo
(Similar H 711)

Care for Retired Law Enforcement Dogs; Creating the
“Care for Retired Law Enforcement Dogs Program
Act”; creating the Care for Retired Law Enforcement
Dogs Program within the Department of Law
Enforcement; requiring the department to contract
with a corporation not for profit to administer and
manage the program; providing requirements for the
disbursement of funds for the veterinary care of
eligible retired law enforcement dogs; placing an
annual cap on the amount of funds available for the
care of an eligible retired law enforcement dog, etc.

CJ 03/23/2015 Favorable
ACJ 04/02/2015 Fav/CS
AP 04/16/2015 Fav/CS

With subcommittee recommendation - Criminal and Civil Justice

Fav/CS
Yeas 17 Nays O

A proposed committee substitute for the following bill (SB 1106) is available:

04162015.2057
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COMMITTEE MEETING EXPANDED AGENDA
Appropriations
Thursday, April 16, 2015, 9:00 a.m.—4:00 p.m.

BILL DESCRIPTION and

TAB BILL NO. and INTRODUCER SENATE COMMITTEE ACTIONS COMMITTEE ACTION
22  SB 1106 Human Trafficking; Providing enhanced criminal Fav/CS
Flores penalties for soliciting another to commit prostitution Yeas 15 Nays 0
(Compare CS/CS/H 465, H 467, H  and similar offenses; providing for impoundment of a
469, CS/S 1108, CS/S 1110) vehicle used in soliciting another to commit

prostitution and similar offenses; requiring a judge to
allow an advocate to be present with a human
trafficking victim in an expunction hearing in certain
circumstances, etc.

CJ 03/23/2015 Favorable
ACJ 04/08/2015 Fav/CS
AP 04/16/2015 Fav/CS

With subcommittee recommendation - Criminal and Civil Justice

23 CS/SB 1108 Public Records/Identity of a Victim of Human Favorable
Governmental Oversight and Trafficking Offenses; Revising an exemption from Yeas 14 Nays O
Accountability / Flores public records requirements for certain criminal
(Similar H 467, Compare CS/CS/H intelligence and investigative information to exempt
465, S 1106) information that reveals the identity of a victim of

certain human trafficking offenses; providing an
exemption from public records requirements for
investigative information relating to criminal history
records of human trafficking victims that have been
ordered expunged; providing for future legislative
review and repeal of the exemption; providing a
statement of public necessity, etc.

CJ 03/23/2015 Favorable
GO 03/31/2015 Fav/CS
AP 04/16/2015 Favorable

24 CS/SB 1110 Public Records/Residential Facilities Serving Victims Favorable
Governmental Oversight and of Sexual Exploitation and Human Trafficking; Yeas 14 Nays 0
Accountability / Flores Providing an exemption from public records
(Similar H 469, Compare CS/CS/H  requirements for information held by an agency about
465, S 1106) the location of safe houses, safe foster homes, and

other residential facilities serving victims of sexual
exploitation; providing an exemption from public
records requirements for information held by an
agency about the location of residential facilities
serving adult victims of human trafficking involving
commercial sexual activity; providing for future
legislative review and repeal of the exemption;
providing a statement of public necessity, etc.

CJ 03/23/2015 Favorable
GO 03/31/2015 Fav/CS
AP 04/16/2015 Favorable

S-036 (10/2008)
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COMMITTEE MEETING EXPANDED AGENDA
Appropriations
Thursday, April 16, 2015, 9:00 a.m.—4:00 p.m.

BILL DESCRIPTION and

TAB BILL NO. and INTRODUCER SENATE COMMITTEE ACTIONS COMMITTEE ACTION
25 CS/SB 1136 Title Insurance; Revising procedures and Favorable
Banking and Insurance / Hukill requirements relating to the recovery of assessments Yeas 14 Nays 0
(Similar CS/H 927) from title insurers through surcharges assessed on

policies; revising provisions relating to surcharges
collected in excess of the assessments paid by title
insurers; revising requirements for the payment of
excess surcharges to the Insurance Regulatory Trust
Fund; authorizing the Financial Services Commission
and the Department of Financial Services to adopt
rules for certain purposes, etc.

BI 03/17/2015 Fav/CS
AGG 04/02/2015 Favorable
AP 04/16/2015 Favorable

With subcommittee recommendation - General Government

26 SB 1138 Unclaimed Property; Providing for escheatment to the  Favorable
Brandes state of unclaimed United States savings bonds; Yeas 17 Nays O
(Similar H 887) providing that a person claiming a United States

savings bond may file a claim with the Department of
Financial Services, etc.

BI 03/31/2015 Favorable
AGG 04/08/2015 Favorable
AP 04/16/2015 Favorable

With subcommittee recommendation - General Government

A proposed committee substitute for the following bill (SB 1148) is available:

27 SB 1148 Firesafety; Exempting nonresidential farm buildings, Fav/CS
Stargel rather than specified structures located on agricultural Yeas 16 Nays O
(Similar CS/CS/H 1025) property, from the Florida Fire Prevention Code under

specified circumstances; requiring the State Fire
Marshal to conduct a study addressing certain
secondary uses of nonresidential farm buildings;
authorizing a local fire official to consider a specified
publication when identifying an alternative to a
firesafety code, etc.

BI 03/17/2015 Favorable
AGG 04/02/2015 Fav/CS
AP 04/16/2015 Fav/CS

With subcommittee recommendation - General Government

S-036 (10/2008)
04162015.2057 Page 9 of 14



COMMITTEE MEETING EXPANDED AGENDA

Appropriations

Thursday, April 16, 2015, 9:00 a.m.—4:00 p.m.

TAB BILL NO. and INTRODUCER

BILL DESCRIPTION and
SENATE COMMITTEE ACTIONS

COMMITTEE ACTION

28 CS/SB 1284
Governmental Oversight and
Accountability / Soto
(Similar CS/H 985)

Maintenance of Agency Final Orders; Requiring
agencies to electronically transmit certain agency final
orders to a centralized electronic database
maintained by the Division of Administrative Hearings;
authorizing agencies to maintain subject matter
indexes of final orders issued before a specified date
or to electronically transmit such orders to the
database; requiring the Department of State to
provide standards and guidelines for the certification
and electronic transmittal and the secure transmittal
and maintenance of agency final orders, etc.

GO 03/17/2015 Fav/CS
AGG 04/08/2015 Favorable
AP 04/16/2015 Favorable

With subcommittee recommendation - General Government

Favorable
Yeas 17 Nays O

29 CS/SB 1296
Military and Veterans Affairs,
Space, and Domestic Security /
Bean
(Similar CS/H 1091, Compare
CS/H 7055)

Military and Veterans Affairs; Creating the Military and
Overseas Voting Assistance Task Force within the
Department of State; providing legislative intent for
the State Board of Education and the Board of
Governors of the State University System to work
collaboratively to align existing degree programs at
state universities and Florida College System
institutions, train faculty, incorporate outreach
services into existing disability services, facilitate
statewide meetings for personnel, and provide
sufficient courses and priority registration to veterans,
etc.

MS 03/10/2015 Temporarily Postponed
MS 03/17/2015 Fav/CS

EE 03/31/2015 Favorable

ATD 04/08/2015 Favorable

AP 04/16/2015 Fav/CS

With subcommittee recommendation - Transportation, Tourism, and Economic

Development

Fav/CS
Yeas 16 Nays O

30 CS/SB 1306
Banking and Insurance / Bradley
(Similar CS/CS/H 1127)

Insurance Fraud; Repealing provisions relating to
criminal penalties applicable to unlicensed health care
clinics and the reporting of unlicensed health care
clinics; revising provisions related to unlawful,
noncompensable, and unenforceable health care
clinic charges or reimbursement claims; revising and
providing criminal penalties for making unlawful
charges, operating or failing to report an unlicensed
clinic, filing false or misleading information related to
a clinic license application, and other violations, etc.

BI 03/31/2015 Fav/CS
(ON] 04/07/2015 Favorable
AP 04/16/2015 Fav/CS

Fav/CS
Yeas 16 Nays O

04162015.2057

S-036 (10/2008)
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COMMITTEE MEETING EXPANDED AGENDA
Appropriations
Thursday, April 16, 2015, 9:00 a.m.—4:00 p.m.

TAB

BILL NO. and INTRODUCER

BILL DESCRIPTION and
SENATE COMMITTEE ACTIONS COMMITTEE ACTION

31

A proposed committee substitute for the following bill (SB 1362) is available:

SB 1362
Simmons
(Similar CS/CS/CS/H 439)

Department of Legal Affairs; Revising the list of Fav/iCS
offenses that may be investigated and prosecuted by Yeas 16 Nays 0
the Office of Statewide Prosecution; specifying the

distribution of certain funds recovered in Medicaid

fraud actions; revising the maximum victim

compensation amounts that the department may

award to elderly persons or disabled adults who suffer

a property loss that causes a substantial diminution in

their quality of life in certain circumstances; providing

for relocation assistance for human trafficking victims,

etc.

Ju 03/10/2015 Favorable
ACJ 04/02/2015 Fav/CS
AP 04/16/2015 Fav/CS

With subcommittee recommendation - Criminal and Civil Justice

32

A proposed committee substitute for the following bill (CS/SB 1402) is available:

CS/SB 1402
Banking and Insurance / Lee
(Similar H 987)

Organization of the Department of Financial Services; Fav/CS
Revising the divisions and functions of the Yeas 15 Nays 0
department; authorizing the Chief Financial Officer to

establish divisions, bureaus, or offices of the

department; providing funding from certain probate

petition service charges to the Florida Clerks of Court
Operations Corporation for clerk education provided

by the corporation; providing powers and duties of the
department’s Division of Consumer Services;

requiring that certain service of process fees be

deposited into the Administrative Trust Fund, etc.

Bl 03/17/2015 Fav/CS
AGG 04/08/2015 Fav/CS
AP 04/16/2015 Fav/CS

With subcommittee recommendation - General Government

A proposed committee substitute for the following bill (CS/SB 1444) is available:

04162015.2057

S-036 (10/2008)
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COMMITTEE MEETING EXPANDED AGENDA

Appropriations

Thursday, April 16, 2015, 9:00 a.m.—4:00 p.m.

TAB BILL NO. and INTRODUCER

BILL DESCRIPTION and
SENATE COMMITTEE ACTIONS

COMMITTEE ACTION

33 CS/SB 1444
Commerce and Tourism / Richter
(Similar CS/CS/CS/H 995,
Compare CS/CS/H 997, Link
CS/CS/S 1446)

Consumer Licensing; Requiring that the initial license
application for private investigative, private security,
and repossession services include payment of
fingerprint processing and fingerprint retention fees;
directing the Department of Law Enforcement to
retain fingerprints submitted for private investigative,
private security, and repossession service licenses, to
enter such fingerprints into the statewide automated
biometric identification system and the national
retained print arrest naotification program, and to
report any arrest record information to the
Department of Agriculture and Consumer Services;
requiring notice of the suspension or revocation of a
concealed weapon or firearm license or the
suspension of the processing of an application for
such license to be given by personal delivery, first-
class mail, or e-mail; authorizing certain tax collector
offices, upon approval and confirmation of license
issuance by the Department of Agriculture and
Consumer Services, to print and deliver concealed
weapon or firearm licenses, etc.

CM 03/16/2015 Fav/CS
AGG  04/02/2015 Fav/CS
AP 04/16/2015 Fav/CS

With subcommittee recommendation - General Government

Fav/CS
Yeas 16 Nays O

A proposed committee substitute for the following bill (SB 1534) is available:

34 SB 1534
Brandes
(Compare H 1125)

Disposition of Liens and Forfeited Property; Deleting
a provision authorizing a seizing agency to retain
seized property for its use; revising the distribution
and the use of proceeds from the sales of forfeited
property seized by a county or municipal agency;
deleting provisions that exempt certain agencies of
the state from depositing proceeds from seizures into
the General Revenue Fund, etc.

CJ 03/30/2015 Favorable
ACJ 04/08/2015 Fav/CS
AP 04/16/2015 Fav/CS

With subcommittee recommendation - Criminal and Civil Justice

Fav/CS
Yeas 18 Nays O

04162015.2057

S-036 (10/2008)
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COMMITTEE MEETING EXPANDED AGENDA
Appropriations
Thursday, April 16, 2015, 9:00 a.m.—4:00 p.m.

TAB

BILL NO. and INTRODUCER

BILL DESCRIPTION and
SENATE COMMITTEE ACTIONS

COMMITTEE ACTION

35

CS/SB 1536

Criminal Justice / Flores
(Identical H 7061, Compare H
7059, Link CS/S 1514)

Public Records/Florida RICO Act Investigations;
Providing an exemption from public records
requirements for certain documents and information
held by an investigative agency pursuant to an
investigation relating to an activity prohibited under
the Florida RICO Act; providing for future legislative
review and repeal of the exemption; providing a
statement of public necessity, etc.

CJ 03/23/2015 Not Considered
(oN ] 03/30/2015 Fav/CS

GO 04/07/2015 Favorable

AP 04/16/2015 Favorable

Favorable
Yeas 14 Nays O

36

SB 7046

Education Pre-K - 12

(Compare CS/S 948, CS/S 1252,
S 2502, S 2508)

Education; Requiring a state research university to
enter into and maintain a formal agreement with a
specified organization to offer college-sponsored
merit scholarship awards as a condition of
designation as a preeminent state research
university; authorizing a low-performing elementary
school to administer the required additional hours of
instruction in a summer program; revising the types
and amounts of bonuses that a teacher may receive
in any given school year, etc.

AED 04/02/2015 Favorable
AP 04/16/2015 Favorable

With subcommittee recommendation - Education

Favorable
Yeas 16 Nays O

37

CS/SB 7070

Judiciary / Appropriations
(Compare H 291, CS/CS/H 335,
CS/H 547, H 705, H 1017, CS/H
7113, CS/S 476, CS/S 954, CS/S
1340, S 1384, S 1452, S 1458,
CS/S 7068)

Mental Health and Substance Abuse; Requiring
school health services plans to include naotification

Fav/CS
Yeas 17 Nays O

requirements when a student is removed from school,
school transportation, or a school-sponsored activity
for involuntary examination; adding substance abuse
services as a program focus for which the
Department of Children and Families is responsible;
providing authority of facilities of the United States
Department of Veterans Affairs to conduct certain
examinations and provide certain treatments; creating
the "Jennifer Act"; requiring the Department of
Children and Families to implement a Forensic
Hospital Diversion Pilot Program in five specified
judicial circuits, etc.

Ju 04/07/2015 Fav/CS
AP 04/16/2015 Fav/CS

04162015.2057

S-036 (10/2008)
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COMMITTEE MEETING EXPANDED AGENDA

Appropriations

Thursday, April 16, 2015, 9:00 a.m.—4:00 p.m.

TAB BILL NO. and INTRODUCER

BILL DESCRIPTION and
SENATE COMMITTEE ACTIONS

COMMITTEE ACTION

38 SB 7082
Governmental Oversight and
Accountability
(Compare H 39)

Death Benefits Under the Florida Retirement System;
Authorizing payment of death benefits to the surviving
spouse or children of a Special Risk Class member
killed in the line of duty under specified
circumstances; requiring the State Board of
Administration or the Division of Retirement to take
certain action upon receipt of naotification of
disqualification from the Internal Revenue Service;
providing for allocations for death benefits authorized
by the act, etc.

AP 04/16/2015 Fav/CS

Fav/CS
Yeas 17 Nays O

Other Related Meeting Documents

04162015.2057

S-036 (10/2008)
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The Florida Senate

BILL ANALYSIS AND FISCAL IMPACT STATEMENT

(This document is based on the provisions contained in the legislation as of the latest date listed below.)

Prepared By: The Professional Staff of the Committee on Appropriations

BILL:

CS/CS/CS/SB 154

INTRODUCER:  Appropriations Committee; Community Affairs Committee; Education Pre-K - 12

Committee; and Senator Hays

SUBJECT: Hazardous Walking Conditions
DATE: April 20, 2015 REVISED:
ANALYST STAFF DIRECTOR REFERENCE ACTION
1. Scott Klebacha ED Fav/CS
2. Stearns Yeatman CA Fav/CS
3. Sikes Elwell AED Favorable
4. Sikes Kynoch AP Fav/CS
Please see Section IX. for Additional Information:
COMMITTEE SUBSTITUTE - Substantial Changes
Summary:

CS/CS/CS/SB 154 creates “Gabby’s Law for Student Safety.” The bill requires that district
school boards, in cooperation with the relevant governmental entities, inspect and identify
hazardous conditions along routes that students must take while walking to or from school. The
bill also requires that the relevant governmental entities correct any hazardous walking
conditions within a reasonable period of time.

Furthermore, the bill:

Revises the conditions for identifying walkways parallel to a road as hazardous.

Creates criteria for identifying conditions at uncontrolled crossing sites as hazardous.
Revises the process for inspecting, identifying, and correcting hazardous walking conditions.
Authorizes a district school board to initiate a proceeding to obtain a declaratory judgment if,
after inspection, the governmental representatives are unable to reach a consensus on whether
a hazardous walking condition exists.

Provides that the designation of a road as a hazardous walking condition is inadmissible as
evidence in a civil action for damages against a governmental entity.

Allows a district school board and other governmental entities to enter into an interlocal
agreement for the identification and correction of hazardous walking conditions if the
interlocal agreement meets certain criteria.
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e Authorizes school districts to implement a safe driver hotline for reporting improper driving
by a school bus driver.

The additional hazardous walking criteria provided in the bill likely will increase the number of
students that can be counted for state transportation funding in the Florida Education Finance
Program. However, the number of such students is not known. This increase in the number of
funded student riders would cause a reallocation of student transportation funds towards districts
that have a relatively greater number of students subject to the additional hazardous walking
conditions identified in the bill and, dependent on the total level of the appropriation, may reduce
the statewide funds per transported student for all districts.

The bill provides an effective date of July 1, 2015.
Il. Present Situation:
Transportation of Public K-12 Students

Each district school superintendent is responsible for determining which students to transport and
for making recommendations to the district school board regarding transportation plans and
procedures, including the routing and scheduling of school buses.! Based on the district school
superintendent’s recommendations, the district school board is required to provide transportation
for students in grades 6 and below, and may provide transportation to students in grades 7
through 12, if the students are subjected to hazardous walking conditions while in route to or
from school.?

Hazardous Walking Conditions

Section 1006.23, F.S., provides legislative intent for a district school board to provide
transportation to students® who live within 2 miles of a school in that district and who would be
subjected to hazardous walking conditions.* Furthermore, the law intends for district school
boards and state or local governmental entities having jurisdiction to cooperate in identifying
hazardous walking conditions and, if a hazardous condition exists, for the applicable
governmental entities to correct it within a reasonable time.®

! Sections 1006.21 and 1006.22, F.S.

2 Section 1006.21(3)(b), F.S.

3 A “student” is defined as “any public elementary school student whose grade level does not exceed grade 6.” Section
1006.23(1), F.S.

4 Section 1006.23(2) and (3), F.S. See generally Florida Department of Education, School Transportation Management
Section, available at http://www.fldoe.org/core/fileparse.php/7585/urlt/0085491 -profiles1213.pdf (The Quality Link—
Florida School District Transportation Profiles), 2012-2013 (contains statewide and school district data on the total number
of students subjected to hazardous walking conditions) (last visited February 24, 2015). Additional school transportation
information is available at http://www.fldoe.org/schools/safe-healthy-schools/transportation/index.stml (last visited February
24, 2015).

> Section 1006.23(2)(a), F.S.
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Criteria for Identifying Hazardous Conditions

State law delineates the criteria for identifying hazardous walking conditions associated with
walking parallel to a road or perpendicular to road for the purpose of crossing.®

A hazardous condition exists if a walkway parallel to a road is:

e Less than a four-foot wide area adjacent to the road that requires the student to walk on the
road surface; or

e Uncurbed with a posted speed limit of 55 miles per hour and a walking surface less than
three feet from the road.’

However, a road along which a student must walk may not be identified as a hazardous walking

condition if:

e Itislocated in a residential area that has little to no transient traffic;

e The total traffic volume?® is less than 180 vehicles per hour, per direction, during a time that a
student walks to or from school; or

e Itis located in a residential area that has a posted speed limit of 30 miles per hour or less.®

A hazardous walking condition exists on a walkway perpendicular to a road if:

e The total traffic volume exceeds 360 vehicles per hour, per direction, during a time that a
student walks to or from school, and the crossing area is an “uncontrolled crossing site”;%° or

e The total traffic volume of a road exceeds 4,000 vehicles per hour, during which time a
student would be walking to or from school, through an intersection or crossing area
controlled by a stop sign or other traffic signal, unless a crossing guard or traffic enforcement
officer is present during a time that a student walks to or from school.!!

Inspection, Determination, and Correction

After a request for review of a perceived hazardous walking condition is made to a district school
superintendent, or his or her designee, a school district representative and a representative of the
state or local governmental entity having jurisdiction must inspect the perceived hazardous
condition.*? The superintendent or designee and the applicable governmental entity or its
representative must reach a mutually agreed-upon final determination as to whether the
hazardous condition meets the state criteria in s. 1006.23(4), F.S.™ Subsequently, the
superintendent or designee reports the final determination to the Department of Education.4

6 Section 1006.23(4), F.S.

" Section 1006.23(4)(a)1., F.S.

8 Traffic volume is determined by the most recent state or local government agency traffic engineering study. Section
1006.23(4)(b), F.S.

® Section 1006.23(4)(a)2., F.S.

10 An “uncontrolled crossing site” is defined as “an intersection or other designated crossing site where no crossing guard,
traffic enforcement officer, or stop sign, or other traffic control signal is present during the times students walk to and from
school.” Section 1006.23(b)1., F.S.

11 Section 1006.23(4)(b), F.S.

12 Section 1006.23(3), F.S.

Bd.

14 d.
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If a hazardous condition is determined to exist, the district school board must request that the
governmental entity determine whether it will correct the hazardous condition and the projected
completion date.'® The state is required to allocate funds to the school district for transporting
students affected by the hazardous walking condition; however, funding ceases upon correction
of the condition or upon the projected completion date, whichever occurs first.®

Il. Effect of Proposed Changes:

The bill removes the intent language in existing s. 1006.23(2)(a), F.S., and requires that district
school boards and state or local governmental entities jointly inspect and identify hazardous
conditions along routes that students must take while walking to or from school; that district
school boards provide transportation to such students; and that the applicable governmental
entity either correct the designated hazardous conditions or justify in writing to the district school
superintendent and the Department of Education (DOE) why it will not correct the hazardous
condition. Current law may imply an expectation that district school boards and state or local
governmental entities will exercise their discretion in inspecting, identifying, and correcting such
conditions. By removing the intent language in paragraph (2)(a), the bill would resolve any
uncertainty that the collaborative process relating to hazardous walking conditions is
discretionary and would make that paragraph consistent with the other provisions in ss. 1006.23
and 1006.21(3)(b), F.S.

Criteria for Identifying Hazardous Conditions

Walkways Parallel to the Road

The bill revises the criteria for identifying walkways parallel to the road as hazardous by:

e Excluding drainage ditches, sluiceways, swales, or channels from inclusion in the required
minimum four-foot wide area for safely walking parallel to the road;

e Reducing the posted speed limit from 55 miles per hour to 50 miles per hour or greater; and

e Removing an exception that hazardous walking conditions do not apply to residential areas
with little or no transient traffic.

In effect, the bill will likely increase the number of roads designated as hazardous and needing
correction.

Crossings Over the Road

The bill creates criteria for identifying hazardous walking conditions on roads over which a
student must cross while walking to or from school. The bill requires that any road with an
uncontrolled crossing site is hazardous if it has:

e A posted speed limit of 50 miles per hour or greater; or

e Six lanes or more, not including turn lanes, regardless of the speed limit.

15 Section 1006.23(2)(b), F.S.

16 1d. See Florida Department of Education, Student Transportation General Instructions 2014-2015, available at
http://www.fldoe.org/core/fileparse.php/7507/urlt/0077152-1415studenttransgeneralinstructions.pdf (last visited February 24,
2015).
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Current law does not provide criteria for identifying roads with uncontrolled crossing sites as
hazardous. Any existing uncontrolled crossing site that meets the criteria under the bill will be
deemed hazardous and require the applicable governmental entity to correct the hazardous
condition or provide justification in writing for not correcting the hazardous condition to the
district school superintendent and the DOE.

Inspecting, Identifying, and Correcting Hazardous Conditions

Request for Review

The bill requires, upon the district school superintendent’s request for review, that a joint
inspection of a perceived hazardous condition be conducted on a road within a state or local
government’s jurisdiction.

Current law is unclear as to who is required to make the request and states that when a request
for review is made to the district school superintendent, or his or her designee, the perceived
hazardous condition must be inspected. The bill clarifies this ambiguity by replacing the word
“to” with “by” and requiring that the request for review be made by the superintendent to the
applicable governmental entity.

The bill removes the superintendent’s designee as a party authorized to request review of a
hazardous condition and places the authority to initiate an inspection solely with the
superintendent.

Inspection

The bill specifically identifies the following governmental representatives who must participate
in inspecting the affected road if the road is located within the applicable governmental
jurisdiction:

e For a municipal road, a representative from the municipal police department;

e For a county road, a representative from the sheriff’s department; and

e For a state road, a representative from the Department of Transportation.

Furthermore, the bill provides for the inclusion of a representative of a metropolitan planning
organization (MPQ) if the jurisdiction is within an area where there is an MPO.

The bill requires that the appropriate governmental entity most familiar with the affected road
and its surrounding location participate in the entire process, e.g., inspecting, identifying, and
correcting the hazardous condition.

Final Determination of a Hazardous Condition

The bill revises the process for making a final determination on whether a hazardous walking
condition exists. Current law requires that the applicable state or local governmental entity, or its
representative, and the district school superintendent, or his or her designee, reach a mutually
agreed-upon final determination that must be reported to the DOE. The bill removes the
requirements that a district school superintendent, or his or her designee, participate in and report
the final determination to the DOE. The bill requires that the governing entity with jurisdiction
over the area report their determination in writing to the district school superintendent.
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Declaratory Judgment

If unable to reach consensus, the bill requires the governmental representatives to report the
reasons for the impasse to the district school superintendent. Subsequently, the superintendent
must provide a report and recommendation to the district school board regarding the lack of
consensus. Under these circumstances, the bill authorizes a district school board to initiate a
proceeding under ch. 86, F.S., to obtain a declaratory judgment as to whether the condition at
issue is hazardous. If it is found that a hazardous walking condition exists, the superintendent
must report the finding to DOE and formally request correction of the hazardous condition.

Existing law does not provide for a formal process or remedy if the governmental representatives
are unable to agree on the existence of a hazardous walking condition.

Request for Correction

The bill revises the process by which a correction is requested and, unlike current law, requires
that the applicable governmental entity submit a position statement informing the superintendent
whether the correction will be included in its next annual 5-year transportation work program
and when the correction will be completed.

Current law does not contemplate circumstances under which a governmental entity declines to
correct a hazardous condition. Under the bill, if a governmental entity will not include correction
of the hazardous condition in its next 5-year plan, it must justify its decision in a written
statement to the district school superintendent and the DOE.

Admissibility of Evidence in Civil Action

The bill adds a provision that designation of a hazardous walking condition is not admissible in
evidence in a civil action for damages brought against a governmental entity under s. 768.28,
F.S., relating to waiver of sovereign immunity.

Interlocal Agreements

The bill allows a district school board and other governmental entities to enter into an interlocal

agreement for the identification and correction of hazardous walking conditions if the interlocal

agreement:

e Implements the Safe Paths to School Program, or

e Establishes standards for student safety and identifying and correcting hazardous walking
conditions that meet or exceed the standards in the bill.

Safe Driver Hotline

The bill authorizes school districts to implement a safe driver toll-free telephone hotline for
motorists and others to report improper driving by a school bus driver for investigation and
disciplinary action by the school board.
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Effective Date

Section 2 provides an effective date of July 1, 2015.

V. Constitutional Issues:

A.

Municipality/County Mandates Restrictions:
None.

Public Records/Open Meetings Issues:
None.

Trust Funds Restrictions:

None.

V. Fiscal Impact Statement:

A.

Tax/Fee Issues:
None.
Private Sector Impact:

Under CS/CS/CS/SB 154, private businesses that provide student transportation services
and contractors hired to correct hazardous walking conditions may experience an increase
in revenues until such conditions are corrected.’

Government Sector Impact:

The increase in the number of students who would qualify for transportation and the
revenues or expenditures that state or local governmental entities would accrue or incur
are indeterminate.®

Student transportation is funded by a categorical allocation within the Florida Education
Finance Program (FEFP). The funding is based primarily on the number of transported
students, identified through school district surveys, who live more than two miles from
the school, are disabled, or who are subject to hazardous walking conditions.

Under the provisions of the bill, it is likely that the number of students that can be
counted for state transportation funding will increase.'® This increase in the number of
funded student riders could cause a reallocation of student transportation funds towards
districts that have a relatively greater number of students subject to the additional

17 Florida Department of Education, 2015 Agency Legislative Bill Analysis, p. 6, received January 27, 2015 (on file with the
Committee on Education Pre-K — 12).

181d. at 5.
19 4.
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VI.

VII.

VIII.

hazardous walking conditions identified in the bill and, dependent on the total level of the
appropriation, may reduce the statewide funds per transported student for all districts.?°

The increase in costs that would be incurred by local governmental entities having
jurisdiction over the roads designated as hazardous, which would require correcting,
cannot be estimated until such conditions are identified.

Technical Deficiencies:
None.

Related Issues:

None.

Statutes Affected:

This bill substantially amends the following sections of the Florida Statutes: 1006.23 and
1012.45.

Additional Information:

A. Committee Substitute — Statement of Substantial Changes:
(Summarizing differences between the Committee Substitute and the prior version of the bill.)

CS/CS/CS by Appropriations on April 16, 2015:

The committee substitute:

Titles the bill “Gabby’s Law for Student Safety.

e Authorizes school districts to implement a safe driver hotline for reporting improper
driving by a school bus driver.

e Allows a district school board and other governmental entities to enter into an
interlocal agreement for the identification and correction of hazardous walking
conditions if the interlocal agreement meets certain criteria.

CS/CS by Community Affairs on March 4, 2015:

Changes the words “capital improvement” to “transportation work.” Changes the entity
responsible for reporting the determination of a hazardous walking condition to the
district school superintendent from all of the government entities examining the area
(“they” in text) to the singular government entity with jurisdiction over the area.

CS by Education Pre-K — 12 on February 18, 2015:

The committee substitute maintains the original substance of SB 154 with the following

modifications:

e Removes a provision requiring that a district school board correct hazardous walking
conditions.

20 1d. See also, s. 1011.68, F.S., relating to the annual allocation of student transportation funds for each school district.

2d.
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e Authorizes a district school board to obtain a declaratory judgment under ch. 86, F.S.,
if a consensus cannot be reached on the existence of a hazardous walking condition.

B. Amendments:

None.

This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate.
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LEGISLATIVE ACTION
Senate . House
Comm: RCS
04/16/2015

The Committee on Appropriations (Hays) recommended the

following:
Senate Amendment (with title amendment)

Before line 30
insert:
Section 1. This act may be cited as “Gabby’s Law for

Student Safety.”

================= T I] TLE AMENDME N T ================
And the title is amended as follows:

Between lines 2 and 3
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providing a short title;

insert:
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LEGISLATIVE ACTION
Senate . House
Comm: RCS
04/16/2015

The Committee on Appropriations (Hays) recommended the

following:
Senate Amendment (with title amendment)
Delete lines 91 - 178

and insert:

provided in subsection (2), the governmental entity with

jurisdiction shall report that determination in writing to the

district school superintendent, who shall initiate a formal

request for correction as provided in subsection (4).

(b) If the governmental representatives are unable to reach

a consensus, the reasons for lack of consensus shall be reported
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to the district school superintendent, who shall provide a

report and recommendation to the district school board. The

district school board may initiate a proceeding under chapter 86

seeking a determination as to whether the condition constitutes

a hazardous walking condition as provided in subsection (2)

after providing at least 30 days’ notice in writing to the state

or local governmental entity having jurisdiction over the road

of its intent to do so unless, within 30 days after such notice

is provided, the state or local governmental entity concurs in

writing that the condition is a hazardous walking condition as

provided in subsection (2) and provides the position statement

pursuant to subsection (4). If a proceeding is initiated under

this paragraph, the district school board has the burden of

proving such condition by the greater weight of evidence. If the

district school board prevails, the district school

superintendent shall report the outcome to the Department of

Education and initiate a formal request for correction of the

hazardous walking condition as provided in subsection (4) Fhe
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(2) 4y STFATE—ECRIFERIAFORPEFERMINENG HAZARDOUS WALKING
CONDITIONS.—
(a) Walkways parallel to the road.—

1. It shall be considered a hazardous walking condition
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with respect to any road along which students must walk in order
to walk to and from school if there is not an area at least 4

feet wide adjacent to the road, not including drainage ditches,

sluiceways, swales, or channels, having a surface upon which

students may walk without being required to walk on the road
surface. In addition, whenever the road along which students
must walk is uncurbed and has a posted speed limit of 50 55

miles per hour or greater, the area as described above for

students to walk upon shall be set off the road by no less than
3 feet from the edge of the road.

2. FTheprovisiens—eof Subparagraph 1. does de not apply when
the road along which students must walk:
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a.b+ Is a road on which the volume of traffic is less than
180 vehicles per hour, per direction, during the time students
walk to and from school; or

b.e+ Is located in a residential area and has a posted
speed limit of 30 miles per hour or less.

(b) Walkways perpendicular to the road.—It shall be
considered a hazardous walking condition with respect to any
road across which students must walk in order to walk to and
from school if:

1. £ The traffic volume on the road exceeds the rate of
360 vehicles per hour, per direction (including all lanes),
during the time students walk to and from school and if the
crossing site is uncontrolled. For purposes of this subsection,
an “uncontrolled crossing site” is an intersection or other

designated crossing site where no crossing guard, traffic
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enforcement officer, or stop sign or other traffic control
signal is present during the times students walk to and from
school.

2. £ The total traffic volume on the road exceeds 4,000
vehicles per hour through an intersection or other crossing site
controlled by a stop sign or other traffic control signal,
unless crossing guards or other traffic enforcement officers are

also present during the times students walk to and from school.

Traffic volume shall be determined by the most current traffic
engineering study conducted by a state or local governmental
agency.

(c) Crossings over the road.—It shall be considered a

hazardous walking condition with respect to any road at any

uncontrolled crossing site which students must walk in order to

walk to and from school if:

1. The road has a posted speed limit of 50 miles per hour

Oor greater; or

2. The road has six lanes or more, not including turn

lanes, regardless of the speed limit.

(5) CIVIL ACTION.—In a civil action for damages brought

against a governmental entity under s. 768.28, the designation

of a hazardous walking condition under this section is not

admissible in evidence.

(6) INTERLOCAL AGREEMENTS.—This section does not prohibit a

district school board and other governmental entities from

entering into an interlocal agreement pursuant to s. 163.31777

that addresses the identification and correction of hazardous

walking conditions, if such agreement:
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(a) Implements the Safe Paths to Schools Program as

provided in s. 335.066; or

(b) Establishes standards for the safety of students

walking to school and procedures for identifying and correcting

hazardous walking conditions that meet or exceed the standards

and procedures provided in subsections (2), (3), and (4).

================= T ] TLE A MEDNDDMENT ================
And the title is amended as follows:

Between lines 25 and 26
insert:

authorizing a district school board and other

governmental entities to enter into a specified

interlocal agreement; providing criteria for such

agreements;
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LEGISLATIVE ACTION
Senate . House
Comm: RCS
04/16/2015

The Committee on Appropriations (Hays) recommended the

following:
Senate Amendment (with title amendment)

Between lines 178 and 179
insert:

Section 2. Subsection (5) is added to section 1012.45,
Florida Statutes, to read:

1012.45 School bus drivers; requirements and duties.—

(5) Each district school board may implement a safe driver

toll-free telephone hotline for motorists or others who observe

improper driving or operation by a school bus driver to report
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such violations to the district school board for investigation

and corrective or disciplinary action by the school board.

And the title is amended as follows:
Between lines 25 and 26

insert:
amending s. 1012.45, F.S.; providing that a district
school board may implement a safe driver toll-free

telephone hotline for specified purposes;
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By the Committees on Community Affairs; and Education Pre-K -
12; and Senator Hays
578-01927-15 2015154c2 578-01927-15 2015154c2
1 A bill to be entitled 30 Section 1. Section 1006.23, Florida Statutes, is reordered
2 An act relating to hazardous walking conditions; 31| and amended to read:
3 amending s. 1006.23, F.S.; requiring a district school 32 1006.23 Hazardous walking conditions.—
4 board to correct hazardous walking conditions and 33 (1) DEFINITION.—As used in this section, the term “student”
5 provide transportation to students who would be 34| means any public elementary school student whose grade level
6 subjected to hazardous walking conditions; requiring 35 does not exceed grade 6.
7 state or local governmental entities with jurisdiction 36 (4)+2)» TRANSPORTATION; CORRECTION OF HAZARDS.—
8 over a road with a hazardous walking condition to 37 (a) A district school board F—4s—intendedthatdistriet
9 correct the condition within a reasonable period of 38| sehool—Pbeards and other governmental entities shall work
10 time; providing requirements for a governmental entity 39 cooperatively to identify conditions that are hazardous along
11 relating to its transportation work program; revising 40| student walking routes to school, and a district school board
12 procedures for inspection and identification of 41| shall thet—distriet heoel—beards provide transportation to
13 hazardous walking conditions; requiring a district 42 students who would be subjected to such conditions.
14 school superintendent to initiate a formal request for 43| Additionally, It—s—further dintended—that state or local
15 correction of a hazardous walking condition under 44| governmental entities with kewing jurisdiction over a road along
16 certain circumstances; authorizing a district school 45| which a hazardous walking condition is determined to exist shall
17 board to initiate a declaratory judgment proceeding 46 correct the condition suweh—hazardew aditiens within a
18 under certain circumstances and providing requirements 47 reasonable period of time.
19 therefor; deleting the requirement that the district 48 (b) Upon a determination pursuant to subsection (3) +his
20 school superintendent and specified governmental 49| seetien that a hazardous walking condition exists is—hazardeus
21 entities make a final determination that is mutually 50| <+e—students, the district school superintendent beard shall
22 agreed upon regarding hazardous walking conditions; 51 request a position statement with respect to correction of such
23 revising criteria that determine a hazardous walking 52 condition determination from the state or local governmental
24 condition for public school students; providing 53| entity with kewvimg jurisdiction over the road. Within 90 days
25 requirements relating to a civil action for damages; 54| after receiving such request, the state or local governmental
26 providing an effective date. 55| entity shall inform the district school superintendent regarding
27 56| whether the entity will include correction of the hazardous
28| Be It Enacted by the Legislature of the State of Florida: 57| walking condition in its next annual 5-year transportation work
29 58 program hazard—will—be—ecorreeted and, if so, when correction of
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CODING: Words strieken are deletions; words underlined are additions. CODING: Words strieken are deletions; words underlined are additions.




59
60
61
62
63
64
65
66
67
68
69
70
71
72
73
74
75
76
77
78
79
80
81
82
83
84
85
86
87

CODING: Words strieken are deletions;

Florida Senate - 2015 CS for CS for SB 154

578-01927-15 2015154c2

the condition will be completed. If the hazardous walking

condition will not be included in the state or local

governmental entity’s next annual 5-year transportation work

program, the factors justifying such conclusion must be stated

in writing to the district school superintendent and the

Department of Education regarding—aprejeected mptetion—dat

(c) State funds shall be allocated for the transportation

of students subjected to a hazardous walking condition. However,

weh—hazards—preovided—that such funding shall cease upon

correction of the hazardous walking condition haezard or upon the

projected completion date, whichever occurs first.

(3) IDENTIFICATION OF HAZARDOUS CONDITIONS.—

(a) When a request for review is made by €e the district
school superintendent with respect to a road over which a state
or local governmental entity has jurisdiction exr—the—distriet

koot ——superintendent’sdesign concerning a condition
perceived to be hazardous to students in that district who live
within the 2-mile limit and who walk to school, such condition
shall be inspected jointly by a representative of the school
district, amd a representative of the state or local
governmental entity with €het—hes jurisdiction over the

perceived hazardous location, and a representative of the

municipal police department for a municipal road, a

representative of the sheriff’s office for a county road, or a

representative of the Department of Transportation for a state

road. If the jurisdiction is within an area for which there is a

metropolitan planning organization, a representative of that

organization shall also be included. The governmental

representatives shall determine whether the condition
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constitutes a hazardous walking condition as provided in

2015154c2

subsection (2). If the governmental representatives concur that

a condition constitutes a hazardous walking condition as

provided in subsection (2), the governing entity with

jurisdiction shall report that determination in writing to the

district school superintendent, who shall initiate a formal

request for correction as provided in subsection (4).

(b) If the governmental representatives are unable to reach

a consensus, the reasons for lack of consensus shall be reported

to the district school superintendent, who shall provide a

report and recommendation to the district school board. The

district school board may initiate a proceeding under chapter 86

seeking a determination as to whether the condition constitutes

a hazardous walking condition as provided in subsection (2)

after providing at least 30 days’ notice in writing to the local

governmental entities having jurisdiction over the road of its

intent to do so unless, within 30 days after such notice is

provided, the local governmental entities concur in writing that

the condition is a hazardous walking condition as provided in

subsection (2) and provide the position statement pursuant to

subsection (4). If a proceeding is initiated under this

paragraph, the district school board has the burden of proving

such condition by the greater weight of evidence. If the

district school board prevails, the district school

superintendent shall report the outcome to the Department of

Education and initiate a formal request for correction of the

hazardous walking condition as provided in subsection (4) Fhe

distyrict h 1 e dent AN K = i d +h
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117| +henmake o final determination that s mutually agreed—upon 146| considered a hazardous walking condition with respect to any
118| <regarding—whether the haozarden aditieonmeets—th tat 147 road across which students must walk in order to walk to and
119 riteria—pursuant—to—thi tion—TFhe—distriet root 148| from school if:
120| superintendent—or his—or her designee—shall report—this—finat 149 1. £ The traffic volume on the road exceeds the rate of
121 determination—+to—the Department. 150 360 vehicles per hour, per direction (including all lanes),
122 (2) 44 STATECRIFERTAFOR—DPETERMINENG HAZARDOUS WALKING 151 during the time students walk to and from school and if the
123| CONDITIONS.— 152 crossing site is uncontrolled. For purposes of this subsection,
124 (a) Walkways parallel to the road.— 153| an “uncontrolled crossing site” is an intersection or other
125 1. It shall be considered a hazardous walking condition 154 designated crossing site where no crossing guard, traffic
126| with respect to any road along which students must walk in order 155 enforcement officer, or stop sign or other traffic control
127 to walk to and from school if there is not an area at least 4 156 signal is present during the times students walk to and from
128| feet wide adjacent to the road, not including drainage ditches, 157 school.
129 sluiceways, swales, or channels, having a surface upon which 158 2. £ The total traffic volume on the road exceeds 4,000
130| students may walk without being required to walk on the road 159| vehicles per hour through an intersection or other crossing site
131 surface. In addition, whenever the road along which students 160 controlled by a stop sign or other traffic control signal,
132 must walk is uncurbed and has a posted speed limit of 50 55 161 unless crossing guards or other traffic enforcement officers are
133| miles per hour or greater, the area as described above for 162 also present during the times students walk to and from school.
134 students to walk upon shall be set off the road by no less than 163
135| 3 feet from the edge of the road. 164| Traffic volume shall be determined by the most current traffic
136 2. Theprovisien £ Subparagraph 1. does d&e not apply when 165| engineering study conducted by a state or local governmental
137| the road along which students must walk: 166| agency.
138 a—Its—in o residential arca—whiech has ittt o 167 (c) Crossings over the road.—It shall be considered a
139| +ranstent—traffies 168| hazardous walking condition with respect to any road at any
140 a.b+ Is a road on which the volume of traffic is less than 169| uncontrolled crossing site which students must walk in order to
141 180 vehicles per hour, per direction, during the time students 170 walk to and from school if:
142| walk to and from school; or 171 1. The road has a posted speed limit of 50 miles per hour
143 b.e+ Is located in a residential area and has a posted 172| or greater; or
144 speed limit of 30 miles per hour or less. 173 2. The road has six lanes or more, not including turn
145 (b) Walkways perpendicular to the road.—It shall be 174 lanes, regardless of the speed limit.
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(5) CIVIL ACTION.—In a civil action for damages brought

against a governmental entity under s. 768.28, the designation

of a hazardous walking condition under this section is not

admissible in evidence.

Section 2. This act shall take effect July 1, 2015.
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BILL ANALYSIS AND FISCAL IMPACT STATEMENT

(This document is based on the provisions contained in the legislation as of the latest date listed below.)

Prepared By: The Professional Staff of the Committee on Appropriations

BILL: CS/CS/SB 228
INTRODUCER:  Appropriations Committee; Ethics and Elections Committee; and Senators Clemens and
Richter
SUBJECT: Online Voter Application
DATE: April 20, 2015 REVISED:
ANALYST STAFF DIRECTOR REFERENCE ACTION
1. Carlton Roberts EE Fav/CS
2. Sneed Miller ATD Favorable
3. Sneed Kynoch AP Fav/CS

Please see Section IX. for Additional Information:

COMMITTEE SUBSTITUTE - Substantial Changes

Summary:

CS/CS/SB 228 directs the Division of Elections in the Department of State to develop an
operational, online voter registration system by October 1, 2017.

The Division of Elections is tasked with establishing the secure Internet website and developing
security measures to prevent unauthorized tampering with a voter’s registration information,
including the use of a unique identifier for each applicant. The system must also comply with
certain federal laws to ensure equal access to voters with disabilities. The Division of Elections is
required to submit a report to the President of the Senate and the Speaker of the House of
Representatives regarding the implementation of online voter registration applications no later
than January 1, 2016.

The bill provides an appropriation of $1.8 million in nonrecurring funds from the Federal Grants
Trust Fund to the Department of State for the development and implementation of the online
voter registration system by October 1, 2017.

The bill will also have an insignificant impact to the Department of Highway Safety and Motor
Vehicles (DHSMV) related to programming costs required by the bill. These expenditures can be
absorbed within the department’s existing resources.
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The bill provides an effective date of July 1, 2015.
Present Situation:

As of December 2014, the National Conference on State Legislatures (“NCSL”) found that:

e 20 states offered online voter registration;

e 4 states had passed legislation to create online registration systems, but had not yet
implemented them; and,

e 3 states offered some form of limited online voter registration.*

Florida was not included among these states, despite the fact that it has an electronic system for
submitting voter registration applications from DHSMYV offices.? Floridians not registering
electronically at a DHSMV office must fill out a paper voter registration application and return it
to their local county supervisor of elections, or to any of the following entities: any supervisor of
elections’ office in the state, a voter registration agency including an armed forces recruitment
office, a public library, or the Division of Elections.® The division’s website, and most if not all
supervisor’s websites, contain an electronic version of the official Florida Voter Registration
Application which can be printed out, sworn and affirmed by the applicant’s signature, and
mailed.*

Effect of Proposed Changes:

Beginning October 1, 2017, the bill creates an online voter registration system for registering
first-time voters and updating existing voter registrations. The Division of Elections is tasked
with establishing the secure Internet website and developing security measures to prevent
unauthorized tampering with a voter’s registration information, including the use of a unique
identifier for each applicant. The system must also comply with certain federal laws to ensure
equal access to voters with disabilities.

! National Conference of State Legislatures website, http://www.ncsl.org/research/elections-and-campaigns/electronic-or-
online-voter-registration.aspx (last accessed 3.11.2015).

2 DHSMV’s staff analysis on SB 784 (2014) provides:

Currently, driver license examiners ask driver license or identification card applicants if the applicant would like
to apply to register to vote or update his or her current voter registration information during the credential process.
If so, an electronic voter registration application is completed, with a digital signature, and the voter oath is
administered. The voter registration application includes data specific to the voter registration process, such as
whether the person is a convicted felon, party affiliation, military status, whether the person needs voting
assistance and previous voter registration data. The voter application also requires the examiner to re-key the
customer’s address in order to verify it against a Department of State database, as required by law. The customer
receives a printed application for his or her review. At the close of business, the day's voter registration
applications, changes, and declinations are submitted electronically to the Department of State.

DHSMV’s 2014 Agency Legislative Bill Analysis, SB 784, at p.1 (January 31, 2014) (Section 2.1., Present Situation), available

at, http://abar.laspbs.state.fl.us/ABAR/Document.aspx?id=2773&yr=2014 (last visited 3.11.2015).

% Florida Department of State website, http://election.dos.state.fl.us/voter-registration/voter-reg.shtml (last accessed
3.11.2015).

4 Florida Voter Registration Application Form, available at the Division of Elections website,
http://election.dos.state.fl.us/pdf/webappform.pdf (last visited 3.11.2015).
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Upon submission of a completed online voter registration application, the website must generate
an immediate electronic confirmation that the supervisor has received it and will provide
instruction with respect to checking the status of the application.

Specifically, the new online voting system will:

e Compare an applicant’s driver’s license number or Florida ID number with DHSMYV records,
to confirm the name and birth date of the applicant.

e Ifthe applicant’s name and birth date are consistent, electronically transmit the application
to the appropriate supervisor of elections along with the applicant’s digital signature (if he or
she has it on file with DHSMV), in which case the application process can proceed
electronically.

o [fan otherwise eligible applicant’s name and birth cannot be verified, or if the applicant has
no driver’s license or Florida ID card, the system must populate the form and direct the
applicant to print, sign and date the application and deliver it to the appropriate Supervisor
of Elections for disposition pursuant to s. 97.073, F.S.5

The Division of Elections is required to submit a report to the President of the Senate and the
Speaker of the House of Representatives regarding implementation of online voter registration
applications no later than January 1, 2016.

The bill appropriates $1.8 million in nonrecurring funds from the Federal Grants Trust Fund to
the Department of State for the development and implementation of the online voter registration
system.

V. Constitutional Issues:

A. Municipality/County Mandates Restrictions:

None.

B. Public Records/Open Meetings Issues:
None.

C. Trust Funds Restrictions:
None.

V. Fiscal Impact Statement:
A. Tax/Fee Issues:

None.

> Section 97.073, F.S., requires a Supervisor of Elections to request any required information missing from the voter
registration application
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VI.

VII.

VIII.

B.

Private Sector Impact:

None.

Government Sector Impact:
Expenditures; nonrecurring (DHSMV)

In its agency bill analysis on SB 784 (2014), which was nearly identical to

CS/CS/SB 228, the Department of Highway Safety and Motor Vehicles estimated that it
will take about 270 nonrecurring programming hours at a cost of $20,400 to provide
verification for the name, date of birth, Florida Driver’s license number, or Florida
identification card number after voter registration applications are submitted online. The
DHSMV has not yet provided an agency bill analysis on CS/SB 228 (2015).

Expenditures; recurring/nonrecurring (Division of Elections in the Department of
State)

According to the Division of Elections, the cost of developing and operating an online
voter registration system is indeterminate, yet likely significant. Based on information
from other states, the division projects that development costs could range from $250,000
to $1.8 million. The division may also need to enlist the services of experts to ensure that
the new system meets nationally accepted accessibility standards for individuals with
disabilities.

The bill provides an appropriation of $1.8 million in nonrecurring funds from the Federal
Grants Trust Fund to the Department of State for the development and implementation of
the online voter registration system. The trust fund contains unobligated Help America
Vote Act (HAVA) federal grant funds awarded annually to states for elections operating
costs, including costs to update and maintain voting systems and equipment.

The Division of Elections states that the proposed system could negatively disrupt and
delay two independent ongoing major multi-year system modernization efforts for the
Department of State and DHSMV. The Department of State has initiated plans to update
its Florida Voter Registration System (FVRS). DHSMV has completed year 1 of a 5-year
plan to rewrite its Driver and Vehicle Identification Database system (DAVID).

Technical Deficiencies:

None.

Related Issues:

None.

Statutes Affected:

This bill creates section 97.0525 of the Florida Statutes.
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IX. Additional Information:

A. Committee Substitute — Statement of Substantial Changes:
(Summarizing differences between the Committee Substitute and the prior version of the bill.)

CS/CS by Appropriations on April 16, 2015:

The committee substitute provides an appropriation for Fiscal Year 2015-2016 of $1.8
million in nonrecurring funds from the Federal Grants Trust Fund to the Department of
State to implement the bill.

CS by Ethics and Elections on March 17, 2015:

The committee substitute differs from the original bill in that:

e Online voter registration applications would begin on October 1, 2017;

e Applicants must have a Florida driver license or a Florida identification card,

e Provides that if the applicant does not have a Florida driver license or Florida
identification card, the system must populate the form and direct the applicant to
print, sign and date the application and deliver it to the appropriate Supervisor of
Elections for disposition pursuant to s. 97.073, F.S.; and

e The Division of Elections is required to submit a report to the President of the Senate
and the Speaker of the House of Representatives regarding implementation of online
voter registration applications no later than January 1, 2016.

B. Amendments:

None.

This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate.
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Florida Senate - 2015 COMMITTEE AMENDMENT
Bill No. CS for SB 228

VAN ===

LEGISLATIVE ACTION
Senate . House
Comm: RS
04/16/2015

The Committee on Appropriations (Smith) recommended the

following:
Senate Amendment (with title amendment)
Between lines 90 and 91

insert:

Section 3. For the 2015-2016 fiscal year, the sum of $1.8

million in nonrecurring funds from the General Revenue Fund is

appropriated to the Department of State to implement this act.

And the title is amended as follows:
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Bill No. CS for SB 228
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Delete line 14
and insert:
a specified date; providing an appropriation;

providing an effective date.
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LEGISLATIVE ACTION
Senate . House
Comm: RCS
04/16/2015

The Committee on Appropriations (Smith) recommended the

following:

Senate Substitute for Amendment (950848) (with title

amendment)

Between lines 90 and 91
insert:

Section 3. For the 2015-2016 fiscal year, the sum of $1.8

million in nonrecurring funds from the Federal Grants Trust Fund

is appropriated to the Department of State to implement this

act.
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And the title is amended as follows:
Delete line 14
and insert:
a specified date; providing an appropriation;

providing an effective date.
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576-04211-15
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Florida Senate - 2015

By the Committee on Ethics and Elections; and Senators Clemens
and Richter

582-02440-15

A bill to be entitled
An act relating to online voter registration; creating
s. 97.0525, F.S.; requiring the Division of Elections
of the Department of State to develop an online voter
registration system; providing application and
security requirements; requiring the system to compare
information submitted online with Department of
Highway Safety and Motor Vehicles records; providing
for the disposition of voter registration
applications; requiring system compliance with federal
accessibility provisions; providing for construction;
requiring the division to report to the Legislature
regarding online voter registration implementation by

a specified date; providing an effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Section 97.0525, Florida Statutes, 1is created to

read:

97.0525 Online voter registration.—

(1) Beginning October 1, 2017, an applicant may submit an

online voter registration application using the procedures set

forth in this section.

(2) The division shall establish a secure Internet website

to permit an applicant to:

(a) Submit a voter registration application, including

first-time voter registration applications and updates to

existing voter registration records.

(b) Submit information necessary to establish an
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applicant’s eligibility to vote, pursuant to s. 97.041, which

must include the information required for the uniform statewide

voter registration application pursuant to s. 97.052(2).

(c) Swear to the oath required pursuant to s. 97.051.

(3) The division shall establish appropriate technological

security measures, including use of a unique identifier for each

applicant, to prevent unauthorized persons from altering a

voter’s registration information.

(4) (a) The online voter registration system shall compare

the Florida driver license number or Florida identification

number submitted pursuant to s. 97.052(2) (n) with information

maintained by the Department of Highway Safety and Motor

Vehicles to confirm that the name and date of birth on the

application are consistent with the records of the Department of

Highway Safety and Motor Vehicles.

(b) If the applicant’s name and date of birth are

consistent with the records of the Department of Highway Safety

and Motor Vehicles, the online voter registration system shall

transmit, using the statewide voter registration system

maintained pursuant to s. 98.035, the applicant’s registration

application, along with the digital signature of the applicant

on file with the Department of Highway Safety and Motor

Vehicles, to the supervisor of elections. The applicant’s

digital signature satisfies the signature requirement of s.
97.052(2) (9) .

(c) If the applicant’s name and date of birth cannot be

verified by the records of the Department of Highway Safety and

Motor Vehicles, or if the applicant indicated that he or she has

not been issued a Florida driver license or Florida
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identification card, the online voter registration system shall

populate the applicant’s information into a printable voter

registration application pursuant to s. 97.052(2) and direct the

applicant to print, sign, and date the application and deliver

the application to the supervisor of elections for disposition

pursuant to s. 97.073.

(5) Upon submission of a completed online voter

registration application, the website must generate an immediate

electronic confirmation that the supervisor of elections has

received the application and provide instructions regarding the

ability of a registrant to check the status of the application

thereafter.

(6) Except as otherwise provided in this section, the

supervisor of elections shall process the application pursuant
to s. 97.053.

(7) The online voter registration system must conform to

nationally accepted standards for accessibility for individuals

with disabilities, including s. 508 of the Rehabilitation Act of

1973, s. 255 of the Telecommunications Act of 1996, and the Web

Content Accessibility Guidelines of the World Wide Web

Consortium, to ensure equal access for voters with disabilities.

(8) A legal distinction may not be made between online

voter registration under this section and voter registration in

person, by mail, or by other methods provided by general law.

Section 2. No later than January 1, 2016, the Division of

Elections shall submit a report to the President of the Senate

and the Speaker of the House of Representatives regarding the

implementation of online voter registration. In the report, the

division shall summarize progress to date in implementing online
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voter registration and expected implementation timeframes, and

shall propose any further legislation needed to facilitate

online voter registration.

Section 3. This act shall take effect July 1, 2015.
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SENATOR JEFF CLEMENS
27th District

April 6, 2015

Senator Tom Lee, Chair
Committee on Appropriations
201 The Capitol

404 S. Monroe Street
Tallahassee, FL 32399-1100

Chair Lee:

THE FLORIDA SENATE

Tallahassee, Florida 32399-1100

COMMITTEES:

Appropriations Subcommittee on Transportation,
Tourism, and Economic Development, Vice Chair
Banking and Insurance

Criminal Justice

Education Pre-K-12

Ethics and Elections

Fiscal Policy

I respectfully request that SB 228 — Online Voter Application be added to the agenda for the next
Committee on Appropriations meeting.

SB 228 directs the Division of Elections to develop an operational, online voter registration system that is
secure and designed to prevent unauthorized use or fraud.

Please feel free to contact me with any questions. Thank you, in advance, for your consideration.

Sincerely,

Y G

Senator Jeff Clemens
Florida Senate District 27

REPLY TO:

0 508 Lake Avenue, Unit C, Lake Worth, Florida 33460 (561) 540-1140 FAX: (561) 540-1143
0 226 Senate Office Building, 404 South Monroe Street, Tallahassee, Florida 32399-1100 (850) 487-5027

ANDY GARDINER
President of the Senate

Senate’s Website: www.flsenate.gov

GARRETT RICHTER
President Pro Tempore
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BILL:

CS/CS/SB 268

INTRODUCER: Finance and Tax Committee; Regulated Industries Committee; and Senator Stargel and

others
SUBJECT: Amusement Games or Machines
DATE: April 15, 2015 REVISED:
ANALYST STAFF DIRECTOR REFERENCE ACTION
1. Kraemer Imhof RI Fav/CS
2. Fournier Diez-Arguelles FT Fav/CS
3. Fournier Kynoch AP Favorable
Please see Section IX. for Additional Information:
COMMITTEE SUBSTITUTE - Substantial Changes
Summary:

CS/CS/SB 268 creates section 546.10, Florida Statutes, to specify methods for activating
amusement games and machines, the award of coupons, points, or prizes, limits upon prize
values, and locations authorized for the operation of amusement games and machines. The bill:

Includes a statement of legislative intent to ensure that provisions regulating amusement
games or machines are not subject to abuse or interpreted in any manner as creating an
exception to Florida’s general prohibitions against gambling;

Provides that in addition to the use of a coin, an amusement game may be activated by
currency, card (not a credit or debit card), coupon, point, slug, token, or similar device, and is
played by application of skill;

Increases the maximum redemption value of coupons or points a player may receive for a
single play of a skill-based game from 75 cents to $5.25, with a maximum value of 100 times
that amount ($525) for an item of merchandise that may be obtained onsite using
accumulated coupons or points won by a player;

Increases the maximum wholesale cost of merchandise that may be dispensed directly to a
player (e.g., “claw” machine) to 10 times that amount ($52.50). The maximum values will be
adjusted annually, based on changes in the consumer price index, beginning January 1, 2018;
and

Provides that amusement machines may be placed not only in arcades or truck stops (as
currently authorized), but also in certain timeshare facilities, bowling centers, hotels,
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restaurants, on the premises of certain retailers, and on the premises of certain veterans’
service organizations.

The Revenue Estimating Conference determined the bill has no impact on state or local
revenues.

The bill is effective July 1, 2015.
Il. Present Situation:

In general, gambling is illegal in Florida.! Chapter 849, F.S., prohibits keeping a gambling
house,? running a lottery,® or the manufacture, sale, lease, play, or possession of slot machines.*
Certain exceptions have been authorized, with restrictions on permitted locations, operators, and
prizes, including penny-ante games,® bingo,® cardrooms,“charitable drawings,® game promotions
(sweepstakes),® bowling tournaments,*® and amusement games and machines.*

Section 849.161, F.S., provides that gambling laws do not prohibit amusement games or

machines that:

e Are activated by insertion of a coin;

e May entitle a player, by application of skill, to receive coupons or points —the cost value of
which does not exceed 75 cents on any game played—that may be exchanged onsite for
merchandise; and

e Are located at either an arcade amusement center with at least 50 coin-operated amusement
games or machines, or at a truck stop.

Current law specifically distinguishes and excludes the following from the exemption for

authorized amusement games or machines:

e Casino-style games in which the outcome is determined by factors unpredictable by the
player (s. 849.161(1)(a), F.S.);'?

! Section 849.08, F.S.

2 Section 849.01, F.S.

3 Section 849.09, F.S.

4 Section 849.16, F.S., defines slot machines for purposes of ch. 849, F.S. Section 849.15(2), F.S., provides an exemption to
the transportation of slot machines for the facilities that are authorized to conduct slot machine gaming under ch. 551, F.S.

5 Section 849.085, F.S. Section 849.085(2)(a), F.S., provides that “[p]enny-ante game” means a game or series of games of
poker, pinochle, bridge, rummy, canasta, hearts, dominoes, or mah-jongg in which the winnings of any player in a single
round, hand, or game do not exceed $10 in value.”

6 Section 849.0931, F.S.

7 Section 849.086, F.S.

8 Section 849.0935, F.S.

% Section 849.094, F.S., authorizes game promotions in connection with the sale of consumer products or services.

10 Section 849.141, F.S.

11 Section 849.161, F.S.

2 In Deeb v. Stoutamire, 53 So.2d 873, 874 (Fla. 1951), in a challenge that a miniature bowling alley game was a slot
machine, the Florida Supreme Court distinguished the characteristics “which we think differentiate an innocent machine,
vending amusement or entertainment, from a guilty one affording a means of gambling,” and held that the element of
unpredictability “must be inherent in the machine.” Slot machines were defined as devices that operated, as a result of the
insertion of a coin, based on “any element of chance” or other outcome unpredictable by the player, and allowed the player to
receive any “thing of value.” The Court determined that the element of unpredictability “is not supplied because a player may
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e Games in which the player does not control the outcome through skill (s. 849.161(1)(a),
F.S.);

e Any game or device defined as a gambling device® in 15 U.S.C. s. 1171, unless excluded
under s. 1178 (s. 849.161(4), F.S.);® or

e Video poker games or any other game or machine that may be construed as a gambling
device under Florida law (s. 849.161(4), F.S.).

Section 212.02(24), F.S., defines coin-operated amusement games as those operated by coin,
slug, token, coupon, or similar device “for the purposes of entertainment or amusement.”
Accordingly, operators'® of coin-operated pinball machines, music machines, juke boxes,
mechanical games, video games, arcade games, billiard tables, moving picture viewers, shooting

not be sure what score he can accomplish.” In addressing whether a device would be removed from a “standing of
respectability and legality to one of one-armedbanditry,” the Court stated “[w]e all know full well the vicious devices the
cited statute [s. 849.16, F.S.] was calculated to destroy, but we know also that a too drastic and intolerant interpretation of an
act of this kind may well result in undermining its true and lofty purpose.” Id. at 875. The Court reversed the trial court’s
decision, as the amusement device at issue was not a prohibited slot machine. 1d.

131n 1952, a “digger machine” in which a player inserted a coin for an opportunity to pick up prizes enclosed in a case by
means of a mechanical claw, was found to be a prohibited “gambling device” within the provisions of 15 U.S.C. s. 1171 -

S. 1178 (titled “An Act to prohibit transportation of gambling devices in interstate and foreign commerce” which was
approved January 2, 1951 (ch. 1194, 64 Stat. 1134) (the “1951 Gambling Devices Act”)). The machine was a prohibited
gambling device because it was a game of chance. See U.S. v. 10, More or Less, Digger Machines, 109 F. Supp. 825, 827
(E.D. Mo. 1952), where the court stated: “This device impresses this Court as a machine, subject to and cunningly equipped,
providing just enough control in the customer to entice those who attend carnivals and street fairs to try to get something for
comparatively nothing,_under the illusion that it is a game of skill and not one of chance. They are on display for the
enticement, not of experts with years of experience, but for the usual carnival frequenter. They are in fact and for all practical
purposes, i. e. profit to owner and loss to operator or public, a game of chance.” The evidence showed that at a certain point,
before a prize was won, the machine proceeded “on its own power independent of” any action by the player or ability of the
player to control it.

14 The 1951 Gambling Devices Act (see note 13 supra) was amended by Public Law 87-840, the Gambling Devices Act of
1962 (the “Gambling Devices Act”). The term “gambling device” in Section 2 was modified to refer to devices including but
not limited to roulette wheels and similar devices “designed and manufactured primarily” for gambling, and which may
deliver or entitle a player to money or property as the result of the application of chance. The phrase “operation by means of
insertion of a coin, token, or similar object” was deleted from the definition of “gambling devices.” These three categories of
machines or devices were excluded entirely from the provisions of the Gambling Devices Act:

1. Pari-mutuel betting machinery for use at a racetrack;

2. A coin-operated bowling alley, a shuffleboard, marble machine or pinball machine, or mechanical gun, if they
are not designed and manufactured primarily for gambling, and which when operated do not deliver, as the
result of the application of chance, any money or property, or entitle a person to receive any money or property
as the result of the application of chance; and

3. Any so-called claw, crane, or digger machine and similar devices which are not operated by coin, are actuated
by a crank, and are designed and manufactured primarily for use at carnivals or county or state fairs.

The amusement games or machines that are not designed and manufactured primarily for gambling, and deliver or entitle a
player to receive money or property as the result of the application of skill rather than by chance, are not intended to come
within any of the provisions of the Gambling Devices Act.

15 Gambling devices such as slot machines are addressed in ch. 551, F.S. In's. 849.15(2), F.S., the Legislature has determined
that those counties in Florida where slot machine gaming is authorized pursuant to ch. 551, F.S., are exempt from the
provisions of Section 2 of the Gambling Devices Act. See s. 849.15(2), F.S. See s. 849.231, F.S., for provisions related to the
manufacture, sale, purchase, or possession of gambling devices in Florida.

18 For purposes of the payment of taxes on the use of amusement machines, “operator” means “any person who possesses a
machine to generate sales through it and is responsible for removing receipts from it. See s. 212.05(1)(h)2., F.S.
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galleries, and all other similar amusement devices, must pay for and conspicuously display a
certificate authorizing the operation of a specified number of machines.’

A four percent tax is imposed on charges for the use of coin-operated amusement machines.® If a
machine is activated by a slug, token, coupon, or any similar device which has been purchased
by a user, the four percent tax is imposed on the purchase price amount.®

Section 849.21, F.S., provides that any person may petition in circuit court for a writ of
injunction against a nuisance created through the use, manufacture, ownership, storage,
possession, sale, lease, transport, or operation of a “slot machines or device” outside of eligible
facilities.?’ Current law also provides that no bond is required when petitioning for a temporary
injunction and that the judge may issue a restraining order to prevent removal or interference
with the offending equipment.

In March 2013, a three-year, multi-state, multi-agency investigation into the operations of illegal
gambling at so-called internet cafes affiliated with Allied Veterans of the World concluded with
the arrest of 57 people.?! Charges included racketeering and money laundering.?? Recently, the
Manatee County Sheriff’s seized 500 illegal gambling devices at multiple locations.?

During the 2013 Regular Legislative Session, Ch. 2013-2, Laws of Florida was enacted. This bill
made several changes to s. 849.0935, F.S., s. 849.094, F.S., s. 849.16, F.S., and s. 849.161, F.S.,
to address the growing problem of casino-style internet cafes and senior arcades that existed in
many parts of Florida. The definition of slot machine in s. 849.16(1), F.S. was amended to
include operation by a user “whether by application of skill or by reason of any element of
chance or of any other outcome ef-such-operation unpredictable by the user him-or-her” . .. .24

After the 2013 Regular Legislative Session, third parties cited s. 849.21, F.S., in petitions for
injunctions against amusement arcades, including Chuck E. Cheese’s, Dave & Buster’s, and
Festival Fun Parks (Boomers!). Two cases remain pending.?®

17 See s. 212.05(1)(h)3.a. and b., F.S. Each certificate is non-transferrable and specifies the maximum number of machines
authorized to be operated for each location. A certificate must be obtained before machines are first operated in the state and
by July 1 of each year thereafter. The annual fee is based on the number of machines multiplied by $30.

18 See s. 212.05(1)(h)1, F.S. for the method of calculation.

4.

20 See ss. 849.15 t0 849.23, F.S.; however, such activities respecting slot machines located in or destined for certain eligible
pari-mutuel facilities defined in ss. 551.102, F.S., or the facilities of manufacturers or distributors as provided in

s. 551.109(2)(a), F.S., are not prohibited nuisances, and are regulated under ch. 551, F.S.

2L Mary Ellen Klas, Bill Banning Internet Cafes Becomes Law in Florida, Governing, (April 11, 2013), available at
http://www.governing.com/news/state/mct-bill-banning-internet-cafes-becomes-law-in-florida.html (last visited

Mar. 20, 2015).

22 Arrests From The Allied Veterans of the World Investigation, available at http://jacksonville.com/content/arrests-allied-
veterans-world-investigation#slide-1 (last visited Mar. 20, 2015).

23 See http://www.bradenton.com/2015/03/16/5694034_sheriff-thousands-of-dollars-hundreds.html?rh=1 (last visited

Mar. 20, 2015).

24 See Section 4, ch. 2013-2, Laws of Fla.

5 The two pending cases are Nebb v. CEC Entertainment, Inc., d/b/a Chuck E. Cheese, Case No. CACE-13-024356 (03),
Broward County Circuit Court and DeVarona v. Dave & Buster’s, Case No. CACE-13-016547 (09), Broward County Circuit
Court. The case styled Forst v. Festival Fun Parks, LLC, Case No. 2013 CA 010200 AB, Palm Beach County Circuit Court,
was directed to be administratively closed by the Court on January 20, 2015.
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Il. Effect of Proposed Changes:

Section 1 creates s. 546.10, F.S. The new section of law provides legislative intent respecting
regulation of the operation of skill-based amusement games or machines at limited locations, in
order to prevent expansion of casino-style gambling. The bill states the compelling state interest
for clarifying the operation and use of amusement games or machines is to ensure that
amusement games or machines are not subject to abuse or interpreted in any manner as creating
an exception to Florida’s general prohibitions against gambling. Additionally, the bill expands
the definition of “amusement game or machine,” to include not only coin-operated machines, but
also machines activated by insertion of currency, cards, coupons, points, slugs, tokens, or similar
devices. The definition includes the current law provision that the amusement machine be
operated for the entertainment of the general public.

The bill includes the current law provisions that the term “amusement machine or game” does

not include any game or machine that uses mechanical slot reels, video depictions of slot

machine reels or symbols, or video simulations or video representations of any other casino

game, including, but not limited to, any banked or banking card game, poker, bingo, pull-tab,

lotto, roulette, or craps; or “games in which the player does not control the outcome of the game

through skill.” The bill goes beyond the current definition of amusement machine by including

language from s. 849.161(1), F.S., providing that the term does not include:

e Video poker games or any other game or machine that may be construed as a gambling
device under Florida law; or

e Any game or device defined as a gambling device in 15 U.S.C. s. 1171, unless excluded
under s. 1178.%

In newly-created s. 546.10(3)(b), F.S., the bill includes the current-law definition in
s. 849.161(1)(b), F.S., for “arcade amusement center.”

The bill defines “card” to mean a card other than a credit card or debit card which:

e Is used to activate an amusement game or machine;

e Contains a microprocessor chip, magnetic stripe, or other means for storing, retrieving, and
transferring information, including information regarding coupons or points that are won and
may be redeemed for merchandise;

e s prefunded; and

e Is diminished by the cost of play, to reduce the prefunded value.

Prohibition against material element of chance inherent in amusement games—The bill

enumerates indicators of the existence of a prohibited “material element of chance” inherent in

an amusement game. The phrase “material element of chance inherent in the game or machine”

means any of the following:

e The possibility that a player will win the game is determined by prior wins or prior losses of
players (outside influence that affects the win);

e The outcome of a game is not based solely on the player achieving the object of the game or
on how much the player scores (outside influence that varies the result);

26 See supra note 13.
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e The number of the coupons or points awarded, or the value of the prize awarded, for
successfully playing the game can be controlled by a source other than the player or players
playing the game (outside influence that varies the result);

e The ability of the player to win is determined by a game feature or design that changes the
effect of the player’s actions and that is not discernible or known by the player (outside
influence that varies the result);

e The accomplishment of the player’s task requires the exercise of a skill that no player could
exercise (outside influence that varies the result);

e A computer-based or mechanical random number generator or other factor that is not
discernible, known, or predictable by the player determines the outcome or winner of the
game (outside influence varies the result); and

e The game is designed or adapted with a control device to allow manipulation of the game by
the operator, to prevent a player from winning or to predetermine which player will win
(outside influence that varies the result).

In newly-created s. 546.10(5), F.S., the bill addresses the requirements for Type 1 amusement
machines respecting the award to a player of free replays, redeemable coupons or points,
accumulation and redemption of coupons and points for onsite merchandise. In s. 546.10(6),
F.S., the bill sets out the requirements for Type 2 amusement machines (claw/crane machines),
and the prizes that may be dispensed directly from that type of amusement machine.

Free replays—Under new s. 546.10(5), F.S., a Type 1 amusement machine may allow a player
(by application of skill) to win free replays. The provisions in current law that an amusement
machine cannot accumulate more than 15 free replays or make a permanent record of free
replays are retained. The bill adds that winning a free replay may not entitle the player to receive
any merchandise or a coupon or point that may be exchanged for merchandise, and a free replay
may not be exchanged for anything of value. There are no replays in Type 2 (claw/crane
machine) games; a prize is either won or not.

Authorized locations of Type 1 amusement machines that dispense coupons or points to
players to redeem for onsite merchandise—Under section 1 of the bill, a Type 1 amusement
machine allows a player (by application of skill), to receive coupons or points that can be
redeemed onsite for merchandise, subject to the following conditions:

e The amusement machine is located at a timeshare facility as defined in s. 721.05(17), F.S., a
hotel or restaurant; or an arcade amusement center, a bowling center, or a truck stop if the
owner or operator of the premises has a current license issued by DBPR pursuant to ch. 509,
F.S., or chs. 561-568, F.S.

e Coupons or points have no value other than for redemption onsite for merchandise;

e The redemption value?’ of coupons or points a person receives for a single game played does
not exceed the maximum value specified in subsection (8), which is set at $5.25 initially and
adjusted for inflation annually; and

e The redemption value of coupons or points a person receives for playing multiple games
simultaneously or competing against others in a multi-player game, does not exceed the
maximum value specified in subsection (8).

2" The bill defines “redemption value” as the imputed value of coupons or points, based on the wholesale cost of merchandise
for which those coupons or points may be redeemed. See s. 849.161(1)(e), F.S.



BILL: CS/CS/SB 268 Page 7

Authorized locations of Type 2 amusement machines that dispense direct merchandise

from the machine to players—A Type 2 amusement machine allows a player (by application of

skill), to receive merchandise directly,?® subject to the following conditions:

e The wholesale cost of the merchandise may not exceed 10 times the maximum value
specified in subsection (8) ($5.25).

e The amusement machine is located at a timeshare facility as defined in s. 721.05(17), F.S., an
arcade amusement center, truck stop, bowling center, hotel, restaurant, or on the premises of
a retailer as defined in s. 212.02, F.S.; or the premises of a veterans’ service organization
granted a federal charter, or a division, department, post, or chapter of such organization, for
which an alcoholic beverage license has been issued.

Merchandise and Maximum Value—The bill amends the definition of “merchandise” to
specifically exclude not only (1) cash equivalents (gift cards and certificates) 2° and (2) alcoholic
beverages, but also (3) coins, cards, coupons, points, slugs, tokens, or similar devices that can be
used to activate a skill-based game, and (4) coupons or points with a redemption value higher
than the maximum legal value. The maximum value is currently 75 cents, but is proposed to be
adjusted for inflation to $5.25, with annual adjustments by the Department of Revenue®
beginning January 1, 2018. Merchandise must be maintained on the premises by the operator of
the amusement machine.

e For Type 1 amusement machines, the maximum value of coupons or points a player may
receive for a single play of a skill-based game is increased from 75 cents to $5.25, with a
maximum value of 100 times that amount ($525) for an item of merchandise that may be
obtained onsite using accumulated coupons or points won by a player; and

e For Type 2 amusement machines, the maximum wholesale cost of merchandise that may be
dispensed directly to a player (from a claw/crane machine)is increased to 10 times the
amount specified in s. 546.10(8), F.S. (i.e.,$52.50).

Section 546.10(8), F.S., provides that the maximum value on the redemption value of coupons or
points is set at $5.25 initially and adjusted for inflation annually. The bill provides that the
Department of Revenue will annually adjust the maximum value based on the change in the
Consumer Price Index for All Urban Consumers, U.S. City Average. The maximum value will
remain at $5.25 until the initial adjustment to the maximum value is effective January 1, 2018.
The adjusted maximum value will be published in a brochure accessible from the Department of
Revenue’s website relating to sales and use tax on amusement machines.®

28 An amusement machine that dispenses merchandise with “an unpredictable outcome or chance which is inherent in the
machine” qualifies as a slot machine. See Fla. AGO 1989-05 (January 27, 1989), in which s. 849.161, F.S., “makes Ch. 849,
F.S., inapplicable to “arcade amusement centers” with amusement machines “which by application of skill entitle the person
playing to receive coupons or points which may be exchanged for merchandise only . . . .” Id. at footnote 4.

29 Section 501.95(1)(b), F.S., defines “gift certificate” as “a certificate, gift card, stored value card, or similar instrument
purchased for monetary consideration when the certificate, card, or similar instrument is redeemable for merchandise, food,
or services regardless of whether any cash may be paid to the owner of the certificate, card, or instrument as part of the
redemption transaction, but this term shall not include tickets as specified in s. 717.1355 or manufacturer or retailer discounts
and coupons.”

30 See s. 546.10(8) in Section 1 of the bill.

31 The current web address for the Department of Revenue’s publication relating to sales and use tax on amusement machines
available at http://dor.myflorida.com/dor/forms/current/gt800020.pdf (last visited Mar. 20, 2015).
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Section 1 of the bill provides that, notwithstanding any other provision of law, actions to enjoin

the operation of any game or machine for an alleged violation of s. 546.10, F.S., or of ch. 849,

F.S., respecting gambling, may be brought only by the following parties:

e The Attorney General,

e The state attorney of the circuit where the amusement machine is located,;

e Any federally recognized tribal government with sovereign powers and rights of self-
government that is a party to a compact with the state;

e The Department of Agriculture and Consumer Services or the Department of Business and
Professional Regulation, in the case of a duty to enforce an alleged violation of law;

e Any substantially affected person®? who is a resident of the county where the place of
business operating the game is located; or

e Any substantially affected person who has a business or residence within five miles of the
place of business operating the game or machine.

The penalties for violation of the requirements for the operation of amusement games or

machines mirror those the penalties in existing law that may be imposed upon violators of

ch. 849, F.S., regarding gambling, as follows:

e A conviction on a first offense is a second degree misdemeanor (jail time not more than 60
days; up to $500 fine);

e A second conviction is a first degree misdemeanor (jail time not more than one year; up to
$1,000 fine);

e After two convictions, the third conviction is a third degree felony (jail time not more than
five years; up to $5,000 fine), but an enhancement in sentencing is possible (jail time up to
10 years) but only if the court finds the violator is an habitual felony offender after a second
felony conviction, and the court finds it is necessary to do so for the protection of the public.

In addition, all other civil, administrative, and criminal sanctions, may be imposed against
violators who do not comply with the requirements for operation of amusement games or
machines.

The bill includes editorial revisions and technical changes to conform to bill drafting
conventions.

Section 2 updates a cross reference in s. 551.102, F.S., defining slot machines.
Section 3 repeals s. 849.161, F.S.

Section 4 of the bill provides for an effective date of July 1, 2015.

32 Substantially affected persons must have a substantial interest in the outcome of the proceeding, must show that an injury
in fact has or will occur, and that the injury is of a type that the proceeding is designed to protect. See Agrico Chemical Co. v.
Dep’t of Env. Reg., 406 S0.2d 478, 483 (Fla 2d DCA 1981).
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V.

VI.

VII.

VIII.

Constitutional Issues:

A.

Municipality/County Mandates Restrictions:
None.

Public Records/Open Meetings Issues:
None.

Trust Funds Restrictions:

None.

Fiscal Impact Statement:

A.

Tax/Fee Issues:

The Revenue Estimating Conference determined that CS/CS/SB 268 has no impact on
state or local revenues.

Private Sector Impact:

The law currently requires registration with the Department of Revenue of (a) all
amusement machine operators as defined in s. 212.05(1)(h)2., F.S., and (b) all
amusement machines by location. CS/CS/SB 268 retains the requirement that amusement
game or machine operators must comply with those registration requirements and pay the
associated fees for such registration.

Government Sector Impact:

According to the Department of Revenue, annually calculating an adjusted cap on the
per-game cost of merchandise awarded or exchanged for points awarded from an
amusement machine will have an insignificant impact on the department.®

Technical Deficiencies:

None.

Related Issues:

None.

Statutes Affected:

This bill amends section 551.102 of the Florida Statutes.

33 Department of Revenue, Senate Bill 268 Fiscal Analysis (Jan. 15, 2015) (on file with the Senate Committee on Finance and

Tax).
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This bill creates section 546.10 of the Florida Statutes.

This bill repeals section 849.161 of the Florida Statutes.

Additional Information:

A.

Committee Substitute — Statement of Substantial Changes:
(Summarizing differences between the Committee Substitute and the prior version of the bill.)

CS/CS by Finance and Tax on March 30, 2015:

CS/CS/SB 268 adds timeshare facilities as defined in s. 712.05(17), F.S., to the list of
allowable locations for Type 1 and Type 2 amusement games, and changes the definition
of “card” used to activate an amusement game to allow for a card whose value does not
diminish upon each activation. This change allows the use of cards that are prefunded for
some fixed period of time.

CS by Regulated Industries on March 18, 2015:

CS/SB 268 creates s. 546.01, F.S., respecting amusement games or machines operated for
the entertainment of the general public (amusement machines). Existing s. 849.161, F.S.,
exempting amusement machines from the provisions of ch. 849, F.S., is repealed. The
definition of slot machine in s. 551.102, F.S., is amended to conform the related cross
reference.

The committee substitute includes a statement of legislative intent respecting regulation
of the operation of skill-based amusement machines at limited locations, in order to
prevent expansion of casino-style gambling and to ensure that the provisions regulating
amusement machines are not subject to abuse or interpreted in any manner as an
exception to the prohibitions against gambling.

The committee substitute updates activation methods for amusement machines; in
addition to coins, a prefunded card (excluding a credit card or debit card) may activate
amusement machines if the prefunded value is diminished upon each activation by the
cost of play.

The committee substitute describes factors indicating the existence of a “material element
of chance inherent in a game or machine” that is prohibited in an amusement machine.
The committee substitute provides that the term “random number generators” includes
mechanical random number generators as well as those that are computer-based.

A distinction is made between Type 1 amusement machines that issue coupons or points
to winning players that may be accumulated or redeemed by players in exchange for
merchandise obtained onsite, or that grant the right to limited replays of the game without
additional payment by the player, and Type 2 amusement machines that allow a player to
manipulate a claw or similar device within a closed space (claw/crane game) to receive
merchandise directly from the amusement machine. References in subparagraphs (5) and
(6) of the bill to “the application of skill” were deleted, as that phrase appears in the
definition of “amusement game or machine” in subsection (3).
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The committee substitute authorizes the following entities in addition to the arcade

amusement centers and truck stops already authorized in existing law, to have Type 1 and

Type 2 amusement machines on their premises under certain conditions:

e Bowling centers with a minimum of 12 bowling lanes; and

e Public food and lodging establishments licensed by the Department of Business and
Professional Regulation.

The committee substitute authorizes retailers, and qualified veterans’ service
organizations that have been issued an alcoholic beverage license, to have Type 2
amusement machines (claw/crane machines) on their premises.

The committee substitute updates the redemption value of coupon or points received for a
single game played on a Type 1 amusement game from 75 cents to $5.25 (the maximum
value), and limits the maximum wholesale cost of merchandise that may be obtained by
redeeming coupons or points to $525 (100 times the maximum value of $5.25).

The committee substitute limits the prize value for Type 2 amusement machines
(claw/crane machines) to $5.25, and limits the maximum whole cost of prizes that may be
obtained directly from Type 2 games to $52.50 (10 times the maximum value of $5.25).

The committee substitute adds to the definition of “merchandise” that prizes be
maintained on the premises of the operator of the amusement games or machines, and all
references to “onsite” merchandise are deleted. Uses of the term “wholesale value” were
conformed to “wholesale cost” for uniformity.

The maximum value amount will be adjusted annually by the Department of Revenue,
based on changes in the consumer price index, beginning January 1, 2018.

The committee substitute provides that in addition to the criminal penalties set forth in
the bill (which are identical to those in s. 849.23, F.S.), all other civil, administrative, and
criminal sanctions may be imposed against violators who do not comply with the
requirements for operation of amusement games or machines.

B. Amendments:

None.

This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate.
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(b) “Arcade amusement center” means a place of business

having at least 50 amusement games or machines on premises which
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is operated for the entertainment of the general public and

tourists as a bona fide amusement facility.

(c) “Card” means a card other than a credit card or debit

card which is used to activate an amusement game or machine;

which contains a microprocessor chip, magnetic stripe, or other

means for storing, retrieving, and transferring information,

including information regarding coupons or points that are won

and that may be redeemed for merchandise; which is prefunded;

and for which the prefunded value is diminished by the cost of

play.
(d) “Game played” means the event beginning with the

activation of the amusement game or machine and ending when the

results of play are determined without the insertion or the use

of any additional currency, coin, card, coupon, slug, token, or

similar device to continue play. A free replay is not a separate

game played.

(e) The phrase “material element of chance inherent in the

game or machine” means any of the following:

1. The possibility of the player succeeding at the game or

accomplishing the player’s task is determined by the number or

ratio of prior wins or prior losses of players playing the game.

2. An award of value is not based solely on the player

achieving the object of the game or on the player’s score.

3. The number of the coupons or points awarded or the value

of the prize awarded for successfully playing the game can be

controlled by a source other than the player or players playing
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the game.

4. The ability of the player to succeed at the game is

determined by a game feature or design that changes the effect

of the player’s actions and that is not discernible or known by

the player.

5. The accomplishment of the player’s task requires the

exercise of a skill that no player could exercise.

6. A computer-based or mechanical random number generator

or other factor that is not discernible, known, or predictable

by the player determines the outcome or winner of the game.

7. The game is designed or adapted with a control device to

allow manipulation of the game by the operator in order to

prevent a player from winning or to predetermine which player

will win.

(f) “Merchandise” means noncash prizes maintained on the

premises by the operator of the amusement game or machine,

including toys and novelties. The term does not include:

1. A cash equivalent, such as a gift card or certificate.

2. An alcoholic beverage.

3. A card, coupon, point, slug, token, or similar device

that can be used to activate an amusement game or machine.

4. A coupon or a point that has a redemption value greater

than the maximum value determined under subsection (8).

5. Any prize or other item, if the exchange or conversion

to cash or a cash equivalent is facilitated or permitted by the

owner or operator of the game or machine.

(g) “Redemption value” means the imputed value of a coupon

or a point, based on the wholesale cost of merchandise for which

the individual may redeem the coupon or point.
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(h) “Truck stop” means a dealer registered pursuant to

chapter 212, excluding a marina, which:

1. Declares the sale of diesel fuel to be its primary fuel

business; and

2. Operates at least six functional diesel fuel pumps.

(4) Notwithstanding any other provision of law, an

amusement game or machine may be operated as provided in this

section.

(5) A Type 1 amusement game or machine is an amusement game

or machine that may entitle or enable a person to:

(a) Replay the game or device without the insertion or the

use of any additional currency, coin, card, coupon, slug, token,

or similar device, if:

1. The amusement game or machine can accumulate and react

to no more than 15 such replays;

2. The amusement game or machine can be discharged of

accumulated replays only by reactivating the game or device for

one additional play for each accumulated replay;

3. The amusement game or machine cannot make a permanent

record, directly or indirectly, of any free replay;

4. The amusement game or machine does not entitle the

player to receive any merchandise or a coupon or a point that

may be redeemed for merchandise;

5. An unused free replay may not be exchanged for anything

of value, including merchandise or a coupon or a point that may

be redeemed for merchandise; and

6. The amusement game or machine does not contain any

device that awards a credit and contains a circuit, meter, or

switch capable of removing and recording the removal of a credit
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(b) Receive a coupon or a point that may only be redeemed

for merchandise, if:

1. The coupon or point has no value other than for

redemption for merchandise;

2. The redemption value of the coupon or point a person

receives for a single game played does not exceed the maximum

value determined under subsection (8). However, a player may

accumulate coupons or points to redeem for merchandise if there

is no single item of merchandise which has a wholesale cost of

more than 100 times the maximum value determined under

subsection (8), or for a prize consisting of more than one item,

unit, or part, if the aggregate wholesale cost of all items,

units, or parts does not exceed 100 times the maximum value

determined under subsection (8); and

3. The redemption value of coupons or points that a person

receives for playing multiple games simultaneously or competing

against others in a multiplayer game does not exceed the maximum

value determined under subsection (8).

(6) A Type 2 amusement game or machine is an amusement game

or machine that allows the player to manipulate a claw or

similar device within an enclosure and entitles or enables a

person to receive merchandise directly from the game or machine,

if the wholesale cost of the merchandise does not exceed 10

times the maximum value determined under subsection (8).

(7) (a) A Type 1 amusement game or machine may only be

located at:
1. A timeshare facility as defined in s. 721.05(17);

2. A public lodging establishment or public food service
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establishment licensed pursuant to chapter 509;

3. The following premises, if the owner or operator of the

premises has a current license issued by the Department of

Business and Professional Regulation pursuant to chapter 509 or
chapters 561-568:

a. An arcade amusement center;

b. A bowling center, as defined in s. 849.141; or

c. A truck stop.

(b) A Type 2 amusement game or machine may only be located

A timeshare facility as defined in s. 721.05(17);

An arcade amusement center;

1
2
3. A bowling center, as defined in s. 849.141;
4

The premises of a retailer, as defined in s. 212.02;

5. A public lodging establishment or public food service

establishment licensed pursuant to chapter 509;

6. A truck stop; or

7. The premises of a veterans’ service organization granted

a federal charter under Title 36, United States Code, or a

division, department, post, or chapter of such organization, for

which an alcoholic beverage license has been issued.

(8) For purposes of this section, the “maximum value” is

$5.25. Beginning September 30, 2017, and annually thereafter,

the Department of Revenue shall calculate the maximum value as

adjusted by the rate of inflation for the 12 months before

September 1, rounded to the nearest 5 cents. In calculating the

adjusted maximum value, the department shall multiply the prior

maximum value by one plus the percentage change in the Consumer

Price Index for All Urban Consumers, U.S. City Average, All
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adjusted, or a successor index as

calculated by the Uni

ted States Department of Labor. Each

adjusted maximum valu

e shall take effect on the following

January 1, with the i

nitial adjusted maximum value to take

effect on January 1,

2018. Beginning October 15, 2017, and

annually thereafter,

the department shall publish the maximum

value, as adjusted, i

n a brochure accessible from its website

relating to sales and use tax on amusement machines. If the

release of the August

Consumer Price Index for All Urban

Consumers occurs afte

r September 15, in any given year, the

department shall publ

ish the adjusted maximum value within 30

calendar days after t

he release date.

(9) Notwithstand

ing any other provision of law, an action

to enjoin the operati

on of any game or machine pursuant to or

for an alleged violat

ion of this section or chapter 849 may be

brought only by:
(a) The Attorney

General, the state attorney for the

circuit in which the

game or machine is located, any federally

recognized tribal gowv

ernment possessing sovereign powers and

rights of self-govern

ance which is a party to a compact with the

state, or in the case

of an alleged violation of statutes that

it is charged with en

forcing, the Department of Agriculture and

Consumer Services or

the Department of Business and Professional

Regulation; or

(b) Any substant

ially affected person who is a resident of

the county where the

place of business operating the game or

machine is located, o

r any substantially affected person who has

a business or residen

ce within 5 miles of the place of business

operating the game or

machine.
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(10) In addition to other civil, administrative, and

criminal sanctions, any person who violates this section shall,

upon conviction, be guilty of a misdemeanor of the second

degree, punishable as provided in s. 775.082 or s. 775.083. Any

person convicted of violating this section a second time shall,

upon conviction, be guilty of a misdemeanor of the first degree,

punishable as provided in s. 775.082 or s. 775.083. Any person

who violates any provision of this section after having been

twice convicted shall be deemed a common offender and shall be

guilty of a felony of the third degree, punishable as provided
in s. 775.082, s. 775.083, or s. 775.084.

Section 2. Subsection (8) of section 551.102, Florida

Statutes, is amended to read:

551.102 Definitions.—As used in this chapter, the term:

(8) “Slot machine” means any mechanical or electrical
contrivance, terminal that may or may not be capable of
downloading slot games from a central server system, machine, or
other device that, upon insertion of a coin, bill, ticket,
token, or similar object or upon payment of any consideration
whatsoever, including the use of any electronic payment system
except a credit card or debit card, is available to play or
operate, the play or operation of which, whether by reason of
skill or application of the element of chance or both, may
deliver or entitle the person or persons playing or operating
the contrivance, terminal, machine, or other device to receive
cash, billets, tickets, tokens, or electronic credits to be
exchanged for cash or to receive merchandise or anything of
value whatsoever, whether the payoff is made automatically from

the machine or manually. The term includes associated equipment
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necessary to conduct the operation of the contrivance, terminal,
machine, or other device. Slot machines may use spinning reels,
video displays, or both. A slot machine is not a “coin-operated
amusement machine” as defined in s. 212.02(24) or an amusement
game or machine as described in s. 546.10 s+—849-36%, and slot
machines are not subject to the tax imposed by s. 212.05(1) (h).
Section 3. Section 849.161, Florida Statutes, is repealed.
Section 4. This act shall take effect July 1, 2015.
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SUBJECT: Utilities Regulation
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2. Wiehle Caldwell CuU Fav/CS
3. Betta Kynoch AP Fav/CS
Please see Section IX. for Additional Information:
COMMITTEE SUBSTITUTE - Substantial Changes
Summary:
CS/CS/CS/SB 288:

Creates a process by which an electric utility may seek to recover nuclear asset recovery
costs by issuing bonds to obtain funding to pay those costs, with the bonds paid through
charging and collecting a nuclear asset recovery charge, and that dedicated revenue stream is
used to securitize the bonds to obtain a lower interest rate;

Creates a term limit of three consecutive terms for PSC commissioners appointed after

July 1, 2015;

Requires the Florida Public Service Commission (PSC or commission) to meet in the service
territory of each public utility which supplies electricity and is regulated by the commission,
and to stream all meetings live;

Requires a person who lobbies the Florida Public Service Commission Nominating Council
to register as a legislative lobbyist;

Requires each PSC commissioner to complete annual ethics training;

Expands the existing ex parte prohibition to all meetings and educational conferences;

If the Public Counsel participated as a party in the relevant PSC proceeding as a party, is not
a party to a settlement agreement, and files a written objection to it, prohibits submission of
the settlement agreement to the PSC and prohibits the PSC from approving the settlement
agreement;

Prohibits imposing a higher rate for increased electricity use which is due solely to an
extended billing period,
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e Establishes a limitation on the total deposit that may be demanded from an electricity
customer;

e Requires each utility to assist customers in getting the most advantageous rate;

e Requires the commission to approve all tariffs and tariff changes; and

e Requires that money received for demand-side renewable energy be used for that purpose.

The bill appropriates $74,170 from the General Revenue Fund to the PSC to stream Commission
meetings live on the Internet and to conduct meetings in each of the five investor-owned electric
utilities’ service territories. The PSC also could have additional costs for each commissioner to
complete annual ethics training and for proceedings on a petition related to nuclear asset-
recovery charges and the issuance of nuclear asset-recovery bonds by a utility, which are
indeterminate.

The bill provides an effective date of July 1, 2015.
Il. Present Situation:

In recent months, a number of complaints have arisen against regulated electric utilities and
involving the PSC. The following is both general background information and background
information specific to individual complaints.

Florida Public Service Commission

Appointment

The Florida Public Service Commission (PSC or commission) is a five-member body that has

economic regulation authority over electric and water utilities that meet specified criteria. The

members are appointed to four-year terms.! Appointment is a three-step process:

e Applicants are interviewed by the Florida Public Service Commission Nominating Council,
which must nominate to the Governor no fewer than three persons for each vacancy;

e The Governor selects one of the nominated applicants for appointment to each vacant
position; and

e Each appointee is then subject to confirmation by the Senate.?

The Florida Public Service Commission Nominating Council (council) is a 12-member panel

with:

e Six members appointed by and serving at the pleasure of the President of the Senate,
including three members of the Senate, one of whom must be a member of the minority
party, and

e Six members appointed by and serving at the pleasure of the Speaker of the House of
Representatives, including three members of the House of Representatives, one of whom
must be a member of the minority party.

1 Section 350.01, F.S.
2 Section 350.031, F.S.
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Council members have four-year terms, except that legislator members serve two-year terms
concurrent with the two-year elected terms of House members. Council meetings are subject to

public records and public meetings law.

PSC Jurisdiction

With electric utilities, the commission has economic regulation authority over each “public
utility,” which is defined to mean every person or legal entity supplying electricity to or for the
public within this state, but to expressly exclude both a rural electric cooperative and a

municipality or any agency thereof.

For water and wastewater utilities, the statutes grant the commission exclusive jurisdiction over
each utility with respect to its authority, service, and rates.* However, after 10 continuous years
under the jurisdiction of the commission, a county can opt-out of commission jurisdiction by
resolution or ordinance, in which case the county regulates the rates of all utilities within its
boundaries.®> The commission has exclusive jurisdiction over all utility systems whose service
transverses county boundaries, whether the counties involved are jurisdictional or non-
jurisdictional, except for utility systems that are subject to, and remain subject to, interlocal
utility agreements in effect as of January 1, 1991, that create a single governmental authority to
regulate the utility systems whose service transverses county boundaries. The commission has
jurisdiction in 37 counties and counties have jurisdiction in 30 counties. ® Jurisdiction is divided

as listed in the following table.

Jurisdictional Counties (37) Non-Jurisdictional Counties (30)
Alachua Baker
Bradford Bay
Brevard Calhoun
Broward Citrus
Charlotte Collier
Clay Columbia
Duval Dade
Escambia Desoto
Franklin Dixie
Gadsden Flagler
Gulf Gilchrist
Hardee Glades
Highlands Hamilton
Jackson Hendry
Lake Hernando
Lee Hillsborough
Levy Holmes
Manatee Indian River

% Section 366.02(1), F.S.
4 Section 367.011, F.S
5 Section 367.171, F.S.

5 http://www.psc.state.fl.us/utilities/waterwastewater/wawtextchart.pdf
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Jurisdictional Counties (37) Non-Jurisdictional Counties (30)
Marion Jefferson
Martin Lafayette
Monroe Leon
Nassau Liberty
Okaloosa Madison
Okeechobee Santa Rosa
Orange Sarasota
Osceola Suwanee
Palm Beach Taylor
Pasco Union
Pinellas Wakulla
Polk Walton
Putnam
Seminole
St. Johns
St. Lucie
Sumter
Volusia
Washington

PSC Commissioner Standards of Conduct

1. Generally

Section 350.041, F.S., provides the statutory standards of conduct for PSC commissioners, which

prohibit them from:

e Accepting anything from any public utility regulated by the commission or any business
entity that has specified relationships with such a public utility, with exceptions for
attendance at conferences and associated meals and events in accordance with specified

conditions;

e Accepting any form of employment with or engaging in any business activity with any public
utility regulated by the commission or any business entity that has specified relationships

with such a public utility;

e Having any financial interest, other than shares in a mutual fund, in any public utility
regulated by the commission or any business entity that has specified relationships with such

a public utility;

e Accepting anything from a party in a proceeding currently pending before the commission;
e Serving in specified capacities with any political party;
e Making any public comment regarding the merits of any proceeding pending before the

commission;

e Conducting himself or herself in an unprofessional manner at any time during the

performance of his or her official duties; and

e Soliciting anything of value, directly or indirectly, from any public utility regulated by the
commission or any business entity that has specified relationships with such a public utility
or from any party appearing in a proceeding considered by the commission in the last two

years.
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Additionally, the statute requires each commissioner to avoid impropriety in all of his or her
activities and to act at all times in a manner that promotes public confidence in the integrity and
impartiality of the commission. The standards contain no training requirements.

The Commission on Ethics is to accept and investigate any alleged violations of these standards
and to provide the Governor and the Florida Public Service Commission Nominating Council
with a report of its findings and recommendations. The Governor is authorized to enforce the
findings and recommendations.

2. Ex Parte Communications

Section 350.042, F.S., provides for ex parte communications involving commissioners.” The
statute prohibits a commissioner from initiating or considering ex parte communications
concerning the merits, threat, or offer of reward in any proceeding other than a rulemaking
proceeding, a declaratory statement proceeding, workshops, or internal affairs meetings. It also
prohibits an individual from discussing ex parte with a commissioner the merits of any issue that
he or she knows will be filed with the commission within 90 days. These provisions do not apply
to commission staff.

The section does not apply to oral communications or discussions in scheduled and noticed open
public meetings of educational programs or of a conference or other meeting of an association of
regulatory agencies.

The Commission on Ethics is to investigate sworn complaints of violations of this section. If the
Commission on Ethics finds that there has been a violation by a PSC commissioner, it is to
provide the Governor and the Florida Public Service Commission Nominating Council with a
report of its findings and recommendations. The Governor is authorized to enforce the findings
and recommendations.

Public Counsel and Settlement Agreements

Section 350.0611, F.S., provides the duties and powers of the Public Counsel. The duty is to
provide legal representation for the people of the state in proceedings before the commission and
in proceedings before counties that have jurisdiction over water and wastewater utilities, and the
powers are those necessary to carry out this duty, including the power:

e Torecommend to the commission or the counties, by petition, the commencement of any
proceeding or action or to appear, in the name of the state or its citizens, in any proceeding or
action before the commission or the counties and urge therein any position which he or she
deems to be in the public interest; and

e Inany proceeding in which he or she has participated as a party, to seek review of any
determination, finding, or order of the commission or the counties, or of any hearing
examiner designated by the commission or the counties, in the name of the state or its
citizens.

7 In this context, an ex parte communication is a communication between a commissioner and a party or other interested
person, including a person’s attorney that was neither on the record nor on reasonable prior notice to all parties and that
relates to the merits of a proceeding.
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The question of whether the commission is authorized to approve a non-unanimous settlement
agreement over Public Counsel’s objection was recently determined by the Florida Supreme
Court.8

The case resulted from an application by Florida Power & Light (FPL) for a rate increase which
was filed with the commission on March 19, 2012. The Office of Public Counsel (OPC) and
others intervened in the case opposing the rate increase. Shortly thereafter, FPL negotiated a
settlement with the Florida Industrial Power Users Group (FIPUG), South Florida Hospital and
Healthcare Association (SFHHA), and Federal Executive Agencies (FEA). In July, FPL first
presented OPC with the negotiated settlement.

On August 15, 2012, the signatories to the settlement agreement — FPL, FEA, FIPUG, and
SFHHA — filed joint motions to suspend the procedural schedule and approve the settlement
agreement. The OPC filed motions to suspend the hearing schedule and to consider the
settlement agreement on the merits. The commission denied the requests and proceeded with the
hearing as scheduled, holding full evidentiary hearings on August 20-24 and August 27-31,
2012.

On August 30, 2012, during the hearing, the commission announced on the record that the
hearing would reconvene on September 27, 2012, to discuss the proposed settlement agreement.
At the September 27, 2012, hearing, the commission determined that the proposed settlement
agreement raised five new disputed issues of material fact supplemental to the disputed issues
presented in the initial petition and scheduled a hearing to take additional testimony limited to
the five new disputed issues of fact for November 19-21, 2012.

The formal hearing reconvened on November 19, 2012, and concluded on November 20, 2012.
On December 13, 2012, the commission held a special agenda conference to rule upon the merits
of the proposed settlement agreement. After the commission voiced its concern with some items,
the commission recessed to give all the parties an opportunity to engage in further settlement
negotiations. When presented with the modified settlement agreement, the commission found
that it satisfied all of the commission's concerns, that it established fair, just, and reasonable
rates, and that it was in the public interest. The final order on January 14, 2013, memorialized
this finding and incorporated the approved settlement.

The OPC appealed the commission's decision, arguing that the commission erred by approving a
non-unanimous negotiated settlement agreement over OPC’s objection. More specifically, OPC
argued that:

e Section 350.0611, F.S., which sets forth OPC’s powers, is not an exhaustive list.

e Chapter 366, F.S., which provides for PSC regulation of electric utilities, provides that it is to
be liberally construed for the accomplishment of protecting the public welfare.

e The OPC must be treated differently from other intervenors as it has a unique status created
by the statutes and recognized by the court in its statement in Mayo that “special conditions
pertain in cases where public counsel has intervened. This is a consequence of the statutory
nexus between the file and suspend procedures and the role prescribed for public counsel in

8 Citizens of the State of Florida vs. Florida Public Service Commission, 146 So.3d 1143 (Fla. 2014).
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rate regulation. The public counsel was authorized to represent the citizens of the State of
Florida in rate proceedings of this type. That office was created with the realization that the
citizens of the state cannot adequately represent themselves in utility matters, and that the
rate-setting function of the commission is best performed when those who will pay utility
rates are represented in an adversary proceeding by counsel at least as skilled as counsel for
the utility company.”®

e “[U]nless the Court reverses the Final Order, the effect will be to marginalize the
participation of ‘the public's advocate’ as the petitioning utility could bypass [the] OPC's
opposition through the expedient of offering a revenue concession to a willing intervenor . 1

The court agreed that the statutory list of the OPC’s powers is not meant to be an exhaustive list
and that the statutes on regulation of electric utilities are to be liberally construed for the
accomplishment of protecting the public welfare. However, “related statutory provisions must be
read together to achieve a consistent whole”!! and “further, ‘[w]here possible, courts must give
full effect to all statutory provisions and construe related statutory provisions in harmony with
one another.’”*?

The PSC is an arm of the legislative branch and is to perform its duties independently.®
Additionally, the commission has exclusive jurisdiction to fix fair, just, and reasonable rates of
electric utilities.** Thus, the plain language of the statutes clearly provides that the commission
independently determines rates of public utilities subject to the statutory requirements and this
authority is not conditioned on the OPC's approval or absence of the OPC's objections.’® Further,
adoption of OPC's argument that its powers include the ability to preclude the commission from
approving a settlement agreement over the OPC's objection would render the statutory language
in chapters 350 and 366 inconsistent.®

As to settlement agreements, the statutes provide for informal disposition of the rate proceeding
by stipulation, agreed settlement, or consent order “[u]nless precluded by law.”!” Chapters 350
and 366, pertaining to the commission and public utilities respectively, do not prohibit the
commission from approving a negotiated settlement to resolve a rate-making proceeding. '8 Also,
in Jaber,!® this court held that the commission's approval of a non-unanimous settlement
agreement did not violate intervenor's due process rights because “the record shows that the
appellant presented arguments in opposition to the settlement during the agenda conference” in

® Citizens v. Mayo, 333 So.2d 1, 6-7 (Fla. 1976).

10 Citizens of the State of Florida vs. Florida Public Service Commission, at 1153.

11 Citizens of the State of Florida vs. Florida Public Service Commission, at 1151, citing Raymond James Fin. Serv., Inc. v.
Phillips, 126 So0.3d 186, 191 (Fla. 2013) (quoting Heart of Adoptions, Inc. v. J.A., 963 So0.2d 189, 199 (Fla. 2007)).

124d.

13 Citizens of the State of Florida vs. Florida Public Service Commission, at 1150, citing section 350.001, Florida Statutes,
Pub. Serv. Comm'n v. Bryson, 569 So.2d 1253, 1254 (Fla. 1990) (noting that “the legislature granted the [Commission]
exclusive jurisdiction over matters respecting the rates and service of public utilities.”); Chiles v. Pub. Serv. Comm'n
Nominating Council, 573 So.2d 829, 832 (Fla. 1991) (“[R]ate-making by the [Commission] is a legislative function.”).
141d., citing sections 366.04(1) and 366.06(1), F.S.

5 4.

161d., at 1151.

171d., at 1150, citing section 120.57(4), Florida Statutes (2012).

18 .

19 South Florida Hospital and Healthcare Ass'n v. Jaber, 887 So.2d 1210, 1212 (Fla. 2004).



BILL: CS/CS/CS/SB 288 Page 8

which the appellant was allowed thirty minutes to present its views in opposition to the
settlement agreement. 2° Thus, the Commission is not clearly precluded by statute or case law
from approving non-unanimous settlements. 2

OPC argued that Mayo recognized that it has special status and that special conditions pertain in
cases where it has intervened, status that will be marginalized if the Final Order is not reversed.
The court found these arguments to be without merit.?? Ultimately, the commission's actions are
conditioned by statute (rates set must be fair, just, and reasonable) and its actions are subject to
judicial review — the commission cannot simply accept any settlement agreement devoid of
record support as in the public interest.?2 Moreover, none of the actions taken by the commission
in this case will preclude the OPC from fully representing the public's interest in future cases
because the OPC was able to “urge therein any position which he or she deem[ed] to be in the
public interest” in this rate-making proceeding.?* Finally, the fact situation of Mayo was
completely different and the holding was not intended to extend to the factual circumstances
present here.?® In Mayo, the OPC was unable to cross-examine Gulf Power witnesses or present
any direct evidence contradictory to the data supplied by Gulf Power because it indicated it was
not prepared due to the commission's notice of hearing specifying such facets of the hearing
would be held at a later date. ?® As a result, the commission issued an order granting Gulf Power
a rate increase without the OPC ever being provided an opportunity to introduce evidence. 2’
Here, the OPC fully represented citizens in ten days of hearings regarding FPL's petition for a
rate increase and also fully participated in hearings regarding the proposed settlement agreement
by submitting prefiled testimony, participating in discovery, presenting evidence in opposition to
the settlement agreement, and filing post-hearing briefs. 22 Thus, the OPC was not precluded
from zealously representing citizens, but was provided multiple opportunities to urge the public's
position on FPL's petition and subsequent settlement agreement.?

Electric Utilities

1. Extended Billing Period and Tiered Rates

Public utilities are allowed to use tiered billing, in which a higher rate is charged for higher
levels of use, as a way to encourage conservation. They also are allowed to vary their billing
period from the standard month-long period. Recently a utility adjusted its billing period for one
billing cycle “as part of an ongoing process started in May 2013 to streamline the company’s
routes for meter-reading throughout central and northern Florida.””*® As a result of the extended
billing period, some customers’ total usage for the extended billing period increased such that a

20 Citizens of the State of Florida vs. Florida Public Service Commission, at 1150.

a4,

221d., at 1153.

3 d.

2 d.

%1d., at 1151.

%1d., at 1152

27 1d.

284,

2 d.

30 Jim Turner, Duke Energy called to explain billing change, Tallahassee Democrat, August 25, 2014,
http://www.tallahassee.com/story/news/politics/2014/08/25/duke-energy-called-explain-billing-change/14594563/




BILL: CS/CS/CS/SB 288 Page 9

tiered rate was applicable, even though their average daily use did not increase during that
period. After many complaints, the utility agreed to refund all increased charges.!

2. Public Utility Deposits

Section 366.05, F.S, provides for the powers of the PSC including the power to prescribe fair and
reasonable rates and charges. Based in part on this authority, the commission has adopted a rule
on customer deposits.®? As to the amount of the deposit, the rule requires each public utility’s
tariff to contain the utility’s specific criteria for determining the amount of initial deposit. After a
customer has had continuous service for a period of 23 months, has established a satisfactory
payment record, and has not done any of a list of actions or non-actions which disqualify it for a
refund, the utility must:

e Refund a residential customer’s deposits, and

e Atits option, either refund or pay the higher rate of interest®® for nonresidential deposits.

The rule also allows for an increase in the deposit amount:

(3) New or additional deposits. A utility may require, upon reasonable
written notice of not less than thirty (30) days, a new deposit, where
previously waived or returned, or additional deposit, in order to secure
payment of current bills. Such request shall be separate and apart from any
bill for service and shall explain the reason for such new or additional
deposit, provided, however, that the total amount of the required deposit
shall not exceed an amount equal to twice the average charges for actual
usage of electric service for the twelve month period immediately prior to
the date of notice. In the event the customer has had service less than
twelve months, then the utility shall base its new or additional deposit
upon the average actual monthly usage available. 3*

The phrase “an amount equal to twice the average charges for actual usage of electric service for
the twelve month period immediately prior to the date of notice” is ambiguous; however, it has
consistently been interpreted and implemented to mean that the total amount of the deposit
required by the utility may not exceed twice the average bill for the immediately preceding
twelve months.®

31 lvan Penn, Duke Energy refunds $1.7 million to customers because of meter issue, Tampa Bay Times, September 10, 2014,
http://www.tampabay.com/news/business/energy/duke-energy-refunds-17-million-to-customers-because-of-meter-
issue/2197029

32 Rule 25-6.097, F.A.C.

33 This higher interest rate is three percent instead of the usual two percent. In all cases the interest is simple interest, not
compounded.

% Rule 25-6.097, F.A.C.

% See, e.g., Pantry Pride Enterprises, Inc. v. Florida Power & Light Company, 1982 Fla. PUC LEXIS 607, Florida Public
Service Commission (June 4, 1982); In re: Complaint of Sears, Roebuck and Company against Florida Power & Light
Company and motion to compel FPL to continue electric service and to cease and desist demands for deposit pending final
decision regarding complaint, 2006 Fla. PUC LEXIS 241 Florida Public Service Commission (May 9, 2006); In re:
Complaint of Kmart Corporation against Florida Power & Light Company and motion to compel FPL to continue electric
service and to cease and desist demands for deposit pending final decision regarding complaint, 2006 Fla. PUC LEXIS 242
Florida Public Service Commission (May 9, 2006); and In re: Complaint of Frederick Smallakoff against Progress Energy
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Recently there have been complaints that a utility was demanding deposit increases in excess of
the rules.®

3. Most Advantageous Rate

Utilities have different customer classes and a variety of rates applicable within each class based
on usage amounts and patterns. Recently there were complaints that a utility was billing some
customers using rates that were inappropriately high.3’

Florida Energy Efficiency and Conservation Act

Sections 366.80-366.83 and 403.519, F.S., are the “Florida Energy Efficiency and Conservation
Act.” Section 366.82, F.S., provides for setting efficiency and conservation goals and
establishing plans and programs to meet the overall goals. This section was amended in 2008 to
require the commission to adopt appropriate goals for increasing the development of demand-
side renewable energy systems. The term “demand-side renewable energy” means a system
located on a customer’s premises generating thermal or electric energy using Florida renewable
energy resources and primarily intended to offset all or part of the customer’s electricity
requirements provided such system does not exceed two megawatts.

To implement this requirement, the PSC created a five-year solar pilot project, and each year the
utilities collected money for these purposes. At the most recent goal-setting hearings, the utilities
proposed ending the project early, and there was concern about what they might do with
remaining funds.

Effect of Proposed Changes:
Florida Public Service Commission — Meetings

Section 1 amends s. 350.01, F.S., which establishes the Florida Public Service Commission
(PSC or commission), provides for terms of commissioners, and provides for commission
proceedings. The bill limits a commissioner appointed after July 1, 2015, to serving not more
than three consecutive terms.

The bill requires that the commission hold at least one public customer service meeting per year
in the service territory of each public utility which supplies electricity and is regulated by the
commission.

The bill also requires that specified meetings be streamed live on the Internet, with a recorded
copy of the meeting available afterward on the commission’s web page. This requirement applies
to:

Florida, Inc. concerning alleged improper billing, 2013 Fla. PUC LEXIS 70 Florida Public Service Commission (March 13,

2013).

36 Mitch Perry, Pinellas Republican state lawmakers say the gloves are off regarding Duke Energy and the PSC, Creative
Loafing Tampa Bay, September 30, 2014, http://cltampa.com/politicalanimal/archives/2014/09/30/pinellas-republican-state-
lawmakers-say-the-gloves-are-off-regarding-duke-energy-and-the-psc#.VNEFL00cTJJ

37 Mike Deeson, Duke bills small businesses, churches at higher rate, WTSP News, October 8, 2014,
http://www.wtsp.com/story/news/investigations/2014/10/07/duke-energy--billing-customers/16866407/
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e Each meeting, including an internal affairs meeting, workshop, hearing, or proceeding that is
attended by two or more commissioners, and

e Each meeting, workshop, hearing, or proceeding at which a decision is made which concerns
the rights or obligations of any person.

Florida Public Service Commission — Appointment

Section 2 amends s. 350.031, F.S., which creates the Florida Public Service Commission
Nominating Council and provides its duties and procedures. The bill recognizes that the purpose
of the council is to select nominees to be appointed to an arm of the legislative branch of
government and requires a person who lobbies a member of the council, whether a legislator or
nonlegislator, to register as a legislative lobbyist pursuant to s. 11.045, F.S., and comply with the
requirements of that section.

This will require the person to:

e Make a separate registration each principal represented;

e Include a statement signed by the principal or principal’s representative that the registrant is
authorized to represent the principal which identifies the principal’s main business;

e State the extent of any direct business association or partnership with any current member of
the Legislature;

e Preserve for a period of four years all accounts, bills, receipts, computer records, books,
papers, and other documents and records necessary to substantiate compensation;

e Through his or her lobbying firm, file a compensation report for each calendar quarter during
any portion of which the person was registered to represent a principal;

e Refrain from making, directly or indirectly, any expenditure to the benefit of any council
member; and

e Be subject to a prohibition against knowingly failing to disclose any material fact required by
this section or rules, or knowingly providing false information on any report required by this
section or rules, with a violation of the prohibition a noncriminal infraction punishable by a
fine not to exceed $5,000.

PSC Commissioner Standards of Conduct — Generally

Section 3 amends s. 350.041, F.S., on commissioners’ standards of conduct to require that
beginning January 1, 2016, each commissioner must annually complete four hours of ethics
training that addresses, at a minimum, s. 8, Art. Il of the State Constitution on ethics in
government, the Code of Ethics for Public Officers and Employees, and the public records and
public meetings laws of this state. This requirement may be satisfied by completion of a
continuing legal education class or other continuing professional education class, seminar, or
presentation, if the required subjects are covered.

PSC Commissioner Standards of Conduct — Ex Parte Communications

Section 4 amends s 350.042, F.S., which provides for ex parte communications involving
commissioners. The statute currently prohibits a commissioner from initiating or considering ex
parte communications concerning any proceeding other than a rulemaking proceeding, a
declaratory statement proceeding, workshops, or internal affairs meetings, and prohibits an
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individual from discussing ex parte with a commissioner the merits of any issue that he or she
knows will be filed with the commission within 90 days. The bill specifies that the prohibition
applies to a proceeding under ss. 120.569 or 120.57 (proceedings in which a party has a
substantial affected interest involved) and expands the current 90-day language to 180 days.

The bill recognizes the value of having commissioners attend educational programs, conferences,
and meetings of an association of regulatory agencies, and provides requirements for attendance
and participation in such meetings that are intended to avoid a violation of the ex parte
prohibition. While participating in these meetings, a commissioner must refrain from
commenting on or discussing the subject matter of any proceeding covered by the prohibition
and must use reasonable care to ensure that the content of a meeting in which the commissioner
participates is not designed to address or create a forum to influence the commissioner on the
subject matter of any such proceeding.

The bill requires the Governor to remove from office any commissioner found by the
Commission on Ethics to have willfully and knowingly violated this section.

Public Counsel and Settlement Agreements

Section 5 amends s. 350.0611, F.S., on powers and duties of the Public Counsel. The bill
specifies that if the Public Counsel participated as a party in a PSC proceeding, is not a party to
the settlement agreement, and files a written objection to the settlement agreement; the
agreement may not be submitted to or approved by the PSC...

This appears to be in reaction to the Citizens of the State of Florida, etc., v. Florida Public
Service Commission case discussed in the Present Situation section above. Read in isolation, this
section could be taken to codify the OPC’s arguments in that case. However, part of the Florida
Supreme Court’s reasoning in that case was that:

e The PSC is an arm of the legislative branch and is to perform its duties independently; that
the commission has exclusive jurisdiction to fix electric utilities’ rates; and thus, the plain
language of the statutes clearly provides that the commission independently determines rates
of public utilities and this authority is not conditioned on the OPC's approval or absence of
the OPC's objections; and

e The statutes must be interpreted and applied, to the extent possible, with consistency, in
harmony, and to give full effect to all, and that it was not possible to apply OPC’s argument
consistently and with harmony with the PSC’s statutory sole authority to independently
perform its duties.

Because the bill does change the PSC’s independent, exclusive authority and would continue this
statutory inconsistency, the bill must intend something else.

The reasonable interpretation seems to be that if the OPC does not agree to a settlement
agreement, the PSC must proceed as if there were no proposed settlement agreement, holding
full evidentiary hearings, hearing pleadings that designate all relief sought, and hearing evidence
to substantiate that each item of that relief meets the relevant statutory requirements. This would
ensure that all of the OPC’s concerns are adequately addressed, thereby better protecting the
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citizens of the State of Florida, while maintaining the PSC’s independent authority and the full,
consistent, harmonious effect of each statute.

Electric Utilities — Extended Billing Period and Tiered Rates, Deposits, and Most
Advantageous Rate

Section 6 amends s. 366.05, F.S, which provides for the powers of the PSC, including the power
to prescribe fair and reasonable rates and charges. The bill adds prohibitions and limitations
relating to these rates and charges:

e |If the commission grants a public utility the authorizes both to charge tiered rates based upon
levels of usage and to vary the billing period, the utility may not charge a customer a higher
rate because of an increase in usage attributable to an extension of the billing period.

e Notwithstanding any commission rule to the contrary, a utility may not charge or receive a
deposit in excess of the following amounts:

o For an existing customer, the total deposit cannot exceed the total charges for two months
of average actual usage, calculated by adding the monthly charges from the 12-month
period immediately before the date any change in the deposit amount is sought, dividing
this total by 12, and multiplying the result by two.%

o For a new customer, the amount may not exceed two months of projected charges,
calculated using the process specified in subparagraph one. Once a new customer has had
continuous service for a 12-month period, the amount of the deposit shall be recalculated,
using actual usage data. Any difference between the projected and actual amounts must
be resolved by the customer paying any additional amount due or the utility returning any
overcharge.

e If a utility has more than one rate for any customer class, it must notify each customer in that
class of the available rates and explain how the rate is charged to the customer. If a customer
contacts the utility seeking assistance in selecting the most advantageous rate, the utility must
provide good faith assistance to the customer. The customer is responsible for charges for
service calculated under the selected rate.

e New tariffs and changes to an existing tariff, other than an administrative change that does
not substantially change the meaning or operation of the tariff, must be approved by vote of
the commission.

Florida Energy Efficiency and Conservation Act

Section 7 amends s. 366.82, F.S., to require that money received by a utility for implementation
of measures to encourage development of demand-side renewable energy systems be used solely
for that purpose.

Nuclear Asset-Recovery Bonds

Section 8 creates s. 366.95, F.S., which is based on s. 366.8260, F.S., which was enacted
following the severe tropical storm seasons of 2004 and 2005, to create a new financing
mechanism, referred to as securitization, by which investor-owned electric utilities could petition
the PSC for issuance of a financing order authorizing the utility to issue bonds through a separate

38 This appears to codify current PSC practice.
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legal entity. Under s. 366.8260, F.S., a financing order establishes a nonbypassable charge to the
utility’s customers to provide a secure stream of revenues to the separate legal entity from which
the bonds would be paid. This securitized revenue stream would allow the utilities access to low-
cost financing to cover storm recovery costs and replenish depleted storm reserve funds. The
reduced interest rates would result in savings to the utilities ratepayers. This mechanism has been
used only once.*®

The bill authorizes an electric utility to recover “nuclear asset recovery costs”*? by issuing bonds
to obtain funding to pay those costs. The bonds would be paid through charging and collecting a
“nuclear asset recovery charge”*! from the utility’s customers. The “financing costs”*? would be
added to the charge. The right to bill and collect the authorized charges and to have all resulting

39 Docket No. 060038-El, Florida Public Service Commission.

40 The bill defines “nuclear asset recovery costs” as pretax costs that an electric utility has incurred or expects to incur which
are caused by, associated with, or remain as a result of the early retirement or abandonment of a nuclear generating asset unit
that generated electricity and is located in this state where such early retirement or abandonment is deemed to be reasonable
and prudent by the commission through a final order approving a settlement or other final order issued by the commission
before July 1, 2017, and where the pretax costs to be securitized exceed $750 million at the time of the filing of the petition.
Such pretax costs, where determined appropriate by the commission, include, but are not limited to, the capitalized cost of the
retired or abandoned nuclear generating asset unit, other applicable capital and operating costs, accrued carrying charges,
deferred expenses, reductions for applicable insurance and salvage proceeds and previously stipulated write-downs or write-
offs, if any, and the costs of retiring any existing indebtedness, fees, costs, and expenses to modify existing debt agreements
or for waivers or consents related to existing debt agreements. Costs eligible or claimed for recovery pursuant to s. 366.93 are
not eligible for securitization under this section unless they were in the electric utility’s rate base and were included in base
rates before retirement or abandonment.

4L A “nuclear asset recovery charge” is the charge authorized by the commission to repay nuclear asset recovery costs and
financing costs. It is imposed on and part of all customer bills as a separate, nonbypassable charge.

42 The term “financing costs” includes:

e Interest and acquisition, defeasance, or redemption premiums that are payable on nuclear asset recovery bonds;

e Any payment required under an ancillary agreement and any amount required to fund or replenish a reserve account
or other accounts established under the terms of any indenture, ancillary agreement, or other financing documents
pertaining to the bonds;

e  Any other cost related to issuing, supporting, repaying, refunding, and servicing the bonds, including, but not limited
to, servicing fees, accounting and auditing fees, trustee fees, legal fees, consulting fees, financial advisor fees,
administrative fees, placement and underwriting fees, capitalized interest, rating agency fees, stock exchange listing
and compliance fees, security registration fees, filing fees, information technology programming costs, and any
other costs necessary to otherwise ensure the timely payment of the bonds or other amounts or charges payable in
connection with the bonds, including costs related to obtaining the financing order;

e Any taxes and license fees imposed on the revenues generated from the collection of the nuclear asset recovery
charge;

e Any state and local taxes, franchise, gross receipts, and other taxes or similar charges, including but not limited to,
regulatory assessment fees, in any such case whether paid, payable, or accrued; and

e Any costs that are incurred by the commission for any outside consultants or counsel.
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revenues constitutes “nuclear asset recovery property.”* A utility may transfer the nuclear asset
recovery property to an assignee.**

More specifically, an electric utility would petition the PSC for a financing order. In the petition,

the utility must:

e Describe the total nuclear asset recovery costs;

e Indicate whether the utility proposes to finance all or a portion of the nuclear asset recovery
costs using securitized bonds, and if only a portion of the total costs will be recovered
through bonds, identify that portion;

e Estimate the financing costs;

e Estimate the nuclear asset recovery charges necessary to recover the nuclear asset recovery
costs and financing costs and the period for recovery of such costs;

e Estimate any projected cost savings, based on current market conditions, or demonstrate how
the issuance of the securitized bonds and the imposition of nuclear asset recovery charges
would avoid or significantly mitigate rate impacts to customers as compared with the
traditional method of financing and recovering nuclear asset recovery costs from customers;

e Demonstrate that securitization has a significant likelihood of resulting in lower overall costs
or would avoid or significantly mitigate rate impacts compared to traditional cost recovery;
and

e File with the petition direct testimony supporting the petition.

Within seven days after the filing of a petition, the PSC must publish a case schedule which will
permit the commission to make a decision no later than 120 days after the date the petition is
filed. No later than 135 days after the date the petition is filed, the commission must issue either
a financing order or an order rejecting the petition. The commission must issue a financing order
authorizing financing of reasonable and prudent nuclear asset recovery costs and financing costs
if it finds that the issuance of the nuclear asset recovery bonds will have a significant likelihood
of resulting in lower overall costs or would avoid or significantly mitigate rate impacts to
customers as compared with the traditional method of financing and recovering nuclear asset
recovery costs.

43 The term “nuclear asset recovery property” means:

All rights and interests of an electric utility or successor or assignee under a financing order, including the right to
impose, bill, collect, and receive nuclear asset recovery charges as authorized in the financing order and to obtain
periodic adjustments to such charges as provided in the financing order; and

All revenues, collections, claims, rights to payments, payments, money, or proceeds arising from the rights and
interests, regardless of whether such revenues, collections, claims, rights to payment, payments, money, or proceeds
are imposed, billed, received, collected, or maintained together with or commingled with other revenues, collections,
rights to payment, payments, money, or proceeds.

44 «Assignee” is defined to mean any entity, including, but not limited to, a corporation, limited liability company, partnership
or limited partnership, public authority, trust, financing entity, or other legally recognized entity to which an electric utility
assigns, sells, or transfers, other than as security, all or a portion of its interest in or right to nuclear asset recovery property.
The term also includes any entity to which an assignee assigns, sells, or transfers, other than as security, its interest in or right
to nuclear asset recovery property. Subparagraph 366.95(5)(a)3. provides that all or any portion of nuclear asset recovery
property may be transferred, sold, conveyed, or assigned to a successor or assignee, that is wholly owned, directly or
indirectly, by the electric utility, created for the limited purpose of acquiring, owning, or administering nuclear asset recovery
property or issuing nuclear asset recovery bonds. This appears to limit the initial transfer of the nuclear asset recovery
property to a subsidiary or affiliate company.
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A financing order issued by the commission must:

Specify the amount of nuclear asset recovery costs to be financed using securitized bonds,
describe and estimate the amount of financing costs which may be recovered through nuclear
asset recovery charges, and specify the period over which such costs may be recovered,;
Determine if the proposed structuring, expected pricing, and financing costs have a
significant likelihood of resulting in lower overall costs or would avoid or significantly
mitigate rate impacts to customers as compared with the traditional method of financing and
recovering nuclear asset recovery costs, and provide detailed findings of fact addressing cost-
effectiveness and associated rate impacts upon retail customers and retail customer classes;
Provide that, for a specified period, the nuclear asset recovery charges authorized in the
financing order shall be nonbypassable and must be paid by all existing and future customers
receiving transmission or distribution service from the electric utility or its successors or
assignees, even if the customer elects to purchase electricity from an alternative electric
supplier including following a fundamental change in regulation of public utilities in the
state;

Include a formula-based true-up mechanism for making expeditious periodic adjustments in
the nuclear asset recovery charges that are necessary to correct for any overcollection or
undercollection of the charges;

Specify the nuclear asset recovery property that is, or will be, created in favor of the electric
utility or its successors or assignees and that will be used to pay or secure the nuclear asset
recovery bonds;

Specify the degree of flexibility to be afforded to the utility in establishing the terms and
conditions of the bonds, including, but not limited to, repayment schedules, expected interest
rates, and other financing costs;

Provide that nuclear asset recovery charges must be allocated to the customer classes using
the criteria set out in s. 366.06(1), F.S.,* in the manner in which these costs or their
equivalent were allocated in the cost-of-service study approved in connection with the
electric utility’s last rate case. If the electric utility’s last rate case was resolved by a
settlement agreement, the cost-of-service methodology adopted in the settlement agreement
is to be used;

Provide that, after the final terms of an issuance of nuclear asset recovery bonds have been
established and prior to the issuance of nuclear asset recovery bonds, the electric utility must
determine the resulting initial nuclear asset recovery charge in accordance with the financing
order and the initial nuclear asset recovery charge is final and effective upon the issuance of
the securitized bonds without further commission action so long as the charge is consistent
with the financing order; and

Include any other conditions that the PSC considers appropriate and that are authorized by
this section.

If the commission issues a financing order and bonds are issued, the electric utility or its assignee
must file with the commission at least biannually a petition or a letter applying the formula-based
true-up mechanism and, based on estimates of consumption for each rate class and other factors,

5 This statute states that in fixing fair, just, and reasonable rates for each customer class, the commission shall, to the extent
practicable, consider the cost of providing service to the class, as well as the rate history, value of service, and experience of
the public utility; the consumption and load characteristics of the various classes of customers; and public acceptance of rate

structures.
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requesting administrative approval to make necessary adjustments. Review of the request is
limited to determining whether there is any error in the application of the formula-based
mechanism relating to the amount of any overcollection or undercollection or in the amount of
an adjustment.

Within 120 days after the issuance of nuclear asset recovery bonds, the electric utility must file
with the PSC information on the actual costs of the bond issuance. The PSC must review the
information to determine if the costs incurred in the issuance of the bonds resulted in the lowest
overall costs that were reasonably consistent with market conditions at the time of the issuance
and the terms of the financing order. The commission may disallow any incremental issuance
costs in excess of the lowest overall costs by requiring the utility to make a credit to the capacity
cost recovery clause in an amount equal to the excess of actual issuance costs incurred, and paid
for out of bond proceeds, and the lowest overall issuance costs as determined by the commission.
The commission may not make adjustments to the nuclear asset recovery charges for any excess
issuance costs. The apparent effect of this is that while the amount of the charges remains the
same, the ratepayers get a refund through the credit to the capacity cost recovery clause, which
reduces the amount that ratepayers must pay.

Subsequent to the earlier of the transfer of nuclear asset recovery property to an assignee or the
issuance of nuclear asset recovery bonds, a financing order is irrevocable and the commission
may not, other than the true-up process, amend, modify, or terminate the financing order by any
subsequent action or reduce, impair, postpone, terminate, or otherwise adjust nuclear asset
recovery charges.

After the issuance of a financing order, the electric utility retains sole discretion regarding
whether to assign, sell, or otherwise transfer nuclear asset recovery property or to cause nuclear
asset recovery bonds to be issued. If the electric utility decides not to cause bonds to be issued
the electric utility may not recover financing costs from ratepayers.

Within 30 days after the commission issues a financing order or another final order, an adversely
affected party may petition for judicial review in the Florida Supreme Court. The Court must
hear and determine the action as expeditiously as practicable and give the action precedence over
other matters not accorded similar precedence by law.

A financing order remains in effect and all nuclear asset recovery property continues to exist
until the nuclear asset recovery bonds have been paid in full and all financing costs have been
recovered in full. A financing order remains in effect and unabated notwithstanding the
reorganization, bankruptcy, or other insolvency proceedings, or merger, or sale of the electric
utility or its successors or assignees.

An electric utility that has issued nuclear asset recovery bonds must disclose on its bills that
portion of the charges on the bill which represents nuclear asset recovery charges and, if the
nuclear asset recovery property has been transferred to an assignee, must include a statement that
the assignee is the owner of the rights to the nuclear asset recovery charges and that the electric
utility is acting as a collection agent for the assignee. The applicable tariff also must indicate the
nuclear asset recovery charge and the ownership of that charge.
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If an electric utility defaults on any payment of nuclear asset recovery charges, a court, upon
application by an interested party, and without limiting any other remedies available to the
applying party, must order the sequestration and payment of the revenues arising from the
nuclear asset recovery property.

Any successor to an electric utility, whether pursuant to any reorganization, bankruptcy, or other
insolvency proceeding or whether pursuant to any merger or acquisition, sale, or other business
combination, or transfer by operation of law, as a result of electric utility restructuring or
otherwise, must perform and satisfy all obligations of, and have the same rights under a
financing order as, the electric utility, including collecting and paying to the person entitled to
receive the revenues, collections, payments, or proceeds of the nuclear asset recovery property.

A valid, enforceable, and attached security interest is perfected against third parties as of the date
of filing of a financing statement in the Florida Secured Transaction Registry and thereafter is a
continuously perfected lien. The security interest in the nuclear asset recovery property and all
proceeds of the nuclear asset recovery property, whether billed, accrued, or collected, and
whether deposited into a deposit account and however evidenced, has priority and take
precedence over any subsequent judicial or other lien creditor.

If a default or termination occurs under the terms of the nuclear asset recovery bonds, the
financing parties*® or their representatives may foreclose on or otherwise enforce their lien and
security interest in any nuclear asset recovery property as if they were a secured party under
Article 9 of the Uniform Commercial Code; and a court may order that amounts arising from
nuclear asset recovery property be transferred to a separate account for the financing parties’
benefit. On application by or on behalf of the financing parties to a circuit court of this state, the
court must order the sequestration and payment to the financing parties of revenues arising from
the nuclear asset recovery property.

The bill sets out a “state pledge” that the state will not:

e Alter the provisions which make the nuclear asset recovery charges irrevocable, binding, and
nonbypassable charges;

e Take or permit any action that impairs or would impair the value of nuclear asset recovery
property or revises authorized nuclear asset recovery costs; or

e Except as allowed under this section, reduce, alter, or impair nuclear asset recovery charges
that are to be imposed, collected, and remitted for the benefit of the bondholders and other
financing parties until all principal, interest, premium, financing costs and other fees,
expenses, or charges incurred, and any contracts to be performed, in connection with the
nuclear asset recovery bonds have been paid and performed in full.

If an electric utility violates this section or a financing order, it is subject to penalties under
s. 366.095, F.S,*” and to any other penalties or remedies that the commission determines are

46 “Financing Party” means any and all of the following; holders of Nuclear Asset Recovery Bonds and trustees, collateral
agents, any party under an Ancillary Agreement, or any other persons acting for the benefit of holders of nuclear asset
recovery bonds.

47 This statute authorizes the commission to impose upon a utility that is found to have refused to comply with or to have
willfully violated any lawful rule or order of the commission or any provision of this chapter a penalty for each offense of not
more than $5,000, which penalty shall be fixed, imposed, and collected by the commission. Each day that such refusal or
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necessary. If the commission orders a penalty or a remedy for a violation, the monetary penalty
or remedy and the costs of defending against the proposed penalty or remedy may not be
recovered from the ratepayers.

Technical Matters, Appropriation, and Effective Date

Sections 9, 10, and 11 reenact s. 403.537, F.S., on determination of need for transmission lines
and s. 403.9422, F.S., on determination of need for natural gas transmission pipelines, for the
purpose of incorporating the amendments made by this act to s. 350.01, F.S., and reenact

s. 350.043, F.S., on enforcement and interpretation of ethics statutes, for the purpose of
incorporating the amendments made by this act to ss. 350.031, 350.041, and 350.042, F.S.

Section 12 appropriates $74,170 from the General Revenue Fund to implement the act, including
holding customer meetings in each of the five service territories and streaming each meeting.

Section 13 provides an effective date of July 1, 2015.
V. Constitutional Issues:

A. Municipality/County Mandates Restrictions:

None.

B. Public Records/Open Meetings Issues:
None.

C. Trust Funds Restrictions:
None.

V. Fiscal Impact Statement:

A. Tax/Fee Issues:
None.
B. Private Sector Impact:

Under CS/CS/CS/SB 288, public utilities’ ratepayers:

e Will save on costs of early retirement of a nuclear power plant through
implementation of the bond securitization provisions;

o Will be protected against imposition of higher, tiered rates in situations where total
usage over the extended billing cycle was high enough for imposition of the tiered
rate, but the average daily usage during that period did not increase;

violation continues shall constitute a separate offense. Each penalty shall be a lien upon the real and personal property of the
entity, enforceable by the commission as a statutory lien.
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VI.

VII.

VIII.

e Will be better protected against imposition of deposits in excess of the amount
currently allowed by rule, two months’ average, actual usage; and

e When they have to choose among multiple potentially-applicable rates, will be better
able to obtain the most advantages rate.

Individuals that lobby the Florida Public Service Commission Nominating Council will
incur costs to register as a legislative lobbyist.

C. Government Sector Impact:

The bill appropriates $74,170 from the General Revenue Fund to the Public Service
Commission (PSC) to hold meetings in the five investor owned electric utilities’ service
territories and to stream all of its meetings live on the Internet. The PSC also could have
additional costs for each commissioner to complete annual ethics training and for
proceedings on a petition related to nuclear asset-recovery charges and the issuance of
nuclear asset-recovery bonds by a utility, which are indeterminate.

Technical Deficiencies:
None.

Related Issues:

None.

Statutes Affected:

This bill substantially amends the following sections of the Florida Statutes: 350.01, 350.031,
350.041, 350.042, 350.0611, 366.05, and 366.82.

This bill creates section 366.95 of the Florida Statutes.

This bill reenacts the following sections of the Florida Statutes, for the purpose of incorporating
amendments made to other statutes: 403.537, 403.9422, and 350.043.

Additional Information:

A. Committee Substitute — Statement of Substantial Changes:
(Summarizing differences between the Committee Substitute and the prior version of the bill.)

CS/CS/CS by Appropriations on April 16, 2015:

The committee substitute:

e Deletes the requirement that the Public Service Commission (PSC) hold customer
meetings in the service territories of water and wastewater utilities;

e Provides that if the Public Counsel files a written objection to a settlement agreement,
the agreement may not be submitted to or approved by the PSC; and

e Provides an appropriation of $74,170 from the General Revenue Fund to implement
the act.
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CS/CS/SB 288 by Communications, Energy, and Public Utilities on April 7, 2015:

e Creates a term limit of three consecutive terms for PSC Commissioners appointed
after July 1, 2015; and

e Creates a process by which an electric utility may seek to recover nuclear asset
recovery costs by issuing bonds to obtain funding to pay those costs, with the bonds
paid through charging and collecting a nuclear asset recovery charge, and that
dedicated revenue stream is used to securitize the bonds to obtain a lower interest
rate.

CS/SB 288 by Communications, Energy, and Public Utilities on February 17, 2015:

e Specifies that the ex parte prohibition applies only to proceedings under ss. 120.569
and 120.57, F.S. (those in which a party has a substantial affected interest);

e Decreases the time period between a communication and when a proceeding is
initiated from one year to 180 days;

e Applies the prohibition to educational programs and conferences, and providing
additional requirements as to a commissioner’s communications during these events;

e Provides that for the Governor to remove a commissioner from office for an ex parte
violation, the ex parte communication must be done willfully and knowingly;

e Creates an exemption to the requirement that all changes to tariffs be approved by a
vote of the commission to allow an administrative change that does not substantially
change the meaning or operation of the tariff without approval.

B. Amendments:

None.

This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate.
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LEGISLATIVE ACTION
Senate . House
Comm: RCS
04/16/2015

The Committee on Appropriations (Latvala) recommended the

following:
Senate Amendment (with directory amendment)
Delete lines 93 - 99

and insert:

(9) Each meeting, including an internal affairs meeting,

====== DI RECTORY CLAUSE AMENDMENT ======
And the directory clause is amended as follows:
Delete line 78

and insert:
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Statutes, is amended, and subsections (8) and (9) are
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LEGISLATIVE ACTION
Senate . House
Comm: RCS
04/16/2015

The Committee on Appropriations (Latvala) recommended the

following:
Senate Amendment (with title amendment)
Delete line 236

and insert:

agreement, and has filed a written objection to it, the

settlement agreement may not be submitted to or approved by the

================= T I] TLE AMENDME N T ================
And the title is amended as follows:

Delete lines 29 - 31
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settlement agreement from being submitted to or

and insert:

approved by the Florida Public Service Commission

under certain circumstances; amending s. 366.05,
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LEGISLATIVE ACTION
Senate . House
Comm: RCS
04/16/2015

The Committee on Appropriations (Latvala) recommended the

following:
Senate Amendment (with title amendment)
Between lines 1195 and 1196

insert:

Section 12. For the 2015-2016 fiscal year, the sums of

560,395 in recurring and $13,775 in nonrecurring funds from the

General Revenue Fund are appropriated to the Florida Public

Service Commission for the purpose of implementing this act.

Page 1 of 2
4/14/2015 4:15:45 PM 576-04069-15




11
12
13
14
15

Florida Senate - 2015

Bill No. CS for CS for SB 288

| INTMIRAI ===

And the title is amended as follows:

Delete line 73

and insert:

COMMITTEE AMENDMENT

commission; providing an appropriation; providing an

effect date.

4/14/2015 4:15:45 PM
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By the Committees on Communications, Energy, and Public

CS for CS for SB 288

Utilities; and Communications, Energy, and Public Utilities; and
Senator Latvala
579-03653-15 2015288c2

A bill to be entitled
An act relating to utilities regulation; amending s.
350.01, F.S.; providing term limits for commissioners
appointed after a specified date; requiring the
Florida Public Service Commission to hold public
customer service meetings in certain service
territories; requiring that specified meetings,
workshops, hearings, or proceedings of the commission
be streamed live and recorded copies be made available
on the commission’s web page; amending s. 350.031,
F.S.; requiring a person who lobbies a member of the
Florida Public Service Commission Nominating Council
to register as a lobbyist; reenacting and amending s.
350.041, F.S.; requiring public service commissioners
to annually complete ethics training; providing
applicability; amending s. 350.042, F.S.; revising the
prohibition against ex parte communication to apply to
any matter that a commissioner knows or reasonably
expects will be filed within a certain timeframe;
providing legislative intent; defining terms; applying
the prohibition against ex parte communications to
specified meetings; requiring the Governor to remove
from office any commissioner found to have willfully
and knowingly violated the ex parte communications
statute; amending s. 350.0611, F.S.; authorizing the
Public Counsel to be a party to settlement agreements
in any proceeding before the commission in which he or
she has participated as a party; prohibiting a

settlement agreement to which the Public Counsel is
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not a party from being submitted to or approved by the
Florida Public Service Commission; amending s. 366.05,
F.S.; limiting the use of tiered rates in conjunction
with extended billing periods; limiting deposit
amounts; requiring a utility to notify each customer
if it has more than one rate for any customer class;
requiring the utility to provide good faith assistance
to the customer in determining the best rate;
assigning responsibility to the customer for the rate
selection; requiring that the commission approve new
tariffs and certain changes to existing tariffs;
amending s. 366.82, F.S.; requiring that money
received by a utility for the development of demand-
side renewable energy systems be used solely for that
purpose; creating s. 366.95, F.S.; defining terms;
authorizing electric utilities to petition the Florida
Public Service Commission for certain financing orders
that authorize the issuance of nuclear asset-recovery
bonds, the imposition, collection, and periodic
adjustments of nuclear asset-recovery charges, and the
creation of nuclear asset-recovery property; providing
requirements; providing exceptions to the commission’s
jurisdictions as it relates to financing orders;
specifying duties of electric utilities that have
obtained a financing order and issued nuclear asset-
recovery bonds; specifying properties, requirements
and limitations relating to nuclear asset-recovery

property; providing requirements as to the sufficiency

of the description of certain nuclear asset-recovery
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property; subjecting financing statements to the

2015288c2

Uniform Commercial Code; providing an exception;
specifying that nuclear asset-recovery bonds are not
public debt; specifying certain state pledges relating
to bondholders; declaring certain entities as not
electric utilities under certain circumstances;
specifying effect of certain provisions in situations
of conflict; providing for protecting validity of
certain bonds under certain circumstances; providing
penalties; reenacting ss. 403.537 and 403.9422, F.S.,
relating to determination of need for electric and
natural gas transmission lines, respectively;
reenacting s. 350.043, F.S., relating to the
enforcement and interpretation of laws relating to the

commission; providing an effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Subsection (3) of section 350.01, Florida
Statutes, 1s amended, and subsections (8), (9), and (10) are
added to that section, to read:

350.01 Florida Public Service Commission; terms of
commissioners; vacancies; election and duties of chair; quorum;
proceedings.—

(3) Any person serving on the commission who seeks to be
appointed or reappointed shall file with the nominating council
no later than June 1 prior to the year in which his or her term
expires a statement that he or she desires to serve an

additional term. A commissioner appointed after July 1, 2015,
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may not serve more than three consecutive terms.

(8) At least annually, the commission shall hold a customer

service meeting, open to the public, in the service territory of

each public utility regulated by the commission which supplies

electricity.

(9) The commission shall hold a customer service meeting,

open to the public, in the service territory of each water or

wastewater utility that is subject to regulation under chapter

367, upon receipt of a written request signed by at least 10

percent of the customers of that utility. Such meeting shall be

scheduled within a reasonable time after receipt of the request.

(10) Each meeting, including an internal affairs meeting,

workshop, hearing, or proceeding that is attended by two or more

commissioners and each meeting, workshop, hearing, or proceeding

at which a decision is made which concerns the rights or

obligations of any person, shall be streamed live on the

Internet, and a recorded copy of such meeting, workshop,

hearing, or proceeding must be made available on the

commission’s web page.

Section 2. Subsection (10) is added to section 350.031,

Florida Statutes, to read:
350.031 Florida Public Service Commission Nominating
Council.—

(10) In keeping with the purpose of the council, which is

to select nominees to be appointed to an arm of the legislative

branch of government, a person who lobbies a member of the

council, legislator or nonlegislator, must register as a

lobbyist pursuant to s. 11.045 and comply with the requirements

of that section.
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117 Section 3. Present subsection (3) of section 350.041, 146 to read:
118 Florida Statutes, is reenacted and amended, and a new subsection 147 350.042 Ex parte communications.—
119 (3) is added to that section, to read: 148 (1) A commissioner should accord to every person who is
120 350.041 Commissioners; standards of conduct.— 149| legally interested in a proceeding, or the person’s lawyer, full
121 (3) ETHICS TRAINING.—Beginning January 1, 2016, a 150 right to be heard according to law, and, except as authorized by
122 commissioner must annually complete 4 hours of ethics training 151 law, shall neither initiate nor consider ex parte communications
123 that addresses, at a minimum, s. 8, Art. II of the State 152 concerning the merits, threat, or offer of reward in any
124 Constitution, the Code of Ethics for Public Officers and 153| proceeding under s. 120.569 or s. 120.57 which is currently
125| Employees, and the public records and public meetings laws of 154 pending before the commission or which he or she knows or
126 this state. This requirement may be satisfied by completion of a 155 reasonably expects will be filed with the commission within 180
127 continuing legal education class or other continuing 156 days after the date of any such communication, other than a
128| professional education class, seminar, or presentation, if the 157| proceeding under s. 120.54 or s. 120.565, workshops, or internal
129 required subjects are covered. 158 affairs meetings. An Ne individual may not sheid discuss ex
130 (4) COMMISSION ON ETHICS.—The Commission on Ethics shall 159| parte with a commissioner the merits of any issue that he or she
131| accept and investigate any alleged violations of this section 160| knows will be filed with the commission within 180 96 days. Fhe
132 pursuant to the procedures contained in ss. 112.322-112.3241. 161| provisiens—of This subsection does shatd not apply to commission
133| The Commission on Ethics shall provide the Governor and the 162 staff.
134 Florida Public Service Commission Nominating Council with a 163 (3) (a) The Legislature finds that it is important to have
135| report of its findings and recommendations. The Governor is 164 commissioners who are educated and informed on regulatory
136| authorized to enforce the findings and recommendations of the 165| policies and developments in science, technology, business
137| Commission on Ethics, pursuant to part III of chapter 112. A 166| management, finance, law, and public policy which are associated
138| public service commissioner or a member of the Florida Public 167| with the industries that the commissioners regulate, and the
139| Service Commission Nominating Council may request an advisory 168| Legislature also finds that it is in the public interest for
140| opinion from the Commission on Ethics, pursuant to s. 169| commissioners to become educated and informed on these matters
141 112.322(3) (a), regarding the standards of conduct or 170 through active participation in meetings that are scheduled by
142| prohibitions set forth in this section and ss. 350.031, 350.04, 171| the sponsoring organization, such as sessions, programs, or
143| and 350.042. 172 conferences, which are duly noticed and open to the public.
144 Section 4. Subsections (1) and (3) and paragraph (b) of 173 (b) As used in this subsection, the term “active
145 subsection (7) of section 350.042, Florida Statutes, are amended 174 participation” or the term “participating in” includes, but is
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not limited to, attending or speaking at educational sessions,

participating in organization governance by attending meetings,

serving on committees, or in leadership positions, participating

CS for CS for SB 288

2015288c2

in panel discussions, and attending meals and receptions

associated with such events that are open to all attendees.

(c) The prohibition in subsection (1) remains in effect at

all times at such meetings wherever located. While participating

in such meetings, a commissioner shall:

1. Refrain from commenting on or discussing the subject

matter of any proceeding under s. 120.569 or s. 120.57 which is

currently pending before the commission or which he or she knows

or reasonably expects will be filed with the commission within

180 days after the meeting; and

2. Use reasonable care to ensure that the content of the

educational session or other session in which the commissioner

participates is not designed to address or create a forum to

influence the commissioner on the subject matter of any

proceeding under s. 120.569 or s. 120.57 which is currently

pending before the commission or which he or she knows or

reasonably expects will be filed with the commission within 180

days after the meeting This—seection—shall notapptyto—orat
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(7)
(b) If the Commission on Ethics finds that there has been a
violation of this section by a public service commissioner, it

shall provide the Governor and the Florida Public Service

Commission Nominating Council with a report of its findings and
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recommendations. The Governor shall remove from office a

2015288c2

commissioner who willfully and knowingly violates this section

and is authorized to enforce the findings and recommendations of
the Commission on Ethics, pursuant to part III of chapter 112.

Section 5. Section 350.0611, Florida Statutes, is amended
to read:

350.0611 Public Counsel; duties and powers.—It shall be the
duty of the Public Counsel to provide legal representation for
the people of the state in proceedings before the commission and
in proceedings before counties pursuant to s. 367.171(8). The
Public Counsel shall have such powers as are necessary to carry
out the duties of his or her office, including, but not limited
to, the following specific powers:

(1) To recommend to the commission or the counties, by
petition, the commencement of any proceeding or action or to
appear, in the name of the state or its citizens, in any
proceeding or action before the commission or the counties and
urge therein any position which he or she deems to be in the
public interest, whether consistent or inconsistent with
positions previously adopted by the commission or the counties,
and utilize therein all forms of discovery available to
attorneys in civil actions generally, subject to protective
orders of the commission or the counties which shall be
reviewable by summary procedure in the circuit courts of this
state;

(2) To have access to and use of all files, records, and
data of the commission or the counties available to any other

attorney representing parties in a proceeding before the

commission or the counties;
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(3) In any proceeding before the commission in which he or

she has participated as a party, to be a party to a settlement

agreement. If he or she is not a party to the settlement

agreement, it may not be submitted

to or approved by the

commission;

(4)43> In any proceeding in which he or she has

participated as a party, to seek review of any determination,

finding, or order of the commission or the counties, or of any

hearing examiner designated by the

commission or the counties,

in the name of the state or its citizens;

(5)+44)> To prepare and issue reports, recommendations, and

proposed orders to the commission,

the Governor, and the

Legislature on any matter or subject within the jurisdiction of

the commission, and to make such recommendations as he or she

deems appropriate for legislation relative to commission

procedures, rules, jurisdiction, personnel, and functions; and

(6) 45> To appear before other

state agencies, federal

agencies, and state and federal courts in connection with

matters under the jurisdiction of the commission, in the name of

the state or its citizens.

Section 6. Subsection (1) of section 366.05, Florida

Statutes, is amended to read:
366.05 Powers.—

(1) (a) In the exercise of such jurisdiction, the commission

shall have power to prescribe fair

and reasonable rates and

charges, classifications, standards of quality and measurements,

including the ability to adopt construction standards that

exceed the National Electrical Safety Code, for purposes of

ensuring the reliable provision of

service, and service rules
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and regulations to be observed by each public utility; to
require repairs, improvements, additions, replacements, and
extensions to the plant and equipment of any public utility when
reasonably necessary to promote the convenience and welfare of
the public and secure adequate service or facilities for those
reasonably entitled thereto; to employ and fix the compensation
for such examiners and technical, legal, and clerical employees
as it deems necessary to carry out the provisions of this
chapter; and to adopt rules pursuant to ss. 120.536(1) and
120.54 to implement and enforce the provisions of this chapter.

(b) If the commission authorizes a public utility to charge

tiered rates based upon levels of usage and to vary the billing

period, the utility may not charge a customer a higher rate

because of an increase in usage attributable to an extension of

the billing period.

(c) Notwithstanding any commission rule to the contrary, a

utility may not charge or receive a deposit in excess of the

amounts specified in subparagraphs 1. and 2.

1. For an existing customer, the total deposit cannot

exceed the total charges for 2 months of average actual usage,

calculated by adding the monthly charges from the 12-month

period immediately before the date any change in the deposit

amount is sought, dividing this total by 12, and multiplying the

result by 2.

2. For a new customer, the amount may not exceed 2 months

of projected charges, calculated using the process specified in

subparagraph 1. Once a new customer has had continuous service

for a 12-month period, the amount of the deposit shall be

recalculated, using actual usage data. Any difference between
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the projected and actual amounts must be resolved by the
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customer paying any additional amount due or the utility

returning any overcharge.

(d) If a utility has more than one rate for any customer

class, it must notify each customer in that class of the

available rates and explain how the rate is charged to the

customer. If a customer contacts the utility seeking assistance

in selecting the most advantageous rate, the utility must

provide good faith assistance to the customer. The customer is

responsible for charges for service calculated under the

selected rate.

(e) New tariffs and changes to an existing tariff, other

than an administrative change that does not substantially change

the meaning or operation of the tariff, must be approved by vote

of the commission.

Section 7. Subsection (2) of section 366.82, Florida
Statutes, 1is amended to read:

366.82 Definition; goals; plans; programs; annual reports;
energy audits.—

(2) The commission shall adopt appropriate goals for
increasing the efficiency of energy consumption and increasing
the development of demand-side renewable energy systems,
specifically including goals designed to increase the
conservation of expensive resources, such as petroleum fuels, to
reduce and control the growth rates of electric consumption, to
reduce the growth rates of weather-sensitive peak demand, and to
encourage development of demand-side renewable energy resources.
The commission may allow efficiency investments across

generation, transmission, and distribution as well as
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efficiencies within the user base. Money received by a utility

for implementation of measures to encourage development of

demand-side renewable energy systems shall be used solely for

such purpose.
Section 8. Section 366.95, Florida Statutes, is created to
read:

366.95 Financing for certain nuclear generating asset

retirement or abandonment costs.—

(1) DEFINITIONS.—As used in this section, the term:

(a) “Ancillary agreement” means any bond, insurance policy,

letter of credit, reserve account, surety bond, interest rate

lock or swap arrangement, hedging arrangement, liquidity or

credit support arrangement, or other financial arrangement

entered into in connection with nuclear asset-recovery bonds.

(b) “Assignee” means any entity, including, but not limited

to, a corporation, limited liability company, partnership or

limited partnership, public authority, trust, financing entity,

or other legally recognized entity to which an electric utility

assigns, sells, or transfers, other than as security, all or a

portion of its interest in or right to nuclear asset-recovery

property. The term also includes any entity to which an assignee

assigns, sells, or transfers, other than as security, its

interest in or right to nuclear asset-recovery property.

(c) “Commission” means the Florida Public Service

(d) “Electric utility” or “utility” has the same meaning as
in s. 366.8255.

(e) “Financing costs” means:

1. Interest and acquisition, defeasance, or redemption
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349| premiums that are payable on nuclear asset-recovery bonds; 378| collection, and periodic adjustments of the nuclear asset-
350 2. Any payment required under an ancillary agreement and 379 recovery charge; and the creation of nuclear asset-recovery
351 any amount required to fund or replenish a reserve account or 380| property.
352| other accounts established under the terms of any indenture, 381 (g) “Financing party” means any and all of the following:
353 ancillary agreement, or other financing documents pertaining to 382 holders of nuclear asset-recovery bonds and trustees, collateral
354| nuclear asset-recovery bonds; 383| agents, any party under an ancillary agreement, or any other
355 3. Any other cost related to issuing, supporting, repaying, 384| person acting for the benefit of holders of nuclear asset-
356 refunding, and servicing nuclear asset-recovery bonds, 385 recovery bonds.
357 including, but not limited to, servicing fees, accounting and 386 (h) “Financing statement” has the same meaning as in Art. 9
358 auditing fees, trustee fees, legal fees, consulting fees, 387 of the Uniform Commercial Code.
359 financial advisor fees, administrative fees, placement and 388 (i) “Nuclear asset-recovery bonds” means bonds, debentures,
360| underwriting fees, capitalized interest, rating agency fees, 389| notes, certificates of participation, certificates of beneficial
361 stock exchange listing and compliance fees, security 390 interest, certificates of ownership, or other evidences of
362 registration fees, filing fees, information technology 391 indebtedness or ownership that are issued by an electric utility
363| programming costs, and any other costs necessary to otherwise 392 or an assignee pursuant to a financing order, the proceeds of
364 ensure the timely payment of nuclear asset-recovery bonds or 393| which are used directly or indirectly to recover, finance, or
365| other amounts or charges payable in connection with the bonds, 394 refinance commission-approved nuclear asset-recovery costs and
366| including costs related to obtaining the financing order; 395| financing costs, and that are secured by or payable from nuclear
367 4. Any taxes and license fees imposed on the revenues 396 asset-recovery property. If certificates of participation or
368| generated from the collection of the nuclear asset-recovery 397| ownership are issued, references in this section to principal,
369| charge; 398| interest, or premium shall be construed to refer to comparable
370 5. Any state and local taxes, franchise, gross receipts, 399 amounts under those certificates.
371| and other taxes or similar charges, including, but not limited 400 (j) “Nuclear asset-recovery charge” means the amounts
372| to, regulatory assessment fees, in any such case whether paid, 401| authorized by the commission to repay, finance, or refinance
373| payable, or accrued; and 402 nuclear asset-recovery costs and financing costs. If determined
374 6. Any costs that are incurred by the commission for any 403| appropriate by the commission and provided for in a financing
375| outside consultants or counsel pursuant to subparagraph (2) (c)2. 404| order, such amounts are to be imposed on and be a part of all
376 (f) “Financing order” means an order that authorizes the 405 customer bills and be collected by an electric utility or its
377 issuance of nuclear asset-recovery bonds; the imposition, 406| successors or assignees, or a collection agent, in full through
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407| a nonbypassable charge that is separate and apart from the 436| other applicable capital and operating costs, accrued carrying
408 electric utility’s base rates, which charge shall be paid by all 437 charges, deferred expenses, reductions for applicable insurance
409 existing or future customers receiving transmission or 438 and salvage proceeds and previously stipulated write-downs or
410| distribution service from the electric utility or its successors 439| write-offs, if any, and the costs of retiring any existing
411 or assignees under commission-approved rate schedules or under 440 indebtedness, fees, costs, and expenses to modify existing debt
412 special contracts, even if a customer elects to purchase 441 agreements or for waivers or consents related to existing debt
413| electricity from an alternative electricity supplier following a 442| agreements.
414 fundamental change in regulation of public utilities in this 443 (1) “Nuclear asset-recovery property” means:
415| state. 444 1. All rights and interests of an electric utility or
416 (k) “Nuclear asset-recovery costs” means: 445 successor or assignee of the electric utility under a financing
417 1. At the option of and upon petition by the electric 446| order, including the right to impose, bill, collect, and receive
418| utility, and as approved by the commission pursuant to sub- 447| nuclear asset-recovery charges authorized under the financing
419 subparagraph (2) (c)1l.b., pretax costs that an electric utility 448 order and to obtain periodic adjustments to such charges as
420| has incurred or expects to incur which are caused by, associated 449| provided in the financing order; or
421 with, or remain as a result of the early retirement or 450 2. All revenues, collections, claims, rights to payments,
422 abandonment of a nuclear generating asset unit that generated 451 payments, money, or proceeds arising from the rights and
423 electricity and is located in this state where such early 452 interests specified in subparagraph 1., regardless of whether
424 retirement or abandonment is deemed to be reasonable and prudent 453 such revenues, collections, claims, rights to payment, payments,
425 by the commission through a final order approving a settlement 454| money, or proceeds are imposed, billed, received, collected, or
426| or other final order issued by the commission before July 1, 455| maintained together with or commingled with other revenues,
427 2017, and where the pretax costs to be securitized exceed $750 456| collections, rights to payment, payments, money, or proceeds.
428| million at the time of the filing of the petition. Costs 457 (m) “Pledgee” means a financing party to which an electric
429| eligible or claimed for recovery pursuant to s. 366.93 are not 458| wutility or its successors or assignees mortgages, negotiates,
430| eligible for securitization under this section unless they were 459| hypothecates, pledges, or creates a security interest or lien on
431 in the electric utility’s rate base and were included in base 460 all or any portion of its interest in or right to nuclear asset-
432 rates before retirement or abandonment. 461 recovery property.
433 2. Such pretax costs, where determined appropriate by the 462 (n) “Uniform Commercial Code” has the same meaning as in
434 commission, include, but are not limited to, the capitalized 463 chapters 670-680.
435 cost of the retired or abandoned nuclear generating asset unit, 464 (2) FINANCING ORDERS.—
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465 (a) An electric utility may petition the commission for a 494| with the commission for review and approval of those principal
466 financing order. For each petition, the electric utility shall: 495 costs no later than 60 days before filing a petition for a
467 1. Describe the nuclear asset-recovery costs; 496| financing order pursuant to this section. The commission may not
468 2. Indicate whether the utility proposes to finance all or 497| authorize any such principal costs to be included or excluded,
469 a portion of the nuclear asset-recovery costs using nuclear 498 as applicable, as nuclear asset-recovery costs if such inclusion
470| asset-recovery bonds. If the utility proposes to finance a 499| or exclusion, as applicable, of those costs would otherwise be
471| portion of such costs, the utility must identify which specific 500| precluded by such electric utility’s settlement agreement.
472 portion in the petition; 501 (c)1l. Proceedings on a petition submitted pursuant to
473 3. Estimate the financing costs related to the nuclear 502 paragraph (a) begin with the petition by an electric utility,
474 asset-recovery bonds; 503 filed subject to the timeframe specified in paragraph (b), if
475 4. Estimate the nuclear asset-recovery charges necessary to 504 applicable, and shall be disposed of in accordance with chapter
476| recover the nuclear asset-recovery costs and financing costs and 505| 120 and applicable rules, except that this section, to the
477 the period for recovery of such costs; 506 extent applicable, controls.
478 5. Estimate any projected cost savings, based on current 507 a. Within 7 days after the filing of a petition, the
479| market conditions, or demonstrate how the issuance of nuclear 508| commission shall publish a case schedule, which must place the
480 asset-recovery bonds and the imposition of nuclear asset- 509| matter before the commission on an agenda that permits a
481 recovery charges would avoid or significantly mitigate rate 510 commission decision no later than 120 days after the date the
482 impacts to customers as compared with the traditional method of 511| petition is filed.
483| financing and recovering nuclear asset-recovery costs from 512 b. No later than 135 days after the date the petition is
484 customers; 513 filed, the commission shall issue a financing order or an order
485 6. Demonstrate that securitization has a significant 514 rejecting the petition. A party to the commission proceeding may
486| 1likelihood of resulting in lower overall costs or would avoid or 515| petition the commission for reconsideration of the financing
487 significantly mitigate rate impacts compared to traditional 516| order within 5 days after the date of its issuance. The
488| method of cost recovery; and 517 commission shall issue a financing order authorizing financing
489 7. File direct testimony supporting the petition. 518| of reasonable and prudent nuclear asset-recovery costs and
490 (b) If an electric utility is subject to a settlement 519| financing costs if the commission finds that the issuance of the
491| agreement that governs the type and amount of principal costs 520| nuclear asset-recovery bonds and the imposition of nuclear
492| that could be included in nuclear asset-recovery costs, the 521| asset-recovery charges authorized by the financing order have a
493| electric utility must file a petition, or have filed a petition, 522 significant likelihood of resulting in lower overall costs or
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523| would avoid or significantly mitigate rate impacts to customers 552 subparagraph a., that the imposition and collection of nuclear
524| as compared with the traditional method of financing and 553| asset-recovery charges authorized under a financing order be
525 recovering nuclear asset-recovery costs. Any determination of 554 nonbypassable and paid by all existing and future customers
526| whether nuclear asset-recovery costs are reasonable and prudent 555| receiving transmission or distribution service from the electric
527 shall be made with reference to the general public interest and 556 utility or its successors or assignees under commission-approved
528 in accordance with paragraph (b), if applicable. 557 rate schedules or under special contracts, even if a customer
529 2. In a financing order issued to an electric utility, the 558| elects to purchase electricity from an alternative electric
530 commission shall: 559| supplier following a fundamental change in regulation of public
531 a. Except as provided in sub-subparagraph d. and in 560 wutilities in this state;
532 subparagraph 4., specify the amount of nuclear asset-recovery 561 d. Include a formula-based true-up mechanism for making
533 costs to be financed using nuclear asset-recovery bonds, taking 562 expeditious periodic adjustments in the nuclear asset-recovery
534 into consideration, to the extent the commission deems 563| charges that customers are required to pay pursuant to the
535 appropriate, any other methods used to recover these costs. The 564 financing order and for making any adjustments that are
536 commission shall describe and estimate the amount of financing 565| necessary to correct for any overcollection or undercollection
537 costs which may be recovered through nuclear asset-recovery 566 of the charges or to otherwise ensure the timely payment of
538 charges and specify the period over which such costs may be 567 nuclear asset-recovery bonds and financing costs and other
539| recovered. Any such determination as to the overall time period 568| required amounts and charges payable in connection with the
540 for cost recovery must be consistent with a settlement 569 nuclear asset-recovery bonds;
541 agreement, if any, as referenced in paragraph (b); 570 e. Specify the nuclear asset-recovery property that is, or
542 b. Determine if the proposed structuring, expected pricing, 571 shall be, created in favor of an electric utility or its
543 and financing costs of the nuclear asset-recovery bonds have a 572 successors or assignees and that shall be used to pay or secure
544 significant likelihood of resulting in lower overall costs or 573| nuclear asset-recovery bonds and all financing costs;
545| would avoid or significantly mitigate rate impacts to customers 574 f. Specify the degree of flexibility to be afforded to the
546| as compared with the traditional method of financing and 575| electric utility in establishing the terms and conditions of the
547 recovering nuclear asset-recovery costs. A financing order must 576 nuclear asset-recovery bonds, including, but not limited to,
548| provide detailed findings of fact addressing cost-effectiveness 577 repayment schedules, expected interest rates, and other
549| and associated rate impacts upon retail customers and retail 578 financing costs consistent with sub-subparagraphs a.-e.;
550 customer classes; 579 g. Require nuclear asset-recovery charges to be allocated
551 c. Require, for the period specified pursuant to sub- 580| to the customer classes using the criteria set out in s.
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equivalent was allocated in the cost-of-service study that was

approved in connection with the electric utility’s last rate

case and that is in effect during the nuclear asset-recovery

charge annual billing period. If the electric utility’s last

rate case was resolved by a settlement agreement, the cost-of-

service methodology that was adopted in the settlement agreement

in that case and that is in effect during the nuclear asset-

recovery charge annual billing period shall be used;

h. Require, after the final terms of an issuance of nuclear

asset-recovery bonds have been established and before the

issuance of nuclear asset-recovery bonds, that the electric

utility determine the resulting initial nuclear asset-recovery

charge in accordance with the financing order and that such

initial nuclear asset-recovery charge be final and effective

upon the issuance of such nuclear asset-recovery bonds without

further commission action so long as the nuclear asset-recovery

charge is consistent with the financing order; and

i. Include any other conditions that the commission

considers appropriate and that are authorized by this section.

In performing the responsibilities of this subparagraph and

subparagraph 5., the commission may engage outside consultants

or counsel. All expenses associated with such services shall be

included as part of financing costs and included in the nuclear

asset-recovery charge.

3. A financing order issued to an electric utility may

provide that creation of the electric utility’s nuclear asset-

recovery property pursuant to sub-subparagraph 2.e. is
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conditioned upon, and simultaneous with, the sale or other

transfer of the nuclear asset-recovery property to an assignee

and the pledge of the nuclear asset-recovery property to secure

nuclear asset-recovery bonds.

4. If the commission issues a financing order and nuclear

asset-recovery bonds are issued, the electric utility or

assignee must file with the commission at least biannually a

petition or a letter applying the formula-based true-up

mechanism pursuant to sub-subparagraph 2.d. and, based on

estimates of consumption for each rate class and other

mathematical factors, requesting administrative approval to make

the adjustments described in sub-subparagraph 2.d. The review of

such a request is limited to determining whether there is any

mathematical error in the application of the formula-based

mechanism relating to the amount of any overcollection or

undercollection of nuclear asset-recovery charges and the amount

of any adjustment. Such adjustments shall ensure the recovery of

revenues sufficient to provide for the timely payment of

principal, interest, acquisition, defeasance, financing costs,

or redemption premium and other fees, costs, and charges

relating to nuclear asset-recovery bonds approved under the

financing order. Within 60 days after receiving an electric

utility’s request pursuant to this paragraph, the commission

must approve the request or inform the electric utility of any

mathematical errors in its calculation. If the commission

informs the utility of mathematical errors in its calculation,

the utility may correct its error and refile its request. The

timeframes previously described in this paragraph apply to a

refiled request.
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639 5. Within 120 days after the issuance of nuclear asset- 668| the right to defer or postpone such assignment, sale, transfer,
640| recovery bonds, the electric utility shall file with the 669| or issuance. If the electric utility decides not to cause
641 commission information on the actual costs of the nuclear asset- 670 nuclear asset-recovery bonds to be issued, the electric utility
642 recovery bonds issuance. The commission shall review, on a 671| may not recover financing costs as defined in paragraph (1) (e)
643 reasonably comparable basis, such information to determine if 672 from customers.
644 such costs incurred in the issuance of the bonds resulted in the 673 (d) At the request of an electric utility, the commission
645| lowest overall costs that were reasonably consistent with market 674| may commence a proceeding and issue a subsequent financing order
646| conditions at the time of the issuance and the terms of the 675| that provides for refinancing, retiring, or refunding nuclear
647 financing order. The commission may disallow all incremental 676| asset-recovery bonds issued pursuant to the original financing
648 issuance costs in excess of the lowest overall costs by 677 order if the commission finds that the subsequent financing
649 requiring the electric utility to make a credit to the capacity 678 order satisfies all of the criteria specified in paragraph (c).
650 cost recovery clause in an amount equal to the excess of actual 679| Effective upon retirement of the refunded nuclear asset-recovery
651 issuance costs incurred, and paid for out of nuclear asset- 680 bonds and the issuance of new nuclear asset-recovery bonds, the
652 recovery bonds proceeds, and the lowest overall issuance costs 681 commission shall adjust the related nuclear asset-recovery
653| as determined by the commission. The commission may not make 682 charges accordingly.
654 adjustments to the nuclear asset-recovery charges for any such 683 (e) Within 30 days after the commission issues a financing
655| excess issuance costs. 684| order or a decision denying a request for reconsideration or, if
656 6. Subsequent to the transfer of nuclear asset-recovery 685| the request for reconsideration is granted, within 30 days after
657 property to an assignee or the issuance of nuclear asset- 686 the commission issues its decision on reconsideration, an
658 recovery bonds authorized thereby, whichever is earlier, a 687| adversely affected party may petition for judicial review in the
659| financing order is irrevocable and, except as provided in 688| Florida Supreme Court. The petition for review must be served
660 subparagraph 4. and paragraph (d), the commission may not amend, 689 upon the executive director of the commission personally or by
661| modify, or terminate the financing order by any subsequent 690| service at the office of the commission. Review on appeal shall
662 action or reduce, impair, postpone, terminate, or otherwise 691 be based solely on the record before the commission and briefs
663 adjust nuclear asset-recovery charges approved in the financing 692 to the court and is limited to determining whether the financing
664 order. After the issuance of a financing order, the electric 693 order, or the order on reconsideration, conforms to the state
665| wutility retains sole discretion regarding whether to assign, 694 constitution and laws of this state and federal law and is
666 sell, or otherwise transfer nuclear asset-recovery property or 695| within the authority of the commission under this section.
667| to cause nuclear asset-recovery bonds to be issued, including 696 Inasmuch as delay in the determination of the appeal of a
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697 financing order will delay the issuance of nuclear asset- 726| electric utility which is consistent with the financing order to
698 recovery bonds, thereby diminishing savings to customers which 727 be unjust or unreasonable.
699| might be achieved if such nuclear asset-recovery bonds were 728 (b) The commission may not order or otherwise directly or
700| issued as contemplated by a financing order, the Florida Supreme 729| indirectly require an electric utility to use nuclear asset-
701 Court shall proceed to hear and determine the action as 730 recovery bonds to finance any project, addition, plant,
702 expeditiously as practicable and give the action precedence over 731 facility, extension, capital improvement, equipment, or any
703| other matters not accorded similar precedence by law. 732| other expenditure, unless that expenditure is a nuclear asset-
704 (f)1. A financing order remains in effect and all such 733 recovery cost and the electric utility has filed a petition
705| nuclear asset-recovery property continues to exist until nuclear 734| pursuant to paragraph (2) (a) to finance such expenditure using
706 asset-recovery bonds issued pursuant to the financing order have 735 nuclear asset-recovery bonds. The commission may not refuse to
707| been paid in full and all commission-approved financing costs of 736| allow an electric utility to recover nuclear asset-recovery
708| such nuclear asset-recovery bonds have been recovered in full. 737| costs in an otherwise permissible fashion, or refuse or
709 2. A financing order issued to an electric utility remains 738 condition authorization or approval pursuant to s. 366.04 of the
710 in effect and unabated notwithstanding the reorganization, 739| issuance and sale by an electric utility of securities or the
711| bankruptcy, or other insolvency proceedings, or merger, or sale 740| assumption by it of liabilities or obligations, solely because
712 of the electric utility or its successors or assignees. 741 of the potential availability of nuclear asset-recovery cost
713 (3) EXCEPTIONS TO COMMISSION JURISDICTION.— 742 financing.
714 (a) If the commission issues a financing order to an 743 (4) ELECTRIC UTILITY DUTIES.—The electric bills of an
715 electric utility pursuant to this section, the commission may 744 electric utility that has obtained a financing order and caused
716 not, in exercising its powers and carrying out its duties 745| nuclear asset-recovery bonds to be issued must:
717 regarding any matter within its authority pursuant to this 746 (a) Explicitly reflect that a portion of the charges on
718| chapter, consider the nuclear asset-recovery bonds issued 747 such bill represents nuclear asset-recovery charges approved in
719| pursuant to the financing order to be the debt of the electric 748| a financing order issued to the electric utility and, if the
720| wutility other than for federal income tax purposes, consider the 749| nuclear asset-recovery property has been transferred to an
721| nuclear asset-recovery charges paid under the financing order to 750 assignee, must include a statement to the effect that the
722| be the revenue of the electric utility for any purpose, or 751| assignee is the owner of the rights to nuclear asset-recovery
723| consider the nuclear asset-recovery costs or financing costs 752 charges and that the electric utility or other entity, if
724 specified in the financing order to be the costs of the electric 753 applicable, is acting as a collection agent or servicer for the
725| utility, nor may the commission determine any action taken by an 754| assignee. The tariff applicable to customers must indicate the
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755 nuclear asset-recovery charge and the ownership of that charge. 784 recovered in full.
756 (b) Include the nuclear asset-recovery charge on each 785 3. All or any portion of nuclear asset-recovery property
757 customer’s bill as a separate line item titled “Asset 786| specified in a financing order issued to an electric utility may
758 Securitization Charge” and include both the rate and the amount 787 be transferred, sold, conveyed, or assigned to a successor or
759 of the charge on each bill. 788 assignee, that is wholly owned, directly or indirectly, by the
760 789 electric utility, created for the limited purpose of acquiring,
761| The failure of an electric utility to comply with this 790 owning, or administering nuclear asset-recovery property or
762 subsection does not invalidate, impair, or affect any financing 791 issuing nuclear asset-recovery bonds under the financing order.
763 order, nuclear asset-recovery property, nuclear asset-recovery 792| All or any portion of nuclear asset-recovery property may be
764 charge, or nuclear asset-recovery bonds, but does subject the 793 pledged to secure nuclear asset-recovery bonds issued pursuant
765| electric utility to penalties under s. 366.095. 794| to the financing order, amounts payable to financing parties and
766 (5) NUCLEAR ASSET-RECOVERY PROPERTY.— 795 to counterparties under any ancillary agreements, and other
767 (a)l. All nuclear asset-recovery property that is specified 796 financing costs. Each such transfer, sale, conveyance,
768 in a financing order constitutes an existing, present property 797 assignment, or pledge by an electric utility or affiliate of an
769| right or interest therein, notwithstanding that the imposition 798| electric utility is considered to be a transaction in the
770 and collection of nuclear asset-recovery charges depends on the 799 ordinary course of business.
771 electric utility, to which the financing order is issued, 800 4. If an electric utility defaults on any required payment
772| performing its servicing functions relating to the collection of 801| of charges arising from nuclear asset-recovery property
773| nuclear asset-recovery charges and on future electricity 802 specified in a financing order, a court, upon application by an
774 consumption. Such property exists whether or not the revenues or 803| interested party, and without limiting any other remedies
775| proceeds arising from the property have been billed, have 804| available to the applying party, shall order the sequestration
776 accrued, or have been collected and notwithstanding the fact 805 and payment of the revenues arising from the nuclear asset-
777| that the value or amount of the property is dependent on the 806| recovery property to the financing parties. Any such financing
778| future provision of service to customers by the electric utility 807| order remains in full force and effect notwithstanding any
779| or its successors or assignees. 808| reorganization, bankruptcy, or other insolvency proceedings with
780 2. Nuclear asset-recovery property specified in a financing 809| respect to the electric utility or its successors or assignees.
781| order exists until nuclear asset-recovery bonds issued pursuant 810 5. The interest of a transferee, purchaser, acquirer,
782 to the financing order are paid in full and all financing costs 811 assignee, or pledgee in nuclear asset-recovery property
783| and other costs of such nuclear asset-recovery bonds have been 812 specified in a financing order issued to an electric utility,
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813| and in the revenue and collections arising from that property, 842 2. The creation, attachment, granting, perfection,
814 is not subject to setoff, counterclaim, surcharge, or defense by 843| priority, and enforcement of liens and security interests in
815 the electric utility or any other person or in connection with 844 nuclear asset-recovery property to secure nuclear asset-recovery
816| the reorganization, bankruptcy, or other insolvency of the 845| bonds is governed solely by this section and, except to the
817 electric utility or any other entity. 846 extent provided in this section, not by the Uniform Commercial
818 6. Any successor to an electric utility, whether pursuant 847| Code.
819| to any reorganization, bankruptcy, or other insolvency 848 3. A valid, enforceable, and attached lien and security
820| proceeding or whether pursuant to any merger or acquisition, 849| interest in nuclear asset-recovery property may be created only
821 sale, or other business combination, or transfer by operation of 850| wupon the later of:
822 law, as a result of electric utility restructuring or otherwise, 851 a. The issuance of a financing order;
823| must perform and satisfy all obligations of, and have the same 852 b. The execution and delivery of a security agreement with
824 rights under a financing order as, the electric utility under 853| a financing party in connection with the issuance of nuclear
825 the financing order in the same manner and to the same extent as 854 asset-recovery bonds; or
826| the electric utility, including collecting and paying to the 855 c. The receipt of value for nuclear asset-recovery bonds.
827 person entitled to receive the revenues, collections, payments, 856
828 or proceeds of the nuclear asset-recovery property. 857| A wvalid, enforceable, and attached security interest is
829 (b)1. Except as provided in this section, the Uniform 858| perfected against third parties as of the date of filing of a
830| Commercial Code does not apply to nuclear asset-recovery 859| financing statement in the Florida Secured Transaction Registry,
831 property or any right, title, or interest of an electric utility 860 as defined in s. 679.527, in accordance with subparagraph 4.,
832| or assignee described in subparagraph (1) (1)1., whether before 861| and is thereafter a continuously perfected lien; and such
833| or after the issuance of the financing order. In addition, such 862 security interest in the nuclear asset-recovery property and all
834 right, title, or interest pertaining to a financing order, 863| proceeds of such nuclear asset-recovery property, whether or not
835 including, but not limited to, the associated nuclear asset- 864 billed, accrued, or collected, and whether or not deposited into
836| recovery property and any revenues, collections, claims, rights 865| a deposit account and however evidenced, has priority in
837 to payment, payments, money, or proceeds of or arising from 866 accordance with subparagraph 8. and takes precedence over any
838| nuclear asset-recovery charges pursuant to such order, is not 867 subsequent judicial or other lien creditor. A continuation
839| deemed proceeds of any right or interest other than in the 868| statement does not need to be filed to maintain such perfection.
840| financing order and the nuclear asset-recovery property arising 869 4. Financing statements required to be filed pursuant to
841 from the order. 870 this section must be filed, maintained, and indexed in the same
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871| manner and in the same system of records maintained for the 900| filing as provided in subparagraph 4.
872 filing of financing statements in the Florida Secured 901 8. The priority of the conflicting interests of pledgees in
873| Transaction Registry, as defined in s. 679.527. The filing of 902| the same interest or rights in any nuclear asset-recovery
874 such a financing statement is the only method of perfecting a 903| property is determined as follows:
875 lien or security interest on nuclear asset-recovery property. 904 a. Conflicting perfected interests or rights of pledgees
876 5. The priority of a lien and security interest perfected 905 rank according to priority in time of perfection. Priority dates
877| under this paragraph is not impaired by any later modification 906 from the time a filing covering the interest or right is made in
878 of the financing order or nuclear asset-recovery property or by 907 accordance with this paragraph.
879 the commingling of funds arising from nuclear asset-recovery 908 b. A perfected interest or right of a pledgee has priority
880| property with other funds, and any other security interest that 909 over a conflicting unperfected interest or right of a pledgee.
881| may apply to those funds is terminated as to all funds 910 c. A perfected interest or right of a pledgee has priority
882| transferred to a segregated account for the benefit of an 911| over a person who becomes a lien creditor after the perfection
883 assignee or a financing party or to an assignee or financing 912 of such pledgee’s interest or right.
884| party directly. 913 (c) The sale, assignment, or transfer of nuclear asset-
885 6. If a default or termination occurs under the terms of 914 recovery property is governed by this paragraph. All of the
886 the nuclear asset-recovery bonds, the financing parties or their 915 following apply to a sale, assignment, or transfer under this
887 representatives may foreclose on or otherwise enforce their lien 916| paragraph:
888 and security interest in any nuclear asset-recovery property as 917 1. The sale, conveyance, assignment, or other transfer of
889| if they were a secured party under Art. 9 of the Uniform 918| nuclear asset-recovery property by an electric utility to an
890| Commercial Code; and a court may order that amounts arising from 919| assignee that the parties have in the governing documentation
891| nuclear asset-recovery property be transferred to a separate 920| expressly stated to be a sale or other absolute transfer is an
892 account for the financing parties’ benefit, to which their lien 921 absolute transfer and true sale of, and not a pledge of or
893| and security interest applies. Upon application by or on behalf 922 secured transaction relating to, the transferor’s right, title,
894 of the financing parties to a circuit court of this state, the 923 and interest in, to, and under the nuclear asset-recovery
895 court shall order the sequestration and payment to the financing 924 property, other than for federal and state income and franchise
896| parties of revenues arising from the nuclear asset-recovery 925 tax purposes. After such a transaction, the nuclear asset-
897| property. 926| recovery property is not subject to any claims of the transferor
898 7. The interest of a pledgee of an interest or any rights 927 or the transferor’s creditors, other than creditors holding a
899| in any nuclear asset-recovery property is not perfected until 928| prior security interest in the nuclear asset-recovery property
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929| perfected under paragraph (b). 958| property or credit enhancement by the electric utility or its
930 2. The characterization of the sale, conveyance, 959 affiliates with respect to such nuclear asset-recovery bonds.
931| assignment, or other transfer as a true sale or other absolute 960 3. Any right that an electric utility has in the nuclear
932| transfer under subparagraph 1. and the corresponding 961| asset-recovery property before its pledge, sale, or transfer or
933 characterization of the transferee’s property interest are not 962 any other right created under this section or created in the
934| affected by: 963| financing order and assignable under this section or assignable
935 a. Commingling of amounts arising with respect to the 964| pursuant to a financing order is property in the form of a
936 nuclear asset-recovery property with other amounts; 965 contract right. Transfer of an interest in nuclear asset-
937 b. The retention by the transferor of a partial or residual 966 recovery property to an assignee is enforceable only upon the
938 interest, including an equity interest, in the nuclear asset- 967 later of the issuance of a financing order, the execution and
939 recovery property, whether direct or indirect, or whether 968 delivery of transfer documents to the assignee in connection
940| subordinate or otherwise; 969| with the issuance of nuclear asset-recovery bonds, and the
941 c. Any recourse that the transferee may have against the 970 receipt of value. An enforceable transfer of an interest in
942 transferor other than any such recourse created, contingent 971 nuclear asset-recovery property to an assignee is perfected
943| wupon, or otherwise occurring or resulting from one or more of 972| against all third parties, including subsequent judicial or
944 the transferor’s customers’ inability or failure to timely pay 973 other lien creditors, when a notice of that transfer has been
945 all or a portion of the nuclear asset-recovery charge; 974 given by the filing of a financing statement in accordance with
946 d. Any indemnifications, obligations, or repurchase rights 975| subparagraph (b)4. The transfer is perfected against third
947| made or provided by the transferor, other than indemnity or 976| parties as of the date of filing.
948 repurchase rights based solely upon a transferor’s customers’ 977 4. Financing statements required to be filed under this
949| inability or failure to timely pay all or a portion of the 978| section must be maintained and indexed in the same manner and in
950| nuclear asset-recovery charge; 979| the same system of records maintained for the filing of
951 e. The responsibility of the transferor to collect nuclear 980| financing statements in the Florida Secured Transaction
952| asset-recovery charges; 981| Registry, as defined in s. 679.527. The filing of such a
953 f. The treatment of the sale, conveyance, assignment, or 982 financing statement is the only method of perfecting a transfer
954 other transfer for tax, financial reporting, or other purposes; 983 of nuclear asset-recovery property.
955| or 984 5. The priority of a transfer perfected under this section
956 g. The granting or providing to holders of nuclear asset- 985 is not impaired by any later modification of the financing order
957 recovery bonds a preferred right to the nuclear asset-recovery 986| or nuclear asset-recovery property or by the commingling of
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987 funds arising from nuclear asset-recovery property with other 1016| and states that such agreement or financing statement covers all
988 funds. Any other security interest that may apply to those 1017 or part of such property described in such financing order. This
989 funds, other than a security interest perfected under paragraph 1018 subsection applies to all purported transfers of, and all
990 (b), is terminated when they are transferred to a segregated 1019| purported grants or liens or security interests in, nuclear
991| account for the assignee or a financing party. If nuclear asset- 1020| asset-recovery property, regardless of whether the related sale
992 recovery property has been transferred to an assignee or 1021 agreement, purchase agreement, other transfer agreement,
993 financing party, any proceeds of that property must be held in 1022 security agreement, pledge agreement, or other security document
994 trust for the assignee or financing party. 1023| was entered into, or any financing statement was filed, before
995 6. The priority of the conflicting interests of assignees 1024 or after the effective date of this section.
996 in the same interest or rights in any nuclear asset-recovery 1025 (7) FINANCING STATEMENTS.—All financing statements
997 property is determined as follows: 1026 referenced in this section are subject to Part V of Art. 9 of
998 a. Conflicting perfected interests or rights of assignees 1027| the Uniform Commercial Code, except that the requirement as to
999 rank according to priority in time of perfection. Priority dates 1028 continuation statements does not apply.
1000 from the time a filing covering the transfer is made in 1029 (8) CHOICE OF LAW.—The law governing the wvalidity,
1001| accordance with subparagraph (b)4. 1030| enforceability, attachment, perfection, priority, and exercise
1002 b. A perfected interest or right of an assignee has 1031 of remedies with respect to the transfer of an interest or right
1003| priority over a conflicting unperfected interest or right of an 1032| or the pledge or creation of a security interest in any nuclear
1004 assignee. 1033 asset-recovery property shall be the laws of this state, and
1005 c. A perfected interest or right of an assignee has 1034| exclusively, the laws of this section.
1006| priority over a person who becomes a lien creditor after the 1035 (9) NUCLEAR ASSET-RECOVERY BONDS NOT PUBLIC DEBT.—The state
1007| perfection of such assignee’s interest or right. 1036 or its political subdivisions are not liable on any nuclear
1008 (6) DESCRIPTION OR INDICATION OF PROPERTY.—The description 1037 asset-recovery bonds, and the bonds are not a debt or a general
1009| of nuclear asset-recovery property being transferred to an 1038| obligation of the state or any of its political subdivisions,
1010| assignee in any sale agreement, purchase agreement, or other 1039| agencies, or instrumentalities. An issue of nuclear asset-
1011 transfer agreement, granted or pledged to a pledgee in any 1040 recovery bonds does not, directly or indirectly or contingently,
1012 security agreement, pledge agreement, or other security 1041| obligate the state or any agency, political subdivision, or
1013| document, or indicated in any financing statement is only 1042 instrumentality of the state to levy any tax or make any
1014 sufficient if such description or indication describes the 1043 appropriation for payment of the nuclear asset-recovery bonds,
1015| financing order that created the nuclear asset-recovery property 1044| other than in their capacity as consumers of electricity. This
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1045| subsection does not preclude bond guarantees or enhancements 1074 financing parties that the state will not:
1046| pursuant to this section. All nuclear asset-recovery bonds must 1075 1. Alter the provisions of this section which make the
1047 contain on the face thereof a statement to the following effect: 1076| nuclear asset-recovery charges imposed by a financing order
1048| “Neither the full faith and credit nor the taxing power of the 1077 irrevocable, binding, and nonbypassable charges;
1049 State of Florida is pledged to the payment of the principal of, 1078 2. Take or permit any action that impairs or would impair
1050 or interest on, this bond.” 1079 the value of nuclear asset-recovery property or revises the
1051 (10) NUCLEAR ASSET-RECOVERY BONDS AS LEGAL INVESTMENTS WITH 1080 nuclear asset-recovery costs for which recovery is authorized;
1052 RESPECT TO INVESTORS THAT REQUIRE STATUTORY AUTHORITY REGARDING 1081 or
1053| LEGAL INVESTMENT.—All of the following entities may legally 1082 3. Except as authorized under this section, reduce, alter,
1054 invest any sinking funds, moneys, or other funds belonging to 1083 or impair nuclear asset-recovery charges that are to be imposed,
1055 them or under their control in nuclear asset-recovery bonds: 1084 collected, and remitted for the benefit of the bondholders and
1056 (a) The state, the investment board, municipal 1085 other financing parties until any and all principal, interest,
1057 corporations, political subdivisions, public bodies, and public 1086| premium, financing costs and other fees, expenses, or charges
1058| officers, except for members of the commission. 1087 incurred, and any contracts to be performed, in connection with
1059 (b) Banks and bankers, savings and loan associations, 1088 the related nuclear asset-recovery bonds have been paid and
1060 credit unions, trust companies, savings banks and institutions, 1089 performed in full.
1061 investment companies, insurance companies, insurance 1090
1062| associations, and other persons carrying on a banking or 1091| This paragraph does not preclude limitation or alteration if
1063| insurance business. 1092 full compensation is made by law for the full protection of the
1064 (c) Personal representatives, guardians, trustees, and 1093 nuclear asset-recovery charges collected pursuant to a financing
1065 other fiduciaries. 1094| order and of the holders of nuclear asset-recovery bonds and any
1066 (d) All other persons whatsoever who are now or may 1095 assignee or financing party entering into a contract with the
1067| hereafter be authorized to invest in bonds or other obligations 1096| electric utility.
1068| of a similar nature. 1097 (c) Any person or entity that issues nuclear asset-recovery
1069 (11) STATE PLEDGE.— 1098| bonds may include the pledge specified in paragraph (b) in the
1070 (a) For purposes of this subsection, the term “bondholder” 1099 nuclear asset-recovery bonds and related documentation.
1071| means a person who holds a nuclear asset-recovery bond. 1100 (12) NOT AN ELECTRIC UTILITY.—An assignee or financing
1072 (b) The state pledges to and agrees with bondholders, the 1101 party is not an electric utility or person providing electric
1073| owners of the nuclear asset-recovery property, and other 1102 service by virtue of engaging in the transactions described in
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(13) CONFLICTS.—If there is a conflict between this section

and any other law regarding the attachment, assignment, or

perfection, or the effect of perfection, or priority of,

assignment or transfer of, or security interest in nuclear

asset-recovery property, this section governs.

(14) EFFECT OF INVALIDITY ON ACTIONS.—Effective on the date

that nuclear asset-recovery bonds are first issued under this

section, if any provision of this section is held to be invalid

or is invalidated, superseded, replaced, repealed, or expires

for any reason, that occurrence does not affect the validity of

any action allowed under this section which is taken by an

electric utility, an assignee, a financing party, a collection

agent, or a party to an ancillary agreement; and any such action

remains in full force and effect with respect to all nuclear

asset-recovery bonds issued or authorized in a financing order

issued under this section before the date that such provision is

held to be invalid or is invalidated, superseded, replaced, or

repealed, or that expires for any reason.

(15) PENALTIES.—A violation of this section or of a

financing order issued under this section subjects the utility

that obtained the order to penalties under s. 366.095 and to any

other penalties or remedies that the commission determines are

necessary to achieve the intent of this section and the intent

and terms of the financing order and to prevent any increase in

financial impact to the utility’s customers above that set forth

in the financing order. If the commission orders a penalty or a

remedy for a violation, the monetary penalty or remedy and the

costs of defending against the proposed penalty or remedy may
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not be recovered from the customers. The commission may not make

adjustments to nuclear asset-recovery charges for any such

penalties or remedies.

Section 9. For the purpose of incorporating the amendment
made by this act to section 350.01, Florida Statutes, in a
reference thereto, paragraph (a) of subsection (1) of section
403.537, Florida Statutes, is reenacted to read:

403.537 Determination of need for transmission line; powers
and duties.—

(1) (a) Upon request by an applicant or upon its own motion,
the Florida Public Service Commission shall schedule a public
hearing, after notice, to determine the need for a transmission
line regulated by the Florida Electric Transmission Line Siting
Act, ss. 403.52-403.5365. The notice shall be published at least
21 days before the date set for the hearing and shall be
published by the applicant in at least one-quarter page size
notice in newspapers of general circulation, and by the
commission in the manner specified in chapter 120, by giving
notice to counties and regional planning councils in whose
jurisdiction the transmission line could be placed, and by
giving notice to any persons who have requested to be placed on
the mailing list of the commission for this purpose. Within 21
days after receipt of a request for determination by an
applicant, the commission shall set a date for the hearing. The
hearing shall be held pursuant to s. 350.01 within 45 days after
the filing of the request, and a decision shall be rendered
within 60 days after such filing.

Section 10. For the purpose of incorporating the amendment

made by this act to section 350.01, Florida Statutes, in a
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reference thereto, paragraph (a) of subsection (1) of section
403.9422, Florida Statutes, is reenacted to read:

403.9422 Determination of need for natural gas transmission
pipeline; powers and duties.—

(1) (a) Upon request by an applicant or upon its own motion,
the commission shall schedule a public hearing, after notice, to
determine the need for a natural gas transmission pipeline
regulated by ss. 403.9401-403.9425. Such notice shall be
published at least 45 days before the date set for the hearing
and shall be published in at least one-quarter page size in
newspapers of general circulation and in the Florida
Administrative Register, by giving notice to counties and
regional planning councils in whose jurisdiction the natural gas
transmission pipeline could be placed, and by giving notice to
any persons who have requested to be placed on the mailing list
of the commission for this purpose. Within 21 days after receipt
of a request for determination by an applicant, the commission
shall set a date for the hearing. The hearing shall be held
pursuant to s. 350.01 within 75 days after the filing of the
request, and a decision shall be rendered within 90 days after
such filing.

Section 11. For the purpose of incorporating the amendment
made by this act to sections 350.031, 350.041, and 350.042,
Florida Statutes, in a reference thereto, section 350.043,
Florida Statutes, is reenacted to read:

350.043 Enforcement and interpretation.—Any violation of s.
350.031, s. 350.04, s. 350.041, s. 350.042, or s. 350.0605 by a
commissioner, former commissioner, former employee, or Public

Service Commission Nominating Council member shall be punishable
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as provided in ss. 112.317 and 112.324. The Commission on Ethics
is hereby given the power and authority to investigate
complaints of violation of this chapter in the manner provided
in part III of chapter 112, as if this section were included in
that part. A commissioner may request an advisory opinion from
the Commission on Ethics as provided by s. 112.322(3) (a).

Section 12. This act shall take effect July 1, 2015.
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Dear Chair Lee;

I respectfully request consideration of Senate Bill 288 regarding Utilities Regulation by the
Senate Appropriations Committee. The bill was favorably referred by the Committee on
Communications, Energy, and Public Utilities on February 17th.

This bill would establish tougher regulations for Florida investor-owned electric utility
companies and more accountability for the Florida Public Service Commission (PSC).

If you have any questions regarding this legislation, please contact me. Thank you in advance
for your consideration.

ack Latvala
State Senator
District 20

Ce: Cindy Kynoch, Staff Director: Ann Roberts, Administrative Assistant
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Government); Environmental Preservation and Conservation Committee; and Senator
Simpson

SUBJECT: Petroleum Restoration Program
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ANALYST STAFF DIRECTOR REFERENCE ACTION
1. Gudeman Uchino EP Fav/CS
2. Howard DeLoach AGG Recommend: Fav/CS
3. Howard Kynoch AP Pre-meeting
Please see Section IX. for Additional Information:
COMMITTEE SUBSTITUTE - Substantial Changes
Summary:

PCS/CS/SB 314 revises certain provisions of the Petroleum Restoration Program. Specifically,
the bill:

Expands the eligibility requirements of the Abandoned Tanks Restoration Program (ATRP);
Removes the provision that a property owner must provide evidence that he or she had a
complete understanding of the previous ownership and use of the property prior to acquiring
the property;

Removes the exclusion eligibility for sites which are owned by a person who had knowledge
of the polluting condition when title was acquired;

Changes the name of the low scored site initiative to the Low-Risk Site Initiative (LRSI) and
revises the criteria that must be met to participate in the LRSI;

Increases the amount of money that may be encumbered from the Inland Protection Trust
Fund each year to fund the LRSI from $10 million to $15 million, and increases the funding
limit per site from $30,000 to $35,000;

Decreases the number of sites that may be bundled and eligible to compete for performance
based contracts under the Advanced Cleanup Program (ACP) from 20 to 10;

Increases the annual funding cap from $15 million to $25 million for the Advanced Cleanup
Program (ACP); and
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e Allows a property owner or responsible party to enter into a voluntary cost share agreement
for bundling multiple sites and specifies the sites are not subject to the agency term
contractor assignment pursuant to rule.

The amended eligibility requirements for the Abandoned Tank Restoration Program (ATRP) and
the Petroleum Cleanup Participation Program (PCPP) is projected to have an increased recurring
cost of $6 million to the Inland Protection Trust Fund within the Department of Environmental
Protection (DEP). In addition, the DEP estimates an additional cost of $14 million to cover the
potential backlog in the PCPP program. Senate Bill 2500, the Senate’s Fiscal Year 2015-2016
General Appropriations Bill, provides $110 million from the Inland Protection Trust Fund within
the DEP for the Petroleum Tanks Cleanup program, in addition to base operational funding. The
bill would increase program costs.

The bill provides an effective date of July 1, 2015.
. Present Situation:
Restoration of Petroleum Contaminated Sites

The Division of Waste Management within the Department of Environmental Protection (DEP)
regulates underground and aboveground storage tank systems. In 1983, Florida became one of
the first states to pass legislation and adopt rules to regulate underground and aboveground
storage tanks.! Leaking storage tanks pose a significant threat to groundwater quality, and
Florida relies on groundwater for about 92 percent of its drinking water needs.?

As of February 25, 2015, 8,378 discharges have been closed since the program began in 1986.
There are approximately 5,011 discharges undergoing some phase of remediation and 5,074
discharges that are waiting for remediation. Site rehabilitation funding is based on the available
budget and the priority score. The score for each site ranges from five to 115, with five
representing a very low potential threat to human health and the environment and 115
representing a substantial potential threat. The DEP is currently funding the remediation of
discharges that score 30 or above. The total number of sites that are currently eligible for state
funding varies as sites are closed out and new sites are added to the program.®

State Underground Petroleum Environmental Response Act

In 1986, the Legislature passed the State Underground Petroleum Environmental Response Act
(SUPER Act) to address the problem of pollution from leaking underground petroleum storage
systems. The SUPER Act authorized the DEP to establish criteria for the prioritization,
assessment, cleanup, and reimbursement for cleanup of contaminated sites. The SUPER Act also
created the Inland Protection Trust Fund, which is funded by a tax on petroleum products
imported or produced in Florida, and serves as a repository for the various petroleum
contamination cleanup programs. The SUPER Act established the Early Detection Incentive

! See ch. 83-310, Laws of Fla.

2 DEP, Storage Tank Compliance, http://www.dep.state.fl.us/waste/categories/tanks/ (last visited Mar. 9, 2015).

3 DEP, Senate Bill 314 Agency Analysis, 3, (Jan. 20, 2015) (on file with the Senate Committee on Environmental Preservation
and Conservation).
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Program (EDI), which provided site owners with the option of conducting the cleanup
themselves and then receiving reimbursement from the Inland Protection Trust Fund, or having
the state conduct the cleanup in priority order.*

Petroleum Liability Insurance Program

In 1988, the Legislature created the Petroleum Liability Insurance Program (PLIP) to provide
third-party liability insurance to qualified program participants. The PLIP provided up to $1
million of liability insurance for each incident of petroleum contamination.® The program was
revised in 1989 and renamed to the Petroleum Liability Insurance and Restoration Program
(PLIRP). The PLIRP allowed eligible petroleum facilities to purchase $1 million in pollution
liability protection from a state contracted insurer and provided $1 million worth of site
restoration coverage through reimbursement or state-funded cleanup.®

Abandoned Tank Restoration Program

In 1990, the Legislature established the Abandoned Tank Restoration Program (ATRP). The
ATRP was created to address the contamination at facilities that had out-of-service or abandoned
tanks as of March 1990. The ATRP originally had a one-year application period, but the deadline
was subsequently extended to 1992, then 1994. In 1996, the Legislature waived the deadline
indefinitely for owners who are unable to pay for the closure of abandoned tanks. To be eligible
for the ATRP, applicants must certify that the petroleum system has not stored petroleum
products for consumption, use, or sale since March 1, 1990.” There are currently 4,084 eligible
ATRP discharges and 2,078 discharges have been remediated.®

The Reimbursement Program

The Legislature began to phase out the state’s role in the cleanup process in 1992 by shifting the
cleanup of sites to the reimbursement program,® which was funded by increasing the excise tax
on petroleum and petroleum products.’® The reimbursement program proved costly, and within a
few years the reimbursement amount exceeded the administrative capacity of the DEP and the
financial resources of the Inland Protection Trust Fund. By 1996, over 18,000 petroleum sites
had been identified as contaminated and the program had accumulated $551.5 million in
outstanding reimbursement claims.!

In 1995, the Legislature passed a temporary measure to address the large backlog of
reimbursement applications and unpaid claims and required a review of the petroleum

# Section 376.3071, F.S.

® Section 376.3072, F.S.

& Chapter 89-188, Laws of Fla.

7 Section 376.305, F.S.

8 DEP, Senate Bill 314 Agency Analysis, 3, (Jan. 20, 2015) (on file with the Senate Committee on Environmental Preservation
and Conservation).

% The term “cleanup sites” includes contaminated sites that are being remediated by the state or the property owner.

10 Chapter 92-30, Laws of Fla.

11 Comm. on Environmental Preservation and Conservation, the Florida Senate, Underground Petroleum Storage Tank
Cleanup Program, (Interim Report 2005-153) (Nov. 2004).
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underground storage tanks program. The measure only funded the remediation of sites that had
received prior notice from the DEP.1?

Petroleum Preapproval Program

The Petroleum Preapproval Program was implemented by the Legislature in 1996 in order to
address the backlog of reimbursement applications and excessive costs to the Inland Protection
Trust Fund (IPTF).® The program required state-funded cleanup of sites to be done on a
preapproved basis, in priority order, and within the current fiscal year’s budget. The program
also required the DEP to use risk-based correction action (RBCA) principles in the cleanup
criteria rule. The DEP preapproved all cleanup costs for performance based contracts using
competitive bid procedures or negotiated contracts.

Advanced Cleanup Program

The Advanced Cleanup Program (ACP) was also created in 1996 to allow property owners or
responsible parties the opportunity to pay a portion of the cleanup costs in order to bypass the
priority ranking list. The ACP requires applicants to provide at least 25 percent of the total
cleanup costs and requires the property owner to prepare limited scope assessments at their
expense. 4

Section 376.30713(4), F.S., authorizes the DEP to enter into advanced cleanup contracts for up
to $15 million each fiscal year and limits the amount a facility may receive to $5 million per
year. A facility includes multiple site facilities such as airports, ports, or terminal facilities.®
Applications are submitted to the DEP twice a year (between May 1 and June 30 and between
November 1 and December 31). The applications are ranked based on the percentage of cost-
sharing commitment proposed by the applicant, with the highest ranking given to the applicant
that proposes the highest percentage of its share of costs.®

Petroleum Cleanup Participation Program

The Petroleum Cleanup Participation Program (PCPP) was also created in 1996 for sites that had
missed the opportunity for state funding assistance but had reported contamination before 1995.
Responsible parties in the PCPP cost share in the cleanup and prepare a limited scope assessment
at their expense. Sites that qualify for this program are eligible for $400,000 in rehabilitation
funding and the owner, operator, or responsible party is required to pay 25 percent of the costs.
The copayment amount may be reduced depending on the financial ability of the owner,
operator, or responsible party.}” There are currently 1,727 PCPP eligible discharges.*®

12 Chapter 95-2, Laws of Fla.

13 Chapter 96-277, s. 6, Laws of Fla.

14 Section 376.30713, F.S.

15 Section 376.30713(4), F.S.

16 Section 376.30713(2), F.S

17 Section 376.3071(13), F.S.

18 DEP, Senate Bill 314 Agency Analysis, 3, (Jan. 20, 2015) (on file with the Senate Committee on Environmental
Preservation and Conservation).
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Revisions to the Petroleum Restoration Program

The Petroleum Restoration Program was amended in 1999 by HB 2151 to provide up to $5
million in funding for certain source removal activities in advance of the priority ranking. The
DEP was directed to select five low-scoring sites in the petroleum preapproval program for an
innovative pilot program. The measure also extended the ACP beyond October 1, 1999.

Section 376.30714, F.S., was created in HB 2151 to address contamination on a site with eligible
discharges (reported by December 31, 1998) and ineligible discharges (reported on or after
January 1, 1999). Discharges that are reported on or after January 1, 1998, are not only ineligible
for state funding, but are also not eligible for the PLIRP. The inability to scientifically
distinguish old discharges from new discharges results in eligible and ineligible discharges at a
single location. The measure authorizes the DEP to address such instances through negotiated
site rehabilitation agreements. The site rehabilitation agreements include a Limited
Contamination Assessment Report; the allocation of funding between the state and the
responsible party, owner, or operator; the proof of financial responsibility of the owner, operator,
or responsible party; and the establishment of the cleanup priority of the site. Any discharges
reported by December 31, 1998, remain subject to the program requirements for which it is
eligible.

The Legislature substantially amended the Petroleum Restoration Program in 2005 to require:

e All of Florida’s underground petroleum storage tanks be upgraded prior to January 1, 2010;

e The DEP to establish a process to uniformly encumber funds appropriated for the petroleum
preapproval program throughout a fiscal year;

e The DEP to establish priorities based on a scoring system;

e Funding for limited, interim soil-source removals for sites that become inaccessible for future
remediation due to road infrastructure and right-of-way restrictions resulting from pending
Department of Transportation (DOT) projects;

e Funding for limited, interim soil-source removals associated with the underground petroleum
storage system upgrade that are conducted in advance of the site’s priority ranking for
cleanup;

e Limited funding to ten sites per fiscal year per owner for source removal associated with the
underground petroleum storage system upgrade;

e Limited funding for interim source removal activities at the DOT projects to up to ten percent
of the total source removal costs and funds may only be used for soil assessment, soil
screening, soil removal, backfill material, treatment or disposal of contaminated soil, and
dewatering;

e Limited funding of $1 million per fiscal year for the DOT projects, and $10 million per fiscal
year for underground petroleum storage system upgrade projects;

e Repeal of funding provisions by June 30, 2008;

e Auvailability of the Preapproved Advanced Cleanup Participation Program for discharges that
are eligible for restoration funding under the PCPP provided the applicants includes a cost-
sharing commitment in addition to the 25 percent copayment requirement for the PCPP; and
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e An extension of the life of the Inland Protection Financing Corporation from 2011 to 2025,
and that the corporation issue notes and bonds, and pay for large-scale cleanups such as
ports, airports, and terminal facilities that are eligible for state funding.®

Low-Scored Site Initiative

The Low-Scored Site Initiative (LSSI) was created in 2010 to allow property owners with low

scoring sites to voluntarily participate the Petroleum Restoration program. To qualify for the

LSSI, the following site conditions are required:

e A priority score of 29 or less;

e Excessively contaminated soil from petroleum products is not present;

e Six months of groundwater monitoring that demonstrate the plume is shrinking or stable;

e Adjacent surface water, including its effects on human health and the environment, is not
affected;

e The area containing the contamination must be less than one-quarter acre and confined to the
source property boundaries; and

e Soil contamination subject to human exposure at the surface and two feet below the land
surface meets the appropriate cleanup target levels.

A property that qualifies for state funding may receive up to $30,000 to conduct a site
assessment and six months of groundwater monitoring. Funding for the LSSI is limited to $10
million for a fiscal year and is made available on a first come, first served basis. A property
owner that chooses to participate in the LSSI is limited to ten sites per fiscal year.

Once the LSSI criteria in s. 376.3071(12)(b)1., F.S., is confirmed for a site, the DEP must issue
either a No Further Action, indicating the contamination is minimal and of no risk, or a site
rehabilitation completion order, indicating there is no contamination remaining.

In 2013, the Legislature amended s. 376.30711, F.S., to require all task assignments, work
orders, and contracts for providers under the preapproval program be procured through
competitive bidding pursuant to ss. 287.056, 287.057, and 287.059, F.S., after June 30, 2014.%°

The Fiscal Year 2013-2014 General Appropriations Act (GAA) appropriated $125 million to the
DEP for the rehabilitation of eligible petroleum contaminated sites. The GAA directed that up to
$50 million be appropriated to fund petroleum rehabilitation task assignments, work orders, and
contracts entered into prior to June 30, 2013. The remaining $75 million was placed in reserve
and was contingent upon submission of a plan for consideration by the Legislative Budget
Commission (LBC) detailing how the DEP would improve the effectiveness and efficiency of
the Petroleum Restoration program. In addition, no funds could be released after January 1,
2014, unless the DEP adopted rules to implement ss. 376.3071, 376.30711, and 376.30713, F.S.

19 Sections 376.3071, 376.30713, 376.3075, and 376.30715, F.S.
20 Chapter 2013-41, s. 29, Laws of Fla.
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The DEP’s plan was approved by the LBC on September 12, 2013, and rules were adopted on
December 27, 2013.%* The remaining $75 million in appropriation was released in March 2014.2?

In 2014, the Legislature passed CS/HB 7093 to substantially amend the Petroleum Restoration
program by repealing the Petroleum Preapproval program in s. 376.30711, F.S., deleting obsolete
provisions related to the reimbursement program, requiring competitive procurement procedures
for clean-up contracts, and revising clean-up contractor qualifications.

Section s. 376.3071, F.S., was amended to include the following:

e State-funded cleanup sites are funded pursuant to the provisions of the Petroleum Restoration
program in ss. 376.3071, F.S., 376.305(6), 376.3072, and 376.3070, F.S.;

e A facility owner must abate the source of discharge for a release that occurred after
March 29, 1995, and notify the DEP if free product is present;

e Clean-up contracts for contamination sites in the Petroleum Rehabilitation program must be
procured pursuant to the competitive procurement requirements in chapter 287, F.S., or the
rules adopted under ss. 376.3071 and 287.0595, F.S., and invoices must be paid pursuant to
s.215.422, F.S.;

e Site assessment and remediation contractors must certify to the DEP that they:

o Comply with applicable Occupational Safety and Health Administration regulations;

o Maintain workers compensation insurance;

o Maintain comprehensive general liability and comprehensive automobile liability
insurance;

o Maintain professional liability insurance;

o Have the capacity to perform or directly supervise the majority of the rehabilitation work
pursuant to s. 489.113(9), F.S.

e The rules implementing s. 376.3071, F.S., must:

o Specify that only qualified contractors may submit responses on competitive solicitation;

o Include procedures for rejection of vendors that do not meet the minimum qualifications;
and

o Include the requirements from the vendor to maintain its qualification.

e A site owner or operator, or its designee, is prohibited from receiving remuneration in cash or
in kind, directly or indirectly from a contractor performing site cleanup activities; and

e Allows the DEP to seek recovery of overpayment as a result of the findings of an audit.

Section 376.30713, F.S., was amended to allow an applicant to participate in the advanced
cleanup program under a performance-based contract for the cleanup of at least 20 sites. The
applicant must commit to pay 25 percent or more of the costs of cleanup. In order to meet the
requirements of the cost-share agreement, the applicant may commit to pay, demonstrate a cost
savings to the state, or use a combination of the two. The percentage of cost savings must be
included in the application and compared to the cost of cleanup of the same sites using the

2L The Statement of Estimated Regulatory Cost (SERC) prepared by the DEP to implement Rules 62-772.300 and 62-
772.400, F.A.C determined the rules required ratification by the legislature. The majority of the cost requirements outlined by
the DEP in the SERC were costs already incurred by contractors as the cost to conduct business. However, the existing
requirements were being restated in rule, thereby requiring legislative ratification during the 2014 Legislative Session (ch.
2014-149, Laws of Fla).

22 Chapter 2013-40, Laws of Fla.
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current rates provided to the DEP by the agency term contractor. The DEP must determine if the
cost savings demonstration is acceptable, which is not subject to ch. 120, F.S.

Competitive Solicitation of Contractual Services

Prior to 2014, the DEP did not regularly use competitive bid procedures or negotiated contract
procedures under ch. 287, F.S., even though the DEP was authorized to use them.

State agencies that competitively solicit contractual services are subject to the provisions in
s. 287.057, F.S., which include:
e For contractual services that exceed $35,000, the competitive solicitation must:
o Beavailable to all vendors;
o Include the time and date for the receipt of bids, proposals, or replies, and of the public
opening;
o Include the contractual terms and conditions applicable to the procurement and the
criteria used to determine acceptability and merit of the bid;
o Be subject to the invitation to bid process when the agency is able to define the scope of
work and establish the specifications of the services needed,;
o Be subject to the request for proposal process when the purpose of the services needed
can be defined and the agency can identify the deliverables; and
o Be subject to the invitation to negotiate process when the agency must determine the best
method for achieving the specific goal and more than one vendor is able to provide the
services.
e Requiring contractual services that exceed the $35,000 threshold to be procured through
competitive sealed bids, competitive sealed proposals, or competitive sealed replies, unless:
o The agency head determines there is an immediate danger to public health, safety, or
welfare; and
o The agency purchases the services from a state procured contract that was contracted by
another agency pursuant to s. 287.057(1), F.S.23

Agency Term Contracts

Rule 62-772, F.A.C., directs the DEP to enter into multiple agency term contracts to retain
contractors to conduct petroleum site rehabilitation services for a specific task assignment.?* The
agency term contract specifies that all site rehabilitation activities that cost more than $195,000
will be procured by quotes from all eligible agency term contractors in the region where the site
is located. For site rehabilitation activities that cost less than $195,000, the DEP will directly
assign the task to an agency term contractor using the Relative Capacity Index (RCI) algorithm.
The RCI provides an unbiased, cost effective mechanism for assigning tasks to the agency term
contractors.? As of March 2014, the DEP has competitively procured 70 agency term
contractors that are divided into three regions around the state.

2 See s. 287.057, F.S.

24 Chapter 62-772.200(b), F.A.C., defines an agency “term contract” as “an agreement between the DEP and a vendor
whereby the vendor agrees to provide an indefinite quantity of commaodities or contractual services, on an indefinite delivery
schedule, over a specified period of time.”

2 The DEP, Agency Term Contractor Selection Process, RCI flow chart, available at
http://www.dep.state.fl.us/waste/quick_topics/publications/pss/pcp/RCI_final _19Dec14.pdf (Mar. 9, 2015).
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Performance Based Contracts

The DEP may issue performance based contracts to approved agency term contracts for sites that

may be remediated in an aggressive, cost effective, efficient manner. Performance based

contracts are negotiated based on quotes for the total cost of cleanup, technology and design,

remediation milestones, site closure options, time to complete remediation, and the total cost

paid for the completion of each milestone. Performance based contracts are considered for:

e Sites procured through RCI assignment in which the current agency term contractor would
like to continue through a performance based contracts;

e Sites that are unassigned or require RCI assignment;

e Sites that have been in natural attenuation monitoring for over four years that show minimal
progress toward closure;

e Bundled sites based on phase and/or location; and

e Sites with a restrictive funding cap amount.?

Risk Based Corrective Action (RBCA)

Section 376.3071, F.S., was amended in 1996 to require the DEP to adopt rules for RBCA
principles for the rehabilitation of contaminated petroleum sites. The RBCA process uses a tiered
approach that couples site assessment and response actions with human health, public safety, and
environmental risk assessment to determine the extent and urgency of corrective action used in
remediating contaminated sites. Alternative cleanup target levels,?’ institutional®® and
engineering controls,?® and remediation by natural attenuation® are RBCA strategies used on a
case-by-case basis and allow the DEP to use cost-effective and effective remediation measures in
lieu of conventional cleanup technologies. RBCA is endorsed by the U.S. Environmental
Protection Agency and is implemented in all 50 states for the remediation of contaminated
sites.3!

The use of RBCA has expanded to the state’s dry cleaning site remediation program under
s. 376.3078, F.S., the brownfields program under s. 376.81, F.S., and all other contaminated sites
under s. 376.30701 F.S. The RBCA provisions in s. 376.30701, F.S., do not include the

% The DEP, Performance Based Cleanup-General Information, available at
http://www.dep.state.fl.us/waste/quick_topics/publications/pss/pcp/announcements/NOIPP-PBC-Info-Sheet.docx (last visited
Mar. 9, 2015).

27 Section 37.301(7), F.S., defines “cleanup target levels” as “the concentration for each contaminant identified by an
applicable analytical test method, in the medium of concern, at which a site rehabilitation program is deemed complete.”

28 Section 376.301(21), F.S., defines “institutional control” as “the restriction on use or access to a site to eliminate or
minimize exposure to petroleum products’ chemical of concern, dry cleaning solvents, or other contaminants. Such
restrictions may include, but are not limited to, deed restrictions, restrictive covenants, or conservation easements.”

2 Section 376.301(16), F.S., defines “engineering controls” as “modifications to a site to reduce or eliminate the potential for
exposure to petroleum products’ chemicals of concern, dry cleaning solvents, or other contaminants. Such modifications may
include, but are not limited to, physical or hydraulic control measures, capping, point of use treatments, or slurry walls.”

30 Section 376.301(24), F.S., defines “natural attenuation” as a “verifiable approach to site rehabilitation that allows natural
processes to contain the spread of contamination and reduce the concentrations of contaminants in contaminated groundwater
and soil. Natural attenuation processes may include the following: sorption, biodegradation, chemical reactions with
subsurface materials, diffusion, dispersion, and volatilization.”

3L EPA, Use of Risk-Based Decision-Making in UST Corrective Action Programs, OSWER Directive 9610.17 (Mar., 1995)
http://epa.gov/swerustl/directiv/od961017.htm (last visited Mar. 9, 2015).
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petroleum restoration, brownfields, and dry cleaning programs because they are subject to their
own RBCA provisions in statute.

The Florida RBCA process includes the following components:

e The one in one million cancer risk for carcinogenic constituents;

e A hazard index of one for non-carcinogenic constituents in the development of cleanup target
levels for groundwater, surface water, and soil;

¢ Relocating a compliance point away from the contamination source area to the edge of the
plume or property boundary to allow for natural attenuation; and

e Eliminating or minimizing human exposure to the contamination site by using institutional
and engineering controls.

Funding and Improvements to the Petroleum Restoration Program

The Petroleum Restoration program was appropriated $110 million for the 2014-2015 fiscal
year. The DEP reports that as of March 9, 2015, approximately $30 million has been invoiced
and the balance remaining is approximately $80 million. The DEP expects to invoice
approximately $30 million by the end of the current fiscal year and $50 million will be certified
forward to 2015-2016 fiscal year.

The state has realized an overall costs savings since the Petroleum Restoration program was
transitioned to the competitive procurement requirements in ch. 287, F.S., or the rules adopted
under ss. 376.3071 and 287.0595, F.S. The site assessment and engineering design costs are 10
percent less, the groundwater monitoring costs are 19 percent less, and operation and
maintenance costs of remedial systems are 11 percent less. The average cost savings for the
remediation of discharges in the Advanced Cleanup Program is 32.7 percent.

The DEP reports that 99.9 percent of high risk exposure facilities are in active remediation or
assessment, and 100 percent of facilities in the moderate risk category are in active remediation
or assessment. The DEP also reports that the average procurement time under the new system is
three to five weeks, which is comparable to processing time prior to the system overhaul.

Effect of Proposed Changes:

Section 1 amends s. 376.305, F.S., to expand the Abandoned Tank Restoration Program (ATRP)
program by removing the reporting deadline, which currently separates eligible from ineligible
sites. The expansion of the program will provide state funding eligibility for remediation of a
large but indeterminate number of discharges.

The bill removes the provision that a property owner of a site in the ATRP must provide
evidence that he or she had a complete understanding of the use of the property prior to
acquisition.

The bill removes the exclusion eligibility for sites which are owned by a person who had
knowledge of the polluting condition when title was acquired, unless the person acquired title to
the site after issuance of a notice of site eligibility by the DEP.



BILL: PCS/CS/SB 314 (510704) Page 11

Section 2 amends 376.3071, F.S., changing the name of the low scored site initiative to the Low-
Risk Site Initiative (LRSI). The bill requires a property owner or a responsible party who wishes
to participate in the LRSI to provide evidence of authorization from the property owner.

To participate in the LRSI, the bill requires a property owner or responsible party to submit a

“No Further Action” proposal that demonstrates the required criteria are met and revises the

criteria in the following manner:

e Removes the requirement that a contaminated site must have a priority ranking score of 29
points or less;

e Provides a more specific standard for the prohibition on the presence of excessively
contaminated soil on the site. Specifically, soil saturated with petroleum or petroleum
products, or soil that causes a total corrected hydrocarbon measurement of 500 parts per
million (ppm) or higher for the Gasoline Analytical Group or 50 ppm or higher for the
Kerosene Analytical Group, as defined by the Department of Environmental Protection
(DEP) rule 62-780.900, F.A.C., must not exist onsite as a result of a release of petroleum
products;

e Specifies that the requirement that contamination remaining at the site does not adversely
affect adjacent surface waters includes the effects of those waters on human health and the
environment;

e Removes the requirement that the area of groundwater contamination is less than one-quarter
acre;

e Allows the presence of groundwater containing petroleum products’ chemicals of concern
that is not confined to the source property boundaries if it only migrates to a transportation
facility of the Florida Department of Transportation; and

e Adds a requirement that the groundwater contamination containing the petroleum products’
chemicals of concern is not a threat to any permitted potable water supply well.

If the DEP determines that the property owner or responsible party has demonstrated that these
conditions are met, the DEP must issue a site rehabilitation completion order that incorporates
the “No Further Action” proposal. This determination acknowledges that minimal contamination
exists onsite and that such contamination is not a threat to the public health, safety, or welfare,
water resources, or the environment. If the DEP determines that a discharge for which a site
rehabilitation completion order was issued may pose a threat to the public health, safety, or
welfare, water resources, or the environment, the issuance of the site rehabilitation completion
order does not alter eligibility for state-funded rehabilitation that would otherwise apply.

The bill authorizes the DEP to approve the cost of a limited remediation plan, in addition to the
cost of the assessment authorized in current law, submitted by a property owner or responsible
party if the DEP determines that the assessment and limited remediation will likely result in a no
further action determination. The approval may be provided in one or more task assignments or
modifications. The total amount authorized for a particular site may not exceed the threshold
amount specified in chapter 287, F.S., for a Category Two purchasing category, which is
currently $35,000. This is an increase from the current LRSI funding limit of $30,000. The bill
authorizes the DEP to pay the costs associated with a professional land survey or specific
purpose survey, if needed, and costs associated with obtaining a title report and recording fees.

The bill increases the amount of time within which assessment work must be completed from six
months to nine months; however, if groundwater monitoring is required following the
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assessment in order to satisfy the LRSI conditions, the DEP may authorize an additional six
months to complete the monitoring.

The bill also increases the annual amount of money that may be encumbered from the Inland
Protection Trust Fund to fund LRSI from $10 million to $15 million.

Section 3 amends s. 376.30713, F.S., to revise the provisions of the Advanced Cleanup program.
The bill allows more owners, operators, or responsible parties to participate in the Advanced
Cleanup program by decreasing the number of sites that may be bundled and eligible to compete
for performance based contracts from 20 to 10. To account for the additional participation in the
program, the annual allocation is increased from $15 million to $25 million.

The bill allows a property owner or responsible party to enter into a voluntary cost share
agreement for bundling multiple sites and to provide a list of the sites to be included in future
bundles. The sites that will be included in a future bundle are not subject to agency term
contractor assignment pursuant to rule. The DEP may terminate the voluntary cost share
agreement if the application to bundle multiple sites is not submitted during the open application
period. This provision will extend the period of time listed sites will be remediated because they
are not subject to the agency term contractor assignment.

Section 4 provides an effective date of July 1, 2015.
Constitutional Issues:

A. Municipality/County Mandates Restrictions:

None.

B. Public Records/Open Meetings Issues:
None.

C. Trust Funds Restrictions:
None.

Fiscal Impact Statement:

A. Tax/Fee Issues:
None.
B. Private Sector Impact:

PCS/CS/SB 314 appears to have an indeterminate positive fiscal impact on the private
sector because more rehabilitation contracts may be awarded as a result of increasing the
total funding limits for Advanced Cleanup and the Low-Risk Site Initiative (LRSI).
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VI.

VII.

VIII.

C.

Government Sector Impact:

The amended eligibility requirements for the Abandoned Tank Restoration Program
(ATRP) and the Petroleum Clean Participation Program (PCPP) is estimated to have an
increased recurring cost of $6 million to the Inland Protection Trust Fund within the
Department of Environmental Protection (DEP). In addition, the DEP estimates an
additional cost of $14 million to cover the potential backlog in the PCPP program.

The fiscal impact on the DEP is indeterminate as a result of reducing the number of sites
that must be bundled to be eligible to compete for performance-based contracts for the
Advanced Cleanup Program from 20 to 10. However, the decreased bundled site
requirement, together with the increased amount of available funds, should result in more
sites being cleaned up sooner that could result in cost savings over time.

The bill increases the amount of funding that may be encumbered from the Inland
Protection Trust Fund for the LRSI contracts from $10 million to $15 million and
increases the annual allocation for the Advanced Cleanup Program contracts from $15
million to $25 million. However, these changes may not increase the DEP’s overall
annual appropriation for the Petroleum Restoration Program, but rather revise how much
of the annual appropriation may be expended within these programs.

Senate Bill 2500, the Senate’s General Appropriations Bill for Fiscal Year 2015-2016,
provides $110 million from the Inland Protection Trust Fund within the DEP for the
Petroleum Tanks Cleanup program, in addition to base operational funding. The bill
increases costs for the program.

Technical Deficiencies:

None.

Related Issues:

None.

Statutes Affected:

This bill substantially amends the following sections of the Florida Statutes: 376.305, 376.3071,
and 376.30713.

Additional Information:

A.

Committee Substitute — Statement of Substantial Changes:
(Summarizing differences between the Committee Substitute and the prior version of the bill.)

Recommended CS/CS by Appropriations Subcommittee on General Government on
April 8, 2015:
The committee substitute:



BILL: PCS/CS/SB 314 (510704) Page 14

e Removes the provision from CS/SB 314 that allows a property owner to approve the
use of risk-based corrective action (RBCA) principles in remediating a discharge;

e Removes the requirement from CS/SB 314 that site owners or the responsible party
must approve conditional site closures, site closures with institutional or engineering
controls, or work stoppages;

e Removes the requirement from CS/SB 314 that the DEP establish in rule a procedure
to process invoices that are less than $500,000 per task;

e Removes the provision from CS/SB 314 allowing the DEP to negotiate a contract
based on the best available rate from a pool of three agency term contractors selected
by the site owner or operator;

e Removes the requirement from CS/SB 314 that the agency term contractor and the
property owner or responsible party must submit a sworn affidavit to the DEP that
neither party has solicited, offered, accepted, paid, or received any compensation,
remuneration, or gift of any kind in exchange for selection of the agency term
contractor;

e Removes the requirement from CS/SB 314 that the agency term contractor must
disclose a conflict of interest or potential conflict of interest to the DEP;

e Removes the provision from CS/SB 314 that specifies that only agency term
contractors may participate in the LSSI;

e Authorizes the DEP to approve the costs for limited remediation and up to six months
of groundwater monitoring in one or more task assignment not to exceed the category
two funding limiting in s. 287.017, F.S.;

e Authorizes the DEP to approve limited remediation for LRSI sites following an
approved initial site assessment, not to exceed the category two funding limiting in s.
287.017, F.S,;

e Authorizes an additional six months of groundwater monitoring for LRSI sites if the
DEP determines that additional groundwater monitoring is warranted,

e Maintains the $400,000 funding cap in current law for the Petroleum Cleanup
Participation Program (PCPP);

e Maintains the discharge date in current law of January 1, 1995 for the PCPP
discharges;

e Changes the name of the low scored site initiative to the Low-Risk Site Initiative
(LRSD);

e Requires the property owner or responsible party participating in the LRSI to submit
a “No Further Action” proposal to the DEP;

e Reuvises the criteria for participating in LRSI, including removing the requirement that
a site must have a priority ranking score of 29 or less;

e Reuvises the criteria to issue a site rehabilitation order with a No Further Action
proposal to include:

o Soil saturated with petroleum or petroleum products, or soil that causes a total
corrected hydrocarbon measurement of 500 parts per million (ppm) or higher for
the Gasoline Analytical Group or 50 ppm or higher for the Kerosene Analytical
Group, as defined by the Department of Environmental Protection (DEP) rule,
must not exist onsite as a result of a release of petroleum products;

o Contamination remaining at the site must not adversely affect adjacent surface
waters includes the effects of those waters on human health and the environment;
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o The area of groundwater contamination to be confined to the source property or
migrated to a Department of Transportation Facility; and

o The groundwater contamination containing the petroleum products’ chemicals of
concern is not a threat to any permitted potable water supply well.

Specifies the issuance of a Site Rehabilitation Completion Order (SRCO)

acknowledges that minimal contamination exists onsite and the contamination is not a

threat to human health, safety, or welfare, water resources, or the environment; and

Specifies a site is still eligible for state-funded rehabilitation if the DEP determines

the discharge may pose a threat after the SRCO is issue.

CS by Environmental Preservation and Conservation on March 11, 2015:
Expands the Abandoned Tank Restoration Program (ATRP) by removing the June 30,
1996, reporting deadline;

Removes the provision that a property owner of a site in the ATRP must provide
evidence that he or she had a complete understanding of ownership and use of the
property prior to acquisition;

Deletes the requirement for the Department of Environmental Protection (DEP) to
establish standards and criteria for benzene in specific situations;

Allows a property owner to approve the use of Risk-Based Correction Action
(RBCA) principles in remediating a discharge;

Requires a site owner to approve work stoppages;

Deletes the requirement for current and future operations and management of
remediation systems to be performance based contracts;

Allows the DEP to negotiate a contract based on the best available rate from a pool of
three agency term contractors selected by the property owner or responsible party;
Deletes the provision that allows a property owner to select a contractor if the amount
of the cost share and the discount off the normal rate totals at least five percent of the
value of the contract;

Requires the agency term contractor and the property owner or responsible party to
submit a sworn affidavit to the DEP that neither party has solicited, offered, accepted,
paid, or received any compensation, remuneration, or gift of any kind in exchange for
selection of the agency term contractor;

Requires the agency term contractor to disclose any conflict of interest to the DEP
and allows the DEP to terminate a contract if the DEP determines there is a potential
conflict of interest;

Allows a site to qualify for the low-scored site initiative (LSSI) if the source
boundary is greater than one-quarter acre and located below a state road or a state
road’s right-of-way;

Increases the funding for the site assessment and six months of groundwater
monitoring for a site in the LSSI from $30,000 to $35,000;

Authorizes the DEP to approve an additional $35,000 for interim source removal of a
site in the LSSI in order to achieve No Further Action status or receive a site
rehabilitation completion order;

Authorizes the DEP to approve an additional $35,000 for a supplemental site
assessment for sites assessed before July 1, 2015, in order to achieve No Further
Action status or receive a site rehabilitation completion order;
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e Specifies that only agency term contractors may participate in the LSSI;

e Requires that sites completed in the LSSI must be granted priority two scoring status
for ongoing assessment or remedial activity;

e Requires that all work in the LSSI must be completed nine months after the DEP
approval,

e Allows the DEP to authorize an additional six months of groundwater monitoring if
the supplemental site assessment determines it is warranted,;

e Removes the requirement that a discharge must have occurred before January 1,
1999, to qualify for the (Petroleum Cleanup Participation Program (PCPP);

e Allows a property owner or responsible party to enter into a voluntary cost share
agreement for bundling multiple sites and to provide a list of the sites to be included
in future bundles;

e Specifies sites that are to be included in a future Advanced Cleanup Program bundle
are not subject to the agency term contractor assignment pursuant to rule; and

e Allows the DEP to terminate the voluntary cost share agreement if the application to
bundle multiple sites is not submitted during the open application period.

B. Amendments:

None.

This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate.
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LEGISLATIVE ACTION
Senate . House
Comm: RCS
04/16/2015

The Committee on Appropriations (Latvala) recommended the

following:
Senate Amendment

Delete line 46

and insert:

programs pursuant to s=—3+-307H——-o= s. 376.3072.

4. The site is not otherwise eligible for the Petroleum

Cleanup Participation Program under s. 376.3071(13) based on any

discharge reporting form received by the department before

January 1, 1995, or a written report of contamination submitted

to the department on or before December 31, 1998.
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LEGISLATIVE ACTION
Senate . House
Comm: RCS
04/16/2015

The Committee on Appropriations (Latvala) recommended the

following:
Senate Amendment (with title amendment)

Delete lines 247 - 249

and insert:

And the title is amended as follows:

Page 1 of 2
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Between lines 12 and 13
insert:
revising the eligibility requirements for receiving

rehabilitation funding;
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LEGISLATIVE ACTION
Senate . House
Comm: WD
04/16/2015

The Committee on Appropriations (Latvala) recommended the

following:
Senate Amendment (with title amendment)

Between lines 393 and 394
insert:

Section 4. Paragraph (a) of subsection (1) of section
377.37, Florida Statutes, 1s amended to read:

377.37 Penalties.—

(1) (a) Any person who violates any provision of this law or
any rule, regulation, or order of the division made under this

chapter or who violates the terms of any permit to drill for or

Page 1 of 2
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produce o0il, gas, or other petroleum products referred to in s.
377.242 (1) or to store gas in a natural gas storage facility, or
any lessee, permitholder, or operator of equipment or facilities
used in the exploration for, drilling for, or production of oil,
gas, or other petroleum products, or storage of gas in a natural
gas storage facility, who refuses inspection by the division as
provided in this chapter, is liable to the state for any damage
caused to the air, waters, or property, including animal, plant,
or aquatic life, of the state and for reasonable costs and
expenses of the state in tracing the source of the discharge, in
controlling and abating the source and the pollutants, and in
restoring the air, waters, and property, including animal,
plant, and aquatic life, of the state. Furthermore, such person,
lessee, permitholder, or operator is subject to the judicial
imposition of a civil penalty in an amount of not more than
$25,000 £46+08688 for each offense. However, the court may receive
evidence in mitigation. Each day during any portion of which
such violation occurs constitutes a separate offense. Nothing
herein shall give the department the right to bring an action on

behalf of any private person.

================= T I T LE A MENIDMENT =s===============
And the title is amended as follows:
Delete line 19
and insert:
agreements under certain circumstances; amending s.
377.37, F.S.; increasing the maximum amount for civil

penalties; providing an
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Proposed Committee Substitute by the Committee on Appropriations
(Appropriations Subcommittee on General Government)
A bill to be entitled

An act relating to the Petroleum Restoration Program;
amending s. 376.305, F.S.; revising the eligibility
requirements of the Abandoned Tank Restoration
Program; deleting provisions prohibiting the relief of
liability for persons who acquired title after a
certain date; amending s. 376.3071, F.S.; renaming the
low-scored site initiative the low-risk site
initiative; revising the conditions for eligibility
and methods for payment of costs for the low-risk site
initiative; clarifying that a change in ownership does
not preclude a site from entering into the program;
amending s. 376.30713, F.S.; reducing the number of
sites that may be proposed for certain advanced
cleanup applications; increasing the total amount for
which the department may contract for advanced cleanup
work in a fiscal year; authorizing property owners and
responsible parties to enter into voluntary cost-share
agreements under certain circumstances; providing an

effective date.
Be It Enacted by the Legislature of the State of Florida:

Section 1. Subsection (6) of section 376.305, Florida
Statutes, is amended to read:
376.305 Removal of prohibited discharges.—

(6) The Legislature created the Abandoned Tank Restoration
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Program in response to the need to provide financial assistance
for cleanup of sites that have abandoned petroleum storage
systems. For purposes of this subsection, the term “abandoned
petroleum storage system” means a petroleum storage system that
has not stored petroleum products for consumption, use, or sale
since March 1, 1990. The department shall establish the
Abandoned Tank Restoration Program to facilitate the restoration
of sites contaminated by abandoned petroleum storage systems.

(a) To be included in the program:

1. An application must be submitted to the department by
Jure—30+—3996, certifying that the system has not stored
petroleum products for consumption, use, or sale at the facility
since March 1, 1990.

2. The owner or operator of the petroleum storage system
when it was in service must have ceased conducting business
involving consumption, use, or sale of petroleum products at
that facility on or before March 1, 1990.

3. The site is not otherwise eligible for the cleanup
programs pursuant to s. 376.3071 or s. 376.3072.

(b) In order to be eligible for the program, petroleum
storage systems from which a discharge occurred must be closed
pursuant to department rules before an eligibility
determination. However, if the department determines that the
owner of the facility cannot financially comply with the
department’s petroleum storage system closure requirements and
all other eligibility requirements are met, the petroleum
storage system closure requirements shall be waived. The
department shall take into consideration the owner’s net worth

and the economic impact on the owner in making the determination
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(c) Sites accepted in the program are eligible for site

rehabilitation funding as provided in s. 376.3071.

(d) The following sites are excluded from eligibility:

1. Sites on property of the Federal Government;

2. Sites contaminated by pollutants that are not petroleum

products; or

3. Sites where the department has been denied site access+

or
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(e) Participating sites are subject to a deductible as

determined by rule, not to exceed $10,000.
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Section 2. Paragraph (b) of subsection (12), and subsection

(13) of section 376.3071, Florida Statutes, are amended, and

paragraph (c) is added to subsection (12) of that section, to

read:

4/10/2015 10:11:38 AM
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376.3071 Inland Protection Trust Fund; creation; purposes;
funding.—

(12) SITE CLEANUP.—

(b) Low-risk Few-secered site initiative.—Notwithstanding

subsections (5) and (6), a site with—aprierity ranking * =

29

points—er—tess may voluntarily participate in the low-risk
tow—-seored site initiative regardless of whether the site is
eligible for state restoration funding.

1. To participate in the low-risk tew-secoxred site

initiative, the respensiblepart ¥ property owner, or a

responsible party that provides evidence of authorization from

the property owner, must submit a “No Further Action” proposal
and affirmatively demonstrate that the feddewimg conditions of

paragraph (c) are met.+
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2. Upon affirmative demonstration that e£ the conditions
under paragraph (c) are met subparagraph—+=, the department
shall issue a site rehabilitation completion order incorporating
the determination—of “No Further Action=” proposal submitted by

the property owner or the responsible party that provides

evidence of the authorization from the property owner. Sueh
. . . } Led ) Crimad . . .
. § ) . . . : ; bl

B

N
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If no contamination is detected, the department may issue a site
rehabilitation completion order.

3. Sites that are eligible for state restoration funding
may receive payment of costs for the low-risk lew-seeored site
initiative as follows:

a. A respomnsible—party—eo¥r property owner, or responsible

party that provides evidence of authorization from the property

owner, may submit an assessment and limited remediation plan

designed to affirmatively demonstrate that the site meets the
conditions under paragraph (c) subparagraph—=+. Notwithstanding
the priority ranking score of the site, the department may

approve the cost of the assessment and limited remediation,

including up to 6 months of groundwater monitoring, in one or
more task assignments, or modifications thereof, not to exceed
the threshold amount provided in s. 287.017 for CATEGORY TWO,
$30+6066 for each site where the department has determined that
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the assessment and limited remediation, if applicable, will

likely result in a determination of “No Further Action”. The

department may not pay the costs associated with the
establishment of institutional or engineering controls, with the

exception of the costs associated with a professional land

survey or specific purpose survey, if needed, and costs

associated with obtaining a title report and recording fees.

b. Following approval of initial site assessment results

provided pursuant to state funding under sub-subparagraph a.,

the department may approve up to an additional amount not to

exceed the threshold amount provided in s. 287.017 for CATEGORY

TWO, for limited remediation, where needed to achieve a

determination of “No Further Action”.

c.b+ The assessment and limited remediation work shall be

completed no later than 9 6 months after the department

authorizes the start of a state funded low-risk site initiative

task isswes—3ts—apprevar. If groundwater monitoring is required

after the assessment and limited remediation in order to satisfy

the conditions of paragraph (c), the department may authorize an

additional 6 months to complete the monitoring.

d.e+= No more than $15 $36 million for the low-risk tew-

seered site initiative may be encumbered from the fund in any
fiscal year. Funds shall be made available on a first-come,

first-served basis and shall be limited to 10 sites in each

fiscal year for each respensible party—or property owner or each

responsible party that provides evidence of authorization from

the property owner.

e.é= Program deductibles, copayments, and the limited

contamination assessment report requirements under paragraph
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(13) (c) do not apply to expenditures under this paragraph.

(c) The department shall issue a site rehabilitation

completion order incorporating the “No Further Action Proposal”

submitted by a property owner or a responsible party that

provides evidence of authorization from the property owner upon

affirmative demonstration that all of the following conditions

are met:

1. Soil saturated with petroleum or petroleum products, or

soil that causes a total corrected hydrocarbon measurement of

500 parts per million or higher for Gasoline Analytical Group or

50 parts per million or higher for Kerosene Analytical Group, as

defined by department rule, does not exist onsite as a result of

a release of petroleum products.

2. A minimum of 6 months of groundwater monitoring

indicates that the plume is shrinking or stable.

3. The release of petroleum products at the site does not

adversely affect adjacent surface waters, including their

effects on human health and the environment.

4. The area of groundwater containing the petroleum

products’ chemicals of concern is confined to the source

property boundaries of the real property on which the discharge

originated, or has migrated from the source property only to a

transportation facility of the Department of Transportation.

5. The groundwater contamination containing the petroleum

products chemicals of concern is not a threat to any permitted

potable water supply well.

6. Soils onsite that are subject to human exposure found

between land surface and 2 feet below land surface meet the soil

cleanup target levels established pursuant to s.
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376.3071(5) (b)9., or human exposure is limited by appropriate

institutional or engineering controls.

Issuance of a site rehabilitation completion order under this

paragraph acknowledges that minimal contamination exists onsite

and that such contamination is not a threat to the public

health, safety, or welfare, water resources, or the environment.

If the department determines that a discharge for which a site

rehabilitation completion order was issued pursuant to this

subsection may pose a threat to the public health, safety, or

welfare, water resources, or the environment, the issuance of

the site rehabilitation completion order, with or without

conditions, does not alter eligibility for state-funded

rehabilitation that would otherwise be applicable under this

section.

(13) PETROLEUM CLEANUP PARTICIPATION PROGRAM.—To encourage
detection, reporting, and cleanup of contamination caused by
discharges of petroleum or petroleum products, the department
shall, within the guidelines established in this subsection,
implement a cost-sharing cleanup program to provide
rehabilitation funding assistance for all property contaminated
by discharges of petroleum or petroleum products from a

petroleum storage system occurring before January 1, 1995,

subject to a copayment provided for in a Petroleum Cleanup
Participation Program site rehabilitation agreement. Eligibility
is subject to an annual appropriation from the fund.
Additionally, funding for eligible sites is contingent upon
annual appropriation in subsequent years. Such continued state

funding is not an entitlement or a vested right under this
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subsection. Eligibility shall be determined in the program,
notwithstanding any other provision of law, consent order,
order, judgment, or ordinance to the contrary.

(a)1l. The department shall accept any discharge reporting
form received before January 1, 1995, as an application for this
program, and the facility owner or operator need not reapply.

2. Owners or operators of property, regardless of whether

ownership has changed, which is contaminated by petroleum or

petroleum products from a petroleum storage system may apply for
such program by filing a written report of the contamination
incident, including evidence that such incident occurred before
January 1, 1995, with the department. Incidents of petroleum
contamination discovered after December 31, 1994, at sites which
have not stored petroleum or petroleum products for consumption,
use, or sale after such date shall be presumed to have occurred
before January 1, 1995. An operator’s filed report shall be an
application of the owner for all purposes. Sites reported to the
department after December 31, 1998, are not eligible for the
program.

(b) Subject to annual appropriation from the fund, sites
meeting the criteria of this subsection are eligible for up to
$400,000 of site rehabilitation funding assistance in priority
order pursuant to subsections (5) and (6). Sites meeting the
criteria of this subsection for which a site rehabilitation
completion order was issued before June 1, 2008, do not qualify
for the 2008 increase in site rehabilitation funding assistance
and are bound by the pre-June 1, 2008, limits. Sites meeting the
criteria of this subsection for which a site rehabilitation

completion order was not issued before June 1, 2008, regardless
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of whether they have previously transitioned to nonstate-funded
cleanup status, may continue state-funded cleanup pursuant to
this section until a site rehabilitation completion order is
issued or the increased site rehabilitation funding assistance
limit is reached, whichever occurs first. The department may not
pay expenses incurred beyond the scope of an approved contract.
(c) Upon notification by the department that rehabilitation
funding assistance is available for the site pursuant to
subsections (5) and (6), the owner, operator, or person
otherwise responsible for site rehabilitation shall provide the
department with a limited contamination assessment report and
shall enter into a Petroleum Cleanup Participation Program site
rehabilitation agreement with the department. The agreement must
provide for a 25-percent copayment by the owner, operator, or
person otherwise responsible for conducting site rehabilitation.
The owner, operator, or person otherwise responsible for
conducting site rehabilitation shall adequately demonstrate the
ability to meet the copayment obligation. The limited
contamination assessment report and the copayment costs may be
reduced or eliminated if the owner and all operators responsible
for restoration under s. 376.308 demonstrate that they cannot
financially comply with the copayment and limited contamination
assessment report requirements. The department shall take into
consideration the owner’s and operator’s net worth in making the
determination of financial ability. In the event the department
and the owner, operator, or person otherwise responsible for
site rehabilitation cannot complete negotiation of the cost-
sharing agreement within 120 days after beginning negotiations,

the department shall terminate negotiations and the site shall
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be ineligible for state funding under this subsection and all
liability protections provided for in this subsection shall be
revoked.

(d) A report of a discharge made to the department by a
person pursuant to this subsection or any rules adopted pursuant
to this subsection may not be used directly as evidence of
liability for such discharge in any civil or criminal trial
arising out of the discharge.

(e) This subsection does not preclude the department from
pursuing penalties under s. 403.141 for violations of any law or
any rule, order, permit, registration, or certification adopted
or issued by the department pursuant to its lawful authority.

(f) Upon the filing of a discharge reporting form under
paragraph (a), the department or local government may not pursue
any judicial or enforcement action to compel rehabilitation of
the discharge. This paragraph does not prevent any such action
with respect to discharges determined ineligible under this
subsection or to sites for which rehabilitation funding
assistance is available pursuant to subsections (5) and (6).

(g) The following are excluded from participation in the
program:

1. Sites at which the department has been denied reasonable
site access to implement this section.

2. Sites that were active facilities when owned or operated
by the Federal Government.

3. Sites that are identified by the United States
Environmental Protection Agency to be on, or which qualify for
listing on, the National Priorities List under Superfund. This

exception does not apply to those sites for which eligibility
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has been requested or granted as of the effective date of this
act under the Early Detection Incentive Program established
pursuant to s. 15, chapter 86-159, Laws of Florida.

4. Sites for which contamination is covered under the Early
Detection Incentive Program, the Abandoned Tank Restoration
Program, or the Petroleum Liability and Restoration Insurance
Program, in which case site rehabilitation funding assistance
shall continue under the respective program.

Section 3. Paragraph (a) of subsection (2) and subsection
(4) of section 376.30713, Florida Statutes, are amended to read:

376.30713 Advanced cleanup.—

(2) The department may approve an application for advanced
cleanup at eligible sites, before funding based on the site’s
priority ranking established pursuant to s. 376.3071(5) (a),
pursuant to this section. Only the facility owner or operator or
the person otherwise responsible for site rehabilitation
qualifies as an applicant under this section.

(a) Advanced cleanup applications may be submitted between
May 1 and June 30 and between November 1 and December 31 of each
fiscal year. Applications submitted between May 1 and June 30
shall be for the fiscal year beginning July 1. An application
must consist of:

1. A commitment to pay 25 percent or more of the total
cleanup cost deemed recoverable under this section along with
proof of the ability to pay the cost share. An application
proposing that the department enter into a performance-based
contract for the cleanup of 10 286 or more sites may use a
commitment to pay, a demonstrated cost savings to the

department, or both to meet the cost-share requirement. For an
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application relying on a demonstrated cost savings to the
department, the applicant shall, in conjunction with the
proposed agency term contractor, establish and provide in the
application the percentage of cost savings in the aggregate that
is being provided to the department for cleanup of the sites
under the application compared to the cost of cleanup of those
same sites using the current rates provided to the department by
the proposed agency term contractor. The department shall
determine whether the cost savings demonstration is acceptable.
Such determination is not subject to chapter 120.

2. A nonrefundable review fee of $250 to cover the
administrative costs associated with the department’s review of
the application.

3. A limited contamination assessment report.

4. A proposed course of action.

The limited contamination assessment report must be sufficient
to support the proposed course of action and to estimate the
cost of the proposed course of action. Costs incurred related to
conducting the limited contamination assessment report are not
refundable from the Inland Protection Trust Fund. Site
eligibility under this subsection or any other provision of this
section is not an entitlement to advanced cleanup or continued
restoration funding. The applicant shall certify to the
department that the applicant has the prerequisite authority to
enter into an advanced cleanup contract with the department. The
certification must be submitted with the application.

(4) The department may enter into contracts for a total of

up to $25 $+5 million of advanced cleanup work in each fiscal
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year. However, a facility or an applicant who bundles multiple
sites as specified in subparagraph (2) (a)l. may not be approved
for more than $5 million of cleanup activity in each fiscal

year. A property owner or responsible party may enter into a

voluntary cost-share agreement in which the property owner or

responsible party commits to bundle multiple sites and lists the

facilities that will be included in those future bundles. The

facilities listed are not subject to agency term contractor

assignment pursuant to department rule. The department reserves

the right to terminate the voluntary cost-share agreement if the

property owner or responsible party fails to submit an

application to bundle multiple sites within an open application

period in which it is eligible to participate. For the purposes

of this section, the term “facility” includes, but is not
limited to, multiple site facilities such as airports, port
facilities, and terminal facilities even though such enterprises
may be treated as separate facilities for other purposes under
this chapter.

Section 4. This act shall take effect July 1, 2015.
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COMMITTEE SUBSTITUTE - Substantial Changes

Summary:

CS/CS/SB 314 revises certain provisions of the Petroleum Restoration Program. Specifically, the

bill:

e Expands the eligibility requirements of the Abandoned Tanks Restoration Program (ATRP);

e Specifies that sites participating in the Petroleum Cleanup Participation Program (PCPP) are
not eligible for the ATRP;

e Removes the provision that a property owner must provide evidence that he or she had a
complete understanding of the previous ownership and use of the property prior to acquiring
the property;

e Removes the exclusion eligibility for sites which are owned by a person who had knowledge
of the polluting condition when title was acquired,;

e Changes the name of the “low-scored site initiative” (LSSI) to the “low-risk site initiative”
(LRSI) and revises the criteria that must be met to participate in the LRSI,

e Increases the amount of money that may be encumbered from the Inland Protection Trust
Fund each year to fund the LRSI from $10 million to $15 million, and increases the funding
limit per site from $30,000 to $35,000;

e Removes the reporting deadline for sites to participate in the PCPP;

e Decreases the number of sites that may be bundled and eligible to compete for performance
based contracts under the Advanced Cleanup Program from 20 to 10;
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e Increases the annual funding cap from $15 million to $25 million for the Advanced Cleanup
Program; and

e Allows a property owner or responsible party to enter into a voluntary cost share agreement
for bundling multiple sites and specifies the sites are not subject to the agency term
contractor assignment pursuant to rule.

The amended eligibility requirements for the ATRP and the PCPP are projected to have an
increased recurring cost of $6 million and a $14 million nonrecurring cost to the Inland
Protection Trust Fund within the Department of Environmental Protection (DEP). Senate Bill
2500, the Senate’s Fiscal Year 2015-2016 General Appropriations Bill, provides $110 million
from the Inland Protection Trust Fund within the DEP for the Petroleum Tanks Cleanup
Program, in addition to base operational funding. The bill would increase program costs.

The bill provides an effective date of July 1, 2015.
Present Situation:
Restoration of Petroleum Contaminated Sites

The Division of Waste Management within the Department of Environmental Protection (DEP)
regulates underground and aboveground storage tank systems. In 1983, Florida became one of
the first states to pass legislation and adopt rules to regulate underground and aboveground
storage tanks.! Leaking storage tanks pose a significant threat to groundwater quality, and
Florida relies on groundwater for about 92 percent of its drinking water needs.?

As of February 25, 2015, 8,378 discharges have been closed since the program began in 1986.
There are approximately 5,011 discharges undergoing some phase of remediation and 5,074
discharges that are waiting for remediation. Site rehabilitation funding is based on the available
budget and the priority score. The score for each site ranges from five to 115, with five
representing a very low potential threat to human health and the environment and 115
representing a substantial potential threat. The DEP is currently funding the remediation of
discharges that score 30 or above. The total number of sites that are currently eligible for state
funding varies as sites are closed out and new sites are added to the program.®

State Underground Petroleum Environmental Response Act

In 1986, the Legislature passed the State Underground Petroleum Environmental Response Act
(SUPER Act) to address the problem of pollution from leaking underground petroleum storage
systems. The SUPER Act authorized the DEP to establish criteria for the prioritization,
assessment, cleanup, and reimbursement for cleanup of contaminated sites. The SUPER Act also
created the Inland Protection Trust Fund, which is funded by a tax on petroleum products
imported or produced in Florida, and serves as a repository for the various petroleum
contamination cleanup programs. The SUPER Act established the Early Detection Incentive

! See ch. 83-310, Laws of Fla.

2 DEP, Storage Tank Compliance, http://www.dep.state.fl.us/waste/categories/tanks/ (last visited Mar. 9, 2015).

3 DEP, Senate Bill 314 Agency Analysis, 3, (Jan. 20, 2015) (on file with the Senate Committee on Environmental Preservation
and Conservation).
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Program, which provided site owners with the option of conducting the cleanup themselves and
then receiving reimbursement from the Inland Protection Trust Fund, or having the state conduct
the cleanup in priority order.*

Petroleum Liability Insurance Program

In 1988, the Legislature created the Petroleum Liability Insurance Program (PLIP) to provide
third-party liability insurance to qualified program participants. The PLIP provided up to $1
million of liability insurance for each incident of petroleum contamination.® The program was
revised in 1989 and renamed to the Petroleum Liability Insurance and Restoration Program
(PLIRP). The PLIRP allowed eligible petroleum facilities to purchase $1 million in pollution
liability protection from a state contracted insurer and provided $1 million worth of site
restoration coverage through reimbursement or state-funded cleanup.®

Abandoned Tank Restoration Program

In 1990, the Legislature established the Abandoned Tank Restoration Program (ATRP). The
ATRP was created to address the contamination at facilities that had out-of-service or abandoned
tanks as of March 1990. The ATRP originally had a one-year application period, but the deadline
was subsequently extended to 1992, then 1994. In 1996, the Legislature waived the deadline
indefinitely for owners who are unable to pay for the closure of abandoned tanks. To be eligible
for the ATRP, applicants must certify that the petroleum system has not stored petroleum
products for consumption, use, or sale since March 1, 1990.” There are currently 4,084 eligible
ATRP discharges and 2,078 discharges have been remediated.®

The Reimbursement Program

The Legislature began to phase out the state’s role in the cleanup process in 1992 by shifting the
cleanup of sites to the reimbursement program,® which was funded by increasing the excise tax
on petroleum and petroleum products.’® The reimbursement program proved costly, and within a
few years the reimbursement amount exceeded the administrative capacity of the DEP and the
financial resources of the Inland Protection Trust Fund. By 1996, over 18,000 petroleum sites
had been identified as contaminated and the program had accumulated $551.5 million in
outstanding reimbursement claims.!

In 1995, the Legislature passed a temporary measure to address the large backlog of
reimbursement applications and unpaid claims and required a review of the petroleum

# Section 376.3071, F.S.

® Section 376.3072, F.S.

& Chapter 89-188, Laws of Fla.

7 Section 376.305, F.S.

8 DEP, Senate Bill 314 Agency Analysis, 3, (Jan. 20, 2015) (on file with the Senate Committee on Environmental Preservation
and Conservation).

% The term “cleanup sites” includes contaminated sites that are being remediated by the state or the property owner.

10 Chapter 92-30, Laws of Fla.

11 Comm. on Environmental Preservation and Conservation, the Florida Senate, Underground Petroleum Storage Tank
Cleanup Program, (Interim Report 2005-153) (Nov. 2004).
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underground storage tanks program. The measure only funded the remediation of sites that had
received prior notice from the DEP.?

Petroleum Preapproval Program

The Petroleum Preapproval Program was implemented by the Legislature in 1996 in order to
address the backlog of reimbursement applications and excessive costs to the Inland Protection
Trust Fund.®® The program required state-funded cleanup of sites to be done on a preapproved
basis, in priority order, and within the current fiscal year’s budget. The program also required the
DEP to use risk-based correction action (RBCA, pronounced “Rebecca”) principles in the
cleanup criteria rule. The DEP preapproved all cleanup costs for performance based contracts
using competitive bid procedures or negotiated contracts.

Advanced Cleanup Program

The Advanced Cleanup Program (ACP) was also created in 1996 to allow property owners or
responsible parties the opportunity to pay a portion of the cleanup costs in order to bypass the
priority ranking list. The ACP requires applicants to provide at least 25 percent of the total
cleanup costs and requires the property owner to prepare limited scope assessments at their
expense. 4

Section 376.30713(4), F.S., authorizes the DEP to enter into advanced cleanup contracts for up
to $15 million each fiscal year and limits the amount a facility may receive to $5 million per
year. A facility includes multiple site facilities such as airports, ports, or terminal facilities.'®
Applications are submitted to the DEP twice a year (between May 1 and June 30 and between
November 1 and December 31). The applications are ranked based on the percentage of cost-
sharing commitment proposed by the applicant, with the highest ranking given to the applicant
that proposes the highest percentage of its share of costs.®

Petroleum Cleanup Participation Program

The Petroleum Cleanup Participation Program (PCPP) was also created in 1996 for sites that had
missed the opportunity for state funding assistance but had reported contamination before 1995.
Responsible parties in the PCPP cost share in the cleanup and prepare a limited scope assessment
at their expense. Sites that qualify for this program are eligible for $400,000 in rehabilitation
funding and the owner, operator, or responsible party is required to pay 25 percent of the costs.
The copayment amount may be reduced depending on the financial ability of the owner,
operator, or responsible party.}” There are currently 1,727 PCPP eligible discharges.*®

12 Chapter 95-2, Laws of Fla.

13 Chapter 96-277, s. 6, Laws of Fla.

14 Section 376.30713, F.S.

15 Section 376.30713(4), F.S.

16 Section 376.30713(2), F.S

17 Section 376.3071(13), F.S.

18 DEP, Senate Bill 314 Agency Analysis, 3, (Jan. 20, 2015) (on file with the Senate Committee on Environmental
Preservation and Conservation).



BILL: CS/CS/SB 314 Page 5

Revisions to the Petroleum Restoration Program

The Petroleum Restoration Program was amended in 1999 by HB 2151 to provide up to $5
million in funding for certain source removal activities in advance of the priority ranking. The
DEP was directed to select five low-scoring sites in the petroleum preapproval program for an
innovative pilot program. The measure also extended the ACP beyond October 1, 1999.

Section 376.30714, F.S., was created in HB 2151 to address contamination on a site with eligible
discharges (reported by December 31, 1998) and ineligible discharges (reported on or after
January 1, 1999). Discharges that are reported on or after January 1, 1998, are not only ineligible
for state funding, but are also not eligible for PLIRP. The inability to scientifically distinguish
old discharges from new discharges results in eligible and ineligible discharges at a single
location. The measure authorizes the DEP to address such instances through negotiated site
rehabilitation agreements. The site rehabilitation agreements include a Limited Contamination
Assessment Report; the allocation of funding between the state and the responsible party, owner,
or operator; the proof of financial responsibility of the owner, operator, or responsible party; and
the establishment of the cleanup priority of the site. Any discharges reported by December 31,
1998, remain subject to the program requirements for which it is eligible.

The Legislature substantially amended the Petroleum Restoration Program in 2005 to require:

e All of Florida’s underground petroleum storage tanks be upgraded prior to January 1, 2010;

e The DEP to establish a process to uniformly encumber funds appropriated for the petroleum
preapproval program throughout a fiscal year;

e The DEP to establish priorities based on a scoring system;

e Funding for limited, interim soil-source removals for sites that become inaccessible for future
remediation due to road infrastructure and right-of-way restrictions resulting from pending
Florida Department of Transportation (FDOT) projects;

e Funding for limited, interim soil-source removals associated with the underground petroleum
storage system upgrade that are conducted in advance of the site’s priority ranking for
cleanup;

e Limited funding to ten sites per fiscal year per owner for source removal associated with the
underground petroleum storage system upgrade;

e Limited funding for interim source removal activities at the FDOT projects to up to ten
percent of the total source removal costs and funds may only be used for soil assessment, soil
screening, soil removal, backfill material, treatment or disposal of contaminated soil, and
dewatering;

e Limited funding of $1 million per fiscal year for the FDOT projects, and $10 million per
fiscal year for underground petroleum storage system upgrade projects;

e Repeal of funding provisions by June 30, 2008;

e Auvailability of the Preapproved Advanced Cleanup Participation Program for discharges that
are eligible for restoration funding under the PCPP provided the applicants includes a cost-
sharing commitment in addition to the 25 percent copayment requirement for the PCPP; and

e An extension of the life of the Inland Protection Financing Corporation from 2011 to 2025,
and that the corporation issue notes and bonds, and pay for large-scale cleanups such as
ports, airports, and terminal facilities that are eligible for state funding.*®

19 Sections 376.3071, 376.30713, 376.3075, and 376.30715, F.S.
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Low-Scored Site Initiative

The low-scored site initiative (LSSI) was created in 2010 to allow property owners with low

scoring sites to voluntarily participate the Petroleum Restoration program. To qualify for the

LSSI, the following site conditions are required:

e A priority score of 29 or less;

e Excessively contaminated soil from petroleum products is not present;

e Six months of groundwater monitoring that demonstrate the plume is shrinking or stable;

e Adjacent surface water, including its effects on human health and the environment, is not
affected;

e The area containing the contamination must be less than one-quarter acre and confined to the
source property boundaries; and

e Soil contamination subject to human exposure at the surface and two feet below the land
surface meets the appropriate cleanup target levels.

A property that qualifies for state funding may receive up to $30,000 to conduct a site
assessment and six months of groundwater monitoring. Funding for the LSSI is limited to $10
million for a fiscal year and is made available on a first come, first served basis. A property
owner that chooses to participate in the LSSI is limited to ten sites per fiscal year.

Once the LSSI criteria in s. 376.3071(12)(b)1., F.S., is confirmed for a site, the DEP must issue
either a No Further Action, indicating the contamination is minimal and of no risk, or a site
rehabilitation completion order, indicating there is no contamination remaining.

In 2013, the Legislature amended s. 376.30711, F.S., to require all task assignments, work
orders, and contracts for providers under the preapproval program be procured through
competitive bidding pursuant to ss. 287.056, 287.057, and 287.059, F.S., after June 30, 2014.%°

The Fiscal Year 2013-2014 General Appropriations Act appropriated $125 million to the DEP
for the rehabilitation of eligible petroleum contaminated sites. The act directed that up to $50
million be appropriated to fund petroleum rehabilitation task assignments, work orders, and
contracts entered into prior to June 30, 2013. The remaining $75 million was placed in reserve
and was contingent upon submission of a plan for consideration by the Legislative Budget
Commission (LBC) detailing how the DEP would improve the effectiveness and efficiency of
the Petroleum Restoration program. In addition, no funds could be released after January 1,
2014, unless the DEP adopted rules to implement ss. 376.3071, 376.30711, and 376.30713, F.S.
The DEP’s plan was approved by the LBC on September 12, 2013, and rules were adopted on
December 27, 2013.2* The remaining $75 million in appropriation was released in March 2014.2?

20 Chapter 2013-41, s. 29, Laws of Fla.

2L The Statement of Estimated Regulatory Cost (SERC) prepared by the DEP to implement Rules 62-772.300 and 62-
772.400, F.A.C determined the rules required ratification by the legislature. The majority of the cost requirements outlined by
the DEP in the SERC were costs already incurred by contractors as the cost to conduct business. However, the existing
requirements were being restated in rule, thereby requiring legislative ratification during the 2014 Legislative Session (ch.
2014-149, Laws of Fla).

22 Chapter 2013-40, Laws of Fla.
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In 2014, the Legislature passed CS/HB 7093 to substantially amend the Petroleum Restoration
program by repealing the Petroleum Preapproval program in s. 376.30711, F.S., deleting obsolete
provisions related to the reimbursement program, requiring competitive procurement procedures
for clean-up contracts, and revising clean-up contractor qualifications.

Section s. 376.3071, F.S., was amended to include the following:

e State-funded cleanup sites are funded pursuant to the provisions of the Petroleum Restoration
program in ss. 376.3071, F.S., 376.305(6), 376.3072, and 376.3070, F.S.;

e A facility owner must abate the source of discharge for a release that occurred after
March 29, 1995, and notify the DEP if free product is present;

e Clean-up contracts for contamination sites in the Petroleum Rehabilitation program must be
procured pursuant to the competitive procurement requirements in chapter 287, F.S., or the
rules adopted under ss. 376.3071 and 287.0595, F.S., and invoices must be paid pursuant to
s.215.422, F.S,;

e Site assessment and remediation contractors must certify to the DEP that they:

o Comply with applicable Occupational Safety and Health Administration regulations;

o Maintain workers compensation insurance;

o Maintain comprehensive general liability and comprehensive automobile liability
insurance;

o Maintain professional liability insurance;

o Have the capacity to perform or directly supervise the majority of the rehabilitation work
pursuant to s. 489.113(9), F.S.

e The rules implementing s. 376.3071, F.S., must:

o Specify that only qualified contractors may submit responses on competitive solicitation;

o Include procedures for rejection of vendors that do not meet the minimum qualifications;
and

o Include the requirements from the vendor to maintain its qualification.

e A site owner or operator, or its designee, is prohibited from receiving remuneration in cash or
in kind, directly or indirectly from a contractor performing site cleanup activities; and

e Allows the DEP to seek recovery of overpayment as a result of the findings of an audit.

Section 376.30713, F.S., was amended to allow an applicant to participate in the ACP under a
performance-based contract for the cleanup of at least 20 sites. The applicant must commit to pay
25 percent or more of the costs of cleanup. In order to meet the requirements of the cost-share
agreement, the applicant may commit to pay, demonstrate a cost savings to the state, or use a
combination of the two. The percentage of cost savings must be included in the application and
compared to the cost of cleanup of the same sites using the current rates provided to the DEP by
the agency term contractor. The DEP must determine if the cost savings demonstration is
acceptable, which is not subject to ch. 120, F.S.

Competitive Solicitation of Contractual Services

Prior to 2014, the DEP did not regularly use competitive bid procedures or negotiated contract
procedures under ch. 287, F.S., even though the DEP was authorized to use them.

State agencies that competitively solicit contractual services are subject to the provisions in
s. 287.057, F.S., which include:
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e For contractual services that exceed $35,000, the competitive solicitation must:
o Beavailable to all vendors;
o Include the time and date for the receipt of bids, proposals, or replies, and of the public
opening;
o Include the contractual terms and conditions applicable to the procurement and the
criteria used to determine acceptability and merit of the bid;
o Be subject to the invitation to bid process when the agency is able to define the scope of
work and establish the specifications of the services needed:;
o Be subject to the request for proposal process when the purpose of the services needed
can be defined and the agency can identify the deliverables; and
o Be subject to the invitation to negotiate process when the agency must determine the best
method for achieving the specific goal and more than one vendor is able to provide the
Services.
e Requiring contractual services that exceed the $35,000 threshold to be procured through
competitive sealed bids, competitive sealed proposals, or competitive sealed replies, unless:
o The agency head determines there is an immediate danger to public health, safety, or
welfare; and
o The agency purchases the services from a state procured contract that was contracted by
another agency pursuant to s. 287.057(1), F.S.?3

Agency Term Contracts

Rule 62-772, F.A.C., directs the DEP to enter into multiple agency term contracts to retain
contractors to conduct petroleum site rehabilitation services for a specific task assignment.?* The
agency term contract specifies that all site rehabilitation activities that cost more than $195,000
will be procured by quotes from all eligible agency term contractors in the region where the site
is located. For site rehabilitation activities that cost less than $195,000, the DEP will directly
assign the task to an agency term contractor using the Relative Capacity Index (RCI) algorithm.
The RCI provides an unbiased, cost effective mechanism for assigning tasks to the agency term
contractors.?> As of March 2014, the DEP has competitively procured 70 agency term
contractors that are divided into three regions around the state.

Performance Based Contracts

The DEP may issue performance based contracts to approved agency term contracts for sites that

may be remediated in an aggressive, cost effective, efficient manner. Performance based

contracts are negotiated based on quotes for the total cost of cleanup, technology and design,

remediation milestones, site closure options, time to complete remediation, and the total cost

paid for the completion of each milestone. Performance based contracts are considered for:

e Sites procured through RCI assignment in which the current agency term contractor would
like to continue through a performance based contracts;

e Sites that are unassigned or require RCI assignment;

2 See s. 287.057, F.S.

24 Chapter 62-772.200(b), F.A.C., defines an agency “term contract” as “an agreement between the DEP and a vendor
whereby the vendor agrees to provide an indefinite quantity of commaodities or contractual services, on an indefinite delivery
schedule, over a specified period of time.”

2 The DEP, Agency Term Contractor Selection Process, RCI flow chart, available at
http://www.dep.state.fl.us/waste/quick_topics/publications/pss/pcp/RCI_final _19Dec14.pdf (Mar. 9, 2015).
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e Sites that have been in natural attenuation monitoring for over four years that show minimal
progress toward closure;

e Bundled sites based on phase and/or location; and

e Sites with a restrictive funding cap amount.?®

Risk-Based Corrective Action

Section 376.3071, F.S., was amended in 1996 to require the DEP to adopt rules for risk-based
corrective action (RBCA) principles for the rehabilitation of contaminated petroleum sites. The
RBCA process uses a tiered approach that couples site assessment and response actions with
human health, public safety, and environmental risk assessment to determine the extent and
urgency of corrective action used in remediating contaminated sites. Alternative cleanup target
levels,?’ institutional?® and engineering controls,?® and remediation by natural attenuation® are
RBCA strategies used on a case-by-case basis and allow the DEP to use cost-effective and
effective remediation measures in lieu of conventional cleanup technologies. RBCA is endorsed
by the U.S. Environmental Protection Agency and is implemented in all 50 states for the
remediation of contaminated sites.®

The use of RBCA has expanded to the state’s dry cleaning site remediation program under

s. 376.3078, F.S., the brownfields program under s. 376.81, F.S., and all other contaminated sites
under s. 376.30701 F.S. The RBCA provisions in s. 376.30701, F.S., do not include the
petroleum restoration, brownfields, and dry cleaning programs because they are subject to their
own RBCA provisions in statute.

The Florida RBCA process includes the following components:

e The one in one million cancer risk for carcinogenic constituents;

e A hazard index of one for non-carcinogenic constituents in the development of cleanup target
levels for groundwater, surface water, and soil;

e Relocating a compliance point away from the contamination source area to the edge of the
plume or property boundary to allow for natural attenuation; and

% The DEP, Performance Based Cleanup-General Information, available at
http://www.dep.state.fl.us/waste/quick_topics/publications/pss/pcp/announcements/NOIPP-PBC-Info-Sheet.docx (last visited
Mar. 9, 2015).

27 Section 37.301(7), F.S., defines “cleanup target levels” as “the concentration for each contaminant identified by an
applicable analytical test method, in the medium of concern, at which a site rehabilitation program is deemed complete.”

28 Section 376.301(21), F.S., defines “institutional control” as “the restriction on use or access to a site to eliminate or
minimize exposure to petroleum products’ chemical of concern, dry cleaning solvents, or other contaminants. Such
restrictions may include, but are not limited to, deed restrictions, restrictive covenants, or conservation easements.”

2 Section 376.301(16), F.S., defines “engineering controls” as “modifications to a site to reduce or eliminate the potential for
exposure to petroleum products’ chemicals of concern, dry cleaning solvents, or other contaminants. Such modifications may
include, but are not limited to, physical or hydraulic control measures, capping, point of use treatments, or slurry walls.”

30 Section 376.301(24), F.S., defines “natural attenuation” as a “verifiable approach to site rehabilitation that allows natural
processes to contain the spread of contamination and reduce the concentrations of contaminants in contaminated groundwater
and soil. Natural attenuation processes may include the following: sorption, biodegradation, chemical reactions with
subsurface materials, diffusion, dispersion, and volatilization.”

3L EPA, Use of Risk-Based Decision-Making in UST Corrective Action Programs, OSWER Directive 9610.17 (Mar., 1995)
http://epa.gov/swerustl/directiv/od961017.htm (last visited Mar. 9, 2015).
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e Eliminating or minimizing human exposure to the contamination site by using institutional
and engineering controls.

Funding and Improvements to the Petroleum Restoration Program

The Petroleum Restoration program was appropriated $110 million for the 2014-2015 fiscal
year. The DEP reports that as of March 9, 2015, approximately $30 million has been invoiced
and the balance remaining is approximately $80 million. The DEP expects to invoice
approximately $30 million by the end of the current fiscal year and $50 million will be certified
forward to 2015-2016 fiscal year.

The state has realized an overall costs savings since the Petroleum Restoration program was
transitioned to the competitive procurement requirements in ch. 287, F.S., or the rules adopted
under ss. 376.3071 and 287.0595, F.S. The site assessment and engineering design costs are 10
percent less, the groundwater monitoring costs are 19 percent less, and operation and
maintenance costs of remedial systems are 11 percent less. The average cost savings for the
remediation of discharges in the Advanced Cleanup Program is 32.7 percent.

The DEP reports that 99.9 percent of high risk exposure facilities are in active remediation or
assessment, and 100 percent of facilities in the moderate risk category are in active remediation
or assessment. The DEP also reports that the average procurement time under the new system is
three to five weeks, which is comparable to processing time prior to the system overhaul.

Il. Effect of Proposed Changes:

Section 1 amends s. 376.305, F.S., to expand the Abandoned Tank Restoration Program (ATRP)
program by removing the reporting deadline, which currently separates eligible from ineligible
sites. The expansion of the program will provide state funding eligibility for remediation of a
large but indeterminate number of discharges.

The bill specifies that a site in the Petroleum Cleanup Participation Program (PCPP) may not
participate in the ATRP.

The bill removes the provision that a property owner of a site in the ATRP must provide
evidence that he or she had a complete understanding of the use of the property prior to
acquisition.

The bill removes the exclusion eligibility for sites which are owned by a person who had
knowledge of the polluting condition when title was acquired, unless the person acquired title to
the site after issuance of a notice of site eligibility by the Department of Environmental
Protection (DEP).

Section 2 amends 376.3071, F.S., changing the name of the “low scored site initiative” to the
“low-risk site initiative” (LRSI). The bill requires a property owner or a responsible party who
wishes to participate in the LRSI to provide evidence of authorization from the property owner.
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To participate in the LRSI, the bill requires a property owner or responsible party to submit a
“No Further Action” proposal that demonstrates the required criteria are met and revises the
criteria in the following manner:

¢ Removes the requirement that a contaminated site must have a priority ranking score of 29
points or less;

e Provides a more specific standard for the prohibition on the presence of excessively
contaminated soil on the site. Specifically, soil saturated with petroleum or petroleum
products, or soil that causes a total corrected hydrocarbon measurement of 500 parts per
million (ppm) or higher for the Gasoline Analytical Group or 50 ppm or higher for the
Kerosene Analytical Group, as defined by the DEP rule 62-780.900, F.A.C., must not exist
onsite as a result of a release of petroleum products;

e Specifies that the requirement that contamination remaining at the site does not adversely
affect adjacent surface waters includes the effects of those waters on human health and the
environment;

e Removes the requirement that the area of groundwater contamination is less than one-quarter
acre;

e Allows the presence of groundwater containing petroleum products’ chemicals of concern
that is not confined to the source property boundaries if it only migrates to a transportation
facility of the FDOT; and

e Adds a requirement that the groundwater contamination containing the petroleum products’
chemicals of concern is not a threat to any permitted potable water supply well.

If the DEP determines that the property owner or responsible party has demonstrated that these
conditions are met, the DEP must issue a site rehabilitation completion order that incorporates
the “No Further Action” proposal. This determination acknowledges that minimal contamination
exists onsite and that such contamination is not a threat to the public health, safety, or welfare,
water resources, or the environment. If the DEP determines that a discharge for which a site
rehabilitation completion order was issued may pose a threat to the public health, safety, or
welfare, water resources, or the environment, the issuance of the site rehabilitation completion
order does not alter eligibility for state-funded rehabilitation that would otherwise apply.

The bill authorizes the DEP to approve the cost of a limited remediation plan, in addition to the
cost of the assessment authorized in current law, submitted by a property owner or responsible
party if the DEP determines that the assessment and limited remediation will likely result in a no
further action determination. The approval may be provided in one or more task assignments or
modifications. The total amount authorized for a particular site may not exceed the threshold
amount specified in chapter 287, F.S., for a Category Two purchasing category, which is
currently $35,000. This is an increase from the current LRSI funding limit of $30,000. The bill
authorizes the DEP to pay the costs associated with a professional land survey or specific
purpose survey, if needed, and costs associated with obtaining a title report and recording fees.

The bill increases the amount of time within which assessment work must be completed from six
months to nine months; however, if groundwater monitoring is required following the
assessment in order to satisfy the LRSI conditions, the DEP may authorize an additional six
months to complete the monitoring.
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The bill also increases the annual amount of money that may be encumbered from the Inland
Protection Trust Fund to fund LRSI from $10 million to $15 million.

The bill eliminates the December 31, 1998, reporting deadline for sites to participate in the
PCPP.

Section 3 amends s. 376.30713, F.S., to revise the provisions of the Advanced Cleanup Program.
The bill allows more owners, operators, or responsible parties to participate in the program by
decreasing the number of sites that may be bundled and eligible to compete for performance
based contracts from 20 to 10. To account for the additional participation in the program, the
annual allocation is increased from $15 million to $25 million.

The bill allows a property owner or responsible party to enter into a voluntary cost share
agreement for bundling multiple sites and to provide a list of the sites to be included in future
bundles. The sites that will be included in a future bundle are not subject to agency term
contractor assignment pursuant to rule. The DEP may terminate the voluntary cost share
agreement if the application to bundle multiple sites is not submitted during the open application
period. This provision will extend the period of time listed sites will be remediated because they
are not subject to the agency term contractor assignment.

Section 4 provides an effective date of July 1, 2015.
Constitutional Issues:

A. Municipality/County Mandates Restrictions:

None.

B. Public Records/Open Meetings Issues:
None.

C. Trust Funds Restrictions:
None.

Fiscal Impact Statement:

A. Tax/Fee Issues:
None.
B. Private Sector Impact:

CS/CS/SB 314 appears to have an indeterminate positive fiscal impact on the private
sector because more rehabilitation contracts may be awarded as a result of increasing the
total funding limits for Advanced Cleanup and the Low-Risk Site Initiative (LRSI).
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VI.

VII.

VIII.

C.

None.

None.

Government Sector Impact:

The amended eligibility requirements for the Abandoned Tank Restoration Program
(ATRP) and the Petroleum Clean Participation Program (PCPP) is estimated to have an
increased recurring cost of $6 million to the Inland Protection Trust Fund within the
Department of Environmental Protection (DEP).

The fiscal impact on the DEP is indeterminate as a result of reducing the number of sites
that must be bundled to be eligible to compete for performance-based contracts for the
Advanced Cleanup Program from 20 to 10. However, the decreased bundled site
requirement, together with the increased amount of available funds, should result in more
sites being cleaned up sooner that could result in cost savings over time.

The bill increases the amount of funding that may be encumbered from the Inland
Protection Trust Fund for the LRSI contracts from $10 million to $15 million and
increases the annual allocation for the Advanced Cleanup Program contracts from $15
million to $25 million. However, these changes may not increase the DEP’s overall
annual appropriation for the Petroleum Restoration Program, but rather revise how much
of the annual appropriation may be expended within these programs.

The DEP estimates the elimination of the reporting deadline for the PCPP to have a fiscal
impact of approximately $932,000 per year. The estimate assumes four sites per year will
apply for the program with an average cost to remediate a site $233,000. The DEP also
estimates the cost to remediate the sites that did not participate in the program from 1999
to 2014 to be $13,980,000. This estimate assumes that 60 sites may qualify for the
program at a cost of $233,000 to remediate each site.>?

Senate Bill 2500, the Senate’s General Appropriations Bill for Fiscal Year 2015-2016,
provides $110 million from the Inland Protection Trust Fund within the DEP for the
Petroleum Tanks Cleanup program, in addition to base operational funding. The bill
increases costs for the program.

Technical Deficiencies:

Related Issues:

Statutes Affected:

This bill substantially amends the following sections of the Florida Statutes: 376.305, 376.3071,
and 376.30713.

32 DEP, Petroleum Restoration Fiscal Overview, Potential Fiscal Impact with Application Date Removal (on file with the
Senate Committee on Environmental Preservation and Conservation).
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IX. Additional Information:

A.

Committee Substitute — Statement of Substantial Changes:
(Summarizing differences between the Committee Substitute and the prior version of the bill.)

CS/CS by Appropriations on April 16, 2015:
The committee substitute:

Eliminates the December 31, 1998, reporting deadline for sites to participate in the
PCPP.

Specifies that sites currently in the Petroleum Cleanup Participation Program (PCPP)
are not eligible for the Abandoned Tanks Restoration Program (ATRP).

Removes the provision from CS/SB 314 that allows a property owner to approve the
use of risk-based corrective action (RBCA) principles in remediating a discharge;
Removes the requirement from CS/SB 314 that site owners or the responsible party
must approve conditional site closures, site closures with institutional or engineering
controls, or work stoppages;

Removes the requirement from CS/SB 314 that the DEP establish in rule a procedure
to process invoices that are less than $500,000 per task;

Removes the provision from CS/SB 314 allowing the DEP to negotiate a contract
based on the best available rate from a pool of three agency term contractors selected
by the site owner or operator;

Removes the requirement from CS/SB 314 that the agency term contractor and the
property owner or responsible party must submit a sworn affidavit to the DEP that
neither party has solicited, offered, accepted, paid, or received any compensation,
remuneration, or gift of any kind in exchange for selection of the agency term
contractor;

Removes the requirement from CS/SB 314 that the agency term contractor must
disclose a conflict of interest or potential conflict of interest to the DEP;

Removes the provision from CS/SB 314 that specifies that only agency term
contractors may participate in the low-scored site initiative (LSSI);

Authorizes the DEP to approve the costs for limited remediation and up to six months
of groundwater monitoring in one or more task assignment not to exceed the category
two funding limiting in s. 287.017, F.S.;

Authorizes the DEP to approve limited remediation for LRSI sites following an
approved initial site assessment, not to exceed the category two funding limiting in
s.287.017, F.S.;

Authorizes an additional six months of groundwater monitoring for LRSI sites if the
DEP determines that additional groundwater monitoring is warranted;

Maintains the $400,000 funding cap in current law for the PCPP;

Maintains the discharge date in current law of January 1, 1995 for the PCPP
discharges;

Changes the name of the “low scored site initiative” to “the low-risk site initiative”;
Requires the property owner or responsible party participating in the LRSI to submit
a “No Further Action” proposal to the DEP;

Revises the criteria for participating in LRSI, including removing the requirement that
a site must have a priority ranking score of 29 or less;



BILL: CS/CS/SB 314 Page 15

Revises the criteria to issue a site rehabilitation order with a No Further Action

proposal to include:

o Soil saturated with petroleum or petroleum products, or soil that causes a total
corrected hydrocarbon measurement of 500 parts per million (ppm) or higher for
the Gasoline Analytical Group or 50 ppm or higher for the Kerosene Analytical
Group, as defined by the DEP rule, must not exist onsite as a result of a release of
petroleum products;

o Contamination remaining at the site must not adversely affect adjacent surface
waters includes the effects of those waters on human health and the environment;

o The area of groundwater contamination to be confined to the source property or
migrated to a FDOT facility; and

o The groundwater contamination containing the petroleum products’ chemicals of
concern is not a threat to any permitted potable water supply well.

Specifies the issuance of a Site Rehabilitation Completion Order acknowledges that

minimal contamination exists onsite and the contamination is not a threat to human

health, safety, or welfare, water resources, or the environment; and

Specifies a site is still eligible for state-funded rehabilitation if the DEP determines

the discharge may pose a threat after the Site Rehabilitation Completion Order is

issued.

CS by Environmental Preservation and Conservation on March 11, 2015:

Expands the Abandoned Tank Restoration Program (ATRP) by removing the June 30,
1996, reporting deadline;

Removes the provision that a property owner of a site in the ATRP must provide
evidence that he or she had a complete understanding of ownership and use of the
property prior to acquisition;

Deletes the requirement for the Department of Environmental Protection (DEP) to
establish standards and criteria for benzene in specific situations;

Allows a property owner to approve the use of Risk-Based Correction Action
(RBCA) principles in remediating a discharge;

Requires a site owner to approve work stoppages;

Deletes the requirement for current and future operations and management of
remediation systems to be performance based contracts;

Allows the DEP to negotiate a contract based on the best available rate from a pool of
three agency term contractors selected by the property owner or responsible party;
Deletes the provision that allows a property owner to select a contractor if the amount
of the cost share and the discount off the normal rate totals at least five percent of the
value of the contract;

Requires the agency term contractor and the property owner or responsible party to
submit a sworn affidavit to the DEP that neither party has solicited, offered, accepted,
paid, or received any compensation, remuneration, or gift of any kind in exchange for
selection of the agency term contractor;

Requires the agency term contractor to disclose any conflict of interest to the DEP
and allows the DEP to terminate a contract if the DEP determines there is a potential
conflict of interest;
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e Allows a site to qualify for the low-scored site initiative (LSSI) if the source
boundary is greater than one-quarter acre and located below a state road or a state
road’s right-of-way;

e Increases the funding for the site assessment and six months of groundwater
monitoring for a site in the LSSI from $30,000 to $35,000;

e Authorizes the DEP to approve an additional $35,000 for interim source removal of a
site in the LSSI in order to achieve No Further Action status or receive a site
rehabilitation completion order;

e Authorizes the DEP to approve an additional $35,000 for a supplemental site
assessment for sites assessed before July 1, 2015, in order to achieve No Further
Action status or receive a site rehabilitation completion order;

e Specifies that only agency term contractors may participate in the LSSI;

e Requires that sites completed in the LSSI must be granted priority two scoring status
for ongoing assessment or remedial activity;

e Requires that all work in the LSSI must be completed nine months after the DEP
approval,

e Allows the DEP to authorize an additional six months of groundwater monitoring if
the supplemental site assessment determines it is warranted,;

e Removes the requirement that a discharge must have occurred before January 1,
1999, to qualify for the (Petroleum Cleanup Participation Program (PCPP);

e Allows a property owner or responsible party to enter into a voluntary cost share
agreement for bundling multiple sites and to provide a list of the sites to be included
in future bundles;

e Specifies sites that are to be included in a future Advanced Cleanup Program bundle
are not subject to the agency term contractor assignment pursuant to rule; and

e Allows the DEP to terminate the voluntary cost share agreement if the application to
bundle multiple sites is not submitted during the open application period.

B. Amendments:

None.

This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate.
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Florida Senate - 2015

By the Committee on Environmental Preservation and Conservation;
and Senator Simpson

592-02178-15

A bill to be entitled
An act relating to the Petroleum Restoration Program;
amending s. 376.305, F.S.; removing the requirement
that applications for the Abandoned Tank Restoration
Program must have been submitted to the Department of
Environmental Protection by a certain time; deleting
provisions relieving certain persons from liability;
amending s. 376.3071, F.S.; prohibiting the department
from incorporating risk-based corrective actions
principles not approved by the property owner;
prohibiting site rehabilitation from being implemented
on certain sites without the approval of the property
owner; requiring the department to establish a
procedure by rule for the processing of certain
invoices and the direct assignment of tasks by a
certain date; authorizing site owners and operators to
select agency term contractors from which the
department must select from under certain
circumstances; requiring the property owner or
responsible party selecting the agency term contractor
and the selected agency term contractor to execute a
sworn affidavit testifying to certain terms; requiring
agency term contractors to disclose any conflict of
interest to the department; revising the conditions
for eligibility and methods for payment of costs for
the low-scored site initiative; clarifying that a
change in ownership does not preclude a site from
entering into the program; revising the eligibility

requirements for receiving rehabilitation funding

Page 1 of 20

CODING: Words strieken are deletions; words underlined are additions.

Cs for SB 314

2015314cl

30
31
32
33
34
35
36
37
38
39
40
41
42
43
44
45
46
47
48
49
50
51
52
53
54
55
56
57
58

Florida Senate - 2015 CsS for SB 314

592-02178-15

assistance; increasing the amount of funding

2015314cl

assistance available; amending s. 376.30713, F.S.;
revising the number of sites for certain advanced
cleanup applications; increasing the total amount for
which the department may contract for advanced cleanup
work in a fiscal year; authorizing property owners and
responsible parties to enter into voluntary cost-share
agreements under certain circumstances; providing an

effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Subsection (6) of section 376.305, Florida
Statutes, is amended to read:

376.305 Removal of prohibited discharges.—

(6) The Legislature created the Abandoned Tank Restoration
Program in response to the need to provide financial assistance
for cleanup of sites that have abandoned petroleum storage
systems. For purposes of this subsection, the term “abandoned
petroleum storage system” means a petroleum storage system that
has not stored petroleum products for consumption, use, or sale
since March 1, 1990. The department shall establish the
Abandoned Tank Restoration Program to facilitate the restoration
of sites contaminated by abandoned petroleum storage systems.

(a) To be included in the program:

1. An application must be submitted to the department by
Jure—30+—3+996+ certifying that the system has not stored

petroleum products for consumption, use, or sale at the facility

since March 1, 1990.
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2. The owner or operator of the petroleum storage system

when it was in service must have ceased conducting business

involving consumption, use, or sale of petroleum products at

that facility on or before March 1, 1990.

3. The site is not otherwise eligible for the cleanup

programs pursuant to s. 376.3071 or s. 376.3072.

(b) In order to be eligible for the program, petroleum

storage systems from which a discharge occurred must be closed

pursuant to department rules before an eligibility

determination. However, if the department determines that the

owner of the facility cannot financially comply with the

department’s petroleum storage system closure requirements and

all other eligibility requirements are met, the petroleum

storage system closure requirements shall be waived. The

department shall take into consideration the owner’s net worth

and the economic impact on the owner in making the determination

of the owner’s financial ability. The—Jun
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(c) Sites accepted in the program are eligible for site

rehabilitation funding as provided in s.

376.3071.

(d) The following sites are excluded from eligibility:

1. Sites on property of the Federal Government;

2. Sites contaminated by pollutants that are not petroleum

products;

3. Sites where the department has been denied site access;

or

4. Sites which are owned by a person who had knowledge of

the polluting
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person acquired title to the site after issuance of a notice of
site eligibility by the department.
(e) Participating sites are subject to a deductible as
determined by rule, not to exceed $10,000.
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Section 2. Paragraph (b) of subsection (5), paragraph (d)
of subsection (6), paragraph (b) of subsection (12), and
subsection (13) of section 376.3071, Florida Statutes, are
amended, and paragraphs (n) and (o) are added to subsection (6)
of that section, to read:

376.3071 Inland Protection Trust Fund; creation; purposes;
funding.—

(5) SITE SELECTION AND CLEANUP CRITERIA.—

(b) It is the intent of the Legislature to protect the
health of all people under actual circumstances of exposure. The
secretary shall establish criteria by rule for the purpose of
determining, on a site-specific basis, the rehabilitation
program tasks that comprise a site rehabilitation program and

the level at which a rehabilitation program task and a site

rehabilitation program are completed.

In establishing the rule,

£h i tant

the department shall incorporates—&

=223 G Fr

feasibler risk-based corrective action principles approved by
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the property owner to achieve protection of the public health,

safety, and welfare, water resources, and the environment in a
cost-effective manner as provided in this subsection. Criteria
for determining what constitutes a rehabilitation program task
or completion of site rehabilitation program tasks and site
rehabilitation programs shall be based upon the factors set
forth in paragraph (a) and the following additional factors:

1. The current exposure and potential risk of exposure to
humans and the environment including multiple pathways of
exposure.

2. The appropriate point of compliance with cleanup target
levels for petroleum products’ chemicals of concern. The point
of compliance shall be at the source of the petroleum
contamination. However, the department may temporarily move the
point of compliance to the boundary of the property, or to the
edge of the plume when the plume is within the property
boundary, while cleanup, including cleanup through natural
attenuation processes in conjunction with appropriate
monitoring, is proceeding. The department may also, pursuant to
criteria provided for in this paragraph, temporarily extend the
point of compliance beyond the property boundary with
appropriate monitoring, if such extension is needed to
facilitate natural attenuation or to address the current
conditions of the plume, if the public health, safety, and
welfare, water resources, and the environment are adequately
protected. Temporary extension of the point of compliance beyond
the property boundary, as provided in this subparagraph, must

include notice to local governments and owners of any property

into which the point of compliance is allowed to extend.
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3. The appropriate site-specific cleanup goal. The site-
specific cleanup goal shall be that all petroleum contamination
sites ultimately achieve the applicable cleanup target levels
provided in this paragraph. However, the department may allow
concentrations of the petroleum products’ chemicals of concern
to temporarily exceed the applicable cleanup target levels while
cleanup, including cleanup through natural attenuation processes
in conjunction with appropriate monitoring, is proceeding, if
the public health, safety, and welfare, water resources, and the
environment are adequately protected.

4. The appropriateness of using institutional or
engineering controls. Site rehabilitation programs may include
the use of institutional or engineering controls to eliminate
the potential exposure to petroleum products’ chemicals of
concern to humans or the environment. Use of such controls must
have prior department approval and may not be acquired with
moneys from the fund. When institutional or engineering controls
are implemented to control exposure, the removal of such
controls must have prior department approval and must be
accompanied immediately by the resumption of active cleanup or
other approved controls unless cleanup target levels pursuant to

this paragraph have been achieved. Beginning July 1, 2013, site

rehabilitation for a site that qualifies for a conditional

closure or closure with institutional or engineering controls

that require deed restrictions or a work stoppage not due to

insufficient funds may be implemented only with the approval of

the property owner.

5. The additive effects of the petroleum products’

chemicals of concern. The synergistic effects of petroleum
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products’ chemicals of concern must also be considered when the
scientific data becomes available.

6. Individual site characteristics which must include, but
not be limited to, the current and projected use of the affected
groundwater in the vicinity of the site, current and projected
land uses of the area affected by the contamination, the exposed
population, the degree and extent of contamination, the rate of
contaminant migration, the apparent or potential rate of
contaminant degradation through natural attenuation processes,
the location of the plume, and the potential for further
migration in relation to site property boundaries.

7. Applicable state water quality standards.

a. Cleanup target levels for petroleum products’ chemicals
of concern found in groundwater shall be the applicable state
water quality standards. Where such standards do not exist, the
cleanup target levels for groundwater shall be based on the
minimum criteria specified in department rule. The department
shall consider the following, as appropriate, in establishing
the applicable minimum criteria: calculations using a lifetime
cancer risk level of 1.0E-6; a hazard index of 1 or less; the
best achievable detection limit; the naturally occurring
background concentration; or nuisance, organoleptic, and
aesthetic considerations.

b. Where surface waters are exposed to petroleum
contaminated groundwater, the cleanup target levels for the
petroleum products’ chemicals of concern shall be based on the
surface water standards as established by department rule. The

point of measuring compliance with the surface water standards

shall be in the groundwater immediately adjacent to the surface
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water body.

8. Whether deviation from state water quality standards or
from established criteria is appropriate. The department may
issue a “No Further Action Order” based upon the degree to which
the desired cleanup target level is achievable and can be
reasonably and cost-effectively implemented within available
technologies or engineering and institutional control
strategies. Where a state water quality standard is applicable,
a deviation may not result in the application of cleanup target
levels more stringent than the standard. In determining whether
it is appropriate to establish alternate cleanup target levels
at a site, the department may consider the effectiveness of
source removal that has been completed at the site and the
practical likelihood of the use of low yield or poor quality
groundwater; the use of groundwater near marine surface water
bodies; the current and projected use of the affected
groundwater in the vicinity of the site; or the use of
groundwater in the immediate vicinity of the storage tank area,
where it has been demonstrated that the groundwater
contamination is not migrating away from such localized source,
if the public health, safety, and welfare, water resources, and
the environment are adequately protected.

9. Appropriate cleanup target levels for soils.

a. In establishing soil cleanup target levels for human
exposure to petroleum products’ chemicals of concern found in
soils from the land surface to 2 feet below land surface, the
department shall consider the following, as appropriate:
calculations using a lifetime cancer risk level of 1.0E-6; a

hazard index of 1 or less; the best achievable detection limit;

Page 8 of 20

CODING: Words strieken are deletions; words underlined are additions.




233
234
235
236
237
238
239
240
241
242
243
244
245
246
247
248
249
250
251
252
253
254
255
256
257
258
259
260
261

Florida Senate - 2015 Cs for SB 314

592-02178-15

or the naturally occurring background concentration.

2015314cl

b. Leachability-based soil target levels shall be based on
protection of the groundwater cleanup target levels or the
alternate cleanup target levels for groundwater established
pursuant to this paragraph, as appropriate. Source removal and
other cost-effective alternatives that are technologically
feasible shall be considered in achieving the leachability soil
target levels established by the department. The leachability
goals do not apply if the department determines, based upon
individual site characteristics, that petroleum products’
chemicals of concern will not leach into the groundwater at
levels which pose a threat to public health, safety, and

welfare, water resources, or the environment.

This paragraph does not restrict the department from temporarily
postponing completion of any site rehabilitation program for
which funds are being expended whenever such postponement is
necessary in order to make funds available for rehabilitation of
a contamination site with a higher priority status.

(6) CONTRACTING AND CONTRACTOR SELECTION REQUIREMENTS.—

(d) The department rules implementing this section must:

1. Specify that only qualified vendors may submit responses
on a competitive solicitation. Thedepartment—rultesmust—altso

2. Include procedures for the rejection of vendors not
meeting the minimum qualifications on the opening of a
competitive solicitation. and

3. Include requirements for a vendor to maintain its
qualifications in order to enter contracts or perform

rehabilitation work.
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4. Establish a procedure by October 1, 2015, for the

processing of invoices and the direct assignment of tasks that

are less than $500,000. This procedure may not involve the use

of MyFloridaMarketPlace. Invoices and assignment of tasks may be

processed pursuant to chapter 287.

(n) For sites that are within the priority scoring range

eligible for funding, excluding sites that are within a cost-

share program, a site owner or operator may select three agency

term contractors. The department will then select one of the

three agency term contractors based on the best value to be

determined by a combination of the agency term contractor’s

Invitation to Negotiate ranking and Schedule E rates.

(0)1. Both the selected agency term contractor and the

property owner, or responsible party, who selects the agency

term contractor must execute a sworn affidavit testifying that

neither party has solicited, offered, accepted, paid, or

received any compensation, remuneration, or gift of any kind,

directly or indirectly, in exchange for the selection of the

agency term contractor in connection with the cleanup of the

petroleum contaminated property, except for the compensation

paid by the department to the agency term contractor pursuant to

the agency term contractor’s contract with the department. If

the department subsequently determines that remuneration did

occur, the department may seek recovery of the costs of cleanup

of specific properties from all parties responsible for the

property contamination, and the property is ineligible for

participation in any cleanup program.

2. Pursuant to the terms and conditions of the agency term

contractor’s contract with the department, the agency term
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291 contractor must disclose any conflict of interest to the 320 indicates that the plume is shrinking or stable.
292| department. The agency term contractor shall be conclusively 321 d. The release of petroleum products at the site does not
293| determined to have a conflict of interest with regard to any 322| adversely affect adjacent surface waters, including their
294 site if it has given or offered remuneration, in cash or in 323 effects on human health and the environment.
295 kind, directly or indirectly, to the property owner or 324 e. The area of groundwater containing the petroleum
296 responsible party, or the owner’s or responsible party’s 325| products’ chemicals of concern is—% than—one—guarter aere—and
297| designee, to obtain work associated with such property. The 326| 1is confined to the source property boundaries of the real
298 department retains the right to investigate and determine if an 327 property on which the discharge originated or is located below a
299 agency term contractor has a conflict of interest with regard to 328 state road or a state road’s right-of-way.
300 any property. The department may terminate the agency term 329 f. Soils onsite that are subject to human exposure found
301 contractor’s contract with the department or may terminate the 330| Dbetween land surface and 2 feet below land surface meet the soil
302| agency term contractor’s work assignment to a particular 331 cleanup target levels established by department rule or human
303| property based upon the department’s assessment of the potential 332 exposure is limited by appropriate institutional or engineering
304 conflict of interest. 333 controls.
305 (12) SITE CLEANUP.— 334 2. Upon affirmative demonstration of the conditions under
306 (b) Low-scored site initiative.—Notwithstanding subsections 335 subparagraph 1., the department shall issue a determination of
307 (5) and (6), a site with a priority ranking score of 29 points 336 “No Further Action.” Such determination acknowledges that
308| or less may voluntarily participate in the low-scored site 337| minimal contamination exists onsite and that such contamination
309 initiative regardless of whether the site is eligible for state 338 is not a threat to the public health, safety, or welfare, water
310 restoration funding. 339 resources, or the environment. If no contamination is detected,
311 1. To participate in the low-scored site initiative, the 340| the department may issue a site rehabilitation completion order.
312 responsible party or property owner must affirmatively 341 3. Sites that are eligible for state restoration funding
313| demonstrate that the following conditions are met: 342| may receive payment of costs for the low-scored site initiative
314 a. Upon reassessment pursuant to department rule, the site 343| as follows:
315| retains a priority ranking score of 29 points or less. 344 a. A responsible party or property owner may submit an
316 b. Excessively contaminated soil, as defined by department 345| assessment plan designed to affirmatively demonstrate that the
317 rule, does not exist onsite as a result of a release of 346| site meets the conditions under subparagraph 1. Notwithstanding
318| petroleum products. 347| the priority ranking score of the site, the department may
319 c. A minimum of 6 months of groundwater monitoring 348| approve the cost of the assessment, including 6 months of
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groundwater monitoring, not to exceed $35,000 $36+666 for each
site. The department may not pay the costs associated with the
establishment of institutional or engineering controls.

b. Following the assessment, the department may approve up

to an additional $35,000 for interim source removal pursuant to

department rule to achieve a “No Further Action” order or a site

rehabilitation completion order pursuant to subparagraph 2.

c. For low-scored site initiative sites that were completed

before July 1, 2015, the department may approve up to an

additional $35,000 for supplemental site assessment pursuant to

department rule or to achieve a “No Further Action” order or a

site rehabilitation completion order pursuant to subparagraph 2.

Cs for SB 314
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d. To provide pricing levels on the best terms to the

department, only an agency term contractor may participate in

the low-scored site initiative.

e. Completed low-scored site initiative sites shall be

granted priority 2 scoring status for ongoing assessment or

remedial activity pursuant to department rule.

f.b~ All The—assessment work shall be completed no later

than 9 € months after the department issues its approval. If

groundwater monitoring is required after the assessment in order

to satisfy the conditions of sub-subparagraph l.c., the

department may authorize an additional 6 months to complete the

monitoring.

g.e+ No more than $10 million for the low-scored site
initiative may be encumbered from the fund in any fiscal year.
Funds shall be made available on a first-come, first-served
basis and shall be limited to 10 sites in each fiscal year for

each responsible party or property owner.
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h.é~ Program deductibles, copayments, and the limited

contamination assessment report requirements under paragraph

(13) (c) do not apply to expenditures under this paragraph.

(13) PETROLEUM CLEANUP PARTICIPATION PROGRAM.—To encourage
detection, reporting, and cleanup of contamination caused by
discharges of petroleum or petroleum products, the department
shall, within the guidelines established in this subsection,
implement a cost-sharing cleanup program to provide
rehabilitation funding assistance for all property contaminated
by discharges of petroleum or petroleum products from a

petroleum storage system occurring before January 1, 1995,

subject to a copayment provided for in a Petroleum Cleanup
Participation Program site rehabilitation agreement. Eligibility
is subject to an annual appropriation from the fund.
Additionally, funding for eligible sites is contingent upon
annual appropriation in subsequent years. Such continued state
funding is not an entitlement or a vested right under this
subsection. Eligibility shall be determined in the program,
notwithstanding any other provision of law, consent order,
order, judgment, or ordinance to the contrary.

(a)1l. The department shall accept any discharge reporting
form received before January 1, 1995, as an application for this
program, and the facility owner or operator need not reapply.

2. Owners or operators of property, regardless of whether

ownership has changed, which is contaminated by petroleum or

petroleum products from a petroleum storage system may apply for
such program by filing a written report of the contamination
incident, including evidence that such incident occurred before

January 1, 1995, with the department. Incidents of petroleum
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407 contamination discovered after December 31, 1994, at sites which 436| shall enter into a Petroleum Cleanup Participation Program site
408| have not stored petroleum or petroleum products for consumption, 437 rehabilitation agreement with the department. The agreement must
409| wuse, or sale after such date shall be presumed to have occurred 438| provide for a 25-percent copayment by the owner, operator, or
410| before January 1, 1995. An operator’s filed report shall be an 439| person otherwise responsible for conducting site rehabilitation.
411| application of the owner for all purposes. S+ reported—teo—=th 440 The owner, operator, or person otherwise responsible for
412 department—after b mper—31—31998;——are neot—eligiblefor—th 441 conducting site rehabilitation shall adequately demonstrate the
413| program- 442| ability to meet the copayment obligation. The limited
414 (b) Subject to annual appropriation from the fund, sites 443| contamination assessment report and the copayment costs may be
415| meeting the criteria of this subsection are eligible for up to 444 reduced or eliminated if the owner and all operators responsible
416 $1 million $466+666 of site rehabilitation funding assistance in 445 for restoration under s. 376.308 demonstrate that they cannot
417 priority order pursuant to subsections (5) and (6). Sites 446 financially comply with the copayment and limited contamination
418| meeting the criteria of this subsection for which a site 447| assessment report requirements. The department shall take into
419 rehabilitation completion order was issued before June 1, 2008, 448 consideration the owner’s and operator’s net worth in making the
420 do not qualify for the 2008 increase in site rehabilitation 449| determination of financial ability. In the event the department
421 funding assistance and are bound by the pre-June 1, 2008, 450 and the owner, operator, or person otherwise responsible for
422 limits. Sites meeting the criteria of this subsection for which 451 site rehabilitation cannot complete negotiation of the cost-
423| a site rehabilitation completion order was not issued before 452 sharing agreement within 120 days after beginning negotiations,
424 June 1, 2008, regardless of whether they have previously 453| the department shall terminate negotiations and the site shall
425 transitioned to nonstate-funded cleanup status, may continue 454 be ineligible for state funding under this subsection and all
426| state-funded cleanup pursuant to this section until a site 455| 1liability protections provided for in this subsection shall be
427 rehabilitation completion order is issued or the increased site 456| revoked.
428 rehabilitation funding assistance limit is reached, whichever 457 (d) A report of a discharge made to the department by a
429 occurs first. The department may not pay expenses incurred 458| person pursuant to this subsection or any rules adopted pursuant
430| beyond the scope of an approved contract. 459| to this subsection may not be used directly as evidence of
431 (c) Upon notification by the department that rehabilitation 460| 1liability for such discharge in any civil or criminal trial
432 funding assistance is available for the site pursuant to 461| arising out of the discharge.
433 subsections (5) and (6), the owner, operator, or person 462 (e) This subsection does not preclude the department from
434| otherwise responsible for site rehabilitation shall provide the 463| pursuing penalties under s. 403.141 for violations of any law or
435| department with a limited contamination assessment report and 464| any rule, order, permit, registration, or certification adopted
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465| or issued by the department pursuant to its lawful authority. 494 (2) The department may approve an application for advanced
466 (f) Upon the filing of a discharge reporting form under 495| cleanup at eligible sites, before funding based on the site’s
467 paragraph (a), the department or local government may not pursue 496| priority ranking established pursuant to s. 376.3071(5) (a),
468| any judicial or enforcement action to compel rehabilitation of 497| pursuant to this section. Only the facility owner or operator or
469 the discharge. This paragraph does not prevent any such action 498 the person otherwise responsible for site rehabilitation
470 with respect to discharges determined ineligible under this 499| qualifies as an applicant under this section.
471 subsection or to sites for which rehabilitation funding 500 (a) Advanced cleanup applications may be submitted between
472| assistance is available pursuant to subsections (5) and (6). 501| May 1 and June 30 and between November 1 and December 31 of each
473 (g) The following are excluded from participation in the 502 fiscal year. Applications submitted between May 1 and June 30
474 program: 503 shall be for the fiscal year beginning July 1. An application
475 1. Sites at which the department has been denied reasonable 504| must consist of:
476| site access to implement this section. 505 1. A commitment to pay 25 percent or more of the total
477 2. Sites that were active facilities when owned or operated 506 cleanup cost deemed recoverable under this section along with
478| by the Federal Government. 507| proof of the ability to pay the cost share. An application
479 3. Sites that are identified by the United States 508| proposing that the department enter into a performance-based
480| Environmental Protection Agency to be on, or which qualify for 509 contract for the cleanup of 10 28 or more sites may use a
481 listing on, the National Priorities List under Superfund. This 510 commitment to pay, a demonstrated cost savings to the
482| exception does not apply to those sites for which eligibility 511| department, or both to meet the cost-share requirement. For an
483| has been requested or granted as of the effective date of this 512 application relying on a demonstrated cost savings to the
484| act under the Early Detection Incentive Program established 513| department, the applicant shall, in conjunction with the
485| pursuant to s. 15, chapter 86-159, Laws of Florida. 514| proposed agency term contractor, establish and provide in the
486 4. Sites for which contamination is covered under the Early 515 application the percentage of cost savings in the aggregate that
487| Detection Incentive Program, the Abandoned Tank Restoration 516| 1is being provided to the department for cleanup of the sites
488| Program, or the Petroleum Liability and Restoration Insurance 517| wunder the application compared to the cost of cleanup of those
489 Program, in which case site rehabilitation funding assistance 518 same sites using the current rates provided to the department by
490 shall continue under the respective program. 519 the proposed agency term contractor. The department shall
491 Section 3. Paragraph (a) of subsection (2) and subsection 520| determine whether the cost savings demonstration is acceptable.
492 (4) of section 376.30713, Florida Statutes, are amended to read: 521 Such determination is not subject to chapter 120.
493 376.30713 Advanced cleanup.— 522 2. A nonrefundable review fee of $250 to cover the
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administrative costs associated with the department’s review of
the application.

3. A limited contamination assessment report.

4. A proposed course of action.

The limited contamination assessment report must be sufficient
to support the proposed course of action and to estimate the
cost of the proposed course of action. Costs incurred related to
conducting the limited contamination assessment report are not
refundable from the Inland Protection Trust Fund. Site
eligibility under this subsection or any other provision of this
section is not an entitlement to advanced cleanup or continued
restoration funding. The applicant shall certify to the
department that the applicant has the prerequisite authority to
enter into an advanced cleanup contract with the department. The
certification must be submitted with the application.

(4) The department may enter into contracts for a total of
up to $25 $35 million of advanced cleanup work in each fiscal
year. However, a facility or an applicant who bundles multiple
sites as specified in subparagraph (2) (a)l. may not be approved
for more than $5 million of cleanup activity in each fiscal

year. A property owner or responsible party may enter into a

voluntary cost-share agreement in which the property owner or

responsible party commits to bundle multiple sites and lists the

Cs for SB 314
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facilities that will be included in those future bundles. The

facilities listed are not subject to agency term contractor

assignment pursuant to department rule. The department reserves

the right to terminate the voluntary cost-share agreement if the

property owner or responsible party fails to submit an
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application to bundle multiple sites within an open application

period in which it is eligible to participate. For the purposes

of this section, the term “facility” includes, but is not
limited to, multiple site facilities such as airports, port
facilities, and terminal facilities even though such enterprises
may be treated as separate facilities for other purposes under
this chapter.

Section 4. This act shall take effect July 1, 2015.
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COMMITTEE SUBSTITUTE - Substantial Changes

Summary:

CS/CS/SB 382 strengthens the enforcement of current regulations for assisted living facilities
(ALFs) by revising fines imposed for licensure violations, clarifying existing enforcement tools,
and requiring an additional inspection for ALFs having significant violations. Among other
provisions, the bill:

e Clarifies the criteria under which the Agency for Health Care Administration (AHCA) must
revoke or deny a facility’s license;

e Adds certain responsible parties and AHCA personnel to the list of people who must report
abuse or neglect to the Department of Children and Families’ (DCF) central abuse hotline;
and

e Requires the AHCA to implement a consumer information website with specified
information about ALFs by November 1, 2015, to help consumers select an ALF.

The bill has an indeterminate fiscal impact.
The bill provides an effective date of July 1, 2015.

Il. Present Situation:

An assisted living facility (ALF) is a residential establishment, or part of a residential
establishment, that provides housing, meals, and one or more personal services for a period
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exceeding 24 hours to one or more adults who are not relatives of the owner or administrator.> A
personal service is direct physical assistance with, or supervision of, the activities of daily living
and the self-administration of medication.? Activities of daily living include ambulation, bathing,
dressing, eating, grooming, toileting, and other similar tasks.?

An ALF is required to provide care and services appropriate to the needs of the residents
accepted for admission to the facility.* The owner or facility administrator determines whether an
individual is appropriate for admission to the facility based on a number of criteria.® If, as
determined by the facility administrator or health care provider, a resident no longer meets the
criteria for continued residency or the facility is unable to meet the resident’s needs, the resident
must be discharged in accordance with the Resident Bill of Rights.®

As of December 1, 2014, there were 3,027 licensed ALFs in Florida having a total of 88,306
beds.” An ALF must have a standard license issued by the Agency for Health Care
Administration (AHCA) under part I of ch. 429, F.S., and part Il of ch. 408, F.S. In addition to a
standard license, an ALF may have one or more specialty licenses that allow an ALF to provide
additional care. These specialty licenses include limited nursing services (LNS),? limited mental
health services (LMH),® and extended congregate care services (ECC).1° There are 826 ALFs
with LNS specialty licenses, 260 with ECC licenses, and 955 with LMH specialty licenses.!

Limited Nursing Services Specialty License

An LNS specialty license enables an ALF to provide, directly or through contract, a select
number of nursing services in addition to the personal services that are authorized under the
standard license. The nursing services are limited to acts specified in administrative rules, may
only be provided as authorized by a health care provider’s order, and must be conducted and
supervised in accordance with ch. 464, F.S., relating to nursing and the prevailing standard of
practice in the nursing community.

! Section 429.02(5), F.S. An ALF does not include an adult family-care home or a non-transient public lodging establishment.
2 Section 429.02(16), F.S.

3 Section 429.02(1), F.S.

4 For specific minimum standards see Fla. Admin. Code R 58A-5.0182.

® Section 429.26, F.S., and Fla. Admin. Code R 58A-5.0181.

6 Section 429.28, F.S.

" Agency for Health Care Administration, Assisted Living Facility Directory (December 1, 2014),
http://ahca.myflorida.com/MCHQ/Health_Facility Regulation/Assisted_Living/docs/alf/Directory ALF.pdf (last visited
Jan. 26, 2015).

8 Section 429.07(3)(c), F.S.

® Section 429.075, F.S.

10 Section 429.07(3)(b), F.S.

11 See Agency for Health Care Administration, Assisted Living Facility,

http://ahca.myflorida.com/MCHQ/Health Facility Requlation/Assisted Living/alf.shtml (follow the hyperlinks for the ALF
directories found under the “Notices/Updates” heading) (last visited Jan. 26, 2015).
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Extended Congregate Care Specialty License

An ECC specialty license enables an ALF to provide, directly or through contract, services
performed by licensed nurses and supportive services*? to persons who otherwise would be
disqualified from continued residence in an ALF.: The primary purpose of ECC services is to
allow residents to remain in a familiar setting as they become more impaired with physical or
mental limitations. An ALF licensed to provide ECC services may also admit an individual who
exceeds the admission criteria for an ALF having a standard license, if the individual is
determined appropriate for admission to the ECC facility. A licensed facility must adopt its own
requirements within guidelines for continued residency set forth by rule. However, an ALF with
an ECC license still may not serve residents who require 24-hour nursing supervision.'*

Limited Mental Health Specialty License

An ALF that serves three or more mental health residents must obtain an LMH specialty
license.™ A mental health resident is an individual who receives social security disability income
(SSDI) or supplemental security income (SSI) due to a mental disorder and who receives
optional state supplementation (OSS).1°

The administrator of an LMH facility must consult with a mental health resident and the
resident’s case manager to develop and help execute a community living support plan for the
resident detailing the specific needs and services the resident requires.” The LMH licensee must
also execute a cooperative agreement with the mental health care services provider. The
cooperative agreement specifies, among other things, directions for the ALF accessing
emergency and after-hours care for the mental health resident.

ALF Staff Training

Administrators and Managers

Administrators and other ALF staff must meet minimum training and education requirements
established in rule by the Department of Elder Affairs (DOEA),8 that are intended to assist

12 Supportive services include social service needs, counseling, emotional support, networking, assistance with securing
social and leisure services, shopping service, escort service, companionship, family support, information and referral,
assistance in developing and implementing self-directed activities, and volunteer services. Fla. Admin. Code R. 58A-
5.030(8)(a).

13 An ECC program must provide additional services as required by the resident’s service plan including: total help with
bathing, dressing, grooming, and toileting; nursing assessments conducted more frequently than monthly; measuring and
recording basic vital functions and weight; dietary management; assisting with self-administered medications or
administering medications and treatments pursuant to a health care provider’s order; supervising residents with dementia and
cognitive impairments; health education, counseling, and implementing health-promoting programs; rehabilitative services;
and escort services related to health-related appointments. Section 429.07(3)(b), F.S., and Fla. Admin. Code R. 58A-5.030.
14 Section 429.07(3)(b), F.S.

15 Section 429.075, F.S.

16 Section 429.02(15), F.S. Optional State Supplementation is a cash assistance program. Its purpose is to supplement a
person’s income to help pay for costs in an assisted living facility, mental health residential treatment facility, or adult family
care home, but it is not a Medicaid program. Department of Elder Affairs, Florida Affordable Assisted Living: Optional State
Supplementation (OSS), http://elderaffairs.state.fl.us/faal/statesupp.php (last visited Jan. 26, 2015).

17 Fla. Admin. Code R. 58A-5.029(2)(c)3.

18 Fla. Admin. Code R. 58A-5.0191.
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ALFs in appropriately responding to the needs of residents, maintaining resident care and facility
standards, and meeting licensure requirements.®

The current ALF core training requirements established by the DOEA consist of a minimum of
26 hours of training and passing a competency test. Administrators and managers must
successfully complete the core training requirements within three months after becoming an ALF
administrator or manager. The minimum passing score for the competency test is 75 percent.?

Administrators and managers must participate in 12 hours of continuing education in topics
related to assisted living every two years.?! A newly-hired administrator or manager, who has
successfully completed the ALF core training and continuing education requirements, is not
required to retake the core training. An administrator or manager who has successfully
completed the core training but has not maintained the continuing education requirements, must
retake the ALF core training and retake the competency test.??

Staff with Direct Care Responsibilities

Facility administrators or managers are required to provide or arrange for six hours of in-service
training for facility staff who provide direct care to residents.?® Staff training requirements must
generally be met within 30 days after staff begin employment at the facility; however, staff must
have at least one hour of infection control training before providing direct care to residents.
Nurses, certified nursing assistants, and home health aides who are on staff with an ALF are
exempt from many of the training requirements. In addition to the standard six hours of in-
service training, staff must complete one hour of elopement training and one hour of training on
“do not resuscitate” orders. The staff may be required to complete training on special topics such
as self-administration of medication and Alzheimer’s disease, if applicable.

ECC Specific Training

The administrator and the ECC supervisor, if different from the administrator, must complete
four hours of initial training in extended congregate care, either prior to the facility receiving its
ECC license or within three months after beginning employment in the facility as an
administrator or ECC supervisor. The administrator and ECC supervisor must also complete a
minimum of four hours of continuing education every two years in topics relating to the physical,
psychological, or social needs of frail elderly and disabled persons, or persons having
Alzheimer’s disease or related disorders.?*

All direct-care staff providing care to residents in an ECC program must complete at least
two hours of in-service training, provided by the facility administrator or ECC supervisor, within
six months after beginning employment in the facility. The training must address ECC concepts

19 Section 429.52(1), F.S.

2 Administrators who have attended core training prior to July 1, 1997, and managers who attended the core training program
prior to April 20, 1998, are not required to take the competency test. Administrators licensed as nursing home administrators
in accordance with part Il of chapter 468, F.S., are exempt from this requirement.

2L Fla. Admin. Code R. 58A-5.0191(1)(c).

22 Fla. Admin. Code R. 58A-5.0191.

23 Id

24 Fla. Admin. Code R. 58A-5.0191(7)(a) and (b).
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and requirements, including statutory and rule requirements, and the delivery of personal care
and supportive services in an ECC facility.?

LMH Specific Training

Administrators, managers, and staff who have direct contact with mental health residents in a
licensed LMH facility must receive a minimum of six hours of specialized training in working
with individuals having mental health diagnoses and a minimum of three hours of continuing
education dealing with mental health diagnoses or mental health treatment every two years.?®

Inspections and Surveys

The AHCA is required to conduct a survey, investigation, or monitoring visit of an ALF:

e Prior to the issuance of a license;

Prior to biennial renewal of a license;

When there is a change of ownership;

To monitor ALFs licensed to provide LNS or ECC services;

To monitor ALFs cited in the previous year for a class | or class Il violation or for four or

more uncorrected class 111 violations;?’

e Upon receipt of an oral or written complaint of practices that threaten the health, safety, or
welfare of residents;

e |f the AHCA has reason to believe an ALF is violating a provision of part 11l of ch. 429, F.S.,
relating to adult day care centers or an administrative rule;

e To determine if cited deficiencies have been corrected; or

e To determine if an ALF is operating without a license.?®

Abbreviated Surveys

An applicant for licensure renewal is eligible for an abbreviated biennial survey by the AHCA if

the applicant does not have any:

e Class I, class Il, or uncorrected class Il violations;

e Confirmed complaints from the long-term care ombudsman council which were reported to
the AHCA by the council; or

e Confirmed licensing complaints within the two licensing periods immediately preceding the
current renewal date.?®

An abbreviated survey allows for a quicker and less intrusive survey by narrowing the range of
items the AHCA must inspect.®® The AHCA must expand an abbreviated survey or conduct a full
survey if violations that threaten or potentially threaten the health, safety, or security of residents
are identified during an abbreviated survey.3!

% Fla. Admin. Code R. 58A-5.0191(7)(c).

26 Section 429.075(1), F.S. and Fla. Admin. Code R. 58A-5.0191(8).

27 See “Violations and Penalties” subheading below for a description of the violations.
28 Section 429.34, F.S.

2 Fla. Admin. Code R. 58A-5.033(1)(a).

30 Fla. Admin. Code R. 58A-5.033(1)(hb).

31 Fla. Admin. Code R. 58A-5.033(1)(c).
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Monitoring Visits

ALFs with LNS or ECC licenses are subject to monitoring visits in which the AHCA inspects the
facility for compliance with the requirements of the specialty license. An LNS licensee is subject
to monitoring inspections at least twice a year. At least one registered nurse must be included in
the inspection team to monitor residents receiving services and to determine if the facility is
complying with applicable regulatory requirements.3 An ECC licensee is subject to quarterly
monitoring inspections. At least one registered nurse must be included in the inspection team.
The AHCA may waive one of the required yearly monitoring visits for an ECC facility that has
been licensed for at least 24 months, if the registered nurse who participated in the monitoring
inspections determines that the ECC services are being provided appropriately and there are no
serious violations or substantiated complaints about the quality of service or care.

Violations and Penalties

Part 11 of ch. 408, F.S., provides general licensure standards for all ALFs regulated by the
AHCA. Under s. 408.813, F.S., ALFs may be subject to administrative fines imposed by the
AHCA for certain types of violations. Violations are categorized into four classes according to
the nature of the violation and the gravity of its probable effect on residents:

e Class I violations are those conditions that the AHCA determines present an imminent
danger to residents or a substantial probability of death or serious physical or emotional
harm.

o Examples include resident death due to medical neglect, risk of resident death due to
inability to exit in an emergency, and the suicide of a mental health resident in an ALF
licensed for limited mental health.

o The AHCA must fine an ALF between $5,000 and $10,000 for each class I violation.

o During fiscal years 2011-2012 and 2012-2013, the AHCA entered 115 final orders for
class | violations with an average fine amount of $6,585 for ALFs having fewer than 100
beds and $7,454 for ALFs having 100 or more beds.3*

e Class Il violations are those conditions that the AHCA determines directly threaten the
physical or emotional health, safety, or security of the clients.

o Examples include no qualified staff in the facility, the failure to call 911 in a timely
manner for a resident in a semi-comatose state, and vermin in a food storage area.

o The AHCA must fine an ALF between $1,000 and $5,000 for each violation.

o During fiscal years 2011-2012 and 2012-2013, the AHCA entered 749 final orders for
class Il violations with an average fine amount of $1,542 for ALFs having fewer than 100
beds and $1,843 for ALFs having 100 or more beds.

e Class Il violations are those conditions that the AHCA determines indirectly or potentially
threaten the physical or emotional health, safety, or security of clients.

o Examples include missing or incomplete resident assessments, erroneous documentation
of medication administration, and failure to correct unsatisfactory DOH food service
inspection findings in a timely manner.

32 Section 429.07(3)(c)2., F.S.

33 Section 429.07(3)(b)2., F.S.

34 Agency for Health Care Administration, Senate Bill 248 Analysis (Nov. 26, 2013) (on file with the Senate Committee on
Health Policy).
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o The AHCA must fine an ALF between $500 and $1,000 for each violation, but no fine
may be imposed if the facility corrects the violation.

o During fiscal years 2011-2012 and 2012-2013, the AHCA entered 507 final orders for
uncorrected class 111 violations with an average fine amount of $766 for ALFs having
fewer than 100 beds and $614 for ALFs having 100 or more beds.

e Class IV violations are those conditions that do not have the potential of negatively affecting
clients.

o Examples include failure to file an adverse incident report, incorrect phone numbers
posted for advocacy resources, and failure to post current menus.

o The AHCA may fine an ALF between $100 and $200 for each violation but only if the
problem is not corrected.

o During fiscal years 2011-2012 and 2012-2013, the AHCA entered 18 final orders for
uncorrected class IV violations with an average fine amount of $165 for ALFs having
fewer than 100 beds and $100 for ALFs having 100 or more beds.3%%63/

In addition to financial penalties, the AHCA can take other actions against an ALF. The AHCA
may deny, revoke, and suspend any license for any of the actions listed in s. 429.14(1)(a)-(k),
F.S. The AHCA is required to deny or revoke the license of an ALF that has two or more class |
violations that are similar to violations identified during a survey, inspection, monitoring visit, or
complaint investigation occurring within the two previous years.® The AHCA may also impose
an immediate moratorium or emergency suspension on any provider if it finds any condition that
presents a threat to the health, safety, or welfare of a client.®® The AHCA is required to publicly
post notification of a license suspension, revocation, or denial of a license renewal, at the
facility.*® Finally, ch. 825, F.S., Florida’s Criminal Code, provides criminal penalties for the
abuse, neglect, and exploitation of elderly persons** and disabled adults.*?

Central Abuse Hotline

The Department of Children and Families (DCF) is required under s. 415.103, F.S., to establish
and maintain a central abuse hotline to receive reports, in writing or through a single statewide
toll-free telephone number, of known or suspected abuse, neglect, or exploitation of a vulnerable

35 When fixing the amount of the fine, AHCA must consider the following factors: the gravity of the violation and the extent
to which any laws or rules were violated, actions taken to correct the violations, any previous violations, the financial benefit
of committing or continuing the violation, and the licensed capacity of the facility. Section 429.19(3), F.S.

3 Section 429.19(2), F.S.

87 Agency for Health Care Administration, Senate Bill 248 Analysis (Nov. 26, 2013) (on file with the Senate Committee on
Health Policy)

3 Section 429.14(4), F.S.

39 Section 408.814, F.S.

40 Section 429.14(7), F.S.

41 “Elderly person” means a person 60 years of age or older who is suffering from the infirmities of aging as manifested by
advanced age or organic brain damage, or other physical, mental, or emotional dysfunction, to the extent that the ability of
the person to provide adequately for the person’s own care or protection is impaired. Section 825.101(5), F.S. It does not
constitute a defense to a prosecution for any violation of this chapter that the accused did not know the age of the victim.
Section 825.104, F.S.

42 “Disabled adult” means a person 18 years of age or older who suffers from a condition of physical or mental incapacitation
due to a developmental disability, organic brain damage, or mental illness, or who has one or more physical or mental
limitations that restrict the person’s ability to perform the normal activities of daily living. Section 825.101(4), F.S.
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adult*® at any hour of the day or night, any day of the week.** Persons listed in s. 415.1034, F.S.,
who know, or have reasonable cause to suspect, that a vulnerable adult has been or is being
abused, neglected, or exploited are required to immediately report such knowledge or suspicion
to the central abuse hotline.*®

Florida’s Long-Term Care Ombudsman Program

The federal Older Americans Act (OAA) requires each state to create a Long-Term Care
Ombudsman Program to be eligible to receive funding associated with programs under the
OAA.“ In Florida, the program is a statewide, volunteer-based system of district councils that
protect, defend, and advocate on behalf of long-term care facility residents, including residents of
nursing homes, ALFs, and adult family-care homes. The ombudsman program is
administratively housed in the DOEA and is headed by the State Long-Term Care Ombudsman,
who is appointed by the DOEA Secretary.*’

The ombudsman program is required to establish a statewide toll-free telephone number for
receiving complaints concerning matters adversely affecting the health, safety, welfare, or rights
of residents of ALFs, nursing homes, and adult family care homes. Every resident or
representative of a resident must receive, upon admission to a long-term care facility,
information regarding the program and the statewide toll-free telephone number for receiving
complaints.*® The names and identities of the complainants or residents involved in a complaint,
including any problem identified by an ombudsman council as a result of an investigation, are
confidential and exempt from Florida’s public records laws, unless the complainant or resident,
or the legal representative of the complainant or resident, consents to the disclosure, or the
disclosure is required by court order.*® In addition to investigating and resolving complaints,
ombudsmen conduct unannounced visits to assess the quality of care in ALFs, referred to as
administrative assessments.

Consumer Information

Section 400.191, F.S., requires the AHCA to provide information to the public about all licensed
nursing homes in the state. The information must be provided in a consumer-friendly, electronic
format to assist consumers and their families in comparing and evaluating nursing homes. Under
s. 400.191(2), F.S., the AHCA must provide an Internet site that includes information such as a
list of names and addresses of all nursing homes in the state, the total number of beds in each

43 “Vulnerable adult” means a person 18 years of age or older whose ability to perform the normal activities of daily living or
to provide for his or her own care or protection is impaired due to a mental, emotional, sensory, long-term physical, or
developmental disability or dysfunction, or brain damage, or the infirmities of aging. Section 415.102(27), F.S.

4 The central abuse hotline is operated by the DCF to accept reports for investigation when there is a reasonable cause to
suspect that a vulnerable adult has been or is being abused, neglected, or exploited; determine whether the allegations require
an immediate, 24-hour, or next-working-day response priority; when appropriate, refer calls that do not allege the abuse,
neglect, or exploitation of a vulnerable adult to other organizations that might better resolve the reporter’s concerns; and
immediately identify and locate prior reports of abuse, neglect, or exploitation through the central abuse hotline.

Section 415.103(1), F.S.

45 Section 415.1034, F.S.

4642 U.S.C. 3058, et. seq. See also s. 400.0061(1), F.S.

47 Section 400.0063, F.S.

48 Section 400.0078(2), F.S.

49 Section 400.0077(1)(b), F.S.
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nursing home, and survey and deficiency information. Additional information that the AHCA
may provide on the site includes the licensure status history, the rating history, and the regulatory
history of each nursing home.

There is no similar requirement in law to provide certain consumer information to the public on
licensed ALFs in the state.

The Miami Herald Articles and the Governor’s Assisted Living Workgroup

Beginning on April 30, 2011, The Miami Herald published a four-part series, entitled “Neglected
to Death,” which detailed abuses occurring in ALFs and the state regulatory responses to such
cases. The newspaper spent a year examining thousands of state inspections, police reports, court
cases, autopsy files, emails, and death certificates and conducted dozens of interviews with
operators and residents throughout Florida. The series detailed examples of abuses, neglect, and
deaths that took place in ALFs.%° The series also examined the state’s regulatory and law
enforcement agencies’ responses to the problems. The newspaper concluded that the state’s
agencies, and in particular the AHCA, failed to enforce existing laws designed to protect
Florida’s citizens who reside in ALFs.%!

Soon after The Miami Herald series, Governor Rick Scott vetoed HB 4045,°2 which reduced
regulatory requirements on ALFs. The Governor then directed the AHCA to form a task force for
the purpose of examining current assisted living regulations and oversight. The task force,
referred to as the Assisted Living Workgroup, held meetings and produced two reports, one in
August of 2011 and another in October of 2012. In addition to public testimony and
presentations, the Assisted Living Workgroup focused on assisted living regulation, consumer
information and choice, and long term care services and access. The workgroup made numerous
recommendations in its two reports.>3

Il. Effect of Proposed Changes:
Limited Mental Health License

The bill amends s. 394.4574, F.S., to clarify that a Medicaid managed care plan is responsible for
state-supported mental health residents of assisted living facilities (ALFs) who are enrolled in the
managed care plan and that managing entities®* under contract with the Department of Children

%0 Rob Barry, Michael Sallah and Carol Marbin Miller, Neglected to Death, Parts 1-3, THE MiAMI HERALD, April 30, 2011
available at http://www.miamiherald.com/2011/04/30/2194842/once-pride-of-florida-now-scenes.html and
http://www.miamiherald.com/2011/05/03/2199747/key-medical-logs-doctored-missing.html (see left side of article to access
web links to the three-part series) (Last visited on Jan. 27, 2015).

d.

52 House Bill 4045 (2011) repealed a requirement for the annual dissemination of a list of ALFs that had been sanctioned or
fined, a requirement for an ALF to report monthly any liability claims filed against it, a requirement to disseminate the results
of the inspection of each ALF, provisions concerning rule promulgation for ALFs by the DOEA, provisions concerning the
collection of information regarding the cost of care in ALFs, and the authority for local governments or organizations to
contribute to the cost of care of local facility residents.

53 Agency for Health Care Administration, Assisted Living Workgroup, found at
http://ahca.myflorida.com/SCHS/ALWG/wgmembers.shtml (last visited Jan. 27, 2015).

5 See s. 394.9082, F.S. A managing entity is a not-for-profit corporation organized in Florida which is under contract with
the DCF on a regional basis to manage the day-to-day operational delivery of behavioral health services through an organized
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and Families (DCF) are responsible for such residents who are not enrolled with a Medicaid
managed care plan. The bill requires a mental health resident and his or her mental health case
manager to complete the mental health resident’s community living support plan and provide it
to the administrator of the ALF within 30 days of admitting a mental health resident. The plan
must be updated when there is a significant change to the resident’s behavioral health status. The
resident’s case manager must keep a two-year record of any face-to-face interaction with the
resident and make the records available for inspection.

The bill makes the case manager responsible for a mental health resident to ensure that there is
adequate and consistent monitoring of the community living support plan and to report any
concerns about a regulated provider failing to provide services or otherwise acting in a manner
with the potential to cause harm to the resident.

The bill amends s. 429.075, F.S., to require facilities with one or more, instead of three or more,
mental health residents to obtain a limited mental health (LMH) license. It also permits an ALF
with a LMH license, if it does not have a copy of the resident's community living support plan
and cooperative agreement, to provide written evidence that it requested the plan and agreement
from the Medicaid managed care plan or the managing entity within 72 hours of the resident's
admission.

Long-Term Care Ombudsman Program

Administrative Assessment

The bill amends s. 400.0074, F.S., to require any administrative assessment of an ALF performed
by the Long-Term Care Ombudsman to be comprehensive. The bill further requires the local
ombudsman to conduct an exit consultation with the long-term care facility administrator to
discuss issues and concerns affecting residents and make recommendations for improvement, if
necessary.

Resident Grievances

The bill amends s. 400.0078, F.S., to require that ALFs inform new residents upon admission to
the facility that retaliatory action cannot be taken against a resident for presenting grievances or
for exercising any other resident right.

Extended Congregate Care License

The bill amends s. 429.07, F.S., to make changes to improve the regulation of facilities with

extended congregate care services (ECC) and limited nursing services (LNS) specialty licenses.

These changes include:

e The requirement that an ALF be licensed for two or more years before being issued an ECC
license that is not provisional in nature;

o Clarification of the circumstances under which the Agency for Health Care Administration
(AHCA) may deny or revoke an ALF’s ECC license;

system of care and a network of providers who are contracted with the managing entity to provide a comprehensive array of
emergency, acute care, residential, outpatient, recovery support, and consumer support services related to behavioral health.
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Creation of a provisional ECC license for ALFs that have been licensed for less than two
years;

A six-month duration for a provisional license;

The requirement for an ALF to inform the AHCA when it has admitted one or more residents
requiring ECC services;

The requirement for the AHCA to inspect an ALF for compliance with the requirements of
its ECC license after the ALF admits one or more ECC residents;

The requirement for the AHCA to grant an ECC license if an ALF with a provisional license
demonstrates compliance with the pertinent requirements of an ECC license;

The requirement for an ALF with a provisional ECC license to immediately suspend ECC
services and to surrender its provisional ECC license if the ALF fails to demonstrate
compliance with the requirements of an ECC license or fails to admit an ECC resident within
three months;

The authorization for the AHCA to extend a provisional ECC license for one month in order
to compete a follow-up visit;

A reduction in the frequency of monitoring visits for ALFs with ECC licenses from every
quarter to twice a year and for facilities with LNS licenses from twice a year to once a year;
and

Clarification of the circumstances under which the AHCA may waive one of the required
monitoring visits for facilities with ECC licenses and to also allow the AHCA to waive the
required monitoring visit for an ALF with an LNS license.

Violations and Penalties

The bill amends s. 429.14, F.S., to:

Require the AHCA to impose an immediate moratorium on an ALF that fails to provide the
AHCA with access to its facility or prohibits a regulatory inspection;

Prohibit a licensee from restricting AHCA staff from having access to records or prohibiting
the confidential interview of ALF staff or residents;

Exempt an ALF from the 45-day notice requirement in s. 429.28(k), F.S., if that ALF is
required to relocate all or some of its residents due to action by the AHCA,; and

Add additional criteria under which the AHCA must deny or revoke an ALF’s license.

The bill amends s. 429.19, F.S., to require that any fine imposed by the AHCA for a class | or
class Il violation must be doubled if the AHCA finds that the violation has not been corrected
within six months of the citation being issued. The bill also requires the AHCA to impose an
administrative fine of $500 if an ALF is found to be not in compliance with the background
screening requirements of s. 408.809, F.S.

Assistance with Self-Administration of Medication

The bill amends s. 429.256, F.S., to allow all ALF staff who received the required training to
provide several additional services in assisting with self-administration of medication. The
additional duties are:

e Taking a prefilled insulin syringe from its place of storage and bringing it to a resident;
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e Removing the cap of a nebulizer, opening the unit dose of nebulizer solution, and pouring the
pre-measured dose of medication into the dispensing cup of the nebulizer;

Assisting a resident in using a nebulizer;

Using a glucometer to perform blood glucose checks;

Assisting with anti-embolism stockings;

Assisting with applying and removing an oxygen cannula;

Assisting with the use of a continuous positive airway pressure device;

e Assisting with the measuring of vital signs; and

e Assisting with the use of colostomy bags.

Personal Property of Residents

The bill amends s. 429.27(3), F.S., to increase the amount of cash that an ALF may provide sake-
keeping of for a resident from $200 to $500.

Resident Bill of Rights

The bill amends s. 429.28, F.S., to require that the telephone number of Disability Rights
Florida® (DRF) must be included in the posted notice of a resident’s rights, obligations, and
prohibitions, and that the ALF ensure each resident has access to a telephone to call DRF. The
notice must also specify that complaints made to the ombudsman program, as well as the names
and identities of the complainant and any residents involved in the complaint, are confidential
and that retaliatory action cannot be taken against a resident for presenting a grievance or
exercising a right. The bill creates a fine of $2,500 which is imposed if an ALF cannot show
good cause in state court for terminating the residency of an individual who has exercised an
enumerated right.

Right of Entry and Inspection

The bill amends s. 429.34, F.S., to require certain state officials, such as Medicaid Fraud
investigators and state or local fire marshals, to report to the DCF central abuse hotline any
knowledge or reasonable suspicion that a vulnerable adult has been or is being abused, neglected,
or exploited.

The bill requires AHCA to inspect each licensed ALF at least once every 24 months to determine
compliance with statute and rules. The bill provides that an ALF having one or more class |
violations, three or more class Il violations arising from separate surveys within a 60-day period,
or three or more unrelated class 1l violations cited during one survey, be subject to an additional
inspection within six months.

%5 Disability Rights Florida is the designated protection and advocacy agency required as a condition of certain federal
funding under 42 U.S.C. 15041-15045 and 45 C.F.R. 1386.20. The protection and advocacy designation is made by
gubernatorial executive order.
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Staffing and Training Requirements

The bill amends s. 429.41, F.S., to clarify that ALF staffing requirements for a continuing care
facility or retirement community apply only to residents who receive personal limited nursing
services or extended congregate care services. The ALF must keep a log of the names and unit
numbers of residents receiving such services and make the log available to surveyors upon
request.

The bill amends s. 429.52, F.S., to require facilities to provide a two-hour pre-service orientation
for all new facility employees who have not previously completed core training. The pre-service
orientation must cover topics that help employees provide responsible care and respond to the
needs of the residents. A new employee and the ALF’s administrator must sign a statement that
the employee has completed the pre-service orientation. The signed statement must be kept in
that staff member’s file. The bill clarifies that the pre-service orientation can be provided by the
ALF instead of a trainer registered with the Department of Elder Affairs (DOEA).

Consumer Information Resources

The bill creates s. 429.55, F.S., which provides legislative findings that consumers need
additional information in order to select an ALF. To facilitate this, the bill requires the AHCA to
create a consumer guide website which contains information on each licensed ALF. By
November 1, 2015, the website must include:

e The name and address of the ALF;

The name of the owner or operator of the ALF;

The number and type of licensed beds in the ALF;

The types of licenses held by the ALF;

The ALF’s license expiration date and status;

The total number of clients that the ALF is licensed to serve and the most recent occupancy
levels;

The number of private and semi-private rooms offered;

The bed-hold policy;

The religious affiliation, if any, of the ALF;

The languages spoken by the staff;

Availability of nurses;

Forms of payment accepted;

Identification of whether the licensee is operating under bankruptcy protection;
Recreational and other programs available;

Special care units or programs offered,

Whether the ALF is part of a retirement community that offers other services;

Links to the State Long-Term Care Ombudsman Program website and the program’s
statewide toll-free telephone number;

Links to the internet websites of the providers;

Other relevant information currently collected by the AHCA;

Links to inspection reports on file with the AHCA,; and

Survey and violation information including a list of the ALF’s violations committed during
the previous 60 months, which must be updated monthly and include for each violation:
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o A summary of the violation, with all licensure, revisit, and complaint survey information;
o Any sanctions imposed by final order; and
o The date the corrective action was confirmed by AHCA.

The bill provides an effective date of July 1, 2015.
V. Constitutional Issues:

A. Municipality/County Mandates Restrictions:

None.

B. Public Records/Open Meetings Issues:
None.

C. Trust Funds Restrictions:
None.

V. Fiscal Impact Statement:

A. Tax/Fee Issues:
None.
B. Private Sector Impact:

CS/CS/SB 382 provides for the following changes to fines that may be imposed on ALFs:

e A $2,500 fine if an ALF removes a resident without cause, as determined by a state
court;

e A doubling of fines for class I or 1l violations if the AHCA finds that the violation has
not been corrected within six months of the citation being issued; and

e A 3$500 fine against an ALF that does not comply with the background screening
requirements of s. 408.809, F.S.

ALFs with specialty licenses that meet licensure standards will have fewer monitoring
visits from the AHCA. This will positively impact the ALFs as they will have less
interruption of staff time due to such visits.

The bill requires ALFs to provide all new employees who have not already gone through
the ALF core training program with a two-hour, pre-service training session before they
work with residents. Additionally, the bill increases the training requirements for staff
who assist residents with medication from four to six hours. The cost of both of these
training requirements is not expected to be significant.
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C. Government Sector Impact:

The bill’s provisions for new fines created under the bill and for the doubling of fines
issued for class I or class Il violations that are not corrected within six months, are likely
to generate an indeterminate amount of additional revenue for the AHCA’s Health Care

Trust Fund.
VI. Technical Deficiencies:
None.
VII. Related Issues:

Section 17 of the bill requires the Agency for Health Care Administration to create website
content for consumer information on each licensed assisted living facility. The information must
include “links to the websites of the providers.” It is not clear which providers are being
referenced.

VIII. Statutes Affected:

This bill substantially amends the following sections of the Florida Statutes: 394.4574, 400.0074,
400.0078, 409.212, 429.02, 429.07, 429.075, 429.14, 429.178, 429.19, 429.256, 429.27, 429.28,
429.34, 429.41, 429.52, and 429.55.

IX. Additional Information:

A. Committee Substitute — Statement of Substantial Changes:
(Summarizing differences between the Committee Substitute and the prior version of the bill.)

CS/CS by Appropriations on April 16, 2015:

The committee substitute:

e Removes many of the underlying bill’s provisions relating to the revision of fines for
class I, class 11, class 11, and class IV violations and replaces those provisions with
the doubling of a class | or class Il violation if the Agency for Health Care
Administration (AHCA) finds that the violation has not been corrected within six
months of the citation being issued,;

e Provides for a $500 fine if an ALF is found to not be in compliance with the
background screening requirements provided under s. 408.809, F.S.;

e Removes from the bill the provision that an ALF must pay a fee for the cost of an
additional inspection required if an ALF is cited for one or more class I violations or
two or more class Il violations arising from separate surveys within a 60-day period
or due to unrelated circumstances during the same survey;

e Removes from the bill the requirement for the AHCA to implement a rating system
for ALFs and to adopt rules for the rating system;

e Authorizes the AHCA to adopt rules to administer the consumer information website
required under the bill; and

e Removes from the bill the appropriation of funds to the AHCA from the Health Care
Trust Fund for the purpose of implementing the regulatory provisions of the bill.
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CS by Health Policy on February 3, 2015:

The CS amends SB 382 to remove the requirement that the Office of Program Policy
Analysis and Governmental Accountability conduct a study of ALF inter-surveyor
reliability and to remove the requirement that the AHCA create a monitored ALF public
comment page as well as the appropriations required to create and maintain the comment

page.
B. Amendments:

None.

This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate.
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LEGISLATIVE ACTION
Senate . House
Comm: RCS
04/16/2015

The Committee on Appropriations (Garcia) recommended the

following:
Senate Amendment (with title amendment)

Delete everything after the enacting clause
and insert:
Section 1. Section 394.4574, Florida Statutes, is amended

to read:

394.4574 bepartment Responsibilities for coordination of

services for a mental health resident who resides in an assisted

living facility that holds a limited mental health license.—

(1) As used in this section, the term “mental health
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resident+” feorpurpeoses—ef—this seetions means an individual who

receives social security disability income due to a mental
disorder as determined by the Social Security Administration or
receives supplemental security income due to a mental disorder
as determined by the Social Security Administration and receives
optional state supplementation.

(2) Medicaid managed care plans are responsible for

Medicaid-enrolled mental health residents, and managing entities

under contract with the department are responsible for mental

health residents who are not enrolled in a Medicaid health plan.

A Medicaid managed care plan or a managing entity shall Fhe

department—must ensure that:

(a) A mental health resident has been assessed by a

psychiatrist, clinical psychologist, clinical social worker, or
psychiatric nurse, or an individual who is supervised by one of
these professionals, and determined to be appropriate to reside
in an assisted living facility. The documentation must be
provided to the administrator of the facility within 30 days
after the mental health resident has been admitted to the
facility. An evaluation completed upon discharge from a state
mental hospital meets the requirements of this subsection
related to appropriateness for placement as a mental health
resident if it was completed within 90 days before prier—teo
admission to the facility.

(b) A cooperative agreement, as required in s. 429.075, is
developed by betweern the mental health care services provider
that serves a mental health resident and the administrator of
the assisted living facility with a limited mental health

license in which the mental health resident is living. Awy
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The community living support pl
1 he

429.02, has been prepared by a menta

her & mental health case manager ef—+thatresident i

consultation with the administrator of the facility or the

administrator’s designee. The plan must be completed and

provided to the administrator of the assisted living facility
with a limited mental health license in which the mental health

resident lives upon the resident’s admission. The support plan

and the agreement may be in one document. The agency may not

cite an assisted living facility for not possessing a resident’s

community living support plan if the facility can document that

it has requested the plan for that resident.

(d) The assisted living facility with a limited mental
health license is provided with documentation that the
individual meets the definition of a mental health resident.

(e) The mental health services provider assigns a case

manager to each mental health resident for whom the entity is

He-

responsible whe—3dives—an anassistedtivingfacitlitywith =

Tma A
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B
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H

T

tat—heatth—tieense. The case manager shall coordinate

is—responsible—for—ecoordinating the development ef and

implementation of the community living support plan defined in
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s. 429.02. The plan must be updated at least annually, or when

there is a significant change in the resident’s behavioral

health status, such as an inpatient admission or a change in

medication, level of service, or residence. Each case manager

shall keep a record of the date and time of any face-to-face

interaction with the resident and make the record available to

the responsible entity for inspection. The record must be

retained for at least 2 years after the date of the most recent

interaction.

(f) Adequate and consistent monitoring and enforcement of

community living support plans and cooperative agreements are

conducted by the resident’s case manager.

(g) Concerns are reported to the appropriate regulatory

oversight organization if a regulated provider fails to deliver

appropriate services or otherwise acts in a manner that has the

potential to result in harm to the resident.

(3) The Secretary of Children and Families, in consultation
with the Agency for Health Care Administration, shall anmruvatty
require each district administrator to develop, with community
input, a detailed annual plan that demonstrates detailedpltans
thatdemonstrate how the district will ensure the provision of

state-funded mental health and substance abuse treatment
services to residents of assisted living facilities that hold a
limited mental health license. This plan Fhese—ptans must be
consistent with the substance abuse and mental health district
plan developed pursuant to s. 394.75 and must address case
management services; access to consumer-operated drop-in
centers; access to services during evenings, weekends, and

holidays; supervision of the clinical needs of the residents;
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98 and access to emergency psychiatric care.

99 Section 2. Subsection (1) of section 400.0074, Florida
100 Statutes, is amended, and paragraph (h) is added to subsection
101 (2) of that section, to read:
102 400.0074 Local ombudsman council onsite administrative
103 assessments.—
104 (1) In addition to any specific investigation conducted
105 |pursuant to a complaint, the local council shall conduct, at
106 least annually, an onsite administrative assessment of each
107 |nursing home, assisted living facility, and adult family-care
108 |home within its jurisdiction. This administrative assessment
109 |must be comprehensive in nature and must shatdt focus on factors
110 affecting residents’ +he rights, health, safety, and welfare ef
111 |+he—residents. Each local council is encouraged to conduct a

112 similar onsite administrative assessment of each additional
113 long-term care facility within its jurisdiction.

114 (2) An onsite administrative assessment conducted by a
115 local council shall be subject to the following conditions:

116 (h) Upon completion of an administrative assessment, the

117 local council shall conduct an exit consultation with the

118 facility administrator or administrator’s designee to discuss

119 issues and concerns in areas affecting residents’ rights,

120 health, safety, and welfare and, if needed, make recommendations

121 for improvement.

122 Section 3. Subsection (2) of section 400.0078, Florida

123 Statutes, 1is amended to read:
124 400.0078 Citizen access to State Long-Term Care Ombudsman

125 |Program services.—

126 2 Exzorsz oo A+ v Ay Ao ANt S o g £ o oAt a1
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reeeiver Upon admission to a long-term care facility, each

resident or representative of a resident must receive

information regarding the purpose of the State Long-Term Care
Ombudsman Program, the statewide toll-free telephone number for

receiving complaints, information that retaliatory action cannot

be taken against a resident for presenting grievances or for

exercising any other resident right, and other relevant

information regarding how to contact the program. Each resident

or his or her representative Residernts—er—their representatives

must be furnished additional copies of this information upon
request.

Section 4. Paragraph (c) of subsection (4) of section
409.212, Florida Statutes, i1s amended to read:

409.212 Optional supplementation.—

(4) In addition to the amount of optional supplementation
provided by the state, a person may receive addition