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2015 Regular Session

MEETING DATE:

The Florida Senate
COMMITTEE MEETING EXPANDED AGENDA

BANKING AND INSURANCE
Senator Benacquisto, Chair
Senator Richter, Vice Chair

Monday, March 23, 2015

TIME: 1:30 —3:30 p.m.
PLACE: ToniJennings Committee Room, 110 Senate Office Building
MEMBERS: Senator Benacquisto, Chair; Senator Richter, Vice Chair; Senators Clemens, Detert, Hukill, Lee,
Margolis, Montford, Negron, Simmons, and Smith
BILL DESCRIPTION and
TAB BILL NO. and INTRODUCER SENATE COMMITTEE ACTIONS COMMITTEE ACTION
1 SB 244 Volunteer Firefighting; Specifying that the provisions Fav/CS
Dean of the chapter and rules of the Division of State Fire Yeas 9 Nays 0

(Identical H 495)

Marshal relating to fire standards and training and the
Florida Firefighters Occupational Safety and Health
Act do not apply to a fire service provider or firefighter
employer that is a municipality or county with a
specified population if utilizing a volunteer firefighter
or volunteer fire department, and do not apply to a
volunteer firefighter who is being utilized by such a
provider or an employer, etc.

Bl 03/23/2015 Fav/CS
CA
FP
2 SB 860 Pharmacy; Providing requirements for contracts Fav/CS
Garcia between pharmacy benefit managers and contracted Yeas 10 Nays 0

(Similar CS/H 555)

pharmacies; requiring a pharmacy benefit manager to
ensure that a prescription drug has met certain
requirements to be placed on a maximum allowable
cost pricing list; requiring the pharmacy benefit
manager to disclose certain information to a plan
sponsor, etc.

Bl 03/23/2015 Fav/CS
HP
AP
3 SB 1006 Depopulation of Citizens Property Insurance Fav/CS
Flores Corporation; Requiring the corporation to provide Yeas 10 Nays O

(Similar H 1087)

specified notice to a policyholder and to receive
specified written consent from such policyholder
before the removal of the policyholder’s residential
property insurance policy from the corporation by an
insurer; prohibiting an insurer that removes a policy
from the corporation from annually increasing the rate
for the renewal of a replacement policy by more than
a specified amount for a specified number of terms,
etc.

Bl 03/23/2015 Fav/CS
AGG
AP

03232015.1602

S-036 (10/2008)
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COMMITTEE MEETING EXPANDED AGENDA

Banking and Insurance

Monday, March 23, 2015, 1:30 —3:30 p.m.

TAB BILL NO. and INTRODUCER

BILL DESCRIPTION and
SENATE COMMITTEE ACTIONS

COMMITTEE ACTION

4 SB 1314
Bradley
(Similar CS/H 961)

Electronic Noticing of Trust Accounts; Authorizing a
sender to post a document to an electronic account or
website upon the authorization of a recipient;
requiring a sender to provide notice of the beginning
of a limitations period and authority of a recipient to
revoke authorization for electronic posting;
establishing burdens of proof for purposes of
determining whether proper notifications were
provided, etc.

Bl 03/23/2015 Fav/CS
Ju
RC

Fav/CS
Yeas 9 Nays O

5 SB 1088
Brandes
(Similar H 1197)

Civil Remedies Against Insurers; Requiring an
insured, a claimant, or a person acting on behalf of an
insured’s or a claimant’s behalf, to provide an insurer
with written notice of loss as a condition precedent to
bringing a statutory or common law action for a third-
party bad faith action for failure to settle an insurance
claim; providing that an insurer is not liable for such
claim if certain conditions are met; reenacting
provisions relating to bad faith actions, to incorporate
the amendment made to s. 624.155, F.S., ina
reference thereto, etc.

BI 03/23/2015 Temporarily Postponed
JU
RC

Temporarily Postponed

6 SB 968
Detert
(Similar CS/CS/H 731)

Employee Health Care Plans; Removing provisions
requiring certain insurance carriers to provide
semiannual reports to the Office of Insurance
Regulation; repealing requirements that certain
insurance carriers offer standard, basic, high
deductible, and limited health benefit plans; making
conforming changes; authorizing certain small
employer insurance policies to provide stop-loss
coverage; providing requirements for such policies,
etc.

Bl 03/23/2015 Fav/CS
CM
AP

Fav/CS
Yeas 10 Nays O

7 SB 1064
Hukill
(Compare CS/H 669)

Assignment of Post-loss Insurance Policy Benefits;
Providing that the post-loss benefits under a policy
may be assignable or not assignable as provided by
the terms of the policy, etc.

Bl 03/23/2015 Fav/CS
Ju
RC

Fav/CS
Yeas 8 Nays 1

03232015.1602

S-036 (10/2008)
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COMMITTEE MEETING EXPANDED AGENDA

Banking and Insurance
Monday, March 23, 2015, 1:30 —3:30 p.m.

TAB BILL NO. and INTRODUCER

BILL DESCRIPTION and

SENATE COMMITTEE ACTIONS COMMITTEE ACTION

8 SB 1298
Simmons
(Compare H 757)

Favorable
Yeas 10 Nays O

Insurance for Short-term Rental and Transportation
Network Companies; Establishing insurance
requirements for short-term rental and transportation
network companies and participating drivers during
certain timeframes; prohibiting the personal insurance
policy of a participating lessor of a short-term rental
property from providing specified coverage during
certain timeframes except under specified
circumstances; prohibiting the personal motor vehicle
insurance policy of a participating driver from
providing specified coverage during certain
timeframes except under specified circumstances,
etc.

BI 03/23/2015 Favorable
JuU
AP

9 SB 830
Simmons
(Similar CS/H 405)

Fav/CS
Yeas 10 Nays O

Regulation of Corporation Not for Profit Self-
insurance Funds; Revising the requirements for a
participating member of a corporation not for profit
self-insurance fund, etc.

BI 03/04/2015 Temporarily Postponed
BI 03/10/2015 Temporarily Postponed
BI 03/17/2015 Temporarily Postponed
BI 03/23/2015 Fav/CS

CM

FP

Other Related Meeting Documents

03232015.1602

S-036 (10/2008)
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Florida Senate - 2015 COMMITTEE AMENDMENT
Bill No. SB 244

| IMMARINIRY =+

LEGISLATIVE ACTION
Senate . House
Comm: RCS
03/23/2015

The Committee on Banking and Insurance (Hukill) recommended the

following:
Senate Amendment (with title amendment)

Delete everything after the enacting clause
and insert:

Section 1. Subsection (36) is added to section 633.102,
Florida Statutes, to read:

633.102 Definitions.—As used in this chapter, the term:

(36) “Wolunteer rural firefighter” means an individual who

holds a current and valid Volunteer Rural Firefighter

Certificate of Completion issued by the division under s.

Page 1 of 6
3/20/2015 4:14:10 PM 597-02617D-15




11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39

Florida Senate - 2015 COMMITTEE AMENDMENT
Bill No. SB 244

| IMMARINIRY =+

633.408 and provides fire extinguishment or fire prevention

services through a fire service provider that:

(a) Is in existence on July 1, 2015, or that was in

existence at any time between July 1, 2000 and July 1, 2015, and

is subsequently reestablished after July 1, 2015; and

(b) Provides services in a municipality with a population

of fewer than 12,000 or a county with a population of fewer than
150, 000.
Section 2. Paragraph (h) is added to subsection (1) of

section 633.406, Florida Statutes, to read:

633.406 Classes of certification.—

(1) The division may award one or more of the following
certificates:

(h) Volunteer Rural Firefighter Certificate of Completion.-

A Volunteer Rural Firefighter Certificate of Completion may be

awarded to a person who has satisfactorily completed the

training requirements as prescribed by rule for a volunteer

rural firefighter.

Section 3. Paragraph (c) is added to subsection (1) of
section 633.408, Florida Statutes, present paragraph (c) of that
subsection is redesignated as paragraph (d), and subsection (5),
is amended, to read:

633.408 Firefighter and volunteer firefighter training and
certification.—

(1) The division shall establish by rule:

(a) A Minimum Standards Course and course examination to
provide the training required to obtain a Firefighter
Certificate of Compliance.

(b) Courses and course examinations to provide training
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required to obtain a Volunteer Firefighter Certificate of
Completion or a Special Certificate of Compliance.

(c) Courses and course examinations to provide training

required to obtain a Volunteer Rural Firefighter Certificate of

Completion. The required courses may not exceed 160 hours and

must include emergency medical responder training. The division

shall award credit toward a certificate under this paragraph, as

provided by rule adopted by the division, for any approved

course successfully completed on or after July 1, 1970, which

was creditable at the time of completion toward a certification

under this chapter.

(5) The division shall issue a:

(a) Volunteer Firefighter Certificate of Completion to any
individual who satisfactorily completes the course established
under paragraph (1) (b).

(b) Volunteer Rural Firefighter Certificate of Completion

to any individual who satisfactorily completes the course

established under paragraph (1) (c).
Section 4. Subsection (3) is added to section 633.412,

Florida Statutes, to read:
633.412 Firefighters; qualifications for certification.—

(3) The requirements of paragraphs (1) (e) and (1) (f) do not

apply to an individual applying for certification as a volunteer

rural firefighter.

Section 5. Subsection (3) is added to section 633.414,
Florida Statutes, present subsections (3) and (5) of that
section are redesignated as subsections (4) and (6), and present
subsection (4) is amended, to read:

633.414 Retention of firefighter certification.—
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(3) In order for a volunteer rural firefighter to retain

her or his Volunteer Rural Firefighter Certificate of

Completion, every 4 years he or she must:

(a) Be active as a volunteer rural firefighter; or

(b) Successfully complete a refresher course consisting of

a minimum of 40 hours of training to be prescribed by rule.

(5)+4)> For the purposes of this section, the term “active”

means being employed as a firefighter or providing service as a

volunteer firefighter or volunteer rural firefighter for a

cumulative 6 months within a 4-year period.

Section 6. Subsection (2) and paragraph (a) of subsection
(4) of section 633.416, Florida Statutes, are amended to read:

633.416 Firefighter employment and volunteer firefighter
service; saving clause.—

(2) (a) A fire service provider may not retain the services
of an individual volunteering to extinguish fires for the
protection of life or property or to supervise individuals who
perform such services unless the individual holds a current and
valid Volunteer Firefighter Certificate of Completion.

(b) A fire service provider may not retain the services of

an individual volunteering to extinguish fires for the

protection of life or property or to supervise individuals who

perform such services only in a municipality with a population

of fewer than 12,000 or a county with a population of fewer than

150,000 unless the individual holds a current and valid

Volunteer Rural Firefighter Certificate of Completion or a

current and valid Volunteer Firefighter Certificate of

Completion. This paragraph does not apply to volunteers who

provide only support services.
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(4) (a) A fire service provider must notify the division
electronically, as directed by rule by the division, within 10
days after:

1. The hiring of a firefighter.

2. The retention of a volunteer firefighter or a volunteer

rural firefighter.

3. The cessation of employment of a firefighter.
4. A decision not to retain a volunteer firefighter or a

volunteer rural firefighter.

Section 7. This act shall take effect July 1, 2015.

================= T ] TLE A MEDNDDMENT ================

And the title is amended as follows:
Delete everything before the enacting clause

and insert:

A bill to be entitled

An act relating to volunteer rural firefighting;
amending 633.102, F.S.; defining the term “volunteer
rural firefighter”; amending 633.406, F.S.;
authorizing the Division of State Fire Marshal within
the Department of Financial Services to award a
Volunteer Rural Firefighter Certificate of Completion;
amending s. 633.408, F.S.; authorizing the division to
establish by rule courses and course examinations to
provide training required to obtain the certificate;
providing requirements for the issuance of the
certificate; requiring the division to award credit
for certain courses as provided by rule adopted by the

division; amending s. 633.412, F.S.; exempting
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RN oo
127 applicants for certification as a volunteer rural
128 firefighter from certain qualifications for
129 firefighter certification; amending s. 633.414, F.S.;
130 specifying requirements for the retention of the
131 certificate; amending s. 633.416, F.S.; specifying the
132 circumstances under which a fire service provider may
133 retain the services of a volunteer firefighter;
134 requiring a fire service provider to provide notice to
135 the division regarding a decision to retain or not
136 retain a volunteer rural firefighter; providing an

137 effective date.
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The Florida Senate

BILL ANALYSIS AND FISCAL IMPACT STATEMENT

(This document is based on the provisions contained in the legislation as of the latest date listed below.)

Prepared By: The Professional Staff of the Committee on Banking and Insurance

BILL: CS/SB 244

INTRODUCER:  Banking and Insurance Committee and Senator Dean

SUBJECT: Volunteer Firefighting
DATE: March 23, 2015 REVISED:
ANALYST STAFF DIRECTOR REFERENCE ACTION
1. Matiyow Knudson Bl Fav/CS
2. CA
3. FP

Please see Section IX. for Additional Information:

COMMITTEE SUBSTITUTE - Substantial Changes

Summary:

CS/SB 244 creates a volunteer rural firefighter certificate for volunteer firefighters that work for
a fire safety provider located within a municipality with a population less than 12,000 or a
county with a population less than 150,000. The bill requires the department to establish by rule
160 hours of training for a volunteer rural firefighter certificate including emergency medical
responder training.

I. Present Situation:
Division of the State Fire Marshal (State Fire Marshal)

State law on fire prevention and control is provided in ch. 633, F.S. Section 633.104, F.S.,
designates the Chief Financial Officer (CFO) as the State Fire Marshal, operating through the
Division of the State Fire Marshal.! Pursuant to this authority, the State Fire Marshal regulates,
trains, and certifies fire service personnel; investigates the causes of fires; enforces arson laws;
regulates the installation of fire equipment; conducts firesafety inspections of state property;
develops firesafety standards; provides facilities for the analysis of fire debris; and operates the
Florida State Fire College. Additionally, the State Fire Marshal adopts by rule the Florida Fire

! The head of the Department of Financial Services (DFS) is the Chief Financial Officer. The Division of the State Fire
Marshal is located within the DFS.
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Prevention Code, which contains or references all firesafety laws and rules regarding public and
private buildings.>

The Division of the State Fire Marshal (Division) consists of the following four bureaus: the
Bureau of Fire and Arson Investigations, the Bureau of Fire Standards and Training, the Bureau
of Forensic Fire and Explosive Analysis, and the Bureau of Fire Prevention. The Florida State
Fire College, part of the Bureau of Fire Standards and Training, trains over 6,000 students per
year. The Inspections Section, under the Bureau of Fire Prevention, annually inspects more than
14,000 state-owned buildings and facilities. Over 1.8 million fire and emergency reports are
collected every year. These reports are entered into a database to form the basis for the State Fire
Marshal’s annual report.

National Fire Protection Association (NFPA)

The National Fire Protection Association (NFPA) is an international nonprofit organization
whose mission is to reduce the worldwide burden of fire and other hazards on the quality of life
by providing and advocating consensus codes and standards, research, training, and education.
Membership of the NFPA includes more than 70,000 individuals from nearly 100 nations. NFPA
is the world's leading advocate of fire prevention and an authoritative source on public safety.
NFPA publishes 300 codes and standards that are designed to minimize the risk and effects of
fire by establishing criteria for building, processing, design, service, and installation in the
United States, as well as many other countries. Its more than 200 technical code and standard-
development committees are comprised of over 6,000 volunteer seats. Volunteers vote on
proposals and revisions in a process that is accredited by the American National Standards
Institute (ANSI).#

Firefighters Employment, Standards, and Training Council (Council)

The Council is housed at the Department of Financial Services and consists of 13 members. Two
members are fire chiefs appointed by the Florida Fire Chiefs Association, two members are
firefighters who are not officers, appointed by the Florida Professional Firefighters Association;
two members are firefighter officers who are not fire chiefs, appointed by the State Fire Marshal;
one member is appointed by the Florida League of Cities; one member appointed by the Florida
Association of Counties; one member appointed by the Florida Association of Special Districts;
one member appointed by the Florida Fire Marshal’s Association; one member appointed by the
State Fire Marshal; and one member is a director or instructor of a state-certified firefighting
training facility appointed by the State Fire Marshal. To be eligible for appointment as a fire
chief member, firefighter officer member, firefighter member, or a director or instructor of a
state-certified firefighting facility, a person shall have had at least 4 years’ experience in the
firefighting profession. The remaining member, who is appointed by the State Fire Marshal, may
not be a member or representative of the firefighting profession or of any local government.
Members serve only as long as they continue to meet the criteria under which they were
appointed, or unless a member has failed to appear at three consecutive and properly noticed

25, 633.202(1), F.S.
3 State Fire Marshal website: http://www.myfloridacfo.com/sfm/ (Last visited March 14, 2015).
4 http://www.nfpa.org/about-nfpa/nfpa-overview (Last visited March 18, 2015).
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meetings unless excused by the chair.> Members are appointed for 4-year terms and in no event

shall a member serve more than two consecutive terms. Any vacancies are filled in the manner of

the original appointment for the remaining time of the term.® The council has special powers in
connection with the employment and training of firefighters as it:

e Recommends for adoption by the division, uniform minimum standards for the employment
and training of firefighters and training of volunteer firefighters.

e Recommends for adoption by the division, minimum curriculum requirements for schools
operated by or for any fire service provider for the specific purpose of training firefighter
trainees, firefighters, and volunteer firefighters.

e Recommends for adoption by the division, on matters relating to the funding, general
operation, and administration of the Bureau of Fire Standards and Training (Florida State
Fire College), including, but not limited to, all standards, training, curriculum, and the
issuance of any certificate of competency required by this chapter.

e Makes or supports studies on any aspect of firefighting employment, education, and training
or recruitment.

Curriculum Requirements for Volunteer Firefighters’

Volunteer Firefighter training consists of Part | of the State of Florida Minimum Standards
Course as required by ch. 633, F.S., and Florida Administrative Codes 69A-37 and 69A-62. A
significant portion of this training can be completed through both on-line and practical skill
courses. The on-line courses can be taken in lieu of the traditional classroom lecture and satisfies
most of the required academic objectives. The following academic components make up the Part
| Minimum Standards Curriculum:

e Firefighter I Curriculum — consists of classroom and live fire based core training.

e National Incident Management System - focuses on the history, features, principles and
organizational structure of Incident Command.

e Wildland Firefighter Training— curriculum and field exercises that address the basic skills
required of all wildland firefighters who must understand the behavior and factors that affect
the spread of wildfires.

e EMS First Responder - curriculum that is an introduction to basic life support and
emergency care.

Volunteer Firefighters who have successfully completed the Firefighter Part | training are able to
operate in the exclusionary or hot zone® and in an Immediately Dangerous to Life or Health
environment.

Support Personnel

Other volunteers who do not seek the level of training needed for a VVolunteer Firefighters
Certificate of Completion may still be members of a Volunteer Fire Department. These

5s.633.402(1), F.S.

6s.633.402(2), F.S.

7 Guidelines for the Firefighter Part | Certificate of Completion Program (Volunteer Firefighter), Division of the State Fire
Marshal, the Florida State Fire College, Revision 1.7, October 2012.

85.633.102(17), F.S., “Hot zone” means the area immediately around an incident where serious threat of harm exists, which
includes the collapse zone for a structure fire.
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volunteers are known as Support Personnel. Support Personnel respond with volunteer
firefighters and are part of the Volunteer Fire Department roster. Support Personnel serve a
critical role in supporting any emergency response as long as they are always in a safe zone and
are performing duties for which they have been “trained commensurate to duty.” They can
perform all activities that a fire service provider (Volunteer Fire Department) has trained an
individual to perform safely outside the hot zone of an emergency scene, including pulling hoses,
opening and closing fire hydrants, driving and operating apparatus, carrying tools, carrying or
moving equipment, directing traffic, manning a resource pool, or similar activities. “Trained
commensurate to duty” means that the person must have documented training in the specific task
assigned or a combination of skills required to accomplish any series of tasks which may be
assigned to that individual, given a set of conditions or circumstances that the individual may
undertake. Anticipated special circumstances such as hazardous materials operations, technical
rescue, and similar conditions or circumstances require additional training.

Application

After a candidate has completed the required coursework for a Volunteer Firefighter Certificate
of Completion they can apply for such certification from the Division provided that they meet all
of the following statutory requirements:®

e Be ahigh school graduate or the equivalent as determined by the division.

e Be at least 18 years of age.

e Not have been convicted of a misdemeanor relating to the certification or to perjury or false
statements, or a felony or a crime punishable by imprisonment of 1 year or more under the
law of the United States or of any state thereof or under the law of any other country, or
dishonorably discharged from any of the Armed Forces of the United States. “Convicted”
means a finding of guilt or the acceptance of a plea of guilty or nolo contendere, in any
federal or state court or a court in any other country, without regard to whether a judgment of
conviction has been entered by the court having jurisdiction of the case.

e Submit a set of fingerprints to the division with a current processing fee. The fingerprints will
be forwarded to the Department of Law Enforcement for state processing and forwarded by
the Department of Law Enforcement to the Federal Bureau of Investigation for national
processing.

e Have a good moral character as determined by investigation under procedure established by
the division.

e Be in good physical condition as determined by a medical examination given by a physician,
surgeon, or physician assistant licensed to practice in the state pursuant to ch. 458, F.S.; an
osteopathic physician, surgeon, or physician assistant licensed to practice in the state
pursuant to ch. 459, F.S.; or an advanced registered nurse practitioner licensed to practice in
the state pursuant to chapter 464, F.S. Such examination may include, but need not be limited
to, the National Fire Protection Association Standard 1582. A medical examination
evidencing good physical condition shall be submitted to the division, on a form as provided
by rule, before an individual is eligible for admission into a course under s. 633.408, F.S.

e Be anonuser of tobacco or tobacco products for at least 1 year immediately preceding
application, as evidenced by the sworn affidavit of the applicant.

e Pay an application fee.

%s.633.412, F.S.
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Effect of Proposed Changes:

CS/SB 244 creates a volunteer rural firefighter certificate for volunteer firefighters that provide
services for a fire service provider located within a municipality with a population less than
12,000 or a county with a population less than 150,000. The bill requires the department to
establish by rule 160 hours of training for a volunteer rural firefighter certificate, including
emergency medical responder training. By rule any courses successfully completed after July 1,
1970, which were credited towards a certificate under ch. 633, F.S., can be applied to the 160
hours. The bill exempts volunteer rural firefighter certificate holders from the fitness
requirements and tobacco use prohibitions applied to other firefighter certificates under ch. 633,
F.S.

Additionally, the bill limits volunteer rural firefighters to only working in volunteer fire
departments that are located within a municipality with a population less than 12,000 or a county
with a population less than 150,000, and are in existence on July 1, 2015, or that were in
existence at any time between July 1, 2000 and July 1, 2015, and subsequently reestablished after
July 1, 2015.

Constitutional Issues:

A. Municipality/County Mandates Restrictions:

None.

B. Public Records/Open Meetings Issues:
None.

C. Trust Funds Restrictions:
None.

Fiscal Impact Statement:

A. Tax/Fee Issues:
None.
B. Private Sector Impact:

Individuals volunteering to work for a fire service provider located within a municipality
with a population less than 12,000 or a county with a population less than 150,000 will be
able to take less hours of training to be certified. This should result in a cost savings from
the current requirements of a volunteer firefighter certificate.

C. Government Sector Impact:

None.
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VI.

VII.

VIII.

Technical Deficiencies:
None.

Related Issues:

None.

Statutes Affected:

This bill substantially amends the following sections of the Florida Statutes: 633.102, 633.406,
633.408, 633.412, 633.414 and 633.416.

Additional Information:

A. Committee Substitute — Statement of Substantial Changes:
(Summarizing differences between the Committee Substitute and the prior version of the bill.)

CS by Banking and Insurance on March 23, 2015:

The bill makes the following changes:

o Creates a volunteer rural firefighter certificate and limits such volunteer firefighters to
working for a fire service provider that is in existence on July 1, 2015, or that was in
existence at any time between July 1, 2000 and July 1, 2015, and is subsequently
reestablished after July 1, 2015; and located within a municipality with a population
less than 12,000 or a county with a population less than 150,000.

e Requires the department to establish by rule 160 hours of training including
emergency medical responder training. By rule any courses successfully completed
after July 1, 1970, which were credited towards a certificate under ch. 633, F.S., can
be applied to the 160 hours. The CS exempts volunteer rural firefighter certificate
holders from the fitness requirements and tobacco use prohibitions applied to other
firefighter certificates under ch. 633, F.S.

B. Amendments:

None.

This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate.
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Florida Senate - 2015 SB 244
By Senator Dean
5-00455A-15 2015244

CODING: Words strieken are deletions;

A bill to be entitled
An act relating to volunteer firefighting; amending s.
633.102, F.S.; redefining the term “volunteer
firefighter” to include an individual who provides
fire extinguishment or fire prevention services for a
municipality or county with a specified population;
creating s. 633.103, F.S.; specifying that the
provisions of the chapter and rules of the Division of
State Fire Marshal relating to fire standards and
training and the Florida Firefighters Occupational
Safety and Health Act do not apply to a fire service
provider or firefighter employer that is a
municipality or county with a specified population if
utilizing a volunteer firefighter or volunteer fire
department, and do not apply to a volunteer
firefighter who is being utilized by such a provider
or an employer; reenacting s. 627.4107, F.S., relating
to the prohibition against the cancellation of a life
or health policy or certificate for a government
employee exposed to toxic drug chemicals, to
incorporate the amendment made to s. 633.102, F.S., in

a reference thereto; providing an effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Subsection (35) of section 633.102, Florida

Statutes, is amended to read:

633.102 Definitions.—As used in this chapter, the term:

(35) “Wolunteer firefighter” means an individual who holds
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a current and valid Volunteer Firefighter Certificate of
Completion issued by the division under s. 633.408 or who

provides fire extinguishment or fire prevention services,

individually or through a volunteer fire department, for a

municipality with a population less than 12,000 or a county with

a population less than 175,000.
Section 2. Section 633.103, Florida Statutes, is created to

read:

633.103 Applicability to small municipalities and

counties.—Parts IV and V of this chapter and rules adopted by

the division pursuant to those parts do not apply to:

(1) A fire service provider or firefighter employer as

defined under part V of this chapter if the provider or employer

is utilizing a volunteer firefighter or volunteer fire

department and is a municipality with a population less than

12,000 or a county with a population less than 175,000.

(2) A volunteer firefighter who is utilized by an employer

or a provider described under subsection (1).

Section 3. For the purpose of incorporating the amendment
made by this act to section 633.102, Florida Statutes, in a
reference thereto, section 627.4107, Florida Statutes, is
reenacted to read:

627.4107 Government employees exposed to toxic drug
chemicals; cancellation of 1life or health policy or certificate
prohibited.—No life or health insurer may cancel or nonrenew a
life or health insurance policy or certificate of insurance
providing coverage to a state or local law enforcement officer
as defined in s. 943.10, firefighter as defined in s. 633.102,

emergency medical technician as defined in s. 401.23, or
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paramedic as defined in s. 401.23, a volunteer firefighter as
defined in s. 633.102 engaged by state or local government, a
law enforcement officer employed by the Federal Government, or
any other local, state, or Federal Government employee solely
based on the fact that the individual has been exposed to toxic
chemicals or suffered injury or disease as a result of the
individual’s lawful duties arising out of the commission of a
violation of chapter 893 by another person. This section does
not apply to a person who commits an offense under chapter 893.
This section does not prohibit an insurer from canceling or
nonrenewing an insurance policy or certificate, as permitted
under the applicable state insurance code, based on an act or
practice of the policyholder or certificateholder that
constitutes fraud or intentional misrepresentation of material
fact by the policyholder or certificateholder.

Section 4. This act shall take effect July 1, 2015.
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LEGISLATIVE ACTION
Senate . House
Comm: RCS
03/23/2015

The Committee on Banking and Insurance (Montford) recommended

the following:
Senate Amendment (with title amendment)

Delete everything after the enacting clause
and insert:

Section 1. Section 465.1862, Florida Statutes, is created
to read:

465.1862 Pharmacy benefit managers.—

(1) As used in this section, the term:

(a) “Contracted pharmacy” means a pharmacy or network of

pharmacies which has executed a contract that includes maximum
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allowable cost pricing requirements with a pharmacy benefit

manager that acts on behalf of a plan sponsor.

(b) “Maximum allowable cost” means the upper limit or

maximum amount that a plan sponsor will pay for a generic

prescription drug or a brand-name prescription drug with an

available generic version, which is included on a list of

products generated by the pharmacy benefit manager.

(c) “Pharmacy benefit manager” means a person, business, or

other entity that provides administrative services related to

processing and paying prescription claims for pharmacy benefit

and coverage programs. Such services may include, but are not

limited to, contracting with a pharmacy or network of

pharmacies; establishing payment levels for pharmacies;

dispensing prescription drugs to plan sponsor beneficiaries;

negotiating discounts and rebate arrangements with drug

manufacturers; developing and managing prescription formularies,

preferred drug lists, and prior authorization programs; ensuring

audit compliance; and providing management reports.

(d) “Plan sponsor” means a health maintenance organization,

an insurer, except for an insurer that issues casualty insurance

as defined in s. 624.605, a Medicaid managed care plan as

defined in s. 409.962(9), a prepaid limited health service

organization, or other entity contracting for pharmacy benefit

manager services.

(2) A contract between a pharmacy benefit manager and a

contracted pharmacy must require the pharmacy benefit manager to

update the maximum allowable cost pricing information at least

every 7 calendar days and must establish a reasonable process

for the prompt notification of any pricing update to the
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(3) A pharmacy benefit manager, to place a prescription

contracted pharmacy.

drug on a maximum allowable cost pricing list, at a minimum,

must ensure that the drug has at least two or more nationally

available, therapeutically equivalent, multiple-source generic

drugs that:

(a) Have a significant cost difference.

(b) Are listed as therapeutically and pharmaceutically

equivalent or “A” or “AB” rated in the Orange Book: Approved

Drug Products with Therapeutic Equivalence Evaluations published

by the United States Food and Drug Administration as of July 1,
2015.

(c) Are available for purchase from national or regional

wholesalers without limitation by all pharmacies in the state.

(d) Are not obsolete or temporarily unavailable.

(4) In a contract between a pharmacy benefit manager and a

plan sponsor, the pharmacy benefit manager must disclose to the

plan sponsor whether the pharmacy benefit manager uses a maximum

allowable cost pricing list for drugs dispensed at retail but

does not use such a list for drugs dispensed by mail order. If

such practice is adopted after a contract is executed, the

pharmacy benefit manager shall disclose such practice to the

plan sponsor within 21 business days after implementation of the

practice.

(5) (a) Each contract between a pharmacy benefit manager and

a contracted pharmacy must include a process for appeal,

investigation, and resolution of disputes regarding maximum

allowable cost pricing. The process must:

1. Limit the right to appeal to 30 calendar days after an

Page 3 of 5
3/23/2015 9:37:54 AM BI.BI.02675




69
70
71
72
73
74
75
76
77
78
79
80
81
82
83
84
85
86
87
88
89
90
91
92
93
94
95
96
97

Florida Senate - 2015 COMMITTEE AMENDMENT
Bill No. SB 860

LN 2222

initial claim is made by the contracted pharmacy.

2. Require investigation and resolution of a dispute within

14 days after an appeal is received by the pharmacy benefit

manager.

3. Include a telephone number at which a contracted

pharmacy may contact the pharmacy benefit manager regarding an

appeal.

(b) If an appeal is denied, the pharmacy benefit manager

shall provide the reasons for denial and shall identify the

national drug code for the prescription drug that may be

purchased by the contracted pharmacy at a price at or below the

disputed maximum allowable cost pricing.

(c) If an appeal is upheld, the pharmacy benefit manager

shall adjust the maximum allowable cost pricing retroactive to

the date that the claim was adjudicated. The pharmacy benefit

manager shall apply the adjustment retroactively to any

similarly situated contracted pharmacy.

Section 2. This act shall take effect July 1, 2015.

================= T ] TLE A MEDNDDMENT ================
And the title is amended as follows:

Delete everything before the enacting clause
and insert:

A bill to be entitled

An act relating to pharmacy; creating s. 465.1862,

F.S.; defining terms; providing requirements for

contracts between pharmacy benefit managers and

contracted pharmacies; requiring a pharmacy benefit

manager to ensure that a prescription drug has met

Page 4 of 5
3/23/2015 9:37:54 AM BI.BI.02675




98
99
100
101
102
103

Florida Senate - 2015 COMMITTEE AMENDMENT
Bill No. SB 860

LN 2222

certain requirements to be placed on a maximum
allowable cost pricing list; requiring the pharmacy
benefit manager to disclose certain information to a
plan sponsor; requiring a contract between a pharmacy
benefit manager and a pharmacy to include an appeal

process; providing an effective date.
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Please see Section IX. for Additional Information:

COMMITTEE SUBSTITUTE - Substantial Changes

Summary:

CS/SB 860 creates provisions regulating activities and contracts of pharmacy benefit
managers (PBMs). A PBM contracts with health plan sponsors, such as a health maintenance
organization or insurer, to manage the cost and quality of the plans' drug benefits and may
provide a variety of related services. The maximum-allowable cost (MAC) is the payment for
the unit ingredient costs for off-patent prescription drugs (generics). The PBM, an insurer, or
a health maintenance organization may develop a MAC list based on a proprietary survey of
wholesale prices and other factors. The purpose of the MAC list is to ensure that the
pharmacy or their buying groups are motivated to seek and purchase generic drugs at the
lowest price in the marketplace.

The bill defines the terms, “contracted pharmacy,” “maximum allowable cost,” “pharmacy
benefit manager,” and “plan sponsor.” The bill establishes criteria for a PBM to place a
particular generic drug on a MAC list, which may result in some drugs being removed from
the MAC list and being subject to higher reimbursement rates. The bill creates required
disclosures and conditions for contracts between a PBM and a pharmacy, and between a
PBM and a plan sponsor related to drug pricing. The bill also requires that each contract
between a PBM and a contracted pharmacy must include a process for appeal, investigation,
and resolution of disputes regarding MAC pricing.

According to the Division of State Group Insurance of the Department of Management
Services, the implementation of this bill would negatively affect the State Employees’ Health



BILL: CS/SB 860 Page 2

Insurance Trust Fund by approximately $3 million for Fiscal Year 2015-16. According to the
Agency for Health Care Administration, the CS has no direct impact on Medicaid. The
impact on local governments is indeterminate.

The impact on insurers and private sector employers that use PBMs for providing drug
benefits is indeterminate.

Present Situation:

Advances in pharmaceuticals have transformed health care over the last several decades.
In 2013, retail prescription drug spending totaled $271.1 billion, which was an increase of
2.5 percent from 2012. This increase in 2013 was attributable to price increases for brand
name and specialty drugs, increased spending on new medicines, and increased utilization.

Regulation of Pharmacies and Pharmacy Benefit Management Companies

Pharmacies and pharmacists are regulated under the Florida Pharmacy Act (act) in

chapter 465, F.S. The Board of Pharmacy (board), created under the Department of Health
(DOH), adopts rules to implement provisions of the act and takes other actions according to
duties conferred on it by the act.* Each pharmacy is subject to inspection by the DOH and
disciplined for violations of applicable laws relating to a pharmacy.?

Pharmacy benefit managers (PBMs) administer the prescription drug part of health plans on
behalf of plan sponsors, such as self-insured employers, insurers, and health maintenance
organizations (HMOs). Currently, PBMs are not subject to regulation in Florida. Some states,
such as Connecticut, Georgia, Kansas, Louisiana, Maryland and South Dakota, require PBMs
to either register with state insurance regulators or be licensed as third-party administrators.®

Although PBMs are not subject to licensure in Florida, a PBM may obtain accreditation from
various impartial, external organizations (accrediting bodies) that determines if certain
national standards are being met. Accreditation is an evaluative, rigorous, transparent, and
comprehensive process in which a health care organization undergoes an examination of its
systems, processes, and performance by an impartial external organization (accrediting body)
to ensure that it is conducting business in a manner that meets predetermined criteria and is
consistent with national standards. CVS/caremark, the PBM for the State Group Insurance
program holds URAC* accreditation in the following areas: pharmacy benefit management,
drug therapy management, mail service pharmacy, specialty pharmacy, and call center.®
Pharmacy Benefit Managers and Pharmacies

While PBMs provide pharmacy claims processing and mail-order pharmacy services to their
customers, many provide additional services, including rebate negotiations with drug

! Sections 465.005 and 465.022, F.S.

2 Sections 465.015 and 465.016, F.S.

3 Wojcik, J., States Try to Regulate Pharmacy Benefit Managers, businessinsurance.com, August 22, 2010.

* See URAC website at: https://www.urac.org/accreditation-and-measurement/accreditation-programs/ (last visited March 20,

2015).

> Department of Management Services correspondence, March 19, 2015 (one file with Banking and Insurance Committee).
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manufacturers, development of pharmacy networks, formulary management, prospective and
retrospective drug utilization reviews, generic drug substitutions, and disease management
programs. The decision of plan sponsors to use PBMs to control pharmacy benefit costs,
however, can shift business away from retail pharmacies.

MAC Pricing List. Contracts between a PBM and health plan sponsors specify how much the
health plan sponsors will pay PBMs for brand name and generic drugs. These prices are
typically set as a discount off the average wholesale price (AWP)® for brand-name drugs and
at a MAC’ for generic drugs (and sometimes brand drugs that have generic versions), plus a
dispensing fee. The MAC represents the upper limit price that a plan will pay or reimburse
for generic drugs and sometimes brand drugs that have generic versions available
(multisource brands). A MAC pricing list creates a standard reimbursement amount for
identical products. A MAC pricing list is a common cost management tool that is developed
from a proprietary survey of wholesale prices existing in the marketplace, taking into account
market share, inventory, reasonable profits margins, and other factors.

The federal Medicare Part D program and 45 state Medicaid programs use some type of
MAC price lists to reduce costs.2 The MAC price lists are used by many private employer
prescription drug plans for retail generic prescriptions.

The purpose of the MAC pricing list is to ensure that the pharmacy or their buying groups are
motivated to seek and purchase generic drugs at the lowest price in the marketplace. If a
pharmacy procures a higher-priced product, the pharmacy may not make as much profit or in
some instances may lose money on that specific purchase. If a pharmacy purchases generic
drugs at a more favorable price, they will be more likely to make a profit.

In addition to negotiating rebates with drug manufacturers, PBMs also negotiate with retail
pharmacies to obtain various discounts on prescription drug prices. Additionally, PBMs try to
assure adequate access for patients enrolled in the various health plans to obtain their
prescription drugs. A PBM may also be responsible for the development and management of
a drug formulary, which is a list of drugs that a health plan uses to make reimbursement
decisions.

Many PBMs offer incentives to their enrollees to select generic instead of brand-name drugs
since the generics are less costly than their brand-name counterparts. The use of generic
drugs has saved consumers an estimated $1.2 trillion over a decade, but it has adversely
affected independent pharmacists according to recent news articles.® In 2005, about 50
percent of U.S. retail prescription drug sales were generics. In 2010, generics represented

& AWP is the retail list price (sticker price) or the average price that manufacturers recommend wholesalers sell to physicians,
pharmacies and others, such as hospitals.

"MAC is a price set for generic drugs and is the maximum amount that the plan sponsor will pay for a specific drug.

8 Medicaid Drug Pricing in State Maximum Allowable Cost Programs, Office of Inspector General, OEI-03-11-00640,
August 2013. Available at: https://oig.hhs.gov/oei/reports/oei-03-11-00640.asp (last visited March 18, 2015).

% Generic Pharmaceutical Association, Generic Drug Savings in the U.S., 2013 (on file with Banking and Insurance
Committee).
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about 71 percent of the market.'° The increasing use of generics is pushing the dollar volume
of prescription-drug sales down. In response, drugstores have advocated legislation requiring
the PBMs to share pricing information that would help drugstores negotiate bigger
reimbursements and avoid dispensing drugs that are not financially feasible.!!

Federal Pharmacy Benefits Managers Transparency Requirements

On March 23, 2010, President Obama signed into law Public Law No. 111-148, the Patient
Protection and Affordable Care Act (PPACA), and on March 30, 2010, President Obama
signed into law Public Law No. 111-152, the Health Care and Education Affordability
Reconciliation Act of 2010, amending PPACA. The law!? requires Medicare Part D plans
and qualified health plan issuers who have their own PBM or contract with a PBM to report
to the U.S. Department of Health and Human Services (HHS) aggregate information about
rebates, discounts, or price concessions that are passed through to the plan sponsor or
retained by the PBM. In addition, the plans must report the difference between the amount
the plan pays the PBM and the amount that the PBM pays its suppliers (spread pricing). The
reported information is confidential, subject to certain limited exceptions.

State Group Health Insurance Program and the PBM Contract

Under the authority of s. 110.123, F.S., the Department of Management Services (DMS),
through the Division of State Group Insurance (DSGI), administers the state group insurance
program providing employee benefits such as health, life, dental, and vision insurance
products under a cafeteria plan consistent with Section 125, Internal Revenue Code.

As part of the state group health insurance program, the DMS contracts with a pharmacy
benefits manager (PBM), CaremarkPCS Health, L.L.C. (CVS/caremark), to administer the
state employees’ prescription drug program. The DMS and the State of Florida are not a
party to the private business contracts between the PBM and its retail pharmacies. According
to DMS, the MAC is the payment for the unit ingredient costs for off-patent drugs (generics)
developed by a PBM or an insurance plan. The DMS has contractual provision to require
CVS/caremark to provide, upon request, the most recent MAC list.™

Effect of Proposed Changes:

The bill creates a new section of law titled “Pharmacy benefit managers,” under ch. 465,

F.S., which is the Florida Pharmacy Act. The bill defines the following terms:

e “Contracted pharmacy” means a pharmacy or network of pharmacies that has executed a
contract, which includes maximum allowable cost pricing requirements with a PBM and
acts on behalf of a plan sponsor.

10 US Pharm. 2013;38(6)(Generic Review suppl):6-10. Accessible at http://www.uspharmacist.com/content/s/253/c/41309/
(last visited March 18, 2015).

1 Timothy W. Martin, Drugstores Press for Pricing Data, Wall Street Journal, March 27, 2013.

1242 U.S.C. 5. 1320b-23.

13 Department of Management Services, 2015 Legislative Bill Analysis, dated March 6, 2015.
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e “Maximum allowable cost” means the upper limit or maximum amount that a plan
sponsor will pay for generic or brand-name drugs that have generic versions available,
which are included on a pharmacy benefit manager-generated list of products.

e “Pharmacy benefit manager” means a person, business, or other entity that provides
administrative services related to processing and paying prescription claims for pharmacy
benefit and coverage programs. Such services may include contracting with a pharmacy
or network of pharmacies; establishing payment levels for provider pharmacies;
negotiating discounts and rebate arrangements with drug manufacturers; developing and
managing prescription formularies, preferred drug lists, and prior authorization programs;
ensuring audit compliance; and providing management reports.

e “Plan sponsor” means a health maintenance organization, an insurer, a Medicaid
managed care plan as defined s. 409.962(9), F.S., a prepaid limited health service
organization, or other entity contracting for PBM services.

The bill provides that a contract between a PBM and a pharmacy, which includes MAC
pricing, must require the PBM to update MAC pricing information at least every 7-calendar
days and establish a reasonable process for notice of updates.

In order to place a prescription drug on the MAC list, the PBM must ensure a drug has at
least two or more nationally available, therapeutically equivalent, multiple-source generic
drugs that:

e Have a significant cost difference;

e Are listed as therapeutically and pharmaceutically equivalent or “A” or “AB” rated in the
U. S. Food and Drug Administration’s most recent version of the Orange Book as of
July 1, 2015;*

e Are available for purchase from national or regional wholesalers without limitations by
all pharmacies in the state; and

e Are not obsolete or temporarily unavailable.

The bill requires a PBM to disclose in the contract between the PBM and the plan sponsor
whether the PBM uses a MAC list for drugs dispensed at retail, but not for drugs dispensed
by mail order.

The bill requires that contracts between PBMs and pharmacies contain a process for
appealing, investigating, and resolving disputes regarding MAC pricing. The process must
limit the right to appeal to 30-calendar days following the initial claim; require the resolution
of the dispute within 14 days; and require the PBM to provide contact information of the
person who is responsible for processing the appeal. If an appeal is denied, the PBM must
provide the reason and identify the national drug code of an alternative that may be
purchased at a price at or below the MAC. If an appeal is upheld, the PBM must make an
adjustment retroactive to the date the claim was adjudicated and make the adjustment
effective for all similarly situated network pharmacies.

14 The publication, Approved Drug Products with Therapeutic Equivalence Evaluations (the List, commonly known as the
Orange Book), identifies drug products approved on the basis of safety and effectiveness by the Food and Drug
Administration (FDA) under the Federal Food, Drug, and Cosmetic Act (the Act).
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The bill has an effective date of July 1, 2015.
V. Constitutional Issues:

A. Municipality/County Mandates Restrictions:

None.

B. Public Records/Open Meetings Issues:
None.

C. Trust Funds Restrictions:
None.

D. Other Constitutional Issues:

Under Article VII, section 18(a), Fla. Const., a mandate includes a general bill
requiring counties or municipalities to spend funds. Counties and municipalities are
not bound by a general law to spend funds or take an action unless the Legislature has
determined that such a law fulfills an important state interest and one of the specific
exceptions specified in the state constitution applies. The implementation of this bill
may require counties and municipalities to spend funds or take actions regarding
health insurance programs for their employees because of a decreased number of
prescription drugs being capable of being placed on a maximum allowable cost
(MAC) pricing list. One of those mandate exceptions is that the law applies to all
persons similarly situated, including the state and local governments. This bill may
apply to all similarly situated persons, including the state and local governments.
Therefore, a finding by the Legislature that the bill fulfills an important state interest
would remove the bill from the purview of the constitutional provision.

The new contracting requirements could be an impairment of contracts if any
contracts between a PBM and plan sponsor or a PBM and a pharmacy are multi-year
contracts. The United States Constitution and the Florida Constitution prohibit the
state from passing any law impairing the obligation of contracts.®® The courts will
subject state actions that impact state-held contracts to an elevated form of scrutiny
when the Legislature passes laws that impact such contracts. Cf. Chiles v. United
Faculty of Fla., 615 S0.2d 671 (Fla. 1993). “[T]he first inquiry must be whether the
state law has, in fact, operated as a substantial impairment of a contractual
relationship. The severity of the impairment measures the height of the hurdle the
state legislation must clear.”*®

15 U.S. Const. art. I, ch. 10; art. 1, s. 10, Fla. Const.
16 Pomponio v. Claridge of Pompano Condominium, Inc., 378 So.2d 774 (Fla. 1980). See also General Motors Corp. v.
Romein, 503 U.S. 181 (1992).
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If a law does impair contracts, the courts will assess whether the law is deemed

reasonable and necessary to serve an important public purpose.t” The court will also

consider three factors when balancing the impairment of contracts with the important

public purpose:

e Whether the law was enacted to deal with a broad economic or social problem;

e Whether the law operates in an area that was already subject to state regulation at
the time the contract was entered into; and,

e Whether the effect on the contractual relationship is temporary; not severe,
permanent, immediate, and retroactive.8

A law that is deemed to be an impairment of contract will be deemed to be invalid as
it applies to any contracts entered into prior to the effective date of the Act.

V. Fiscal Impact Statement:

A. Tax/Fee Issues:
None.
B. Private Sector Impact:

CS/SB 860 may result in a reduction in the number of drugs subject to the MAC list
pricing of a PBM. As a result, a pharmacist may receive a higher reimbursement for
dispensed drugs that are removed from the maximum allowable cost (MAC) list and are
subject to a reimbursement at a higher brand-like rate.

Due to changes in the criteria for drugs to be eligible for the MAC list, the bill may
increase prices for some generic drugs removed from the MAC list and subject them to
higher brand-like pricing. Employers and insurers may incur indeterminate additional
costs for drugs that are removed from the MAC list. These costs could be shifted to
policyholders as an increase in copayments for drugs removed from the MAC list and
now subject to brand pricing.

C. Government Sector Impact:
State Group Insurance

According to the Division of State Group Insurance (DSGI) of the Department of
Management Services, the implementation of this bill is estimated to result in a negative
$3 million fiscal impact to the State Employees’ Health Insurance Trust Fund. 1* Any
costs incurred by a PBM to administer the provisions of this bill may be passed to the
DMS as increased administrative fees. Limiting the generic drugs that can be subject to
MAC pricing and affecting the aggressiveness of MAC pricing within pharmacy

17 Park Benzinger & Co. v. Southern Wine & Spirits, Inc., 391 So.2d 681 (Fla. 1980); Yellow Cab C., v. Dade County, 412
So. 2d 395 (Fla. 3rd DCA 1982). See also Exxon Corp. v. Eagerton, 462 U.S. 176 (1983).

18 Pomponio v. Cladridge of Pompanio Condo., Inc., 378 So.2d 774 (Fla. 1980).

19 Department of Management Services, 2015 Legislative Bill Analysis, March 6, 2015 (on file with Banking and Insurance
Committee).
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contracts could increase prescription drug costs for the program. Because of these
combined factors, the CVVS/caremark anticipates that SB 860 would have an annual
negative fiscal impact of $3 million to the State Employees’ Health Insurance Trust Fund.
The trust fund is funded by contributions paid by state employees and state agency and
university employers. The negative fiscal impact of this bill to the trust fund could result
in a larger increase in employer and/or employee contributions for health insurance than
otherwise might be required.

Additionally, the DSGI notes the bill:

e Requires that, for a drug to be placed on a MAC list the drugs must have a
“significant cost difference.” A fiscal impact cannot be determined without a
definition of this phrase.

e Requires that the drugs are “available for purchase from national or regional
wholesalers without limitations by all pharmacies in the state.” This language appears
overly broad, and some pharmacies in the state may be limited in scope and practice
such that a particular drug would not be available to “all pharmacies.” Further, it is
unclear how a PBM could make such a determination regarding every pharmacy in
the state. The DSGI suggests language that would specify the types of pharmacies at
which the drug is available for purchase.

e May result in the member (state employee or retiree) paying the brand copayment to
correspond to the higher brand pricing that the DSGI would pay.

Medicaid

According to the Agency for Health Care Administration (agency), CS/HB 555, which is
similar to CS/SB 860, appears to be tasking the plans to have a State Maximum Allowed
Cost (SMAC) similar to the agency’s SMAC. The bill does not impact the relationship
between the agency and managed care plans participating in the Statewide Medicaid
Managed Care program, but rather adds requirements for transparency on pricing for
PBMs that are contracting with managed care plans and requirements regarding the
relationship between PBM and their contracted pharmacies. As currently written, there is
no direct impact on Medicaid.?

Division of Risk Management/Department of Financial Services

According to the Division of Risk Management (DRM) of the Department of Financial
Services (DFS), the fiscal impact on prescription drug costs for injured state workers is
indeterminate at this time.?! The DRM spends approximately $13 million per year for
pharmacy benefits, which is a much lower amount than the costs for the Division of State
Group Insurance program. The fiscal impact on prescription drug costs for injured state
workers is uncertain. The Division of Risk Management is contracted through January 1,
2017, with a pharmacy benefit manager to manage prescription costs for injured state
workers. Due to prohibitions in the state constitution on impairment of contracts, it is

20 Agency for Health Care Administration correspondence, March 19, 2015 (on file with Banking and Insurance Committee).
21 Department of Financial Services, 2015 Legislative Bill Analysis, March 19, 2015 (on file with Banking and Insurance
Committee).



BILL: CS/SB 860 Page 9

VI.

VII.

VIII.

unlikely any effects of this legislation would occur until expiration of the current
contract.

The fiscal impact of SB 860 on prescription costs for injured state workers is probably
less of an impact than on group health insurance since s. 440.13(12)(c ), F.S., prescribes a
reimbursement amount at the average wholesale price plus $4.18 for a dispensing fee
unless a lower rate has been negotiated for workers’ compensation prescriptions. The
current provisions of s. 440.13(12)(c) F.S., operate as a maximum rate with flexibility to
negotiate lower rates. Since this section is not addressed by the bill, it is likely that
compensation medication would continue to be reimbursed at the statutory amount.
Although unlikely, if this legislation is interpreted to disallow reimbursement pursuant to
s. 440.13(12)(c) F.S., there is the possibility of undetermined cost increases in
compensation claims. Removal of the statutory maximum rate has the potential to
increase the negotiated rates depending on the bargaining position of the parties.
Although the bill may limit a PBM’s ability to negotiate rates below the statutory rate for
workers’ compensation medications, the MAC likely would apply to many fewer
workers’ compensation prescriptions than those prescriptions paid under group health
insurance.

Technical Deficiencies:

Some of the terms and conditions provided in the bill may be difficult to interpret, implement, or
enforce by the stakeholders. For example, the bill provides that in order to place a drug on the
MAC list, the drug must have at least two therapeutically equivalent, multiple-source generic
drugs, which have a “significant cost difference” and are available for purchase “without
limitations™ by all pharmacies in the state from national or regional wholesalers. It is unclear
how “significant” and “without limitation” would be determined.

The bill creates a new section in ch. 465, F.S., relating to pharmacies. It is unclear whether the
Board of Pharmacy or the Department of Health would have the authority to enforce the
provisions of the bill. Currently, the Board of Pharmacy and the Department of Health have no
regulatory authority over PBMs.

To avoid any issue as to the application of the mandate provision of the state constitution,
consideration should be given to adding a statement to the bill that it fulfills an important state
interest.

Related Issues:
None.
Statutes Affected:

This bill creates section 465.1862 of the Florida Statutes.
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IX. Additional Information:

A. Committee Substitute — Statement of Substantial Changes:
(Summarizing differences between the Committee Substitute and the prior version of the bill.)

CS by Banking and Insurance on March 23, 2015:

The CS provides the following changes:

e Eliminates the requirement for a pharmacy benefit manager (PBM) to maintain a
procedure to eliminate products from the maximum allowable cost (MAC) list or to
modify the MAC pricing within 3 days after a change if such products no longer meet
the requirements of this section.

o Deletes the requirement that a PBM promptly change the MAC pricing list to reflect
any change in the marketplace that affects the cost of a drug.

e Requires a drug have at least two, instead of three, nationally available,
therapeutically equivalent, multiple-source generic drugs that meet other specified
criteria before it can be placed on the MAC list.

e Removes the requirement that a PBM disclose to a plan sponsor the methodology
used to establish a MAC pricing.

e Revises mandatory provisions required for contracts between a pharmacy and a PBM
regarding the appeal, investigation, and resolution of MAC pricing disputes.

e Provides technical clarifying changes.

B. Amendments:

None.

This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate.
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Florida Senate - 2015 SB 860

By Senator Garcia

38-00409-15 2015860

A bill to be entitled
An act relating to pharmacy; creating s. 465.1862,
F.S.; defining terms; providing requirements for
contracts between pharmacy benefit managers and
contracted pharmacies; requiring a pharmacy benefit
manager to ensure that a prescription drug has met
certain requirements to be placed on a maximum
allowable cost pricing list; requiring the pharmacy
benefit manager to disclose certain information to a
plan sponsor; requiring a contract between a pharmacy
benefit manager and a pharmacy to include an appeal

process; providing an effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Section 465.1862, Florida Statutes, is created

to read:

465.1862 Pharmacy benefit managers.—

(1) As used in this section, the term:

(a) “Contracted pharmacy” means a pharmacy or network of

pharmacies that has executed a contract, which includes maximum

allowable cost pricing requirements, with a pharmacy benefit

manager and acts on behalf of a plan sponsor.

(b) “Maximum allowable cost” means the upper limit or

maximum amount that an insurer or managed care plan will pay for

generic prescription drugs or brand-name prescription drugs with

available generic versions, which are included on a list of

products generated by the pharmacy benefit manager.

(c) “Pharmacy benefit manager” means a person, business, or
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other entity that provides administrative services related to

processing and paying prescription claims for pharmacy benefit

and coverage programs. Such services may include, but are not

limited to, contracting with a pharmacy or network of

pharmacies; establishing payment levels for pharmacies;

dispensing prescription drugs to plan sponsor beneficiaries;

negotiating discounts and rebate arrangements with drug

manufacturers; developing and managing prescription formularies,

preferred drug lists, and prior authorization programs; ensuring

audit compliance; and providing management reports.

(d) “Plan sponsor” means an employer, insurer, managed care

organization, prepaid limited health service organization,

third-party administrator, or other entity contracting for

pharmacy benefit manager services.

(2) A contract between a pharmacy benefit manager and a

contracted pharmacy must require the pharmacy benefit manager

to:

(a) Update the maximum allowable cost pricing information

at least every 7 calendar days and establish a reasonable

process for the prompt notification of any pricing updates to

the contracted pharmacy.

(b) Maintain a procedure to remain consistent with pricing

changes in the marketplace by promptly modifying the maximum

allowable cost pricing information or, if necessary, eliminating

products from the cost pricing list within 3 calendar days after

a change if such products no longer meet the requirements of

this section.

(3) A pharmacy benefit manager, to place a prescription

drug on a maximum allowable cost pricing list, at a minimum,
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must ensure that the drug has at least three or more nationally

available, therapeutically equivalent, multiple-source generic

drugs that:

(a) Have a significant cost difference.

(b) Are listed as therapeutically and pharmaceutically

equivalent or “A” or “B” rated in the most recent version of

Orange Book: Approved Drug Products with Therapeutic Equivalence

Evaluations published by the United States Food and Drug

Administration.

(c) Are available for purchase from national or regional

wholesalers without limitation by all pharmacies in the state.

(d) Are not obsolete or temporarily unavailable.

(4) In a contract between a pharmacy benefit manager and a

plan sponsor, the pharmacy benefit manager must disclose the

following to the plan sponsor:

(a) The basis of the methodology and sources used to

establish applicable maximum allowable cost pricing. A pharmacy

benefit manager shall promptly update applicable maximum

allowable cost pricing lists and provide the plan sponsor with

an updated list upon any pricing change.

(b) Whether the pharmacy benefit manager uses a maximum

allowable cost pricing list for drugs dispensed at retail but

does not use such a list for drugs dispensed by mail order. If

such practice is adopted after a contract is executed, the

pharmacy benefit manager shall disclose such practice to the

plan sponsor within 21 business days after implementation of the

practice.

(c) Whether the pharmacy benefit manager uses an identical

maximum allowable cost pricing list to bill the plan sponsor and
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to reimburse a contracted pharmacy. If more than one maximum

allowable cost pricing list is used, the pharmacy benefit

manager shall disclose to the contracted pharmacy any difference

between the amount billed to the plan sponsor and the amount

paid as reimbursement to a contracted pharmacy.

(5) (a) Each contract between a pharmacy benefit manager and

a contracted pharmacy must include a process for appeal,

investigation, and resolution of disputes regarding maximum

allowable cost pricing. The process must:

1. Limit the right to appeal to 90 calendar days after an

initial claim is made by the contracted pharmacy.

2. Require investigation and resolution of a dispute within

7 days after an appeal is received by the pharmacy benefit

manager.

3. Include a telephone number at which a contracted

pharmacy may contact the pharmacy benefit manager regarding an

appeal.

(b) If an appeal is denied, the pharmacy benefit manager

shall provide the reasons for denial and shall identify the

national drug code for the prescription drug that may be

purchased by the contracted pharmacy at a price at or below the

disputed maximum allowable cost pricing.

(c) If an appeal is upheld, the pharmacy benefit manager

shall adjust the maximum allowable cost pricing retroactive to

the date that the claim was adjudicated. The pharmacy benefit

manager shall apply the adjustment retroactively to any

similarly situated contracted pharmacy.

Section 2. This act shall take effect July 1, 2015.
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Please reply to:

The FlOl‘ida Senate District Office: ‘
Ve e ¥ ‘
State Senator René Garcia 1490 West 68 Street
- 38th District Suite # 201

Hialeah, FL. 33014
Phone# (305) 364-3100

March 2, 2015

The Honorable Senator Lizbeth Benacquisto
Chair, Banking and Insurance

320 Knott Building

404 S. Monroe Street

Tallahassee, FL 32399-1100

Dear Chairwoman Benacquisto:

This letter should serve as a request to have my bill SB 860: Pharmacy heard at the

next possible committee meeting. If there is any other information needed please do not

hesitate to contact me. Thank you.

Sincerely,

! /
).

State Senator René Garcia

District 38
RG:JT

CC: James Knudson, Staff Director

Chair: Appropriations Subcommittee on Health & Human Services
Committees: Approptiations, Children, Families, and Elderly Affairs, Health Policy, Agticulture, Education Pre-K — 12,
Joint Legislative Budget Committee and Communications, Energy and Public Utilities.
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LEGISLATIVE ACTION

Senate . House

The Committee on Banking and Insurance (Negron) recommended the

following:
Senate Amendment (with title amendment)

Delete everything after the enacting clause
and insert:

Section 1. Paragraph (c) of subsection (6) of section
627.351, Florida Statutes, 1is amended to read:

627.351 Insurance risk apportionment plans.—

(6) CITIZENS PROPERTY INSURANCE CORPORATION.—

(c) The corporation’s plan of operation:

1. Must provide for adoption of residential property and
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casualty insurance policy forms and commercial residential and
nonresidential property insurance forms, which must be approved
by the office before use. The corporation shall adopt the
following policy forms:

a. Standard personal lines policy forms that are
comprehensive multiperil policies providing full coverage of a
residential property equivalent to the coverage provided in the
private insurance market under an HO-3, HO-4, or HO-6 policy.

b. Basic personal lines policy forms that are policies
similar to an HO-8 policy or a dwelling fire policy that provide
coverage meeting the requirements of the secondary mortgage
market, but which is more limited than the coverage under a
standard policy.

c. Commercial lines residential and nonresidential policy
forms that are generally similar to the basic perils of full
coverage obtainable for commercial residential structures and
commercial nonresidential structures in the admitted voluntary
market.

d. Personal lines and commercial lines residential property
insurance forms that cover the peril of wind only. The forms are
applicable only to residential properties located in areas
eligible for coverage under the coastal account referred to in
sub-subparagraph (b)2.a.

e. Commercial lines nonresidential property insurance forms
that cover the peril of wind only. The forms are applicable only
to nonresidential properties located in areas eligible for
coverage under the coastal account referred to in sub-
subparagraph (b)2.a.

f. The corporation may adopt variations of the policy forms
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listed in sub-subparagraphs a.-e. which contain more restrictive
coverage.

g. Effective January 1, 2013, the corporation shall offer a
basic personal lines policy similar to an HO-8 policy with
dwelling repair based on common construction materials and
methods.

2. Must provide that the corporation adopt a program in
which the corporation and authorized insurers enter into quota
share primary insurance agreements for hurricane coverage, as
defined in s. 627.4025(2) (a), for eligible risks, and adopt
property insurance forms for eligible risks which cover the
peril of wind only.

a. As used in this subsection, the term:

(I) “Quota share primary insurance” means an arrangement in
which the primary hurricane coverage of an eligible risk is
provided in specified percentages by the corporation and an
authorized insurer. The corporation and authorized insurer are
each solely responsible for a specified percentage of hurricane
coverage of an eligible risk as set forth in a quota share
primary insurance agreement between the corporation and an
authorized insurer and the insurance contract. The
responsibility of the corporation or authorized insurer to pay
its specified percentage of hurricane losses of an eligible
risk, as set forth in the agreement, may not be altered by the
inability of the other party to pay its specified percentage of
losses. Eligible risks that are provided hurricane coverage
through a quota share primary insurance arrangement must be
provided policy forms that set forth the obligations of the

corporation and authorized insurer under the arrangement,
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clearly specify the percentages of quota share primary insurance
provided by the corporation and authorized insurer, and
conspicuously and clearly state that the authorized insurer and
the corporation may not be held responsible beyond their
specified percentage of coverage of hurricane losses.

(IT) “Eligible risks” means personal lines residential and
commercial lines residential risks that meet the underwriting
criteria of the corporation and are located in areas that were
eligible for coverage by the Florida Windstorm Underwriting
Association on January 1, 2002.

b. The corporation may enter into quota share primary
insurance agreements with authorized insurers at corporation
coverage levels of 90 percent and 50 percent.

c. If the corporation determines that additional coverage
levels are necessary to maximize participation in gquota share
primary insurance agreements by authorized insurers, the
corporation may establish additional coverage levels. However,
the corporation’s quota share primary insurance coverage level
may not exceed 90 percent.

d. Any quota share primary insurance agreement entered into
between an authorized insurer and the corporation must provide
for a uniform specified percentage of coverage of hurricane
losses, by county or territory as set forth by the corporation
board, for all eligible risks of the authorized insurer covered
under the agreement.

e. Any quota share primary insurance agreement entered into
between an authorized insurer and the corporation is subject to
review and approval by the office. However, such agreement shall

be authorized only as to insurance contracts entered into
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between an authorized insurer and an insured who is already
insured by the corporation for wind coverage.

f. For all eligible risks covered under quota share primary
insurance agreements, the exposure and coverage levels for both
the corporation and authorized insurers shall be reported by the
corporation to the Florida Hurricane Catastrophe Fund. For all
policies of eligible risks covered under such agreements, the
corporation and the authorized insurer must maintain complete
and accurate records for the purpose of exposure and loss
reimbursement audits as required by fund rules. The corporation
and the authorized insurer shall each maintain duplicate copies
of policy declaration pages and supporting claims documents.

g. The corporation board shall establish in its plan of
operation standards for quota share agreements which ensure that
there is no discriminatory application among insurers as to the
terms of the agreements, pricing of the agreements, incentive
provisions if any, and consideration paid for servicing policies
or adjusting claims.

h. The quota share primary insurance agreement between the
corporation and an authorized insurer must set forth the
specific terms under which coverage is provided, including, but
not limited to, the sale and servicing of policies issued under
the agreement by the insurance agent of the authorized insurer
producing the business, the reporting of information concerning
eligible risks, the payment of premium to the corporation, and
arrangements for the adjustment and payment of hurricane claims
incurred on eligible risks by the claims adjuster and personnel
of the authorized insurer. Entering into a quota sharing

insurance agreement between the corporation and an authorized
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insurer is voluntary and at the discretion of the authorized
insurer.

3. May provide that the corporation may employ or otherwise
contract with individuals or other entities to provide
administrative or professional services that may be appropriate
to effectuate the plan. The corporation may borrow funds by
issuing bonds or by incurring other indebtedness, and shall have
other powers reasonably necessary to effectuate the requirements
of this subsection, including, without limitation, the power to
issue bonds and incur other indebtedness in order to refinance
outstanding bonds or other indebtedness. The corporation may
seek judicial validation of its bonds or other indebtedness
under chapter 75. The corporation may issue bonds or incur other
indebtedness, or have bonds issued on its behalf by a unit of
local government pursuant to subparagraph (gq)2. in the absence
of a hurricane or other weather-related event, upon a
determination by the corporation, subject to approval by the
office, that such action would enable it to efficiently meet the
financial obligations of the corporation and that such
financings are reasonably necessary to effectuate the
requirements of this subsection. The corporation may take all
actions needed to facilitate tax-free status for such bonds or
indebtedness, including formation of trusts or other affiliated
entities. The corporation may pledge assessments, projected
recoveries from the Florida Hurricane Catastrophe Fund, other
reinsurance recoverables, policyholder surcharges and other
surcharges, and other funds available to the corporation as
security for bonds or other indebtedness. In recognition of s.

10, Art. I of the State Constitution, prohibiting the impairment
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156 of obligations of contracts, it is the intent of the Legislature
157 that no action be taken whose purpose is to impair any bond

158 |indenture or financing agreement or any revenue source committed
159 |by contract to such bond or other indebtedness.

160 4. Must require that the corporation operate subject to the
161 supervision and approval of a board of governors consisting of
162 |nine individuals who are residents of this state and who are

163 from different geographical areas of the state, one of whom is
164 appointed by the Governor and serves solely to advocate on

165 behalf of the consumer. The appointment of a consumer

166 |representative by the Governor is in addition to the

167 appointments authorized under sub-subparagraph a.

168 a. The Governor, the Chief Financial Officer, the President
169 of the Senate, and the Speaker of the House of Representatives
170 shall each appoint two members of the board. At least one of the
171 two members appointed by each appointing officer must have

172 demonstrated expertise in insurance and be deemed to be within
173 the scope of the exemption provided in s. 112.313(7) (b). The

174 Chief Financial Officer shall designate one of the appointees as
175 chair. All board members serve at the pleasure of the appointing
176 officer. All members of the board are subject to removal at will
177 |by the officers who appointed them. All board members, including
178 the chair, must be appointed to serve for 3-year terms beginning
179 annually on a date designated by the plan. However, for the

180 first term beginning on or after July 1, 2009, each appointing
181 officer shall appoint one member of the board for a 2-year term
182 and one member for a 3-year term. A board vacancy shall be

183 filled for the unexpired term by the appointing officer. The

184 Chief Financial Officer shall appoint a technical advisory group
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to provide information and advice to the board in connection
with the board’s duties under this subsection. The executive
director and senior managers of the corporation shall be engaged
by the board and serve at the pleasure of the board. Any
executive director appointed on or after July 1, 2006, is
subject to confirmation by the Senate. The executive director is
responsible for employing other staff as the corporation may
require, subject to review and concurrence by the board.

b. The board shall create a Market Accountability Advisory
Committee to assist the corporation in developing awareness of
its rates and its customer and agent service levels in
relationship to the voluntary market insurers writing similar
coverage.

(I) The members of the advisory committee consist of the
following 11 persons, one of whom must be elected chair by the
members of the committee: four representatives, one appointed by
the Florida Association of Insurance Agents, one by the Florida
Association of Insurance and Financial Advisors, one by the
Professional Insurance Agents of Florida, and one by the Latin
American Association of Insurance Agencies; three
representatives appointed by the insurers with the three highest
voluntary market share of residential property insurance
business in the state; one representative from the Office of
Insurance Regulation; one consumer appointed by the board who is
insured by the corporation at the time of appointment to the
committee; one representative appointed by the Florida
Association of Realtors; and one representative appointed by the
Florida Bankers Association. All members shall be appointed to

3-year terms and may serve for consecutive terms.
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(IT) The committee shall report to the corporation at each
board meeting on insurance market issues which may include rates
and rate competition with the wvoluntary market; service,
including policy issuance, claims processing, and general
responsiveness to policyholders, applicants, and agents; and
matters relating to depopulation.

5. Must provide a procedure for determining the eligibility
of a risk for coverage, as follows:

a. Subject to s. 627.3517, with respect to personal lines
residential risks, if the risk is offered coverage from an
authorized insurer at the insurer’s approved rate under a
standard policy including wind coverage or, i1f consistent with
the insurer’s underwriting rules as filed with the office, a
basic policy including wind coverage, for a new application to
the corporation for coverage, the risk is not eligible for any
policy issued by the corporation unless the premium for coverage
from the authorized insurer is more than 15 percent greater than
the premium for comparable coverage from the corporation.
Whenever an offer of coverage for a personal lines residential
risk is received for a policyholder of the corporation at
renewal from an authorized insurer, if the offer is equal to or
less than the corporation’s renewal premium for comparable
coverage, the risk is not eligible for coverage with the
corporation. If the risk is not able to obtain such offer, the
risk is eligible for a standard policy including wind coverage
or a basic policy including wind coverage issued by the
corporation; however, if the risk could not be insured under a
standard policy including wind coverage regardless of market

conditions, the risk is eligible for a basic policy including
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wind coverage unless rejected under subparagraph 8. However, a
policyholder removed from the corporation through an assumption
agreement remains eligible for coverage from the corporation
until the end of the assumption period. The corporation shall
determine the type of policy to be provided on the basis of
objective standards specified in the underwriting manual and
based on generally accepted underwriting practices.

(I) If the risk accepts an offer of coverage through the
market assistance plan or through a mechanism established by the
corporation other than a plan established by s. 627.3518, before
a policy is issued to the risk by the corporation or during the
first 30 days of coverage by the corporation, and the producing
agent who submitted the application to the plan or to the
corporation is not currently appointed by the insurer, the
insurer shall:

(A) Pay to the producing agent of record of the policy for
the first year, an amount that is the greater of the insurer’s
usual and customary commission for the type of policy written or
a fee equal to the usual and customary commission of the
corporation; or

(B) Offer to allow the producing agent of record of the
policy to continue servicing the policy for at least 1 year and
offer to pay the agent the greater of the insurer’s or the
corporation’s usual and customary commission for the type of

policy written.

If the producing agent is unwilling or unable to accept
appointment, the new insurer shall pay the agent in accordance

with sub-sub-sub-subparagraph (A).
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272 (IT) If the corporation enters into a contractual agreement
273 for a take-out plan, the producing agent of record of the

274 |corporation policy is entitled to retain any unearned commission
275 |on the policy, and the insurer shall:

276 (A) Pay to the producing agent of record, for the first

277 year, an amount that is the greater of the insurer’s usual and
278 customary commission for the type of policy written or a fee

279 |equal to the usual and customary commission of the corporation;
280 |or

281 (B) Offer to allow the producing agent of record to

282 |continue servicing the policy for at least 1 year and offer to
283 |pay the agent the greater of the insurer’s or the corporation’s
284 usual and customary commission for the type of policy written.
285
286 If the producing agent i1s unwilling or unable to accept

287 appointment, the new insurer shall pay the agent in accordance
288 with sub-sub-sub-subparagraph (A).

289 b. With respect to commercial lines residential risks, for
290 a new application to the corporation for coverage, if the risk
291 is offered coverage under a policy including wind coverage from
292 an authorized insurer at its approved rate, the risk is not

293 eligible for a policy issued by the corporation unless the

294 |premium for coverage from the authorized insurer is more than 15
295 percent greater than the premium for comparable coverage from
296 |the corporation. Whenever an offer of coverage for a commercial
297 lines residential risk is received for a policyholder of the

298 corporation at renewal from an authorized insurer, if the offer

299 is equal to or less than the corporation’s renewal premium for

300 comparable coverage, the risk is not eligible for coverage with
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the corporation. If the risk is not able to obtain any such
offer, the risk is eligible for a policy including wind coverage
issued by the corporation. However, a policyholder removed from
the corporation through an assumption agreement remains eligible
for coverage from the corporation until the end of the
assumption period.

(I) If the risk accepts an offer of coverage through the
market assistance plan or through a mechanism established by the
corporation other than a plan established by s. 627.3518, before
a policy is issued to the risk by the corporation or during the
first 30 days of coverage by the corporation, and the producing
agent who submitted the application to the plan or the
corporation is not currently appointed by the insurer, the
insurer shall:

(A) Pay to the producing agent of record of the policy, for
the first year, an amount that is the greater of the insurer’s
usual and customary commission for the type of policy written or
a fee equal to the usual and customary commission of the
corporation; or

(B) Offer to allow the producing agent of record of the
policy to continue servicing the policy for at least 1 year and
offer to pay the agent the greater of the insurer’s or the
corporation’s usual and customary commission for the type of

policy written.

If the producing agent is unwilling or unable to accept
appointment, the new insurer shall pay the agent in accordance
with sub-sub-sub-subparagraph (A).

(IT) If the corporation enters into a contractual agreement
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for a take-out plan, the producing agent of record of the
corporation policy is entitled to retain any unearned commission
on the policy, and the insurer shall:

(A) Pay to the producing agent of record, for the first
year, an amount that is the greater of the insurer’s usual and
customary commission for the type of policy written or a fee
equal to the usual and customary commission of the corporation;
or

(B) Offer to allow the producing agent of record to
continue servicing the policy for at least 1 year and offer to
pay the agent the greater of the insurer’s or the corporation’s

usual and customary commission for the type of policy written.

If the producing agent is unwilling or unable to accept
appointment, the new insurer shall pay the agent in accordance
with sub-sub-sub-subparagraph (A).

c. For purposes of determining comparable coverage under
sub-subparagraphs a. and b., the comparison must be based on
those forms and coverages that are reasonably comparable. The
corporation may rely on a determination of comparable coverage
and premium made by the producing agent who submits the
application to the corporation, made in the agent’s capacity as
the corporation’s agent. A comparison may be made solely of the
premium with respect to the main building or structure only on
the following basis: the same coverage A or other building
limits; the same percentage hurricane deductible that applies on
an annual basis or that applies to each hurricane for commercial
residential property; the same percentage of ordinance and law

coverage, 1f the same limit is offered by both the corporation
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and the authorized insurer; the same mitigation credits, to the
extent the same types of credits are offered both by the
corporation and the authorized insurer; the same method for loss
payment, such as replacement cost or actual cash value, if the
same method is offered both by the corporation and the
authorized insurer in accordance with underwriting rules; and
any other form or coverage that is reasonably comparable as
determined by the board. If an application is submitted to the
corporation for wind-only coverage in the coastal account, the
premium for the corporation’s wind-only policy plus the premium
for the ex-wind policy that is offered by an authorized insurer
to the applicant must be compared to the premium for multiperil
coverage offered by an authorized insurer, subject to the
standards for comparison specified in this subparagraph. If the
corporation or the applicant requests from the authorized
insurer a breakdown of the premium of the offer by types of
coverage so that a comparison may be made by the corporation or
its agent and the authorized insurer refuses or is unable to
provide such information, the corporation may treat the offer as
not being an offer of coverage from an authorized insurer at the
insurer’s approved rate.

6. Must include rules for classifications of risks and
rates.

7. Must provide that if premium and investment income for
an account attributable to a particular calendar year are in
excess of projected losses and expenses for the account
attributable to that year, such excess shall be held in surplus
in the account. Such surplus must be available to defray

deficits in that account as to future years and used for that
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purpose before assessing assessable insurers and assessable
insureds as to any calendar year.

8. Must provide objective criteria and procedures to be
uniformly applied to all applicants in determining whether an
individual risk is so hazardous as to be uninsurable. In making
this determination and in establishing the criteria and
procedures, the following must be considered:

a. Whether the likelihood of a loss for the individual risk
is substantially higher than for other risks of the same class;
and

b. Whether the uncertainty associated with the individual

risk is such that an appropriate premium cannot be determined.

The acceptance or rejection of a risk by the corporation shall
be construed as the private placement of insurance, and the
provisions of chapter 120 do not apply.

9. Must provide that the corporation make its best efforts
to procure catastrophe reinsurance at reasonable rates, to cover
its projected 100-year probable maximum loss as determined by
the board of governors.

10. The policies issued by the corporation must provide
that if the corporation or the market assistance plan obtains an
offer from an authorized insurer to cover the risk at its
approved rates, the risk is no longer eligible for renewal
through the corporation, except as otherwise provided in this
subsection.

11. Corporation policies and applications must include a
notice that the corporation policy could, under this section, be

replaced with a policy issued by an authorized insurer which
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does not provide coverage identical to the coverage provided by
the corporation. The notice must also specify that acceptance of
corporation coverage creates a conclusive presumption that the
applicant or policyholder is aware of this potential.

12. May establish, subject to approval by the office,
different eligibility requirements and operational procedures
for any line or type of coverage for any specified county or
area if the board determines that such changes are justified due
to the voluntary market being sufficiently stable and
competitive in such area or for such line or type of coverage
and that consumers who, in good faith, are unable to obtain
insurance through the voluntary market through ordinary methods
continue to have access to coverage from the corporation. If
coverage 1is sought in connection with a real property transfer,
the requirements and procedures may not provide an effective
date of coverage later than the date of the closing of the
transfer as established by the transferor, the transferee, and,
if applicable, the lender.

13. Must provide that, with respect to the coastal account,
any assessable insurer with a surplus as to policyholders of $25
million or less writing 25 percent or more of its total
countrywide property insurance premiums in this state may
petition the office, within the first 90 days of each calendar
year, to qualify as a limited apportionment company. A regular
assessment levied by the corporation on a limited apportionment
company for a deficit incurred by the corporation for the
coastal account may be paid to the corporation on a monthly
basis as the assessments are collected by the limited

apportionment company from its insureds, but a limited
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apportionment company must begin collecting the regqular
assessments not later than 90 days after the regular assessments
are levied by the corporation, and the regular assessments must
be paid in full within 15 months after being levied by the
corporation. A limited apportionment company shall collect from
its policyholders any emergency assessment imposed under sub-
subparagraph (b)3.d. The plan must provide that, if the office
determines that any regular assessment will result in an
impairment of the surplus of a limited apportionment company,
the office may direct that all or part of such assessment be
deferred as provided in subparagraph (g)4. However, an emergency
assessment to be collected from policyholders under sub-
subparagraph (b)3.d. may not be limited or deferred.

14. Must provide that the corporation appoint as its
licensed agents only those agents who also hold an appointment
as defined in s. 626.015(3) with an insurer who at the time of
the agent’s initial appointment by the corporation is authorized
to write and is actually writing personal lines residential
property coverage, commercial residential property coverage, or
commercial nonresidential property coverage within the state.

15. Must provide a premium payment plan option to its
policyholders which, at a minimum, allows for quarterly and
semiannual payment of premiums. A monthly payment plan may, but
is not required to, be offered.

16. Must limit coverage on mobile homes or manufactured
homes built before 1994 to actual cash value of the dwelling
rather than replacement costs of the dwelling.

17. Must provide coverage for manufactured or mobile home

dwellings. Such coverage must also include the following
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a. Screened enclosures that are aluminum framed or screened

attached structures:

enclosures that are not covered by the same or substantially the
same materials as those of the primary dwelling;

b. Carports that are aluminum or carports that are not
covered by the same or substantially the same materials as those
of the primary dwelling; and

c. Patios that have a roof covering that is constructed of
materials that are not the same or substantially the same

materials as those of the primary dwelling.

The corporation shall make available a policy for mobile homes
or manufactured homes for a minimum insured value of at least
$3,000.

18. May provide such limits of coverage as the board
determines, consistent with the requirements of this subsection.
19. May require commercial property to meet specified
hurricane mitigation construction features as a condition of

eligibility for coverage.

20. Must provide that new or renewal policies issued by the
corporation on or after January 1, 2012, which cover sinkhole
loss do not include coverage for any loss to appurtenant
structures, driveways, sidewalks, decks, or patios that are
directly or indirectly caused by sinkhole activity. The
corporation shall exclude such coverage using a notice of
coverage change, which may be included with the policy renewal,
and not by issuance of a notice of nonrenewal of the excluded
coverage upon renewal of the current policy.

21. As of January 1, 2012, must require that the agent
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obtain from an applicant for coverage from the corporation an
acknowledgment signed by the applicant, which includes, at a

minimum, the following statement:

ACKNOWLEDGMENT OF POTENTIAL SURCHARGE
AND ASSESSMENT LIABILITY:

1. AS A POLICYHOLDER OF CITIZENS PROPERTY INSURANCE
CORPORATION, I UNDERSTAND THAT IF THE CORPORATION SUSTAINS A
DEFICIT AS A RESULT OF HURRICANE LOSSES OR FOR ANY OTHER REASON,
MY POLICY COULD BE SUBJECT TO SURCHARGES, WHICH WILL BE DUE AND
PAYABLE UPON RENEWAL, CANCELLATION, OR TERMINATION OF THE
POLICY, AND THAT THE SURCHARGES COULD BE AS HIGH AS 45 PERCENT
OF MY PREMIUM, OR A DIFFERENT AMOUNT AS IMPOSED BY THE FLORIDA
LEGISLATURE.

2. I UNDERSTAND THAT I CAN AVOID THE CITIZENS POLICYHOLDER
SURCHARGE, WHICH COULD BE AS HIGH AS 45 PERCENT OF MY PREMIUM,
BY OBTAINING COVERAGE FROM A PRIVATE MARKET INSURER AND THAT TO
BE ELIGIBLE FOR COVERAGE BY CITIZENS, I MUST FIRST TRY TO OBTAIN
PRIVATE MARKET COVERAGE BEFORE APPLYING FOR OR RENEWING COVERAGE
WITH CITIZENS. I UNDERSTAND THAT PRIVATE MARKET INSURANCE RATES
ARE REGULATED AND APPROVED BY THE STATE.

3. I UNDERSTAND THAT I MAY BE SUBJECT TO EMERGENCY
ASSESSMENTS TO THE SAME EXTENT AS POLICYHOLDERS OF OTHER
INSURANCE COMPANIES, OR A DIFFERENT AMOUNT AS IMPOSED BY THE
FLORIDA LEGISLATURE.

4., I ALSO UNDERSTAND THAT CITIZENS PROPERTY INSURANCE
CORPORATION IS NOT SUPPORTED BY THE FULL FAITH AND CREDIT OF THE
STATE OF FLORIDA.
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a. The corporation shall maintain, in electronic format or
otherwise, a copy of the applicant’s signed acknowledgment and
provide a copy of the statement to the policyholder as part of
the first renewal after the effective date of this subparagraph.

b. The signed acknowledgment form creates a conclusive
presumption that the policyholder understood and accepted his or
her potential surcharge and assessment liability as a
policyholder of the corporation.

22. Must provide that before an insurer may remove a policy

from the corporation under a takeout agreement, the agreement

must:

a. Be approved by the Office of Insurance Regulation.

b. Require that the insurer provide information to the

policyvholder explaining the differences in coverage and rate

between the corporation policy and the policy offered.

c. Require that the corporation obtain affirmative consent

from the policyholder which indicates that the policyholder

approves of the removal.

d. Require that an insurer may not implement an annual rate

increase that exceeds 10 percent, excluding coverage changes and

assessments, for each of the first three l-year terms of renewal

of any single policy removed from the corporation.

================= T I TLE A MEDNDDMENT ========s=s=======
And the title is amended as follows:
Delete everything before the enacting clause
and insert:
A bill to be entitled
An act relating to the depopulation of the Citizens
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562 Property Insurance Corporation; amending s. 627.351,
563 F.S.; requiring takeout agreements to be approved by
564 the Office of Insurance Regulation; requiring the
565 corporation to provide information to a policyholder
566 and to obtain affirmative consent from such
567 policyholder indicating approval; prohibiting an
568 insurer that removes a policy from the corporation
569 from annually increasing the rate for the renewal of a
570 replacement policy by more than a specified amount for
571 a specified number of terms; providing an effective

572 date.
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LEGISLATIVE ACTION
Senate . House
Comm: RCS
03/23/2015

The Committee on Banking and Insurance (Negron) recommended the

following:

Senate Substitute for Amendment (552246) (with title

amendment)

Delete everything after the enacting clause
and insert:

Section 1. Paragraph (c) of subsection (6) of section
627.351, Florida Statutes, 1is amended to read:

627.351 Insurance risk apportionment plans.—

(6) CITIZENS PROPERTY INSURANCE CORPORATION.—

(c) The corporation’s plan of operation:
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1. Must provide for adoption of residential property and
casualty insurance policy forms and commercial residential and
nonresidential property insurance forms, which must be approved
by the office before use. The corporation shall adopt the
following policy forms:

a. Standard personal lines policy forms that are
comprehensive multiperil policies providing full coverage of a
residential property equivalent to the coverage provided in the
private insurance market under an HO-3, HO-4, or HO-6 policy.

b. Basic personal lines policy forms that are policies
similar to an HO-8 policy or a dwelling fire policy that provide
coverage meeting the requirements of the secondary mortgage
market, but which is more limited than the coverage under a
standard policy.

c. Commercial lines residential and nonresidential policy
forms that are generally similar to the basic perils of full
coverage obtainable for commercial residential structures and
commercial nonresidential structures in the admitted voluntary
market.

d. Personal lines and commercial lines residential property
insurance forms that cover the peril of wind only. The forms are
applicable only to residential properties located in areas
eligible for coverage under the coastal account referred to in
sub-subparagraph (b)2.a.

e. Commercial lines nonresidential property insurance forms
that cover the peril of wind only. The forms are applicable only
to nonresidential properties located in areas eligible for
coverage under the coastal account referred to in sub-

subparagraph (b)2.a.
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f. The corporation may adopt variations of the policy forms
listed in sub-subparagraphs a.-e. which contain more restrictive
coverage.

g. Effective January 1, 2013, the corporation shall offer a
basic personal lines policy similar to an HO-8 policy with
dwelling repair based on common construction materials and
methods.

2. Must provide that the corporation adopt a program in
which the corporation and authorized insurers enter into quota
share primary insurance agreements for hurricane coverage, as
defined in s. 627.4025(2) (a), for eligible risks, and adopt
property insurance forms for eligible risks which cover the
peril of wind only.

a. As used in this subsection, the term:

(I) “Quota share primary insurance” means an arrangement in
which the primary hurricane coverage of an eligible risk is
provided in specified percentages by the corporation and an
authorized insurer. The corporation and authorized insurer are
each solely responsible for a specified percentage of hurricane
coverage of an eligible risk as set forth in a quota share
primary insurance agreement between the corporation and an
authorized insurer and the insurance contract. The
responsibility of the corporation or authorized insurer to pay
its specified percentage of hurricane losses of an eligible
risk, as set forth in the agreement, may not be altered by the
inability of the other party to pay its specified percentage of
losses. Eligible risks that are provided hurricane coverage
through a quota share primary insurance arrangement must be

provided policy forms that set forth the obligations of the
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corporation and authorized insurer under the arrangement,
clearly specify the percentages of quota share primary insurance
provided by the corporation and authorized insurer, and
conspicuously and clearly state that the authorized insurer and
the corporation may not be held responsible beyond their
specified percentage of coverage of hurricane losses.

(IT) “Eligible risks” means personal lines residential and
commercial lines residential risks that meet the underwriting
criteria of the corporation and are located in areas that were
eligible for coverage by the Florida Windstorm Underwriting
Association on January 1, 2002.

b. The corporation may enter into quota share primary
insurance agreements with authorized insurers at corporation
coverage levels of 90 percent and 50 percent.

c. If the corporation determines that additional coverage
levels are necessary to maximize participation in quota share
primary insurance agreements by authorized insurers, the
corporation may establish additional coverage levels. However,
the corporation’s quota share primary insurance coverage level
may not exceed 90 percent.

d. Any quota share primary insurance agreement entered into
between an authorized insurer and the corporation must provide
for a uniform specified percentage of coverage of hurricane
losses, by county or territory as set forth by the corporation
board, for all eligible risks of the authorized insurer covered
under the agreement.

e. Any quota share primary insurance agreement entered into
between an authorized insurer and the corporation is subject to

review and approval by the office. However, such agreement shall
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be authorized only as to insurance contracts entered into
between an authorized insurer and an insured who is already
insured by the corporation for wind coverage.

f. For all eligible risks covered under quota share primary
insurance agreements, the exposure and coverage levels for both
the corporation and authorized insurers shall be reported by the
corporation to the Florida Hurricane Catastrophe Fund. For all
policies of eligible risks covered under such agreements, the
corporation and the authorized insurer must maintain complete
and accurate records for the purpose of exposure and loss
reimbursement audits as required by fund rules. The corporation
and the authorized insurer shall each maintain duplicate copies
of policy declaration pages and supporting claims documents.

g. The corporation board shall establish in its plan of
operation standards for quota share agreements which ensure that
there is no discriminatory application among insurers as to the
terms of the agreements, pricing of the agreements, incentive
provisions if any, and consideration paid for servicing policies
or adjusting claims.

h. The quota share primary insurance agreement between the
corporation and an authorized insurer must set forth the
specific terms under which coverage is provided, including, but
not limited to, the sale and servicing of policies issued under
the agreement by the insurance agent of the authorized insurer
producing the business, the reporting of information concerning
eligible risks, the payment of premium to the corporation, and
arrangements for the adjustment and payment of hurricane claims
incurred on eligible risks by the claims adjuster and personnel

of the authorized insurer. Entering into a quota sharing
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insurance agreement between the corporation and an authorized
insurer is voluntary and at the discretion of the authorized
insurer.

3. May provide that the corporation may employ or otherwise
contract with individuals or other entities to provide
administrative or professional services that may be appropriate
to effectuate the plan. The corporation may borrow funds by
issuing bonds or by incurring other indebtedness, and shall have
other powers reasonably necessary to effectuate the requirements
of this subsection, including, without limitation, the power to
issue bonds and incur other indebtedness in order to refinance
outstanding bonds or other indebtedness. The corporation may
seek judicial validation of its bonds or other indebtedness
under chapter 75. The corporation may issue bonds or incur other
indebtedness, or have bonds issued on its behalf by a unit of
local government pursuant to subparagraph (g)2. in the absence
of a hurricane or other weather-related event, upon a
determination by the corporation, subject to approval by the
office, that such action would enable it to efficiently meet the
financial obligations of the corporation and that such
financings are reasonably necessary to effectuate the
requirements of this subsection. The corporation may take all
actions needed to facilitate tax—-free status for such bonds or
indebtedness, including formation of trusts or other affiliated
entities. The corporation may pledge assessments, projected
recoveries from the Florida Hurricane Catastrophe Fund, other
reinsurance recoverables, policyholder surcharges and other
surcharges, and other funds available to the corporation as

security for bonds or other indebtedness. In recognition of s.

Page 6 of 21
3/23/2015 11:00:50 AM BI.BI.02685




156
157
158
159
160
161
162
163
164
165
166
167
168
169
170
171
172
173
174
175
176
177
178
179
180
181
182
183
184

Florida Senate - 2015 COMMITTEE AMENDMENT
Bill No. SB 1006

| NVATINIRY 222>

10, Art. I of the State Constitution, prohibiting the impairment
of obligations of contracts, it is the intent of the Legislature
that no action be taken whose purpose is to impair any bond
indenture or financing agreement or any revenue source committed
by contract to such bond or other indebtedness.

4. Must require that the corporation operate subject to the
supervision and approval of a board of governors consisting of
nine individuals who are residents of this state and who are
from different geographical areas of the state, one of whom is
appointed by the Governor and serves solely to advocate on
behalf of the consumer. The appointment of a consumer
representative by the Governor is in addition to the
appointments authorized under sub-subparagraph a.

a. The Governor, the Chief Financial Officer, the President
of the Senate, and the Speaker of the House of Representatives
shall each appoint two members of the board. At least one of the
two members appointed by each appointing officer must have
demonstrated expertise in insurance and be deemed to be within
the scope of the exemption provided in s. 112.313(7) (b). The
Chief Financial Officer shall designate one of the appointees as
chair. All board members serve at the pleasure of the appointing
officer. All members of the board are subject to removal at will
by the officers who appointed them. All board members, including
the chair, must be appointed to serve for 3-year terms beginning
annually on a date designated by the plan. However, for the
first term beginning on or after July 1, 2009, each appointing
officer shall appoint one member of the board for a 2-year term
and one member for a 3-year term. A board vacancy shall be

filled for the unexpired term by the appointing officer. The
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Chief Financial Officer shall appoint a technical advisory group
to provide information and advice to the board in connection
with the board’s duties under this subsection. The executive
director and senior managers of the corporation shall be engaged
by the board and serve at the pleasure of the board. Any
executive director appointed on or after July 1, 2006, is
subject to confirmation by the Senate. The executive director is
responsible for employing other staff as the corporation may
require, subject to review and concurrence by the board.

b. The board shall create a Market Accountability Advisory
Committee to assist the corporation in developing awareness of
its rates and its customer and agent service levels in
relationship to the voluntary market insurers writing similar
coverage.

(I) The members of the advisory committee consist of the
following 11 persons, one of whom must be elected chair by the
members of the committee: four representatives, one appointed by
the Florida Association of Insurance Agents, one by the Florida
Association of Insurance and Financial Advisors, one by the
Professional Insurance Agents of Florida, and one by the Latin
American Association of Insurance Agencies; three
representatives appointed by the insurers with the three highest
voluntary market share of residential property insurance
business in the state; one representative from the Office of
Insurance Regulation; one consumer appointed by the board who is
insured by the corporation at the time of appointment to the
committee; one representative appointed by the Florida
Association of Realtors; and one representative appointed by the

Florida Bankers Association. All members shall be appointed to
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3-year terms and may serve for consecutive terms.

(IT) The committee shall report to the corporation at each
board meeting on insurance market issues which may include rates
and rate competition with the wvoluntary market; service,
including policy issuance, claims processing, and general
responsiveness to policyholders, applicants, and agents; and
matters relating to depopulation.

5. Must provide a procedure for determining the eligibility
of a risk for coverage, as follows:

a. Subject to s. 627.3517, with respect to personal lines
residential risks, if the risk is offered coverage from an
authorized insurer at the insurer’s approved rate under a
standard policy including wind coverage or, i1f consistent with
the insurer’s underwriting rules as filed with the office, a
basic policy including wind coverage, for a new application to
the corporation for coverage, the risk is not eligible for any
policy issued by the corporation unless the premium for coverage
from the authorized insurer is more than 15 percent greater than
the premium for comparable coverage from the corporation.
Whenever an offer of coverage for a personal lines residential
risk is received for a policyholder of the corporation at
renewal from an authorized insurer, if the offer is equal to or
less than the corporation’s renewal premium for comparable
coverage, the risk is not eligible for coverage with the
corporation. If the risk is not able to obtain such offer, the
risk is eligible for a standard policy including wind coverage
or a basic policy including wind coverage issued by the
corporation; however, if the risk could not be insured under a

standard policy including wind coverage regardless of market
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conditions, the risk is eligible for a basic policy including
wind coverage unless rejected under subparagraph 8. However, a
policyholder removed from the corporation through an assumption
agreement remains eligible for coverage from the corporation
until the end of the assumption period. The corporation shall
determine the type of policy to be provided on the basis of
objective standards specified in the underwriting manual and
based on generally accepted underwriting practices.

(I) If the risk accepts an offer of coverage through the
market assistance plan or through a mechanism established by the
corporation other than a plan established by s. 627.3518, before
a policy is issued to the risk by the corporation or during the
first 30 days of coverage by the corporation, and the producing
agent who submitted the application to the plan or to the
corporation is not currently appointed by the insurer, the
insurer shall:

(A) Pay to the producing agent of record of the policy for
the first year, an amount that is the greater of the insurer’s
usual and customary commission for the type of policy written or
a fee equal to the usual and customary commission of the
corporation; or

(B) Offer to allow the producing agent of record of the
policy to continue servicing the policy for at least 1 year and
offer to pay the agent the greater of the insurer’s or the
corporation’s usual and customary commission for the type of

policy written.

If the producing agent is unwilling or unable to accept

appointment, the new insurer shall pay the agent in accordance
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with sub-sub-sub-subparagraph (A).

(IT) If the corporation enters into a contractual agreement
for a take-out plan, the producing agent of record of the
corporation policy is entitled to retain any unearned commission
on the policy, and the insurer shall:

(A) Pay to the producing agent of record, for the first
year, an amount that is the greater of the insurer’s usual and
customary commission for the type of policy written or a fee
equal to the usual and customary commission of the corporation;
or

(B) Offer to allow the producing agent of record to
continue servicing the policy for at least 1 year and offer to
pay the agent the greater of the insurer’s or the corporation’s

usual and customary commission for the type of policy written.

If the producing agent is unwilling or unable to accept
appointment, the new insurer shall pay the agent in accordance
with sub-sub-sub-subparagraph (A).

b. With respect to commercial lines residential risks, for
a new application to the corporation for coverage, if the risk
is offered coverage under a policy including wind coverage from
an authorized insurer at its approved rate, the risk is not
eligible for a policy issued by the corporation unless the
premium for coverage from the authorized insurer is more than 15
percent greater than the premium for comparable coverage from
the corporation. Whenever an offer of coverage for a commercial
lines residential risk is received for a policyholder of the
corporation at renewal from an authorized insurer, if the offer

is equal to or less than the corporation’s renewal premium for
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comparable coverage, the risk is not eligible for coverage with
the corporation. If the risk is not able to obtain any such
offer, the risk is eligible for a policy including wind coverage
issued by the corporation. However, a policyholder removed from
the corporation through an assumption agreement remains eligible
for coverage from the corporation until the end of the
assumption period.

(I) If the risk accepts an offer of coverage through the
market assistance plan or through a mechanism established by the
corporation other than a plan established by s. 627.3518, before
a policy is issued to the risk by the corporation or during the
first 30 days of coverage by the corporation, and the producing
agent who submitted the application to the plan or the
corporation is not currently appointed by the insurer, the
insurer shall:

(A) Pay to the producing agent of record of the policy, for
the first year, an amount that is the greater of the insurer’s
usual and customary commission for the type of policy written or
a fee equal to the usual and customary commission of the
corporation; or

(B) Offer to allow the producing agent of record of the
policy to continue servicing the policy for at least 1 year and
offer to pay the agent the greater of the insurer’s or the
corporation’s usual and customary commission for the type of

policy written.

If the producing agent is unwilling or unable to accept
appointment, the new insurer shall pay the agent in accordance

with sub-sub-sub-subparagraph (A).
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330 (IT) If the corporation enters into a contractual agreement
331 for a take-out plan, the producing agent of record of the

332 corporation policy is entitled to retain any unearned commission
333 |on the policy, and the insurer shall:

334 (A) Pay to the producing agent of record, for the first

335 year, an amount that is the greater of the insurer’s usual and
336 customary commission for the type of policy written or a fee

337 equal to the usual and customary commission of the corporation;
338 |or

339 (B) Offer to allow the producing agent of record to

340 continue servicing the policy for at least 1 year and offer to
341 |pay the agent the greater of the insurer’s or the corporation’s
342 usual and customary commission for the type of policy written.
343
344 If the producing agent i1s unwilling or unable to accept

345 appointment, the new insurer shall pay the agent in accordance
346 |with sub-sub-sub-subparagraph (A).

347 c. For purposes of determining comparable coverage under
348 sub-subparagraphs a. and b., the comparison must be based on

349 those forms and coverages that are reasonably comparable. The
350 corporation may rely on a determination of comparable coverage
351 and premium made by the producing agent who submits the

352 application to the corporation, made in the agent’s capacity as
353 the corporation’s agent. A comparison may be made solely of the
354 |premium with respect to the main building or structure only on
355 |the following basis: the same coverage A or other building

356 |limits; the same percentage hurricane deductible that applies on

357 an annual basis or that applies to each hurricane for commercial

358 residential property; the same percentage of ordinance and law
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coverage, if the same limit is offered by both the corporation
and the authorized insurer; the same mitigation credits, to the
extent the same types of credits are offered both by the
corporation and the authorized insurer; the same method for loss
payment, such as replacement cost or actual cash value, if the
same method is offered both by the corporation and the
authorized insurer in accordance with underwriting rules; and
any other form or coverage that is reasonably comparable as
determined by the board. If an application is submitted to the
corporation for wind-only coverage in the coastal account, the
premium for the corporation’s wind-only policy plus the premium
for the ex-wind policy that is offered by an authorized insurer
to the applicant must be compared to the premium for multiperil
coverage offered by an authorized insurer, subject to the
standards for comparison specified in this subparagraph. If the
corporation or the applicant requests from the authorized
insurer a breakdown of the premium of the offer by types of
coverage so that a comparison may be made by the corporation or
its agent and the authorized insurer refuses or is unable to
provide such information, the corporation may treat the offer as
not being an offer of coverage from an authorized insurer at the
insurer’s approved rate.

6. Must include rules for classifications of risks and
rates.

7. Must provide that if premium and investment income for
an account attributable to a particular calendar year are in
excess of projected losses and expenses for the account
attributable to that year, such excess shall be held in surplus

in the account. Such surplus must be available to defray
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deficits in that account as to future years and used for that
purpose before assessing assessable insurers and assessable
insureds as to any calendar year.

8. Must provide objective criteria and procedures to be
uniformly applied to all applicants in determining whether an
individual risk is so hazardous as to be uninsurable. In making
this determination and in establishing the criteria and
procedures, the following must be considered:

a. Whether the likelihood of a loss for the individual risk
is substantially higher than for other risks of the same class;
and

b. Whether the uncertainty associated with the individual

risk is such that an appropriate premium cannot be determined.

The acceptance or rejection of a risk by the corporation shall
be construed as the private placement of insurance, and the
provisions of chapter 120 do not apply.

9. Must provide that the corporation make its best efforts
to procure catastrophe reinsurance at reasonable rates, to cover
its projected 100-year probable maximum loss as determined by
the board of governors.

10. The policies issued by the corporation must provide
that if the corporation or the market assistance plan obtains an
offer from an authorized insurer to cover the risk at its
approved rates, the risk is no longer eligible for renewal
through the corporation, except as otherwise provided in this
subsection.

11. Corporation policies and applications must include a

notice that the corporation policy could, under this section, be
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replaced with a policy issued by an authorized insurer which
does not provide coverage identical to the coverage provided by
the corporation. The notice must also specify that acceptance of
corporation coverage creates a conclusive presumption that the
applicant or policyholder is aware of this potential.

12. May establish, subject to approval by the office,
different eligibility requirements and operational procedures
for any line or type of coverage for any specified county or
area 1f the board determines that such changes are justified due
to the voluntary market being sufficiently stable and
competitive in such area or for such line or type of coverage
and that consumers who, in good faith, are unable to obtain
insurance through the voluntary market through ordinary methods
continue to have access to coverage from the corporation. If
coverage 1is sought in connection with a real property transfer,
the requirements and procedures may not provide an effective
date of coverage later than the date of the closing of the
transfer as established by the transferor, the transferee, and,
if applicable, the lender.

13. Must provide that, with respect to the coastal account,
any assessable insurer with a surplus as to policyholders of $25
million or less writing 25 percent or more of its total
countrywide property insurance premiums in this state may
petition the office, within the first 90 days of each calendar
year, to qualify as a limited apportionment company. A regular
assessment levied by the corporation on a limited apportionment
company for a deficit incurred by the corporation for the
coastal account may be paid to the corporation on a monthly

basis as the assessments are collected by the limited
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apportionment company from its insureds, but a limited
apportionment company must begin collecting the regqular
assessments not later than 90 days after the regular assessments
are levied by the corporation, and the regular assessments must
be paid in full within 15 months after being levied by the
corporation. A limited apportionment company shall collect from
its policyholders any emergency assessment imposed under sub-
subparagraph (b)3.d. The plan must provide that, if the office
determines that any regular assessment will result in an
impairment of the surplus of a limited apportionment company,
the office may direct that all or part of such assessment be
deferred as provided in subparagraph (g)4. However, an emergency
assessment to be collected from policyholders under sub-
subparagraph (b)3.d. may not be limited or deferred.

14. Must provide that the corporation appoint as its
licensed agents only those agents who also hold an appointment
as defined in s. 626.015(3) with an insurer who at the time of
the agent’s initial appointment by the corporation is authorized
to write and is actually writing personal lines residential
property coverage, commercial residential property coverage, or
commercial nonresidential property coverage within the state.

15. Must provide a premium payment plan option to its
policyholders which, at a minimum, allows for quarterly and
semiannual payment of premiums. A monthly payment plan may, but
is not required to, be offered.

16. Must limit coverage on mobile homes or manufactured
homes built before 1994 to actual cash value of the dwelling
rather than replacement costs of the dwelling.

17. Must provide coverage for manufactured or mobile home
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dwellings. Such coverage must also include the following
attached structures:

a. Screened enclosures that are aluminum framed or screened
enclosures that are not covered by the same or substantially the
same materials as those of the primary dwelling;

b. Carports that are aluminum or carports that are not
covered by the same or substantially the same materials as those
of the primary dwelling; and

c. Patios that have a roof covering that is constructed of
materials that are not the same or substantially the same

materials as those of the primary dwelling.

The corporation shall make available a policy for mobile homes
or manufactured homes for a minimum insured value of at least
$3,000.

18. May provide such limits of coverage as the board
determines, consistent with the requirements of this subsection.
19. May require commercial property to meet specified
hurricane mitigation construction features as a condition of

eligibility for coverage.

20. Must provide that new or renewal policies issued by the
corporation on or after January 1, 2012, which cover sinkhole
loss do not include coverage for any loss to appurtenant
structures, driveways, sidewalks, decks, or patios that are
directly or indirectly caused by sinkhole activity. The
corporation shall exclude such coverage using a notice of
coverage change, which may be included with the policy renewal,
and not by issuance of a notice of nonrenewal of the excluded

coverage upon renewal of the current policy.
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21. As of January 1, 2012, must require that the agent
obtain from an applicant for coverage from the corporation an
acknowledgment signed by the applicant, which includes, at a

minimum, the following statement:

ACKNOWLEDGMENT OF POTENTIAL SURCHARGE
AND ASSESSMENT LIABILITY:

1. AS A POLICYHOLDER OF CITIZENS PROPERTY INSURANCE
CORPORATION, I UNDERSTAND THAT IF THE CORPORATION SUSTAINS A
DEFICIT AS A RESULT OF HURRICANE LOSSES OR FOR ANY OTHER REASON,
MY POLICY COULD BE SUBJECT TO SURCHARGES, WHICH WILL BE DUE AND
PAYABLE UPON RENEWAL, CANCELLATION, OR TERMINATION OF THE
POLICY, AND THAT THE SURCHARGES COULD BE AS HIGH AS 45 PERCENT
OF MY PREMIUM, OR A DIFFERENT AMOUNT AS IMPOSED BY THE FLORIDA
LEGISLATURE.

2. I UNDERSTAND THAT I CAN AVOID THE CITIZENS POLICYHOLDER
SURCHARGE, WHICH COULD BE AS HIGH AS 45 PERCENT OF MY PREMIUM,
BY OBTAINING COVERAGE FROM A PRIVATE MARKET INSURER AND THAT TO
BE ELIGIBLE FOR COVERAGE BY CITIZENS, I MUST FIRST TRY TO OBTAIN
PRIVATE MARKET COVERAGE BEFORE APPLYING FOR OR RENEWING COVERAGE
WITH CITIZENS. I UNDERSTAND THAT PRIVATE MARKET INSURANCE RATES
ARE REGULATED AND APPROVED BY THE STATE.

3. I UNDERSTAND THAT I MAY BE SUBJECT TO EMERGENCY
ASSESSMENTS TO THE SAME EXTENT AS POLICYHOLDERS OF OTHER
INSURANCE COMPANIES, OR A DIFFERENT AMOUNT AS IMPOSED BY THE
FLORIDA LEGISLATURE.

4., I ALSO UNDERSTAND THAT CITIZENS PROPERTY INSURANCE
CORPORATION IS NOT SUPPORTED BY THE FULL FAITH AND CREDIT OF THE
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534 a. The corporation shall maintain, in electronic format or

533 STATE OF FLORIDA.

535 |otherwise, a copy of the applicant’s signed acknowledgment and
536 |provide a copy of the statement to the policyholder as part of
537 the first renewal after the effective date of this subparagraph.
538 b. The signed acknowledgment form creates a conclusive

539 |presumption that the policyholder understood and accepted his or
540 her potential surcharge and assessment liability as a

541 |policyholder of the corporation.

542 22. Must provide that before an insurer may remove a policy

543 from the corporation under a takeout agreement, the agreement

544 must:

545 a. Be approved by the Office of Insurance Regulation.

546 b. Require that the insurer provide information to the

547 |policyholder explaining the differences in coverage and rate

548 |between the corporation policy and the policy offered.

549 23. Must require the exclusion for 6 months from future

550 takeout agreements by the corporation a policyholder who

551 declines a takeout agreement offer from an authorized insurer

552 and declines to receive additional takeout offers.

553 24. Must allow a policyholder who was removed from the

554 corporation in the previous 36 months by a takeout agreement

555 |with an authorized insurer to reapply with the corporation and

556 |be considered a renewal under s. 627.3518(5) if the corporation

557 determines that the authorized insurer increased the rate on the

558 |policy in excess of the increase allowed for by the corporation
559 |under s. 627.351(6) (n)6.

560
5601 ================= T I T LE A MENIDDMENT =s===============
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And the title is amended as follows:
Delete everything before the enacting clause

and insert:

A bill to be entitled

An act relating to the depopulation of the Citizens
Property Insurance Corporation; amending s. 627.351,
F.S.; requiring takeout agreements to be approved by
the Office of Insurance Regulation; requiring the
corporation to provide information to a policyholder
and to exempt policyholders from future takeout offers
for 6 months under certain circumstances; allowing
specified applicants for corporation coverage to be
considered renewal policyholders; providing an

effective date.
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COMMITTEE SUBSTITUTE - Substantial Changes

Summary:

CS/SB 1006 makes changes to Citizens Property Insurance Corporation’s plan of operation with
regards to take-out agreements made with private insurers. The bill requires that all take-out
agreements are subject to Office of Insurance Regulation (OIR) approval and requires private
companies to provide in their take-out offer a comparison of coverages and rate between their
policy and the Citizens policy. The bill allows a Citizens policyholder who declines a take-out
offer the option to be excluded from future take-out agreements for 6 months. Lastly, the bill
allows a Citizens policyholder who accepts a take-out offer the ability to reapply with Citizens
and be treated as a renewal through the clearinghouse if, within 36 months of leaving Citizens,
the private insurer increases the policy rate above the 10% increase that is allowed under the
Citizens glide path.

Present Situation:
Citizens Property Insurance Corporation (Citizens)

Citizens Property Insurance Corporation (Citizens) is a state-created, not-for-profit, tax-exempt
governmental entity whose public purpose is to provide property insurance coverage to those
unable to find affordable coverage in the voluntary admitted market.! Citizens is not a private
insurance company.? Citizens was statutorily created in 2002 when the Florida Legislature

1 Admitted market means insurance companies licensed to transact insurance in Florida.
25, 627.351(6)(a)1., F.S. Citizens is also subject to regulation by the Office of Insurance Regulation.
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combined the state’s two insurers of last resort, the Florida Residential Property and Casualty
Joint Underwriting Association (RPCJUA) and the Florida Windstorm Underwriting Association
(FWUA). Citizens operates in accordance with the provisions in s. 627.351(6), F.S., and is
governed by an eight member Board of Governors® (board) that administers its Plan of
Operations, which is reviewed and approved by the Financial Services Commission. The
Governor, President of the Senate, Speaker of the House of Representatives, and Chief Financial
Officer each appoints two members to the board. Citizens is subject to regulation by the Florida
Office of Insurance Regulation.

Citizens offers property insurance in three separate accounts. Each account is a separate statutory
account with separate calculations of surplus and deficits.* Assets may not be commingled or
used to fund losses in another account.®

The Personal Lines Account (PLA) offers personal lines residential policies that provide
comprehensive, multiperil coverage statewide, except for those areas contained in the Coastal
Account. The PLA also writes policies that exclude coverage for wind in areas contained within
the Coastal Account. Personal lines residential coverage consists of the types of coverage
provided by homeowners, mobile homeowners, dwellings, tenants, and condominium unit
owner’s policies.

The Commercial Lines Account (CLA) offers commercial lines residential and nonresidential
policies that provide basic perils coverage statewide, except for those areas contained in the
Coastal Account. The CLA also writes policies that exclude coverage for wind in areas contained
within the Coastal Account. Commercial lines coverage includes commercial residential policies
covering condominium associations, homeowners’ associations, and apartment buildings. The
coverage also includes commercial nonresidential policies covering business properties.

The Coastal Account offers personal residential, commercial residential and commercial non-
residential policies in coastal areas of the state. Citizens must offer policies that solely cover the
peril of wind (wind only policies) and may offer multiperil policies.

Citizens Clearinghouse

The Citizens Property Insurance Corporation policyholder eligibility clearinghouse program was
established by the legislature in 2013’. Under the program new and renewal policies for Citizens
are placed into the clearinghouse where participating private insurers can review and decide to
make offers of coverage before policies are placed or renewed with Citizens. For new policies
applying with Citizens, any private market offer through the clearinghouse for similar coverage
that is not greater than 15 percent of Citizens rate makes the piolicy ineligible for coverage with

3 The Governor, the Chief Financial Officer, the President of the Senate, and the Speaker of the House of Representatives.

4 The Personal Lines Account and the Commercial Lines account are combined for credit and Florida Hurricane Catastrophe
Fund coverage.

5s. 627.351(6)(b)2b., F.S.

& In August of 2007, Citizens began offering personal and commercial residential multiperil policies in this limited eligibility
area. Additionally, near the end of 2008, Citizens began offering commercial non-residential multiperil policies in this
account.

5. 10 ch. 2013-60 L.O.F.
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Citizens. Additionally, a renewal Citizens policy that receives any private market offer through
the clearinghouse for similar coverage that is equal to or less than Citizens rate is ineligible for
coverage with Citizens.

Takeout Bonus Agreements

Section 627.3511, F.S., was created by the Legislature in 19958 and at that time applied to the
depopulation of the Residential Property and Casualty Joint Underwriting Association. After the
Legislature merged the two underwriting associations to create Citizens in 2002, this section was
amended to apply to the depopulation of Citizens Property Insurance Corporation.

Take out agreements that were approved under this section allowed for a per policy bonus to be
paid to each participating insurer provided that they removed a given number of policies for a set
number of years. Today, takeouts from Citizens are no longer approved through takeout bonus
agreements. The last Citizens takeout bonus agreement under this section was in November of
2007.

Takeout Non-Bonus Agreements

In January of 2008, Citizens Board of Governors adopted a takeout non-bonus plan that was
approved by the Office of Insurance Regulation (OIR) in March of that year. Since that time
most takeout agreements between Citizens and private carriers have occurred under this plan. In
addition to the requirements of the approved plan the OIR has on occasion required additional
requirements to be included in such takeout agreements. According to the OIR, until 2009, the
OIR required private carriers that removed policies from Citizens through a takeout agreement to
write the risk at a rate below the rate of Citizens at that time.® Additionally, in November of 2013
the OIR began requiring takeout companies to provide information to the policyholder detailing
a rate comparison between the Citizens rate and the private insurer’s rate.°

Depopulation

Florida law requires Citizens to create programs to help return Citizens policies to the private
market and reduce the risk of additional assessments for all Floridians.!! Policyholders whose
policies are selected for takeout are sent a letter notifying them of the pending takeout and
provided instructions on how they can elect (opt-out) to remain with Citizens, if eligible and
should they wish to do so Policyholders who do not opt-out within the opt-out timeframe will
receive a Notice of Assumption, a non-renewal from Citizens and a Certificate of Assumption.
The policyholder still has an additional timeframe from the receipt of these notices to elect to
remain with Citizens. Citizens encourage policyholders who receive private-market offers to
consider them carefully and discuss the advantages of such coverage with their agents. Accepting
an offer from a private insurer can decrease a Citizens policyholder's potential of assessment.

85s.10, ch.95-276, L.O.F.

% Information received from the OIR on March 19, 2015. (On file with the Banking and Insurance Committee)
10d.

s, 627.351(6), F.S.
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In November of 2011, Citizens reported a policy count of 1,472,391 policies insured. As of
March 13, 2015, Citizens reports their policy count was at 598,408 policies insured.*?> Much of
the success of Citizens reduction in size is the result of depopulation through takeout agreements.
In the years 2012, 2013, and 2014 a total of 1,059,323 policies were removed from Citizens and
placed into the private market through the use of the current takeout agreement process.*?

Effect of Proposed Changes:

The bill amends Citizens Property Insurance Corporations plan of operations with regards to
take-out agreements made with private insurers. The bill requires that the Office of Insurance
Regulation (OIR) must approve all take-out agreements before policies can be removed from
Citizens. This is currently done by the OIR, and this provision will codify such practice in
statute.

The bill requires that private companies must provide in their take-out offers to citizens
policyholders, a comparison of coverages and rate between their policy and the Citizens policy.
The OIR has required this of all take-out agreements reached after November of 2013. This
provision again will codify this requirement in statute.

The bill allows a Citizens policyholder who declines a take-out offer to also elect to not receive
additional take-out offers for 6 months.

The bill allows a Citizens policyholder who accepts a take-out offer the ability to reapply with
Citizens and be treated as a renewal through the Citizens clearinghouse if, within 36 months of
leaving Citizens, the private insurer increases the policy rate more than what is allowed under the
Citizens glide path. This mirrors a similar provision that is applied to policyholders who accept
offers of coverage from private insurers though the clearinghouse.

Constitutional Issues:

A. Municipality/County Mandates Restrictions:

None.

B. Public Records/Open Meetings Issues:
None.

C. Trust Funds Restrictions:
None.

12 Citizens Policy Inforce Weekly Summary Report March 16, 2015.
13 Citizens President’s Report to the Board of Governors March 18, 2015.
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V. Fiscal Impact Statement:

A. Tax/Fee Issues:
None.
B. Private Sector Impact:

Citizens policyholders who accept take-out offers from private insurers and whose rates
are then increased above the Citizens glide path, within 36 months of leaving Citizens,
will have the ability to reapply with Citizens and be rated as a renewal through the
clearinghouse.

C. Government Sector Impact:
None.
VI. Technical Deficiencies:
None.
VII. Related Issues:
None.
VIII. Statutes Affected:

This bill substantially amends section 627.351 of the Florida Statute.
IX.  Additional Information:

A. Committee Substitute — Statement of Substantial Changes:
(Summarizing differences between the Committee Substitute and the prior version of the bill.)

CS by Banking and Insurance on March 23, 2015:

CS/SB 1006 made the following changes to the bill:

e Requires that all Citizens take-out agreements be approved by the OIR.

e Requires private companies to provide a comparison of coverages and rate between
their policy and the Citizens policy.

e Allows Citizens policyholders a 6 month opt out from being included in any takeout
agreements.

¢ Allows Citizens policyholders who accept take-out offers from private insurers and
whose rates are then increased above the Citizens glide path, within 36 months of
leaving Citizens, the ability to reapply with Citizens and be rated as a renewal
through the clearinghouse.

B. Amendments:

None.
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This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate.
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Florida Senate - 2015 SB 1006

By Senator Flores

37-00847-15

A bill to be entitled
An act relating to the depopulation of Citizens
Property Insurance Corporation; amending s. 627.3511,
F.S.; requiring the corporation to provide specified
notice to a policyholder and to receive specified
written consent from such policyholder before the
removal of the policyholder’s residential property
insurance policy from the corporation by an insurer;
prohibiting an insurer that removes a policy from the
corporation from annually increasing the rate for the
renewal of a replacement policy by more than a
specified amount for a specified number of terms;
conforming cross-references; amending ss. 627.351 and
627.3517, F.S.; conforming cross-references; providing

an effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Present subsections (2) through (7) of section
627.3511, Florida Statutes, are redesignated as subsections (3)
through (8), respectively, a new subsection (2) is added to that
section, and present subsection (5) and present paragraph (b) of
subsection (6) of that section are amended, to read:

627.3511 Depopulation of Citizens Property Insurance
Corporation.—

(2) CONSENT OF POLICYHOLDERS.—Before an insurer may remove

a residential property insurance policy from the corporation

under this section by issuance of a new policy upon expiration

or cancellation of the corporation policy or by assumption of
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the corporation’s obligations with respect to an in-force

policy, the corporation must:

(a) Provide written notice to the policyholder that

explains each difference in coverage and rate which exists

between the corporation policy and the policy offered by the

insurer seeking removal.

(b) Obtain written consent from the policyholder which

indicates that the policyholder, after receipt of the notice

required under paragraph (a), approves the removal.
(6) 45> APPLICABILITY.—
(a)l. The take-out bonus provided by subsection (3) +2) and

the exemption from assessment provided by paragraph (4) (a)
+3+=)> apply only if the corporation policy is replaced by a
standard policy including wind coverage or, if consistent with
the insurer’s underwriting rules filed with the office, a basic
policy including wind coverage; however, for risks located in
areas where coverage through the coastal account of the
corporation is available, the replacement policy need not
provide wind coverage. The insurer must renew the replacement

policy at approved rates, subject to subparagraph 2., on

substantially similar terms for four additional 1l-year terms,
unless canceled or not renewed by the policyholder. If an
insurer assumes the corporation’s obligations for a policy, it
must issue a replacement policy for a l-year term upon
expiration of the corporation policy and must renew the

replacement policy at approved rates, subject to subparagraph

2., on substantially similar terms for four additional l-year
terms, unless canceled or not renewed by the policyholder. For

each replacement policy canceled or nonrenewed by the insurer
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for any reason during the 5-year coverage period, the insurer
must remove from the corporation one additional policy covering
a risk similar to the risk covered by the canceled or nonrenewed
policy. In addition, the corporation must place the bonus moneys
in escrow for 5 years; such moneys may be released from escrow
only to pay claims. If the policy is canceled or nonrenewed
before the end of the 5-year period, the amount of the take-out
bonus must be prorated for the time period the policy was
insured. A take-out bonus provided by subsection (3) +2) or

subsection (7) +6) is not premium income for purposes of taxes
and assessments under the Florida Insurance Code and remains the
property of the corporation, subject to the prior security
interest of the insurer under the escrow agreement until it is
released from escrow; after it is released from escrow it is
considered an asset of the insurer and credited to the insurer’s
capital and surplus.

2. With respect to the renewal of any single replacement

policy, an insurer may not implement an annual increase in the

rate which exceeds 10 percent, excluding coverage changes and

surcharges, for the first three l-year terms of renewal.

(b) It is the intent of the Legislature that an insurer
eligible for the exemption under paragraph (4) (a) 3=
establish a preference in appointment of agents for those agents
who lose a substantial amount of business as a result of risks
being removed from the corporation.

(7)+6)» COMMERCIAL RESIDENTIAL TAKE-OUT PLANS.—

(b) In order for a plan to qualify for approval:

1. At least 40 percent of the policies removed from the

corporation under the plan must be located in Miami-Dade,
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Broward, and Palm Beach Counties, or at least 30 percent of the

policies removed from the corporation under the plan must be

located in such counties and an additional 50 percent of the

policies removed from the corporation must be located in other

coastal counties.

2.a. The insurer must renew the replacement policy at

approved rates, subject to sub-subparagraph b., on substantially

similar terms for two additional l-year terms, unless canceled

or nonrenewed by the insurer for a lawful reason other than

reduction of hurricane exposure. If an insurer assumes the

corporation’s obligations for a policy, it must issue a

replacement policy for a l-year term upon expiration of the

corporation policy and must renew the replacement policy at

approved rates, subject to sub-subparagraph b., on substantially

similar terms for two additional l-year terms, unless canceled

by the insurer for a lawful reason other than reduction of

hurricane exposure. For each replacement policy canceled or

nonrenewed by the insurer for any reason during the 3-year

coverage period required by this subparagraph, the insurer must

remove from the corporation one additional policy covering a

risk similar to the risk covered by the canceled or nonrenewed

policy.

b. With respect to the renewal of any single replacement

policy, an insurer may not implement an annual increase in the

rate which exceeds 10 percent, excluding coverage changes and

surcharges.

Section 2. Paragraph (q) of subsection (6) of section

627.351, Florida Statutes, is amended to read:

627.351 Insurance risk apportionment plans.—
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117 (6) CITIZENS PROPERTY INSURANCE CORPORATION.— 146| corporation, for the purpose of defraying deficits of the
118 (g)1. The corporation shall certify to the office its needs 147 corporation. In order to avoid needless and indiscriminate
119 for annual assessments as to a particular calendar year, and for 148| proliferation, duplication, and fragmentation of such assistance
120| any interim assessments that it deems to be necessary to sustain 149| programs, any unit of local government, any residents of which
121| operations as to a particular year pending the receipt of annual 150 are insured by the corporation, may provide for the payment of
122 assessments. Upon verification, the office shall approve such 151 losses, regardless of whether or not the losses occurred within
123| certification, and the corporation shall levy such annual or 152| or outside of the territorial jurisdiction of the local
124 interim assessments. Such assessments shall be prorated as 153 government. Revenue bonds under this subparagraph may not be
125| provided in paragraph (b). The corporation shall take all 154 issued until validated pursuant to chapter 75, unless a state of
126 reasonable and prudent steps necessary to collect the amount of 155 emergency is declared by executive order or proclamation of the
127 assessments due from each assessable insurer, including, if 156 Governor pursuant to s. 252.36 making such findings as are
128| prudent, filing suit to collect the assessments, and the office 157| necessary to determine that it is in the best interests of, and
129| may provide such assistance to the corporation it deems 158 necessary for, the protection of the public health, safety, and
130| appropriate. If the corporation is unable to collect an 159| general welfare of residents of this state and declaring it an
131 assessment from any assessable insurer, the uncollected 160 essential public purpose to permit certain municipalities or
132 assessments shall be levied as an additional assessment against 161 counties to issue such bonds as will permit relief to claimants
133| the assessable insurers and any assessable insurer required to 162| and policyholders of the corporation. Any such unit of local
134| pay an additional assessment as a result of such failure to pay 163| government may enter into such contracts with the corporation
135 shall have a cause of action against such nonpaying assessable 164 and with any other entity created pursuant to this subsection as
136| insurer. Assessments shall be included as an appropriate factor 165| are necessary to carry out this paragraph. Any bonds issued
137 in the making of rates. The failure of a surplus lines agent to 166| under this subparagraph shall be payable from and secured by
138 collect and remit any regular or emergency assessment levied by 167| moneys received by the corporation from emergency assessments
139| the corporation is considered to be a violation of s. 626.936 168| wunder sub-subparagraph (b)3.d., and assigned and pledged to or
140| and subjects the surplus lines agent to the penalties provided 169| on behalf of the unit of local government for the benefit of the
141 in that section. 170| holders of such bonds. The funds, credit, property, and taxing
142 2. The governing body of any unit of local government, any 171 power of the state or of the unit of local government shall not
143| residents of which are insured by the corporation, may issue 172| be pledged for the payment of such bonds.
144 bonds as defined in s. 125.013 or s. 166.101 from time to time 173 3.a. The corporation shall adopt one or more programs
145| to fund an assistance program, in conjunction with the 174 subject to approval by the office for the reduction of both new

Page 5 of 10 Page 6 of 10
CODING: Words strieken are deletions; words underlined are additions. CODING: Words strieken are deletions; words underlined are additions.




175
176
177
178
179
180
181
182
183
184
185
186
187
188
189
190
191
192
193
194
195
196
197
198
199
200
201
202
203

Florida Senate - 2015 SB 1006

37-00847-15 20151006
and renewal writings in the corporation. Beginning January 1,
2008, any program the corporation adopts for the payment of
bonuses to an insurer for each risk the insurer removes from the
corporation shall comply with s. 627.3511(3) s+—627-3533+2) and
may not exceed the amount referenced in s. 627.3511(3) s=
627351142} for each risk removed. The corporation may consider
any prudent and not unfairly discriminatory approach to reducing
corporation writings, and may adopt a credit against assessment
liability or other liability that provides an incentive for
insurers to take risks out of the corporation and to keep risks
out of the corporation by maintaining or increasing voluntary
writings in counties or areas in which corporation risks are
highly concentrated and a program to provide a formula under
which an insurer voluntarily taking risks out of the corporation
by maintaining or increasing voluntary writings will be relieved
wholly or partially from assessments under sub-subparagraph
(b)3.a. However, any “take-out bonus” or payment to an insurer
must be conditioned on the property being insured for at least 5

years by the insurer at rates authorized under s. 627.3511,

unless canceled or nonrenewed by the policyholder. If the policy
is canceled or nonrenewed by the policyholder before the end of
the 5-year period, the amount of the take-out bonus must be
prorated for the time period the policy was insured. When the
corporation enters into a contractual agreement for a take-out
plan, the producing agent of record of the corporation policy is
entitled to retain any unearned commission on such policy, and
the insurer shall either:

(I) Pay to the producing agent of record of the policy, for

the first year, an amount which is the greater of the insurer’s
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usual and customary commission for the type of policy written or
a policy fee equal to the usual and customary commission of the
corporation; or

(IT) Offer to allow the producing agent of record of the
policy to continue servicing the policy for a period of not less
than 1 year and offer to pay the agent the insurer’s usual and
customary commission for the type of policy written. If the
producing agent is unwilling or unable to accept appointment by
the new insurer, the new insurer shall pay the agent in
accordance with sub-sub-subparagraph (I).

b. Any credit or exemption from regular assessments adopted
under this subparagraph shall last no longer than the 3 years
following the cancellation or expiration of the policy by the
corporation. With the approval of the office, the board may
extend such credits for an additional year if the insurer
guarantees an additional year of renewability for all policies
removed from the corporation, or for 2 additional years if the
insurer guarantees 2 additional years of renewability for all
policies so removed.

c. There shall be no credit, limitation, exemption, or
deferment from emergency assessments to be collected from
policyholders pursuant to sub-subparagraph (b)3.d.

4. The plan shall provide for the deferment, in whole or in
part, of the assessment of an assessable insurer, other than an
emergency assessment collected from policyholders pursuant to
sub-subparagraph (b)3.d., if the office finds that payment of
the assessment would endanger or impair the solvency of the
insurer. In the event an assessment against an assessable

insurer is deferred in whole or in part, the amount by which
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233| such assessment is deferred may be assessed against the other 262 current agent, so long as that agent is duly licensed and
234 assessable insurers in a manner consistent with the basis for 263 appointed by the insurance risk apportionment plan or otherwise
235 assessments set forth in paragraph (b). 264 authorized to place business with the insurance risk
236 5. Effective July 1, 2007, in order to evaluate the costs 265| apportionment plan. This right shall not be canceled, suspended,
237 and benefits of approved take-out plans, if the corporation pays 266 impeded, abridged, or otherwise compromised by any rule, plan of
238 a bonus or other payment to an insurer for an approved take-out 267 operation, or depopulation plan, whether through keepout, take-
239 plan, it shall maintain a record of the address or such other 268 out, midterm assumption, or any other means, of any insurance
240 identifying information on the property or risk removed in order 269 risk apportionment plan or depopulation plan, including, but not
241| to track if and when the property or risk is later insured by 270 limited to, those described in s. 627.351, s. 627.3511, or s.
242 the corporation. 271 627.3515. The commission shall adopt any rules necessary to
243 6. Any policy taken out, assumed, or removed from the 272 cause any insurance risk apportionment plan or market assistance
244 corporation is, as of the effective date of the take-out, 273| plan under such sections to demonstrate that the operations of
245 assumption, or removal, direct insurance issued by the insurer 274 the plan do not interfere with, promote, or allow interference
246| and not by the corporation, even if the corporation continues to 275| with the rights created under this section. If the
247 service the policies. This subparagraph applies to policies of 276| policyholder’s current agent is unable or unwilling to be
248 the corporation and not policies taken out, assumed, or removed 2717 appointed with the insurer making the take-out or keepout offer,
249| from any other entity. 278| the policyholder shall not be disqualified from participation in
250 7. For a policy taken out, assumed, or removed from the 279| the appropriate insurance risk apportionment plan because of an
251 corporation, the insurer may, for a period of no more than 3 280 offer of coverage in the voluntary market. An offer of full
252| years, continue to use any of the corporation’s policy forms or 281| property insurance coverage by the insurer currently insuring
253| endorsements that apply to the policy taken out, removed, or 282| either the ex-wind or wind-only coverage on the policy to which
254| assumed without obtaining approval from the office for use of 283| the offer applies shall not be considered a take-out or keepout
255 such policy form or endorsement. 284 offer. Any rule, plan of operation, or plan of depopulation,
256 Section 3. Section 627.3517, Florida Statutes, is amended 285 through keepout, take-out, midterm assumption, or any other
257| to read: 286| means, of any property insurance risk apportionment plan under
258 627.3517 Consumer choice.—No provision of s. 627.351, s. 287 s. 627.351(2) or (6) is subject to ss. 627.351(2) (b) and (6) (c)
259 627.3511, or s. 627.3515 shall be construed to impair the right 288 and 627.3511(5) 627-3533+4).
260| of any insurance risk apportionment plan policyholder, upon 289 Section 4. This act shall take effect July 1, 2015.
261 receipt of any keepout or take-out offer, to retain his or her
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The Florida Senate

Committee Agenda Request

To: Senator Lizbeth Benacquisto, Chair
Committee on Banking and Insurance

Subject: Committee Agenda Request

Date: March 4, 2015

I respectfully request that Senate Bill #1006, relating to Depopulation of Citizens Property
Insurance Corporation, be placed on the:

[]  committee agenda at your earliest possible convenience.

X]  next committee agenda.

Senator Anitere Flores
Florida Senate, District 37

File signed original with committee office $-020 (03/2004)
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LEGISLATIVE ACTION
Senate . House
Comm: RCS
03/23/2015

The Committee on Banking and Insurance (Richter) recommended the

following:
Senate Amendment (with title amendment)
Delete lines 33 - 114

and insert:

(3) In addition to the methods listed in subsection (1) for

sending a document, a sender may post a document to a secure

electronic account or website where the document can be

accessed.

(a) Before a document may be posted to an electronic

account or website, the recipient must sign a separate written
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authorization solely for the purpose of authorizing the sender

to post documents on the electronic account or website. The

written authorization must:

1. Enumerate the documents that may be posted in this

manner.

2. Contain specific instructions for accessing the

electronic account or website, including the security procedures

required to access the electronic account or website, such as a

username and password.

3. Advise the recipient that a separate notice will be sent

when a document is posted to the electronic account or website

and the manner in which the separate notice will be sent.

4. Advise the recipient that the authorization to receive

documents by electronic posting may be amended or revoked at any

time and include specific instructions for revoking or amending

the authorization, including the address designated for the

purpose of receiving notice of the revocation or amendment.

5. Advise the recipient that posting a document on the

electronic account or website may commence a limitations period

as short as 6 months even if the recipient never actually

accesses the electronic account or website or the document.

(b) Once the recipient signs the written authorization, the

sender must provide a separate notice to the recipient when a

document is posted to the electronic account or website. As used

in this subsection, the term “separate notice” means a notice

sent to the recipient by means other than electronic posting

which identifies each document posted to the electronic account

or website and provides instructions for accessing the posted

document. The separate notice requirement is satisfied if the
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recipient accesses the document on the electronic account or

website.

(c) A document sent by electronic posting is deemed

received by the recipient on the earlier of the date that the

separate notice is received or the date that the recipient

accesses the document on the electronic account or website.

(d) At least annually after a recipient signs a written

authorization, a sender shall send a notice advising the

recipient that posting a document on the electronic account or

website may commence a limitations period as short as 6 months

even if the recipient never accesses the electronic account or

website or the document and that the authorization to receive

documents by electronic posting may be amended or revoked at any

time. This notice must be given by means other than electronic

posting and may not be accompanied by any other written

communication. Failure to provide such notice within 380 days

after the last notice is deemed to automatically revoke the

authorization to receive documents in the manner permitted under

this subsection 380 days after the last notice is sent.

(e) The notice required in paragraph (d) may be in

substantially the following form: “You have authorized receipt

of documents through posting to an electronic account or website

where the documents can be accessed. This notice is being sent

to advise you that a limitations period, which may be as short

as 6 months, may be running as to matters disclosed in a trust

accounting or other written report of a trustee posted to the

electronic account or website even if you never actually access

the electronic account or website or the documents. You may

amend or revoke the authorization to receive documents by
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electronic posting at any time. If you have any questions,

please consult your attorney.”

(f) A sender may rely on the recipient’s authorization

until the recipient amends or revokes the authorization by

sending a notice to the address designated for that purpose in

the authorization. The recipient, at any time, may amend or

revoke an authorization to have documents posted on the

electronic account or website.

(g) A document provided to a recipient solely through

electronic posting must remain accessible to the recipient on

the electronic account or website for at least 4 years after the

date that the document is deemed received by the recipient. The

electronic account or website must allow the recipient to

download or print the document. This subsection does not affect

or alter the duties of a trustee to keep clear, distinct, and

accurate records pursuant to s. 736.0810 or affect or alter the

time periods for which the trustee must maintain those records.

(h) To be effective, the posting of a document to an

electronic account or website must be done in accordance with

this subsection. The sender has the burden of

================= 17 I T L E A MENDDME N T ================
And the title is amended as follows:

Delete lines 4 - 12
and insert:

sender to post a document to a secure electronic

account or website upon the authorization of a

recipient; providing for effective authorization for

such posting; requiring a sender to provide a separate
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100 deemed received by the recipient; requiring a sender
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BILL ANALYSIS AND FISCAL IMPACT STATEMENT

(This document is based on the provisions contained in the legislation as of the latest date listed below.)

Prepared By: The Professional Staff of the Committee on Banking and Insurance

BILL: CS/SB 1314

INTRODUCER:  Banking and Insurance Committee and Senator Bradley

SUBJECT: Electronic Noticing of Trust Accounts
DATE: March 23, 2015 REVISED:
ANALYST STAFF DIRECTOR REFERENCE ACTION
1. Billmeier Knudson Bl Fav/CS
2. JU
3. RC

Please see Section IX. for Additional Information:

COMMITTEE SUBSTITUTE - Substantial Changes

Summary:

CS/SB 1314 provides a mechanism for trustees to provide electronic notices relating to trust
accounts. A trustee has a duty to keep beneficiaries of an irrevocable trust reasonably informed
of the trust and its administration. Specifically, the trustee must provide beneficiaries with an
accounting of the trust at specified periods, disclosure of documents related to the trust, and
notice of specific events related to the administration of the trust.

The Florida Trust Code currently provides that the only permissible methods of sending notice or
a document to such persons are by first-class mail, personal delivery, delivery to the person’s last
known place of residence or place of business, or a properly directed facsimile or other electronic
message. However, for many reasons, some beneficiaries prefer to receive, store, and access
correspondence and documents through secured websites and accounts. Trustees also prefer to
provide sensitive financial information through secured web accounts rather than through
electronic messages which carry greater security risks. Although financial institutions commonly
use secure websites for providing statements and other disclosures related to bank or credit
accounts, such methods are rarely used for trust accounts due to a perceived lack of authorization
within current law.

The bill authorizes a trustee to post required documents to a secure website or account if a
beneficiary opts in to receiving electronic documents through a secure website or account. The
bill also specifies when notice or the delivery of a document by electronic message or posting is
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complete and presumed received by the intended recipient for purposes of commencing a
limitations period for breach of trust claims.

Il. Present Situation:

“A trust is a fiduciary relationship® with respect to property, subjecting the person by whom the
title to the property is held to equitable duties to deal with the property for the benefit of another
person, which arises as a result of a manifestation of an intention to create it.” A trust involves
three interest holders: the settlor® who establishes the trust; the trustee* who holds legal title to
the property held for the benefit of the beneficiary; and lastly, the beneficiary® who has an
equitable interest in property held subject to the trust.

The Florida Trust Code® (the "code™) requires a trustee to administer the trust “in good faith, in
accordance with its terms and purposes and the interests of the beneficiaries, and in accordance
with [the] code,”’ and also imposes a duty of loyalty upon the trustee.® The violation by a trustee
of a duty owed to a beneficiary is a breach of trust.®

Disclosure and Notice of Trust Administration

To be able to enforce the trustee's duties, the beneficiary of a trust must know of the existence of
the trust and be informed about the administration of the trust:

If there were no duty to inform and report to the beneficiary, the beneficiary
might never become aware of breaches of trust or might be unaware of breaches
until it is too late to obtain relief. In addition, providing information to the
beneficiary protects the trustee from claims being brought long after events that
allegedly constituted a breach, because the statute of limitations or the doctrine of
laches will prevent the beneficiary from pursuing stale claims. As a result, the
duty to inform and report to the beneficiary is fundamental to the trust
relationship.°

! Brundage v. Bank of America, 996 So.2d 877, 882 (Fla. 4th D.C.A. 2008) (trustee owes a fiduciary duty to
settlor/beneficiary).

255A FLA. JUR.2D Trusts ch. 1.

3 «“Settlor” means a person, including a testator, who creates or contributes property to a trust. Section 736.0103(18), F.S.

4 "Trustee" means the original trustee and includes any additional trustee, any successor trustee, and any cotrustee. Section
736.0103(18), F.S.

® “Beneficiary” means a person who has a present or future beneficial interest in a trust, vested or contingent, or who holds a
power of appointment over trust property in a capacity other than that of trustee. Section 736.0103(4), F.S.

& Chapter 736, F.S.

7 Section 736.0801, F.S.

8 Section 736.0802(1), F.S.

9 Section 736.1001(1), F.S.

10 Kevin D. Millard, The Trustee’s Duty to Inform and Report Under the Uniform Trust Code, 40 Real Property, Probate and
Trust J. 373 (summer 2005), available at

http://www.americanbar.org/content/dam/aba/publications/real property trust and_estate law journal/\V40/02/2005 aba rpt
e_journal_v40 no2_summer master.pdf, (last accessed March 9, 2015).
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Accordingly, s. 736.0813, F.S., imposes a duty on a Florida trustee to keep the qualified
beneficiaries!! (hereinafter “beneficiaries™) of an irrevocable trust reasonably informed of the
trust and its administration. The duty includes, but is not limited to: *2

e Notice of the existence of the irrevocable trust, the identity of the settlor or settlors, the right
to request a copy of the trust instrument, the right to accountings, and applicability of the
fiduciary lawyer-client privilege.

¢ Notice of the acceptance of the trust, the full name and address of the trustee, and the
applicability of the fiduciary lawyer-client privilege.

e Disclosure of a copy of the trust instrument upon reasonable request.

e An annual accounting of the trust to each beneficiary and an accounting on termination of the
trust or on change of the trustee. The accounting must address the cash and property
transactions in the accounting period and what trust assets are currently on hand.:

e Disclosure of relevant information about the assets and liabilities of the trust and the
particulars relating to administration upon reasonable request.

e Such additional notices and disclosure requirements related to the trust administration as
required by the Florida Trust Code.*

A beneficiary must bring an action for breach of trust as to any matter adequately disclosed
within an accounting or any other written report of the trustee, also known as trust disclosure
documents,*® within 6 months of receiving the trust disclosure document or a limitation notice'®
from the trustee that applies to that trust disclosure document, whichever occurs later.}” A
limitation notice informs the beneficiary that an action against the trustee for breach of trust
based on any matter adequately disclosed in the trust disclosure document may be barred unless
the action is commenced within 6 months.

The code prescribes the permissible methods of sending a document or notice for receipt by a
beneficiary.

11 The term “qualified beneficiary” encompasses only a limited subset of all trust beneficiaries. The class is limited to living
persons who are current beneficiaries, intermediate beneficiaries, and first-line remainder beneficiaries, whether vested or
contingent. Section 736.0103(16), F.S.

12 Section 736.0813, F.S.

13 Sections 736.0813 and 736.08135, F.S.

14 See, e.g. Section 736.0108(6), F.S. (notice of a proposed transfer of a trust's principal place of administration); Section
736.04117(4), F.S. ( notice of the trustee's exercise of the power to invade the principal of the trust); Section 736.0414(1),
F.S. (notice of terminating certain minimally funded trusts); Section 736.0417(1), F.S. (notice prior to combining or dividing
trusts); Section 736.0705 (notice of resignation of trustee); Section 736.0802, F.S. (disclose and provide notice of
investments in funds owned or controlled by trustee; the identity of the investment instruments, and the identity and
relationship to the trustee to any affiliate that owns or controls the investment instruments; and notice to beneficiaries whose
share of the trust may be affected by certain legal claims); and Section 736.0902(5), F.S. (notice of the non- application of the
prudent investor rule to certain transactions).

15 “Trust disclosure document” means a trust accounting or any other written report of the trustee. A trust disclosure
document adequately discloses a matter if the document provides sufficient information so that a beneficiary knows of a
claim or reasonably should have inquired into the existence of a claim with respect to that matter. Section 736.1008(4)(a),
F.S.

16 «“Limitation notice” means a written statement of the trustee that an action by a beneficiary against the trustee for breach of
trust based on any matter adequately disclosed in a trust disclosure document may be barred unless the action is commenced
within 6 months after receipt of the trust disclosure document or receipt of a limitation notice that applies to that trust
disclosure document, whichever is later.

17 Section 736.1008(2), F.S.
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Methods of Disclosure or Notice

Current law requires that notice or sending a document to a person under the code must be
accomplished "in a manner reasonably suitable under the circumstances and likely to result in
receipt of the notice or document."'® However, s. 736.0109, F.S., specifies that the only
permissible manners of providing notice, except notice of a judicial proceeding, or sending a
document to a person under the code are:

e First-class mail;

e Personal delivery;

e Delivery to the person’s last known place of residence or place of business; or

e A properly directed facsimile or other electronic message.

Notice of a judicial proceeding must be given as provided in the Florida Rules of Civil
Procedure.*®

The current methods of permissible notice or service of documents under the code restricts the
ability of trustees to meet increasing beneficiary demands to receive information electronically.
Trustees have expressed concern regarding protecting confidential information and the privacy
hazards inherent in the delivery of financial information via email.?° Some trustees, sensitive to
these privacy concerns, deliver required documents, such as a trust account statement, to
beneficiaries by emailing notice that a trust statement is available to be viewed and downloaded
on a secured website or account and providing a password for the beneficiary to access the
account.? However, it is not clear that by using this method, although more secure than email,
the trustee technically complies with the duty to provide a trust accounting under s. 736.0813,
F.S., since the document itself is not delivered by email but rather delivers information on how to
access the document through a secured website. The failure to provide a trust accounting may be
actionable as a breach of trust under the code if a beneficiary denies receipt of statements
provided by this method. Further it is not clear that trust documents posted on a secured website
have the benefit of the 6 months limitations period for matters adequately disclosed in trust
disclosure documents as they are provided in a manner that may not be permissible under the
code. If the limitations period does not apply, a trustee may be subject to a breach of trust claim,
even if the matters were adequately disclosed in the trust document, for up to 4 years.?

Due to the uncertainty regarding when the limitations period runs for notice or trust disclosure
documents delivered by electronic message or posted on a secured website and whether attempts
to provide trust disclosure documents through a secured website or account technically comply
with the statutory duty to provide certain documents to a beneficiary, trustees have little
incentive to respond to beneficiary requests for electronic communications. Prudent trustees that
offer electronic delivery of trust disclosure documents via email or through a secured website
may find it necessary to continue providing physical documents in order to comply with notice

18 Section 736.0109(1), F.S.

19 Section 736.0109(4), F.S.

20 Subcommittee Report on Electronic Delivery of Trust Statements, provided by the Florida Banker's Association to the
Banking and Insurance Committee staff (on file with the committee).

2 d.

22 Section 736.1008(1), F.S provides that the applicable limitations period is determined under ch. 95, F.S. That is, the normal
limitations period will be the 4 year period described in s. 95.11(3), F.S.
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and disclosure requirements under the code and to secure the protection of the 6 months
limitations period for breach of trust claims.

Effect of Proposed Changes:

CS/SB 1314 authorizes a trustee to post documents that must be provided to a person under the

code to a secure electronic website or account if the person provides written authorization. The

website or account must allow the recipient to download or print the posted document. A

document provided solely through electronic posting must be retained on the website or account

for at least 4 years after the date it is received. The written authorization to provide electronic

posting of documents must:

e Be limited solely to posting documents on the electronic account or website.

e Enumerate the documents that may be posted on the electronic website or account.

e Contain specific instructions for accessing the electronic website or account, including any
security measures.

e Aduvise that a separate notice will be sent, and the manner in which it will be sent, when a
document is posted to the electronic website or account.

e Aduvise that the authorization may be amended or revoked at any time and provide
instructions to amend or revoke authorization.

e Advise that the posting of a document on the electronic account or website may commence a
limitations period as short as 6 months even if the recipient never access the electronic
account, website, or document.

The trustee is required to send a notice to a person receiving trust documents by electronic
posting, which notice may be made by any permissible method of notice under the code except
electronic posting, at the following intervals:

e Each time a document is posted and the notice must identify each document that has been
posted and how the person may access the document.

e Every year (the "annual notice") to advise such persons that posting of a document
commences a limitations period as short as 6 months even if the recipient never accesses the
website, account, or document. The annual notice must also address the right to amend or
revoke a previous authorization to post trust documents on a website or account. The bill
provides the suggested form of the annual notice, which is substantially similar to the
suggested form of a limitations notice provided in s. 736.1008(4)(c), F.S. The failure of a
trustee to provide the annual notice within 380 days of the last noticewill automatically
revoke the person’s authorization to post trust documents on an electronic website or
account.

A document delivered by electronic posting is deemed received by the recipient on the earlier of
the date that notice of the document’s posting is received or the date that the recipient accesses
the document on the electronic account or website. The posting of a document to an electronic
account or website is only effective if done in compliance with the requirements of this bill. The
trustee has the burden of demonstrating compliance with such requirements. If a trustee provides
notice or sends a document to person by electronic message, notice or sending of the document is
complete when sent and presumed received on the date on which it is sent unless the sender has
actual knowledge the electronic message did not reach the recipient.
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VI.

VII.

The bill does not preclude the sending of a document by other permissible means under the code
nor does it affect or alter the duties of a trustee to keep clear, distinct, and accurate records
pursuant to s. 736.0810, F.S., or the time such records must be retained.

The bill specifically delineate that notice and service of documents in a judicial proceeding
related to a trust are governed by the Florida Rules of Civil Procedure rather than the code.

This bill takes effect July 1, 2015.
Constitutional Issues:

A. Municipality/County Mandates Restrictions:

None.

B. Public Records/Open Meetings Issues:
None.

C. Trust Funds Restrictions:
None.

Fiscal Impact Statement:

A. Tax/Fee Issues:
None.
B. Private Sector Impact:

Trustees may see a reduction in stationary, postage, and labor costs by providing required
notices and documents electronically to qualified beneficiaries that opt in to receive
electronic notices.

C. Government Sector Impact:
None.

Technical Deficiencies:

None.

Related Issues:

None.
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VIII.

Statutes Affected:
This bill substantially amends section 736.0109 of the Florida Statutes.
Additional Information:

A. Committee Substitute — Statement of Substantial Changes:
(Summarizing differences between the Committee Substitute and the prior version of the bill.)

CS by Banking and Insurance on March 23, 2015:

The CS clarifies that the website or account where trust documents are posted must be
secure. The CS provides that the annual notice must be provided within 380 days of the
last notice.

B. Amendments:

None.

This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate.
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1 A bill to be entitled 30 and (6), respectively, present subsection (4) is amended, and
2 An act relating to electronic noticing of trust 31| new subsections (3) and (4) are added to that section, to read:
3 accounts; amending s. 736.0109, F.S.; authorizing a 32 736.0109 Methods and waiver of notice.—
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8 notice once a document is electronically posted; 37 (a) Posting a document to an electronic account or website
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11 to provide notice of the beginning of a limitations 40 the purpose of authorizing a sender to post documents on an
12 period and authority of a recipient to revoke 41| electronic account or website. The written authorization must:
13 authorization for electronic posting; providing a form 42 1. Enumerate the documents that may be posted in this
14 that may be used to effectuate such notice; requiring 43| manner.
15 documents posted to an electronic website to remain 44 2. Contain specific instructions for accessing the
16 accessible to the recipient for a specified period; 45 electronic account or website, including the security procedures
17 establishing burdens of proof for purposes of 46| required to access the electronic account or website, such as a
18 determining whether proper notifications were 47| username and password.
19 provided; specifying that electronic messages are 48 3. Advise the recipient that a separate notice will be sent
20 deemed received when sent; specifying situations under 49| when a document is posted to the electronic account or website
21 which electronic messages are not deemed received; 50| and the manner in which the separate notice will be sent.
22 specifying that service of documents in a judicial 51 4. Advise the recipient that the authorization to receive
23 proceeding are governed by the Florida Rules of Civil 52| documents by electronic posting may be amended or revoked at any
24 Procedure; providing an effective date. 53| time and include specific instructions for revoking or amending
25 54 the authorization, including the address designated for the
26| Be It Enacted by the Legislature of the State of Florida: 55| purpose of receiving notice of the revocation or amendment.
27 56 5. Advise the recipient that posting a document on the
28 Section 1. Present subsections (3) and (4) of section 57 electronic account or website may commence a limitations period
29 736.0109, Florida Statutes, are redesignated as subsections (5) 58 as short as 6 months even if the recipient never actually
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accesses the electronic account or website or the document.

(b) Once the recipient signs the written authorization, the

sender must provide a separate notice to the recipient when a

document is posted to the electronic account or website. As used

in this subsection, the term “separate notice” means a notice

sent to the recipient by means other than electronic posting

which identifies each document posted to the electronic account

or website and provides instructions for accessing the posted

document. The separate notice requirement is satisfied if the

recipient accesses the document on the electronic account or

website.

(c) A document sent by electronic posting is deemed

received by the recipient on the earlier of the date that the

separate notice is received or the date that the recipient

accesses the document on the electronic account or website.

(d) At least annually after a recipient signs a written

authorization, a sender shall send a notice advising the

recipient that posting a document on the electronic account or

website may commence a limitations period as short as 6 months

even if the recipient never accesses the electronic account or

website or the document and that the authorization to receive

documents by electronic posting may be revoked at any time. This

notice must be given by means other than electronic posting.

Failure to provide such notice within 1 year after the last

notice is deemed to automatically revoke the authorization to

receive documents in the manner permitted under this subsection

1 year after the last notice is sent.

(e) The notice required in paragraph (d) may be in

substantially the following form: “You have authorized receipt

Page 3 of 5
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of documents through posting to an electronic account or website

where the documents can be accessed. This notice is being sent

to advise you that a limitations period, which may be as short

as 6 months, may be running as to matters disclosed in a trust

accounting or other written report of a trustee posted to the

electronic account or website even if you never actually access

the electronic account or website or the documents. You may

revoke the authorization to receive documents by electronic

posting at any time. If you have any questions, please consult

your attorney.”

(f) A sender may rely on the recipient’s authorization

until the recipient revokes the authorization by sending a

notice to the address designated for that purpose in the

authorization. An authorization to have documents posted on the

electronic account or website may be revoked at any time.

(g) A document provided to a recipient solely through

electronic posting must remain accessible to the recipient on

the electronic account or website for at least 4 years after the

date that the document is deemed received by the recipient. The

electronic account or website must allow the recipient to

download or print the document. This subsection does not affect

or alter the duties of a trustee to keep clear, distinct, and

accurate records pursuant to s. 736.0810 or affect or alter the

time periods for which the trustee must maintain those records.

(h) To be effective, the posting of a document to an

electronic account or website must be done in accordance with

the provisions of this subsection. The sender has the burden of

establishing compliance with this subsection.

(i) This subsection does not preclude the sending of a

Page 4 of 5
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document by other means.

(4) Notice to a person under this code, or the sending of a

document to a person under this code by electronic message, is

complete when the document is sent.

(a) An electronic message is presumed received on the date

that the message is sent.

(b) If the sender has knowledge that an electronic message

did not reach the recipient, the electronic message is deemed to

have not been received. The sender has the burden to prove that

another copy of the notice or document was sent by electronic

message or by other means authorized under this section.

(6) 44> Notice and service of documents in ef a judicial

proceeding are governed by must—begivenasprovided—in the
Florida Rules of Civil Procedure.

Section 2. This act shall take effect July 1, 2015.
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SUBJECT: Civil Remedies Against Insurers
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Summary:

SB 1088 provides a 45 day window in which an insurer can act to avoid liability for failing to
attempt to settle a claim in good faith. A third-party bad faith claim arises when an insurer fails
in good faith to settle a third party’s claim against the insured within policy limits and exposes
the insured to liability in excess of his or her insurance coverage. A third-party claim can be
brought by the insured, having been held liable for judgment in excess of policy limits by the
third-party claimant.

This bill provides that before a third-party bad faith action for failure to settle a liability
insurance claim may be filed, the claimant must provide the insurer a written notice of loss. To
avoid bad faith liability for failing to attempt to settle a claim in good faith, the insurer must
comply with a request for a disclosure statement and, within 45 days after receipt of the written
notice of loss, offer to pay the claimant the lesser of the amount that the claimant is willing to
accept in exchange for a full release of the insured from any liability arising from the incident
reported in the written notice of loss or the limits of liability coverage applicable to the
claimant’s insurance claim. If the insurer complies with these conditions, the insurer does not
violate the duty to attempt in good faith to settle the claim and is not liable for bad faith failure to
settle.

I. Present Situation:
Obligations of Insurer to Insured

A liability insurer generally owes two major contractual duties to its insured in exchange for
premium payments—the duty to indemnify and the duty to defend. The duty to indemnify refers
to the insurer’s obligation to issue payment either to the insured or a beneficiary on a valid claim.
The duty to defend refers to the insurer’s duty to provide a defense for the insured in court
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against a third party with respect to a claim within the scope of the insurance contract.! The
Florida Supreme Court explained the difference between indemnity policies and liability
policies:

Under indemnity policies, the insured defended the claim and the insurance
company simply paid a claim against the insured after the claim was concluded.
Under liability policies, however, insurance companies took on the obligation of
defending the insured, which, in turn, made insureds dependent on the acts of the
insurers; insurers had the power to settle and foreclose an insured's exposure or to
refuse 2to settle and leave the insured exposed to liability in excess of policy
limits.

Historically, damages in actions for breaches of insurance contracts were limited to those
contemplated by the parties when they entered into the contract.® As liability policies began to
replace indemnity policies as the standard insurance policy form, courts recognized that insurers
owed a duty to act in good faith towards their insureds.*

Common Law and Statutory Bad Faith

Florida courts for many years have recognized an additional duty that does not arise directly
from the insurance contract, the common law duty of good faith on the part of an insurer to the
insured in negotiating settlements with third-party claimants.> The common law rule is that a
third-party beneficiary who is not a formal party to a contract may sue for damages sustained as
the result of the acts of one of the parties to the contract.® This is known as a third-party claim of
bad faith.

At common law, the insured cannot raise a bad faith claim against the insurer outside of the
third-party claim context.” In 1982, the Legislature enacted s. 624.155, F.S. Section 624.155,
F.S., recognizes a claim for bad faith against an insurer not only in the instance of settlement
negotiations with a third party but also for an insured seeking payment from his or her own
insurance company. This is known as a first-party claim of bad faith.

Section 624.155, F.S., provides that any party may bring a bad faith civil action against an

insurer, and defines bad faith on the part of the insurer as:

e Not attempting in good faith to settle claims when, under all the circumstances, it could and
should have done so, had it acted fairly and honestly toward its insured with due regard for
her or his interests;

e Making claims payments to insureds or beneficiaries not accompanied by a statement setting
forth the coverage under which payments are being made; or

! See 16 Williston on Contracts s. 49:103 (4" Ed.).

2 See State Farm Mutual Automobile Insurance Company v. Laforet, 658 So.2d 55, 58 (Fla. 1995).
3 See State Farm Mutual Automobile Insurance Company v. Laforet, 658 So.2d 55, 58 (Fla. 1995).
41d.

5 See Auto. Mut. Indem. Co. v. Shaw, 184 So. 852 (Fla. 1938).

6 See Thompson v. Commercial Union Insurance Company, 250 So.2d 259 (Fla. 1971).

7 See Laforet, 658 So.2d at 58-59.
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e Except as to liability coverages, failing to promptly settle claims, when the obligation to
settle the claim has become reasonably clear, under one portion of the insurance policy
coverage in order to influence settlements under other portions of the insurance policy
coverage.®

In order to bring a bad faith claim under the statute, a plaintiff must first give the insurer 60 days
written notice of the alleged violation.® The insurer has 60 days after the required notice is filed
to pay the damages or correct the circumstances giving rise to the violation.'® Because first-party
claims are only statutory, that cause of action does not exist until the 60-day cure period
provided in the statute expires without payment by the insurer.*! Third-party claims, on the other
hand, exist both in statute and at common law, so the insurer cannot guarantee avoidance of a
bad faith claim by curing within the statutory period.?

In interpreting what it means for an insurer to act fairly toward its insured, Florida courts have
held that when the insured’s liability is clear and an excess judgment is likely due to the extent of
the resulting damage, the insurer has an affirmative duty to initiate settlement negotiations.*® If a
settlement is not reached, the insurer has the burden of showing that there was no realistic
possibility of settlement within policy limits.}* Failure to settle on its own, however, does not
mean that an insurer acts in bad faith. Negligent failure to settle does not rise to the level of bad
faith. Negligence may be considered by the jury because it is relevant to the question of bad faith
but a cause of action based solely on negligence is not allowed.*®

Third-Party Claims of Bad Faith

A third-party bad faith claim arises when an insurer fails in good faith to settle a third party’s
claim against the insured within policy limits and exposes the insured to liability in excess of his
or her insurance coverage.'® The Florida Supreme Court has described an insurer’s duty to its
insureds:

An insurer, in handling the defense of claims against its insured, has a duty to use
the same degree of care and diligence as a person of ordinary care and prudence
should exercise in the management of his own business. For when the insured has
surrendered to the insurer all control over the handling of the claim, including all
decisions with regard to litigation and settlement, then the insurer must assume a
duty to exercise such control and make such decisions in good faith and with due
regard for the interests of the insured. This good faith duty obligates the insurer to
advise the insured of settlement opportunities, to advise as to the probable

8 See s. 624.155(1)(b)1.-3., F.S.

% See s. 624.155(3)(a), F.S. The notice must be on a form approved by the Department of Financial Services. If the
Department returns the notice for lack of specificity, the day period does not begin until a proper notice is filed. The notice
form can be found at https://apps.fldfs.com/CivilRemedy/ (last accessed on March 29, 2014).

10 See s. 624.155(3)(d), F.S.

11 See Talat Emterprises vv. Aetna Casualty and Surety Company, 753 So.2d 1278, 1284 (Fla. 2000).

12 See Macola v. Government Employees Insurance Company, 953 So.2d 451 (Fla. 2006).

13 See Powell v. Prudential Property and Casualty Insurance Company, 584 So.2d 12, 14 (Fla. 3d DCA 1991).
141d.

15 See DeLaune v. Liberty Mutual Insurance Company, 314 So.2d 601,603 (Fla. 4" DCA 1975).

16 See Opperman v. Nationwide Mutual Fire Insurance Company, 515 So.2d 263, 265 (Fla. 5th DCA 1987).
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outcome of the litigation, to warn of the possibility of an excess judgment, and to
advise the insured of any steps he might take to avoid same. The insurer must
investigate the facts, give fair consideration to a settlement offer that is not
unreasonable under the facts, and settle, if possible, where a reasonably prudent
person, faced with the prospect of paying the total recovery, would do so. Because
the duty of good faith involves diligence and care in the investigation and
evaluation of the claim against the insured, negligence is relevant to the question
of good faith. The question of failure to act in good faith with due regard for the
interests of the insured is for the jury.!’

In light of this heightened duty on the part of the insurer, Florida courts focus on the actions of
the insurer, not the claimant.'® Whether an insurer acted in bad faith is determined by the totality
of the circumstances:

In Florida, the question of whether an insurer has acted in bad faith in handling
claims against the insured is determined under the totality of the circumstances
standard. Each case is determined on its own facts and ordinarily the question of
failurg to act in good faith with due regard for the interests of the insured is for the
jury.t

The focus in a bad faith case is on the conduct of the insurer but the conduct of the claimant is
relevant to whether there was a realistic opportunity for settlement.?’ A court, for example, will
look at the terms of a demand for settlement to determine if the insurer was given a reasonable
amount of time to investigate the claim and make a decision whether settlement would be
appropriate under the circumstances. One court held that dismissal of a bad faith claim was
proper where the settlement demand in question gave a 10-day window, pointing out that “[i]n
view of the short space of time between the accident and institution of suit, the provision of the
offer to settle limiting acceptance to 10 days made it virtually impossible to make an intelligent
acceptance.”?* Although in this particular circumstance the court found that 10 days was not
enough, it is not clear exactly what time period or other conditions for acceptance would be
permissible, because courts look at the facts on a case-by-case basis and the current statute is
silent on this point.

In Berges, dissenting justices expressed concern that there “is a strategy which consists of setting
artificial deadlines for claims payments and the withdrawal of settlement offers when the
artificial deadline is not met.”?? It was argued that it is a “common practice for a party
contemplating litigation to submit a settlement offer that remains outstanding for only a finite
period and that a person injured by a policyholder may set any deadlines he desires—even an

17 Boston Old Colony Insurance Company v. Gutierrez, 386 So.2d 783, 785 (Fla. 1980)(internal citations omitted).

18 See Berges v. Infinity Insurance Company, 896 So0.2d 665, 677 (Fla. 2005)(explaining that “the focus in a bad faith case is
not on the actions of the claimant but rather on those of the insurer in fulfilling its obligations to the insured”).

19 See Berges, 896 So.2d at 680 (internal quotations and citations omitted).

20 See Barry v. GEICO General Insurance Company, 938 So.2d 613, 618 (Fla. 4th DCA 2006).

21 DeLaune v. Liberty Mut. Ins. Co., 314 So.2d 601, 603 (Fla. 4th DCA 1975).

22 Berges, 896 So.2d at 685 (Wells, J., dissenting).
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arbitrary or unreasonable one.”? Justice Wells concluded that set time periods in which all
insurers must make decisions on claims and issue payments are needed.?*

The majority in Berges held that courts must look to the totality of the circumstances. “The
question of bad faith in this case extends to [the insurer’s] entire conduct in the handling of the
claim, including the acts or omissions [of the insurer] in failing to ensure payment of the policy
limits within the time demands.”?® Another court argued that setting a “minimum amount of time
before any finding of bad faith is possible runs counter to the analysis of ordinary care and
prudent business practice... Juries are empaneled to apply the appropriate criteria to the
particular facts of a given situation and to decide whether the insurer acted prudently.”?°

Disclosure Statements

Section 627.4137, F.S., requires an insurer to provide, within 30 days of the written request of

the claimant, a statement, under oath, of a corporate officer or the insurer’s claims manager or

superintendent setting forth the following information with regard to each known policy of

insurance, including excess or umbrella insurance:

e The name of the insurer.

e The name of each insured.

e The limits of the liability coverage.

e A statement of any policy or coverage defense which such insurer reasonably believes is
available to such insurer at the time of filing such statement.

e A copy of the policy.

In addition, the insured, or her or his insurance agent, upon written request of the claimant or the
claimant’s attorney, must disclose the name and coverage of each known insurer to the claimant
and shall forward such request for information on all affected insurers. The insurer shall then
supply the information required in this subsection to the claimant within 30 days of receipt of
such request. Section 627.4137(2), F.S., requires that the disclosure statement be amended
immediately upon discovery of facts calling for an amendment to such statement.

Il. Effect of Proposed Changes:

This bill provides that, as a condition precedent to a third-party statutory or common-law bad
faith action for failure to settle a liability insurance claim, the insured, the claimant, or anyone on
behalf of the insured or the claimant must provide the insurer a written notice of loss. This bill
does not change the requirements for first-party bad faith claims.

If the insurer complies with a request for a disclosure statement as described in s. 627.4137, F.S.,
and, within 45 days after receipt of the written notice of loss, offers to pay the claimant the lesser
of the limits of liability coverage applicable to the claimant’s insurance claim or the amount that
the claimant is willing to accept in exchange for a full release of the insured from any liability

23 1d. at 692 (Cantero, J., dissenting).

24 1d. at 686 (Wells, J., dissenting).

% Berges, 896 So.2d at 627.

26 Snowden ex. rel. Estate of Snowden v. Lumbermans Mutual Casualty Company, 358 F.Supp.2d 1125, 1129 (N.D. Fla.
2003).
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arising from the incident reported in the written notice loss, the insurer does not violate the duty
to attempt in good faith to settle the claim and is not liable for bad faith failure to settle.

Current law provides that bad faith is determined based on the totality of the circumstances. This
bill would provide that an insurer is not liable for bad faith failure to settle if the insurer complies
with the provisions of this bill.

This bill is effective July 1, 2015.

V. Constitutional Issues:

A. Municipality/County Mandates Restrictions:

None.

B. Public Records/Open Meetings Issues:
None.

C. Trust Funds Restrictions:
None.

V. Fiscal Impact Statement:

A. Tax/Fee Issues:
None.
B. Private Sector Impact:

The private sector fiscal impact of this bill is indeterminate. This bill will create a 45 day
window for insurers to avoid bad faith claims.

C. Government Sector Impact:

The government sector fiscal impact is indeterminate. This bill eliminates the
requirement that claimants file a civil remedy notice in third-party bad faith cases.

VI. Technical Deficiencies:
None.
VII. Related Issues:

None.
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VIII. Statutes Affected:

This bill substantially amends section 624.155 of the Florida Statutes.

This bill reenacts section 766.1185 of the Florida Statutes.

IX. Additional Information:

A. Committee Substitute — Statement of Changes:
(Summarizing differences between the Committee Substitute and the prior version of the hill.)
None.

B. Amendments:
None.

This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate.
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By Senator Brandes

22-00742-15 20151088

A bill to be entitled
An act relating to civil remedies against insurers;
amending s. 624.155, F.S.; requiring an insured, a
claimant, or a person acting on behalf of an insured’s
or a claimant’s behalf, to provide an insurer with
written notice of loss as a condition precedent to
bringing a statutory or common law action for a third-
party bad faith action for failure to settle an
insurance claim; providing that an insurer is not
liable for such claim if certain conditions are met;
reenacting s. 766.1185(3), F.S., relating to bad faith
actions, to incorporate the amendment made to s.
624.155, F.S., in a reference thereto; providing an

effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Paragraph (a) of subsection (3) of section
624.155, Florida Statutes, is amended, and subsection (10) is
added to that section, to read:

624.155 Civil remedy.—

(3) (a) Except as provided in subsection (10), as a

condition precedent to bringing an action under this section,
the department and the authorized insurer must have been given
60 days’ written notice of the violation. If the department
returns a notice for lack of specificity, the 60-day time period
does shald not begin until a proper notice is filed.

(10) As a condition precedent to bringing a third-party

statutory or common-law bad faith action for failure to settle a
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liability insurance claim, the insured, the claimant, or any

person on behalf of the insured or the claimant must have

provided the insurer with a written notice of loss. An insurer

does not violate the duty to attempt in good faith to settle the

20151088

claim and is not liable for a bad faith failure to settle under

this section or common law if the insurer:

(a) Complies with a request for a disclosure statement as
described in s. 627.4137.

(b) Offers, within 45 days after receipt of the written

notice of loss, to pay the claimant the lesser of the amount

that the claimant is willing to accept or the limits of

liability coverage applicable to the claimant’s insurance claim

in exchange for a full release of the insured from any liability

arising from the incident reported in the written notice of

loss.

Section 2. For the purpose of incorporating the amendment
made by this act to section 624.155, Florida Statutes, in a
reference thereto, subsection (3) of section 766.1185, Florida
Statutes, 1s reenacted to read:

766.1185 Bad faith actions.—In all actions for bad faith
against a medical malpractice insurer relating to professional
liability insurance coverage for medical negligence, and in
determining whether the insurer could and should have settled
the claim within the policy limits had it acted fairly and
honestly towards its insured with due regard for her or his
interest, whether under statute or common law:

(3) The provisions of s. 624.155 shall be applicable in all
cases brought pursuant to that section unless specifically

controlled by this section.

Page 2 of 3
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Section 3. This act shall take effect July 1,
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The Florida Senate

Committee Agenda Request

To: Senator Lizbeth Benacquisto, Chair
Committee on Banking and Insurance

Subject: Committee Agenda Request

Date: February 27, 2015

I respectfully request that Senate Bill #1088, relating to Civil Remedies Against Insurers, be
placed on the:

= committee agenda at your earliest possible convenience.

] next committee agenda.

/%/ﬂ),—\

Senator Jeff Brandes
Florida Senate, District 22

File signed original with committee office $-020 (03/2004)
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Bill No. SB 968
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LEGISLATIVE ACTION
Senate . House
Comm: RCS
03/23/2015

The Committee on Banking and Insurance (Detert) recommended the

following:
Senate Amendment (with title amendment)
Delete lines 1002 - 1015

and insert:

(1) A self-insured health benefit plan established or

maintained by a small employer, as defined in s. 627.6699(3) (v),

is exempt from s. 627.6699 and may use a stop-loss insurance

policy issued to the employer. For purposes of this subsection,

the term “stop-loss insurance policy” means an insurance policy

issued to a small employer which covers the small employer’s

Page 1 of 3
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obligation for the excess cost of medical care on an equivalent

basis per employee provided under a self-insured health benefit

plan.

(a) A small employer stop-loss insurance policy is

considered a health insurance policy and is subject to s.

627.6699 if the policy has an aggregate attachment point that is

lower than the greatest of:

1. Two thousand dollars multiplied by the number of

employees;

2. One hundred twenty percent of expected claims, as

determined by the stop-loss insurer in accordance with actuarial

standards of practice; or

3. Twenty thousand dollars.

(b) Once claims under the small employer health benefit

plan reach the aggregate attachment point set forth in paragraph

(a), the stop-loss insurance policy authorized under this

section must cover 100 percent of all claims that exceed the

aggregate attachment point.

(2) A self-insured health benefit plan established or

maintained by an employer with 51 or more covered employees is

considered health insurance if the plan’s stop-loss coverage, as

defined in s. 627.6482(14), has an aggregate attachment point

that is lower than the greater of:

(a) One hundred ten percent of expected claims, as

determined by the stop-loss insurer in accordance with actuarial

standards of practice; or

(b) Twenty thousand dollars.

(3) Stop-loss insurance carriers shall use a consistent

basis for determining the number of an employer’s covered
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employees. Such basis may include, but is not limited to, the

average number of employees employed annually or at a uniform

time.

================= T I T LE A MENIDMENT ================
And the title is amended as follows:
Delete lines 10 - 11
and insert:
authorizing certain health benefit plans to use a
stop-loss insurance policy; defining the term “stop-

loss insurance policy”; providing requirements
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BILL ANALYSIS AND FISCAL IMPACT STATEMENT

(This document is based on the provisions contained in the legislation as of the latest date listed below.)

Prepared By: The Professional Staff of the Committee on Banking and Insurance

BILL: CS/SB 968

INTRODUCER:  Banking and Insurance Committee and Senator Detert

SUBJECT: Employee Health Care Plans
DATE: March 23, 2015 REVISED:
ANALYST STAFF DIRECTOR REFERENCE ACTION
1. Johnson Knudson Bl Fav/CS
2. CM
3. AP

Please see Section IX. for Additional Information:

COMMITTEE SUBSTITUTE - Substantial Changes

Summary:

CS/SB 968 revises and streamlines provisions relating to the 1992 Employee Health Care Access
Act (act) which was enacted to promote the availability of health insurance coverage for small
employers (fifty or fewer employees) regardless of their claims experience, on a guaranteed issue
basis. Many provisions of this act are outdated or conflict with the federal Patient Protection and
Affordable Care Act.! The bill also amends the stop loss insurance provisions for self-insured
small employers and self-insured large employers. The bill removes the following requirements
from the act:

e Mandated offer of standard, basic, and high deductible plans to small employers with
specified benefits. The PPACA requires health plans to provide coverage for ten essential
health benefits and other benefits, which are not included in the standard, basic, or high
deductible plans.

e Annual August open enrollment period for one-person employer groups. The PPACA
requires continuous open enrollment for small groups.

e Submission by insurers of an annual premium report to the Office of Insurance Regulation
(OIR); and

e Submission by insurers of the semiannual rating report to the OIR.

1 On March 23, 2010, President Obama signed into law Public Law No. 111-148, the Patient Protection and Affordable Care
Act (PPACA), and on March 30, 2010, President Obama signed into law Public Law No. 111-152, the Health Care and
Education Affordability Reconciliation Act of 2010, amending PPACA.
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Present Situation:

The PPACA provided fundamental changes to the U.S. health care system by requiring health
insurers to make coverage available to all individuals and employers, without exclusions for
preexisting conditions and without basing premiums on any health-related factors. The PPACA
imposes many insurance requirements including required benefits, rating and underwriting
standards, required review of rate increases, and other requirements.?

Essential Health Benefits

The PPACA requires coverage® offered in the individual and small group markets to provide the
following categories of services (essential health benefits package):

e Ambulatory patient services

Emergency services

Hospitalization

Maternity and newborn care

Mental health and substance abuse disorder services, including behavioral health treatment
Prescription drugs

Rehabilitative and habilitative services and devices

Laboratory services

Preventive and wellness services and chronic disease management

Pediatric services, including oral and vision care

Rating and Underwriting Standards*

The PPACA requires that premiums for individual and small group policies may vary only by:

e Age, up to a maximum ratio of 3 to 1. This means that the rates for older adults cannot be
more than three times greater than the rates for younger adults.

e Tobacco, up to a maximum ratio of 1.5 to 1.

e Geographic rating area.

e Whether coverage is for an individual or a family.

Office of Insurance Regulation

The Office of Insurance Regulation (OIR) licenses and regulates the activities of insurers, health
maintenance organizations, and other risk-bearing entities.> The Employee Health Care Access
Act (act) under s. 627.6699, F.S., requires insurers in the small group market to guarantee the
issuance of coverage to any small employer with 1 to 50 employees, including sole proprietors
and self-employed individuals, regardless of their health condition.

The act requires small group carriers to offer the standard health benefit plan and the basic health
benefit plan to each small employer applying for coverage. The act lists certain benefits that must

2 Most of the insurance regulatory provisions in PPACA amend Title XXVII of the Public Health Service Act (PHSA), (42
U.S.C. 300gg et seq.

342 U.S.C. 300gg-6.

442 U.S.C. 300gg.

> Section 20.121(3)(a), F.S.
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be included in each of these policies. These plans do not comply with PPACA essential health
benefit requirements; therefore, insurers discontinued offering these policies for sale after
January 1, 2014. Insurers are required to provide information regarding their standard and basic
plans to the OIR on a quarterly basis.

Employers with fewer than two employees, typically referred to as “one-life groups,” are limited
to a one-month open enrollment period in August of each year, rather than the year-round
guarantee-issue requirement that applies to employers with 2-50 employees. The PPACA
requires continuous open enrollment periods for small groups (unless groups strictly comply with
market rules and elect to have open enrollment that coincides with open enrollment for the
individual market), thus a separate August open enrollment period is no longer necessary.

The Small Employer Health Reinsurance Program was created by this act to facilitate the
guaranteed issuance of standard and basic health benefit plans to all small employers by
providing optional reinsurance coverage to small employer carriers.® The program now operates
as the Florida Health Insurance Advisory Board. The board is required to establish a
methodology for determining premium rates to be charged by the program for reinsuring small
employers and individuals pursuant to this section. The basic reinsurance premium rates must be
established by the board, subject to the approval of the OIR, and must be set at levels that
reasonably approximate gross premiums charged to small employers by small employer carriers
for health benefit plans with benefits similar to the standard and basic health benefit plan.

The act also authorizes the Chief Financial Officer to appoint a health benefit plan committee to
make recommendations regarding additional benefits or provisions for the standard and basic
health benefit plans.” The last report was issued in 2002 and recommendations by the CFO were
adopted for all small group coverage effective April 1, 2003.8

Insurers are required to file with the OIR an annual premium report for all plans issued to small
employers for the prior year.® In addition, each small group insurer is required to submit a
semiannual report that provides the effects of certain rating factors (modified community rating)
in setting premiums for small group employers. Under the act, each carrier is required to submit
a semiannual report that shows the effects of certain rating factors in setting premiums.° The
report allows OIR to compare the actual adjusted aggregate premiums charged to policyholders
by each carrier to the premiums that would have been charged if the carrier's approved modified
community rates were applied.!!

A modified community rate allows a carrier to spread financial risk across a large population
using separate rating factors such as age, gender, family composition, and tobacco usage.*? It
also permits adjustments to the rate for claims experience, health status, and certain expenses

6 Section 627.6699(11), F.S.

7 Section 627.6699(12), F.S.

8 Florida Department of Financial Services, Informational Memorandum DFS-03-001M, Mar. 6, 2003, available at
www.floir.com/siteDocuments/dfs-03-001m.pdf (last accessed March 20, 2015).

% Section 627.6699(5)(e)(4), F.S.

10 Section 627.6699(6)(b)(5), F.S.

1d.

125ection 627.6699(3)(0), F.S.
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incurred by the carrier.*® If the aggregate premium actually charged exceeds the premium that
would have been charged by applying the modified community rate by 4 percent or more, the
carrier is limited in the application of rate adjustments.*

While these rating factors are allowed in policies that are grandfathered plans'® or transitional
policies under the PPACA, PPACA compliant policies do not use these rating factors to set
premiums levels. Therefore, the usefulness of this report has decreased significantly. The data
currently received by the OIR mixes grandfathered or transitional data (modified community
rating allowed) with fully-PPACA compliant plans (modified community rating not allowed).

Stop-loss coverage is an arrangement whereby an insurer insures against the risk that any one
claim will exceed a specific dollar amount or that an entire self-insurance plan’s loss will exceed
a specific amount.'® Employers that self-insure may purchase stop-loss coverage as provided in
Rule 690-149.0025(23), F.A.C., which contains standards for stop-loss coverage purchased by a
self-insured employer group and prescribes when such coverage is considered stop-loss coverage
and when it is considered health insurance coverage under s. 627.6699, F.S. Rule 690-149.0025
(23), F.A.C., provides such coverage is considered as a health insurance policy, rather than a
stop-loss coverage if the policy:
e Has an attachment point for claims incurred per individual which is lower than $20,000; or
e For insured employer groups with 50 or fewer covered employees, has an aggregate

attachment point which is lower than the greater of:

o $4,000 times the number of employees;

o 120 percent of expected claims; or

o $20,000.

Under such a stop-loss arrangement, the self-insured employer is solely responsible for employee
health claims below the attachment point and the stop-loss insurer provides coverage for
employee health claims above the attachment point. There are no minimum surplus requirements
for self-insured employer plans and no guaranty fund protection for the claims obligation of the
self-insured employer.

Effect of Proposed Changes:

Section 1 removes the following requirements that apply to insurers offering coverage in the
small group market: an annual August open enrollment period for one person employer groups;
mandatory offering of standard, basic, and high deductible plans to small employers; submission
by insurers of information regarding standard and basic plans to the OIR; and the submission by

13 Small group carriers are allowed to adjust a small employer’s rate by plus or minus 15 percent, based on health status,
claims experience, or duration of coverage. The renewal premium can be adjusted up to 10 percent annually (up to the total
15 percent limit) of the carrier's approved rate, based on these factors.

14 Section 627.6699(6)(b)(5), F.S.

" Pursuant to s. 627.402, F.S., a “grandfathered health plan” has the same meaning as provided in 42 U.S.C. s. 18011, subject
to the conditions for maintaining status as a grandfathered health plan specified in regulations adopted by the federal
Department of Health and Human Services in 45 C.F.R. s. 147.140. “A nongrandfathered health plan” is a health insurance
policy or health maintenance organization contract that is not a grandfathered health plan and does not provide the benefits or
coverages specified under s. 627.6561(5)(b)-(e), F.S.

16 Section 627.6482(14), F.S.
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the insurers of small group experience rating report to the OIR. The bill provides conforming
changes to eliminate provisions relating to standard, basic, and high-deductible plans.

Section 2 revises requirements for the use of stop-loss insurance policies by small employers, as
defined in s. 627.6699, F.S., and large employers. The section provides that a self-insured health
benefit plan established or maintained by a small employer is exempt from s. 627.6699, F.S., and
may use a stop-loss insurance policy. A “stop-loss insurance policy,” means an insurance policy
issued to a small employer, which covers the employer’s obligations for the excess cost of
medical care on an equivalent basis per employee provided under a self-insured health benefit
plan.

However, a small employer stop-loss insurance policy is considered a health insurance policy
and is subject to s. 627.6699, F.S., if the policy has an aggregate attachment that is lower than the
greatest of:

e $2,000 times the number of employees;

e 120 percent of expected claims; or

e $20,000.

Once claims under a small employer benefit plan reach the aggregate attachment point, the stop-
loss policy must cover 100 percent of all claims that exceed the aggregate attachment point.

A self-insured health benefit plan established or maintained by a large employer (51 or more
employees) is considered health insurance if the plan’s stop-loss coverage, as defined in

S. 627.6482(14), F.S., has an aggregate attachment point that is lower than the greater of
110 percent of expected claims or $20,000.

Stop-loss insurance carriers are required to use a consistent basis for determining the number of
covered employees of an employer. Such basis may include, but is not limited to, the average
number of employees employed annually or at a uniform date.

Sections 3- 9 provide technical, conforming changes.

Section 10 provides the bill takes effect July 1, 2015.

Constitutional Issues:

A. Municipality/County Mandates Restrictions:

None.

B. Public Records/Open Meetings Issues:
None.

C. Trust Funds Restrictions:

None.
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V.

VI.

VII.

VIII.

Fiscal Impact Statement:

A. Tax/Fee Issues:
None.
B. Private Sector Impact:

The elimination of the mandatory outdated reports will reduce the regulatory burden of
insurers.

C. Government Sector Impact:
The elimination of outdated reports will reduce administrative burden for the OIR.
Technical Deficiencies:
None.
Related Issues:
None.
Statutes Affected:

This bill substantially amends the following sections of the Florida Statutes: 627.6699, 627.642,
627.6475, 627.657, 627.6571, 627.6675, 641.31074, and 641.3922.

This bill creates section 627.66997 of the Florida Statutes.
Additional Information:

A. Committee Substitute — Statement of Changes:
(Summarizing differences between the Committee Substitute and the prior version of the bill.)

CS by Banking and Insurance on March 23, 2015:
The bill revises provisions relating to stop-loss insurance for small and large employers.

B. Amendments:

None.

This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate.




0o J o U Ww N

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29

Florida Senate - 2015 SB 968

By Senator Detert

28-01017-15 2015968

A bill to be entitled
An act relating to employee health care plans;
amending s. 627.6699, F.S.; revising definitions;
removing provisions requiring certain insurance
carriers to provide semiannual reports to the Office
of Insurance Regulation; repealing requirements that
certain insurance carriers offer standard, basic, high
deductible, and limited health benefit plans; making
conforming changes; creating s. 627.66997, F.S.;
authorizing certain small employer insurance policies
to provide stop-loss coverage; providing requirements
for such policies; amending ss. 627.642, 627.6475, and
627.657, F.S.; conforming cross-references; amending
ss. 627.6571, 627.6675, 641.31074, and 641.3922, F.S.;
conforming provisions to changes made by the act;

providing an effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Subsection (2) of section 627.6699, Florida
Statutes, 1is amended, present paragraphs (c) through (x) of
subsection (3) are redesignated as paragraphs (b) through (w),
respectively, and present paragraphs (b) and (o) of that
subsection, subsection (5), paragraph (b) of subsection (6),
paragraphs (g), (h), (j), and (1) through (o) of subsection
(11), subsections (12) through (14), paragraph (k) of subsection
(15), and subsections (16) through (18) of that section are

amended, to read:

627.6699 Employee Health Care Access Act.—
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(2) PURPOSE AND INTENT.—The purpose and intent of this

section is to promote the availability of health insurance

coverage to small employers regardless of their claims

experience or their employees’ health status, to establish rules

regarding renewability of that coverage, to establish

limitations on the use of exclusions for preexisting conditions+
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emptoyers, to provide for establishment of a reinsurance program
for coverage of small employers, and to improve the overall
fairness and efficiency of the small group health insurance
market.

(3) DEFINITIONS.—As used in this section, the term:
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(n)+e} “Modified community rating” means a method used to
develop carrier premiums which spreads financial risk across a
large population; allows the use of separate rating factors for
age, gender, family composition, tobacco usage, and geographic

area as determined under paragraph (5) (f) +5+3-; and allows

adjustments for: claims experience, health status, or duration
of coverage as permitted under subparagraph (6) (b)5.; and
administrative and acquisition expenses as permitted under
subparagraph (6) (b)5.
(5) AVAILABILITY OF COVERAGE.—
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(b)+4e)y Every small employer carrier must, as a condition of

transacting business in this state,+

1+ offer and issue all small employer health benefit plans
on a guaranteed-issue basis to every eligible small employer,
with 2 to 50 eligible employees, that elects to be covered under
such plan, agrees to make the required premium payments, and
satisfies the other provisions of the plan. A rider for
additional or increased benefits may be medically underwritten
and may only be added to the standard health benefit plan. The
increased rate charged for the additional or increased benefit

must be rated in accordance with this section.
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(c) 45> Except as provided in paragraph (d) e, a health

benefit plan covering small employers must comply with

preexisting condition provisions specified in s. 627.6561 or,

for health maintenance contracts, in s.

641.31071.

(d)4e> A health benefit plan covering small employers,

issued or renewed on or after January 1,

the following conditions:

1994, must comply with

1. All health benefit plans must be offered and issued on a

guaranteed-issue basis;—execept—that benefitspurchased—through
1 1 ded 1 1 {e) iSN = 11
riders—asprovided—tn paragraph {ermay Pewmediealt

. c ; _ ) v el
gaderwritten—as—to—the employees—or the dependents—of sueh
emptoyees. Additional or increased benefits may only be offered

by riders.

2. Theprovisien £ Paragraph (c)

applies +H—appty to

health benefit plans issued to a small employer who has two or

more eligible employees+ and to health benefit plans that are
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issued to a small employer who has fewer than two eligible
employees and that cover an employee who has had creditable
coverage continually to a date not more than 63 days before the
effective date of the new coverage.

3. For health benefit plans that are issued to a small
employer who has fewer than two employees and that cover an
employee who has not been continually covered by creditable
coverage within 63 days before the effective date of the new
coverage, preexisting condition provisions must not exclude
coverage for a period beyond 24 months following the employee’s
effective date of coverage and may relate only to:

a. Conditions that, during the 24-month period immediately
preceding the effective date of coverage, had manifested
themselves in such a manner as would cause an ordinarily prudent
person to seek medical advice, diagnosis, care, or treatment or
for which medical advice, diagnosis, care, or treatment was
recommended or received; or

b. A pregnancy existing on the effective date of coverage.

(e)+4h)» All health benefit plans issued under this section
must comply with the following conditions:

1. For employers who have fewer than two employees, a late
enrollee may be excluded from coverage for no longer than 24
months if he or she was not covered by creditable coverage
continually to a date not more than 63 days before the effective
date of his or her new coverage.

2. Any requirement used by a small employer carrier in
determining whether to provide coverage to a small employer

group, including requirements for minimum participation of

eligible employees and minimum employer contributions, must be
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applied uniformly among all small employer groups having the
same number of eligible employees applying for coverage or
receiving coverage from the small employer carrier, except that
a small employer carrier that participates in, administers, or
issues health benefits pursuant to s. 381.0406 which do not
include a preexisting condition exclusion may require as a
condition of offering such benefits that the employer has had no
health insurance coverage for its employees for a period of at
least 6 months. A small employer carrier may vary application of
minimum participation requirements and minimum employer
contribution requirements only by the size of the small employer
group.

3. In applying minimum participation requirements with
respect to a small employer, a small employer carrier shall not
consider as an eligible employee employees or dependents who
have qualifying existing coverage in an employer-based group
insurance plan or an ERISA qualified self-insurance plan in
determining whether the applicable percentage of participation
is met. However, a small employer carrier may count eligible
employees and dependents who have coverage under another health
plan that is sponsored by that employer.

4. A small employer carrier shall not increase any

requirement for minimum employee
requirement for minimum employer

small employer at any time after

participation or any
contribution applicable to a

the small employer has been

accepted for coverage, unless the employer size has changed, in
which case the small employer carrier may apply the requirements

that are applicable to the new group size.

5. If a small employer carrier offers coverage to a small
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employer, it must offer coverage to all the small employer’s
eligible employees and their dependents. A small employer
carrier may not offer coverage limited to certain persons in a
group or to part of a group, except with respect to late
enrollees.

6. A small employer carrier may not modify any health
benefit plan issued to a small employer with respect to a small
employer or any eligible employee or dependent through riders,
endorsements, or otherwise to restrict or exclude coverage for
certain diseases or medical conditions otherwise covered by the
health benefit plan.

7. An initial enrollment period of at least 30 days must be
provided. An annual 30-day open enrollment period must be
offered to each small employer’s eligible employees and their
dependents. A small employer carrier must provide special

enrollment periods as required by s. 627.65615.

VR 17 1 ; g + off
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T 11 1 1 £+ 11 ] 1 +
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250 279 (6) RESTRICTIONS RELATING TO PREMIUM RATES.—
251 280 (b) For all small employer health benefit plans that are
252 281 subject to this section and issued by small employer carriers on
253 282| or after January 1, 1994, premium rates for health benefit plans
254 283 are subject to the following:
255 284 1. Small employer carriers must use a modified community
256 285| rating methodology in which the premium for each small employer
257 286 is determined solely on the basis of the eligible employee’s and
258 287| eligible dependent’s gender, age, family composition, tobacco
259| <+that—theinsurer has suffieientfinanecial = ¥ to—underwrit 288| wuse, or geographic area as determined under paragraph (5) (f)
260 additieonat rage—whieh r—is—tater—TFh ££4 ey —provid 289| H45)+43> and in which the premium may be adjusted as permitted by
261 for—theapplicationof this sub-subparagraphon—=a F7i area 290| this paragraph. A small employer carrier is not required to use

Page 9 of 41 Page 10 of 41
CODING: Words strieken are deletions; words underlined are additions. CODING: Words strieken are deletions; words underlined are additions.




291
292
293
294
295
296
297
298
299
300
301
302
303
304
305
306
307
308
309
310
311
312
313
314
315
316
317
318
319

Florida Senate - 2015 SB 968

28-01017-15 2015968

gender as a rating factor for a nongrandfathered health plan.

2. Rating factors related to age, gender, family
composition, tobacco use, or geographic location may be
developed by each carrier to reflect the carrier’s experience.
The factors used by carriers are subject to office review and
approval.

3. Small employer carriers may not modify the rate for a
small employer for 12 months from the initial issue date or
renewal date, unless the composition of the group changes or
benefits are changed. However, a small employer carrier may
modify the rate one time within the 12 months after the initial
issue date for a small employer who enrolls under a previously
issued group policy that has a common anniversary date for all
employers covered under the policy if:

a. The carrier discloses to the employer in a clear and
conspicuous manner the date of the first renewal and the fact
that the premium may increase on or after that date.

b. The insurer demonstrates to the office that efficiencies
in administration are achieved and reflected in the rates
charged to small employers covered under the policy.

4. A carrier may issue a group health insurance policy to a
small employer health alliance or other group association with
rates that reflect a premium credit for expense savings
attributable to administrative activities being performed by the
alliance or group association if such expense savings are
specifically documented in the insurer’s rate filing and are
approved by the office. Any such credit may not be based on

different morbidity assumptions or on any other factor related

to the health status or claims experience of any person covered
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under the policy. This subparagraph does not exempt an alliance
or group association from licensure for activities that require
licensure under the insurance code. A carrier issuing a group
health insurance policy to a small employer health alliance or
other group association shall allow any properly licensed and
appointed agent of that carrier to market and sell the small
employer health alliance or other group association policy. Such
agent shall be paid the usual and customary commission paid to
any agent selling the policy.

5. Any adjustments in rates for claims experience, health
status, or duration of coverage may not be charged to individual
employees or dependents. For a small employer’s policy, such
adjustments may not result in a rate for the small employer
which deviates more than 15 percent from the carrier’s approved
rate. Any such adjustment must be applied uniformly to the rates
charged for all employees and dependents of the small employer.
A small employer carrier may make an adjustment to a small
employer’s renewal premium, up to 10 percent annually, due to
the claims experience, health status, or duration of coverage of
the employees or dependents of the small employer. Semiannuattyr

1 ats i £ + &5 +
retationsht faggregate—adiust

[0}

D,
h

b
£~

x|
<

B 13 £ : U =
= apPrFeatIon e T FEEFTCE aPPE S—RoaT T

communtty—rates+— If the aggregate resulting from the application
of such adjustment exceeds the premium that would have been
charged by application of the approved modified community rate
by 4 percent for the current policy term repertingperiod, the
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carrier shall limit the application of such adjustments only to

minus adjustments begimning—within 60 daysafter the report—i

rt—to—th £fiee. For any subsequent policy term reperting
peried, 1f the total aggregate adjusted premium actually charged
does not exceed the premium that would have been charged by
application of the approved modified community rate by 4
percent, the carrier may apply both plus and minus adjustments.
A small employer carrier may provide a credit to a small
employer’s premium based on administrative and acquisition
expense differences resulting from the size of the group. Group
size administrative and acquisition expense factors may be
developed by each carrier to reflect the carrier’s experience
and are subject to office review and approval.

6. A small employer carrier rating methodology may include
separate rating categories for one dependent child, for two
dependent children, and for three or more dependent children for
family coverage of employees having a spouse and dependent
children or employees having dependent children only. A small
employer carrier may have fewer, but not greater, numbers of
categories for dependent children than those specified in this
subparagraph.

7. Small employer carriers may not use a composite rating
methodology to rate a small employer with fewer than 10
employees. For the purposes of this subparagraph, the term
“composite rating methodology” means a rating methodology that
averages the impact of the rating factors for age and gender in
the premiums charged to all of the employees of a small
employer.

8. A carrier may separate the experience of small employer
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groups with fewer than 2 eligible employees from the experience
of small employer groups with 2-50 eligible employees for
purposes of determining an alternative modified community
rating.

a. If a carrier separates the experience of small employer
groups, the rate to be charged to small employer groups of fewer
than 2 eligible employees may not exceed 150 percent of the rate
determined for small employer groups of 2-50 eligible employees.
However, the carrier may charge excess losses of the experience
pool consisting of small employer groups with less than 2
eligible employees to the experience pool consisting of small
employer groups with 2-50 eligible employees so that all losses
are allocated and the 150-percent rate limit on the experience
pool consisting of small employer groups with less than 2
eligible employees is maintained.

b. Notwithstanding s. 627.411(1), the rate to be charged to
a small employer group of fewer than 2 eligible employees,
insured as of July 1, 2002, may be up to 125 percent of the rate
determined for small employer groups of 2-50 eligible employees
for the first annual renewal and 150 percent for subsequent
annual renewals.

9. A carrier shall separate the experience of grandfathered
health plans from nongrandfathered health plans for determining
rates.

(11) SMALL EMPLOYER HEALTH REINSURANCE PROGRAM.—

(g) A reinsuring carrier may reinsure with the program
coverage of an eligible employee of a small employer, or any

dependent of such an employee, subject to each of the following

provisions:
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1.2= Except in the case of a late enrollee, a reinsuring
carrier may reinsure an eligible employee or dependent within 60
days after the commencement of the coverage of the small
employer. A newly employed eligible employee or dependent of a
small employer may be reinsured within 60 days after the
commencement of his or her coverage.

2.3+~ A small employer carrier may reinsure an entire

employer group within 60 days after the commencement of the

group’s coverage under the plan. Tk arricr—may—€h =
3 | 13 2] l d 4 A + £+
reiasure Rewt Tigibt HELOY aad—depernden £—£h
. A 4 i N |
reinsured—grovppursuant—+ vhparagraph——

3.4+ The program may not reimburse a participating carrier
with respect to the claims of a reinsured employee or dependent
until the carrier has paid incurred claims of at least $5,000 in
a calendar year for benefits covered by the program. In
addition, the reinsuring carrier shall be responsible for 10
percent of the next $50,000 and 5 percent of the next $100,000
of incurred claims during a calendar year and the program shall
reinsure the remainder.

4.5+ The board annually shall adjust the initial level of
claims and the maximum limit to be retained by the carrier to
reflect increases in costs and utilization within the standard
market for health benefit plans within the state. The adjustment

shall not be less than the annual change in the medical

Page 15 of 41

words underlined are additions.

436
437
438
439
440
441
442
443
444
445
446
447
448
449
450
451
452
453
454
455
456
457
458
459
460
461
462
463
464

Florida Senate - 2015 SB 968

28-01017-15 2015968
component of the “Consumer Price Index for All Urban Consumers”
of the Bureau of Labor Statistics of the Department of Labor,
unless the board proposes and the office approves a lower
adjustment factor.

5.6+ A small employer carrier may terminate reinsurance for
all reinsured employees or dependents on any plan anniversary.

6.7+ The premium rate charged for reinsurance by the
program to a health maintenance organization that is approved by
the Secretary of Health and Human Services as a federally
qualified health maintenance organization pursuant to 42 U.S.C.
s. 300e(c) (2) (A) and that, as such, is subject to requirements
that limit the amount of risk that may be ceded to the program,
which requirements are more restrictive than subparagraph 3. 4=,
shall be reduced by an amount equal to that portion of the risk,
if any, which exceeds the amount set forth in subparagraph 3. 4=
which may not be ceded to the program.

7.8+ The board may consider adjustments to the premium
rates charged for reinsurance by the program for carriers that
use effective cost containment measures, including high-cost
case management, as defined by the board.

8.9+ A reinsuring carrier shall apply its case-management
and claims-handling techniques, including, but not limited to,
utilization review, individual case management, preferred
provider provisions, other managed care provisions or methods of
operation, consistently with both reinsured business and
nonreinsured business.

(h)1. The board, as part of the plan of operation, shall
establish a methodology for determining premium rates to be

charged by the program for reinsuring small employers and
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465| individuals pursuant to this section. The methodology shall 494 investment income and other appropriate gains and losses.
466 include a system for classification of small employers that 495 2. Any net loss for the year shall be recouped by
467 reflects the types of case characteristics commonly used by 496| assessment of the carriers, as follows:
468| small employer carriers in the state. The methodology shall 497 a. The operating losses of the program shall be assessed in
469| provide for the development of basic reinsurance premium rates, 498| the following order subject to the specified limitations. The
470 which shall be multiplied by the factors set for them in this 499| first tier of assessments shall be made against reinsuring
471| paragraph to determine the premium rates for the program. The 500| carriers in an amount which shall not exceed 5 percent of each
472 basic reinsurance premium rates shall be established by the 501 reinsuring carrier’s premiums from health benefit plans covering
473| Dboard, subject to the approval of the office;—eand—shaltb = 502 small employers. If such assessments have been collected and
474 =+ ts—which reasernably approximate ogross premiuns—echarged—+ 503 additional moneys are needed, the board shall make a second tier
475 ol —empt rs5—by—smatl—empt r——earriers—for health benefit 504 of assessments in an amount which shall not exceed 0.5 percent
476| plems—with benefit trttar—te—th tandard—andbastehealth 505 of each carrier’s health benefit plan premiums. Except as
477| Pbenefit—pten. The premium rates set by the board may vary by 506| provided in paragraph (m) +#), risk-assuming carriers are exempt
478| geographical area, as determined under this section, to reflect 507 from all assessments authorized pursuant to this section. The
479| differences in cost. The multiplying factors must be established 508| amount paid by a reinsuring carrier for the first tier of
480 as follows: 509 assessments shall be credited against any additional assessments
481 a. The entire group may be reinsured for a rate that is 1.5 510| made.
482| times the rate established by the board. 511 b. The board shall equitably assess carriers for operating
483 b. An eligible employee or dependent may be reinsured for a 512 losses of the plan based on market share. The board shall
484 rate that is 5 times the rate established by the board. 513| annually assess each carrier a portion of the operating losses
485 2. The board periodically shall review the methodology 514| of the plan. The first tier of assessments shall be determined
486| established, including the system of classification and any 515| by multiplying the operating losses by a fraction, the numerator
487 rating factors, to assure that it reasonably reflects the claims 516 of which equals the reinsuring carrier’s earned premium
488| experience of the program. The board may propose changes to the 517| pertaining to direct writings of small employer health benefit
489| rates which shall be subject to the approval of the office. 518| plans in the state during the calendar year for which the
490 (j)1. Before July 1 of each calendar year, the board shall 519 assessment is levied, and the denominator of which equals the
491| determine and report to the office the program net loss for the 520 total of all such premiums earned by reinsuring carriers in the
492| previous year, including administrative expenses for that year, 521 state during that calendar year. The second tier of assessments
493| and the incurred losses for the year, taking into account 522 shall be based on the premiums that all carriers, except risk-
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assuming carriers, earned on all health benefit plans written in
this state. The board may levy interim assessments against
carriers to ensure the financial ability of the plan to cover
claims expenses and administrative expenses paid or estimated to
be paid in the operation of the plan for the calendar year prior
to the association’s anticipated receipt of annual assessments
for that calendar year. Any interim assessment is due and
payable within 30 days after receipt by a carrier of the interim
assessment notice. Interim assessment payments shall be credited
against the carrier’s annual assessment. Health benefit plan
premiums and benefits paid by a carrier that are less than an
amount determined by the board to justify the cost of collection
may not be considered for purposes of determining assessments.

c. Subject to the approval of the office, the board shall
make an adjustment to the assessment formula for reinsuring
carriers that are approved as federally qualified health
maintenance organizations by the Secretary of Health and Human
Services pursuant to 42 U.S.C. s. 300e(c) (2) (A) to the extent,
if any, that restrictions are placed on them that are not
imposed on other small employer carriers.

3. Before July 1 of each year, the board shall determine
and file with the office an estimate of the assessments needed
to fund the losses incurred by the program in the previous
calendar year.

4. If the board determines that the assessments needed to
fund the losses incurred by the program in the previous calendar
year will exceed the amount specified in subparagraph 2., the

board shall evaluate the operation of the program and report its

findings, including any recommendations for changes to the plan
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of operation, to the office within 180 days following the end of
the calendar year in which the losses were incurred. The
evaluation shall include an estimate of future assessments, the
administrative costs of the program, the appropriateness of the
premiums charged and the level of carrier retention under the
program, and the costs of coverage for small employers. If the
board fails to file a report with the office within 180 days
following the end of the applicable calendar year, the office
may evaluate the operations of the program and implement such
amendments to the plan of operation the office deems necessary
to reduce future losses and assessments.

5. If assessments exceed the amount of the actual losses
and administrative expenses of the program, the excess shall be
held as interest and used by the board to offset future losses
or to reduce program premiums. As used in this paragraph, the
term “future losses” includes reserves for incurred but not
reported claims.

6. Each carrier’s proportion of the assessment shall be
determined annually by the board, based on annual statements and
other reports considered necessary by the board and filed by the
carriers with the board.

7. Provision shall be made in the plan of operation for the
imposition of an interest penalty for late payment of an
assessment.

8. A carrier may seek, from the office, a deferment, in
whole or in part, from any assessment made by the board. The
office may defer, in whole or in part, the assessment of a
carrier if, in the opinion of the office, the payment of the

assessment would place the carrier in a financially impaired
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581 condition. If an assessment against a carrier is deferred, in 610| abuse or misrepresentation to the office.
582 whole or in part, the amount by which the assessment is deferred 611 (m) 4> Notwithstanding paragraph (j), the administrative
583| may be assessed against the other carriers in a manner 612| expenses of the program shall be recouped by assessment of risk-
584 consistent with the basis for assessment set forth in this 613| assuming carriers and reinsuring carriers and such amounts shall
585| section. The carrier receiving such deferment remains liable to 614| not be considered part of the operating losses of the plan for
586| the program for the amount deferred and is prohibited from 615| the purposes of this paragraph. Each carrier’s portion of such
587 reinsuring any individuals or groups in the program if it fails 616| administrative expenses shall be determined by multiplying the
588 to pay assessments. 617 total of such administrative expenses by a fraction, the
589 {H—Fhebeoard—aspart—of+the plan-of operation;——shallt 618 numerator of which equals the carrier’s earned premium
590| develop—standards setting forth the manrer and tevels—of 619| pertaining to direct writing of small employer health benefit
591 mpensation—tobe paid toagentsfor—th at £ basice—and 620| plans in the state during the calendar year for which the
592 tandard—heatthbenefitplan In tablishing—suehstandardsy 621| assessment is levied, and the denominator of which equals the
593 theboardshall—+ad At rsideration—the reedteoassure—th 622 total of such premiums earned by all carriers in the state
594| broadavailability—of rages;—th bieetd £ the programy 623| during such calendar year.
595| +he—+time—and—effort pended—in—placing—th rage;—therneed 624 (n)+4e} The board shall advise the office, the Agency for
596 to—provid Ao RY Ei to—th att—empt r—the—1+ ts—of 625 Health Care Administration, the department, other executive
597 mpensation—ecurrently used inthe industry,—and—+th rall 626| departments, and the Legislature on health insurance issues.
598 £ £ rage—to—smatl—empt £5 Teeting—th prans— 627 Specifically, the board shall:
599 (1)+4m) The board shall monitor compliance with this 628 1. Provide a forum for stakeholders, consisting of
600| section, including the market conduct of small employer 629| insurers, employers, agents, consumers, and regulators, in the
601 carriers, and shall report to the office any unfair trade 630| private health insurance market in this state.
602 practices and misleading or unfair conduct by a small employer 631 2. Review and recommend strategies to improve the
603| carrier that has been reported to the board by agents, 632 functioning of the health insurance markets in this state with a
604 consumers, or any other person. The office shall investigate all 633| specific focus on market stability, access, and pricing.
605 reports and, upon a finding of noncompliance with this section 634 3. Make recommendations to the office for legislation
606| or of unfair or misleading practices, shall take action against 635| addressing health insurance market issues and provide comments
607| the small employer carrier as permitted under the insurance code 636| on health insurance legislation proposed by the office.
608 or chapter 641. The board is not given investigatory or 637 4. Meet at least three times each year. One meeting shall
609| regulatory powers, but must forward all reports of cases or 638| be held to hear reports and to secure public comment on the
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health insurance market,
address health insurance market issues,
on health insurance legislation proposed by the office.

5. Issue a report to the office on the state of the health

to develop any legislation needed to

insurance market by September 1 each year.

include recommendations for changes in the health insurance
market, results from implementation of previous recommendations,

and information on health insurance markets.

and to provide comments

The report shall
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698| by —the provider which is determined not—topbe medieally 727|  under—s—400-602—dn—ea her vk rage—woutd—Pe—themost
699 = aEy-—A—earriermay & referred—provider arrangement * 728| appreopriate—and—themost t—cffeetd method—F£ treating—a
700 Tusi provider—arrangements—to—th sl tent—as—atlowed—in 729| eeovered—iltiness—
701| egreupproduets—that are not—issued—+t matt—employers— 730 5—Fhk tandard—heatth benefit plan and the basie health
702 b B dure—forwutilization—review by —th matt—employer 731| berefitplanmayinctude—a Fedut £ Pberefit Himitationsfor
703 arrieroritsdesign - 732 peeified services—and pr dures—FE—+th FREEE s Tops
704 733 veh—a Fedut £ benefitsimitation for—th tandard—heatth
705| Thi wbparagraph—d rot—prohibit o small employer—earrier 734| berefitplan—orthe basie heatth benefit plan—a smatl—empt *
706| from—ineludingin—its—pott ¥ ntract—additionalmanaged—ear 735 arrier—offeringthe planmust—offerth P+ r—an—option—for
707| ane £ rEainment—provisions,—subjeet—+to—the approval—of+th 736| inereasingthe benefit hedute—amounts—by 4 percentannvatlty-
708 fftee;—which he potential—feor rErotiing £s—in—afanRer 737 6—ThePbasiehealtth benefit planshall includeallof¢th
709| +hatdeesnet—resultt—ininequitable treatmentof insured ¥ 738| benefit peeifiedin—subparagraph—4——how rr—thebasiehealth
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715 b—Coverage for cutpatient servicess 744| apply—teo—the standard health benefit plon and to the bast
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(12) 4333 STANDARDS TO ASSURE FAIR MARKETING.—
(a) Each small employer carrier shall actively market
health benefit plan coverage;—imeluding—the basicand standard
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coverage from another carrier because of the health status,

claims experience, industry, occupation, or geographic location

of the small employer.

(c) Theprovisiens—ef Paragraph (a) does skalt not apply

with respect to information provided by a small employer carrier

or agent to a small employer regarding the established

geographic service area or a restricted network provision of a

small employer carrier.

(d) A Ne small employer carrier shall not, directly or

indirectly, enter into any contract, agreement, or arrangement

with an agent that provides for or

paid to an agent for the sale of a

results in the compensation

health benefit plan to be

varied because of the health status, claims experience,

industry, occupation, or geographic location of the small

employer except if the compensation arrangement provides

compensation to an agent on the basis of percentage of premium,

provided that the percentage shall

not vary because of the

health status, claims experience, industry, occupation, or

geographic area of the small employer.

(o) 7

1
POy eE

11
{e)—FH—SHaxT

mpeRSation,—as—pE

+ + 1 £ £
preogramy—teo—an—agent—3fany;—F

standard—heatth berefit plans

(e)4£> A Ne small employer carrier shall not terminate,

fail to renew, or limit its contract or agreement of

representation with an agent for any reason related to the

health status, claims experience, occupation, or geographic

location of the small employers placed by the agent with the

small employer carrier unless the agent consistently engages in
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871| practices that violate this section or s. 626.9541. 900 (b)1. Subject to subparagraph 3., with respect to a small
872 (f)4gr A Ne small employer carrier or agent shall not 901| employer carrier that offers a health benefit plan to a small
873| induce or otherwise encourage a small employer to separate or 902| employer, information described in this paragraph is information
874| otherwise exclude an employee from health coverage or benefits 903| that concerns:
875| provided in connection with the employee’s employment. 904 a. The provisions of such coverage concerning an insurer’s
876 (g)+4h) Denial by a small employer carrier of an application 905 right to change premium rates and the factors that may affect
877 for coverage from a small employer shall be in writing and shall 906| changes in premium rates;
878 state the reason or reasons for the denial. 907 b. The provisions of such coverage that relate to
879 (h)4+) The commission may establish regulations setting 908 renewability of coverage;
880 forth additional standards to provide for the fair marketing and 909 c. The provisions of such coverage that relate to any
881 broad availability of health benefit plans to small employers in 910| preexisting condition exclusions; and
882| this state. 911 d. The benefits and premiums available under all health
883 (1)+43>» A violation of this section by a small employer 912 insurance coverage for which the employer is qualified.
884 carrier or an agent is shaldi—be an unfair trade practice under 913 2. Information required under this subsection shall be
885 s. 626.9541 or ss. 641.3903 and 641.3907. 914| provided to small employers in a manner determined to be
886 (J)+4k)» If a small employer carrier enters into a contract, 915 understandable by the average small employer, and shall be
887| agreement, or other arrangement with a third-party administrator 916| sufficient to reasonably inform small employers of their rights
888| to provide administrative, marketing, or other services relating 917| and obligations under the health insurance coverage.
889 to the offering of health benefit plans to small employers in 918 3. An insurer is not required under this subsection to
890| this state, the third-party administrator shall be subject to 919| disclose any information that is proprietary or a trade secret
891| this section. 920 under state law.
892 ﬂ-(%‘}—)— DISCLOSURE OF INFORMATION.— 921 ﬂ-(%—)— SMALL EMPLOYERS ACCESS PROGRAM.—
893 (a) In connection with the offering of a health benefit 922 (k) Benefits.—Fhebenefits provided by the plan—shallbe
894| plan to a small employer, a small employer carrier: 923| +he—same—as—the coverage reguired for small ecmpltoyers—under
895 1. Shall make a reasonable disclosure to such employer, as 924| subseetien—{12)}= Upon the approval of the office, the insurer
896| part of its solicitation and sales materials, of the 925| may afse establish an optional mutually supported benefit plan
897| availability of information described in paragraph (b); and 926| that whieh is an alternative plan developed within a defined
898 2. Upon request of the small employer, provide such 927 geographic region of this state or any other such alternative
899| information. 928| plan that whieh will carry out the intent of this subsection.
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Any small employer carrier issuing new health benefit plans may
offer a benefit plan with coverages similar to, but not less
than, any alternative coverage plan developed pursuant to this
subsection.

ﬂ-{%@)— APPLICABILITY OF OTHER STATE LAWS.—

(a) Except as expressly provided in this section, a law
requiring coverage for a specific health care service or
benefit, or a law requiring reimbursement, utilization, or
consideration of a specific category of licensed health care
practitioner, does not apply to a—standarder basie health

bepefit planpols ¥ atraet—or a limited benefit policy or
contract offered or delivered to a small employer unless that
law is made expressly applicable to such policies or contracts.
A law restricting or limiting deductibles, coinsurance,

copayments, or annual or lifetime maximum payments does not

apply to any health plan policy—inetudinga—standarder—bast

health benefit planpels 2 rtraetsy offered or delivered to

a small employer unless such law is made expressly applicable to

such policy or contract. Hew £ ¥ mati—empt r—earrier
+ ££ + 13 1 1 11 1 +h + & P= 2N £+ il
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(b)4e> Any second tier assessment paid by a carrier

pursuant to paragraph (11) (j) may be credited against
assessments levied against the carrier pursuant to s. 627.6494.
(c)+4e Notwithstanding chapter 641, a health maintenance

organization may is—awtherized—te issue contracts providing

benefits equal to the standard—healtih benefit plan;—the bast

heatthbenefitplaon—and—+the limited benefit policy authorized
by this section.

(16)++7» RESTRICTIONS ON COVERAGE.—

(a) A plan under which coverage is purchased in whole or in
part with any state or federal funds through an exchange created
pursuant to the federal Patient Protection and Affordable Care
Act, Pub. L. No. 111-148, may not provide coverage for an
abortion, as defined in s. 390.011 (1), except if the pregnancy
is the result of an act of rape or incest, or in the case where
a woman suffers from a physical disorder, physical injury, or
physical illness, including a life-endangering physical
condition caused by or arising from the pregnancy itself, which

would, as certified by a physician, place the woman in danger of
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987 death unless an abortion is performed. Coverage is deemed to be 1016 Section 3. Subsection (3) of section 627.642, Florida

988| purchased with state or federal funds if any tax credit or cost- 1017 Statutes, is amended to read:

989 sharing credit is applied toward the plan. 1018 627.642 Outline of coverage.—

990 (b) This subsection does not prohibit a plan from providing 1019 (3) In addition to the outline of coverage, a policy as

991| any person or entity with separate coverage for an abortion if 1020| specified in s. 627.6699(3) (k) €27-66993)4+)> must be

992 such coverage is not purchased in whole or in part with state or 1021| accompanied by an identification card that contains, at a

993 federal funds. 1022| minimum:

994 (c) As used in this section, the term “state” means this 1023 (a) The name of the organization issuing the policy or the

995| state or any political subdivision of the state. 1024| name of the organization administering the policy, whichever

996 (17)+4#8) RULEMAKING AUTHORITY.—The commission may adopt 1025 applies.

997 rules to administer this section, including rules governing 1026 (b) The name of the contract holder.

998| compliance by small employer carriers and small employers. 1027 (c) The type of plan only if the plan is filed in the

999 Section 2. Section 627.66997, Florida Statutes, is created 1028 state, an indication that the plan is self-funded, or the name
1000| to read: 1029| of the network.
1001 627.66997 Stop-loss insurance.— 1030 (d) The member identification number, contract number, and
1002 (1) A plan established or maintained by an individual small 1031 policy or group number, if applicable.
1003| employer in accordance with the Employee Retirement Income 1032 (e) A contact phone number or electronic address for
1004 Security Act of 1974 (ERISA), Pub. L. No. 93-406, may provide a 1033 authorizations and admission certifications.
1005| policy of stop-loss coverage, as defined in s. 627.6482, in lieu 1034 (f) A phone number or electronic address whereby the
1006| of the requirements of s. 627.6699 if the policy has an 1035| covered person or hospital, physician, or other person rendering
1007| aggregate attachment point that is lower than the greatest of: 1036| services covered by the policy may obtain benefits verification
1008 (a) Two thousand dollars times the number of employees; 1037 and information in order to estimate patient financial
1009 (b) One hundred twenty percent of expected claims; or 1038| responsibility, in compliance with privacy rules under the
1010 (c) Ten thousand dollars. 1039 Health Insurance Portability and Accountability Act.
1011 (2) Health insurance providers shall use a consistent 1040 (g) The national plan identifier, in accordance with the
1012| method of determining the number of covered employees of an 1041 compliance date set forth by the federal Department of Health
1013| employer. Such method may include, but is not limited to, the 1042| and Human Services.
1014 average number of employees employed on an annual basis or the 1043
1015| number of employees employed on a uniform annual date. 1044| The identification card must present the information in a
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1045 readily identifiable manner or, alternatively, the information 1074 (a) Each health insurance issuer that offers individual
1046| may be embedded on the card and available through magnetic 1075| health insurance shall actively market coverage to eligible
1047 stripe or smart card. The information may also be provided 1076 individuals in the state. The provisions of s. 627.6699(12)
1048| through other electronic technology. 1077| 6296699413 ) that apply to small employer carriers that market
1049 Section 4. Paragraph (g) of subsection (7) and paragraph 1078| policies to small employers shall also apply to health insurance
1050 (a) of subsection (8) of section 627.6475, Florida Statutes, are 1079 issuers that offer individual health insurance with respect to
1051| amended to read: 1080| marketing policies to individuals.
1052 627.6475 Individual reinsurance pool.— 1081 Section 5. Subsection (2) of section 627.657, Florida
1053 (7) INDIVIDUAL HEALTH REINSURANCE PROGRAM.— 1082 Statutes, is amended to read:
1054 (g) Except as otherwise provided in this section, the board 1083 627.657 Provisions of group health insurance policies.—
1055| and the office shall have all powers, duties, and 1084 (2) The medical policy as specified in s. 627.6699(3) (k)
1056| responsibilities with respect to carriers that issue and 1085| €279-669943)+3)> must be accompanied by an identification card
1057 reinsure individual health insurance, as specified for the board 1086 that contains, at a minimum:
1058| and the office in s. 627.6699(11) with respect to small employer 1087 (a) The name of the organization issuing the policy or name
1059 carriers, including, but not limited to, the provisions of s. 1088 of the organization administering the policy, whichever applies.
1060 627.6699(11) relating to: 1089 (b) The name of the certificateholder.
1061 1. Use of assessments that exceed the amount of actual 1090 (c) The type of plan only if the plan is filed in the
1062 losses and expenses. 1091 state, an indication that the plan is self-funded, or the name
1063 2. The annual determination of each carrier’s proportion of 1092 of the network.
1064 the assessment. 1093 (d) The member identification number, contract number, and
1065 3. Interest for late payment of assessments. 1094| policy or group number, if applicable.
1066 4. Authority for the office to approve deferment of an 1095 (e) A contact phone number or electronic address for
1067| assessment against a carrier. 1096| authorizations and admission certifications.
1068 5. Limited immunity from legal actions or carriers. 1097 (f) A phone number or electronic address whereby the
1069 6. Development of standards for compensation to be paid to 1098 covered person or hospital, physician, or other person rendering
1070 agents. Such standards shall be limited to those specifically 1099| services covered by the policy may obtain benefits verification
1071 enumerated in s. 627.6699(12) (d) 627669913 {-. 1100 and information in order to estimate patient financial
1072 7. Monitoring compliance by carriers with this section. 1101 responsibility, in compliance with privacy rules under the
1073 (8) STANDARDS TO ASSURE FAIR MARKETING.— 1102 Health Insurance Portability and Accountability Act.
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1103 (g) The national plan identifier, in accordance with the 1132 expense insurance, or any combination of these coverages, shall
1104 compliance date set forth by the federal Department of Health 1133| provide that an employee or member whose insurance under the
1105| and Human Services. 1134| group policy has been terminated for any reason, including
1106 1135| discontinuance of the group policy in its entirety or with
1107 The identification card must present the information in a 1136 respect to an insured class, and who has been continuously
1108 readily identifiable manner or, alternatively, the information 1137 insured under the group policy, and under any group policy
1109| may be embedded on the card and available through magnetic 1138| providing similar benefits that the terminated group policy
1110| stripe or smart card. The information may also be provided 1139| replaced, for at least 3 months immediately prior to
1111| through other electronic technology. 1140| termination, shall be entitled to have issued to him or her by
1112 Section 6. Paragraph (e) of subsection (2) of section 1141 the insurer a policy or certificate of health insurance,
1113 627.6571, Florida Statutes, is amended to read: 1142 referred to in this section as a “converted policy.” A group
1114 627.6571 Guaranteed renewability of coverage.— 1143| insurer may meet the requirements of this section by contracting
1115 (2) An insurer may nonrenew or discontinue a group health 1144 with another insurer, authorized in this state, to issue an
1116 insurance policy based only on one or more of the following 1145 individual converted policy, which policy has been approved by
1117 conditions: 1146| the office under s. 627.410. An employee or member shall not be
1118 (e) In the case of an insurer that offers health insurance 1147 entitled to a converted policy if termination of his or her
1119| coverage through a network plan, there is no longer any enrollee 1148| insurance under the group policy occurred because he or she
1120| 1in connection with such plan who lives, resides, or works in the 1149| failed to pay any required contribution, or because any
1121 service area of the insurer or in the area in which the insurer 1150 discontinued group coverage was replaced by similar group
1122 is authorized to do business and—in—th = £—th et —gretp 1151 coverage within 31 days after discontinuance.
1123 market;—theinsurer would denyenrollment—with respeet—to—such 1152 (11) ALTERNATIVE PLANS.—The—insurer shall,—in additieonto
1124| plreasr—under—s—627-6690450+). 1153| £k ption—reguired—b 2 tien—{+0)—effer—th tandard
1125 Section 7. Subsection (11) of section 627.6675, Florida 1154 heatth benefit plan,—as established pursuwant—teos+—627-6690 12—
1126 Statutes, is amended to read: 1155 The insurer may, at its option, aise offer alternative plans for
1127 627.6675 Conversion on termination of eligibility.—Subject 1156 group health conversion in addition to the plans required by
1128| to all of the provisions of this section, a group policy 1157| this section.
1129| delivered or issued for delivery in this state by an insurer or 1158 Section 8. Paragraph (e) of subsection (2) of section
1130| nonprofit health care services plan that provides, on an 1159 641.31074, Florida Statutes, is amended to read:
1131| expense-incurred basis, hospital, surgical, or major medical 1160 641.31074 Guaranteed renewability of coverage.—
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1161 (2) A health maintenance organization may nonrenew or
1162 discontinue a contract based only on one or more of the
1163 following conditions:
1164 (e) There is no longer any enrollee in connection with such
1165| plan who lives, resides, or works in the service area of the
1166 health maintenance organization or in the area in which the

1167| health maintenance organization is authorized to do business

1168| and—in—th = £—th et —group—market—th reantzation
1169 vortd—den rrotiment—withrespeet—£ gveh—plan—ander

1170| £279-6699+45)++).

1171 Section 9. Subsection (10) of section 641.3922, Florida

1172| Statutes, is amended to read:

1173 641.3922 Conversion contracts; conditions.—Issuance of a
1174 converted contract shall be subject to the following conditions:
1175 (10) ALTERNATE PLANS.—Fhe—health maintenan rgantratien
1176 Eatt £

d 1t b £ 4 + hed
S—ReaTr Tt <

+ 4 1 iG]
r—a SRGaE et —Pp o ST ST

1177| pursvant—* —627-66089{12)~= The health maintenance organization

1178| may, at its option, afse offer alternative plans for group

1179| health conversion in addition to those required by this section,
1180| provided any alternative plan is approved by the office or is a
1181 converted policy, approved under s. 627.6675 and issued by an
1182 insurance company authorized to transact insurance in this

1183| state. Approval by the office of an alternative plan shall be
1184| Dbased on compliance by the alternative plan with the provisions
1185 of this part and the rules promulgated thereunder, applicable
1186| provisions of the Florida Insurance Code and rules promulgated
1187| thereunder, and any other applicable law.

1188 Section 10. This act shall take effect July 1, 2015.
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Committee Agenda Request

To: Senator Lizbeth Benacquisto, Chair
Committee on Banking and Insurance

Subject: Committee Agenda Request

Date: March 5, 2015

I respectfully request that Senate Bill #968, relating to Employee Health Care Plans, be placed
on the:

[] committee agenda at your earliest possible convenience.

2 next committee agenda.

%47 L7

Senator Nancy C. Detert
Florida Senate, District 28

File signed original with committee office $-020 (03/2004)
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LEGISLATIVE ACTION
Senate . House
Comm: RCS
03/23/2015

The Committee on Banking and Insurance (Hukill) recommended the

following:
Senate Amendment (with title amendment)

Delete everything after the enacting clause
and insert:

Section 1. Section 627.422, Florida Statutes, is amended to
read:

627.422 Assignment of policies; limitations on post-loss

assignment of benefits.—

(1) A policy may be assignable, or not assignable, as

provided by its terms. Subject to its terms relating to
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assignability, any life or health insurance policy under the
terms of which the beneficiary may be changed upon the sole
request of the policyowner may be assigned either by pledge or
transfer of title, by an assignment executed by the policyowner

alone and delivered to the insurer, regardless of whether er—met

the pledgee or assignee is the insurer. Any such assignment

entitles shatt—entitle the insurer to deal with the assignee as
the owner or pledgee of the policy in accordance with the terms
of the assignment, until the insurer has received at its home
office written notice of termination of the assignment or pledge
or written notice by or on behalf of some other person claiming
some interest in the policy in conflict with the assignment.

(2) A property insurance policy may limit the post-loss

assignment of benefits, rights, causes of action, or other

contractual rights under the policy which apply to a loss on a

structure, or the contents of personal property contained

therein, except that an insured may assign the benefit of

receiving payment under the policy directly to a person or

entity providing services or materials to mitigate or repair

damage arising directly from a covered loss. Such assignment is

limited solely to designating the person or entity as a copayee

for the benefit of payment for the services or materials

provided. The insured has the exclusive right to enforce payment

of the post-loss benefits under the policy and may not assign

that right to another person or entity. A post-loss assignment

in violation of this subsection is void.

Section 2. This act shall take effect July 1, 2015.
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And the title is amended as follows:
Delete everything before the enacting clause

and insert:

A bill to be entitled

An act relating to the assignment of post-loss
property insurance policy benefits; amending s.
627.422, F.S.; authorizing a property insurance policy
to limit the post-loss assignment of certain benefits
or rights that apply to specified losses; providing an
exception that authorizes the insured to assign the
benefit of receiving payment to a person or entity
providing specified services or materials; specifying
limitations on such assignment; providing that a post-
loss assignment in violation of the act is void;

providing an effective date.
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LEGISLATIVE ACTION
Senate . House
Comm: RCS
03/23/2015

The Committee on Banking and Insurance (Negron) recommended the

following:

Senate Amendment to Amendment (396478) (with title

amendment)

Delete lines 23 - 36
and insert:

(2) A property insurance policy may prohibit the post-loss

assignment of benefits, rights, causes of action, or other

contractual rights under the policy, except that a policyholder

may assign the benefit of payment:

(a) Up to $3,000, to a person or entity that provides
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services or materials to mitigate or repair damage that directly

arises from a covered loss. Such assignment is limited solely to

designating the person or entity as a copayee for the benefit of

payment for the reasonable value of services or materials

provided. The policyholder has the exclusive right to enforce

payment of the post-loss benefits under the policy and may not

assign that right to another person or entity.

(b) To compensate a public adjuster for services authorized

by s. 626.854(11). The assignment may only be for compensation

due to the public adjuster by the policyholder and may not

include any assignment of other benefits under the policy. This

paragraph does not change the obligations, if any, of the

insurer to issue to the policyholder a check for payment in the

name of the policyholder or mortgageholder.

(c) To an attorney who represents the policyholder only if

the assignment provides that the benefits are to be paid to the

attorney for disbursement of the funds by the attorney to repair

the property at the direction of the policyholder.

(3) A post-loss assignment in violation of subsection (2)

is void.

Section 2. Subsection (16) of section 626.854, Florida
Statutes, is amended to read:

626.854 “Public adjuster” defined; prohibitions.—The
Legislature finds that it is necessary for the protection of the
public to regulate public insurance adjusters and to prevent the
unauthorized practice of law.

(16) (a) A licensed contractor under part I of chapter 489,

or a subcontractor, may not adjust a claim on behalf of an

insured unless licensed and compliant as a public adjuster under
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this chapter. However, the contractor may discuss or explain a
bid for construction or repair of covered property with the
residential property owner who has suffered loss or damage
covered by a property insurance policy, or the insurer of such
property, 1if the contractor is doing so for the usual and
customary fees applicable to the work to be performed as stated
in the contract between the contractor and the insured.

(b) An assignment or agreement that transfers the authority

to adjust, negotiate, or settle any portion of a claim to such

contractor or subcontractor or that is otherwise in violation of

this section 1s wvoid.

Section 2. Subsection (11) of section 626.8651, Florida
Statutes, is amended to read:

626.8651 Public adjuster apprentice license;
qualifications.—

(11) A public adjuster apprentice has the same authority as
the licensed public adjuster or public adjusting firm that
employs the apprentice except that an apprentice may not execute
contracts for the services of a public adjuster or public

adjusting firm and is limited in his or her ability to mayrmet

solicit contracts for the services execept—under—thedireect

Supervision—and—guidance of the supervisory public adjuster. A

public adjuster apprentice may only solicit contracts for the

supervisory public adjuster under the general supervision of the

supervisory public adjuster; provided, however, that the public

adjuster apprentice may only solicit contracts if the public

adjuster apprentice has appeared at a residence without a prior

appointment if the apprentice is under the direct supervision of

the supervisory public adjuster. A public adjuster apprentice
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may not solicit contracts for natural disaster claims within 30

days after the declaration of the natural disaster except under

the direct supervision of a supervisory public adjuster. An

individual may not be, act as, or hold himself or herself out to
be a public adjuster apprentice unless the individual is
licensed and holds a current appointment by a licensed public
all-lines adjuster or a public adjusting firm that employs a
licensed all-lines public adjuster.

Section 3. Subsection (4) is added to section 627.405,
Florida Statutes, to read:

627.405 Insurable interest; property.—

(4) Insurable interest does not survive an assignment,

except to a subsequent purchaser of the property who acquires

insurable interest following a loss.

================= T I TLE AMENDMEN T ================

And the title is amended as follows:
Delete lines 44 - 53

and insert:
An act relating to insurance claims; amending s.
627.422, F.S.; authorizing a property insurance policy
to prohibit the post-loss assignment of certain
benefits or rights that apply to specified losses;
providing exceptions; providing that a post-loss
assignment in violation of the act is wvoid; amending
S. 626.854, F.S.; providing that an assignment or
agreement that transfers authority to adjust,
negotiate, or settle a claim or that violates other

specified provisions is void; amending s. 626.8651,
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98 F.S.; revising the authority of public adjuster

99 apprentices; amending s. 627.405, F.S.; prohibiting
100 assignment of an insurable interest except to
101 subsequent purchasers after a loss;
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BILL:

CS/SB 1064

INTRODUCER:  Banking and Insurance Committee and Senator Hukill

SUBJECT: Assignment of Post-loss Insurance Policy Benefits
DATE: March 23, 2015 REVISED:
ANALYST STAFF DIRECTOR REFERENCE ACTION
1. Billmeier Knudson Bl Fav/CS
2. JU
3. RC
Please see Section IX. for Additional Information:
COMMITTEE SUBSTITUTE - Substantial Changes
Summary:

CS/SB 1064 amends s. 627.422, F.S., to provide that a property insurance policy may prohibit
the post-loss assignment of benefits except that a policyholder may assign the benefit of
payment:

Up to $3,000, to an entity that provides services or materials to mitigate or repair damage that
directly arises from a covered loss. The assignment is limited solely to designating that entity
as a copayee for the benefit of payment. The policyholder has the exclusive right to enforce
payment of the post-loss benefits under the policy and may not assign that right to another
person or entity.

To compensate a public adjuster. The assignment may only be for compensation due to the
public adjuster by the policyholder and may not include any assignment of other benefits
under the policy.

To an attorney who represents the policyholder only if the assignment provides that the
benefits are to be paid to the attorney for disbursement of the funds by the attorney to repair
the property at the direction of the policyholder.

The bill provides that a post-loss assignment in violation of provisions of the bill is void.

The bill provides that an insurable interest does not survive an assignment except to a subsequent
purchaser who acquires an insurable interest following a loss.



BILL: CS/SB 1064 Page 2

The bill amends s. 626.8651, F.S., relating to the licensure of public adjuster apprentices. It
expands the ability of a public adjuster apprentice to solicit contracts for the services of the
supervisory public adjuster. The bill allows public adjuster apprentices to solicit contracts while
under the “general supervision” of a supervisory public adjuster rather than the “direct
supervision and guidance” of the supervisory public adjuster. The bill maintains the direct
supervision requirement in two situations: (1) if the public adjuster apprentice has appeared at a
residence without a prior appointment; and (2) within 30 days after the declaration of the natural
disaster.

Present Situation:
Background on Assignment of Benefits

An assignment is the transfer of the rights of one party under a contract to another party. Current
law generally allows an insurance policyholder to assign the benefits of the policy, such as the
right to be paid, to another party. Once an assignment is made, the assignee can take action to
enforce the contract. Accordingly, if the benefits are assigned and the insurer refuses to pay, the
assignee can file a lawsuit against the insurer to recover the benefits. Section 627.422, F.S.,
governs assignability of insurance contracts and provides that a policy may or may not be
assignable according to its terms. In Lexington Insurance Company v. Simkins Industries,* the
court held that a provision in an insurance contract prohibiting assignment was enforceable under
the plain language of s. 627.422, F.S. The court explained that the purpose of a provision
prohibiting assignment was to protect an insurer against unbargained-for risks.2 However,
Florida courts have held that an assignment made after the loss is valid even if the contract states
otherwise.® In Continental Casualty Company v. Ryan Incorporated,* the court noted that it is a
“well-settled rule that [anti-assignment provisions do] not apply to an assignment after loss. A
court recently explained that the rationale for post-loss assignments is that “[a]n assignment of
the policy, or rights under the policy, before the loss is incurred transfers the insurer's contractual
relationship to a party with whom it never intended to contract, but an assignment after loss is
simply the transfer of the right to a claim for money” and “has no effect upon the insurer's duty
under the policy.”?®

Assignments have been prohibited by statute in other insurance contexts. In Kohl v. Blue Cross
Blue Shield of Florida, Inc.,® the court found anti-assignment language was sufficiently clear and
upheld language prohibiting the assignment of a health insurance claim. The court explained that
anti-assignment clauses “prohibiting an insured's assignments to out-of-network medical

1704 So.2d 1384 (Fla. 1998).

21d. at 1386.

3 See West Florida Grocery Company v. Teutonia Fire Insurance Company, 77 So. 209 (Fla. 1917); Better Construction, Inc.
v. National Union Fire Insurance Company of Pittsburgh, 651 So.2d 141 (Fla. 3d DCA 1995)(reversal a dismissal based on a
no-assignment provision because “a provision against assignment of an insurance policy does not bar an insured’s assignment
of an after-loss claim”); Gisela Investments v. Liberty Mutual Ins. Co., 452 So.2d 1056 (Fla. 3d DCA 1984)(holding that a
“provision in a policy of insurance which prohibits assignment thereof except with consent of the insurer does not apply to
prevent assignment of the claim or interest in the insurance money then due, after loss™).

4974 So0.2d 368, 377 n. 7 (Fla. 2008)

5> Wehr Constructors, Inc. v. Assurance Company of America, 384 S.W.3d 680, 683 (Ky. 2012).

6955 S0.2d 1140 (Fla. 4™ DCA 2007).
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providers are valuable tools in persuading health [care] providers to keep their costs down and as
such override the general policy favoring the free alienability of choses in action.”’

Assignment of Benefits in Property Insurance Cases

Assignment of benefits is becoming increasingly common in property insurance claims,
especially in water damage claims where a homeowner assigns his or her right to receive benefits
under their property insurance policy to a contractor or vendor who repairs the damaged
property. In a recent presentation to the Florida House of Representatives Insurance and Banking
Subcommittee, Citizens Property Insurance Company (“Citizens”) provided its 2013 litigation
study statistics. Water claims represented 50 percent of all new reported claims and 75percent of
all litigation.® Citizens reported that during accident years 2007-2010, the percentage of water
cases in which there was an assignment of benefits was less than 1 percent each year. In 2011,
the percentage of water cases in which there was an assignment of benefits was 2.32 percent. In
2012, it was 8.26 percent and in 2013, it was 10.93 percent.® Citizens reported that its loss
adjustment expense in a litigated claim involving assignment of benefits is 60 percent higher
than a litigated claim without an assignment of benefits.

Ongoing Litigation Involving Assignment of Benefits

At least four cases are pending in state appellate courts relating to assignment of benefits. In
Security First Insurance Company v. Florida Office of Insurance Regulation,'! an insurer is
appealing the Office of Insurance Regulation’s denial of policy language that would prohibit the
assignment of “any benefit or post-loss right” without the consent of the insurer. On March 24,
2015, the Fourth District Court of Appeal is scheduled to hear oral arguments in three cases
relating to assignment of benefits to water remediation companies. In those cases, the water
remediation companies are arguing that post-loss benefits are freely assignable and the insurers
are arguing that the assignments of benefits to water remediation companies are invalid.!2

Insurable Interest

Section 627.405, F.S., provides that no contract of insurance of property or of any interest in
property or arising from property shall be enforceable as to the insurance except for the benefit
of persons having an insurable interest in the things insured as at the time of the loss. “Insurable
interest” means any actual, lawful, and substantial economic interest in the safety or preservation
of the subject of the insurance free from loss, destruction, or pecuniary damage or impairment.*?
There is ongoing litigation over whether an assignee water remediation company has an

"1d. at 1144-1145.

8 See PowerPoint presentation by Citizens Property Insurance Company to the Florida House of Representatives Insurance
and Banking Subcommittee, February 9, 2015 (on file with the Florida Senate Banking and Insurance Committee).

% See Id.

10 See Id.

11 Case No. 1D14-1865 (Fla. 1 DCA). Briefing is complete and oral argument is not scheduled. The court will likely decide
the case on the briefs.

12 ASAP Restoration and Construction, Inc. v. Tower Hill Signature Inc. Co., Case No. 4D13-4174 (Fla. 4" DCA), One Call
Property Services, Inc. v. Security First Insurance Company, Case No. 4D14-424 (Fla. 4™ DCA), Emergency Services 24,
Inc. v. United Property Casualty Ins. Co., Case No. 4D14-576 (Fla. 4" DCA).

13 See s. 627.405(2), F.S.
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insurable interest in the property. For example, in ASAP Restoration and Construction, Inc. v.
Tower Hill Signature Inc. Co., Case No. 4D13-4174 (Fla. 4" DCA), the insurer is arguing that
the water remediation company cannot bring a lawsuit to enforce the assigned insurance post-
loss benefits because the company had no insurable interest in the property at the time of loss.*
The water remediation company argues that s. 627.405, F.S., does not prohibit the action because
the company, as assignee, “stands in the shoes of the insured” and can bring the same actions the
insured can bring.™

Public Adjusters

Public adjusters are required to be qualified and licensed by the Department of Financial
Services (DFS). A public adjuster is a person “who, for money, commission, or any other thing
of value, prepares, completes, or files an insurance claim form for an insured or third-party
claimant or who, for money, commission, or any other thing of value, acts on behalf of, or aids
an insured or third-party claimant in negotiating for or effecting the settlement of a claim or
claims for loss or damage covered by an insurance contract or who advertises for employment as
an adjuster of such claims.”*® There are currently other limitations and regulations regarding
public adjusting. For example, a licensed contractor or subcontractor may not adjust a claim on
behalf of an insured unless licensed and compliant as a public adjuster under ch. 626, F.S.Y’
However, the contractor may discuss or explain a bid for construction or repair of covered
property with the residential property owner who has suffered a loss or damage covered by a
property insurance policy, or the insurer of such property, if the contractor is doing so for the
usual and customary fees applicable to the work to be performed as stated in the contract
between the contractor and the insured.*® Current law also contains a public adjuster conflict of
interest section that prohibits public adjusters from participating, directly or indirectly, in the
reconstruction, repair, or remediation of the insured property that is the subject of the claim or
engaging in any other activity that could reasonably be construed as a conflict of interest.

Public Adjuster Apprentices

Section 626.8541, F.S., defines a “public adjuster apprentice” as any person who is not a licensed
public adjuster, who is employed by or has a contract with a licensed and appointed public
adjuster in good standing with the DFS or a public adjusting firm that employs at least one
licensed and appointed public adjuster in good standing with the DFS to assist a public adjuster
in conducting business under the license. A public adjuster apprentice must work with a licensed
and appointed public adjuster for a period of 12 months prior to being eligible for appointment as
a licensed public adjuster.®

14 See ASAP Restoration and Construction, Inc. v. Tower Hill Signature Inc. Co., Case No. 4D13-4174 (Fla. 4" DCA),
Answer Brief of Appellee at p. 36.

15 See ASAP Restoration and Construction, Inc. v. Tower Hill Signature Inc. Co., Case No. 4D13-4174 (Fla. 4" DCA), Reply
Brief of Appellent at p. 13.

16 See s. 626.854(1), F.S.

17 See s. 626.854(16), F.S.

18 d.

19 See 5. 626.8541(2), F.S.
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Section 626.8651(11), F.S., prohibits a public adjuster apprentice from executing contracts for
the services of a public adjuster. The statute also provides that a public adjuster apprentice may
not solicit contracts for the services except under the direct supervision and guidance of the
supervisory public adjuster. “Direct supervision and guidance” and “solicit” are not defined in
S. 626.8651(11), F.S. On at least two occasions, the DFS has attempted to define “direct
supervision” and “solicitation” by rule and has been subject to a rule challenge proceeding.?

According to the DFS, there are 1,422 licensed public adjusters (1,133 appointed) and 93
licensed public adjuster apprentices (65 appointed).?

Effect of Proposed Changes:
Assignment of Benefits

The bill provides that a property insurance policy may prohibit the post-loss assignment of
benefits, rights, causes of action, or other contractual rights under the policy, except that a
policyholder may assign the benefit of payment:

e Up to $3,000, to a person or entity that provides services or materials to mitigate or repair
damage that directly arises from a covered loss. Such assignment is limited solely to
designating the person or entity as a copayee for the benefit of payment for the reasonable
value of services or materials provided. The policyholder has the exclusive right to enforce
payment of the post-loss benefits under the policy and may not assign that right to another
person or entity.

e To compensate a public adjuster for services authorized by s. 626.854(11), F.S. The
assignment may only be for compensation due to the public adjuster by the policyholder and
may not include any assignment of other benefits under the policy. The bill does not change
the obligations, if any, of the insurer to issue to the policyholder a check for payment in the
name of the policyholder or mortgageholder.

e To an attorney who represents the policyholder only if the assignment provides that the
benefits are to be paid to the attorney for disbursement of the funds by the attorney to repair
the property at the direction of the policyholder.

The bill provides that a post-loss assignment in violation of provisions of the bill is void.

The bill provides that an insurable interest does not survive an assignment except to a subsequent
purchaser who acquires an insurable interest following a loss. It is not clear whether the
policyholder will retain an insurable interest in the policy if an assignment is made and later
determined to be void.

20 See Florida Association of Public Insurance Adjusters, Inc. v. Department of Financial Services, Division of Agent and
Agency Services, Division of Administrative Hearings Case No. 13-1633RP (association argued that the DFS did not have the
authority to define “direct supervision” as physical presence) and Florida Association of Public Insurance Adjusters, Inc. v.
Department of Financial Services, Division of Agent and Agency Services, Division of Administrative Hearings Case No. 14-
4196RP (association argued that the DFS did not have the authority to limit solicitation by public adjuster apprentices to
those “under the direct supervision of the supervising public adjuster”).

2L Email from the DFS staff dated March 24, 2015 (on file with the Banking and Insurance Committee).
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Public Adjusters

This bill provides that any assignment or agreement purporting to transfer the authority to adjust,
negotiate, or settle any portion of a claim to a contractor or subcontractor, or that is otherwise in
derogation of the public adjuster contractor prohibition section is void. The bill appears to have
the effect of prohibiting a vendor from disputing the amount of payment with the insurer under
an assignment of benefits. Thus, if a property insurance policy permitted a post-loss assignment,
the assignment would be limited to payment of a fixed amount to the vendor.

Public Adjuster Apprentices

This bill amends s. 626.8651, F.S., relating to the licensure of public adjuster apprentices. The
bill expands the ability of a public adjuster apprentice to solicit contracts for the services of the
supervisory public adjuster. The bill allows public adjuster apprentices to solicit contracts while
under the “general supervision” of a supervisory public adjuster rather than the “direct
supervision and guidance” of the supervisory public adjuster. The bill maintains the direct
supervision requirement in two situations: (1) if the public adjuster apprentice has appeared at a
residence without a prior appointment; and (2) within 30 days after the declaration of the natural
disaster.

The bill does not define “general supervision” or “direct supervision.” Current law does not
define “natural disaster claims” or “declaration of the natural disaster.” The Insurance Adjusters
Law does impose specified requirements on public adjusters based on “events that are the subject
of a declaration of a state of emergency by the Governor.”

This bill takes effect on July 1, 2015.
Constitutional Issues:

A. Municipality/County Mandates Restrictions:

None.

B. Public Records/Open Meetings Issues:
None.

C. Trust Funds Restrictions:
None.

D. Other Constitutional Issues:

Avrticle |, s. 2, Fla. Const., provides that all persons have the right to acquire, possess and
protect property. Opponents of the bill may argue that an insurance claim is chose in
action and therefore is a property interest.?? Accordingly, it could be argued that the

22 See Castellanos v. Citizens Property Insurance Corp., 98 So.3d 1180, 1183 (Fla. 3d DCA 2012)(explaining that an
“insurance claim is a chose in action and because personal property is an asset)(citations omitted); Sunspan Engineering &
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VI.

VII.

assignment of a post-loss insurance claim cannot be prohibited. The Florida Supreme
Court has held that property rights are not absolute:

Of course, even constitutionally protected property rights are not absolute,
and are held subject to the fair exercise of the power inherent in the State
to promote the general welfare of the people through regulations that are
reasonably necessary to secure the health, safety, good order, and general
welfare.?

The court weighs whether the statute is reasonably necessary to accomplish the asserted
state goals at the cost of offending property interests protected by the Florida
Constitution. If this bill is challenged, the court would have to determine whether its
provisions are reasonably necessary to justify the limitation on the property rights.?*

Fiscal Impact Statement:

A. Tax/Fee Issues:
None.
B. Private Sector Impact:

The bill removes some restrictions on the activities of public adjuster apprentices.
Removal of these restrictions may allow apprentices to solicit more business for the
supervisory public adjuster.

C. Government Sector Impact:
None.
Technical Deficiencies:

The bill amends s. 627.405, F.S., to state that “an insurable interest does not survive an
assignment, except to a subsequent purchaser of the property who acquires insurable interest
following a loss.” The intent of the language is to specify that the recipient of an assignment will
not have an insurable interest. The bill, however, simply states that insurable interest does not
survive an assignment. It is not clear whether the policyholder will retain an insurable interest in
the policy if an assignment is made and later determined to be void..

Related Issues:

None.

Const. Co. v. Spring-Lock Scaffolding Co., 310 So.2d 4, 8 (Fla. 1975)( noting that “it has been held that a vested cause of
action, or ‘chose in action’ is personal property entitled to protection from arbitrary laws).
23 Shriners Hospitals for Crippled Children v. Zrillic, 563 So.2d 64 (Fla. 1990).

2d.
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VIII. Statutes Affected:
This bill substantially amends section 627.422 of the Florida Statutes.
IX. Additional Information:

A. Committee Substitute — Statement of Substantial Changes:
(Summarizing differences between the Committee Substitute and the prior version of the bill.)

CS by Banking and Insurance on March 23, 2015:

The CS is a delete-all amendment that substantially changes the bill. Changes include:

e Adding a provision to void an assignment if it transfers the authority to adjust a claim
to a contractor or subcontractor.

e Changing the supervision requirements for public adjuster apprentices.

e Providing that an insurable interest does not survive an assignment.

e Allowing a property insurance contract to prohibit post-loss assignment of benefits
with three exceptions and provide an invalid assignment is void.

B. Amendments:

None.

This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate.
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Florida Senate - 2015 SB 1064

By Senator Hukill

8-00788-15 20151064
A bill to be entitled
An act relating to the assignment of post-loss
insurance policy benefits; amending s. 627.422, F.S.;
providing that the post-loss benefits under a policy
may be assignable or not assignable as provided by the

terms of the policy; providing an effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Section 627.422, Florida Statutes, is amended to
read:
627.422 Assignment of policies.—A policy or the post-loss

benefits provided under the policy may be assignable, or not

assignable, as provided by the i%s terms of the policy. Subject
to the policy’s i%ts terms relating to assignability, any life or
health insurance policy under the terms of which the beneficiary
may be changed upon the sole request of the policyowner may be
assigned either by pledge or transfer of title, by an assignment
executed by the policyowner alone and delivered to the insurer,
whether or not the pledgee or assignee is the insurer. Any such
assignment entitles shall—entitte the insurer to deal with the
assignee as the owner or pledgee of the policy in accordance
with the terms of the assignment, until the insurer has received
at its home office written notice of termination of the
assignment or pledge or written notice by or on behalf of some
other person claiming some interest in the policy in conflict
with the assignment.

Section 2. This act shall take effect July 1, 2015.

Page 1 of 1
CODING: Words strieken are deletions; words underlined are additions.
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Dear Chairwoman Benacquisto:
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on your next agenda. Should you need any additional information please do not hesitate to
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meeting. Those who do speak may be asked to limit their remarks so that as many persons as possible can be heard.



THE FLORIDA SENATE

APPEARANCE RECORD

M (Deliver BOTH copies of this form to the Senator or Senate Professional Staff conducting the meeting)
J/J 3/20/4

Meetmg Date
Topic /4 551 I‘Yﬁ/ Ca 7L f{: »4357* NE 4743 Bill Number _ < 3 /0l 4//
@ /(/ / / ’ (if applicable)
Name € O AN ¢ Amendment Barcode

Job Title %éfé,(,é/,{/‘][ /%) /ﬁ A, j /Z) % f /\/G’ ,..é/\l i (if applicable)
Address /72 LU HC/UU 50 Phone jjg '5//«)7”7'@7@

Stre&/»//@a/)ﬂz L /4 \)7‘//7// E-mail_¢ r‘é’c;/) /zé/cAﬂC[SM,

City - State Zip J &cj/zf ’l/
Speaking: [ _JFor  [©]Against [ ] Information
Representing /% 1{ 5/74&7 // M
Appearing at request of Chair: [_]Yes =INo Lobbyist registered with Legislature: [_] Yes EINo

While it is a Senate tradition to encourage public testimony, time may not permit all persons wishing to speak to be heard at this
meeting. Those who do speak may be asked to limit their remarks so that as many persons as poss:ble can be heard.

This form is part of the public record for this meeting. $-001 (10/20/11



THE FLORIDA SENATE

APPEARANCE RECORD

3 /bs /) { (Deliver BOTH copies of this form to the Senator or Senate Professional Staff conducting the meeting)

/ Meeﬁn‘g Date

Topic ASJ;(M@M gﬁ{ B/'Zé‘f{ #*( Bill Number SB [ﬁé’ </(f __
if applicable)
Name O/AQOL ’DG/QN’/-}NJ Amendment Barcode

Job Title W@/V[ éou)\/gQ_/ | (if applicable)
Address &&97 éb’)’)/)@/\h?) ,JI Q’;" Phone 3 /3 g'?‘? f;:;»? 3

Stree / /
Ceameon] Lo 39U ema CORNANEEER fk. !
City ) } State Zip (= 95 ’Lf
Speaking: [ _]For Y ] Against [ ] Information
Representing 75 /U/\f/q(#h 4¢ 9 /zamimﬂ’
Appearing at request of Chair: [_|Yes |¥’No Lobbyist registered with Legislature: [ ] Yes jéNo
\

While it is a Senate tradition to encourage public testimony, time may not permit all persons wishing to speak to be heard at this
meeting. Those who do speak may be asked to limit their remarks so that as many persons as possible can be heard.

This form is part of the public record for this meeting. S-001 (10/20/11)



THE FLORIDA SENATE

APPEARANCE RECORD

j / @? 2 /Q{'; _.— (Deliver BOTH copies of this form to the Senator or Senate Professional Staff conducting the meeting)
J

/%

Meeting Date

Topic Aﬁfr fiﬂ 1Ca 7[ 2 égfﬂé’(% Bill Number /9 /O % s
if applicable
Name g@ﬂ LSG / A\fu/ Amendment Barcode

—

(if applicable)

Job Title gﬁt/\j\: -~ Y#O &Q F Mﬂmaw /
Address t(é>t/L OMLHM_ Fanl 1v-i Phone Xx) ) 9 (- Y751

Street | .

K> S\ (L 5414 ¢ E-mail

City \ State Zip

Speaking:  [__|For Mst [ ] information
Representing M\«! %\Q

Appearing at request of Chair: [ _|Yes F=]No Lobbyist registered with Legislature: [_] Yes P<INo

While it is a Senate tradition to encourage public testimony, time may not permit all persons wishing to speak to be heard at this
meeting. Those who do speak may be asked to limit their ram~-t-s =n thot ~e panv narsons as possible can be heard.



THE FLORIDA SENATE

APPEARANCE RECORD

(Deliver BOTH copies of this form to the Senator or Senate Professional Staff conducting the meeting)

Meeting Date

Topic ﬁf/}%

B/II Number (if applicable)

@54; 177

Amendment Barcode (if applicable)

Name < T)V\ M\// f\df}/

sobTite Jwong R 4 FLAe.S

Address 15 | gﬂf!% (j(/\f/

Phone &3?&7%52%3

Street

ot Ayes — FL-

JJ

91>.

C/ty State

Speaking: [ |For E(L\/;ainst | ] Information

Representing

Emallk ﬁ(\fﬁﬁdﬁfﬁg)/ﬁﬁfféfg

Zip J 74271 g ff?f«m

Waive Speaking: [ ]In Support [ |Against
(The Chair will read this information into the record.)

- =
Appearing at request of Chair: Yes |\V]No

Lobbyist registered with Legislature: Yes | w+No

While it is a Senate tradition to encourage public testimony, time may not permit all persons wishing to speak to be heard at this
meeting. Those who do speak may be asked to limit their remarks so that as many persons as possible can be heard.



THE FLORIDA SENATE

APPEARANCE RECORD

(Deliver BOTH copies of this form to the Senator or Senate Professional Staff conducting the meeting)

Meetir[g Date
Topic A ssignment oF Benebits Bl Number 53 /0l
-~ “”g ‘ ‘ (if applicable,
Name %@b bV Svin C?'( ( - Amendment Barcode
/ (if applicable,

JobTite_ OWWNCK.
Address 208 \/\j\e;‘f De. Phone¢(07‘C0g(D ’?qao

Street
Wintee Garden . F1 24787 E-mailNestOrangePooting dd a0l
City ! State Zip > J Com

Speaking: [ _]For EA/gainst [ ] Information
Representing \f\j@jﬁt’ C\P@ﬂgg QCO-F \\r\gf ne

Appearing at request of Chair: [ _]Yes [ No Lobbyist registered with Legislature: [__| Yes PX]Nc

While it is a Senate tradition to encourage public testimony, time may not permit all persons wishing to speak to be heard at this
meeting. Those who do speak may be asked to limit their remarks so that as many persons as possible can be heard.



THE FLORIDA SENATE

APPEARANCE RECORD
(Deliver BOTH copies of this form to the Senator or Senate Professional Staff conducting the meeting) / 0 é (f

Meeting Date Bill Number (if applicable )

TOpi C Amendment Barcode (if applicable)
Name
Job Title
Address |

Street® - e

W INARN 2 2904(,  Emai

CityN S \ State Zip

Speaking: [_]For [[HAgainst | Jinformation Waive Speaking: [ |In Support | ] Against

(The Chair will read this information into the record, )




THE FLORIDA SENATE

APPEARANCE RECORD

(Deliver BOTH copies of this form to the Senator or Senate Professional Staff conducting the meeting) \ O , E f

Meeting Date Bill Number (if applicable)
ropic ISE 101, ASighing it of Benehits
Name < %QH%Q K%%W@% g
JobTite OWINE V' Ay A | e‘%\! %’SSQS;QO A9

Amendment Barcode (if applicable)

Address 9}% | M@%{g@ %%VC& * Phone L|

]

&

Street i
1 2 ; i ?M& Py f-«m_,k H
W% %m—%@ YV av K 5‘ Zw., Email

City State Zip

Speaking: [_|For lz’i;ainst || Information Waive Speaking: [ |In Support [ | Against

(The Chair will read this information into the record. )

Representing g@ LT

Appearing at request of Chair: Yes No Lobbyist registered with Legislature: Yes No

While it is a Senate tradition to encourage public testimony, time may not permit all persons wishing to speak to be heard at this
meeting. Those who do speak may be asked to limit their remarks so that as many persons as possible can be heard.

This form is part of the public record for this meeting. Q.NNA (AN 414 A




THE FLORIDA SENATE

APPEARANCE RECORD

sz 3’ » (Deliver BOTH copies of this form to the Senator or Senate Professional Staff conducting the meeting) _ D CO (F
3§ [0

Meeting Date « _ Bill Number (if applicable)

oy ON U 0L Dy o tndie
Topic .7 <Y Amendment Barcode (if applicable)
Name LU/ s KLy

Job Title /f;:@,ggs {/afvl Qﬁ.ajg\i«aﬁb

/ C o .
Address /¢ 20 (Job s ﬁ/ig/’/ Phone 770 -G 77-5 75 ]
Stree/t/ , ﬂ . 7
Dosezo O 20,00 el deein.
City) State Zip/ / /’ CCM
Speaking: [ _|For [ ]Against ﬁlnfcrmation Waive Speaking: | |In Support [ |Against

(The Chair will read this information into the record.)

Representing R(*g (,,,\,\
\ \ \J

Appearing at request of Chair: Yes ~iNo Lobbyist registered with Legislature: Yes /X |No

While it is a Senate tradition to encourage public testimony, time may not permit all persons wishing to speak to be heard at this
meeting. Those who do speak may be asked to limit their remarks so that as many persons as possible can be heard.
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THE FLORIDA SENATE

APPEARANCE RECORD

3 5 3 { (\:/ (Deliver BOTH copies of this form to the Senator or Senate Professional Staff conducting the meeting) O(p sl,
Meeting Date | ~ Bill Numpber (if applicable)
C)V\\HN& l M ot
TOpi o A O 16 Amendment Barcode (if applicable)

Name 1EN A,)g@g)@;\;)
Job Title @Qﬂiﬁyf L)ﬁT" G L LL j A /2 ~
Address 15770 Q—Q\ Ut 4 E lo rg Phone. 104 ©0G 9 29

Street

\lﬁ; IO LL—L w"L.,) a;g“b(% Ema:l‘(”mé’[ S @ fb}(tleﬁ@ @m

City State §
Speaking: é For DAgamst | ]Information i

NEENI P

Appearing at request of Chair: Yes ?& No Lobbyist registered with Legislature: Yes |, ’ No

Representing

While it is a Senate tradition to encourage public testimony, time may not permit all persons wishing to speak to be heard at this
meeting. Those who do speak may be asked to limit their remarks so that as many persons as possible can be heard.

-, . . - ~ o . wm - -



THE FLORIDA SENATE

APPEARANCE RECORD

j /;2 3 /90/ éM (Deliver BOTH copies of this form to the Senator or Senate Professional Staff conducting the meeting)
- ™y

‘Meeting Date

Topic /465 { ff f’?f"}f’ﬁi ‘71 Z?\g Bfi’f)éj‘g‘i% Bill Number 5B /0 ’f/ |

e J (if applicable)

Name ‘\iﬂ /1 MI/M 6/ Amendment Barcode -
(if applicable)

Job Tite __ (DN L
Address 02/5/ Aﬂdf(% [,éf(f\él Phone &3?9/2751&9}/\3

Stree ) (> ‘ i . ‘

748 /? Yers fr 3391z E-mai|_| A tfmé/ﬁ Nt ZSIPRIS,

City U State Zip < i A

Speaking: [ 1For Against [:l Information ,
Representing FLALS - LhSwarce. e q e Ko RastPrar S

Appearing at request of Chair: [_]Yes =INo Lobbyist registered with Legislature: [ ]Yes B<INo

While it is a Senate tradition to encourage public testimony, time may not permit all persons wishing to speak to be heard at this
meeting. Those who do speak may be asked to limit their remarks so that as many persons as possible can be heard.

w e B e Pm ommnd nk tbam masblin ranardd far thic moofing. S-001 (1 0/20/11



THE FLORIDA SENATE

APPEARANCE RECORD
5 / 2> / / { (Deliver BOTH copies of this form to the Senator or Senate Professional Staff conducting the meeting) / Cw é [/
Rl

Meeting Date Bill Number (if applicable)

Aetineed & B0
TOpiC 1554 "&)Y\ NE 0 § ¢ tﬁ'\ S Amendment Barcode (if applicable)
Name M VCHAES C,i4 QZ Son)
Job Title Fx ECONVVE S W ECToL

Address NS Moare She 53y Phone =50 <97 1492
Street .
_ ~ o P,
J)) ( >C30)  Emai N{\\t \nz.f, ) C«”)Sawf | 52
City - State Zip R
Speaking: [\_J}For [ ]Against [ ]information Waive Speaking: [ ]In Support | ] Against

(The Chairwill read this information into the record.)
Representing V| =& SO AL . ’1/;‘/?@«"‘*/? Alce FEOR A Tio- ci’? ]C[ /7/2,_&

Appearing at request of Chajr: [ IYes [LINo Lobbyist registered with Legislature: [ ¥es [ INo

While it is a Senate tradition to encourage public testimony, time ma y not permit all persons wishing to speak to pe heard at this
meeting. Those who do speak may be asked to limit their remarks so that as many persons as possible can pe heard.

This form is part of the public record for this meeting. S-001 (10/14/14)




THE FLORIDA SENATE

APPEARANCE RECORD
’-H ‘){’!) \< (Deliver BOTH copies of this form to the Senator or Senate Professional Staff conducting the meeting) / 0 Q S(
' A N ‘

" Meeting Date

Bill Number (if applicable)

N " _ on e p L ao ergdid
Topic A ' S S? ”\7’\ M d’ﬁ B@&é,‘:tg Amendment Barcode (if applicable)

AY

' ¢ ‘~J 3
Name (-\60‘\ N\ “/(/
JobTite (CED J Lisa M/lﬂfq ASS oc fafes

Address 33 ( ™. Mowrae ST Phone O SO 52 £ 229
Street e v ) \ v .
Jefl@haSseq Email_{ (Sam [le@ [Samy'( b
City State Zip O\H‘DQR (v (o
Speaking: [ |For [ ] Against m Information Waive Speaking: ’@ln Support | | Against

(The Chair will read this information into the record.)

N (nfumnce comp vy oding Gpenay

i
:.\l

Representing b@ﬂ\@fiecﬁ

Appearing at request of Chair: Yes | X |No Lobbyist registered with Legislature: Yes P<|No

While it is a Senate tradition to encourage public testimony, time may not permit all persons wishing to speak to be heard at this
meeting. Those who do speak may be asked to limit their remarks so that as many persons as possible can be heard.
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THE FLORIDA SENATE

APPEARANCE RECORD

3 //). (Deliver BOTH copies of this form to the Senator or Senate Professional Staff conducting the meeting)

Nieéting Date Bill Num ber (/f appllc ble)

Topic ASS L en] VM (,»/éh :}x Rﬁ/le p A - Amendment Barcode (if applicable)
Name 4/[01//(/ D@/COJQ/ /0/' M

/4/!4&4/

Job Title

AddressStEt//:é <. &%&d/r 5/ %&@ Phone QéO) }‘7’ 70@
/ o/l brrs e - 323 emai

Clty State Zip
Speakmg Eigﬁ:j Against [ _]Information Waive Speaklng [ ]In Support [ ]Against
(The Chair will read this information into the record.)

Representing g\?[‘%]ég ﬁfﬂ/‘ %"t C/&\—« ln§0/4r7fﬂ Ca"’/ﬁ‘m Ay

Appearing at request of Chair: Yes w’ﬁ: : Lobbyist registered with Leglsilafture LYes No

While it is a Senate tradition to encourage public testimony, time may not permit all persons wishing to speak to be heard at this
meeting. Those who do speak may be asked to limit their remarks so that as many persons as possible can be heard.

This form is part of the public record for this meeting. S-001 (10/14/14)




THE FLORIDA SENATE
APPEARANCE RECORD o
g . 9 % / E)/ (Deliver BOTH copies of this form to the Senator or Senate Professional Staff conducting the meeting) / ﬁ é (/

Meeting Date ‘ Bill Number (if applicable)
Topic  ASS/erment oF PENEFITS

Name é”’%\/ WM(??Q_

Amendment Barcode (if applicable)

Job Title
Address 195 M. ANDRems pis~ 22 Phone 1 9Y-52y. 7820
Street .
Fio. caudenlree [ 2230(  pmail SRy Ao Tustice, cou
City State Zip
\
Speaking: | |For /\XlAgainst [ ] Information Waive Speaking: [ |In Support [ |Against

(The Chair will read this information into the record.)

Representing CONSUMERS

1 ’ ™~
Appearing at request of Chair: Yes ’><\No Lobbyist registered with Legislature: Yes \No

While it is a Senate tradition to encourage public testimony, time may not permit all persons wishing to speak to be heard at this
meeting. Those who do speak may be asked to limit their remarks so that as many persons as possible can be heard.

This form is part of the public record for this meetina. © ANA 14M14 A4 A



THE FLORIDA SENATE

APPEARANCE RECORD

\% i >3 (Deliver BOTH copies of this form to the Senator or Senate Professional Staff conducting the meeting)i_“;’”"%>

Bill Number (if applicable)

Meeting Date
. RO y
Topic Mo O
Name bﬁ?‘*’\w \ bt“xé\wé;w{*\;\mm

Amendment Barcode (if applicable)

Job Title
Address 1O SooAMW tolvec SN Phone & ~lomu O-(2S
Street N — N | . Q. e~ an
e a\e g o o C 72 he N\ Email }i‘iyw o\ | >e—
City State Zip
Speaking: /[For [ ]Against [ |Information Waive Speaking: E/ln Support [ ] Against
(The Chair will readhis information into the record. )

g
h

% &, s X . : = - 6‘;% ‘ P
: | R T e el A\ B R e S T U N TG YN
Représenting _\ \oeo - e

Appearing at request of Chair: [ | Yes No Lobbyist registered with Legislature: Yo~ Yes | INo

While it is a Senate tradition to encourage public testimony, time may not permit all persons wishing to speak to be heard at this
meeting. Those who do speak may be asked to limit their remarks so that as many persons as possible can be heard.

This form is part of the public record for this meeting. S-001 (10/14/14)




THE FLORIDA SENATE
APPEARANCE RECORD L

222/

Meetmg bate

—  (Deliver BOTH copies of this form to the Senator or Senate Professional Staff conducting the meeting) ,
S2 oY

Bill Number (if applicable)

TOpiC NSS| 6 Lo ME KT ol BQ’L& e S , Amendment Barcode (if applicable)

Name KA_D\ L2 L”%f‘i*

Job Title 1Pre &'\l _ 3’ *?Mcia Tookee Weconm Lol Il

S+ Phone g5’0w22.2~®}”}©

Address <= 2 O S, Moasoe
Street ]
/’2//’24 2&&@6, /~C.
City State Zip

Speaking: ﬁ [ ]Against [ _]Information

22298 Emaitellao Eshie. uts

“~

Waive Speaking: \@Z Support [ | Against

(The Chair will read this information into the record.)

Representing 0“" ‘JZ J@'Lt - (’Q (o T:_«, L 1\&*(‘

Appearing at request of Chair: Yes

"No

(

Lobbyist registered with Legislature: es No

While it is a Senate tradition to encourage public testimony, time may not permit all persons wishing to speak to be heard at this
meeting. Those who do speak may be asked to limit their remarks so that as many persons as possible can be heard.

This form is part of the public record for this meeting.

S-001 (10/14/14)




THE FLORIDA SENATE

APPEARANCE RECORD

j (Deliver BOTH copies of this form to the Senator or Senate Professional Staff conducting the meeting) t)\/)
P = TR
03 wéi 'ézg /Y [OG Y
eetihg Date Bill Number (if applicable)

Topic A' DB Amendment Barcode (if applicable)
Name Uaoid D o)
Job Title
Address P o Tl Phone 942 9.8 S5
Street /
bE’;’FUU} KK §P%)Ué7 L) ZZ2Y 35 Email Dor@ i \ Boosssfloki o .
City Stafe Zip Erpe
Speaking: | |For [ ]Against [ ]Information Waive Speaking: %Suppoﬁ [ ]Against

(The Chair will read this information into the record.)

Representing ey 5 Eiks b

Appearing at request of Chair: || Yes [ =No Lobbyist registered with Legislature: EW:; [ INo

While it is a Senate tradition to encourage public testimony, time may not permit all persons wishing to speak to be heard at this
meeting. Those who do speak may be asked to limit their remarks so that as many persons as possible can be heard.



THE FLORIDA SENATE

APPEARANCE RECORD

: (Deliver BOTH copies of this form to the Senator or Senate Professional Staff conducting the meeting) .
3/03 /s /06
Meeting Date Bill Number (if applicable)
Topic Aj}gﬂ W) 2] S ()?Q ' g\gﬂf'@k Amendment Barcode (if applicable)
Name lLL‘i 7y %/L@ff
sobTite Coatractec
Address 570/ S5 - Sepnd Lecje D Phone 107 476 2036
Street
C‘?’Sig {berny J<__ 3>y Email
City State Zip
Speaking: [ ]For [ ]Against [ _]Information Waive Speaking: [ |In Support Against

(The Chair will read this information into the record.)

Representing

Appearing at request of Chair: Yes | |No Lobbyist registered with Legislature: [ ] Yes @Wé

While it is a Senate tradition to encourage public testimony, time may not permit all persons wishing to speak to be heard at this
meeting. Those who do speak may be asked to limit their remarks so that as many persons as possible can be heard.



THE FLORIDA SENATE '
APPEARANCE RECORD \J
;o (Deliver BOTH copies of this form to the Senator or Senate Professional Staff conducting the meeting) y
3/99/ dess (06
‘Meefing Date Bill Number (if applicable)

& /ﬁ?’*‘ﬁ,

4 £ i
[ opic 4/& 3L e Y Sy )
L = ™ #

Amendment Barcode (if applicable)

Name (;@% e géwf /g yéwf is
Job Title Q% of e
Address 5’& X

Phone Jo v 215~ CFL7)

Street
Naw Po ?%é% Fe 2Y46%  Email
City 7 State Zip
\
Speaking: [ |For [~JAgainst [ |Information Waive Speaking: | |In Support Against

(The Chair will read this information inté theé record.)

Representing Ui el

of &5 1 ey

Appearing at request of Chair: | |

Lobbyist registered with Legislature:

While it is a Senate tradition to encourage pub/ic testimony, time may not permit all persons wishing to speak to be heard at this
meeting. Those who do speak may be asked to limit their remarks so that as many persons as possible can be heard.

This form is part of the public record for this meeting. S-001 (10/14/14)



THE FLORIDA SENATE
APPEARANCE RECORD UO
; - T (Deliver BOTH copies of this form to the Senator or Senate Professional Staff conducting the meeting) ¢ s
B22) 5 b6y

/ Meeting’Date Bill Number (if applicable)

-

Topic Asr‘*W’A— CDJ‘* B’Cﬂ /:1/3 Amendment Barcode (if applicable)
Name @ic ¢r-elo 6:.,«;1 ql—

Job Title 'z'*rr:/a( S P £

Address (/29 C//Jé’ ?/ﬂf« >l / Phone 3y 87 74/
Street |
Vid=-  ped<” o 2277 EmailBicks o lDbald i tle Pt
City v State Zip i ?
Speaking: | _|For [ /]Against [ |information Waive Speaking: [ |In Support [~ JAgainst

(The Chair will read this information into the record.)

Representing

Appearing at request of Chair: [ | Yes g] No Lobbyist registered with Legislature: |

While it is a Senate tradition to encourage public testimony, time may not permit all persons wishing to speak to be heard at this
meeting. Those who do speak may be asked to limit their remarks so that as many persons as possible can be heard.




THE FLORIDA SENATE

APPEARANCE RECORD

(Deliver BOTH copies of this form to the Senator or Senate Professional Staff conducting the meM& é« y

Meeting Date Bill Number (if applicable)

(e,

JobTite (Pt .

Address /2 el @Mé’fﬁ(’i /d/};éﬁ ZM Phone %g\(}{ g? g”é’ Vé({:

Street

"”I;/QW Néf%é}%( ﬁ/ 3?;’3/) Email

City IState Zip

Speaking: [ |For @/:;:;ainst [ ]Information Waive Speaking: [ ]In Support [ | Against
(The Chair will read this information into the record. )

Representing ’6[?/\1@/ h [\7/ Kf } "Q“NL Z&/K\

Appearing at request of Chair: Yes No Lobbyist registered with Legislature: Yes No

Topic I

Amendment Barcode (if applicable)

-

Name YZ

While it is a Senate tradition to encourage public testimony, time may not permit all persons wishing to speak to be heard at this
meeting. Those who do speak may be asked to limit their remarks so that as many persons as possible can be heard.

This form is part of the public record for this meeting. S-001 (10/14/14)



THE FLORIDA SENATE

APPEARANCE RECORD
j p L (Deliver BOTH copies of this form to the Senator or Senate Professional Staff conducting the meeting)
J3/920)

S

’Meeting Date
Topic /465 J Zf iCa ‘7[' Z?”’F Aé’?é;?;’")é? 1[/7/ 5 @LNWbewjé« (Ol Z/ e

\ , if applicable)

Name Lf’i J\J((gé‘)bv @e 37(/ y7ﬁg$)
ﬂplicable)
Job Title /,4 /,%/n 07

Address <(7/( bié«{y /¢€’ Phone 7&7 9770 77/

Street \
O//Qq[/g yz8 32 &) E-mail /} 7077’(0"/0/“4//( Om

City y State Zip

Speaking: [ IFor I; Against Ej Information
Representing [\A/? / z%[f \f —Kuaéén

Appearing at request of Chair: [_Yes F<JNo Lobbyist registered with Legislature: [_] Yes P<INo

s o

While it is a Senate tradition to encourage public testimony, time may not permit all persons wishing to speak to be heard at this
meeting. Those who do speak may be asked to limit their remarks so that as many persons as possible can be heard.

Thia farm ic nart Af tha niuhlic racord for this meetind. S-001 (1 0/20/11



Méeting Date

Topic A SSV( e vg

D
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A

e

THE FLORIDA SENATE

APPEARANCE RECORD

T . ; (Deliver BOTH copies of this form to the Senator or Senate Professional Staff conducting the meeting) 7 C A

Bill Number (if applicable)

Amendment Barcode (if applicable)

s ] B £
Name M 1 C H{’ﬁrf‘_ﬁ [}4 ‘ﬁKSU V’\f

Job Title _ ﬁ»@cgﬁivff

DA (f}oi’“

‘Address Z 3«? 3 :

M(/wf\ G,(O

Slo ERT Phone §37 ]9

- Street

City

Representing Y © \"Z'L; oo (+ L

State

Speaking: MDAgainst [ ] Information

S

)

S

Email }’\\CLL@ } *(zﬁ{f)Smme é\g»ﬂim‘-'
Zip

Waive Speaking: [ ]In Support [ ]Against
(The Chair will read this information into the record.)

o,

SSORINCE TEVEY N o LM

Appearing at request of Chair:

Yes

L

i

Lobbyist registered with Legislature: | L] Yes No

While it is a Senate tradition to encourage public testimony, time may not permit all persons wishing to speak to be heard at this
meeting. Those who do speak may be asked to limit their remarks so that as many persons as possible can be heard.

This form is part of the bublic record for this meetina.

S-001 (10/14/14)




THE FLORIDA SENATE

APPEARANCE RECORD

/;/ ) ; ? /5,/ (Deliver BOTH copies of this form to the Senator or Senate Professional Staff conducting the meeting) /Oé 7L
: — L

Meeting Date ? Bill Number ?ﬂmeble)
TOplC % E 0?9)27 L; § ) /(_/(Z»/U ( c Amendment Barcode (if applicable)

Name (/)ﬂm %‘7\.}77?’! )
Job Title é@éz s AT I/E (/m WS €T

pasoss_/A0)_|frinse Squiee H=S23 prone FU= 2I2-207)

Street
C,t%&z:/ ]’i(; ngf/dszman AFEzR/ 3550 A0 CCopg
ity ate ip

Speaking: [V]For [ ]Against [ ]information Waive Speaking: In Support [ ]Against
(The Chair will read this information into the record.)

Representing }gﬁ' /@)OQMC *%@W% OMTRACTDES %5“/1}

4
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Summary:

SB 1298 creates insurance requirements for short-term rentals and transportation network

companies. A short-term rental network company is an entity for which participating lessors

provide prearranged, short-term rentals, such as homes or rooms within homes, for compensation

using a software application to connect a participating renter with a participating lessor. The bill

requires a short-term rental network company to maintain insurance that:

e Isprimary;

e Insures the participating lessor against direct physical loss to the short-term rental property
and its contents; and

e Provides liability coverage for personal injury and property damage with limits of at least $1
million.

The bill does not limit the liability of a short term rental network company arising out of the use
or occupancy of a short-term rental property by a participating renter for an amount that exceeds
the coverage limits.

A transportation network company (TNC) is an entity for which drivers operating a vehicle in
this state provide transportation services for compensation using an application to connect a
passenger with a participating driver. The bill creates requirements for TNC insurance. The bill
creates two time periods during which the TNC insurance must provide different coverages: a
“ride-acceptance period” and an “on-call” period. The ride acceptance period is the period
beginning at the time a driver accepts a ride request and ending at the time the ride is completed.

The bill provides that during the ride-acceptance period, the TNC insurance must provide:
e Liability coverage of at least $1 million for death, bodily injury, and property damage.
e Uninsured and underinsured motorist coverage of at least $1 million.

e Personal injury protection.
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e Physical damage coverage, including collision or comprehensive physical damage coverage,
if the driver carries such coverage on his or her personal motor vehicle insurance policy.

The “on-call” period is the period of time when a driver is using the application to find

passengers but has not accepted a ride request. During the on-call period, the TNC company

insurance must provide:

e Liability coverage for death and bodily injury of at least $125,000 per person and $250,000
per incident.

e Liability coverage for property damage of at least $50,000.

e Uninsured and underinsured motorist coverage of at least $250,000.

e Personal injury protection.

e Physical damage coverage, including collision or comprehensive physical damage coverage,
if the driver carries such coverage on his or her personal motor vehicle insurance policy.

The bill provides that its coverage requirements may be satisfied by TNC insurance maintained
by a driver, by a company, or by both.

The bill also requires written notifications to drivers and lessors relating to insurance for TNC
activities and short-term rentals, requires that the insurer indemnify and defend its insured, and
provides specific situations where a driver or lessor’s personal policy is not required to provide
coverage.

Present Situation:

Technological advances are resulting in new methods for consumers to arrange and pay for
transportation and short-term rentals, including software applications that make use of mobile
smartphone applications, Internet web pages, and email and text messages. Some states and local
governments have taken steps to recognize and regulate companies using these new
technologies. Ridesharing companies describe themselves as “transportation network
companies” (TNCs) and not vehicles for hire. Short-term rental companies, such as Airbnb, use
the Internet or smartphone applications to connect potential hosts who wish to rent their homes
or rooms in their homes with persons who desire short-term rentals.

Many homeowner policies exclude coverage when the home is used for business purposes. This
exclusion could lead to situations in which homeowners who use their homes for short-term
rentals are subject to liability claims without liability insurance. Companies are dealing with the
issue in different ways. One company advertises an insurance product which replaces
homeowner coverage and provides short-term rental coverage as well.! Another provides
coverage as part of its agreement with clients as secondary coverage.? Some homeowner policies
cover short-term rentals in some situations.®

1 See http://help.homeaway.com/articles/en_US/Article/Do-I-need-a-special-vacation-rental-insurance-policy-for-my-
property? (last accessed March 19, 2015).

2 See https://www.airbnb.com/host-protection-insurance (last accessed March 19, 2015).

3 See http://www.nytimes.com/2014/12/06/your-money/airbnb-offers-homeowner-liability-coverage-but-hosts-still-have-
risks.html (last accessed March 19, 2015).
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Ridesharing companies or transportation network companies use smartphone technology to
connect individuals who want to ride with private drivers for a fee. A driver logs into a phone
application that indicates the driver is ready to accept passengers. Potential passengers can log
into the application, learn which drivers are nearby, see photographs, receive a fare estimate, and
decide whether to accept a ride. If the passenger accepts a ride, the driver is notified and
proceeds to pick up the passenger. Once at the destination, payment is made through the phone
application.

Drivers generally use their personal vehicles and most personal automobile policies contain a
“livery” exclusion that provides there is no coverage if the vehicle is carrying passengers for
hire.* Consequently, most personal automobile insurance policies do not cover any damages or
losses when a car is being used for commercial ridesharing. Some ridesharing companies provide
some insurance for portions of the time when the driver is operating the vehicle. For example,
UberX advertises that its policy provides, “from the moment a driver accepts a trip to its
conclusion,” $1 million of liability per incident, that it provides $1 million of
uninsured/underinsured motorist coverage per incident, and that it provides comprehensive and
collision insurance if the ridesharing driver holds personal comprehensive and collision coverage
on the vehicle.® Coverage provided by ridesharing companies is often secondary to a driver’s
personal insurance policy. This means that the ridesharing company policy provides coverage
when the personal policy does not.

Taxis and limousines must maintain a motor vehicle liability policy with minimum limits of
$125,000 per person for bodily injury, up to $250,000 per incident for bodily injury, and $50,000
for property damage.®

Il. Effect of Proposed Changes:

The bill creates insurance requirements for short-term rentals and transportation network
companies.

Short-Term Rental Network Company Insurance

The bill defines the following terms:

e “Application” means an Internet-enabled application or platform owned or used by a short-
term rental network company or any similar method of providing rental services to a
participating renter.

e “Participating lessor” means a person who makes a short-term rental property available
through an application to participating renters.

e “Participating renter” means a person who enters into a short-term rental arrangement
through an application.

e “Short-term rental network company” means an entity for which participating lessors provide
prearranged, short-term rentals for compensation using an application to connect a
participating renter with a participating lessor.

4 The “livery” exclusion in Florida is mentioned in the definition of “motor vehicle insurance” contained in s. 627.041, F.S.

5 See http://blog.uber.com/ridesharinginsurance and http://blog.uber.com/uberXridesharinginsurance (last accessed March 16,
2015).

6 See s. 324.032(1), F.S.
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e “Short-term rental period” means the period beginning at the time the participating renter
first uses or occupies the short-term rental property and ending at the time the participating
renter vacates the short-term rental property.

e “Short-term rental property” means the entirety or any portion of a residential property,
condominium, tenancy in common, apartment, or other rental unit located in this state which
is owned or rented by a participating lessor.

The bill provides that, during the short-term rental period, a short-term rental network company

must maintain short-term rental network company insurance that:

e IS primary.

e Insures the participating lessor against direct physical loss to the short-term rental property
and its contents, exclusive of the property of the participating renter, with limits equal to any
multi- or named-peril property insurance maintained by the participating lessor.

e Provides liability coverage for personal injury and property damage with limits of at least $1
million which covers the acts and omissions of the short-term rental network company, a
participating lessor, and all persons using or occupying the short-term rental property.

e May not require as a prerequisite of coverage that another insurance policy first deny a claim.

The bill does not limit the liability of a short term rental network company arising out of the use
or occupancy of a short-term rental property by a participating renter for an amount that exceeds
the coverage limits.

The bill requires a short-term rental network company to provide written notice to a participating

lessor relating to insurance coverage. The notice must:

e Inform the participating lessor of the insurance coverages and limits of liability that the short-
term rental network company provides during the short-term rental period.

e Advise the participating lessor in writing that the participating lessor’s personal insurance
policy may not provide the insurance coverage required by the bill.

The bill requires an insurer that provides short-term rental network company insurance to defend
and indemnify the insured.

The bill requires that, during the short-term rental period, the participating lessor’s personal

insurance policy for the short term rental property may not:

e Be required to provide primary or excess coverage.

e Provide any coverage to the participating lessor, the participating renter, or a third party
unless the policy expressly provides for such coverage.

e Have any duty to indemnify or defend for liabilities arising during the short-term rental
period unless the policy expressly provides for such duties.

The bill provides that, before or after the short-term rental period, the participating lessor’s
personal policy for the short-term rental property may not provide coverage for claims arising
from any rental arrangement entered into by a participating renter with the short-term rental
company or the participating lessor for the short-term rental property or for acts and omissions
related to the rental arrangement unless the policy provides for such coverage.
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The bill requires a short-term rental network company or its insurer to cooperate with other
insurers in a claims investigation to facilitate the exchange of information. The information must
include the number and duration of all short-term rental periods made with respect to the short-
term rental property for the 12 months preceding the date of loss.

Transportation Network Company Insurance

This bill defines a transportation network company as an entity for which drivers operating a
vehicle in this state provide transportation services for compensation using an application to
connect a passenger with a participating driver.

The bill creates requirements for TNC insurance.” The bill creates two time periods during which
the TNC insurance must provide different coverages: a “ride-acceptance period” and an “on-call”
period.

The bill defines “ride-acceptance period” as the period beginning at the time a driver accepts a
ride request made through an application and ending at the time the driver completes the ride
request on the application or the ride is completed, whichever is later. If the ride is not
completed, the ride-acceptance period ends at the time the ride request is terminated by the driver
or requester.

The bill provides that during the ride-acceptance period, the TNC insurance must provide:

e Liability coverage of at least $1 million for death, bodily injury, and property damage.

e Uninsured and underinsured motorist coverage of at least $1 million.

e Personal injury protection as required under s. 627.736, F.S.

e Physical damage coverage, including collision or comprehensive physical damage coverage,
if the driver carries such coverage on his or her personal motor vehicle insurance policy.

The bill defines the “on-call” period as the period:

e Beginning at the time the driver logs onto an application and ending at the time the driver
accepts a ride request through the application; or

e Beginning at the time the driver completes a ride request on an application, or the ride is
complete, whichever is later, or, if not completed, beginning at the time the ride request is
terminated by the driver or requester, and ending at the time the driver accepts another ride
request on the application or logs off the application.

During the on-call period, the TNC company insurance must provide:

e Liability coverage for death and bodily injury of at least $125,000 per person and $250,000
per incident.

Liability coverage for property damage of at least $50,000.

Uninsured and underinsured motorist coverage of at least $250,000.

Personal injury protection as required under s. 627.736, F.S

Physical damage coverage, including collision or comprehensive physical damage coverage,
if the driver carries such coverage on his or her personal motor vehicle insurance policy.

" The bill defines TNC insurance as “an insurance policy that expressly provides coverage for a participating driver’s use of a
motor vehicle in connection with an application.”
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The bill provides that its coverage requirements may be satisfied by TNC insurance maintained
by a driver, by a company, or by both. If the requirement is satisfied by a policy maintained by
the driver, the TNC must verify that the insurance policy is specifically written to cover the
driver’s use of a motor vehicle in connection with an application. If a driver fails to continuously
maintain the required insurance, the TNC must provide it. The TNC insurance policy may not
require as a condition of coverage that coverage first be denied under another motor vehicle
insurance policy.

The bill requires a participating driver to carry proof of TNC insurance coverage at all times
during the use of a motor vehicle in connection with an application. If the participating driver is
involved in an accident, the driver shall provide insurance coverage information to any party
involved in the accident and to a police officer.

The bill requires a TNC to disclose in writing to a participating driver the insurance coverage and
limits of liability the company provides when the driver uses a motor vehicle in connection with
an application. The company shall advise the driver that the personal motor vehicle insurance
policy of the driver may not provide the required insurance coverage.

The bill requires an insurer that provides TNC insurance to defend and indemnify the insured.

The bill provides that it cannot be construed to require a participating driver’s personal motor
vehicle insurance policy to provide primary or excess coverage during the on-call period or the
ride-acceptance period. The personal motor vehicle insurance policy of the driver or motor
vehicle owner may not, during the on-call period or ride-acceptance period, provide any
coverage to the driver, motor vehicle owner, or a third party or have a duty to defend or
indemnify the driver’s activities in connection with the company unless the policy expressly
provides otherwise.

The bill requires the TNC or its insurer to cooperate with other insurers in a claims investigation
to facilitate the exchange of information. The information must include the date and time at
which the accident occurred which involved a participating driver and the precise times that the
driver logged on and off the application.

The bill provides that its provisions determine the minimum obligations of an insurance policy
issued to a transportation network company and a participating driver using a motor vehicle in
connection with an application notwithstanding any law regarding primary or excess policy
coverage.

This bill takes effect July 1, 2015.
Constitutional Issues:
A. Municipality/County Mandates Restrictions:

None.
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VI.

VII.

VIII.

B. Public Records/Open Meetings Issues:
None.

C. Trust Funds Restrictions:
None.

Fiscal Impact Statement:

A. Tax/Fee Issues:
None.
B. Private Sector Impact:

The bill imposes insurance requirements on short-term rental companies and TNCs that
do not currently exist in law. The cost of complying with such requirements is not
known.

C. Government Sector Impact:
None.

Technical Deficiencies:

None.

Related Issues:

The bill takes effect July 1, 2015. It is not known if insurers will be able to offer the required
policies by that date.

The bill could have the effect of requiring licensees pursuant to ch. 509, F.S., to obtain insurance.

The bill does not contain enforcement provisions if TNC companies do not comply with the
insurance requirements.

Statutes Affected:
The bill creates the following sections of the Florida Statutes: 627.716 and 627.748.
Additional Information:

A. Committee Substitute — Statement of Changes:
(Summarizing differences between the Committee Substitute and the prior version of the bill.)

None.
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B. Amendments:

None.

This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate.
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Florida Senate - 2015 SB 1298

By Senator Simmons

10-00842A-15 20151298

A bill to be entitled
An act relating to insurance for short-term rental and
transportation network companies; creating s. 627.716,
F.S.; defining terms; establishing insurance
requirements for short-term rental network companies
during certain timeframes; requiring a short-term
rental network company to make certain written
disclosures to participating lessors; requiring an
insurer to defend and indemnify an insured in this
state; prohibiting the personal insurance policy of a
participating lessor of a short-term rental property
from providing specified coverage during certain
timeframes except under specified circumstances;
requiring a short-term rental network company and its
insurer to cooperate with certain claims
investigations; providing that the section does not
limit the liability of a short-term rental network
company under specified circumstances; creating s.
627.748, F.S.; defining terms; establishing insurance
requirements for transportation network companies and
participating drivers during certain timeframes;
requiring a transportation network company to make
certain written disclosures to participating drivers;
requiring an insurer to defend and indemnify an
insured in this state; prohibiting the personal motor
vehicle insurance policy of a participating driver
from providing specified coverage during certain

timeframes except under specified circumstances;

requiring a transportation network company and its
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insurer to cooperate with certain claims
investigations; requiring participating drivers to
carry proof of insurance coverage; providing for
application of certain coverage requirements;

providing an effective date.
Be It Enacted by the Legislature of the State of Florida:
Section 1. Section 627.716, Florida Statutes, 1is created to

read:

627.716 Short-term rental network company insurance.—

(1) For purposes of this section, the term:

(a) “Application” means an Internet-enabled application or

platform owned or used by a short-term rental network company or

any similar method of providing rental services to a

participating renter.

(b) “Participating lessor” means a person who makes a

short-term rental property available through an application to

participating renters.

(c) “Participating renter” means a person who enters into a

short-term rental arrangement through an application.

(d) “Short-term rental network company” or “company” means

an organization, including, but not limited to, a corporation,

limited liability company, partnership, sole proprietorship, or

other entity for which participating lessors provide

prearranged, short-term rentals for compensation using an

application to connect a participating renter with a

participating lessor.

(e) “Short-term rental network company insurance” means an
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insurance policy that expressly provides coverage as required by

this section at all times during the short-term rental period.

(f) “Short-term rental period” means the period beginning

at the time the participating renter first uses or occupies the

short-term rental property and ending at the time the

participating renter vacates the short-term rental property.

(g) “Short-term rental property” means the entirety or any

portion of a residential property, condominium, tenancy in

common, apartment, or other rental unit located in this state

which is owned or rented by a participating lessor.

(2) (a) During the short-term rental period, a short-term

rental network company shall maintain short-term rental network

company insurance that is primary and that:

1. Insures the participating lessor against direct physical

loss to the short-term rental property and its contents,

exclusive of the property of the participating renter, with

limits equal to any multi- or named-peril property insurance

maintained by the participating lessor.

2. Provides liability coverage for personal injury and

property damage with limits of at least $1 million which covers

the acts and omissions of the short-term rental network company,

a participating lessor, and all persons using or occupying the

short-term rental property.

(b) Short-term rental network company insurance may not

require as a prerequisite of coverage that another insurance

policy first deny a claim.

(3) A short-term rental network company shall disclose in

writing to a participating lessor the insurance coverages and

limits of liability that the short-term rental network company
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provides during the short-term rental period. The company shall

advise the participating lessor in writing that the

participating lessor’s personal insurance policy may not provide

the insurance coverage required by subsection (2).

(4) An insurer that provides short-term rental network

company insurance shall defend and indemnify in this state the

insured in accordance with the policy’s provisions.

(5) (a) During the short-term rental period, the

participating lessor’s personal insurance policy for the short-

term rental property may not:

1. Be required to provide primary or excess coverage.

2. Provide any coverage to the participating lessor, the

participating renter, or a third party unless the policy, with

or without a separate charge, expressly provides for such

coverage or contains an amendment or endorsement to provide such

coverage.

3. Have any duty to indemnify or defend for liabilities

arising during the short-term rental period unless the policy,

with or without a separate charge, expressly provides for such

duties or contains an amendment or endorsement to provide for

such duties.

(b) Before or after the short-term rental period, the

participating lessor’s personal policy for the short-term rental

property may not provide coverage for claims arising from any

rental arrangement entered into by a participating renter with

the short-term rental company or the participating lessor for

the short-term rental property or for acts and omissions related

to the rental arrangement unless the policy, with or without a

separate charge, provides for such coverage or contains an
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amendment or endorsement to provide such coverage.

(6) In a claims investigation, a short-term rental network

company or its insurer shall cooperate with other insurers to

facilitate the exchange of information, which must include the

number and duration of all short-term rental periods made with

respect to the short-term rental property for the 12 months

preceding the date of loss.

(7) This section does not limit the liability of a short-

term rental network company arising out of the use or occupancy

of short-term rental property by a participating renter for an

amount that exceeds the limits specified in subsection (2).

Section 2. Section 627.748, Florida Statutes, is created to
read:

627.748 Transportation network company insurance.—

(1) For purposes of this section, the term:

(a) “Application” means an Internet-enabled application or

platform owned or used by a transportation network company or

any similar method for providing transportation services to a

passenger.

(b) “On-call period” means the period beginning at the time

the driver:

1. Logs onto an application and ending at the time the

driver accepts a ride request through the application; or

2. Completes a ride request on an application, or the ride

is complete, whichever is later, or, if not completed, beginning

at the time the ride request is terminated by the driver or

requester, and ending at the time the driver accepts another

ride request on the application or logs off the application.

(c) “Participating driver” or “driver” means a person who
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uses a motor vehicle in connection with an application to

connect with a passenger.

(d) "Ride-acceptance period” means the period beginning at

the time a driver accepts a ride request made through an

application and ending at the time the driver completes the ride

request on the application or the ride is completed, whichever

is later, or, if not completed, ending at the time the ride

request is terminated by the driver or requester.

(e) “Transportation network company” or “company” means an

organization, including, but not limited to, a corporation,

limited liability company, partnership, sole proprietorship, or

other entity for which drivers operating a vehicle in this state

provide transportation services for compensation using an

application to connect a passenger with a participating driver.

(f) “Transportation network company insurance” means an

insurance policy that expressly provides coverage for a

participating driver’s use of a motor vehicle in connection with

an application.

(2) (a) During the ride-acceptance period, transportation

network company insurance must provide:

1. Liability coverage of at least $1 million for death,

bodily injury, and property damage.

2. Uninsured and underinsured motorist coverage of at least

$1 million.

3. Personal injury protection as required under s. 627.736.

4. Physical damage coverage, including collision or

comprehensive physical damage coverage, if the driver carries

such coverage on his or her personal motor vehicle insurance

policy.
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175 (b) During the on-call period, transportation network 204| motor vehicle in connection with an application. The company
176| company insurance must provide: 205| shall advise the driver that the personal motor vehicle
177 1. Liability coverage for death and bodily injury of at 206| insurance policy of the driver may not provide the insurance
178| least $125,000 per person and $250,000 per incident. 207 coverage required under subsection (2), except as provided in
179 2. Liability coverage for property damage of at least 208| subsection (5).
180 $50,000. 209 (4) An insurer that provides transportation network company
181 3. Uninsured and underinsured motorist coverage of at least 210| insurance shall defend and indemnify in this state the insured
182 $250,000. 211 in accordance with the policy’s provisions.
183 4. Personal injury protection as required under s. 627.736. 212 (5) (a) This section may not be construed to require that a
184 5. Physical damage coverage, including collision or 213| participating driver’s personal motor vehicle insurance policy
185 comprehensive physical damage coverage, if the driver carries 214 provide primary or excess coverage during the on-call period or
186| such coverage on his or her personal motor vehicle insurance 215| the ride-acceptance period.
187 policy. 216 (b) Unless the policy expressly provides otherwise, with or
188 (c) The coverage requirements of this subsection may be 217 without a separate charge, or the policy contains an amendment
189| satisfied by transportation network company insurance maintained 218| or endorsement to provide such coverage, for which a separately
190| by a driver, by a company, or, in combination, by both. If the 219 stated premium is charged, the personal motor vehicle insurance
191 requirement is satisfied by a policy maintained by the driver, 220| policy of the driver or motor vehicle owner may not, during the
192| the company shall verify that the insurance policy is 221| on-call period or ride-acceptance period, provide any coverage
193 specifically written to cover the driver’s use of a motor 222 to the driver, motor vehicle owner, or a third party or have a
194| wvehicle in connection with an application. If a driver fails to 223| duty to defend or indemnify the driver’s activities in
195| continuously maintain the transportation network company 224 connection with the company.
196 insurance required by this subsection, the transportation 225 (6) In a claims investigation, a transportation network
197| network company shall provide such insurance. 226| company or its insurer shall cooperate with other insurers to
198 (d) A transportation network company insurance policy may 227 facilitate the exchange of information, which must include the
199| not require as a prerequisite of coverage that another motor 228| date and time at which the accident occurred which involved a
200| wvehicle insurance policy first deny a claim. 229| participating driver and the precise times that the driver
201 (3) A transportation network company shall disclose in 230 logged on and off the application.
202 writing to a participating driver the insurance coverage and 231 (7) A participating driver shall carry proof of
203| limits of liability the company provides when the driver uses a 232| transportation network company insurance coverage at all times
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during his or her use of a motor vehicle in connection with an

application. In the event of an accident, a driver shall, upon

request, provide insurance coverage information to any party

involved in the accident and to a police officer.

(8) Notwithstanding any law regarding primary or excess

policy coverage, this section determines the minimum obligations

of an insurance policy issued to a transportation network

company and a participating driver using a motor vehicle in

connection with an application.
Section 3. This act shall take effect July 1, 2015.
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LEGISLATIVE ACTION
Senate . House
Comm: RCS
03/23/2015

The Committee on Banking and Insurance (Simmons) recommended the

following:
Senate Amendment

Delete lines 10 - 27
and insert:

Section 1. Paragraph (e) is added to subsection (1) of
section 624.4625, Florida Statutes, present paragraph(e) of the
subsection is redesignated as paragraph (f), and paragraph (b)
and redesignated paragraph (f) of subsection (1) of section
624.4625, Florida Statutes, are amended to read:

624.4625 Corporation not for profit self-insurance funds.—
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(1) Notwithstanding any other provision of law, prior to

July 1, 2015, any two or more corporations not for profit

located in and organized under the laws of this state are

authorized to may form a self-insurance fund for the purpose of

pooling and spreading liabilities of its group members in any
one or combination of property or casualty risk, provided the
corporation not for profit self-insurance fund that is created:
(b) Requires for qualification that each participating
member receive at least 75 percent of its revenues from:
1. Local, state, or federal governmental sources or a

combination of such sources; or, in a separate account,—

2. The public as evidenced on the organization's most

recent Internal Revenue Service Form 990 or Form 990-EX and

Schedule A and is a publicly supported organization under s.

501 (c) (3) of the Internal Revenue Code.

(e)l.a. A fund with participating members permitted under

subparagraph (b)2 shall only be authorized if the qualified

actuary specified in paragraph (d) has first certified that the

fund is able to establish and maintain total assets solely for

the account authorized in (b)2, in an amount at least equal to

or greater than the loss and loss adjustment expense reserves

for such assets at the 80 percent confidence level for the fund

authorized in (b)2. No fund shall be authorized to operate in

accordance with (b)2 until the actuarial certification required

under this paragraph is submitted to the Office.

b. A fund with participating members under subparagraph (b)1l

which does not maintain loss or loss adjustment expense reserves

at the 80 percent confidence level as certified by a qualified

actuary, shall file with the office a remedial plan for
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increasing the reserves or otherwise addressing the financial

condition of the fund. Beginning on the date the remedial plan

is received by the Office, the fund shall, within five years

submit a filing with the Office, certified by a qualified

actuary permitted by (d) indicating that the fund has loss or

loss adjustment expense reserves at the 80 percent confidence

level. The remedial filing required by (b) shall be subject to a

determination by the office that the fund is operating on an

actuarially sound basis and does not pose a significant risk of

insolvency. The office may issue a cease and desist order to a

fund that maintains total assets in an amount less than the loss

and loss adjustment expense reserves at the 70 percent

confidence level as of the end of the fiscal year as determined

by the qualified actuary specified in paragraph (d).

2. A fund shall prohibit the inclusion of participating

members under subparagraph (b)2. until it is in compliance with

this subparagraph.

3. Notwithstanding subparagraph (e)l., the Office may at

any time order remedial action and issue a cease and desist

order to a fund if the Office finds that the fund is not

operating on an actuarially sound basis and poses a significant

risk of insolvency.

(f)+e> Maintains a continuing program of excess insurance
coverage and reserve evaluation to protect the financial
stability of the fund in an amount and manner determined by a
qualified actuary. At a minimum, this program must:

1. Purchase excess insurance from authorized insurance
carriers or eligible surplus lines insurers or reinsurers with a

rating of A- or better by a rating agency that is approved by
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BILL ANALYSIS AND FISCAL IMPACT STATEMENT

(This document is based on the provisions contained in the legislation as of the latest date listed below.)

Prepared By: The Professional Staff of the Committee on Banking and Insurance

BILL:

CS/SB 830

INTRODUCER:  Banking and Insurance Committee and Senator Simmons

SUBJECT: Regulation of Corporation Not for Profit Self-insurance Funds
DATE: March 23, 2015 REVISED:
ANALYST STAFF DIRECTOR REFERENCE ACTION
1. Johnson Knudson Bl Fav/CS
2. CM
3. FP

Please see Section IX. for Additional Information:

COMMITTEE SUBSTITUTE - Substantial Changes

Summary:

CS/SB 830 expands the types of entities that are eligible to be members of a corporation not for
profit self-insurance fund (fund) authorized under s. 624.4625, F.S. In 2007, the Legislature
authorized two or more not-for-profit corporations to create a self-insurance fund for purposes of
pooling property or casualty insurance, if each member of the fund receives at least 75 percent of
its revenue from governmental sources, and other conditions are met.! CS/SB 830 maintains this
requirement but also allows publicly supported organizations, under section 501(c)(3) of the
Internal Revenue Code, receiving at least 75 percent of their support from the public to be
members of the fund if the fund meets certain solvency requirements. The bill also establishes
solvency requirements for the fund relating to the existing account of nonprofit members. The
fund is required to obtain actuarial certification regarding the financial solvency of the existing
nonprofit members account and the new publicly supported members account and submit
remedial plans, if applicable, to the Office of Insurance Regulation (OIR). The OIR is authorized
to order remedial action if the fund is not operating on an actuarially sound basis.

Present Situation:
Regulation of Self-Insurance Funds

The Office of Insurance Regulation (OIR) regulates the activities of insurers and other risk-

! Section 14, chapter 2007-1, Laws of Florida.
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bearing entities.? As an alternative to obtaining insurance from a licensed insurance company,

the current law allows certain persons to form and obtain insurance coverage from a self-

insurance fund. Generally, the members of a self-insurance fund assume the risk of loss among

themselves, rather than transferring the risk to an insurance company.?

Section 624.4625, F.S., provides that two or more not-for-profit corporations* located and

organized under Florida law may form a self-insurance fund. The purpose of the self-insurance

fund must be to pool and spread the property and casualty liabilities of group members. The fund

must meet a number of requirements including that it:

e Has annual normal premiums in excess of $5 million;

e Has only members who receive at least 75 percent of its revenues from local, state, or federal
governmental sources;

e Uses a qualified actuary to determine actuarially sound rates and adequate reserves and
submits annual certifications to the OIR;

e Maintains excess insurance coverage; and

e Submits an annual audited financial report to the OIR.

A corporation not for profit self-insurance fund that meets the requirements of this section is not
an insurer for purposes of participation in or coverage by any guaranty association established
under ch. 631, F.S. Further, such a self-insurance fund is not subject to s. 624.4621, F.S., and is
not required to file any report with the Department of Financial Services under s. 440.38(2)(b),
F.S., that is uniquely required of group self-insurer funds qualified under s. 624.4621, F.S.

Florida Insurance Trust

The Florida Insurance Trust (FIT) is a corporation not for profit self-insurance fund created in
2007. Currently, the FIT has approximately 175 participating non-profit social service entities.’
According to representatives of the FIT, the existing statutes provide for a potential field of
membership of 9,000, of which only 175 are currently members. The FIT provides property,
general liability, professional liability, employment practice liability, workers compensation,
health insurance, and commercial automobile coverage to its members.

The FIT is required to ensure that all members are eligible pursuant to s. 624.4625, F.S. Any
potential member is required to submit a notarized certification, signed by an officer of the
member that at least 75 percent of funding comes from governmental sources as required under

2 Section 20.121(3)(a)1., F.S.

8 The Commercial Self-Insurance Fund Act (ss. 624.460-624.488, F.S.), authorizes certain groups and associations to form a
commercial self-insurance fund, subject to the approval of OIR. Under s. 624.4621, F.S., two or more employers may pool
their workers’ compensation liabilities and form a self-insurance fund for workers’ compensation purposes, referred to as a
group self-insurance fund. Such funds must comply with administrative rules adopted by the Financial Services Commission.
Pursuant to s. 624.4622, F.S., any two local governments may enter into interlocal agreements to create a self-insurance fund
for securing the payment of benefits under the workers’ compensation law. Under s. 624.4623, F.S., any two or more
independent non-profit colleges or universities may form a self-insurance fund for the purpose of pooling and spreading
liabilities of its group members in any property or casualty risk or surety insurance or securing the payment of benefits under
the workers’ compensation law.

4 Section 617.1803, F.S., defines the term, “corporation not for profit” to mean a corporation no part of the income or profit
of which is distributable to its members, directors, or officers, except as otherwise provided under this chapter.

S Florida Insurance Trust, Florida Insurance Trust Current Membership Overview (February 27, 2015) (on file with the
Senate Committee on Banking and Insurance).
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S. 624.4625, F.S. Each member must submit Form 990 for review and, if necessary, audited
financial statements to confirm compliance with eligibility requirements. ® Recently, during an
OIR inquiry into the eligibility determination process of the FIT, the FIT noted that four entities
did not meet statutory eligibility requirements.” According to the OIR, the FIT represented that
these accounts have been nonrenewed. Based on the results of its inquiry, the OIR does not have
any objections to the manner in which the FIT reviews eligibility. The OIR determined that none
of the entities brought to its attention, except for the four entities referenced above, were
ineligible for membership.

In the event premiums are inadequate, the trustees of the FIT, or an agency or court of competent
jurisdiction may assess members of the FIT for payment of the obligations of the FIT as
necessary based proportionately on premiums earned from each member. If one or more
members fail to pay the assessment, the other members are liable on a proportionate basis for an
additional assessment.

Section 501(c)(3) Tax Exempt Organizations

Organizations described in section 501(c)(3) of the Internal Revenue Code are commonly
referred to as charitable organizations. To qualify as exempt from federal income tax, an
organization must meet requirements set forth in the Internal Revenue Code and apply for
recognition of an exemption. For section 501(c)(3) organizations, the law provides only limited
exceptions to this requirement. Applying for recognition of an exemption results in formal IRS
recognition of an organization’s status, and may be preferable for that reason. To be tax-exempt
under section 501(c)(3) of the Internal Revenue Code, an organization must be organized and
operated exclusively for exempt purposes® set forth in section 501(c)(3), and none of its earnings
may inure to any private shareholder or individual.®

Generally, exempt organizations, other than private foundations, that are described in
section 501(c)(3) must file their annual information returns on Form 990 or 990-EZ, unless
excepted from filing and must also complete Schedule A. Schedule A is used to report and
substantiate information about an organization’s public charity status and public support.

6 Office of Insurance Regulation letter to the Florida Insurance Trust (July 25, 2014) (on file with the Senate Banking and
Insurance Committee).

"1d.

8 The exempt purposes set forth in section 501(c)(3) are charitable, religious, educational, scientific, literary, testing for
public safety, fostering national or international amateur sports competition, and preventing cruelty to children or animals.
The term charitable is used in its generally accepted legal sense and includes relief of the poor, the distressed, or the
underprivileged; advancement of religion; advancement of education or science; erecting or maintaining public buildings,
monuments, or works; lessening the burdens of government; lessening neighborhood tensions; eliminating prejudice and
discrimination; defending human and civil rights secured by law; and combating community deterioration and juvenile
delinquency. See http://www.irs.gov/Charities-&-Non-Profits/Charitable-Organizations/Exempt-Purposes-Internal-Revenue-
Code-Section-501(c)(3) (last visited February 28, 2015).

% See Internal Revenue Service, Frequently Asked Questions about Applying for Tax Exemption accessible at:
http://www.irs.gov/Charities-&-Non-Profits/Frequently-Asked-Questions-About-Applying-for-Tax-Exemption (last visited
February 28, 2015).




BILL: CS/SB 830 Page 4

Effect of Proposed Changes:

Section 1. CS/SB 830 expands the types of entities that are eligible to be members of a
corporation not-for-profit self-insurance fund authorized under s. 624.4625, F.S. Currently, two
or more not-for-profit corporations may create a self-insurance fund for purposes of pooling
property or casualty insurance, if each member of the fund receives at least 75 percent of its
revenue from governmental sources, and other conditions are met.°

CS/SB 830 maintains this requirement and allows a publicly supported organization under
section 501(c)(3) of the Internal Revenue that receive at least 75 percent of its support from a
governmental unit or the public to be a member in a separate account if the fund meets certain
solvency requirements. The bill limits the provisions of this section to funds authorized prior to
July 1, 2015. The eligibility of the publicly supported organizations would be evidenced on the
most recent Internal Revenue Service Form 990 or Form 990EZ and Schedule A.

A fund with participating members comprised of publicly supported organizations, as provided
under the bill, would only be authorized if a qualified actuary had certified that the fund is able
to establish and maintain total assets solely for the publicly supported organizations in an amount
at least equal to or greater than the loss and loss adjustment expense reserves for such assets at
the 80 percent confidence level for the fund. A fund with such participating members is not
authorized to operate until the actuarial certification is submitted to the OIR. The bill prohibits a
fund from including participating members comprised of publicly supported organizations into
the new account until the fund is compliant with the solvency requirements.

A fund with participating members comprised of the existing nonprofit members that does not
maintain a loss or loss adjustment expense reserves at least equal to or greater than 80 percent
confidence level, as certified by a qualified actuary, is required to file a remedial plan with the
OIR. Once the remedial plan is filed, the fund would have 5 years to submit a remedial filing
with the OIR, certified by a qualified actuary indicating that the fund has a loss or loss
adjustment expense reserves at the 80 percent confidence level. This remedial filing would be
subject to a determination by the OIR that the fund is operating at an actuarially sound basis and
does not pose a significant risk of insolvency. The OIR is authorized to issue a cease and desist
order to a fund that maintains total assets in an amount less than the loss and loss adjustment
expense reserves at the 70 percent confidence level as of the end of the fiscal year.

Further, the OIR is authorized to order remedial action and to issue a cease and desist order to a
fund if the OIR finds that the fund is not operating on an actuarially sound basis and poses a
significant risk of insolvency.

The bill would take effect July 1, 2015.
Constitutional Issues:
A. Municipality/County Mandates Restrictions:

None.

10 Section 14, chapter 2007-1, Laws of Florida.
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V.

VI.

B.

Public Records/Open Meetings Issues:
None.
Trust Funds Restrictions:

None.

Fiscal Impact Statement:

A.

Tax/Fee Issues:

Indeterminate. Premiums, contributions, and assessments received by a corporation not
for profit self-insurance fund are subject to the premium tax, like insurers, except that the
tax rate is 1.6 percent (instead of 1.75 percent) of the gross amount of such premiums,
contribution, and assessments.

Private Sector Impact:

The bill would allow public support organizations that are 501(c)(3) entities and receive
75 percent of their support from public sources to become members of a corporation not
for profit self-insurance fund organized under s. 624.4625, F.S. By allowing such entities
to self-insure as a group, in lieu of obtaining insurance from the private market, such
corporations may realize a savings on insurance premiums, assuming the fund has lower
expenses than private insurers or more favorable loss experience than insured plans.

According to representatives of the Florida Insurance Trust (FIT), SB 830 would allow
additional classes of business including Goodwill Industries, Boys & Girls Clubs, food
banks, rescue missions (homeless shelters), Salvation Army, Big Brothers Big Sisters,
and YMCAs to become members. FIT estimates that the bill would increase the number
of additional eligible entities by 125 to 150 entities. The FIT asserts that there are a finite
number of entities for each of these classes in Florida (9 Goodwill Industries, 41 Boys &
Girls Clubs, and 24 YMCAS) that would become members.

The bill provides additional solvency requirements for the fund and separate accounts for
existing members and new members authorized under the bill, thereby providing
protections for existing and future members of the fund. Currently, the fund must submit
annual actuarial certifications on the rates and reserves and audited financial statements.

Government Sector Impact:

None.

Technical Deficiencies:

None.
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VII.

VIII.

Related Issues:

None.

Statutes Affected:

This bill substantially amends section 624.4625 of the Florida Statutes.
Additional Information:

A. Committee Substitute — Statement of Substantial Changes:
(Summarizing differences between the Committee Substitute and the prior version of the bill.)

CS by Banking and Insurance Committee on March 23, 2015:

The CS requires a corporation not for profit self-insurance fund to meet solvency criteria
before adding publicly supported organizations under 501(c)(3) of the Internal Revenue
Code as members. The bill also requires such funds to meet additional solvency
requirements for their existing nonprofit members within 5 years.

B. Amendments:

None.

This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate.
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Florida Senate - 2015 SB 830

By Senator Simmons

10-00263B-15 2015830
A bill to be entitled
An act relating to the regulation of corporation not
for profit self-insurance funds; amending s. 624.4625,
F.S.; revising the requirements for a participating
member of a corporation not for profit self-insurance

fund; providing an effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Paragraph (b) of subsection (1) of section
624.4625, Florida Statutes, is amended to read:

624.4625 Corporation not for profit self-insurance funds.—

(1) Notwithstanding any other provision of law, any two or
more corporations not for profit located in and organized under
the laws of this state may form a self-insurance fund for the
purpose of pooling and spreading liabilities of its group
members in any one or combination of property or casualty risk,
provided the corporation not for profit self-insurance fund that
is created:

(b) Requires for qualification that each participating
member receive at least 75 percent of its revenues from local,
state, or federal governmental sources or a combination of such

sources or be a publicly supported organization under s.

501 (c) (3), which receives at least 75 percent of its support

from a governmental unit or the public as evidenced on the

organization’s most recent Internal Revenue Service Form 990 or
Form 990-EZ and Schedule A.
Section 2. This act shall take effect July 1, 2015.

Page 1 of 1

words underlined are additions.
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THE FLORIDA SENATE

. COMMITTEES:
Tallahassee, Florida 32399-1100 Ethics and Elections, Chair

Banking and Insurance, Vice Chair

Appropriations

Appropriations Subcommittee on Health
and Human Services

Commerce and Tourism

Regulated Industries

Rules

SENATOR GARRETT RICHTER
President Pro Tempore
23rd District

March 23, 2015

The Honorable Lizbeth Benacquisto, Chair
The Committee on Banking and Insurance
320 Knott Building

404 South Monroe Street

Tallahassee, FL. 32399-1100

Dear Chair Bencquisto,

I respectfully ask to be excused from the Banking and Insurance Committee meeting scheduled
for March 23, 2015 at 1:30 p.m.

Thank you for your consideration.

Sincerely,
Garrett Richter

cc: James Knudson, Staff Director
Sheri Green, Committee Administrative Assistant

REPLY TO:
(7 3299 E. Tamiami Trail, Suite 203, Naples, Florida 34112-4961 (239) 417-6205
0 404 Senate Office Building, 404 South Monroe Street, Tallahassee, Florida 32399-1100 (850) 487-5023
O 25 Homestead Road North, Suite 42 B, Lehigh Acres, Florida 33936 (239) 338-2777

Senate’s Website: www.flsenate.gov

ANDY GARDINER GARRETT RICHTER
President of the Senate President Pro Tempore
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Length: 01:48:50

Meeting called to order by Chair

Roll call -- quorum present

TAB 7 SB 1064 by Hukill

Amd. 396478 by Hukill -- explanation of amendment
John Lavender

Lee Jacobson

Michael Carlson, Executive Director, Personal Insurance Federation of FL
Senator Steve Geller

Senator Hukill recognized to explain amended bill
Mark Berger

Scott Johnson

Andrew Gorman, Attorney

Terry Perkins, Retired

Greg Noland

Carol Dornan, Homeowner

Steve Fortier, Nolands Roofing

Bobby Swindle, West Orange Roofing, Inc.

Jephde Arce, Sr. Project Manager

Crystal Pintrston, Accident Cleaners

David Sweet- Tampa

Richie Kidwell, Air Quality Assessors

William Ryan - Rytech

Ted Nelson, Natonal Water

Jon Lavender

Mark Delegal, State Farm FL Insurance Company
Gary Farmer, Consumer

Paul Handerhan, FL Association for Insurance Reform
Jeff Grant, Bone Dry Restoration and Cleaning, Inc.
Senator Detert recognized for comments to  bill
Senator Hukill recognized to close on bill

Roll call on CS/SB 1064 -- Favorable

TAB 1 - Sen Dean - Volunteer Firefighting

Delete all amendment (679442) Explanation of amendment by Sen. Dean -- fwo/adopted
Edward Fessenden, Jr.

Roll call on CS/SB 244 -- Favorable

TAB 4 - SB 1314 -- Electronic Noticing of Trust Accounts
Senator Bradley recognized to explain the bill

Amd. 203012 -- fwo/adopted

Roll call on CS/SB 1314 -- Favorable

TAB 3 - SB 1006 - Depop of Citizens

Senator Flores recognized to explain the bill
Explanation of Substitute Amendment by Senator Flores
Corey Mathews, Professional Insurance Agents of FL
Substitute Amd. (259236) fwo

Christine Ashburn, Citizens Property Ins. Corp.
Christian Cauara, R. Street Institute

Carolyn Johnson, FL Chamber of Commerce
Senator Flores recognized to close on bill

Roll call on CS/SB 1006 - Favorable

TAB 6 SB 968 - Employee Health Care Plans
Explanatoin of bill by Senator Detert

Amd. 195386 by Sen. Detert -fwo/adopted



3:03:57 PM
3:04:39 PM
3:04:56 PM
3:05:08 PM
3:06:55 PM
3:08:15 PM
3:08:42 PM
3:10:22 PM
3:11:22 PM
3:12:46 PM
3:14:03 PM
3:15:09 PM
3:16:13 PM
3:16:44 PM
3:17:09 PM
3:19:40 PM
3:20:47 PM
3:21:24 PM
3:22:07 PM

Roll call on CS/SB 968 - Favorable

TAB 2 - SB 860 - Pharmacy

Explanation of bill by Senator Garcia

Delete all amd. (299520) - fwo

Rollcall on CS/SB 860 - favorable

TAB 8 - SB 1298 - Insurance for Short Term Rentals
Explanation of bill by Sen. Simmons

Roger Chapin, Mears Transportation

Cesar Fernandez, Uber Technologies

Floyd Webb--Yellow Cab Tallahassee

Brock Rosayn, Metro Taxi of Palm Beach County
Louis Minarde, FL Taxicab Association

Roll call on SB 1298 - Favorable

TAB 9 - SB 830 - Reg. of Corporation Not for Profit Self-Insurance Funds
Explanation of bill by Senator Simmons

Amd. 259754 by Sen. Simmons - fwo

Roll call on CS/SB 830 - Favorable

TAB 5 - SB 1088 -- Motion to tp

Meeting adjourned
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