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The Florida Senate

BILL ANALYSIS AND FISCAL IMPACT STATEMENT

(This document is based on the provisions contained in the legislation as of the latest date listed below.)

Prepared By: The Professional Staff of the Committee on Criminal Justice

BILL: SB 192

INTRODUCER: Senators Powell and Rouson

SUBJECT: Juvenile Justice
DATE: January 20, 2017 REVISED:
ANALYST STAFF DIRECTOR REFERENCE ACTION
1. Jones Hrdlicka CJ Pre-meeting
2. ACJ
3. AP
Summary:

SB 192 eliminates mandatory direct file of a child and modifies the discretionary direct file to
create a system based on the child’s age at the time of the offense and the type of the offense.

Specifically, the bill allows a state attorney to file an information (direct file a child) if, in the
state attorney’s judgment and discretion, the public interest requires that adult sanctions be
considered for a child who was:

e 16 years of age or older and younger than 18 years of age at the time of the alleged offense
and is charged with an enumerated offense;

e 14 years of age or older and younger than 16 years of age at the time of the alleged offense
and is charged with an enumerated offense;

e 15 years of age or older and younger than 18 years of age at the time the of alleged offense
and has had a prior adjudication for an offense that would be a felony if committed by an
adult; or

e 17 years of age or older and younger than 18 years of age at the time of the alleged offense,
has had a prior adjudication for an offense that would be a felony if committed by an adult,
and has had the victim request that the offense be filed in adult court.

The bill prohibits a child eligible for direct file or who was indicted to be transferred to adult
court if he or she has a pending competency hearing in juvenile court or has been previously
found incompetent to proceed and has not been restored to competency by the court.

The bill removes the prohibition against imposing both adult and juvenile sanctions and creates a
new blended sentencing scheme that allows the court to sentence a child to a combination of
adult or juvenile sanctions. The bill provides that a child transferred to adult court may be
sentenced as an adult, a youthful offender under ch. 958, F.S., or a juvenile or to a blended
sentence. The bill also modifies and adds criteria that the court must consider when determining
what type of sanctions are appropriate.
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The bill specifies the sanctions available for a blended sanction sentence and requires the court to
render an order including specific findings of fact and the reasons for its decisions to impose
adult or blended sanctions.

The bill requires the Department of Juvenile Justice (DJJ) to collect and annually report data to
the President of the Senate and Speaker of the House of Representatives regarding children who
qualify for direct file.

The bill will likely reduce the number of children transferred to the adult system, thus increasing
the DJJ’s population. To the extent that this reduction occurs, the bill will likely result in a
negative prison bed impact on the Department of Corrections and a positive residential bed
impact on the DJJ. Please see V. Fiscal Impact Statement.

The bill is effective July 1, 2017.
Il. Present Situation:
Transferring of a Child to Adult Court

There are three methods of transferring a child to adult court for prosecution: judicial waiver,
indictment by a grand jury, or direct filing an information.

Judicial Waiver

The judicial waiver process allows juvenile courts to waive jurisdiction to adult court on a case-
by-case basis. Section 985.556, F.S., provides three types of judicial waivers:
e Voluntary Waiver — the child requests to have his or her case transferred to adult court;*
e Involuntary Discretionary Waiver — the state attorney may file a motion requesting the court
to transfer any case where the child is 14 years of age or older;? and
e Involuntary Mandatory Waiver — the state attorney must request the transfer of a child 14
years of age or older if the child:
o Has been previously adjudicated delinquent for an enumerated felony® and the child is
currently charged with a second or subsequent violent crime against a person; or
o Was 14 years of age or older at the time of commission of a fourth or subsequent felony
offense and was previously adjudicated delinquent or had adjudication withheld for three
felony offenses, one or more of which involved the use or possession of a firearm or
violence against a person.*

If the state attorney files a motion to transfer a child to adult court, the court must hold a hearing
determining whether the child should be transferred.> The court must consider a variety of

! Section 985.556(1), F.S.

2 Section 985.556(2), F.S.

% The enumerated felonies are: murder; sexual battery; armed or strong-armed robbery; carjacking; home-invasion robbery;
aggravated battery; aggravated assault; or burglary with an assault or battery.

4 Section 985.556(3), F.S.

> Section 985.556(4), F.S.
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factors in determining whether transfer is appropriate.® The court must provide an order
specifying the reasons for its decision to impose adult sanctions.’

If a child is transferred to adult court by a voluntary wavier or involuntary discretionary waiver
and is found to have committed the offense or a lesser included offense, the court may sentence
the child as an adult, a youthful offender, or a juvenile.? If the transfer was by an involuntary
mandatory waiver, the court must impose adult sanctions.®

Indictment

Section 985.56, F.S., specifies that a child charged with an offense punishable by death or life
imprisonment is subject to the jurisdiction of the juvenile courts unless and until an indictment
by a grand jury. If the grand jury returns an indictment on the charge, the child’s case must be
transferred to adult court.*®

If the child is found to have committed the offense punishable by death or life imprisonment, the
court must sentence the child as an adult.!? If the child is instead found to have committed a
lesser included offense or any other offense for which he or she was indicted as part of the
criminal ezpisode, the court may sentence the child as an adult, a youthful offender, or a
juvenile.!

Direct File

Direct file is when a state attorney files an information charging a child in adult court. Direct file
under s. 985.557, F.S., can either be discretionary or mandatory. Direct file is the predominant
transfer method to adult court accounting for 98 percent of the transfers each year.!3

Discretionary Direct File

Section 985.557(1), F.S., provides the state attorney with the discretion to file a case in adult
court for certain juvenile cases when he or she believes the offense requires that adult sanctions
be considered or imposed. Specifically, the state attorney may file an information (direct file a
child) in adult court when a child is:
e 14 or 15 years of age and is charged with one of the following felony offenses:

o Murder;
Manslaughter;
Sexual battery;
Robbery;

o O O

6 Section 985.556(4)(c), F.S. Factors include the seriousness of the offense, the sophistication and maturity of the child, the
record and previous history of the child, and whether the alleged offense was committed in an aggressive, violent,
premeditated, or willful manner.

7 Section 985.556(4)(e), F.S.

8 Section 985.565(4)(a)2., F.S.

® Section 985.565(4)(a)3., F.S.

10 Section 985.56(1), F.S.

11 Section 985.565(4)(a)1., F.S.

12 Section 985.565(4)(a)1.a.-c., F.S.

13 2016 Bill Analysis for SB 314 (2016), Department of Juvenile Justice, (September 28, 2015) (on file with the Senate
Criminal Justice Committee).
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Aggravated assault;

Aggravated child abuse;

Arson;

Kidnapping;

Unlawful throwing, placing, or discharging of a destructive device or bomb;

Aggravated battery;

Carrying, displaying, using, threatening, or attempting to use a weapon or firearm during

the commission of a felony;

Possessing or discharging any weapon or firearm on school property in violation of

s. 790.115, F.S,;

Home invasion robbery;

Aggravated stalking;

Carjacking;

Any lewd or lascivious offense committed upon or in the presence of a person less than

16;

Burglary with an assault or battery in violation of s. 810.02(2)(a), F.S.;

Specified burglary of a dwelling or structure in violation of s. 810.02(2)(c), F.S.;

Armed burglary in violation of s. 810.02(2)(b), F.S.;

Grand theft in violation of s. 812.014(2)(a), F.S.;

Grand theft of a motor vehicle in violation of s. 812.014(2)(c)6., F.S.; or

Grand theft of a motor vehicle valued at $20,000 or more in violation of s. 812.014(2)(b),

F.S., if the child has a previous adjudication for grand theft of a motor vehicle in

violation of s. 812.014(2)(c)6. or (2)(b), F.S.14

e 16 0r 17 years of age and is charged with any felony offense;° or

e 16 or 17 years of age and is charged with any misdemeanor, provided the child has had at
least two previous adjudications or adjudications withheld for delinquent acts, one of which
was a felony.'®

0 O O O O O O

O

0O O O O

O O O O O O

If a child transferred to adult court by discretionary direct file is found to have committed the
offense or a lesser included offense, the court may sentence the child as an adult, a youthful
offender, or a juvenile.'’

Mandatory Direct File

Section 985.557(2), F.S., requires the state attorney to file a case in adult court when the child is:
e 16 or 17 years of age at the time of the alleged offense:
o Is charged with a second or subsequent violent crime against a person and has been
previously adjudicated delinquent for an enumerated felony;*®

14 Section 985.557(1)(a)1.-19., F.S.

15 Section 985.557(1)(b), F.S.

161d.

17 Sections 985.565(4)(a)2. and (b), F.S.

18 The enumerated felonies include: murder; sexual battery; armed or strong-armed robbery; carjacking; home-invasion
robbery; aggravated battery; or aggravated assault.
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o s charged with a forcible felony®® and has been previously adjudicated delinquent or had
adjudication withheld for three felonies that each occurred at least 45 days apart from
each other;? or

o Is charged with committing or attempting to commit an offense listed in
s. 775.087(2)(a)1.a.-p., F.S.,%! and during the commission of the offense the child actually
possessed or discharged a firearm or destructive device;?? or

e Any age and is alleged to have committed an act that involves stealing a vehicle in which the
child, while possessing the vehicle, caused serious bodily injury or death to a person who
was not involved in the underlying offense.

The court has the discretion to sentence a child transferred to adult court by mandatory direct file

as an adult, a youthful offender, or a juvenile if:

e The child was 16 or 17 years old at the time of the offense, the charged offense is listed in
s. 775.087(2)(a)l.a.-p., F.S., and during the commission of the offense the child actually
possessed or discharged a firearm or destructive device; or

e The charged offense involves stealing a vehicle in which the child, while possessing the
vehicle, caused serious bodily injury or death to a person who was not involved in the
underlying offense.?

However, the court must impose adult sanctions for a child transferred to adult court by

mandatory direct file who was 16 or 17 years old at the time of the offense and:

e Is charged with committing a second or subsequent violent crime against a person and has
been previously adjudicated delinquent for an enumerated felony; or

e Is charged with committing a forcible felony and has been previously adjudicated delinquent
or had adjudication withheld for three felonies that each occurred at least 45 days apart from
each other.?

19 Section 776.08, F.S., defines “forcible felony” as treason; murder; manslaughter; sexual battery; carjacking; home-invasion
robbery; robbery; burglary; arson; kidnapping; aggravated assault; aggravated battery; aggravated stalking; aircraft piracy;
unlawful throwing, placing, or discharging of a destructive device or bomb; and any other felony which involves the use or
threat of physical force or violence against any individual.

20 Section 985.557(2)(b), F.S., provides that this provision does not apply when the state attorney has good cause to believe
that exceptional circumstances exist which preclude the just prosecution of the child in adult court.

2L The offenses include murder; sexual battery; robbery; burglary; arson; aggravated assault; aggravated battery; kidnapping;
escape; aircraft piracy; aggravated child abuse; aggravated abuse of an elderly person or disabled adult; unlawful throwing,
placing, or discharging of a destructive device or bomb; carjacking; home-invasion robbery; aggravated stalking; trafficking
in cannabis, trafficking in cocaine, capital importation of cocaine, trafficking in illegal drugs, capital importation of illegal
drugs, trafficking in phencyclidine, capital importation of phencyclidine, trafficking in methaqualone, capital importation of
methaqualone, trafficking in amphetamine, capital importation of amphetamine, trafficking in flunitrazepam, trafficking in
gamma-hydroxybutyric acid (GHB), trafficking in 1,4-Butanediol, trafficking in Phenethylamines, or other violation of

s. 893.135(1), F.S.

22 The terms “firearm” and “destructive device” are defined in s. 790.001, F.S.

23 Section 985.565(4)(a)2., F.S.

24 Section 985.565(4)(a)3., F.S.
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Imposing Adult or Juvenile Sanctions

Judges often have discretion to impose adult or juvenile sanctions when a child is transferred to
adult court and found to have committed an offense. In determining whether adult or juvenile
sanctions are appropriate the judge must consider the following factors:

The seriousness of the offense to the community and whether the community would best be

protected by juvenile or adult sanctions;

Whether the offense was committed in an aggressive, violent, premeditated, or willful

manner;

Whether the offense was against persons or against property;?

The sophistication and maturity of the offender;

The record and previous history of the offender including:

o Previous contacts with the Department of Corrections (DOC), the Department of Juvenile
Justice (DJJ), the former Department of Health and Rehabilitative Services (HRS), the
Department of Children and Families (DCF), law enforcement agencies, and the courts;

o Prior periods of probation;

o Prior adjudications that the offender committed a delinquent act or violation of law as a
child; and

o Prior commitments to the DJJ, the former HRS, the DCF, or other facilities or
institutions;

The prospects for adequate protection of the public and the likelihood of deterrence and

reasonable rehabilitation of the offender if assigned to the DJJ services and facilities;

Whether the DJJ has appropriate programs, facilities, and services immediately available;

and

Whether adult sanctions would provide more appropriate punishment and deterrence to

further violations of law than juvenile sanctions.?

The court is required to consider a presentence investigation (PSI) report prepared by the DOC
regarding the suitability of a child for disposition as an adult or juvenile. The PSI report must
include recommendations as to disposition prepared by the DJJ.2” The court must give all
parties?® present at the disposition hearing an opportunity to comment on the issue of sentence
and any proposed rehabilitative plan, and may receive and consider any other relevant and
material evidence.?®

2 Greater weight is given to offenses against persons, especially if personal injury resulted.

26 Section 985.565(1)(b), F.S.

27 Section 985.565(3)(a), F.S. This report requirement may be waived by the offender.

28 Section 985.565(3)(b), F.S This includes the parent, guardian, or legal custodian of the offender; the offender’s counsel; the
state attorney; representatives of the DOC and DJJ; the victim or victim’s representative; representatives of the school
system; and law enforcement involved in the case.

29 Section 985.565(3)(b) and (c), F.S. Other relevant evidence may include other reports, written or oral, in its effort to
determine the action to be taken with regard to the child. This evidence may be relied upon by the court to the extent of its
probative value even if the evidence would not be competent in an adjudicatory hearing.
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If juvenile sanctions are imposed, the court must adjudge the child to have committed a

delinquent act®® and may:

e Place the child on probation with the DJJ for an indeterminate period of time until he or she
reaches the age of 19 years or sooner if discharged by order of the court;

e Commit the child to the DJJ for treatment in an appropriate program for an indeterminate
period of time until he or she reaches 21 years of age or sooner if discharged by the DJJ;*! or

e Order, if the court determines not to impose youthful offender or adult sanctions, any of the
following:
o Probation and postcommitment probation or community service under s. 985.435, F.S.;

Restitution under s. 985.437, F.S.;

Violation of probation or postcommitment probation under s. 985.439, F.S.;

Commitment under s. 985.441, F.S.;

Work program liability and remuneration under s. 985.45, F.S.; and

Other dispositional issues under s. 985.455, F.S. *

0 O O O O

If the court imposes a juvenile sanction and the DJJ determines that the sanction is unsuitable for
the child, the DJJ must return custody of the child to the sentencing court for further proceedings,
including the imposition of adult sanctions.*

Any sentence imposing adult sanctions is presumed appropriate, and the court is not required to
set forth specific findings or list the criteria used as any basis for its decision to impose adult
sanctions.

The court may not sentence a child to a combination of adult and juvenile sanctions.®®

Effect of Transferring a Child to Adult Court

If a child transferred to adult court is found to have committed the offense or a lesser included
offense, the child must have any subsequent violations of law handled in adult court.®® The court
must also immediately transfer and certify all unresolved®’ felony cases pertaining to the child to
adult court for prosecution.®

30 Section 985.565(4)(b), F.S. Adjudication of delinquency is not deemed a conviction, nor does it operate to impose any of
the civil disabilities ordinarily resulting from a conviction.

31 The DJJ must notify the court of its intent to discharge the child from the commitment program no later than 14 days prior
to discharge. Failure of the court to timely respond to the department’s notice shall be considered approval for discharge.

32 Section 985.565(4)(b)1.-3., F.S.

33 Section 985.565(4)(b) and (c), F.S.

34 Section 985.565(4)(a)4., F.S.

35 Section 985.565(4)(b), F.S.

36 Sections 985.556(5), 985.56(4), and 985.557(3), F.S. This provision does not apply if the adult court imposes juvenile
sanctions under s. 985.565, F.S.

37 Unresolved cases include those which have not yet resulted in a plea of guilty or nolo contendere or in which a finding of
guilt has not yet been made. See s. 985.557(3)(b), F.S.

38 Sections 985.556(5), 985.56(4), and 985.557(3), F.S.
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If the child is acquitted of all charged offenses (or lesser included offenses) contained in the
original direct filed case, all felony cases transferred to adult court as a result of the direct file
case must be subject to juvenile sanctions.

Effect of Proposed Changes:
Direct File (Section 1 amending s. 985.557, F.S.)

The bill substantially rewords s. 985.557, F.S., by eliminating the mandatory direct file system
and modifying the discretionary direct file system to create a system based on the child’s age at
the time of the offense.

Children 16 and 17 years of age

A state attorney may file an information (direct file a child) if, in the state attorney’s judgment

and discretion, the public interest requires that adult sanctions be considered for a child who:

e Was 16 years of age or older and younger than 18 years of age at the time of the alleged
offense; and

e Is charged with:
o Murder;

Manslaughter;

Sexual battery;

Robbery;

Aggravated assault;

Aggravated child abuse;

Arson;

Kidnapping;

Unlawful throwing, placing, or discharging of a destructive device and bomb;

Aggravated battery;

Carrying, displaying, using, or threatening or attempting to use a weapon or firearm in

furtherance of the commission of a felony;

Possessing or discharging a firearm on school property in violation of s. 790.115, F.S.;

Home invasion robbery;

Aggravated stalking;

Carjacking;

Aggravated animal cruelty by intentional acts;

DUI or BUI resulting in fatality, great bodily harm, permanent disability, or permanent

disfigurement to a person;

Felony DUI or BUI in violation of s. 316.193(2)(b)1. or 3., F.S., or s. 327.35(2)(b)1. or

3., F.S., respectively;

o Leaving the scene of an accident resulting in fatality, great bodily harm, permanent
disability, or permanent disfigurement to a person;

o Any lewd or lascivious offense committed upon or in the presence of a person younger
than 16 years of age; or

o Burglary in violation of s. 810.02(2)(a), F.S., burglary of dwelling in violation of
ss. 810.02(2) or (3), F.S., or burglary in violation of ss. 810.02(3)(c) or (d), F.S.

O O O O O O O 0 0 o0

O O O O O O

o

¥1d.
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Children 14 and 15 years of age

A state attorney may file an information (direct file a child) in adult court if, in the state

attorney’s judgment and discretion, the public interest requires that adult sanctions be considered

for a child who:

e Was 14 years of age or older and younger than 16 years of age at the time of the alleged
offense; and

e Is charged with:
o Murder;

Manslaughter;

Sexual battery;

Robbery;

Arson;

Kidnapping;

Aggravated battery;

Possessing or discharging any weapon or firearm on school property in violation of

s. 790.115, F.S.;

Home invasion robbery;

Carjacking; or

o Burglary of a dwelling or burglary in violation of s. 810.02(2)(a), F.S.

0O O O O O O O

o O

Children 15, 16, and 17 years of age with prior adjudication

A state attorney may file an information (direct file a child) in adult court if, in the state

attorney’s judgment and discretion, the public interest requires that adult sanctions be considered

for a child who:

e Was 15 years of age or older and younger than 18 years of age at the time of the alleged
offense; and

e Has had a prior adjudication for an offense that would be a felony if committed by an adult.

Children 17 years of age charged with simple battery

A state attorney may file an information (direct file a child) in adult court for a simple battery if,

in the state attorney’s judgment and discretion, the public interest requires that adult sanctions be

considered for a child who:

e s 17 years of age or older and younger than 18 years of age at the time of the alleged
offense;

e Has had a prior adjudication for an offense that would be a felony if committed by an adult;
and

e Has had the victim request that the case be filed in adult court.

Competency Transfer Prohibitions (Section 1, amending s. 985.557, F.S., and Section 2,
amending s. 985.56, F.S.)

A child eligible for direct file or who is indicted cannot be transferred to adult court if he or she
has:

e A pending competency hearing in juvenile court; or
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e Been previously found to be incompetent to proceed and has not been restored to competency
by a court.

Effect of Transferring a Child to Adult Court (Section 1, amending s. 985.557, F.S.)

If a child transferred to adult court is found to have committed the offense or a lesser included
offense, the child must have any subsequent violations of law handled in adult court. The court
must also immediately transfer and certify all unresolved* felony cases pertaining to the child to
adult court for prosecution.

If the child is acquitted of all charged offenses (or lesser included offenses) contained in the
original direct filed case, all felony cases transferred to adult court as a result of the direct file
case must receive the sanctions available before they were transferred.

Direct File Data Collection (Section 1, amending s. 985.557, F.S.)

The bill requires the DJJ to collect and annually report the following data regarding children who
qualify for direct file to the President of the Senate and Speaker of the House of Representatives.
This data includes, but is not limited to:

e Age;

Race and ethnicity;

Gender;

Circuit and county of residence and offense;

Prior adjudicated offenses and periods of probation;

Previous contacts with law enforcement agencies or the courts;

Initial charges;

Charges at disposition;

Whether adult codefendants were involved;

Whether child codefendants were involved who were transferred to adult court;

Whether the child was represented by counsel or had waived counsel;

Risk assessment instrument score;

The child’s medical, mental health, substance abuse, or trauma history;

The child’s history of abuse or neglect;

The child’s history of foster care placements, including the number of prior placements;
Whether the child has been the subject of a children-in-need-of-services or families-in-need-
of-services petition or dependency petition; and

e The case resolution in juvenile court or adult court.

If a child is transferred to adult court the DJJ must also collect disposition data, including, but
not limited to, whether the child received adult, juvenile, or blended sanctions, or diversion and,
if the child was sentenced to prison, the length of the sentence or enhanced sentence.

The bill does not specify when this annual report must be made.

40 Unresolved cases include those which have not yet resulted in a plea of guilty or nolo contendere or in which a finding of
guilt has not been made. See s. 985.557(3)(b), F.S.
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Potential Sanctions (Section 3, amending s. 985.565, F.S.)

Unlike current law, the bill does not require the court to impose adult sanctions. The bill also
removes the prohibition against imposing both adult and juvenile sanctions and creates a new
blended sentencing scheme that allows the court to sentence a child to a combination of adult or
juvenile sanctions. The bill provides that a child transferred pursuant to an information (direct
file), indictment, or waiver of juvenile court jurisdiction and found to have committed a violation
of law or a lesser included offense may be sentenced:

e Asan adult;

e As a youthful offender under ch. 958, F.S.;

e Asajuvenile; or

e To ablended sentence.

Specifically, a child’s sentence may include a term of imprisonment, community control,
probation, commitment to the DJJ for treatment in an appropriate program, juvenile probation,
any combination of these sanctions, or any other sanction authorized by law. The sentence may
not exceed the maximum term that an adult may serve for the same offense.

Determining Whether to Impose Adult, Juvenile, or Blended Sanctions

The bill adds additional criteria and modifies existing criteria that the court must consider when
determining whether to impose adult, juvenile, or blended sanctions.

The bill adds the following additional criteria that courts must consider:

e The extent of the child’s participation in the offense.

e The effect, if any, of familial or peer pressure on the child’s actions.

e Whether the DOC has appropriate programs, facilities, and services immediately available
for the child.

The bill modifies the following existing criteria that courts must consider:
e The sophistication and maturity of the child to include:
o The child’s age, maturity, intellectual capacity, and mental and emotional health at the
time of the offense;
o The child’s background, including his or her family, home, and community environment;
o The effect, if any, of immaturity, impetuosity, or failure to appreciate the risks and
consequences on the child’s participation in the offense; and
o The effect, if any, of characteristics attributable to the child’s age on the child’s
judgment.
e The record and previous history of the child to include:
o Previous contacts or commitments with the DOC, DJJ, the former HRS, and DCF and the
adequacy and appropriateness of the services provided to address the child’s needs;
o Previous contacts with law enforcement agencies and the courts;
o History of abuse, abandonment or neglect, or foster care placements; and
o ldentification of the child as having a disability or having previously received mental
health services or treatment.
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The court may consider any reports that may assist in its decision, including, but not limited to,
prior predisposition reports, psychosocial assessments, individualized education plans,
developmental assessments, school records, abuse or neglect reports, home studies, protective
investigations, and psychological or psychiatric evaluations. The child, the state, and defense
counsel have the right to examine the reports, and to question the parties responsible for them at
the sentencing hearing.

Blended Sanctions

If the court imposes blended sanctions it must withhold adjudication of guilt as an adult and
adjudge the child to have committed a delinquent act.** The court must also place the child on
adult probation, youthful offender probation, or community control through the DOC with a
special condition to successfully complete a residential commitment program with the
appropriate restrictiveness level. The judge may also impose any other adult sanction authorized
by law and the enforcement of an order of restitution or probation previously ordered in any
juvenile proceeding.

In determining the appropriate restrictiveness level for a child the court must consider the
recommendations of the DJJ, the state attorney, and the child’s attorney when determining
placement, but is not bound by any recommendation. The court may order the child’s
incarceration in a juvenile detention center or county jail pending placement in the residential
commitment program.

The DJJ is required to notify the court and the DOC of its intent to discharge a child from the
residential commitment program no later than 14 days prior to discharge. Failure of the court’s
timely response to the notice is considered approval for discharge.

The bill requires the court to render an order including specific findings of fact and the reasons
for its decisions to impose adult or blended sanctions.

The bill also amends s. 985.556, F.S., to reflect changes made in the act and reenacts ss. 985.15,
985.265, 985.514, 985.56, and 985.556, F.S., to incorporate amendments by the bill to statutes
that are cross-referenced in the reenacted sections.

The bill is effective July 1, 2017.
IV.  Constitutional Issues:
A. Municipality/County Mandates Restrictions:
None.
B. Public Records/Open Meetings Issues:

None.

41 An adjudication of delinquency may not be deemed a conviction and may not impose any civil disabilities resulting from a
conviction.
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C. Trust Funds Restrictions:
None.

V. Fiscal Impact Statement:

A. Tax/Fee Issues:
None.

B. Private Sector Impact:
None.

C. Government Sector Impact:

The bill is likely to reduce the number of children transferred to the adult system, thus
increasing the DJJ’s population. To the extent that this reduction occurs, the bill will
likely result in a negative prison bed impact (a decrease in the number of prison beds) on
the DOC and a positive residential bed impact (an increase in the number of beds) on the
DJJ.

The DJJ’s conservative estimate is that the bill will avert approximately 644 youth from
direct file. Based on the average lengths of stay for each level and using current average
per diem rates and current cost per youth under supervision for FY 2014-15, the DJJ
estimates the fiscal impact of the bill to be a minimum of $35.7 million annually.*?

This fiscal impact estimate does not take into consideration the need to procure additional
programs and to build or procure facilities to accommodate this additional population.
The DJJ current operating capacity is just over 2,100 residential beds and has a utilization
rate of 92 percent. If sufficient beds were not made available, youth awaiting placement
to a residential program would be housed in secure detention or in their home
communities, creating a significant back log of youth awaiting placement.

Alternatively, the DJJ would require funding to procure additional programs and to build
or procure facilities to house these youths in addition to the $35.7 million addressed
previously. Construction costs could exceed $100 million to provide bed space sufficient
for the high-risk and max-risk residential programs. The per diem rates used are based on
per diems for programs that utilize the DJJ (state-owned) facilities. Per diem rates for
programs that do not utilize state-owned facilities are potentially higher.

Additionally, the bill requires the DJJ to collect additional data for review and analysis
which would require modification of the Juvenile Justice Information System at an
estimated cost of $93,600. The time necessary for analysis, design, testing, and
implementation could take up to 6 months to complete.

42 2016 Bill Analysis for HB 129 (2016), Department of Juvenile Justice, (October 26, 2015) (on file with the Senate Criminal
Justice Committee).
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VI.

VII.

VIII.

Technical Deficiencies:
None.
Related Issues:

Data of the DJJ’s Office of Research and Data Integrity show a downward trend in adult court
transfers between FY 2010-2011 and FY 2014-2015, which exceeded the decline in felony
arrests. Transfers declined 46 percent over the five-year period, while felony arrests declined 20
percent. During FY 2014-2015, a total of 1,282 individual youths were transferred to the adult
court in Florida. 4

Under current law and the bill children under 14 years of age cannot be subject to a direct file.

The bill is likely to reduce the number of children transferred to the adult system, thus increasing
the DJJ’s population which could make implementation by the July 1, 2017, effective date
difficult.

Statutes Affected:

This bill substantially amends the following sections of the Florida Statutes: 985.557, 985.56,
985.565, and 985.556.

This bill reenacts the following sections of the Florida Statutes: 985.15, 985.265, and 985.514.

Additional Information:

A. Committee Substitute — Statement of Changes:
(Summarizing differences between the Committee Substitute and the prior version of the bill.)
None.

B. Amendments:
None.

This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate.

432016 Bill Analysis for SB 314 (2016), Department of Juvenile Justice, (September 28, 2015) (on file with the Senate
Criminal Justice Committee).
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A bill to be entitled
An act relating to juvenile justice; amending s.
985.557, F.S.; revising the circumstances under which
a state attorney may file an information when a child
of a certain age range commits or attempts to commit
specified crimes; deleting a requirement that a state
attorney file an information under certain
circumstances; prohibiting the transfer of a child to
adult court under certain circumstances based on the
child’s competency; requiring the Department of
Juvenile Justice to collect specified data under
certain circumstances; requiring the department to
provide an annual report to the Legislature; amending
s. 985.56, F.S.; prohibiting the transfer of a child
to adult court under certain circumstances based on
the child’s competency; amending s. 985.565, F.S.;
providing specified sanctions to which a juvenile may
be sentenced; prohibiting a sentence from exceeding
the maximum term that an adult may serve for the same
offense; revising the criteria to be used in
determining whether to impose juvenile or adult
sanctions; requiring the adult court to enter an order
including specific findings of fact and the reasons
for its decision; authorizing the court to consider
certain reports that may assist it; providing for the
examination of the reports by certain parties;
revising how a child may be sanctioned under certain
circumstances; removing a provision that requires a
court to impose adult sanctions under certain
circumstances; requiring the court to explain the
basis for imposing adult sanctions; revising when

juvenile sanctions may be imposed; providing criteria
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for blended sanctions; amending s. 985.556, F.S.;
conforming a cross-reference; reenacting ss. 985.15(1)
and 985.265(5), F.S., relating to filing decisions and
detention transfer and release, education, and adult
jails, respectively, to incorporate the amendment made
to s. 985.557, F.S., in references thereto; reenacting
ss. 985.514(3) and 985.56(3) and (4) (a), F.S.,
relating to responsibility for cost of care and fees
and indictment of a juvenile, respectively, to
incorporate the amendment made to s. 985.565, F.S., in
references thereto; reenacting s. 985.556(3) and
(5) (a), F.S., relating to waiver of juvenile court
jurisdiction and hearings, to incorporate the
amendments made to ss. 985.557 and 985.565, F.S., in

references thereto; providing an effective date.
Be It Enacted by the Legislature of the State of Florida:
Section 1. Section 985.557, Florida Statutes, is amended to

read:

(Substantial rewording of section. See

s. 985.557, F.S., for present text.)

985.557 Direct filing of an information.—

(1) DIRECT FILE.—

(a) With respect to a child who was 16 years of age or

older and younger than 18 years of age at the time the alleged

offense was committed, the state attorney may file an

information if, in the state attorney’s judgment and discretion,

the public interest requires that adult sanctions be considered
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and the offense charged is for the commission of or attempt to
commit:

1. Murder;

2. Manslaughter;

3. Sexual battery;

4. Robbery;

5. Aggravated assault;

6. Aggravated child abuse;

7. Arson;

8. Kidnapping;

9. Unlawful throwing, placing, or discharging of a

destructive device or bomb;

10. Aggravated battery;

11. Carrying, displaying, using, or threatening or

attempting to use a weapon or firearm in furtherance of the

commission of a felony;

12. Possessing or discharging a weapon or firearm on school

property in violation of s. 790.115;

13. Home invasion robbery;

14. Aggravated stalking;

15. Carjacking;

16. Aggravated animal cruelty by intentional acts;

17. DUI or BUI resulting in fatality, great bodily harm,

permanent disability, or permanent disfigurement to a person;

18. Felony DUI or BUI in violation of s. 316.193(2) (b)1. or

3. or s. 327.35(2) (b)1. or 3., respectively;

19. Leaving the scene of an accident resulting in fatality,

great bodily harm, permanent disability, or permanent

disfigurement to a person;
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20. Any lewd or lascivious offense committed upon or in the

presence of a person younger than 16 years of age; or

21. Burglary in violation of s. 810.02(2) (a), burglary of a

dwelling in violation of s. 810.02(2) or (3), or burglary in
violation of s. 810.02(3) (c) or (d).

(b) With respect to a child who was 14 years of age or

older and younger than 16 years of age at the time the alleged

offense was committed, the state attorney may file an

information if, in the state attorney’s judgment and discretion,

the public interest requires that adult sanctions be considered

and the offense charged is for the commission of or attempt to

Murder;
2. Manslaughter;
Sexual battery;

. Robbery;
Aggravated battery;

. Carjacking;

Home invasion robbery;

@ [9 |on [0 [ W N[

. Kidnapping;
9. Burglary of a dwelling or burglary in violation of s.
810.02(2) (a);

10. Arson; or

11. Possessing or discharging any weapon or firearm on

school property in violation of s. 790.115.

(c) With respect to a child who was 15 years of age or

older and younger than 18 years of age at the time the alleged

offense was committed, the state attorney may file an

information for a felony if, in the state attorney’s judgment
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and discretion, the public interest requires that adult

sanctions be considered and the child has had a prior

adjudication for an offense that would be a felony if committed

by an adult.
(d) With respect to a child who is 17 years of age or older

and younger than 18 years of age at the time the alleged offense

was committed, the state attorney may file an information for a

violation of s. 784.03(1) (b) if, in the state attorney’s

judgment and discretion, the public interest requires that adult

sanctions be considered, the child has had a prior adjudication

for an offense that would be a felony if committed by an adult,

and the victim requests that the offense be filed in adult

court.
(2) EFFECT OF DIRECT FILE.—

(a) If a child is transferred for criminal prosecution as

an adult, the court must transfer and certify to the adult

circuit court all felony cases pertaining to the child which

have not yet resulted in a plea of guilty or nolo contendere or

in which a finding of guilt has not been made. If the child is

acquitted of all charged offenses or lesser included offenses

contained in the original case transferred to adult court, any

felony cases that were transferred to adult court under this

subsection are subject to the same penalties they were subject

to before their transfer.

(b) If a child has been transferred to adult court pursuant

to this section and found to have committed the presenting

offense or a lesser included offense, he or she must be treated

as an adult for each subsequent violation of state law, unless

the court imposes juvenile sanctions under s. 985.565.

Page 5 of 21

words underlined are additions.

149
150
151
152
153
154
155
156
157
158
159
160
161
162
163
164
165
166
167
168
169
170
171
172
173
174
175
176
177

CODING: Words strieken are deletions;

Florida Senate - 2017 SB 192

30-00292-17 2017192
(3) TRANSFER PROHIBITION.—Notwithstanding any other law, a

child who is eligible for direct file and who has a pending

competency hearing in juvenile court or has previously been

found to be incompetent and has not been restored to competency

by a court may not be transferred to adult court for criminal

prosecution.

(4) DATA COLLECTION RELATING TO DIRECT FILE.—

(a) The department shall collect data regarding children

who qualify for direct file under subsection (1), including, but

not limited to:
1. Age.

Race and ethnicity.

. Gender.

Circuit and county of residence.

Circuit and county of offense.

Prior adjudicated offenses.

Prior periods of probation.

@ |9 |on [0 [ W N

Previous contacts with law enforcement agencies or the

courts.

9. Initial charges.

10. Charges at disposition.

11. Whether adult codefendants were involved.

12. Whether child codefendants were involved who were

transferred to adult court.

13. Whether the child was represented by counsel.

14. Whether the child has waived counsel.

15. Risk assessment instrument score.

16. The child’s medical, mental health, substance abuse, or

trauma history.
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17. The child’s history of abuse or neglect.

18. The child’s history of foster care placements,

including the number of prior placements.

19. Whether the child has been the subject of a children-

in-need-of-services or families-in-

need-of-services petition or

dependency petition.

20. The case resolution in juvenile court.

21. The case resolution in adult court.

(b) If a child is transferred

for criminal prosecution as

an adult, the department must also

collect disposition data,

including, but not limited to, whether the child received adult

sanctions, juvenile sanctions, blended sanctions, or diversion

and, 1f sentenced to prison, the length of prison sentence or

enhanced sentence.

(c) The department shall annually provide a report

analyzing this aggregated data to the President of the Senate

and the Speaker of the House of Representatives.

Section 2. Subsection (5) is added to section 985.56,

Florida Statutes, to read:

985.56 Indictment of a juvenile.—

(5) Notwithstanding any other

law, a child who is eligible

for indictment and who has a pending competency hearing in

juvenile court or has previously been found to be incompetent

and has not been restored to competency by a court may not be

transferred to adult court for criminal prosecution.

Section 3. Subsection (1), paragraphs (a) and (c) of

subsection (3), and subsection (4)

Statutes, are amended to read:

of section 985.565, Florida

985.565 Sentencing powers; procedures; alternatives for
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juveniles prosecuted as adults.—

(1) POWERS OF DISPOSITION.—

(a) A child in adult court who is found to have committed a
violation of law may be sentenced to adult sanctions, juvenile
sanctions, or blended sanctions consisting of both juvenile and
adult sanctions. The child’s sentence may include a term of
imprisonment, community control, probation, commitments—as—a#n
atternatt to—adutt—dt eions—b mmitted to the

department for treatment in an appropriate program, fer—ehildren

vEtside—+the—adult rreetional—systemor beplaced—on juvenile

probation, or any combination thereof. The sentence may also

include any other sanction authorized by law. A sentence imposed

under this section may not exceed the maximum term that an adult

may serve for the same offense.

(b) In determining whether to impose juvenile sanctions,

instead—oef adult sanctions, or blended sanctions, the court

shall consider the following criteria:

1. The seriousness of the offense to the community and
whether the protection of the community would be best served be
proteeted by juvenile, e adult, or blended sanctions.

2. The extent of the child’s participation in the offense.

3. The effect, if any, of familial or peer pressure on the

child’s actions.

4.2~ Whether the offense was committed in an aggressive,
violent, premeditated, or willful manner.

5.3+~ Whether the offense was against persons or against
property, with greater weight being given to offenses against
persons, especially if personal injury resulted.

6.4+ The sophistication and maturity of the child,
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including: effender—

a. The child’s age, maturity, intellectual capacity, and

mental and emotional health at the time of the offense.

b. The child’s background, including his or her family,

home, and community environment.

c. The effect, if any, of immaturity, impetuosity, or

failure to appreciate the risks and consequences on the child’s

participation in the offense.

d. The effect, if any, of characteristics attributable to

the child’s age on the child’s judgment.
7.5+ The record and previous history of the child effendes,

including:

a. Previous contacts with the Department of Corrections,
the Department of Juvenile Justice, the former Department of
Health and Rehabilitative Services, or the Department of

Children and Families, and the adequacy and appropriateness of

the services provided to address the child’s needs taw

£ + 3 g +h +
rrorcement ageRcIesS;—afRa—tir BEES .

b. Prior periods of probation.

c. Prior adjudications that the offender committed a
delinquent act or violation of law as a child.

d. Prior commitments to the Department of Juvenile Justice,
the former Department of Health and Rehabilitative Services, the
Department of Children and Families, or other facilities or

institutions, and the adequacy and appropriateness of the

services provided to address the child’s needs.

e. Previous contacts with law enforcement agencies and the

courts.

f. History of abuse, abandonment or neglect, or foster care
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placements.

g. Identification of the child as having a disability or

having previously received mental health services or treatment.

8.6+ The prospects for adequate protection of the public
and the likelihood of deterrence and reasonable rehabilitation
of the offender if assigned to services and facilities of the
Department of Juvenile Justice.

9.7= Whether the Department of Juvenile Justice has
appropriate programs, facilities, and services immediately
available.

10.8+ Whether adult sanctions would provide more
appropriate punishment and deterrence to further violations of
law than the imposition of juvenile sanctions.

11. Whether the Department of Corrections has appropriate

programs, facilities, and services immediately available.

) The adult court shall enter an order under paragraph

(c
(4) (b) for its sentencing decision.

(3) SENTENCING HEARING.—

(a) At the sentencing hearing the court shall receive and
consider a presentence investigation report by the Department of
Corrections regarding the suitability of the offender for

e itien—as—an adult sanctions, er—as—a juvenile sanctions,

or blended sanctions. The presentence investigation report must

include a comments section prepared by the Department of
Juvenile Justice, with its recommendations as to disposition.
This report requirement may be waived by the offender.

(c) The court may receive and consider any other relevant
and material evidence, including other reports, written or oral,

in its effort to determine the action to be taken with regard to
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294| the child, and may rely upon such evidence to the extent of its 323 l.a= As an adult;
295| probative value even if the evidence would not be competent in 324 2.b+ As a youthful offender under chapter 958; e®
296 an adjudicatory hearing. Reports the court may consider include, 325 3.e+ As a juvenile under this section; or
297| but are not limited to, prior predisposition reports, 326 4. To a blended sanction as provided in paragraph (e).
298| psychosocial assessments, individualized educational plans, 327 3—Netwithstanding any other provisien—+teo—th aErary;—+f
299 developmental assessments, school records, abuse or neglect 328 = tate—attorney is—reguired—tofile a motionto—transfer and
300| reports, home studies, protective investigations, and 329 reify—theJuvenitefor pr wtion—as—an—adult—under
301 psychological or psychiatric evaluations. The child, the child’s 330 9855563 —and—that motion isgranted;,—or +f+th tate—attorn
302 defense counsel, and the state attorney have the right to 331 is—reguired—teo—file aninfermationunder 59855572 H{a)—o=
303 examine the reports and to gquestion the parties responsible for 332 Aby—the—ecourt must Smpose adult sanetiens—
304 the reports at the hearing. 333 (b)4= Findings.—The court must A#n rEen tmpesing—adute
305 (4) SENTENCING ALTERNATIVES.— 334 aretions—is presumed appropriate,—and—th urt—is not reguired
306 (a) Adutt Sanctions.— 335| #£e set forth specific findings or enumerate the criteria in
307 I—Ca B vted—on—indietment—If—+h hitdis—feund—+ 336| paragraph (1) (b) this—subseetion as the any basis for its
308| he meted—th ffen punishable by deathor1if 337| decision to impose adult or blended sanctions.
309 imprisenment,—th hiltd-shattb rrenced—as—an adutt—Tf +h 338 (c)5~ Restitution.—If Wher a child has been transferred for
310| Suveniteds neotfoundteha mmitted—the dndietabld £fen 339| criminal prosecution as an adult and kas—beer found to have
311| but—is—feund—tohave committed o ltesser ineluded offense—-or—any 340 committed a violation of state law, the disposition of the case
312 ther—offen for—whieh B r—she—was—inrdicted as—a part—of—th 341| may include the enforcement of amy restitution ordered in any
313 riminat—episoder—th HEE e AEeF as—fett : 342 juvenile proceeding.
314 a—As—anadutts 343 (d)+4k} Juvenile sanctions.—I1f juvenile sanctions Fex
315 b—Under—chapter958+——o= 344| Suvenit transferred—to—adutt srt—but—who—de—reot—aualtify for
316 - sohuventie under fthisosoction, 24T such osransier under 50 S35 050(%)y o 5 S35 DET (0 a)y o ()
317 2+—6ther—eases~—If a child who has been transferred to 346| +the—ecourt—may impose Juvenile sanctionsunder this paragraph—Ff
318 adult court for criminal prosecution pursuant to indictment, 347 Fuvenit gy are imposed, the court shall;—under—this
319| information, or waiver of juvenile court jurisdiction is found 348| paragraphy adjudge the child to have committed a delinquent act.
320 to have committed a violation of state law or a lesser included 349| An adjudication of delinquency may shatd not be deemed a
321 offense for which he or she was charged as a part of the 350 conviction and may not—wer—shall—i£ operate to impose any of
322 criminal episode, the court may sentence as follows: 351| the civil disabilities ordinarily resulting from a conviction.
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ard—may—aot s e R mbiratieon—of adutt and
Fovenite—punishments—An—aduttsanetion—or A juvenile sanction

may include enforcement of an order of restitution or probation
previously ordered in any juvenile proceeding. However, if the
court imposes a juvenile sanction and the department determines
that the sanction is unsuitable for the child, the department
shall return custody of the child to the sentencing court for
further proceedings, including the imposition of adult
sanctions. Upon adjudicating a child delinquent under this
paragraph suebseetien—{3+), the court may:

1. Place the child in a probation program under the
supervision of the department for an indeterminate period of
time until the child reaches the age of 19 years or sooner if
discharged by order of the court.

2. Commit the child to the department for treatment in an
appropriate program for children for an indeterminate period of
time until the child is 21 or sooner if discharged by the
department. The department shall notify the court of its intent
to discharge no later than 14 days before prier—+te discharge.
Failure of the court to timely respond to the department’s
notice shall be considered approval for discharge.

3. Order disposition under ss. 985.435, 985.437, 985.439,
985.441, 985.45, and 985.455 as an alternative to youthful
offender or adult sentencing if the court determines not to
impose youthful offender or adult sanctions.

(e) Blended sanctions.—If blended sanctions are imposed,

the court must withhold adjudication of guilt as an adult and

adjudge the child to have committed a delingquent act. An
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adjudication of delinquency under this paragraph may not be

deemed a conviction and may not operate to impose any of the

civil disabilities ordinarily resulting from a conviction.

1. The court shall place the child on adult probation,

youthful offender probation under chapter 958, or community

control through the Department of Corrections with a special

condition to successfully complete a residential commitment

program with an appropriate restrictiveness level. The sentence

may also include any other adult sanction authorized by law. A

blended sanction may include enforcement of an order of

restitution or probation previously ordered in any juvenile

proceeding.

2. Notwithstanding any law to the contrary, the court

determining the appropriate restrictiveness level for a child

shall consider the recommendations of the department, the state

attorney, and the child’s attorney but is not bound by any such

recommendation. The court may order the child’s incarceration in

the juvenile detention center or county jail pending placement

in the residential commitment program.

3. The department shall notify the court and the Department

of Corrections of its intent to discharge the child from the

residential commitment program no later than 14 days before

discharge. Failure of the court to timely respond to the

department’s notice shall be considered approval for discharge.
(f)4e)> Resentencing Adult—sanmetions upon failure of

juvenile sanctions.—If a child proves not to be suitable to a
commitment program, Jjuvenile probation program, or treatment
program under paragraph (d) -4e}, the department shall provide

the sentencing court with a written report outlining the basis
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for its objections to the juvenile sanction and shall
simultaneously provide a copy of the report to the state
attorney and the defense counsel. The department shall schedule
a hearing within 30 days. Upon hearing, the court may revoke the
previous adjudication of delinquency, impose an adjudication of
guilt, and impose any sentence that whieh it may lawfully
impose, giving credit for all time spent by the child in the
department. The court may also classify the child as a youthful
offender under s. 958.04, if appropriate. For purposes of this
paragraph, a child may be found not suitable to a commitment
program, community control program, or treatment program under
paragraph (d) &) if the child commits a new violation of law
while under juvenile sanctions, if the child commits any other
violation of the conditions of juvenile sanctions, if the child

is found to be noncompliant with the commitment program, or if

the child’s actions are otherwise determined by the court to
demonstrate a failure of juvenile sanctions.
(g)+4ey Further proceedings heard in adult court.—If Whern a

child is sentenced to juvenile sanctions or blended sanctions,

further proceedings involving those sanctions shall continue to
be heard in the adult court.

(h)+4e)} School attendance.—If the child is attending or is
eligible to attend public school and the court finds that the
victim or a sibling of the victim in the case is attending or
may attend the same school as the child, the court placement
order shall include a finding pursuant to the proceeding
described in s. 985.455(2), regardless of whether adjudication
is withheld.
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It is the intent of the Legislature that the criteria and
guidelines in this subsection are mandatory and that a
determination of disposition under this subsection is subject to
the right of the child to appellate review under s. 985.534.

Section 4. Subsection (1) of section 985.556, Florida
Statutes, is amended to read:

985.556 Waiver of juvenile court jurisdiction; hearing.—

(1) VOLUNTARY WAIVER.—The court shall transfer and certify
a child’s criminal case for trial as an adult if the child is
alleged to have committed a violation of law and, before prier
£ the commencement of an adjudicatory hearing, the child,
joined by a parent or, in the absence of a parent, by the
guardian or guardian ad litem, demands in writing to be tried as
an adult. Once a child has been transferred for criminal
prosecution pursuant to a voluntary waiver hearing and has been
found to have committed the presenting offense or a lesser
included offense, the child shall be handled thereafter in every
respect as an adult for any subsequent violation of state law,
unless the court imposes juvenile sanctions under s.
985.565(4) (d) s+—985-5654+b).

Section 5. For the purpose of incorporating the amendment
made by this act to section 985.557, Florida Statutes, in a
reference thereto, subsection (1) of section 985.15, Florida
Statutes, 1s reenacted to read:

985.15 Filing decisions.—

(1) The state attorney may in all cases take action
independent of the action or lack of action of the juvenile
probation officer and shall determine the action that is in the

best interest of the public and the child. If the child meets
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the criteria requiring prosecution as an adult under s. 985.556,
the state attorney shall request the court to transfer and
certify the child for prosecution as an adult or shall provide
written reasons to the court for not making such a request. In
all other cases, the state attorney may:

a) File a petition for dependency;

b) File a petition under chapter 984;

c) File a petition for delinquency;

d) File a petition for delinquency with a motion to
transfer and certify the child for prosecution as an adult;

(e) File an information under s. 985.557;

(f) Refer the case to a grand jury;

(g) Refer the child to a diversionary, pretrial
intervention, arbitration, or mediation program, or to some
other treatment or care program if such program commitment is
voluntarily accepted by the child or the child’s parents or
legal guardian; or

(h) Decline to file.

Section 6. For the purpose of incorporating the amendment
made by this act to section 985.557, Florida Statutes, in a
reference thereto, subsection (5) of section 985.265, Florida
Statutes, 1s reenacted to read:

985.265 Detention transfer and release; education; adult
jails.—

(5) The court shall order the delivery of a child to a jail
or other facility intended or used for the detention of adults:

(a) When the child has been transferred or indicted for
criminal prosecution as an adult under part X, except that the

court may not order or allow a child alleged to have committed a

Page 17 of 21
CODING: Words strieken are deletions; words underlined are additions.

497
498
499
500
501
502
503
504
505
506
507
508
509
510
511
512
513
514
515
516
517
518
519
520
521
522
523
524
525

Florida Senate - 2017 SB 192

30-00292-17 2017192
misdemeanor who is being transferred for criminal prosecution
pursuant to either s. 985.556 or s. 985.557 to be detained or
held in a jail or other facility intended or used for the
detention of adults; however, such child may be held temporarily
in a detention facility; or

(b) When a child taken into custody in this state is wanted

by another jurisdiction for prosecution as an adult.

The child shall be housed separately from adult inmates to
prohibit a child from having regular contact with incarcerated
adults, including trusties. “Regular contact” means sight and
sound contact. Separation of children from adults shall permit
no more than haphazard or accidental contact. The receiving jail
or other facility shall contain a separate section for children
and shall have an adequate staff to supervise and monitor the
child’s activities at all times. Supervision and monitoring of
children includes physical observation and documented checks by
jail or receiving facility supervisory personnel at intervals
not to exceed 10 minutes. This subsection does not prohibit
placing two or more children in the same cell. Under no
circumstances shall a child be placed in the same cell with an
adult.

Section 7. For the purpose of incorporating the amendment
made by this act to section 985.565, Florida Statutes, in a
reference thereto, subsection (3) of section 985.514, Florida
Statutes, 1s reenacted to read:

985.514 Responsibility for cost of care; fees.—

(3) When the court under s. 985.565 orders any child

prosecuted as an adult to be supervised by or committed to the
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department for treatment in any of the department’s programs for
children, the court shall order the child’s parents to pay fees
as provided in s. 985.039.

Section 8. For the purpose of incorporating the amendment
made by this act to section 985.565, Florida Statutes, in
references thereto, subsection (3) and paragraph (a) of
subsection (4) of section 985.56, Florida Statutes, are
reenacted to read:

985.56 Indictment of a juvenile.—

(3) If the child is found to have committed the offense
punishable by death or by life imprisonment, the child shall be
sentenced as an adult. If the Jjuvenile is not found to have
committed the indictable offense but is found to have committed
a lesser included offense or any other offense for which he or
she was indicted as a part of the criminal episode, the court
may sentence under s. 985.565.

(4) (a) Once a child has been indicted pursuant to this
section and has been found to have committed any offense for
which he or she was indicted as a part of the criminal episode,
the child shall be handled thereafter in every respect as if an
adult for any subsequent violation of state law, unless the
court imposes juvenile sanctions under s. 985.565.

Section 9. For the purpose of incorporating the amendments
made by this act to sections 985.557 and 985.565, Florida
Statutes, in references thereto, subsection (3) and paragraph
(a) of subsection (5) of section 985.556, Florida Statutes, are
reenacted to read:

985.556 Waiver of juvenile court jurisdiction; hearing.—

(3) INVOLUNTARY MANDATORY WAIVER.—
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(a) If the child was 14 years of age or older, and if the
child has been previously adjudicated delinquent for an act
classified as a felony, which adjudication was for the
commission of, attempt to commit, or conspiracy to commit
murder, sexual battery, armed or strong-armed robbery,
carjacking, home-invasion robbery, aggravated battery,
aggravated assault, or burglary with an assault or battery, and
the child is currently charged with a second or subsequent
violent crime against a person; or

(b) If the child was 14 years of age or older at the time
of commission of a fourth or subsequent alleged felony offense
and the child was previously adjudicated delinquent or had
adjudication withheld for or was found to have committed, or to
have attempted or conspired to commit, three offenses that are
felony offenses if committed by an adult, and one or more of
such felony offenses involved the use or possession of a firearm

or violence against a person;

the state attorney shall request the court to transfer and
certify the child for prosecution as an adult or shall provide
written reasons to the court for not making such request, or
proceed under s. 985.557(1). Upon the state attorney’s request,
the court shall either enter an order transferring the case and
certifying the case for trial as if the child were an adult or
provide written reasons for not issuing such an order.

(5) EFFECT OF ORDER WAIVING JURISDICTION.—

(a) Once a child has been transferred for criminal
prosecution pursuant to an involuntary waiver hearing and has

been found to have committed the presenting offense or a lesser
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included offense, the child shall thereafter be handled in every
respect as an adult for any subsequent violation of state law,
unless the court imposes Jjuvenile sanctions under s. 985.565.

Section 10. This act shall take effect July 1, 2017.
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COMMITTEE SUBSTITUTE - Substantial Changes

Summary:

CS/SB 196 requires a law enforcement officer to issue a civil citation or require the juvenile’s
participation in a similar diversion program when the juvenile admits to committing one of the
following first-time misdemeanor offenses:

e Possession of alcoholic beverages by a person under age 21 (s. 562.111, F.S.);

Battery (s. 784.03(1), F.S.);

Criminal Mischief (s. 806.13, F.S.);

Trespass (ss. 810.08, and 810.09, F.S.);

Theft (ss. 812.04(2)(e) and (3)(a), F.S.);

Retail and farm theft (s. 812.015(2), F.S.);

Loitering and prowling (s. 856.021, F.S.);

Affrays and riots (s. 870.01(1), F.S.);

Disorderly conduct (s. 877.03, F.S.);

Possession of 20 grams or less of cannabis (s. 893.13(6)(b), F.S.);

Use, possession, manufacture, delivery, transportation, advertisement, or retail sale of drug
paraphernalia (s. 893.147, F.S.); or

e Resisting an officer without violence (s. 843.02, F.S.).
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The bill permits a law enforcement officer to issue a civil citation or require the juvenile’s
participation in a similar diversion program when the juvenile admits to committing:

e A misdemeanor offense not enumerated in the bill; or

e A second-time or third-time misdemeanor offense not enumerated in the bill.

A law enforcement officer must provide written documentation articulating why an arrest is
warranted when he or she has the discretion to issue a civil citation but instead chooses to arrest
the juvenile.

The bill specifies that the option of the issuance of a civil citation or referral to a similar

diversion program does not apply to:

e A juvenile who is alleged to have committed, is currently charged with, or has plead or has
been convicted of a felony; or

e A misdemeanor offense arising out of an episode in which the juvenile is also alleged to have
committed a felony.

The bill could have positive fiscal impact to state and local governments because an increase in
civil citation or similar diversion programs could lead to juveniles being diverted from the
costlier juvenile justice system.

The bill is effective July 1, 2017.
Il. Present Situation:

Section 985.12, F.S., establishes a civil citation process that provides law enforcement an
alternative to arresting juveniles for nonserious delinquent acts. The Department of Juvenile
Justice (DJJ) is required to assist in the implementation of civil citation or other similar diversion
programs. The DJJ must also develop guidelines for these programs that include intervention
services based upon proven civil citation or similar diversion programs within the state.*

These civil citation or similar diversion programs are discretionary and are established at the
local level in concurrence with the chief judge, state attorney, public defender, and head of each
local law enforcement agency. The program may be operated by law enforcement, the DJJ, a
juvenile assessment center, a county or municipality, or an entity selected by the county or
municipality.

Currently, if a juvenile admits to committing a misdemeanor? a law enforcement officer has the
discretion to:

e Issue a warning or inform the juvenile’s parent of the child’s infraction;

e Issue a civil citation or require participation in a similar diversion program; or

e Aurrest the juvenile.®

! Section 985.12(1) and (2), F.S.

2 Misdemeanors involving sexual or firearm offenses are currently ineligible for civil citation programs under the DJJ Civil
Citation Model Plan. 2017 Bill Analysis for SB 196, Department of Juvenile Justice, (January 18, 2017) (on file with the
Senate Criminal Justice Committee).

3 Section 985.12(1), F.S.



BILL: CS/SB 196 Page 3

A law enforcement officer can issue a civil citation to any juvenile who admits to committing a
first-time, second-time, or third-time misdemeanor.* When issuing a civil citation the law
enforcement officer must advise the juvenile that he or she has the option of refusing the civil
citation and of being referred to the DJJ. If an arrest is made, the law enforcement officer must
provide written documentation as to why an arrest was warranted.®

A juvenile issued a civil citation or required to participate in a similar diversion program may be
assessed up to 50 hours of community service and must participate in intervention services as
indicated by a needs assessment. Intervention services include family counseling, urinalysis
monitoring, and substance abuse and mental health treatment services.

A juvenile is required to report to a community service performance monitor within seven
working days after the civil citation has been issued and complete at least five community
service hours per week. The monitor also reports information regarding the juvenile’s service
hour completion and the expected completion date to the DJJ.”

If a juvenile fails to timely report or complete a work assignment, fails to timely comply with
assigned intervention services, or commits a subsequent misdemeanor, the law enforcement
officer must issue a report to the DJJ alleging that the juvenile has committed a delinquent act,
thereby initiating formal judicial processing.®

Sixty counties have implemented a civil citation or similar program in Florida. Taylor and Polk
counties are in the process of implementing programs. Bradford, Calhoun, Gulf, Hardee, and
Washington counties have not established civil citation programs; however, these counties do
utilize a different type of diversion program.®

For Fiscal Year 2015-16, 19,386 juveniles were eligible for a civil citation and only 9,636
eligible juveniles were issued a civil citation. The recidivism rate for the juveniles who
completed a civil citation program in Fiscal Year 2014-15 was 3.8 percent.°

Effect of Proposed Changes:

Section 985.12, F.S., is amended to require the establishment of one or more civil citation or
similar diversion programs in each county. At least one program must be operated by the county.

41d.

5 Section 985.12(6), F.S. A juvenile may refuse the civil citation at any time before completion of the work assignment.

6 Section 985.12(1), F.S.

7 Section 985.12(4), F.S.

8 Section 985.12(5), F.S.

92017 Bill Analysis for SB 196, Department of Juvenile Justice, (January 18, 2017) (on file with the Senate Criminal Justice
Committee).

104.
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The bill requires a law enforcement officer'! to issue a civil citation or require the juvenile’s

participation in a similar diversion program when the juvenile admits to committing one of the

following first-time misdemeanor offenses:*?

e Possession of alcoholic beverages by a person under age 21 (s. 562.111, F.S.);

Battery (s. 784.03(1), F.S.);

Criminal Mischief (s. 806.13, F.S.);

Trespass (ss. 810.08 and 810.09, F.S.);

Theft (ss. 812.04(2)(e) and (3)(a), F.S.);

Retail and farm theft (s. 812.015(2), F.S.);

e Loitering and prowling (s. 853.021, F.S.);

e Affrays and riots (s. 870.01(1), F.S.);

e Disorderly conduct (s. 877.03, F.S.);

e Possession of 20 grams or less of cannabis (s. 893.13(6)(b), F.S.);

e Use, possession, manufacture, delivery, transportation, advertisement, or retail sale of drug
paraphernalia (s. 893.147, F.S.); or

e Resisting an officer without violence (s. 843.02, F.S.).

The bill permits a law enforcement officer to issue a civil citation or require the juvenile’s
participation in a similar diversion program when the juvenile admits to committing:

e A misdemeanor offense not enumerated in the bill; or

e A second-time or third-time misdemeanor offense not enumerated in the bill.

A law enforcement officer must provide written documentation articulating why an arrest is
warranted when he or she has the discretion to issue a civil citation but instead chooses to arrest
the juvenile.

The bill specifies that the option for receiving a civil citation or referral to a similar diversion

program does not apply to:

e A juvenile who is alleged to have committed, is currently charged with, or has plead or has
been convicted of a felony; or

e A misdemeanor offense arising out of an episode in which the juvenile is also alleged to have
committed a felony.

The bill provides that the civil citation statute, s. 985.12, F.S., does not modify the authority of a
law enforcement officer to issue a simple warning to a juvenile or to notice the juvenile’s
guardian or parent for an alleged misdemeanor offense.

11 The bill defines “law enforcement officer” to have the same meaning as in s. 943.10, F.S. Section 943.10, F.S., defines the
term to mean any person who is elected, appointed, or employed full time by any municipality or the state or any political
subdivision thereof; who is vested with authority to bear arms and make arrests; and whose primary responsibility is the
prevention and detection of crime or the enforcement of the penal, criminal, traffic, or highway laws of the state. This
definition includes all certified supervisory and command personnel whose duties include, in whole or in part, the
supervision, training, guidance, and management responsibilities of full-time law enforcement officers, part-time law
enforcement officers, or auxiliary law enforcement officers but does not include support personnel employed by the
employing agency.

12 A “misdemeanor offense” is defined as one or more violations of law arising out of the same criminal episode, act, or
transaction.
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The bill retains current statutory provisions relating to:

e The program requirements placed upon juveniles participating in a civil citation program,
including community service hours, intervention services, and time frames to complete the
program;

e The ability of juveniles to refuse participation in a civil citation or similar diversion program;

e The requirement of law enforcement officers to forward civil citations to specified parties;

e The requirement for civil citation or similar diversion programs to report the juveniles’
outcomes to the DJJ and law enforcement officers; and

e Participation in a civil citation or similar diversion program not being considered a referral to
the DJJ.

The bill extends the time period in which a juvenile is required to report to a community service
performance monitor from seven to ten working days after the civil citation or documentation for
a similar diversion program has been issued.

The bill amends ss. 943.051 and 985.11, F.S., to make conforming changes.

The bill is effective July 1, 2017.

V. Constitutional Issues:

A. Municipality/County Mandates Restrictions:

None.

B. Public Records/Open Meetings Issues:
None.

C. Trust Funds Restrictions:
None.

V. Fiscal Impact Statement:

A. Tax/Fee Issues:
None.
B. Private Sector Impact:

Expanding the use of civil citation or similar diversion programs could result in more
juveniles having future opportunities for employment since these juveniles will not have
the hurdle of an arrest record.
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VI.

VII.

VIII.

C. Government Sector Impact:

The bill could have positive fiscal impacts to state and local governments because an
increase in civil citation or similar diversion programs could lead to juveniles being
diverted from the costlier juvenile justice system.

Technical Deficiencies:
None.
Related Issues:

The bill requires all counties to establish a civil citation or similar diversion program which
could make implementation by the July 1, 2017, effective date difficult.

Statutes Affected:

This bill substantially amends section 985.12 of the Florida Statutes.

This bill makes conforming technical changes to sections 943.051 and 985.11 of the Florida
Statutes.

Additional Information:

A. Committee Substitute — Statement of Substantial Changes:
(Summarizing differences between the Committee Substitute and the prior version of the bill.)

CS by Criminal Justice on January 23, 2017:

The Committee Substitute does the following:

e Adds the second degree misdemeanor of loitering and prowling to the list of
qualifying offenses for a civil citation;

e Specifies that at least one program must be operated by the county;

e Clarifies program requirements; and

e Makes technical changes recommended by the DJJ.

B. Amendments:

None.

This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate.
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The Committee on Criminal Justice (Flores) recommended the

following:
Senate Amendment
Delete lines 31 - 140

and insert:

misdemeanor offense if committed by an adult. Such programs must

meet the requirements of this section and be established at—the

et with the concurrence of the chief judge of the
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be operated by an entity such as a law enforcement agency, the
department, a juvenile assessment center, the county or
municipality, or another entity selected by the county or

municipality. Any additional programs shall complement the

established county program. An entity operating such a the—eiviit

Heatieon—eor simitar—diversion program must do so in consultation

)

and agreement with the state attorney and local law enforcement
agencies.

(2) As used in this section, the term:

(a) “Law enforcement officer” has the same meaning as

provided in s. 943.10.

(b) “Misdemeanor offense” means one or more misdemeanor

violations of law arising out of the same criminal episode, act,

or transaction.

(3) Under swekh a Jjuvenile civil citation or similar
diversion program, a law enforcement officer who makes—uapen
making contact with a juvenile who admits having committed a
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(a) Shall issue a civil citation to the juvenile or require

the juvenile’s participation in a similar diversion program if

each violation of law in the misdemeanor offense is one of the

following:

1. Section 562.111, relating to possession of alcoholic

beverages by persons under age 21;

2. Section 784.03(1), relating to battery;

3. Section 806.13, relating to criminal mischief;

4., Section 810.08 or s. 810.09, relating to trespass;
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5. Section 812.014(2) (e) or s. 812.014(3) (a), relating to

6. Section 812.015(2), relating to retail and farm theft;

7. Section 856.021, relating to loitering or prowling;

8. Section 870.01(1), relating to affrays and riots;

9. Section 877.03, relating to disorderly conduct;

10. Section 893.13(6) (b), relating to possession of certain

amounts of cannabis or controlled substances;

11. Section 893.147, relating to use, possession,

manufacture, delivery, transportation, advertisement, or retail

sale of drug paraphernalia; or

12. Section 843.02, relating to resisting an officer

without violence.

(b) May issue a civil citation to the juvenile or require

the juvenile’s participation in a similar diversion program if

the violations of law are misdemeanors not enumerated in

paragraph (a).

(4) Under a juvenile civil citation or similar diversion

program, a law enforcement officer who makes contact with a

juvenile who admits having committed a second-time or third-time

misdemeanor offense may issue a civil citation to the juvenile

or require the juvenile’s participation in a similar diversion

program, regardless of whether the violations of law are in

paragraph (3) (a) .

(5) If an arrest is made for a misdemeanor offense subject

to paragraph (3) (b) or subsection (4), a law enforcement officer

must provide written documentation as to why the arrest was

warranted.

(6) A law enforcement officer shall advise a juvenile who
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is subject to subsection (3) or subsection (4) that the juvenile

has the option to refuse the civil citation or other similar

diversion program and be referred to the department. This option

may be exercised at any time before completion of the community

service assignment required under subsection (8). Participation

in a civil citation or similar diversion program is not

considered a referral to the department.

(7) Upon issuance of the civil citation or documentation

requiring a similar diversion program, the law enforcement

officer shall send a copy to the county sheriff, the state

attorney, the department or the entity operating the program as

designated by the department, the parent or guardian of the

juvenile, and the victim. The entity operating the program shall

enter such information into the juvenile justice information

system.

(8) A juvenile who elects to participate in a civil

citation or similar diversion program shall complete;—and—assess

up to 50 community service hourss+ and participate xreguire

partieipatieon in intervention services as indicated by an

assessment of the needs of the juvenile, including family

counseling, urinalysis monitoring, and substance abuse and
mental health treatment services.

(a) The juvenile shall report to the entity operating the

program within 10 business days after the date of issuance of

the civil citation or documentation for a similar diversion

program. The juvenile shall spend a minimum of 5 hours per week

completing the community service assignment. The entity

operating the program shall immediately notify the department

through the juvenile justice information system that a juvenile
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has reported to the entity operating the program and the

expected date on which the juvenile will complete the community

service assi nment A—cops £ o~ PIEIE SN S NN ST T NP B T NP P-NE S ) SN e

g Fany \./VLJ_Y g T TIT - T CTOOCITUIT oo T | I BN AN 5 e CIT 1O
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(b) At the conclusion of a juvenile’s civil citation

program or similar diversion program, the entity ageney

operating the program shall report the outcome of the program to

the department.

(c) If the juvenile fails to timely report for a community

service assignment, complete such assignment, or comply with

assigned intervention services within the prescribed time, the

entity operating the program shall notify the law enforcement

officer and the law enforcement officer shall proceed with an

arrest of the juvenile.

(d) If the juvenile commits a subsequent delinquent act

then the entity operating the program shall notify the law

enforcement officer and the law enforcement officer shall

proceed with an arrest of the juvenile Fhe issuance—of aeivit

R O Sy
T COCITOUIT ) TToCT
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LEGISLATIVE ACTION
Senate . House
Comm: WD
01/23/2017

The Committee on Criminal Justice (Brandes) recommended the

following:

Senate Substitute for Amendment (343896) (with title

amendment)

Delete lines 15 - 140
and insert:

Section 1. Subsections (1), (2), and (3) of section
943.0582, Florida Statutes, are amended to read:

943.0582 Prearrest, postarrest, or teen court diversion
program expunction.—

(1) Notwithstanding any law dealing generally with the
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preservation and destruction of public records, the department

shall adopt rules to may provide—by—ruleadeoptedpursuvant—+e

£er—320+ for the expunction of any nonjudicial records
reeord of the arrest of a minor who has successfully completed a
prearrest or postarrest diversion program for minors as
authorized by s. 985.125.

(2)4&)> As used in this section, the term:

(a) “Eligible offense” means a criminal offense to which

the diversion program applies as determined under s. 985.125(1).

(b) “Expunction” has the same meaning ascribed in and
effect as s. 943.0585, except that:

1. The provisions of s. 943.0585(4) (a) do not apply, except
that the criminal history record of a person whose record is
expunged pursuant to this section shall be made available only
to criminal justice agencies for the purpose of determining
eligibility for prearrest, postarrest, or teen court diversion
programs; when the record is sought as part of a criminal
investigation; or when the subject of the record is a candidate
for employment with a criminal justice agency. For all other
purposes, a person whose record is expunged under this section
may lawfully deny or fail to acknowledge the arrest and the
charge covered by the expunged record.

2. Records maintained by local criminal justice agencies in

the county in which the arrest occurred that are eligible for

expunction pursuant to this section shall be sealed as the term
is used in s. 943.059.
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(3) The department shall expunge the nonjudicial arrest
record of a minor who has successfully completed a prearrest or

postarrest diversion program if that minor meets all of the

following conditions:

(a) Submits an application for prearrest or postarrest
diversion expunction, on a form prescribed by the department,
signed by the minor’s parent or legal guardian, or by the minor
if he or she has reached the age of majority at the time of
applying.

(b) Submits to the department, with the application, an
official written statement from the state attorney for the
county in which the arrest occurred certifying that he or she
has successfully completed that county’s prearrest or postarrest
diversion program, that his or her participation in the program
was based on an arrest for an eligible offense a—menvieternt

misdemearnor, and that he or she has not otherwise been charged

by the state attorney with, or found to have committed, any

criminal offense or comparable ordinance violation.

C Doxrt 1 ~amnadt Al 29 o s o
raorcrocrpaocca Tt (S T S =R L e i g my Sy e

H

+e)> Has never been, before filing the application for

expunction, charged by the state attorney with, or found to have
committed, any criminal offense or comparable ordinance

violation.
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Section 2. Section 985.125, Florida Statutes, is amended to
read:

985.125 Prearrest or postarrest diversion programs.—

(1) A law enforcement agency or school district, in
cooperation with the state attorney, may establish a prearrest

or postarrest diversion program. The diversion program, as

determined by the agency or school district establishing the

program, may be applicable to all, or a subset of, misdemeanor
offenses.
(2) As part of the prearresteor postarrestdiversion

program:+

(a) A child who is alleged to have committed a delinquent
act may be required to surrender his or her driver license, or
refrain from applying for a driver license, for not more than 90
days. If the child fails to comply with the requirements of the
program, the state attorney may notify the Department of Highway
Safety and Motor Vehicles in writing to suspend the child’s

driver license for a period that may not exceed 90 days.

( )IQ\ Th Ny ot EP SRR —IENE SR CNPE —R I I TP NE S BV o N NP L PN 2 S =R 2

\ = [ g i N tJ.LCCAL.L.LCQL_ o= t—/\JQl—u.L_LCQL_ |\ P E Vi NP S S W i tJ_L\J\j_Lulll lllu_y,
noan e manit £ +1h Soran ~ o o+ o4+ atalh]l 2ok + 1 Yoy
L«lt-lull u\j.LCClllClll_ A I u\jcll\.z_LCO CTITa T OO COX T 15 0IT I t/_l_u\j_l_ulll,
provide—for—the—expunetion—of The nonjudicial arrest record of a

minor who successfully completes the sweh—a program must be
expunged 1f the requirements of purswart—+te s. 943.0582 are

satisfied.

Section 3. Section 985.12, Florida Statutes, is amended to

read:
985.12 Civil citation and similar diversion programs.—

(1) (a)

There is established a process for the use of

juvenile civil citation and similar diversion programs to
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98 rovide process—for the purpose—-of providing an efficient and
~ ~ ~ ~ I

99 innovative alternative to custody by the department efJuvenilte

100 |Jwstiee for juveniles ehiltdrer who commit nonserious delinquent
101 acts and to ensure swift and appropriate consequences. The

102 |department shall encourage and assist in the implementation and

103 improvement of civil citation and pregrams—er—-ether similar
104 diversion programs in areund the state.

105 (b) One or more Fhe civil citation or similar diversion

106 |programs pregram shall be established in each county which must

107 |individually or collectively serve all juveniles who are alleged

108 to have committed a violation of law which would be a

109 |misdemeanor offense if committed by an adult. Such programs must

110 |meet the requirements of this section and be established at—the

111 toeal—deved with the concurrence of the chief judge of the
112 circuit, state attorney, public defender, and the head of each
113 local law enforcement agency involved. At least one program must

114 |be operated by the county. Additional programs The—preogram may

115 be operated by an entity such as a law enforcement agency, the
116 |department, a juvenile assessment center, the county or
117 municipality, or another entity selected by the county or

118 |municipality. Any additional programs shall complement the

119 |established county program. An entity operating such a the—eivit

120 eitation—or —simitar—diversien program must do so in consultation
121 and agreement with the state attorney and local law enforcement
122 agencies.

123 (2) As used in this section, the term:

124 (a) “Law enforcement officer” has the same meaning as

125 |provided in s. 943.10.

126 (b) “Misdemeanor offense” means one or more misdemeanor
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violations of law arising out of the same criminal episode, act,

or transaction.

(3) Under swekh a juvenile civil citation or similar

diversion program, a law enforcement officer who makes+—uaporn

meking contact with a juvenile who admits having committed a
first-time misdemeanor offense: misdemeanor,—may choose—to—issue

oS o] O g ey v AN ah1 1 A7 o~ 0 oo EV SR 2NN VY N £ +1h
oo it e war it it O Tt Ot ot T O s ot Ot O poarTitc Ot 1T
o 1 A7 o 2L~ g A r  maxz
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(a) Shall issue a civil citation to the juvenile, or

require the juvenile’s participation in a similar diversion

program, if the juvenile is younger than 14 years of age and if

each violation of law in the misdemeanor offense is one of the

following:

1. Section 562.111, relating to possession of alcoholic

beverages by persons younger than 21 years of age;

2. Section 784.03(1), relating to battery. This

subparagraph excludes battery related to domestic violence as

defined in s. 741.28;

3. Section 806.13, relating to criminal mischief;

4. Section 810.08 or s. 810.09, relating to trespass;
5. Section 812.014(2) (e) or (3) (a), relating to theft;

6. Section 812.015(2), relating to retail and farm theft

and transit fare evasion;

7. Section 843.02, relating to resisting an officer without

violence;

8. Section 870.01 (1), relating to affrays;

9. Section 877.03, relating to disorderly conduct;

10. Section 893.13(6) (b), relating to possession of certain

amounts of cannabis;
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156 11. Section 893.147, relating to the use, possession,

157 manufacture, delivery, transportation, advertisement, or retail

158 sale of drug paraphernalia. This subparagraph applies only to

159 the use, possession, manufacture, delivery, transportation,

160 advertisement, or retail sale of drug paraphernalia related to

1ol cannabis; or

162 12. Section 843.02, relating to resisting an officer

163 without violence.

164 (b) May issue a civil citation to the Jjuvenile, or require

165 |the juvenile’s participation in a similar diversion program, if

166 the violations of law are misdemeanors not enumerated in

167 |paragraph (a), or if the violations of law are one of the

168 enumerated offenses in paragraph (a) and the juvenile is 14

169 years of age or older.

170 (4) Under a juvenile civil citation or similar diversion

171 |program, a law enforcement officer who makes contact with a

172 juvenile who admits having committed a second-time or third-time

173 |misdemeanor offense may issue a civil citation to the juvenile

174 or reguire the juvenile’s participation in a similar diversion
J

175 program, regardless of whether the violations of law are in

176 |paragraph (3) (a).

177 (5) If an arrest is made for a misdemeanor offense subject

178 to paragraph (3) (b) or subsection (4), a law enforcement officer

179 |must provide written documentation as to why the arrest was

180 warranted.

181 (6) A law enforcement officer shall advise a juvenile who

182 is subject to subsection (3) or subsection (4) that the juvenile

183 |has the option to refuse the civil citation or other similar

184 |diversion program and be referred to the department. This option
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may be exercised at any time before completion of the community

service assignment required under subsection (8). Participation

in a civil citation or similar diversion program is not

considered a referral to the department.

(7) Upon issuance of the civil citation or documentation

requiring a similar diversion program, the law enforcement

officer shall send a copy to the county sheriff, the state

attorney, the department or the entity operating the program as

designated by the department, the parent or guardian of the

juvenile, and the victim. The entity operating the program shall

enter such information into the juvenile justice information

system.

(8) A juvenile who elects to participate in a civil

citation or similar diversion program shall complete—and—assess

up to 50 community service hours+ and participate reeuire

portieipation in intervention services as indicated by an

assessment of the needs of the juvenile, including family

counseling, urinalysis monitoring, and substance abuse and
mental health treatment services.

(a) The juvenile shall report to the entity operating the

program within 10 business days after the date of issuance of

the civil citation or documentation for a similar diversion

program. The juvenile shall spend a minimum of 5 hours per week

completing the community service assignment. The entity

operating the program shall immediately notify the department

through the juvenile justice information system that a juvenile

has reported to the entity operating the program and the

expected date on which the juvenile will complete the community

service assignment A—ecepyeof—ecach ecitatien3issucd—under—Ethis
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(b) At the conclusion of a juvenile’s civil citation

pregram or similar diversion program, the entity agerey

operating the program shall report the outcome of the program to

the department.

(c) If the juvenile fails to timely report for a community

service assignment, complete such assignment, or comply with

assigned intervention services within the prescribed time, the

entity operating the program shall notify the law enforcement

officer and the law enforcement officer shall proceed with an

arrest of the juvenile.

(d) If the juvenile commits a subsequent delinquent act

then the entity operating the program shall notify the law

enforcement officer and the law enforcement officer shall

H-

proceed with an arrest of the juvenile The—issuance—-of—a—-eivi

================= T I TLE A MEDNDDMENT ========s=s=======
And the title is amended as follows:

Delete line 3
and insert:

diversion programs; amending s. 943.0582, F.S.;

requiring, rather than authorizing, the Department of
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243 Law Enforcement to adopt rules to provide for the
244 expunction of nonjudicial records of the arrest of a
245 minor; defining the term “eligible offense”; deleting
246 the definition of the term “nonviolent misdemeanor”;
247 revising the circumstances under which the department
248 must expunge the nonjudicial arrest record of a minor
249 who successfully completes a diversion program;
250 amending s. 985.125, F.S.; specifying that the
251 diversion program may apply to misdemeanor offenses;
252 requiring the expunction of the nonjudicial arrest
253 record of a minor who successfully satisfies certain
254 requirements; amending s. 985.12, F.S.;
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By Senator Flores

39-00240C-17 2017196
A bill to be entitled

An act relating to juvenile civil citation and similar
diversion programs; amending s. 985.12, F.S.;
requiring the establishment of civil citation or
similar diversion programs for juveniles; providing
definitions; specifying program eligibility,
participation, and implementation requirements;
providing exceptions; providing applicability;
amending ss. 943.051 and 985.11, F.S.; conforming
provisions to changes made by the act; providing an

effective date.
Be It Enacted by the Legislature of the State of Florida:
Section 1. Section 985.12, Florida Statutes, is amended to

read:

985.12 Civil citation and similar diversion programs.—

(1) (a) There is established a process for the use of

juvenile civil citation and similar diversion programs to

provide p=¥ for—thepurpes £ providing an efficient and
innovative alternative to custody by the department efJuvenite
Justiee for juveniles ehitdrern who commit nonserious delinquent
acts and to ensure swift and appropriate consequences. The
department shall encourage and assist in the implementation and

improvement of civil citation and pregram r—other similar

diversion programs in areund the state.
(b) One or more Fhe civil citation or similar diversion

programs pregram shall be established in each county which must

individually or collectively serve all juveniles who are alleged

to have committed a violation of law which would be a

misdemeanor offense if committed by an adult. Such programs must

be established at—theJeecal—+ + with the concurrence of the

Page 1 of 10
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chief judge of the circuit, state attorney, public defender, and
the head of each local law enforcement agency involved and-—Fhe
program may be operated by an entity such as a law enforcement
agency, the department, a juvenile assessment center, the county

or municipality, or another entity selected by the county or

municipality. An entity operating such a £k it —eitation—or

imitar—diversion program must do so in consultation and
agreement with the state attorney and local law enforcement
agencies.

(2) As used in this section, the term:

(a) “Law enforcement officer” has the same meaning as

provided in s. 943.10.

(b) “Misdemeanor offense” means one or more misdemeanor

violations of law arising out of the same criminal episode, act,

or transaction.
(3) Under swek a juvenile civil citation or similar

diversion program, a law enforcement officer who makes+—upen

making contact with a juvenile who admits having committed a

first-time misdemeanor offense: misdemeanor,—may——<h to—tssu
1 1 3 3 £ +h haldr = + £ +

a—stmpte—waratng—or informth Fritet Faardian—orparen £—+£h
D1 . .

ehitdls—infraction;—ormay

(a) Shall issue a civil citation to the juvenile or require
the juvenile’s participation in a similar diversion program if

each violation of law in the misdemeanor offense is one of the

following:

1. Section 562.111, relating to possession of alcoholic

beverages by persons under age 21;

2. Section 784.03(1), relating to battery;

3. Section 806.13, relating to criminal mischief;
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4. Section 810.08 or s. 810.09, relating to trespass;
5. Section 812.014(2) (e) or s. 812.014(3) (a), relating to
theft;
6. Section 812.015(2), relating to retail and farm theft;

7. Section 870.01(1), relating to affrays and riots;

8. Section 877.03, relating to disorderly conduct;

9. Section 893.13(6) (b), relating to possession of certain

amounts of cannabis or controlled substances;

10. Section 893.147, relating to use, possession,

manufacture, delivery, transportation, advertisement, or retail

sale of drug paraphernalia; or

11. Section 843.02, relating to resisting an officer

without violence.

(b) May issue a civil citation to the juvenile or require

the juvenile’s participation in a similar diversion program if

the violations of law are not enumerated in paragraph (a).

(4) Under a juvenile civil citation or similar diversion

program, a law enforcement officer who makes contact with a

juvenile who admits having committed a second-time or third-time

misdemeanor offense may issue a civil citation to the juvenile

or require the juvenile’s participation in a similar diversion

program, regardless of whether the violations of law are in

paragraph (3) (a).

(5) If an arrest is made for a misdemeanor offense subject

to paragraph (3) (b) or subsection (4), a law enforcement officer

must provide written documentation as to why the arrest was

warranted.

(6) A law enforcement officer shall advise a juvenile who

is subject to subsection (3) or subsection (4) that the juvenile
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has the option to refuse the civil citation or other similar

diversion program and be referred to the department. This option

may be exercised at any time before completion of the community

service assignment required under subsection (8). Participation

in a civil citation or similar diversion program is not

considered a referral to the department.

(7) Upon issuance of the civil citation or documentation

requiring a similar diversion program, the law enforcement

officer shall send a copy to the county sheriff, the state

attorney, the appropriate intake office of the department or the

community service performance monitor designated by the

department, the parent or guardian of the juvenile, and the

victim. The department shall enter such information into the

juvenile offender information system.

(8) A juvenile who elects to participate in a civil

citation or similar diversion program shall complete;—and—assess

up to 50 community service hours+ and participate reguize

partieipation in intervention services as indicated by an

assessment of the needs of the juvenile, including family

counseling, urinalysis monitoring, and substance abuse and
mental health treatment services.

(a) The juvenile shall report to the community service

performance monitor within 10 business days after the date of

issuance of the civil citation or documentation for a similar

diversion program. The juvenile shall spend a minimum of 5 hours

per week completing the community service assignment. The

monitor shall immediately notify the intake office of the

department that a juvenile has reported to the monitor and the

expected date on which the juvenile will complete the community
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(b) At the conclusion of a juvenile’s civil citation
program or similar diversion program, the entity agerney
operating the program shall report the outcome of the program to
the department.

(c) If the juvenile fails to timely report for a community

service assignment, complete such assignment, or comply with

assigned intervention services within the prescribed time, or if

the juvenile commits a subsequent misdemeanor, the law

enforcement officer shall issue a report alleging the juvenile

has committed a delinquent act, at which time a juvenile

probation officer shall process the original delingquent act as a

referral to the department and refer the report to the state

attorney for review The—issuan £ a—eiviteitationis net
1 6] = £ 1 + + ] =i + +
Asidered—a—referrat the—departmen

(9) 42> The department shall develop guidelines for +he

civil citation and similar diversion programs pregram which

include intervention services that are based on wpen proven
civil citation or similar diversion programs in within the
state.

(10) This section does not apply to:

(a) A juvenile who is currently alleged to have committed,
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or is currently charged with, and awaiting final disposition of

an offense that would be a felony if committed by an adult.

(b) A juvenile who has entered a plea of nolo contendere or

guilty to, or has been found to have committed, an offense that

would be a felony if committed by an adult.

(c) A misdemeanor offense arising out of an episode in

which the juvenile is also alleged to have committed an offense

that would be a felony if committed by an adult.

(11) This section does not modify the authority of a law

enforcement officer who comes into contact with a juvenile who

is alleged to have committed a misdemeanor offense to issue only

a simple warning to the juvenile or notice to a juvenile’s

parent or guardian of the alleged offense.
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Section 2. Paragraph (b) of sub
943.051, Florida Statutes, is amende

943.051 Criminal justice inform
storage; fingerprinting.—

(3)

(b) A minor who is charged with
the following offenses shall be fing
fingerprints shall be submitted elec
department, unless the minor partici

citation or similar diversion progra

section (3) of section
d to read:

ation; collection and

or found to have committed
erprinted and the
tronically to the
pates in is—isswed a civil
m pursuant to s. 985.12:

1. Assault, as defined in s. 78

2. Battery, as defined in s. 78

3. Carrying a concealed weapon,

4. Unlawful use of destructive
in s. 790.1615(1).

5. Neglect of a child, as defin

6. Assault or battery on a law
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firefighter, or other specified officers, as defined in s.
784.07(2) (a) and (b).

7. Open carrying of a weapon, as defined in s. 790.053.

8. Exposure of sexual organs, as defined in s. 800.03.

9. Unlawful possession of a firearm, as defined in s.
790.22(5) .

10. Petit theft, as defined in s. 812.014(3).

11. Cruelty to animals, as defined in s. 828.12(1).

12. Arson, as defined in s. 806.031(1).

13. Unlawful possession or discharge of a weapon or firearm
at a school-sponsored event or on school property, as provided
in s. 790.115.

Section 3. Paragraph (b) of subsection (1) of section
985.11, Florida Statutes, is amended to read:

985.11 Fingerprinting and photographing.—

(1)

(b) Unless the child is participating in fis—4dssuwed a civil
citation or is—partieipating—in—= similar diversion program

pursuant to s. 985.12, a child who is charged with or found to

have committed one of the following offenses shall be
fingerprinted, and the fingerprints shall be submitted to the
Department of Law Enforcement as provided in s. 943.051(3) (b):

1. Assault, as defined in s. 784.011.

2. Battery, as defined in s. 784.03.

3. Carrying a concealed weapon, as defined in s. 790.01(1).

4. Unlawful use of destructive devices or bombs, as defined
in s. 790.1615(1).

5. Neglect of a child, as defined in s. 827.03(1) (e).

6. Assault on a law enforcement officer, a firefighter, or
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other specified officers, as defined in s. 784.07(2) (a).

7. Open carrying of a weapon, as defined in s. 790.053.

8. Exposure of sexual organs, as defined in s. 800.03.

9. Unlawful possession of a firearm, as defined in s.
790.22(5) .

10. Petit theft, as defined in s. 812.014.

11. Cruelty to animals, as defined in s. 828.12(1).

12. Arson, resulting in bodily harm to a firefighter, as
defined in s. 806.031(1).

13. Unlawful possession or discharge of a weapon or firearm
at a school-sponsored event or on school property as defined in
s. 790.115.

A law enforcement agency may fingerprint and photograph a child
taken into custody upon probable cause that such child has
committed any other violation of law, as the agency deems
appropriate. Such fingerprint records and photographs shall be
retained by the law enforcement agency in a separate file, and
these records and all copies thereof must be marked “Juvenile
Confidential.” These records are not available for public
disclosure and inspection under s. 119.07 (1) except as provided
in ss. 943.053 and 985.04(2), but shall be available to other
law enforcement agencies, criminal justice agencies, state
attorneys, the courts, the child, the parents or legal
custodians of the child, their attorneys, and any other person
authorized by the court to have access to such records. In
addition, such records may be submitted to the Department of Law
Enforcement for inclusion in the state criminal history records

and used by criminal justice agencies for criminal Jjustice
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in the discretion of the court, be

open to inspection by anyone upon a showing of cause. The

fingerprint and photograph records shall be produced in the

court whenever directed by the court. Any photograph taken

pursuant to this section may be shown by a law enforcement

officer to any victim or witness of a crime for the purpose of

identifying the person who committed such crime.

Section 4. This act shall take effect July 1,
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The Florida Senate

Committee Agenda Request

To: Senator Randolph Bracy, Chair a.,/
Committee on Criminal Justice

Subject: Committee Agenda Request

Date: January 17, 2016

I respectfully request that Senate Bill #196, relating to juvenile civil citation and similar
diversion programs, be placed on the:

L] committee agenda at your earliest possible convenience.

X]  next committee agenda.

Conitece Fbre,

Senator Anitere Flores
Florida Senate, District 39




SB 196 Juvenile Civil Citations and Similar Diversion Programs

e FSJA fully supports the increasing use of Juvenile Civil Citations by law
enforcement agencies, but not by mandating law enforcement usage

e FSJA recommends that County Sheriffs and Police Chiefs establish
departmental policies which promote and strongly encourage use of
juvenile civil citations by their deputies and officers instead of mandating
first-time usage

e FSJA recommends that appropriate funding be provided to non-profit
agencies for 2" and 3" juvenile civil citations, if they are selected to
provide the behavioral healthcare services in any county

e FSJA recommends that “Best Practices” be established and incorporated
into each county’s or non-profit’s programming so that consistent services
will be provided to the juveniles diverted:

- Each juvenile will receive the same validated behavioral
assessment and/or screening tool so that data collection and
outcome performance can be properly measured and collated

- Usage of only evidence-based intervention services based on the
results of the behavioral assessment and/or screening tool

- The intensity of the behavioral intervention services should be
increased for 2" and 3™ juvenile civil citations

e FSJA strongly recommends retention of law enforcement discretion in
issuance of juvenile civil citations; mandating usage will have unintended
and counter-productive consequences

1.23.17 a
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Length: 01:15:50

Meeting called to order by Chair Bracy

Roll call

Quorum present

Comments by Chair Bracy

Comments by Vice Chair Baxley

Comments from Senator Brandes

Comments from Senator Bradley

Comments from Senator Clemens

Comments from Senator Rouson

Comments from Chair Bracy

Chair Bracy announces SB 192 Temporarily Postponed

Tab 2 - SB 196 Juvenile Civil Citation and Similar Diversion Programs
Explanation of SB 196 by Senator Flores

Question from Senator Rouson

Response from Senator Flores

Follow-up question from Senator Rouson

Response from Senator Flores

Question from Senator Brandes

Response from Senator Flores

Follow-up question from Senator Brandes

Response from Senator Flores

Additional question from Senator Brandes

Response from Senator Flores

Question from Senator Bean

Response from Senator Flores

Follow-up response from Senator Bean

Question from Senator Bradley

Response from Senator Flores

Follow-up question by Senator Bradley

Response from Senator Flores

Additional comments by Senator Bradley

Question from Senator Clemens

Response from Senator Flores

Question from Senator Rouson

Response from Senator Flores

Comments from Chair Bracy

Take up Amendment 343896, move to substitute amendment 811412
Explanation of 811412 by Senator Brandes

Amendment Barcode No. 811412 Withdrawn by Senator Brandes
Back on Amendment Barcode No. 343896 by Senator Flores
Explanation of Amendment Bar Code No. 343896 by Senator Flores
Comments from Chair Bracy

Barney Bishop, Florida Smart Justice Alliance waves in opposition
Question from Senator Bradley

Response from Senator Flores

Follow-up question from Senator Bradley

Question from Senator Baxley

Response from Senator Flores

Closure waived by Senator Flores

Amendment Barcode No. 343896 adopted

Speaker Rev. Charles May, LIFE in support

Thad Lowry, Operation PAR waives in support

Type:
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4:38:26 PM
4:41:20 PM
4:41:26 PM
4:41:48 PM
4:41:56 PM
4:42:11 PM
4:42:31 PM
4:42:42 PM
4:42:57 PM
4:43:58 PM
4:44:57 PM
4:46:41 PM
4:48:30 PM
4:50:28 PM
4:56:50 PM
4:59:13 PM
5:03:49 PM
5:04:02 PM
5:04:44 PM
5:04:53 PM
5:05:55 PM
5:06:05 PM
5:06:22 PM
5:06:30 PM
5:06:41 PM
5:06:48 PM
5:06:59 PM
5:07:08 PM
5:07:28 PM
5:09:48 PM
5:10:09 PM
5:10:11 PM
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5:10:20 PM
5:10:39 PM
5:12:40 PM
5:13:58 PM
5:15:09 PM
5:19:25 PM
5:19:38 PM
5:19:51 PM

Speaker Ronnie Clark, PEACE Polk County

Speaker Honorable Carlos Martinez in support, Florida Public Defender Association

Question from Senator Brandes

Response from Honorable Martinez

Follow-up question from Senator Brandes

Response from the Honorable Martinez

Additional Comments from Senator Brandes
Response from Honorable Martinez

Follow-up from Senator Brandes

Response from Honorable Martinez

Question from Senator Bradley

Speaker Lois Hoeft, ICARE/Dart in support

Speaker Geneva Pittman, ICARE in support

Speaker Aaron Lower, PACT/DART in support
Speaker Barney Bishop, Florida Smart Justice Alliance in support
Speaker Samantha Padgett, Florida Retail Federation
Speaker Sheriff Bob Gualtieri, Sheriff of Pinellas County against
Question from Senator Clemens

Response from Sheriff Gualtieri

Follow-up from Senator Clemens

Response from Sheriff Gualtieri

Additional comments from Senator Clemens
Response from Sheriff Gualtieri

Question from Senator Brandes

Response from Sheriff Gualtieri

Follow-up from Senator Brandes

Response from Sheriff Gualtieri

Additional question from Senator Brandes

Response from Sheriff Gualtieri

Speaker Wansley Walters, Former Secretary DJJ

Jorge Chamizo, Florida Association of Criminal Defense Lawyers waives in support

Colleen Mackin, The Children's Campaign waives in opposition
Lisa Hurley, Florida Association of Counties waives in support
Jill Gran, Florida Behavioral Health Association waives in support

Ingrid Delgado, Florida Conference of Catholic Bishops waives in support

Comments from Senator Baxley
Comments from Senator Rouson
Comments from Senator Bean
Closure from Senator Flores

Roll call on SB 196

CS/SB196 Reported favorably
Senator Brandes move to adjourn



	Intro
	Bill and Amendment List Report
	Expanded Agenda (Long)

	Tab 1
	S0192
	CJ Bill Analysis 1/20/2017
	0192__
	SB 192 Appearance Cards


	Tab 2
	S0196
	CJ Bill Analysis 1/24/2017
	343896
	811412
	0196__
	SB 196 Appearance Cards
	SB 196 Agenda Request
	Handout for SB 196 from Barney Bishop

	Comment
	CourtSmart Tag Report





