Florida Senate - 2002 CS for SB 2304

By the Committee on Banking and | nsurance; and Senator Latvala

311-2307-02
1 Abill to be entitled
2 An act relating to workers' conpensation
3 anending s. 440.02, F.S.; redefining the terns
4 "enpl oyee" and "independent contractor";
5 prohi biting exenptions from coverage for
6 commercial construction job sites; defining the
7 terns "conmercial building" and "residential
8 bui l di ng"; anending s. 440.05, F.S.; requiring
9 enpl oyers to mai ntai n busi ness records
10 specified by rules of the Division of Wrkers
11 Conpensation, relative to exenptions from
12 coverage; revising requirenents for election of
13 exenptions for coverage; anending s. 440. 10,
14 F.S.; providing penalties for enployers who
15 fail to secure conpensation; anending s.
16 440. 103, F.S.; specifying requirenents for
17 certificates of insurance that must be shown to
18 receive a building permt; anending s. 440. 107,
19 F.S.; requiring and authorizing the division to
20 i ssue stop-work orders and to inpose certain
21 penal ti es agai nst enpl oyers who fail to secure
22 conpensation; requiring the division to notify
23 t he Departnent of Business and Professiona
24 Regul ati on; anmending s. 440.191, F.S.; revising
25 duties of the Enpl oyee Assistance and Onbudsnan
26 O fice; renpving a requirenent that an enpl oyee
27 exhaust certain dispute-resol ution procedures
28 before filing a petition requesting benefits;
29 anending s. 440.25, F.S.; revising procedures
30 for nediation and hearings; extending the tine
31 for ordering and hol di ng nedi ati on conf erences;
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1 providing requirenments for granting a

2 conti nuance; providing for nediation conducted
3 by nmediators other than fromthe Ofice of the
4 Judges of Conpensation Cainms; requiring that
5 the parties conplete pretrial stipulations

6 bef ore concl udi ng nedi ation; extending the tine
7 for holding final hearings; providing for

8 wai ver of any benefit not raised at the fina

9 hearing; providing for an expedited

10 determ nation of pay; requiring that certain
11 cl ains be resolved through an expedited

12 process; providing for dismssal for |ack of
13 prosecution; linmting the paynent of interest
14 and the attachnent of attorney's fees; anending
15 s. 440.271, F.S.; requiring appellate nediation
16 and providing procedures therefor; anending s.
17 440.381, F.S.; requiring that the application
18 for workers' conpensation coverage contain a
19 sworn statenent by the agent; providing a
20 penalty for carriers that fail to conply with
21 audit requirenents; revising requirenents for
22 audits; anending s. 440.40, F.S.; requiring
23 enpl oyers to post a notice related to the
24 anti-fraud reward program anending s. 440. 45,
25 F.S., relating to the Ofice of the Judges of
26 Conpensation Cainms; clarifying the
27 responsibilities of the director of the
28 Di vision of Admi nistrative Hearings as agency
29 head of the O fice of the Judges of
30 Conpensation O ainms; anending ss. 489.114 and
31 489.510, F. S.; revising provisions governing

2
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the verification by the division of coverage of
persons engaged in the business of contracting;
speci fying an adninistrative fine for
contractors who are in nonconpliance with
chapter 440, F.S., to be paid to the Departnent
of Busi ness and Professional Regul ation
anending s. 626.9892, F.S.; revising the
criteria for the anti-fraud program requiring
t he Departnent of Insurance to conduct a study
related to workers' conpensation for persons
engaged in the construction industry; providing
ef fective dates.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Paragraphs (b), (c), and (d) of subsection
(14) of section 440.02, Florida Statutes, are anended, and
subsections (40) and (41) are added to that section, to read:

440.02 Definitions.--Wen used in this chapter, unless
the context clearly requires otherwise, the followi ng terns
shal | have the follow ng neani ngs:

(14)

(b) "Enpl oyee" includes any person who is an officer
of a corporation and who perforns services for renuneration
for such corporation within this state, whether or not such
servi ces are continuous.

1. Any officer of a corporation nay elect to be exenpt
fromthis chapter by filing witten notice of the election
with the division as provided in s. 440.05.

2. As to officers of a corporation who are actively
engaged in the construction industry, no nore than three

3
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officers may elect to be exenpt fromthis chapter by filing

witten notice of the election with the division as provided
in s. 440.05. However, a corporate officer of a corporation

actively engaged in the construction industry may not elect to

be exenpt, and any exenption obtai ned by such an officer is

not applicable, with respect to any commerci al construction

job site estimated to be val ued at $250, 000 or greater

3. An officer of a corporation who elects to be exenpt
fromthis chapter by filing a witten notice of the election
with the division as provided in s. 440.05 is not an enpl oyee.

Services are presuned to have been rendered to the corporation
if the officer is conpensated by other than dividends upon
shares of stock of the corporation which the officer owns.
(c)1l. "Enployee" includes a sole proprietor or a
partner who devotes full tinme to the proprietorship or
partnership and, except as provided in this paragraph, elects
to be included in the definition of enployee by filing notice
t hereof as provided in s. 440.05. Partners or sole proprietors
actively engaged in the construction industry are consi dered
enpl oyees unl ess they elect to be excluded fromthe definition
of enpl oyee by filing witten notice of the election with the
di vision as provided in s. 440.05. However, no nore than three
partners in a partnership that is actively engaged in the
construction industry nay el ect to be excluded. A sole
proprietor or partner who is actively engaged in the
construction industry and who elects to be exenpt fromthis
chapter by filing a witten notice of the election with the
di vision as provided in s. 440.05 is not an enpl oyee. For
pur poses of this chapter, an independent contractor is an

4
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enpl oyee unl ess he or she neets all of the conditions set

forth in subparagraph (d)1.
2. Notwithstandi ng the provisions of subparagraph 1.

the term "enpl oyee" includes a sole proprietor or partner

actively engaged in the construction industry with respect to

any commercial construction job site estinmated to be val ued at

$250, 000 or greater. Any such enpl oyee may not elect to be

exenpt, and any exenption obtained is not applicable, with

respect to work perforned at such a commercial job site.

(d) "Enpl oyee" does not include:

1. An independent contractor, if:

a. The independent contractor nmintains a separate
business with his or her own work facility, truck, equipnent,
materials, or simlar accomodati ons;

b. The independent contractor holds or has applied for
a federal enployer identification nunber, unless the
i ndependent contractor is a sole proprietor who is not
required to obtain a federal enployer identification nunber
under state or federal requirenents;

c. The independent contractor perforns or agrees to
perform specific services or work for specific anmobunts of
noney and controls the neans of performing the services or
wor K;

d. The independent contractor incurs the principa
expenses related to the service or work that he or she
perforns or agrees to perform

e. The independent contractor is responsible for the
satisfactory conpletion of work or services that he or she
perforns or agrees to performand is or could be held |iable
for a failure to conplete the work or services;

5
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f. The independent contractor receives conpensation
for work or services performed for a conmission or on a
per-job or conpetitive-bid basis and not on any other basis;
g. The independent contractor nmay realize a profit or
suffer a loss in connection with perforning work or services;
h. The independent contractor has continuing or
recurring business liabilities or obligations; and
i. The success or failure of the independent
contractor's business depends on the relationship of business
recei pts to expenditures.

However, the determ nation as to whether an individua

included in the Standard Industrial dassification Manual of
1987, Industry Nunbers 0711, 0721, 0722, 0751, 0761, 0762,
0781, 0782, 0783, 0811, 0831, 0851, 2411, 2421, 2435, 2436,
2448, or 2449, or a newspaper delivery person, is an

i ndependent contractor is governed not by the criteria in this
par agraph but by common-|aw principles, giving due
consideration to the business activity of the individual

Not wi t hst andi ng the provisions of this paragraph or any other

provision of this chapter, with respect to any comerci al

construction job site estimated to be val ued at $250, 000 or

greater, a person who is actively engaged in the construction

i ndustry is not an i ndependent contractor and is either an

enpl oyer or an enpl oyee who may not be exenpt fromthe

coverage requirenents of this chapter

2. Areal estate sal esperson or agent, if that person
agrees, in witing, to performfor renmuneration solely by way
of conmi ssi on.

3. Bands, orchestras, and nusical and theatrical
perforners, including disk jockeys, performng in |icensed

6
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prem ses as defined in chapter 562, if a witten contract

evi denci ng an i ndependent contractor relationship is entered
into before the commencenent of such entertai nment.

4. An owner-operator of a nmotor vehicle who transports
property under a witten contract with a notor carrier which
evi dences a relationship by which the owner-operator assunes
the responsibility of an enployer for the performance of the
contract, if the owner-operator is required to furnish the
necessary notor vehicle equipnent and all costs incidental to
the performance of the contract, including, but not linmted
to, fuel, taxes, licenses, repairs, and hired help; and the
owner-operator is paid a conmi ssion for transportation service
and is not paid by the hour or on sonme other tine-neasured
basi s.

5. A person whose enploynent is both casual and not in
the course of the trade, business, profession, or occupation
of the enpl oyer.

6. A volunteer, except a volunteer worker for the
state or a county, nunicipality, or other governnental entity.
A person who does not receive nonetary renmuneration for
services is presuned to be a volunteer unless there is
substantial evidence that a val uabl e consi derati on was
i nt ended by both enpl oyer and enpl oyee. For purposes of this
chapter, the term"volunteer" includes, but is not limted to:

a. Persons who serve in private nonprofit agencies and
who recei ve no conpensation other than expenses in an anpunt
| ess than or equivalent to the standard mileage and per diem
expenses provided to salaried enpl oyees in the sane agency or
i f such agency does not have sal ari ed enpl oyees who receive
m | eage and per diem then such volunteers who receive no
conpensation ot her than expenses in an anount |ess than or
7
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1| equivalent to the customary nil eage and per diempaid to

2| salaried workers in the community as deterni ned by the

3| division; and

4 b. Volunteers participating in federal prograns

5| established under Pub. L. No. 93-113.

6 7. Any officer of a corporation who elects to be

7 | exenpt fromthis chapter

8 8. A sole proprietor or officer of a corporation who
9| actively engages in the construction industry, and a partner
10| in a partnership that is actively engaged in the construction
11 | industry, who elects to be exenpt fromthe provisions of this
12 | chapter. Such sole proprietor, officer, or partner is not an
13 | enpl oyee for any reason until the notice of revocation of

14 | election filed pursuant to s. 440.05 is effective.

15 9. An exercise rider who does not work for a single
16 | horse farmor breeder, and who is conpensated for riding on a
17 | case-hy-case basis, provided a witten contract is entered

18 | into prior to the comencenent of such activity which

19 | evidences that an enpl oyee/ enpl oyer rel ationship does not
20 | exi st.
21 10. A taxicab, linopusine, or other passenger
22 | vehicle-for-hire driver who operates said vehicles pursuant to
23| a witten agreenment with a conpany which provi des any
24 | di spatch, marketing, insurance, comunications, or other
25 | services under which the driver and any fees or charges paid
26 | by the driver to the conpany for such services are not
27 | conditioned upon, or expressed as a proportion of, fare
28 | revenues.
29 11. A person who perforns services as a sports
30| official for an entity sponsoring an interscholastic sports
31| event or for a public entity or private, nonprofit

8
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organi zation that sponsors an anmateur sports event. For

pur poses of this subparagraph, such a person is an independent
contractor. For purposes of this subparagraph, the term
"sports official" nmeans any person who is a neutra
participant in a sports event, including, but not limted to,
unpires, referees, judges, |inespersons, scorekeepers, or

ti mekeepers. This subparagraph does not apply to any person
enpl oyed by a district school board who serves as a sports
official as required by the enploying school board or who
serves as a sports official as part of his or her
responsibilities during nornmal school hours.

(40) "Commercial building" means any buil ding or

structure intended for commercial or industrial use, or any

building or structure intended for nultifanmly use of nore

than four dwelling units, as well as any accessory use

structures constructed in conjunction with the principle

structure. The term "conmmercial building," does not include

t he conversion of any existing residential building to a

commerci al building

(41) "Residential building" neans any buil ding or

structure intended for residential use containing four or

fewer dwelling units and any structures intended as an

accessory use to the residential structure.

Section 2. Subsections (10), (11), (12), and (13) are
added to section 440.05, Florida Statutes, to read:

440.05 Election of exenption; revocation of election

notice; certification.--
(10) Each enpl oyer conducting business in this state

shal |l mmi ntain business records as specified by the division

by rule, which rules nust include the provision that any

corporation with exenpt officers and any partnership with
9
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exenpt partners nust maintain witten statenents of those

exenpt ed persons affirmatively acknow edgi ng each such

i ndi vidual's exenpt status.

(11) Any sole proprietor or partner claimng an

exenption under this section shall nmamintain a copy of his or

her federal incone tax records for each of the imediately

previous 3 years in which he or she clains an exenption. Such

federal incone tax records nust include a conplete copy of the

following for each year in which an exenption is clained

(a) For sole proprietors, a copy of Federal |ncome Tax

Form 1040 and its acconpanyi ng Schedule C

(b) For partners, a copy of the partner's Federa

I ncone Tax Schedule K-1 (Form 1065) and Federal |ncone Tax

Form 1040 and its acconpanyi ng Schedul e E

A sole proprietor or partner shall produce, upon request by

the division, a copy of those docunents together with a

statenent by the sole proprietor or partner that the tax

records provided are true and accurate copi es of what the sole

proprietor or partner has filed with the federal Interna

Revenue Service. The statenent nust be signed under oath by

the sole proprietor or partner and nust be notarized. The

di vision shall issue a stop-work order under s. 440.107(5) to

any sole proprietor or partner who fails or refuses to produce

a copy of the tax records and affidavit required under this

paragraph to the division within 3 busi ness days after the

request is nmde.

(12) For those sole proprietors or partners that have

not been in business | ong enough to provide the informtion

requi red of an established busi ness, the division shal

require such sole proprietor or partner to provide copies of
10
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1| the nost recently filed Federal |ncone Tax Form 1040. The

2| division shall establish by rule such other criteria to show
3| that the sole proprietor or partner intends to engage in a

4 legitimate enterprise within the construction industry and is
5] not otherwi se attenpting to evade the requirenents of this

6 | section. The division shall establish by rule the form and

7| format of financial information required to be submtted by

8 | such enpl oyers.

9 (13) Any corporate officer clainmng an exenption under
10 | this section nust be listed on the records of this state's

11| Secretary of State, Division of Corporations, as a corporate
12 | officer. |If the person who clains an exenption as a corporate
13| officer is not so listed on the records of the Secretary of
14| State, the individual nmust provide to the division, upon

15| request by the division, a notarized affidavit stating that
16 | the individual is a bona fide officer of the corporation and
17 | stating the date his or her appointnent or election as a

18 | corporate officer became or will becone effective. The

19 | statenent nust be signed under oath by both the officer and
20| the president or chief operating officer of the corporation
21| and nust be notarized. The division shall issue a stop-work
22 | order under s. 440.107(1) to any corporation who enpl oys a

23 | person who clains to be exenpt as a corporate officer but who
24 | fails or refuses to produce the docunents required under this
25 | subsection to the division within 3 business days after the
26 | request is nmde.

27 Section 3. Subsection (1) of section 440.10, Florida
28 | Statutes, is anended to read:

29 440.10 Liability for conpensation.--

30 (1) (a) Every enployer conming within the provisions of
31| this chapter, including any brought within the chapter by

11
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wai ver of exclusion or of exenption, shall be liable for, and
shal | secure, the paynent to his or her enployees, or any
physi ci an, surgeon, or pharnaci st providing services under the
provi sions of s. 440.13, of the conpensation payabl e under ss.
440. 13, 440.15, and 440.16. Any contractor or subcontractor
who engages in any public or private construction in the state
shal | secure and maintain conpensation for his or her

enpl oyees under this chapter as provided in s. 440. 38.

(b) In case a contractor sublets any part or parts of
his or her contract work to a subcontractor or subcontractors,
all of the enployees of such contractor and subcontractor or
subcontractors engaged on such contract work shall be deened
to be enployed in one and the sane business or establishnent;
and the contractor shall be liable for, and shall secure, the
payrment of conpensation to all such enpl oyees, except to
enpl oyees of a subcontractor who has secured such paynent.

(c) A contractor may require a subcontractor to
provi de evidence of workers' conpensation insurance or a copy
of his or her certificate of election. A subcontractor
el ecting to be exenpt as a sole proprietor, partner, or
of ficer of a corporation shall provide a copy of his or her
certificate of election to the contractor

(d)1. If a contractor becones |iable for the paynent
of conpensation to the enpl oyees of a subcontractor who has
failed to secure such paynent in violation of s. 440.38, the
contractor or other third-party payor shall be entitled to
recover fromthe subcontractor all benefits paid or payable
plus interest unless the contractor and subcontractor have
agreed in witing that the contractor will provide coverage.

2. If a contractor or third-party payor becones |iable
for the paynent of conpensation to the enployee of a
12
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subcontractor who is actively engaged in the construction

i ndustry and has elected to be exenpt fromthe provisions of
this chapter, but whose election is invalid, the contractor or
third-party payor may recover fromthe claimant, partnership,
or corporation all benefits paid or payable plus interest,

unl ess the contractor and the subcontractor have agreed in
witing that the contractor will provide coverage.

(e) A subcontractor is not liable for the paynent of
conpensation to the enpl oyees of another subcontractor on such
contract work and is not protected by the
excl usi veness-of-liability provisions of s. 440.11 from action
at law or in admralty on account of injury of such enpl oyee
of anot her subcontractor

(f) If an enployer witHfuy fails to secure
conpensation as required by this chapter, the division my
assess agai nst the enployer a penalty not to exceed $5, 000 for
each enpl oyee of that enployer who is classified by the
enpl oyer as an i ndependent contractor but who is found by the
division to not neet the criteria for an i ndependent
contractor that are set forth in s. 440.02. The division shal

adopt rules to administer the provisions of this paragraph

(g) For purposes of this section, a person is
concl usively presuned to be an i ndependent contractor if:

1. The independent contractor provides the genera
contractor with an affidavit stating that he or she neets al
the requirenents of s. 440.02(14)(d); and

2. The independent contractor provides the genera
contractor with a valid certificate of workers' conpensation
insurance or a valid certificate of exenption issued by the
di vi si on.

13
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1| A sole proprietor, partner, or officer of a corporation who

2| elects exenption fromthis chapter by filing a certificate of
3| election under s. 440.05 may not recover benefits or

4 | conpensation under this chapter. An independent contractor who
5| provides the general contractor with both an affidavit stating
6 | that he or she neets the requirenents of s. 440.02(14)(d) and
7] acertificate of exenption is not an enpl oyee under s.

8| 440.02(14)(c) and may not recover benefits under this chapter
9 | For purposes of determ ning the appropriate prem umfor

10 | workers' conpensation coverage, carriers may not consider any
11 | person who neets the requirenents of this paragraph to be an
12 | enpl oyee.

13 Section 4. Section 440.13, Florida Statutes, is

14 | anended to read:

15 440.103 Building permts; identification of mininmm
16 | prem um policy.--Except as otherw se provided in this chapter
17 | every enpl oyer shall, as a condition to receiving a building
18 | pernmit, show proof that it has secured conpensation for its
19 | enpl oyees under this chapter as provided in ss. 440.10 and
20 | 440.38. Such proof of conpensation nust be evidenced by a
21 | certificate of insurance eoverage issued by the carrier, a
22 | valid exenption certificate approved by the division, or a
23 | copy of the enployer's authority to self-insure and shall be
24 | presented each tine the enpl oyer applies for a building
25| permit. Each certificate of insurance shall indicate the sites
26 | for which coverage applies.As provided in s. 627.413(5), each
27 | certificate of insurance eoverage nust show, on its face,
28 | whet her or not coverage is secured under the m ni mum prem um
29 | provisions of rules adopted by rating organi zations |icensed
30| by the Departnent of |nsurance. The words "m ni mum prem um
31

14
CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O W DN PP

W WNNNNMNNMNNNMNNNNRRRRRPRPEPR R PR R
P O © 0 N O 00~ WNIERPLO O ®~NOO®UuDWNPRER O

r

Florida Senate - 2002 CS for SB 2304
311-23

5 07-02
policy" or equival ent |anguage shall be typed, printed,
stanped, or legibly handwitten.

Section 5. Subsections (5) and (7) of section 440. 107,
Florida Statutes, are anended, and subsection (12) is added to
that section to read

440.107 Division powers to enforce enpl oyer conpliance
wi th coverage requirenents. --

(5) \Whenever the division determines that an enpl oyer
who is required to secure the paynent to his or her enpl oyees
of the conpensation provided for by this chapter has failed to
do so, such failure shall be deened an i nmedi ate seri ous
danger to public health, safety, or welfare sufficient to
justify service by the division of a stop-work order on the
enpl oyer, requiring the cessation of all business operations
at the place of enploynent or job site. |If the division nakes

such a deternmination, the division shall issue a stop-work

order within 72 hours. The order shall take effect upon the

date of service upon the enployer, unless the enployer
provi des evidence satisfactory to the division of having
secured any necessary insurance or self-insurance and pays a
civil penalty to the division, to be deposited by the division
into the Wirkers' Conpensation Administration Trust Fund, in
t he amount of $100 per day for each day the enpl oyer was not
in conpliance with this chapter

(7) In addition to any penalty, stop-work order, or
i njunction, the division shall may assess agai nst any
enpl oyer, who has failed to secure the paynent of conpensation
as required by this chapter, a penalty in the foll owi ng anpunt
of-:

(a) An anmobunt equal to at |east the anount that the

enpl oyer woul d have paid or up to twice the anount the
15
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1| enpl oyer woul d have paid during periods it illegally failed to
2 | secure paynent of conpensation in the preceding 3-year period
3 | based on the enployer's payroll during the precedi ng 3-year

4 | period; or

5 (b) One thousand doll ars, whichever is greater

6

7 | Any penalty assessed under this subsection is due within 30

8 | days after the date on which the enployer is notified, except
9| that, if the division has posted a stop-work order or obtained
10 | injunctive relief against the enployer, paynment is due, in

11| addition to those conditions set forth in this section, as a
12 | condition to relief froma stop-work order or an injunction.
13 | Interest shall accrue on ampbunts not paid when due at the rate
14 | of 1 percent per nonth. The division shall adopt rules to

15 | administer this section.

16 (12) If the division finds that an enployer who is

17 | certified or registered under part | or part Il of chapter 489
18 | and who is required to secure paynent of the conpensation

19 | provided for by this chapter to his or her enpl oyees has
20| failed to do so, the division shall inmrediately notify the
21 | Departnent of Business and Professional Regul ation
22 Section 6. Section 440.191, Florida Statutes, is
23 | anended to read:
24 440. 191 Enpl oyee Assi stance and Onbudsman Office. --
25 (1)(a) In order to effect the self-executing features
26 | of the Wirkers' Conpensation Law, this chapter shall be
27 | construed to pernit injured enpl oyees and enpl oyers or the
28 | enployer's carrier to resol ve di sagreenents w thout undue
29 | expense, costly litigation, or delay in the provisions of
30| benefits. It is the duty of all who participate in the
31| workers' conpensation system including, but not limted to,

16
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carriers, service providers, health care providers, attorneys,
enpl oyers, managed care arrangenents, and enpl oyees, to

attenpt to resol ve disagreenents in good faith and to
cooperate with the division's efforts to resol ve di sagreenents
between the parties. The division may by rul e prescribe
definitions that are necessary for the effective

adnmi ni stration of this section.

(b) An Enpl oyee Assistance and Onbudsman Office is
created within the Division of Wirkers' Conpensation to inform
and assist injured workers, enployers, carriers, ant health
care providers, and nanaged care arrangenents in fulfilling

their responsibilities under this chapter. The division may by
rule specify forns and procedures for administering regdests
fer—assistance—provided—by this section

(c) The Enpl oyee Assistance and Orbudsnman O fi ce,
Di vi si on of Wrkers' Conpensation, shall be a resource
available to all enployees who participate in the workers
conpensation system and shall take all steps necessary to
educate and di ssemnate information to enpl oyees and
enpl oyers. Upon receiving a notice of injury or death, the

Enpl oyee Assi stance and Onbudsnman O fice may initiate contact

with the injured enpl oyee or enpl oyee's representative to

di scuss rights and responsibilities of the enpl oyee under this

chapter and the services avail abl e through the Enpl oyee

Assi stance and QOrbudsnman O fi ce.
(2) e I i - .
I T I o I I I I I
I ey I : ot e et I
thi-s—seetion—
(a)ftb)y If at any time the enployer or its carrier

fails to provide benefits to which the enpl oyee believes she
17
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or he is entitled, the enployee shall contact the office to
request assistance in resolving the dispute. The office nay
review a petition for benefits filed under s. 440.192 shat
avestigate—the—dispute and nmay shatH attenpt to facilitate an

agreenent between the enpl oyee and the enpl oyer or carrier

The enpl oyee, the enployer, and the carrier shall cooperate
with the office and shall tinely provide the office with any
docunents or other information that it nmay require in
connection with its efforts under this section

(b) te) The office may conpel parties to attend
conferences in person or by telephone in an attenpt to resol ve
di sputes quickly and in the nost efficient nmanner possible.
Settl enment agreenents resulting fromsuch conferences nust be
submitted to the Ofice of the Judges of Conpensation C ains
for approval .

(c) td)y The Enpl oyee Assi stance and Orbudsman O fice
may assign an onbudsnman to assi st the enployee in resolving

t he di spute. H—the—dispute—isnot—resohved—wthin—30—tdays

after—the—enptoeyee—contaects—the—offieeThe onbudsman may
shat, at the enployee's request, assist the enployee in

drafting a petition for benefits and explain the procedures

for filing petitions. The—dvistorn—ray—by+ue—determne—the
rethod—used—to—catecutate—the30-—day—period-The Enpl oyee
Assi stance and Orbudsman Office may not represent enpl oyees
before the judges of conpensation clains. An enpl oyer or
carrier may not pay any attorneys' fees on behalf of the
enpl oyee for services rendered or costs incurred in connection
with this section, unless expressly authorized el sewhere in
this chapter.

Section 7. Subsections (1), (3), and (4) of section
440. 25, Florida Statutes, are anended to read:

18
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1 440.25 Procedures for nediation and hearings. --

2 (1) Wthin 90 2% days after a petition for benefits is
3| filed under s. 440.192, a nediation conference concerning such
4| petition shall be held. Wthin 40 # days after such petition
5|is filed, the judge of conpensation clains shall notify the

6| interested parties by order that a nediation conference

7 | concerning such petition will be held unless the parties have
8| notified the Ofice of the Judges of Conpensation Cains that
9| a nediati on has been held. Such order nust netiee—shat give
10 | the date by whi ch—timre;—andtocation—oef the nediation

11 | conference nust be held. Such order netiee may be served

12 | personally upon the interested parties or may be sent to the
13| interested parties by mail. The clainmant or the adjuster of

14 | the enployer or carrier may, at the nediator's discretion,

15| attend the nedi ati on conference by tel ephone or, if agreed to
16 | by the parties, other electronic neans. A continuance nay be
17 | granted if the requesting party denonstrates to the judge of
18 | conpensation clains that the reason for requesting the

19 | continuance arises fromcircunstances beyond the party's

20| control. Any order granting a continuance nust set forth the
21 | date of the reschedul ed nedi ati on conference. A nediation

22 | conference may not be used solely for the purpose of nediating
23 | attorney's fees.

24 (3)(a) Such nediation conference shall be conducted

25| informally and does not require the use of formal rules of

26 | evidence or procedure. Any information fromthe fil es,

27 | reports, case sunmaries, nediator's notes, or other

28 | communi cations or naterials, oral or witten, relating to a

29 | nedi ati on conference under this section obtained by any person
30| performng nmediation duties is privileged and confidential and
31| may not be disclosed without the witten consent of al

19
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parties to the conference. Any research or evaluation effort
directed at assessing the nediation programactivities or
perfornmance nust protect the confidentiality of such
information. Each party to a nediation conference has a
privilege during and after the conference to refuse to

di scl ose and to prevent another from di scl osing conmmuni cati ons
made during the conference whether or not the contested issues
are successfully resolved. This subsection and paragraphs
(4)(a) and (b) shall not be construed to prevent or inhibit
the discovery or admissibility of any information that is

ot herwi se subject to discovery or that is admi ssible under
applicable law or rule of procedure, except that any conduct
or statenments nade during a nediation conference or in
negoti ati ons concerning the conference are inadm ssible in any
proceedi ng under this chapter

1. Unless the parties conduct a private nediation

under subparagraph 2., nediation shall be conducted by a

nedi ator selected by the Director of the Division of

Adm ni strative Hearings from anong nedi at ors shatt——seteet—a
meti-ator—TFhe—rediator—shat-—be enployed on a full-tine basis
by the Ofice of the Judges of Conpensation O ains. A nediator

nmust be a nenber of The Florida Bar for at |least 5 years and
nmust conplete a nediation training program approved by the
Director of the Division of Administrative Hearings. Adjunct
nedi ators nmay be enployed by the Ofice of the Judges of
Conpensation Clainms on an as-needed basis and shall be
selected froma list prepared by the Director of the Division
of Adm nistrative Hearings. An adjunct nedi ator nust be
i ndependent of all parties participating in the nediation
conference. An adjunct nediator nust be a nenber of The
Florida Bar for at least 5 years and nust conplete a nediation
20
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training program approved by the Director of the Division of
Adm ni strative Hearings. An adjunct nediator shall have
access to the office, equipnment, and supplies of the judge of

conpensation clainms in each district.
2. Wth respect to any nediation occurring on or after

January 1, 2003, if the parties agree or if nediators are not

avai |l abl e under subparagraph 1. to conduct the required

nedi ation within the period specified in this section, the

parties shall hold a nediation conference at the carrier's

expense within the 90-day period set for nediation. The

nedi ati on conference shall be conducted by a nediator

certified under s. 44.106. |If the parties do not agree upon a

nedi ator within 10 days after the date of the order, the

claimant shall notify the judge in witing and the judge shal

appoi nt a nedi ator under this subparagraph within 7 days.In

the event both parties agree, the results of the nediation
conference shall be binding and neither party shall have a
right to appeal the results. In the event either party refuses
to agree to the results of the nediation conference, the
results of the nediation conference as well as the testinony,
W t nesses, and evidence presented at the conference shall not
be admi ssible at any subsequent proceeding on the claim The
nedi ator shall not be called in to testify or give deposition
to resolve any claimfor any hearing before the judge of
conpensation clainms. The enployer may be represented by an
attorney at the nediation conference if the enployee is al so
represented by an attorney at the nedi ati on conference.

(c) The parties shall conplete the pretrial

stipul ati ons before the concl usion of the nmediati on conference

if the clains, except for attorney's fees and costs, have not

been settled and if any clainms in any filed petition remin
21
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unresol ved. The judge of conpensation clains may inpose

sanctions against a party or both parties for failing to

conplete the pretrial stipulations before the concl usion of

t he nmedi ati on conf erence.

(4)(a) |If the parties fail to agree upon witten

subm ssion of pretrial stipulations at the nediation
conf erence, en—the—10th—dayfoetowng—comencerent—of
H-atien—t] . . r I I I !

t he judge of conpensation clains shall order hotd a pretrial

hearing to occur within 14 days after the date of nediation

ordered by the judge of conpensation clains. The judge of

conpensation clainms shall give the interested parties at | east
7 days' advance notice of the pretrial hearing by mail. At the
pretrial hearing, the judge of conpensation clains shall,
subj ect to paragraph (b), set a date for the final hearing
that allows the parties at |east 60 36 days to conduct
di scovery unless the parties consent to an earlier hearing
dat e.

(b) The final hearing nmust be held and concl uded
wi thin 90 45 days after the nediation conference is held

pret+riat—hearing. Continuances may be granted only if the

requesting party denonstrates to the judge of conpensation

clains that the reason for requesting the continuance arises
fromcircunstances beyond the party's control. The witten
consent of the clainmant nust be obtained before any request
froma claimant's attorney is granted for an additiona

conti nuance after the initial continuance has been granted.
Any order granting a continuance nust set forth the date and

time of the reschedul ed hearing. A continuance nay be granted

only if the requesting party denpnstrates to the judge of

conpensation clains that the reason for requesting the
22

CODING:Words st+ieken are deletions; words underlined are additions.




Florida Senate - 2002 CS for SB 2304
311-23

i
2307-02

1| continuance arises fromcircunstances beyond the control of

2| the parties. The judge of conpensation clains shall report any
3| grant of two or nore continuances to the Deputy Chi ef Judge.

4 (c) The judge of conpensation clains shall give the
5]interested parties at |least 7 days' advance notice of the

6| final hearing, served upon the interested parties by mail

7 (d) The final hearing shall be held within 210 days

8| after receipt of the petition for benefits in the county where
9| the injury occurred, if the injury occurred in this state,

10 | unl ess otherwi se agreed to between the parties and authorized
11| by the judge of conpensation clains in the county where the
12 | injury occurred. If the injury occurred outside wthout the
13 | state and is one for which conpensation is payable under this
14 | chapter, then the final hearing abeve—+eferred—+to may be held
15 in the county of the enployer's residence or place of

16 | business, or in any other county of the state that whieh will,
17 ) in the discretion of the Deputy Chief Judge, be the nost

18 | convenient for a hearing. The final hearing shall be conducted
19 | by a judge of conpensation clains, who shall, within 30 days
20| after final hearing or closure of the hearing record, unless
21 | otherwi se agreed by the parties, enter a final order on the
22 | nmerits of the disputed issues. The judge of conpensation
23| clains may enter an abbreviated final order in cases in which
24 | conpensability is not disputed. Either party nay request
25 | separate findings of fact and conclusions of |law. At the final
26 | stweh hearing, the clainmant and enpl oyer may each present
27 | evidence with i respect to the clainms presented by the
28 | petition for benefits ef—sueh—ectaim and nmay be represented by
29 | any attorney authorized in witing for such purpose. \Wen
30| there is a conflict in the medical evidence submitted at the
31| hearing, the provisions of s. 440.13 shall apply. The report

23
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or testinmony of the expert nedical advisor shall be nmade a
part of the record of the proceeding and shall be given the
sane consideration by the judge of conpensation clains as is
accorded other nedical evidence submtted in the proceeding;
and all costs incurred in connection with such exam nation and
testi nony may be assessed as costs in the proceeding, subject
to the provisions of s. 440.13. No judge of conpensation
clains may make a finding of a degree of pernmanent inpairnment
that is greater than the greatest pernmanent inpairment rating
given the claimant by any examining or treating physician
except upon stipulation of the parties. Any benefit due but

not raised at the final hearing which was ripe, due, or ow ng

at the tine of the final hearing is waived.

(e) The order nmeking an award or rejecting the claim

referred to in this chapter as a "conpensation order," shal
set forth the findings of ultimate facts and the nandate; and
the order need not include any other reason or justification
for such nandate. The conpensation order shall be filed in the
O fice of the Judges of Conpensation Cains at Tall ahassee. A
copy of such conpensation order shall be sent by nmail to the
parties and attorneys of record at the | ast known address of
each, with the date of nmmiling noted thereon

(f) Each judge of conpensation clains is required to
submt a special report to the Deputy Chief Judge in each
contested workers' conpensation case in which the case is not
determi ned within 30 days of final hearing or closure of the
hearing record. Said formshall be provided by the director of
the Division of Adnministrative Hearings and shall contain the
nanes of the judge of conpensation clains and of the attorneys
i nvolved and a brief explanation by the judge of conpensation

24
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clains as to the reason for such a delay in issuing a fina
order.

(g) Notwithstandi ng any other provision of this
section, the judge of conpensation clains may require the
appearance of the parties and counsel before her or him
wi thout witten notice for an energency conference where there
is a bona fide energency involving the health, safety, or
wel fare of an enpl oyee. An energency conference under this
section may result in the entry of an order or the rendering
of an adjudication by the judge of conpensation clai ns.

(h) To expedite dispute resolution and to enhance the
sel f-executing features of the Wrkers' Conpensation Law, the
Deputy Chi ef Judge shall nake provision by rule or order for
the resolution of appropriate notions by judges of
conpensation clainms wthout oral hearing upon subm ssion of
brief witten statenents in support and opposition, and for
expedi ted di scovery and docketing. Unless the judge of

conpensation clainms, for good cause, orders a hearing under

paragraph (i), each claimin a petition relating to the

determ nation of pay under s. 440.14 shall be resol ved under

this paragraph wi thout oral hearing.

(i) To further expedite dispute resolution and to
enhance the self-executing features of the system those
petitions filed in accordance with s. 440.192 that involve a
claimfor benefits of $5,000 or less shall, in the absence of
conpel ling evidence to the contrary, be presuned to be
appropriate for expedited resolution under this paragraph; and
any other claimfiled in accordance with s. 440.192, upon the
written agreenent of both parties and application by either
party, may sinmlarly be resolved under this paragraph. A claim
in a petition or $5,000 or less for nedical benefits only or a

25
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petition for reinbursenent for nileage for nedical purposes

shall, in the absence of conpelling evidence to the contrary,

be resol ved through the expedited dispute-resol ution process

provided in this paragraph. For purposes of expedited

resolution pursuant to this paragraph, the Deputy Chief Judge
shal | make provision by rule or order for expedited and
limted discovery and expedited docketing in such cases. At
| east 15 days prior to hearing, the parties shall exchange and
file with the judge of conpensation clains a pretrial outline
of all issues, defenses, and w tnesses on a form adopted by
the Deputy Chief Judge; provided, in no event shall such
hearing be held without 15 days' witten notice to al
parties. No pretrial hearing shall be held. The judge of
conpensation clainms shall limt all argunent and presentation
of evidence at the hearing to a maxi mum of 30 minutes, and
such hearings shall not exceed 30 minutes in |ength. Neither
party shall be required to be represented by counsel. The
enpl oyer or carrier nay be represented by an adjuster or other
gualified representative. The enpl oyer or carrier and any
W tness may appear at such hearing by tel ephone. The rul es of
evi dence shall be liberally construed in favor of all ow ng
i ntroduction of evidence.

(j) A judge of conpensation clains nmay, upon the

notion of a party or the judge's own notion, disniss a

petition for lack of prosecution if a petition, response,

notion, order, request for hearing, or notice of deposition

has not been filed during the previous 12 nonths unl ess good

cause is shown. A dismissal for |lack of prosecution is wthout

prej udi ce and does not require a hearing.

(k) A judge of conpensation clains may not award

interest on unpaid nedical bills and the anmobunt of such bills
26
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may not be used to cal culate the anount of interest awarded.

Regardl ess of the date benefits were initially requested,

attorney's fees do not attach under this subsection until 30

days after the date the carrier or self-insured enpl oyer

receives the petition

Section 8. FEffective July 1, 2002, section 440.271
Fl orida Statutes, is anended to read:

440. 271 Appeal of order of judge of conpensation
clains.--

(1) Review of any order of a judge of conpensation
clains entered pursuant to this chapter shall be by appeal to
the district court of appeal, First District. Appeals shal
be filed in accordance with rules of procedure prescribed by
the Suprene Court for review of such orders. The division
shal | be given notice of any proceedings pertaining to s.
440. 25, regarding indigency, or s. 440.49, regarding the
Special Disability Trust Fund, and shall have the right to
i ntervene in any proceedings.

(2) The parties shall hold a nediation conference at

the carrier's expense within 60 days after the filing of the

notice of appeal of a final order froma judge of conpensation

clains. The nediation conference shall be conducted by a

nedi ator with experience in appellate nediation or who is

certified under s. 44.106. The appell ate proceedi ng and the

preparation of the record shall be stayed until the conpletion

of the nediation conference required by this section

(3) The parties and their counsel nay, at the

nedi ator's discretion, attend the nedi ati on conference hy

tel ephone or, if agreed to by the parties, other electronic

neans. A continuance may be granted only if the requesting

party denonstrates to the judge that the reason for the
27
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1| continuance arises fromcircunstances beyond the party's

2| control. Any continuance nust set forth the date of the

3| reschedul ed nedi ati on conference, and nust be rescheduled to

4| be conpleted within 90 days after the filing of the notice of
5| appeal. Mediation conferences under this section may not be

6 | used solely for the purpose of nediating attorney's fees.

7 (4) Such appellate nediation conferences shall be

8 | conducted infornally and shall not require the use of fornmm

9] rules of evidence or procedure. Any infornmation fromthe

10| files, reports, case summaries, nediator's notes, or

11 | conmruni cations or materials, oral or witten, relating to a

12 | nedi ati on conference under this section obtained by any person
13 | perfornming nediation duties is privileged and confidential and
14 | may not be disclosed without the witten consent of al

15| parties to the conference. Any research or evaluation effort
16 | directed at assessing the nediation program activities, or

17 | perfornmance nust protect the confidentiality of such

18 | information. Each party to a nediation conference has a

19 | privilege during and after the conference to refuse to
20 | disclose and to prevent another from di scl osi ng conmuni cati ons
21 | made during the conference whether or not the contested issues
22 | are successfully resolved. This subsection shall not be
23 | construed to prevent or inhibit the discovery or admi ssability
24 | of any infornmation that is otherw se subject to discovery or
25| that is adm ssible under applicable law or rul es of procedure,
26 | except that any conduct or statements nmade during a nediation
27 | conference or in negotiations concerning the conference are
28 | i nadmi ssible in any proceedi ng under this chapter
29 (5) |If the issues which are the subject of the appea
30| are not resolved by the parties, the appellant shall notify
31

28
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1| the judge of conpensation clains that the appeal needs to

2| proceed forward and the record on appeal needs to be prepared.
3 Section 9. Subsections (2), (3), and (6) of section

4| 440.381, Florida Statutes, are anended to read:

5 440.381 Application for coverage; reporting payroll

6 | payroll audit procedures; penalties.--

7 (2) The application nust contain a statenent that the
8| filing of an application containing fal se, msleading, or

9| inconplete information with the purpose of avoiding or

10 | reducing the anpbunt of prem uns for workers' conpensation

11| coverage is a felony of the third degree, punishable as

12 | provided in s. 775.082, s. 775.083, or s. 775.084. The

13 | application nust contain a sworn statenent by the enpl oyer

14 | attesting to the accuracy of the information subnitted and

15 | acknowl edgi ng the provisions of former s. 440.37(4). The

16 | application nmust contain a sworn statenent by the agent

17 | attesting that the agent explained to the enpl oyer or officer
18 | the classification codes that are used for prem um

19 | cal cul ati ons.

20 (3) The Departnent of Insurance and the Departnment of
21 | Labor and Enpl oynent Security shall establish by rule mininmm
22 | requirenents for audits of payroll and classifications in

23 | order to ensure that the appropriate premumis charged for
24 | workers' conpensation coverage. The rules shall ensure that
25| audits performed by both carriers and enpl oyers are adequate
26 | to provide that all sources of paynents to enpl oyees,

27 | subcontractors, and i ndependent contractors have been revi ewed
28 | and that the accuracy of classification of enpl oyees has been
29 | verified. The rules shall provide that enployers in al

30 | classes other than the construction class be audited not |ess
31| frequently than biennially and may provide for nore frequent

29
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audits of enployers in specified classifications based on
factors such as anobunt of premum type of business, |oss

rati os, or other relevant factors. In no event shall enployers
in the construction class, generating nore than the anount of
premiumrequired to be experience rated, be audited | ess than
annual ly. The annual audits required for construction cl asses
shal | consist of physical onsite audits. Failure by the

carrier to conply with these auditing requirenents shall be a

violation of the Insurance Code, as provided in s. 624.4211

and shall result in a fine of at |east $1,000 for each

i nstance of nonconpliance. Payroll verification audit rules

nmust i nclude, but need not be limted to, the use of state and
federal reports of enpl oyee incone, payroll and other
accounting records, certificates of insurance maintained by
subcontractors, and duties of enployees. At the conpl etion of

an audit, the enployer or officer of the corporation and the

auditor nust print and sign their names on the audit docunent

and attach proof of identification to the audit docunent.

(6) If an enployer inAtent+enaty understates or

conceal s payroll, or msrepresents or conceals enpl oyee duties

so as to avoid proper classification for prem um cal cul ati ons,
or msrepresents or conceals information pertinent to the
conput ati on and application of an experience rating
nodi fication factor, the enployer, or the enployer's agent or
attorney, shall pay to the insurance carrier a penalty of 10
times the anount of the difference in premumpaid and the
anount the enpl oyer should have paid and reasonable attorney's
fees. The penalty may be enforced in the circuit courts of
this state.

Section 10. Section 440.40, Florida Statutes, is
amended to read:

30
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1 440.40 Conpensation notice.--Every enpl oyer who has

2 | secured conpensation under the provisions of this chapter

3| shall keep posted in a conspi cuous place or places in and

4 | about her or his place or places of business typewitten or

5] printed notices, in accordance with a form prescribed by the
6| division, the foll ow ng:

7 (1) A notice stating that such enpl oyer has secured

8 | the paynent of conpensation in accordance with the provisions
9| of this chapter. Such notices shall contain the nane and

10 | address of the carrier, if any, with whomthe enployer has

11 | secured paynent of conpensation and the date of the expiration
12 | of the policy. The division may by rule prescribe the form of
13| the notices and require carriers to provide the notices to

14 | policyhol ders.

15 (2) A notice stating: "Anti-Fraud Reward

16 | Program --Rewards of up to $25,000 may be paid to persons

17 | providing information to the Departnent of |nsurance |eading
18| to the arrest and conviction of persons committing insurance
19 | fraud, including enployers who illegally fail to obtain

20 | workers' conpensation coverage. Persons may report suspected
21| fraud to the departnent at...(Phone No.).... A person is not
22 | subject to civil liability for furnishing such information, if
23 | such person acts without malice, fraud, or bad faith."

24 Section 11. Subsection (1) of section 440.45, Florida
25| Statutes, is anended to read:

26 440.45 O fice of the Judges of Conpensation d ains.--
27 (1)(a) There is created the Ofice of the Judges of
28 | Conpensation Clains within the Departnent of Managenent

29 | Services. The Ofice of the Judges of Conpensation C ains

30| shall be headed by the Deputy Chief Judge of Conpensation

31| dains. The Deputy Chief Judge shall report to the director of
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the Division of Administrative Hearings. The Deputy Chief
Judge shall be appointed by the Governor for a termof 4 years
froma |ist of three names subnitted by the statew de

nom nati ng conm ssion created under subsection (2). The Deputy
Chi ef Judge nust denonstrate prior admnistrative experience
and possess the sane qualifications for appointnent as a judge
of conpensation clains, and the procedure for reappoi ntnent of
the Deputy Chief Judge will be the sane as for reappointnment
of a judge of conpensation clains. The office shall be a
separate budget entity and the director of the Division of

Adm ni strative Hearings shall be its agency head for al

pur poses, including, but not linited to, rul emaking pursuant

to subsection (4) and establishing agency policies and

procedures. The Departnent of Managenent Services shal
provide adninistrative support and service to the office to
the extent requested by the director of the Division of

Adm ni strative Hearings but shall not direct, supervise, or
control the Ofice of the Judges of Conpensation Clains in any
manner, including, but not limted to, personnel, purchasing,
budgetary nmatters, or property transactions. The operating
budget of the O fice of the Judges of Conpensation Cd ains
shal |l be paid out of the Wirkers' Conpensation Adninistration
Trust Fund established in s. 440.50.

(b) The current termof the Chief Judge of
Conpensation Clainms shall expire October 1, 2001. Effective
Cctober 1, 2001, the position of Deputy Chief Judge of
Conpensation Clains is created.

Section 12. Section 489.114, Florida Statutes, is
amended to read:

489. 114 Evidence of workers' conpensation
coverage. -- Except as provided in s. 489.115(5)(d), any person
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1| business organi zation, or qualifying agent engaged in the

2 | business of contracting in this state and certified or

3| registered under this part shall, as a condition precedent to
4| the issuance or renewal of a certificate, registration, or

5| certificate of authority of the contractor, provide to the

6 | Construction Industry Licensing Board, as provided by board
7| rule, evidence of workers' conpensation coverage pursuant to
8 | chapter 440. |In the event that the D vision of Wrkers

9 | Conpensati on of the Departnent of Labor and Enpl oynent

10| Security receives notice of the cancellation of a policy of
11 | workers' conpensation insurance insuring a person or entity
12 | governed by this section, the Division of Wrkers

13 | Conpensation shall certify and identify all persons or

14 | entities by certification or registration |icense nunber to
15| the departnent after verification is nade by the Division of
16 | Workers' Conpensation that such—eancetHation—thas—ocecurred——or
17 | that persons or entities governed by this section are no

18 | l onger covered by workers' conpensation insurance. Such

19 | certification and verification by the Division of Wrkers

20 | Conpensati on may shatt result selely fromrecords furnished to
21| the Division of Wirkers' Conpensation by the persons or

22 | entities governed by this section or an investigation

23| conpl eted by the Division of Wirkers' Conpensation. The

24 | departnent shall notify the persons or entities governed by
25| this section who have been determ ned to be in nonconpliance
26 | with chapter 440, and the persons or entities notified shal
27 | provide certification of conpliance with chapter 440 to the
28 | departnment and pay an adnministrative fine in the anount of
29 |$500 as—provided—by—+ute. The failure to maintain workers

30 | conpensation coverage as required by | aw shall be grounds for
31| the board to revoke, suspend, or deny the issuance or renewal

33
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of a certificate, registration, or certificate of authority of
the contractor under the provisions of s. 489.129.

Section 13. Section 489.510, Florida Statutes, is
amended to read:

489.510 Evidence of workers' conpensation
coverage. -- Except as provided in s. 489.515(3)(b), any person
busi ness organi zation, or qualifying agent engaged in the
busi ness of contracting in this state and certified or
regi stered under this part shall, as a condition precedent to
the i ssuance or renewal of a certificate or registration of
the contractor, provide to the Electrical Contractors
Li censing Board, as provided by board rule, evidence of
wor kers' conpensation coverage pursuant to chapter 440. In
the event that the Division of Wrkers' Conpensation of the
Departnent of Labor and Enpl oynent Security receives notice of
the cancellation of a policy of workers' conpensation
i nsurance insuring a person or entity governed by this
section, the Division of Wrkers' Conpensation shall certify
and identify all persons or entities by certification or
registration license nunber to the departnent after
verification is made by the Division of Wrkers' Conpensation
t hat stuech—eancetHation—has—eceurtred—or—that persons or
entities governed by this section are no | onger covered by
wor kers' conpensation insurance. Such certification and
verification by the Division of Wrkers' Conpensation nmay
shatH result sotely fromrecords furnished to the Division of
Wor kers' Conpensation by the persons or entities governed by
this section or an investigation conpleted by the Division of

Wor kers' Conpensation. The departnent shall notify the persons

or entities governed by this section who have been deterni ned
to be in nonconpliance with chapter 440, and the persons or
34
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entities notified shall provide certification of conpliance
with chapter 440 to the departnent and pay an adm nistrative

fine in the amobunt of $500 as—provided—by—+ute. The failure

to nmaintain workers' conpensation coverage as required by |aw

shal |l be grounds for the board to revoke, suspend, or deny the
i ssuance or renewal of a certificate or registration of the
contractor under the provisions of s. 489.533.

Section 14. Subsection (2) of section 626.9892,
Fl orida Statutes, is anended to read:

626. 9892 Anti-Fraud Reward Program reporting of
i nsurance fraud. - -

(2) The departnent may pay rewards of up to $25,000 to
persons providing information leading to the arrest and
convi ction of persons committing cofptex—or—etrganized crines
i nvestigated by the Division of |Insurance Fraud arising from
vi ol ations of s. 440.105, s. 624.15, s. 626.9541, s. 626. 989,
or s. 817.234.

Section 15. The Departnent of Insurance, in

consultation with the board of governors of the joint

underwiting association authorized under s. 627.311, Florida

Statutes, shall conduct a study to evaluate the availability

and affordability of workers' conpensation insurance coverage

for persons engaged primarily in the construction industry.

The scope of the study shall include a review of workers

conpensation insurance currently provided or required in other

states and possi ble alternative coverages. The departnent

shall submit a report with recommendations to the President of

the Senate and the Speaker of the House of Representatives on
or before February 1, 2003.
Section 16. Except as otherw se expressly provided in
this act, this act shall take effect October 1, 2002.
35
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STATEMENT OF SUBSTANTI AL CHANGES CONTAI NED | N
COW TTEE SUBSTI TUTE FOR
Senate Bill 2304

The committee substitute provides the foll owi ng changes:

1

Est abl i shes mandat ory appell ate nedi ation. Parties would
be required to hold a nediation conference, at the
carrier's expense, wthin 60 days after the filing of
the notice of appeal of a final order of a judge of
conpensati on cl ai ns.

Revi ses the exenption criteria for businesses primarily
engaged in the construction industry by elimnating
exenptions for _persons engaged in comercial . ]
construction. For any comnercial construction job-site
estimated to be val ued at $250,000 or greater, a Person
who is actively engaged in the construcCtion industry
woul d not be consi defed an i ndependent contractor and
woul d be either an enpl oyer or enpl oyee and woul d _not be
exenpt fromthe coverage requirenents of ch. 440,F. S
Exenptions would continue to be available to persons
primarily engaged in residential construction

Provi des greater enforcenent tools for the D vision of
Wor ker s’ npensation. The division would be required to
i ssue a stop-work order within 72 hours of naking a
determ nation that a person failed to secure T
conPensatlon coverage, as required by |law. The division
woul d be required, rfather than al|owed, to assess a
PenaItY in the anount of the prem um evaded or up to

w ce the amount of the premnm um evaded, or 00,

whi chever is greater, against enployers that failed to
secure conpenSation, as required by ch. 440, F. S

Revises reward eligibility requirenents fo
Anti - Fraud Reward Program of the Departnen

r e
in order to encour age greater Bal’tl cl patl on
n

| nsur ance
the

provide a
ration to

h

t of

n

program The departient would be authorized to

0
FonV|ct|on

e

a

n

g

reward of up $ 0 to persons providing i

t
0
i
t
25,0 nf
he departnent which [eads to the arrest a

t d

of persons commtting insurance fraud. An enployer woul d

be reEU|red to post a notice inform ng enpl oyees of the

Anti - Fraud Reward Pro?ranl for infornmation leading to

the arrest and conviction of persons commtting ]
surance fraud, including enployers who illegally fai

i nsu
to obtain workers' conpenSation coverage
Revi ses_di scl osures on the insurance application form
and revi ses audltlng_PrOV|S|ons for carriers. If an
insurance carrier fails to conply with current auditing
requi renents, including mandatory annual audits for
construction enpl oyers above a certain premum the
carrier would be considered in violation of the

| nsurance Code and subject to a mandatory fine of _at

| east $1,000 for each 1nstance of nonconpliance, The
commttee substitute also requires that an aPﬂllcatlon
for coverage contain a sworn statenent fromthe agent
attestln? hat the agent explained to the enployelf or
of ficer the cIaSS|f|cat|88 codes that are used.
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