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LEGISLATIVE ACTION

Senate . House

Floor: 4/AD/2R
04/23/2009 05:22 PM

Senator Gaetz moved the following:

Senate Amendment (with directory and title amendments)

Delete lines 1066 - 1514
and insert:

(24) If the agency imposes an administrative sanction
pursuant to subsection (13), subsection (14), or subsection
(15), except paragraphs (15) (e) and (o), upon any provider or
any principal, officer, director, agent, managing employee, or
affiliated person of the provider ether—persern who is regulated

by another state entity, the agency shall notify that other

entity of the imposition of the sanction within 5 business days.
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Such notification must include the provider’s or person’s name
and license number and the specific reasons for sanction.

(25) (a) The agency shall may withhold Medicaid payments, in
whole or in part, to a provider upon receipt of reliable
evidence that the circumstances giving rise to the need for a
withholding of payments involve fraud, willful
misrepresentation, or abuse under the Medicaid program, or a
crime committed while rendering goods or services to Medicaid
recipients. If it is determined that fraud, willful
misrepresentation, abuse, or a crime did not occur, the payments
withheld must be paid to the provider within 14 days after such
determination with interest at the rate of 10 percent a year.
Any money withheld in accordance with this paragraph shall be
placed in a suspended account, readily accessible to the agency,
so that any payment ultimately due the provider shall be made
within 14 days.

(b) The agency shall may deny payment, or require
repayment, i1if the goods or services were furnished, supervised,
or caused to be furnished by a person who has been suspended or
terminated from the Medicaid program or Medicare program by the
Federal Government or any state.

(c) Overpayments owed to the agency bear interest at the
rate of 10 percent per year from the date of determination of
the overpayment by the agency, and payment arrangements must be
made at the conclusion of legal proceedings. A provider who does
not enter into or adhere to an agreed-upon repayment schedule
may be terminated by the agency for nonpayment or partial
payment.

(d) The agency, upon entry of a final agency order, a
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judgment or order of a court of competent jurisdiction, or a
stipulation or settlement, may collect the moneys owed by all
means allowable by law, including, but not limited to, notifying
any fiscal intermediary of Medicare benefits that the state has
a superior right of payment. Upon receipt of such written
notification, the Medicare fiscal intermediary shall remit to
the state the sum claimed.

(e) The agency may institute amnesty programs to allow
Medicaid providers the opportunity to voluntarily repay
overpayments. The agency may adopt rules to administer such
programs.

(27) When the Agency for Health Care Administration has
made a probable cause determination and alleged that an
overpayment to a Medicaid provider has occurred, the agency,
after notice to the provider, shall may:

(a) Withhold, and continue to withhold during the pendency
of an administrative hearing pursuant to chapter 120, any
medical assistance reimbursement payments until such time as the
overpayment is recovered, unless within 30 days after receiving
notice thereof the provider:

1. Makes repayment in full; or

2. Establishes a repayment plan that is satisfactory to the
Agency for Health Care Administration.

(b) Withhold, and continue to withhold during the pendency
of an administrative hearing pursuant to chapter 120, medical
assistance reimbursement payments if the terms of a repayment
plan are not adhered to by the provider.

(30) The agency shall may terminate a provider’s

participation in the Medicaid program if the provider fails to
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reimburse an overpayment that has been determined by final
order, not subject to further appeal, within 35 days after the
date of the final order, unless the provider and the agency have
entered into a repayment agreement.

(31) If a provider requests an administrative hearing
pursuant to chapter 120, such hearing must be conducted within
90 days following assignment of an administrative law judge,
absent exceptionally good cause shown as determined by the
administrative law judge or hearing officer. Upon issuance of a
final order, the outstanding balance of the amount determined to
constitute the overpayment shall become due. If a provider fails
to make payments in full, fails to enter into a satisfactory
repayment plan, or fails to comply with the terms of a repayment
plan or settlement agreement, the agency shall may withhold
medical assistance reimbursement payments until the amount due
is paid in full.

(36) At least three times a year, the agency shall provide

to each Medicaid recipient or his or her representative an
explanation of benefits in the form of a letter that is mailed
to the most recent address of the recipient on the record with
the Department of Children and Family Services. The explanation
of benefits must include the patient’s name, the name of the
health care provider and the address of the location where the
service was provided, a description of all services billed to
Medicaid in terminology that should be understood by a
reasonable person, and information on how to report
inappropriate or incorrect billing to the agency or other law

enforcement entities for review or investigation. At least once

a year, the letter also must include information on how to
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99 report criminal Medicaid fraud, the Medicaid Fraud Control

100 Unit’s toll-free hotline number, and information about the

101 rewards available under s. 409.9203. The explanation of benefits

102| may not be mailed for Medicaid independent laboratory services
103 as described in s. 409.905(7) or for Medicaid certified match
104 services as described in ss. 409.9071 and 1011.70.

105 (37) The agency shall post on its website a current list of

106 each Medicaid provider, including any principal, officer,

107| director, agent, managing employee, or affiliated person of the

108| provider, or any partner or shareholder having an ownership

109| dinterest in the provider equal to 5 percent or greater, who has

110| Dbeen terminated for cause from the Medicaid program or

111 sanctioned under this section. The list must be searchable by a

112 variety of search parameters and provide for the creation of

113 formatted lists that may be printed or imported into other

114 applications, including spreadsheets. The agency shall update

115 the list at least monthly.

116 (38) In order to improve the detection of health care

117 fraud, use technology to prevent and detect fraud, and maximize

118 the electronic exchange of health care fraud information, the

119| agency shall:

120 (a) Compile, maintain, and publish on its website a

121 detailed 1list of all state and federal databases that contain

122 health care fraud information and update the list at least

123| biannually;

124 (b) Develop a strategic plan to connect all databases that

125 contain health care fraud information to facilitate the

126| electronic exchange of health information between the agency,

127 the Department of Health, the Department of Law Enforcement, and
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the Attorney General’s Office. The plan must include recommended

standard data formats, fraud-identification strategies, and

specifications for the technical interface between state and

federal health care fraud databases;

(c) Monitor innovations in health information technology,

specifically as it pertains to Medicaid fraud prevention and

detection; and

(d) Periodically publish policy briefs that highlight

available new technology to prevent or detect health care fraud

and projects implemented by other states, the private sector, or

the Federal Government which use technology to prevent or detect

health care fraud.

Section 14. Subsections (1) and (2) of section 409.920,

Florida Statutes, are amended, present subsections (8) and (9)
of that section are renumbered as subsections (9) and (10),
respectively, and a new subsection (8) is added to that section,
to read:

409.920 Medicaid provider fraud.—

(1) For the purposes of this section, the term:

(a) “Agency” means the Agency for Health Care
Administration.

(b) “Fiscal agent” means any individual, firm, corporation,
partnership, organization, or other legal entity that has
contracted with the agency to receive, process, and adjudicate
claims under the Medicaid program.

(c) “Item or service” includes:

1. Any particular item, device, medical supply, or service
claimed to have been provided to a recipient and listed in an

itemized claim for payment; or
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2. In the case of a claim based on costs, any entry in the
cost report, books of account, or other documents supporting
such claim.

(d) “Knowingly” means that the act was done voluntarily and
intentionally and not because of mistake or accident. As used in
this section, the term “knowingly” also includes the word
“willfully” or “willful” which, as used in this section, means
that an act was committed voluntarily and purposely, with the
specific intent to do something that the law forbids, and that
the act was committed with bad purpose, either to disobey or
disregard the law.

(e) “Managed care plans” means a health insurer authorized

under chapter 624, an exclusive provider organization authorized

under chapter 627, a health maintenance organization authorized

under chapter 641, the Children’s Medical Services Network

authorized under chapter 391, a prepaid health plan authorized

under chapter 409, a provider service network authorized under

chapter 409, a minority physician network authorized under

chapter 409, and an emergency department diversion program

authorized under chapter 409 or the General Appropriations Act,

providing health care services pursuant to a contract with the

Medicaid program.

(2) (a) A person may not F—as—unltawful—to:

1l.4a)> Knowingly make, cause to be made, or aid and abet in
the making of any false statement or false representation of a
material fact, by commission or omission, in any claim submitted

to the agency or its fiscal agent or a managed care plan for

payment.

2.4PB> Knowingly make, cause to be made, or aid and abet in
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the making of a claim for items or services that are not
authorized to be reimbursed by the Medicaid program.

3.4e)> Knowingly charge, solicit, accept, or receive
anything of value, other than an authorized copayment from a
Medicaid recipient, from any source in addition to the amount
legally payable for an item or service provided to a Medicaid
recipient under the Medicaid program or knowingly fail to credit
the agency or its fiscal agent for any payment received from a
third-party source.

4.4 Knowingly make or in any way cause to be made any
false statement or false representation of a material fact, by
commission or omission, in any document containing items of
income and expense that is or may be used by the agency to
determine a general or specific rate of payment for an item or
service provided by a provider.

5.4e> Knowingly solicit, offer, pay, or receive any
remuneration, including any kickback, bribe, or rebate, directly
or indirectly, overtly or covertly, in cash or in kind, in
return for referring an individual to a person for the
furnishing or arranging for the furnishing of any item or
service for which payment may be made, in whole or in part,
under the Medicaid program, or in return for obtaining,
purchasing, leasing, ordering, or arranging for or recommending,
obtaining, purchasing, leasing, or ordering any goods, facility,
item, or service, for which payment may be made, in whole or in
part, under the Medicaid program.

6.45f Knowingly submit false or misleading information or
statements to the Medicaid program for the purpose of being

accepted as a Medicaid provider.

Page 8 of 20
4/23/2009 5:25:00 PM HR.4.05876




Florida Senate - 2009 SENATOR AMENDMENT
Bill No. CS for CS for CS for SB 1986

LTI ==

215 7.4 Knowingly use or endeavor to use a Medicaid

216| provider’s identification number or a Medicaid recipient’s

217 identification number to make, cause to be made, or aid and abet
218| in the making of a claim for items or services that are not

219 authorized to be reimbursed by the Medicaid program.

220 (b)1l. A person who violates this subsection and receives or

221 endeavors to receive anything of value of:

2272 a. Ten thousand dollars or less commits a felony of the
223| third degree, punishable as provided in s. 775.082, s. 775.083,
2241 or s. 775.084.

225 b. More than $10,000, but less than $50,000, commits a

226 felony of the second degree, punishable as provided in s.
227 775.082, s. 775.083, or s. 775.084.

228 c. Fifty thousand dollars or more commits a felony of the
229| first degree, punishable as provided in s. 775.082, s. 775.083,
230 or s. 775.084.

231 2. The value of separate funds, goods, or services that a

232| person received or attempted to receive pursuant to a scheme or

233 course of conduct may be aggregated in determining the degree of
234 the offense.

235 3. In addition to the sentence authorized by law, a person

236| who is convicted of a violation of this subsection shall pay a

237 fine in an amount equal to five times the pecuniary gain

238 unlawfully received or the loss incurred by the Medicaid program

239| or managed care organization, whichever is greater.

240 (8) A person who provides the state, any state agency, any

241 of the state’s political subdivisions, or any agency of the

242 state’s political subdivisions with information about fraud or

243 suspected fraud by a Medicaid provider, including a managed care
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organization, is immune from civil liability for providing the

information unless the person acted with knowledge that the

information was false or with reckless disregard for the truth

or falsity of the information.

Section 15. Section 409.9203, Florida Statutes, 1s created
to read:

409.9203 Rewards for reporting Medicaid fraud.—

(1) The Department of Law Enforcement or director of the

Medicaid Fraud Control Unit shall, subject to availability of

funds, pay a reward to a person who furnishes original

information relating to and reports a violation of the state’s

Medicaid fraud laws, unless the person declines the reward, if

the information and report:

(a) Is made to the Office of the Attorney General, the

Agency for Health Care Administration, the Department of Health,

or the Department of Law Enforcement;

(b) Relates to criminal fraud upon Medicaid funds or a

criminal violation of Medicaid laws by another person; and

(c) Leads to a recovery of a fine, penalty, or forfeiture

of property.

(2) The reward may not exceed the lesser of 25 percent of

the amount recovered or $500,000 in a single case.

(3) The reward shall be paid from the Legal Affairs

Revolving Trust Fund from moneys collected pursuant to s.
68.085.

(4) A person who receives a reward pursuant to this section

is not eligible to receive any funds pursuant to the Florida

False Claims Act for Medicaid fraud for which a reward is

received pursuant to this section.
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Section 16. Subsection (11) is added to section 456.004,
Florida Statutes, to read:

456.004 Department; powers and duties.—The department, for
the professions under its jurisdiction, shall:

(11) Work cooperatively with the Agency for Health Care

Administration and the judicial system to recover Medicaid

overpayments by the Medicaid program. The department shall

investigate and prosecute health care practitioners who have not

remitted amounts owed to the state for an overpayment from the

Medicaid program pursuant to a final order, judgment, or

stipulation or settlement.

Section 17. Present subsections (6) through (10) of section
456.041, Florida Statutes, are renumbered as subsections (7)
through (11), respectively, and a new subsection (6) is added to
that section, to read:

456.041 Practitioner profile; creation.—

(6) The Department of Health shall provide in each

practitioner profile for every physician or advanced registered

nurse practitioner terminated for cause from participating in

the Medicaid program, pursuant to s. 409.913, or sanctioned by

the Medicaid program a statement that the practitioner has been

terminated from participating in the Florida Medicaid program or

sanctioned by the Medicaid program.

Section 18. Paragraph (o) of subsection (3) of section
456.053, Florida Statutes, i1s amended to read:

456.053 Financial arrangements between referring health
care providers and providers of health care services.—

(3) DEFINITIONS.—For the purpose of this section, the word,

phrase, or term:
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(0) “Referral” means any referral of a patient by a health
care provider for health care services, including, without
limitation:

1. The forwarding of a patient by a health care provider to
another health care provider or to an entity which provides or
supplies designated health services or any other health care
item or service; or

2. The request or establishment of a plan of care by a
health care provider, which includes the provision of designated
health services or other health care item or service.

3. The following orders, recommendations, or plans of care
shall not constitute a referral by a health care provider:

a. By a radiologist for diagnostic-imaging services.

b. By a physician specializing in the provision of
radiation therapy services for such services.

c. By a medical oncologist for drugs and solutions to be
prepared and administered intravenously to such oncologist’s
patient, as well as for the supplies and equipment used in
connection therewith to treat such patient for cancer and the
complications thereof.

d. By a cardiologist for cardiac catheterization services.

e. By a pathologist for diagnostic clinical laboratory
tests and pathological examination services, if furnished by or
under the supervision of such pathologist pursuant to a
consultation requested by another physician.

f. By a health care provider who is the sole provider or
member of a group practice for designated health services or
other health care items or services that are prescribed or

provided solely for such referring health care provider’s or
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group practice’s own patients, and that are provided or
performed by or under the direct supervision of such referring
health care provider or group practice; provided, however, that
effective July 1, 1999, a physician licensed pursuant to chapter
458, chapter 459, chapter 460, or chapter 461 may refer a
patient to a sole provider or group practice for diagnostic
imaging services, excluding radiation therapy services, for
which the sole provider or group practice billed both the
technical and the professional fee for or on behalf of the
patient, if the referring physician has no investment interest
in the practice. The diagnostic imaging service referred to a
group practice or sole provider must be a diagnostic imaging
service normally provided within the scope of practice to the
patients of the group practice or sole provider. The group
practice or sole provider may accept no more than 15 percent of
their patients receiving diagnostic imaging services from
outside referrals, excluding radiation therapy services.

g. By a health care provider for services provided by an
ambulatory surgical center licensed under chapter 395.

h. By a urologist for lithotripsy services.

i. By a dentist for dental services performed by an
employee of or health care provider who is an independent
contractor with the dentist or group practice of which the
dentist is a member.

j. By a physician for infusion therapy services to a
patient of that physician or a member of that physician’s group
practice.

k. By a nephrologist for renal dialysis services and

supplies, except laboratory services.
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1. By a health care provider whose principal professional
practice consists of treating patients in their private
residences for services to be rendered in such private
residences, except for services rendered by a home health agency
licensed under chapter 400. For purposes of this sub-
subparagraph, the term “private residences” includes patient’s
private homes, independent living centers, and assisted living
facilities, but does not include skilled nursing facilities.

m. By a health care provider for sleep related testing.

Section 19. Section 456.0635, Florida Statutes, 1s created
to read:

456.0635 Medicaid fraud; disqualification for license,

certificate, or registration.—

(1) Medicaid fraud in the practice of a health care

profession is prohibited.

(2) Each board within the jurisdiction of the department,

or the department if there is no board, shall refuse to admit a

candidate to any examination and refuse to issue or renew a

license, certificate, or registration to any applicant if the

candidate or applicant or any principle, officer, agent,

managing employee, or affiliated person of the applicant, has

been:

(a) Convicted of, or entered a plea of guilty or nolo

contendere to, regardless of adjudication, a felony under

chapter 409, chapter 817, chapter 893, 21 U.S.C. ss. 801-970, or

42 U.S.C. ss. 1395-1396, unless the sentence and any subsequent

period of probation for such conviction or pleas ended more than

fifteen years prior to the date of the application;

(b) Terminated for cause from the Florida Medicaid program
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pursuant to s. 409.913, unless the applicant has been in good

standing with the Florida Medicaid program for the most recent

five years;

(c) Terminated for cause, pursuant to the appeals

procedures established by the state or Federal Government, from

any other state Medicaid program or the federal Medicare

program, unless the applicant has been in good standing with a

state Medicaid program or the federal Medicare program for the

most recent five years and the termination occurred at least 20

years prior to the date of the application.

(3) Licensed health care practitioners shall report

allegations of Medicaid fraud to the department, regardless of

the practice setting in which the alleged Medicaid fraud

occurred.

(4) The acceptance by a licensing authority of a

candidate’s relinquishment of a license which is offered in

response to or anticipation of the filing of administrative

charges alleging Medicaid fraud or similar charges constitutes

the permanent revocation of the license.

Section 20. Paragraphs (ii), (j3), (kk), and (1l1l) are added
to subsection (1) of section 456.072, Florida Statutes, to read:

456.072 Grounds for discipline; penalties; enforcement.—

(1) The following acts shall constitute grounds for which
the disciplinary actions specified in subsection (2) may be
taken:

(ii) Being convicted of, or entering a plea of guilty or

nolo contendere to, any misdemeanor or felony, regardless of
adjudication, under 18 U.S.C. s. 669, ss. 285-287, s. 371, s.
1001, s. 1035, s. 1341, s. 1343, s. 1347, s. 1349, or s. 1518,
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or 42 U.S.C. ss. 1320a-7b, relating to the Medicaid program.

(Jj) Failing to remit the sum owed to the state for an

overpayment from the Medicaid program pursuant to a final order,

judgment, or stipulation or settlement.

(kk) Being terminated from the state Medicaid program

pursuant to s. 409.913, any other state Medicaid program, or the

federal Medicare program, unless eligibility to participate in

the program from which the practitioner was terminated has been

restored.

(11) Being convicted of, or entering a plea of guilty or

nolo contendere to, any misdemeanor or felony, regardless of

adjudication, a crime in any jurisdiction which relates to

health care fraud.

Section 21. Subsection (1) of section 456.074, Florida
Statutes, is amended to read:

456.074 Certain health care practitioners; immediate
suspension of license.—

(1) The department shall issue an emergency order
suspending the license of any person licensed under chapter 458,
chapter 459, chapter 460, chapter 461, chapter 462, chapter 463,
chapter 464, chapter 465, chapter 466, or chapter 484 who pleads
guilty to, 1s convicted or found guilty of, or who enters a plea
of nolo contendere to, regardless of adjudication, to:

(a) A felony under chapter 409, chapter 817, or chapter 893
or under 21 U.S.C. ss. 801-970 or under 42 U.S.C. ss. 1395-1396;
or—

(b) A misdemeanor or felony under 18 U.S.C. s. 669, ss.
285-287, s. 371, s. 1001, s. 1035, s. 1341, s. 1343, s. 1347, s.
1349, or s. 1518 or 42 U.S.C. ss. 1320a-7b, relating to the
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Medicaid program.

Section 22. Subsections (2) and (3) of section 465.022,

Florida Statutes, are amended, present subsections (4), (5),
(6), and (7) of that section are renumbered as subsections (5),
(6), (7), and (8), respectively, and a new subsection (4) is
added to that section, to read:

465.022 Pharmacies; general requirements; fees.—

(2) A pharmacy permit shall be issued only to a person who

is at least 18 years of age, a partnership whose partners are

all at least 18 years of age, or to a corporation that whieh is

registered pursuant to chapter 607 or chapter 617 whose

officers, directors, and shareholders are at least 18 years of

age.

(3) Any person, partnership, or corporation before engaging

in the operation of a pharmacy shall file with the board a sworn
application on forms provided by the department.

(a) An application for a pharmacy permit must include a set

of fingerprints from each person having an ownership interest of

5 percent or greater and from any person who, directly or

indirectly, manages, oversees, or controls the operation of the

applicant, including officers and members of the board of

directors of an applicant that is a corporation. The applicant

must provide payment in the application for the cost of state

and national criminal history records checks.

1. For corporations having more than $100 million of

business taxable assets in this state, in lieu of these

fingerprint requirements, the department shall require the

prescription department manager who will be directly involved in

the management and operation of the pharmacy to submit a set of
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2. A representative of a corporation described in

fingerprints.

subparagraph 1. satisfies the requirement to submit a set of his

or her fingerprints if the fingerprints are on file with the

department or the Agency for Health Care Administration, meet

the fingerprint specifications for submission by the Department

of Law Enforcement, and are available to the department.

(b) The department shall submit the fingerprints provided

by the applicant to the Department of Law Enforcement for a

state criminal history records check. The Department of Law

Enforcement shall forward the fingerprints to the Federal Bureau

of Investigation for a national criminal history records check.

(4) The department or board shall deny an application for a

pharmacy permit if the applicant or an affiliated person,

partner, officer, director, or prescription department manager

of the applicant has:

(a) Obtained a permit by misrepresentation or fraud;

(b) Attempted to procure, or has procured, a permit for any

other person by making, or causing to be made, any false

representation;

(c) Been convicted of, or entered a plea of guilty or nolo

contendere to, regardless of adjudication, a crime in any

jurisdiction which relates to the practice of, or the ability to

practice, the profession of pharmacy;

(d) Been convicted of, or entered a plea of guilty or nolo

contendere to, regardless of adjudication, a crime in any

jurisdiction which relates to health care fraud;

(e) Been terminated for cause, pursuant to the appeals

procedures established by the state or Federal Government, from
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any state Medicaid program or the federal Medicare program,

unless the applicant has been in good standing with a state

Medicaid program or the federal Medicare program for the most

recent five years and the termination occurred at least 20 years

ago; or

====== DI RECTORY CLAUSE AMENDMENT ======
And the directory clause is amended as follows:

Delete line 832
and insert:

(24), (25), (27), (30), (31), and (36) of section

================= T ] TLE A MEDNDDMENT ========s========
And the title is amended as follows:

Delete lines 76 - 106
and insert:
affiliated persons; requiring that the agency provide notice of
certain administrative sanctions to other reqgulatory agencies
within a specified period; requiring the Agency for Health Care
Administration to withhold or deny Medicaid payments under
certain circumstances; requiring the agency to terminate a
provider’s participation in the Medicaid program if the provider
fails to repay certain overpayments from the Medicaid program;
requiring the agency to provide at least annually information on
Medicaid fraud in an explanation of benefits letter; requiring
the Agency for Health Care Administration to post a list on its
website of Medicaid providers and affiliated persons of
providers who have been terminated or sanctioned; requiring the

agency to take certain actions to improve the prevention and
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detection of health care fraud through the use of technology;
amending s. 409.920, F.S.; defining the term “managed care
organization”; providing criminal penalties and fines for
Medicaid fraud; granting civil immunity to certain persons who
report suspected Medicaid fraud; creating s. 409.9203, F.S.;
authorizing the payment of rewards to persons who report and
provide information relating to Medicaid fraud; amending s.
456.004, F.S.; amending s. 456.053, F.S.; excluding referrals to
a sleep care provider for sleep related testing to the

definition of a referral; requiring the
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