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Summary:

This bill creates the Elderly Rehabilitated Inmate Program to provide a means for the release of
inmates who are at least 50 years old and who have demonstrated that they have been
rehabilitated while incarcerated for at least 25 years and have met certain other criteria. The
program would be administered by the Florida Parole Commission. The bill also requires the
Department of Corrections (DOC) to develop a pilot program based upon restorative justice that
includes classes on the effect of crime on crime victims.

This bill amends s. 947.141 and creates sections 947.148 and 947.1481 of the Florida Statutes.
Il. Present Situation:

Elderly Inmates

Florida considers an inmate who is 50 years old or older to be “aging or elderly.”! The age when
an inmate is considered to be elderly is far lower than in the general population because of
generally poorer health. This may be due to life experiences before and during incarceration that
contribute to lower life expectancy.? Section 944.804, F.S., (the Elderly Offenders’ Correctional
Facilities Program of 2000), reflected the Legislature’s concern that the population of elderly
inmates was increasing then and would continue to increase. Because on average it costs
approximately three times more to incarcerate an elderly offender as it does to incarcerate a
younger inmate, the statute required exploration of alternatives to the current approaches to

! Chapter 33-601.217, Florida Administrative Code.
2 State of Florida Correctional Medical Authority 2008-2009 Annual Report, p. 51.
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housing, programming, and treating the medical needs of elderly offenders.® There were no
specific geriatric facilities at the time the law was passed, but the new statute specifically
required the department to establish River Junction Correctional Institution (RJCI) as a geriatric
facility and to establish rules for which offenders are eligible to be housed there.

The elderly population has continued to increase since RJCI was opened as a geriatric facility.
On June 30, 2010, 16,386 inmates in the department’s custody fit into the elderly or aging
classification. This represents approximately 16 percent of the entire inmate population.*

Section 944.8041, F.S, requires the department and the Correctional Medical Authority to each
submit an annual report on the status and treatment of elderly offenders in the state-administered
and private state correctional systems, as well as specific information on RJCI. The report must
also include an examination of promising geriatric policies, practices, and programs currently
implemented in other correctional systems within the United States.

Parole

Parole is a discretionary prison release mechanism administered by the Florida Parole
Commission. Eligibility for parole has been abolished in Florida, but approximately 5500
inmates are still eligible for parole consideration.® These are inmates who:

e Committed an offense other than capital felony murder or capital felony sexual battery prior
to October 1, 1983;

e Committed capital felony murder prior to May 25, 1994; or

e Committed capital felony sexual battery prior to October 1, 1995.

An inmate who is granted parole is allowed to serve the remainder of his or her prison sentence
outside of confinement according to terms and conditions established by the commission.
Parolees are supervised by Department of Corrections’ (department) probation officers. As of
November 30, 2010, 365 offenders were actively supervised on parole from Florida sentences.®

Conditional Medical Release

Section 947.149, F.S., provides for conditional medical release of inmates who are “permanently
incapacitated” or “terminally ill.” If an inmate’s health deteriorates to the point that conditional
medical release might be appropriate, the department’s institutional health service staff reviews
the case and provides medical information to the commission for consideration of release. If the
inmate is granted conditional medical release and his or her medical condition improves, or if
he/she violates the conditions of the release, the inmate can be returned to prison to resume
service of the original sentence. If return is due to improved health, there is no penalty for having
been on the program.

® Section 944.804(1), F.S.

* Department of Corrections Analysis of Senate Bill 144, p. 1.

® Florida Parole Commission Analysis of Senate Bill 160, March 3, 2010, page 2.

® Community Supervision Population Monthly Status Report, December 2009, Florida Department of Corrections, p. 3.
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Effect of Proposed Changes:

The bill creates the Elderly Rehabilitated Inmate Supervision Program. Basic eligibility
requirements for the program would be that the inmate:

(1) is at least 50 years of age;

(2) has served at least 25 consecutive years of incarceration;

(3) has not been sentenced for a capital felony;

(4) is not eligible for parole or conditional medical release;

(5) is not serving a minimum mandatory sentence; and

(6) has not received a disciplinary report within the previous 6 months.

Assuming that the bill applies retroactively to inmates who are already in prison, DOC identified
91 inmates who will meet the eligibility criteria over the next 5 years. As indicated by the table
below, most of the inmates are incarcerated for a violent offense.’

Primary Offense Number

Murder 14
Kidnapping 5
Sexual Battery 15
Robbery/Robbery with Deadly Weapon 40
Aggravated Battery 3
Burglary (Armed and Assaults included) 11
Drugs, including Trafficking 2
Possession of Firearm by Felon 1

Total 91

An inmate who meets the basic eligibility requirements can petition the commission one time to
participate in supervised release under the program. The petition must include:

(1) A proposed release plan;

(2) Documentation of the inmate’s relevant medical history, including current prognosis;

(3) The inmate’s prison experience and criminal history. The criminal history must include
any claim of innocence, the degree to which the inmate accepts responsibility for his or
her acts leading to the conviction of the crime, and how the claim of responsibility has
affected the inmate’s feelings of remorse;

(4) Documentation of the inmate’s history of substance abuse and mental health;

(5) Documentation of any disciplinary action taken against the inmate while in prison;

(6) Documentation of the inmate’s participation in prison work and programs; and

(7) Documentation of the inmate’s renunciation of gang activity.

Consideration of the Petition

The procedure for considering the inmate’s petition to participate in the program is similar to the
process used to consider an application for parole. The commission must notify the victim, a
lawful representative of the victim, or the victim’s next of kin if the victim is deceased within 30

" Department of Corrections Analysis of Senate Bill 144, p. 6. The data reflects the inmate population as of January 21, 2011.
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days of receipt of the petition. An examiner must meet with the inmate within 90 days after the
petition is filed. This meeting may be postponed for up to 90 days from the originally scheduled
date for good cause. At the meeting, the examiner explains the program to the inmate and
reviews the information contained in the petition. Within 10 days, the examiner must make a
written recommendation of a release date to a panel of at least two commissioners.

The commission’s decision as to whether to grant or deny supervised release must be made at a
meeting that is open to the public. The victim, the victim’s parents or guardian if the victim was
a minor, a lawful representative of the victim (or of the parents or guardian if the victim was a
minor), or a homicide victim’s next of kin may make an oral or written statement regarding his
or her views on granting or denying the petition.? If the chairman of the commission approves,
these persons and any other person who is not a member or employee of the commission can
participate in the deliberations as to whether the petition is granted. One of the persons who is
authorized to receive notice of filing of the petition must be given at least 30 days notice in
advance of the meeting, and must be notified of the commission’s decision within 30 days from
when it is made.

In making its determination as to whether the inmate will be allowed to participate in the
program, the commission must review and consider the inmate’s:

Entire criminal history and record;

Complete medical history including substance abuse and mental health history, and current
medical prognosis;

Prison disciplinary record;

Work record;

Program participation;

Gang affiliation, if any; and

Responsibility for the acts leading to the conviction, including any prior and continued
statements of innocence and the inmate’s feelings of remorse.

As is the case with parole, an inmate cannot be placed in the program solely as a reward for good
conduct or efficient performance of assigned duties. The commission must find that there is a
reasonable probability that the inmate would live and conduct himself or herself as a respectable
and law-abiding person. It also must find that release would be compatible with the inmate’s own
welfare and the welfare of society. The inmate must demonstrate:

e Successful participation in programs designed to restore him or her as a useful and
productive person in the community upon release;

e Genuine reform and changed behavior over a period of years;

e Remorse for actions that have caused pain or suffering to his or her victims;

e A renunciation of criminal activity and gang affiliation if the inmate was a member of a

gang.

8 It is not clear why the bill limits the right to make a statement to the next of kin of a homicide victim rather than the next of
kin of a deceased victim, as is the case for the notification requirements.
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If the inmate is approved for release’, a panel of at least two commissioners must set the terms
and conditions of supervision. The length of supervision would be the remaining time of the
inmate’s sentence, including gain-time credit as determined by the department. A certified copy
of these terms and conditions must be provided to the inmate, and the bill provides a process for
an inmate to request that the commission review and modify the terms and conditions. Three
conditions are required unless the commission finds reasons not to impose them:

e Participation in 10 hours of community service for each year served in prison;
e Electronic monitoring for at least one year; and
e Reparation or restitution to the victim for any damage or loss caused by the offense.

In addition, the commission may impose any special conditions that it considers to be warranted.
The bill sets out four specific special conditions that may be considered, although the
commission may impose others. The enumerated special conditions require the inmate to:

e Pay any debt due to the state under s. 960.17, E.S. or any attorney’s fees and costs owed to
the state under s. 938.29, F.S,;

o Not leave the state or a definite area within the state without the commission’s consent;

¢ Not associate with persons engaged in criminal activity; and

e Carry out the instructions of his or her supervising correctional probation officer.

As is the case for all types of community supervision, the released inmate will be supervised by
a DOC correctional probation officer. Section 4 of the bill amends s. 947.141, F.S., to include
inmates released under the program in the current statutory process for addressing violations of
the release conditions. The bill also adds a new subsection that authorizes a law enforcement
officer to arrest a program participant without warrant if the officer has reasonable grounds to
believe that the releasee has violated the terms and conditions of supervision in a material
respect.

Restorative Justice Pilot Program

Section 3 of the bill requires the department to develop a pilot program patterned after the
Neighborhood Restorative Justice Centers established under s. 985.155, F.S. This pilot program
must be implemented at one maximum security prison for women and two maximum security
prisons for men and be available to inmates on a voluntary basis. Inmates who are eligible to
participate in the Elderly Rehabilitated Inmate Program must be given priority for participation
in the restorative justice programs.*

® The bill also creates a process for the sentencing court to retain jurisdiction over the offender to review a release order. This
retention of jurisdiction is patterned after the retention of jurisdiction language in s. 947.16, F.S., that is applicable to inmates
who are eligible for parole consideration. The court may retain jurisdiction for the first third of the sentence, so the retention
provisions would only come into consideration for inmates whose sentence exceeds 75 years.

%n its analysis of the bill, the department indicates that only 3 institutions house maximum security inmates, who are
inmates under a sentence of death. One of these facilities (Florida State Prison) does not have beds that are designated for
elderly offenders.
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The bill requires that any proposed program or strategy must be developed based upon a finding
of need for such program in the community after consulting with the public, judges, law
enforcement agencies, state attorneys, and defense attorneys.

The department is authorized to either use its own staff or to contract with other public or private
agencies to deliver services related to programs created by the bill. It is also authorized to adopt
rules to administer the provisions of the bill.

Effective Date
The bill has an effective date of July 1, 2011.

Other Potential Implications:

Although it is not explicitly stated, it appears that the bill would permit discretionary release of
some inmates who would otherwise be required to complete 85 percent of their sentence as
required by s. 921.002(e), F.S.

Constitutional Issues:

A. Municipality/County Mandates Restrictions:

None.

B. Public Records/Open Meetings Issues:
None.

C. Trust Funds Restrictions:
None.

Fiscal Impact Statement:

A. Tax/Fee Issues:
None.
B. Private Sector Impact:

None, except to the extent that the Restorative Justice Pilot Program may be administered
by a private contractor.

C. Government Sector Impact:

Elderly Rehabilitated Inmate Program

Due to the Parole Commissions’ discretion in release decisions, there is no way to predict
in advance how many inmates will actually be released to supervision under the program.
Because the great majority of the inmates are violent offenders, the percentage of eligible
inmates who are actually released may be low. Medical costs for inmates tends to rise
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with age, so inmates released under the program may have higher medical costs than the
general inmate population.**

Assuming that the bill is intended to apply retroactively, the department estimates that 91
inmates will meet the basic eligibility requirements and be considered for possible release
over the next 5 years:*?

FY 2011-2012 27
FY 2012-2013 8
FY 2013-2014 11
FY 2014-2015 19
FT 2015-2016 26
5 Year Total 91

Savings from Releases and Costs of Supervision
The department has noted the following with regard to costs of incarceration that are
saved by releasing an inmate:

While the department uses the full per diem of $53.34 for estimating cost
avoidance for future inmates, two lesser per diems are used for impacts resulting
from relatively small releases. If the projected change to the inmate population is
less than a full facility but such that one or more dormitories could be closed, the
dorm per diem including security staff of $33.26 is used. If the projected change
to the inmate population is small and implementation does not facilitate the
closure of at least a dorm, the inmate variable per diem of $14.01 is used. *®

The department’s assessment is that the smaller per diem cost of $14.01 is the most
appropriate for estimating the bill’s reduction in incarceration costs.

Because of the low volume that is expected over the next five years, the commission
indicates that its costs for administering the program would be insignificant and could be
absorbed into its existing workload. The Criminal Justice Impact Conference also
forecasts that the bill will have an insignificant fiscal impact on the state prison
population.

The bill also requires that offenders be on electronic monitoring for at least the first year
of release. Supervising an offender who is on electronic monitoring increases the
workload for a correctional probation officer. Also, participants in the program are
unlikely to have the financial ability to pay the costs of monitoring. The cost of
supervision plus electronic monitoring of an average probationer is $13.78 per day.
However, in its analysis of the bill the department notes that supervision of inmates
released under the program is likely to be particularly labor intensive. Because of their

! However, the department notes that the program excludes inmates who are eligible for conditional medical release and
therefore does not target those who are currently the most expensive to care for in the prison population.

12 Department of Corrections Analysis, p. 6.

3 Department of Corrections Analysis, p. 9.
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VI.

VII.

VIII.

lengthy incarceration, they are less likely to have support from family or friends and will
need significant assistance in readjusting to society. Also, they are likely to be in a high
risk category that requires close supervision.

Restorative Justice Pilot Program

The department indicates that it would require one additional staff member at each of the
3 institutions that would have a Restorative Justice Pilot Program. The cost of this
position for Fiscal Year 2011-2012 is $72,796, and the total cost for 3 positions would be
$218,388.

Technical Deficiencies:

The following changes are recommended:

It appears that the bill is intended to apply retroactively to inmates who are sentenced for
offenses that occur before the effective date, but it should be amended to clearly state
whether or not it is intended to be applied retroactively.

Inconsistencies regarding whether the 25 year eligibility period is to be cumulative or
consecutive should be resolved.

Subsections (15) and (16) of Section 2 do not appear to relate to that section and are
duplicative of language in Section 3 of the bill and should be deleted.

The language in subsection (11) of Section 2 should be clarified to remove an ambiguity as to
whether the commission can find “reasons to the contrary” not to impose any of the three
mandatory conditions, or whether only victim restitution can be excepted from the
conditions.

Related Issues:

None.

Additional Information:

A.

Committee Substitute — Statement of Substantial Changes:
(Summarizing differences between the Committee Substitute and the prior version of the bill.)

None.
Amendments:

None.

This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate.




