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Florida Senate - 2011 SB 1828

By Senator Richter

37-01270-11 20111828
A bill to be entitled

An act relating to credit counseling services;
amending s. 817.801, F.S.; defining the terms “debt
management plan” and “debt settlement plan”; amending
s. 817.802, F.S.; conforming a cross-reference;
creating s. 817.8035, F.S.; requiring that debt
management and credit counseling services be provided
pursuant to a debt management or debt settlement plan;
requiring the credit counseling agency to make certain
disclosures to the debtor before the debtor consents
to payment; prohibiting the agency from making certain
misrepresentations to the debtor; providing certain
conditions that the agency must meet before receiving
payment; providing that the debtor may withdraw any
account funds placed with the agency at any time
without penalty; amending s. 817.805, F.S.;
authorizing the agency to hold funds in order to allow

the funds to accumulate; providing an effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Section 817.801, Florida Statutes, is amended to
read:

817.801 Definitions.—As used in this part:

(1) “Credit counseling agency” means any organization
providing debt management services or credit counseling
services.

(2) “Credit counseling services” means confidential money

management, debt reduction, and financial educational services.
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(3) “Creditor contribution” means any sum that a creditor
agrees to contribute to a credit counseling agency, whether
directly or by setoff against amounts otherwise payable to the
creditor on behalf of debtors.

(4) “Debt management plan” or “DMP” means a written

agreement or contract between a credit counseling agency and a

debtor whereby the credit counseling agency, in return for a

direct or indirect payment by the debtor of fees not exceeding

those set forth in s. 817.802, will provide credit counseling

services or debt management services that contemplate that

creditors will reduce finance charges or fees for late payment,

default, or delinquency.

(5)+4> “Debt management services” means services provided
to a debtor by a credit counseling organization for a fee to:

(a) Effect the adjustment, compromise, or discharge of any
unsecured account, note, or other indebtedness of the debtor; or

(b) Receive from the debtor and disburse to a creditor any
money or other thing of wvalue.

(6) “Debt settlement plan” or “DSP” means a written

agreement or contract between a credit counseling agency and a

debtor whereby the credit counseling agency, in return for

payment by the debtor, will provide debt management services

that contemplate that creditors will settle debts for less than

the principal amount of the debt.

(7)45» “Person” means any individual, corporation,
partnership, trust, association, or other legal entity.

Section 2. Subsection (1) of section 817.802, Florida
Statutes, is amended to read:

817.802 Unlawful fees and costs.—
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(1) It is unlawful for any person, while engaging in debt
management services or credit counseling services, to charge or
accept from a debtor residing in this state, directly or
indirectly, a fee or contribution greater than $50 for the

initial setup or initial consultation. Subsequently, the person

may not charge or accept a fee or contribution frem—a—-debtor

restding—inthis state greater than $120 per year for additional

consultations or, alternatively, if debt management services as
defined in s. 817.801(5) (b) &83++88+4)+b)+ are provided, the

person may charge the greater of 7.5 percent of the amount paid

monthly by the debtor fe—the—persen or $35 per month.

Section 3. Section 817.8035, Florida Statutes, 1s created
to read:

817.8035 Debt plans; disclosures to debtor; payments;

refunds.—

(1) Debt management services or credit counseling services

provided to a debtor residing in this state may be provided only

pursuant to a debt management plan or debt settlement plan that

complies with this part.

(2) Before a debtor consents to payment for debt management

services, the credit counseling agency must disclose truthfully,

in a clear and conspicuous manner, all of the following material

information:

(a) The amount of time necessary to achieve the represented

results, and, to the extent that the debt management service may

include a settlement offer to any of the debtor’s creditors or

debt collectors, the time by which the credit counseling agency

will make a bona fide settlement offer to each of them.

(b) To the extent that the debt management service may
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include a settlement offer to any of the debtor’s creditors or

debt collectors, the amount of money or the percentage of each

outstanding debt which the debtor must accumulate before the

credit counseling agency will make a bona fide settlement offer

to each of them.

(c) To the extent that any aspect of the debt management

service relies upon or results in the debtor’s failure to make

timely payments to creditors or debt collectors, that the use of

the debt management service will likely adversely affect the

debtor’s creditworthiness, may result in the debtor being

subject to collection actions or sued by creditors or debt

collectors, and may increase the amount of money the debtor owes

due to the accrual of fees and interest.

(d) To the extent that the credit counseling agency

requests or requires the debtor to place funds in an account at

an insured financial institution, that the debtor owns the funds

held in the account, the debtor may withdraw such funds from the

debt management service at any time without penalty, and, if the

debtor requests to withdraw such funds, the debtor must receive

all funds in the account, other than funds earned by the credit

counseling agency, within 7 business days after the debtor’s

request.

(3) A credit counseling agency may not misrepresent,

directly or by implication, any material aspect of any debt

management service, including, but not limited to, the amount of

money or the percentage of the debt amount which a debtor may

save by using such service; the amount of time necessary to

achieve the represented results; the amount of money or the

percentage of each outstanding debt which the debtor must
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accumulate before the credit counseling agency will initiate

attempts or make a bona fide offer to negotiate, settle, or

modify the terms of the debtor’s debt with the debtor’s

creditors or debt collectors; the effect of the service on a

debtor’s creditworthiness; the effect of the service on the

collection efforts of the debtor’s creditors or debt collectors;

the percentage or number of debtors who attain the represented

results; and whether a debt management service is offered or

provided by a nonprofit entity.

(4) A credit counseling agency may not receive payment of

any fee or consideration for any debt management service until:

(a) The credit counseling agency has renegotiated, settled,

reduced, or otherwise altered the terms of at least one debt

pursuant to a debt settlement plan or debt management plan;

(b) The debtor has made at least one payment pursuant to

that debt settlement plan or debt management plan; and

(c) The fee or consideration for settling each individual

debt enrolled in a debt settlement plan:

1. Bears the same proportional relationship to the total

fee for settling the entire debt balance as the individual debt

amount bears to the entire debt amount. The individual debt

amount and the entire debt amount are those owed at the time the

debt was enrolled in the debt management service; or

2. Is a percentage of the amount saved as a result of the

settlement. The percentage charged may not change from one

individual debt to another. The amount saved is the difference

between the amount owed at the time the debt was enrolled in the

debt management service and the amount actually paid to satisfy

the debt.

Page 5 of 7

CODING: Words striekern are deletions; words underlined are additions.




Florida Senate - 2011 SB 1828

37-01270-11 20111828

146 (5) This section does not prohibit a credit counseling

147 agency from requesting or requiring the debtor to place funds in

148 an account to be used for the credit counseling agency’s fees

149 and for payments to creditors or debt collectors in connection

150 with a renegotiation, settlement, reduction, or other alteration

151 of the terms of payment or other terms of a debt if:

152 (a) The funds are held in an account at an insured

153 financial institution;

154 (b) The debtor owns the funds held in the account and is

155| paid accrued interest on the account, if any;

156 (c) If the credit counseling agency does not administer the

157 account, the entity administering the account is not owned or

158 controlled by, or in any way affiliated with, the credit

159 counseling agency; and

160 (d) The entity administering the account does not give or

161 accept any money or other compensation in exchange for referrals

162 of business by the credit counseling agency.

163 (6) The debtor may withdraw from the debt management

164 service at any time without penalty, and must receive all funds

165 held in the account, other than funds earned by the credit

166 counseling agency in compliance with this part, within 7

167| Dbusiness days after the debtor’s request.

168 Section 4. Section 817.805, Florida Statutes, is amended to
169 read:
170 817.805 Disbursement of funds.—Any person engaged in debt

171| management or credit counseling services shall disburse to the
172 appropriate creditors all funds received from a debtor, less any
173 fees permitted by s. 817.802 and any creditor contributions,

174 within 30 days after receipt of such funds, unless the
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reasonable payment of one or more of the debtor’s obligations

requires that the funds be held for a longer period in order to

accumulate. However, a creditor contribution may not reduce any
sums to be credited to the account of a debtor making a payment
to the credit counseling agency for further payment to the
creditor. Further, any person engaged in such services shall
maintain a separate trust account for the receipt of any funds
from debtors and the disbursement of such funds on behalf of
such debtors.

Section 5. This act shall take effect July 1, 2011.
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