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A bill to be entitled
An act relating to the State Long-Term Care Ombudsman
Program; amending s. 400.0060, F.S.; revising
definitions; defining the term “autonomy”; amending s.
400.0063, F.S.; providing for the ombudsman program to
be operated by a private not-for-profit organization;
revising how the ombudsman is selected; requiring that
the ombudsman and the legal advocate be registered as
lobbyists; revising the duties of the legal advocate;
amending s. 400.0065, F.S.; revising the purpose of
the Office of the State Long-Term Care Ombudsman;
revising the duties and authority of the office;
amending s. 400.0067, F.S.; revising the procedure for
appointing members to the State Long-Term Care
Ombudsman Council; amending s. 400.0069, F.S.;
revising the procedure for selecting members of local
councils; amending s. 400.0074, F.S.; revising
requirements for carrying out investigations and
assessments of long-term care facilities; amending s.
400.0075, F.S.; revising provisions relating to the
resolution of complaints or problems verified at a
long-term care facility; amending s. 400.0078, F.S.;
requiring that a licensed long-term care facility
display the ombudsman program poster at conspicuous
places in the facility; amending s. 400.0081, F.S.;
requiring that facility records be made available at
no cost to the ombudsman program; amending s.
400.0083, F.S.; providing civil penalties for certain

violations; authorizing the legal advocate to pursue
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legal and civil remedies for violations; amending s.
400.0087, F.S.; revising provisions relating to
program funding; deleting a provision that requires
the Department of Elderly Affairs to monitor the state
council and local councils for specified purposes;
amending s. 400.0091, F.S.; revising training and
continuing education requirements for ombudsman

employees and state and local council members;

providing an effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Subsection (8) of section 400.0060, Florida
Statutes, is amended, present subsections (3) through (10) of
that section are renumbered as subsections (4) through (11),
respectively, and a new subsection (3) is added to that section,
to read:

400.0060 Definitions.—When used in this part, unless the
context clearly dictates otherwise, the term:

(3) “Autonomy” means that designated representatives of the

Office of State Long-Term Care Ombudsman are able to determine

and implement all advocacy activities deemed necessary to

enhance the quality of life and care for residents without being

threatened by interference, coercion, retaliation, or

intimidation, and for the purpose of advocating on behalf of

residents.

(9)48)r “Resident” means an individual &6—years—eof—age——or
7 Y J
otder who resides in a long-term care facility.

Section 2. Section 400.0063, Florida Statutes, 1s amended
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to read:

400.0063 Establishment of Office of State Long-Term Care
Ombudsman; designation of ombudsman and legal advocate.—

(1) The There—ds—ereated—an Office of State Long-Term Care

Ombudsman is established under and shall be administered by 4w

the Department of Elderly Affairs through a contract with or

grant to a private not-for-profit organization. However, such

organization may not be made responsible for licensing and

certification of long-term care facilities or otherwise have any

relationship with long-term care facilities or associations.

(2) 42> The office efState tLong—TFerm Care Ombudsman shall

be headed by the State Long-Term Care Ombudsman, who shall serve
on a full-time basis and shall personally, or through
representatives of the office, carry out the purposes and
functions of the office in accordance with state and federal

law. The ombudsman must be registered as a lobbyist.

(a) > The ombudsman shall be appointed by a five-member

panel that is appointed by ard—shatl—serve—at—the pleasure—of

the Secretary of Elderly Affairs. The panel’s membership must

include one resident, two family members, a consumer advocate,

and the chair of the state council.

(b) The ombudsman must have at least 5 years of seeretary

shalt—appoint—a person—who—has expertise and experience in the

fields of long-term care resident anmd advocacy and in the

successful operation of a nonprofit organization and must be

free of conflicts of interest pursuant to federal and state law

and rule governing the office and the regulation of long-term

care facilities teo—serve—as—ombudsman
(3) There—ds—ereated—in—the—offiece The position of legal
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advocate shall be established in the office. The legal advocates

who shall be selected by and serve at the pleasure of the

ombudsman and must shatd be a member in good standing of The

Florida Bar and registered as a lobbyist.
4> The duties of the legal advocate shaltdt include, but are
not ke limited to:

(a)d= Assisting the ombudsman in carrying out the duties of

the office with respect to the abuse, neglect, or violation of

rights of residents efZteng—term—eare—faciltities.

(b)2+ Assisting the state and local councils in carrying
out their responsibilities under this part.

(c)3= Pursuing administrative, legal, and other appropriate
remedies on behalf of residents.

(d) 4~ Serving as legal counsel to the state and local
councils, or individual members thereof, against whom any suit
or other legal action is initiated in connection with the
performance of the official duties of the councils or an
individual member.

(e) Assisting the ombudsman in ensuring that the ombudsman

program operates with autonomy and without any conflict of

interests. Violations of this paragraph are subject to legal

recourse under s. 400.0083.

Section 3. Paragraphs (f) and (g) of subsection (1) and
paragraphs (c) and (i) of subsection (2) of section 400.0065,
Florida Statutes, are amended to read:

400.0065 State Long-Term Care Ombudsman; duties and
responsibilities.—

(1) The purpose of the Office of State Long-Term Care
Ombudsman shall be to:
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(f) Support Administer the state and local councils.

(g) Autonomously analyze, comment on, and monitor the

development and implementation of federal, state, and local
laws, rules, and regulations, and other governmental policies
and actions+ that pertain to the health, safety, welfare, and
rights of the residents, with respect to the adequacy of long-
term care facilities and services in the state, and recommend
any changes in such laws, rules, regulations, policies, and
actions as the office determines to be appropriate and
necessary.

(2) The State Long-Term Care Ombudsman shall have the duty
and authority to:

(c) Within the limits of appropriated federal and state
funding, employ such personnel as are necessary to perform
adequately perform the functions of the office and provide or
contract for legal services to assist the state and local
councils in the performance of their duties. Staff positions
established for the purpose of coordinating the activities of

each local council and assisting its members may be filled by

the ombudsman or designee after—approvatl by —the—Sseeretary.

Notwithstanding any other provision of this part, upon
certification by the ombudsman that the staff member hired to
fill any such position has completed the initial training

required under s. 400.0091, the staff member is suech—persen

shatl—Pbe considered a representative of the State Long-Term Care
Ombudsman Program for purposes of this part.

(1) Prepare an annual report describing the activities
carried out by the office, the state council, and the local

councils in the year for which the report is prepared. The
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146 ombudsman shall submit the report to the secretary at least 30
147 days before the convening of the regular session of the
148 Legislature. The secretary shall in turn submit the report to
149 the United States Assistant Secretary for Aging, the Governor,
150 the President of the Senate, the Speaker of the House of
151| Representatives, the Secretary of Children and Family Services,
152| and the Secretary of Health Care Administration. The report must
153 shatd, at a minimum:
154 1. Contain and analyze data collected concerning complaints
155 about and conditions in long-term care facilities and the
156| disposition of such complaints.
157 2. Evaluate the problems experienced by residents.
158 3. Analyze the successes of the ombudsman program during
159| the preceding year, including an assessment of how successfully
160 the program has carried out its responsibilities under the Older

lol Americans Act and state law.

162 4. Provide recommendations for policy, regulatory, and

163 statutory changes designed to solve identified problems; resolve
164 residents’ complaints; improve residents’ lives and quality of
165 care; protect residents’ rights, health, safety, and welfare;
166 and remove any barrier barriers to the optimal operation of the

167 State Long-Term Care Ombudsman Program.

168 5. Contain recommendations from the state Leng-TFerm—Care
169| ©Ombudsman council regarding program functions and activities and
170 recommendations for policy, regulatory, and statutory changes
171 designed to protect residents’ rights, health, safety, and

172 welfare.

173 6. Contain any relevant recommendations from £he local

174 councils, resident and family councils, and consumer advocacy
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(c)4~ The position of a amy member missing three state
council meetings within a l-year period without cause may be
declared vacant by the ombudsman. The findings of the ombudsman
regarding cause are shaii—Pbe final and binding.

(d) 5+ Any vacancy on the state council shall be filled in
the same manner as the original appointment.

(e) 4t~ The state council shall elect a chair to serve for

a term of 1 year. A chair may not serve more than three +we
consecutive terms.

1.2- The chair shall select a vice chair from among the

members. The vice chair shall preside over the state council in
the absence of the chair.

2.3+ The chair may create additional executive positions as
necessary to carry out the duties of the state council. Any
person appointed to an executive position serves shall-——serve at
the pleasure of the chair, and his or her term expires shaltd

expire on the same day as the term of the chair.
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(f)+e)r+= The state council shall meet upon the call of the
chair or upon the call of the ombudsman. The council shall meet
at least quarterly but may meet more frequently as needed.

1.2+ A quorum is shall—be——econsidered present if more than
50 percent of all active state council members are in attendance
at the same meeting.

2.3~ The state council may not vote on or otherwise make
any decision deeisiens resulting in a recommendation that will
directly impact the state council or any local council+ outside

of a publicly noticed meeting at which a quorum is present.

(g) £ Members shall serve without xreeeive—sne compensation

but skal+t, with approval from the ombudsman, are entitled to

reimbursement be—reimbursed for per diem and travel expenses as

provided under == s. 112.061.

Section 5. Paragraph (b) of subsection (1) and subsections
(4), (5), and (6) of section 400.0069, Florida Statutes, are
amended to read:

400.0069 Local long-term care ombudsman councils; duties;
membership.—

(1)

(b) The ombudsman shall ensure that there is at least one
local council operating in each of the department’s planning and

service areas. The ombudsman may create additional local
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councils as necessary to ensure that residents throughout the

state have adequate access to State Long-Term Care Ombudsman

Program services. The ombudsman—after—approval—fromthe
seeretaryr shall designate the jurisdictional boundaries of each
local council.

(4) Feehdecat—eeouvreit shott be corposed—of wrembers—whose
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&> The ombudsman shall strive to ensure that each local
council include the following persons as members:

(a)+~= At least one medical or osteopathic physician whose

practice includes or has included a substantial number of
geriatric patients and who may practice in a long-term care
facility;

(b)2= At least one registered nurse who has geriatric

experience;

(c)3< At least one licensed pharmacist;

(d)4= At least one registered dietitian;

(e)5+ At least six nursing home residents or representative

consumer advocates for nursing home residents;

(f)6~ At least three residents of assisted living

facilities or adult family-care homes or three representative
consumer advocates for alternative long-term care facility
residents;

(g)#+= At least one attorney; and

(h)8+ At least one professional social worker.

4> An employee or contracted worker Im—rme——ease—shall—Ethe

madl ~o
meCT=Ca

ireetor of a long-term care facility or an employee of
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adult family-care home within its jurisdiction. The Fhis
admintstrative assessment must shatdt focus on factors affecting

the rights, health, safety, and welfare of the residents. Each
local council is encouraged to conduct a similar onsite
administrative assessment of each additional long-term care
facility within its jurisdiction.

(2) An onsite administrative assessment of a long-term care
facility is eendueted by atecatl—ecouneil—shall—be subject to the

following conditions:

(a) To the extent possible and reasonable, the assessment
may administrativeassessments—shatdt not duplicate the efforts

of +he agency surveys and inspections conducted under part II of
this chapter and parts I and II of chapter 429.

(b) The An—administrative assessment must shalid be
conducted at a time and for a duration necessary to produce the
information required to carry out the duties of the local
council.

(c) Advance notice of an administratise assessment may not

S
be provided to a long-term care facility—exeept—thatnotice—of

(d) A local council member physically present for the
administrative assessment must shatd identify himself or herself

upon entry into the facility and—eite+the speeifie statutery
£

- bl
(& [ S

(e) An administrative assessment may not unreasonably
interfere with the programs and activities of residents.

(f) A local council member may not enter a single-family

residential unit within a leng—term—eare facility during an

administrative assessment without the permission of the resident

Page 13 of 20
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378| or the representative of the resident.
379 (g) An administrative assessment must be conducted in a
380| manner that will impose no unreasonable burden on a leng—term

381| eare facility.

382 (3) Regordiess—eofFurisdietiony The ombudsman may authorize
383| a state or local council member to assist another local council
384| to perform the administrative assessments described in this

385 section.

386 (4) An onsite administrative assessment may not be

387 accomplished by forcible entry. However, if the ombudsman or a
388 state or local council member is not allowed to enter a long-
389| term care facility, the administrator of the facility shall be
390| considered to have interfered with a representative of the

391 office, the state council, or the local council in the

392| performance of official duties as described in s. 400.0083 (1)
393| and to have committed a violation of this part. The ombudsman
394 shall report the refusal by a facility to allow entry to the
395 agency, and the agency shall record the report and take it into
396 consideration when determining actions allowable under s.

397| 400.102, s. 400.121, s. 429.14, s. 429.19, s. 429.69, or s.

398| 429.71.

399 Section 7. Section 400.0075, Florida Statutes, i1s amended
400 to read:

401 400.0075 Complaint notification and resolution procedures.—
402 (1)4a>r Any complaint or problem verified by an—embudsman
403 covrpeit—as—a¥resutt—of an investigation or onsite administrative

404 assessment of a long-term care facility, which ecomplaint—or

405| prebtem is determined to require resolution by the facility

406 remediat—aetion by —the Joecatl—eouneid, must shatt be identified
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465 Section 8. Subsection (3) 1s added to section 400.0078,
466| Florida Statutes, to read:
467 400.0078 Citizen access to State Long-Term Care Ombudsman
468 Program services.—

469 (3) Each licensed long-term care facility must display the

470 State Long-Term Care Ombudsman Program’s poster in multiple,

471 conspicuous places and include the statewide toll-free telephone

472| number, other relevant contact information for submitting

473 complaints, and a summary of residents’ rights.

474 Section 9. Present subsection (2) of section 400.0081,

475 Florida Statutes, 1s renumbered as subsection (3), and a new
476 subsection (2) is added to that section, to read:
477 400.0081 Access to facilities, residents, and records.-—

478 (2) Any copy of records requested by a designated

479 representative of the ombudsman program to complete an

480 investigation or assessment must be made readily available by

481 the facility at no expense to the program.

482 Section 10. Section 400.0083, Florida Statutes, is amended
483 to read:

484 400.0083 Interference; retaliation; penalties.—

485 (1) It is shadtd—Pbe unlawful for any person, long-term care
486| facility, or other entity to willfully interfere with a

487 representative of the office, the state council, or a local

488 council in the performance of official duties.

489 (2) It is shadtd—Pbe unlawful for any person, long-term care
490 facility, or other entity to knowingly or willfully take action
491 or retaliate against any resident, employee, or other person for
492 filing a complaint with, providing information to, or otherwise

493| cooperating with a amy representative of the office, the state
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council, or a local council.
(3)

that violates this section:

Any person,

long-term care facility,

SB 1054

20121054

or other entity

(a) Is Shald—be liable for damages and equitable relief as

determined by law;~
(b)
punishable as provided in s.

(c)

Commits a misdemeanor of the first seeend degree,
775.083; and=

Is subject to a civil fine of up to $5,000 per

occurrence for violations of subsection

and a civil fine of

(1)

up to $10,000 per occurrence for violations of subsection

(2) .

Any fine imposed under this paragraph shall be paid to the

agency and deposited into the Quality of Long-Term Care Facility

Improvement Trust Fund and used for the creation and support of

a statewide resident council.

(4)

The legal advocate may pursue legal and civil remedies

for violations of this section.
Section 400.0087,

Section 11.
to read:

400.0087 Department oversight;

Florida Statutes,

is amended

funding.—

(1)

+ 1 o
CT

ot o W=l a1 A+ A 172+ + 1
<= oo to oo ooCTTactCtO—wI ot crtcT

StateFong—Ferm CareOmbudsmanProgram—freom Funds appropriated
to the department by the Legislature to meet the costs of the

State Long-Term Care Ombudsman Program must be expended by the

department for that purpose +%.
(a)

The nonprofit organization administering the ombudsman

program shall develop and submit a budget to the department

which includes shatt—dnetud

the costs associated with the

administrative support of the State Long-Term Care Ombudsman

Program.

The department shall submit the organization’s budget
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when developing its budget requests for consideration by the
Governor and submittal to the Legislature.

(b) The department may divert from the federal ombudsman
appropriation an amount equal to the department’s administrative
cost ratio to cover the costs associated with administering the

program, which may not exceed 5 percent of the federal

appropriation. The remaining allotment from the Older Americans

Act program shall be expended on direct ombudsman activities.

(2) The department shall monitor the office—thestate

cotneil—and—the loecalecouneils to ensure that it carries eaeh

(3) The department is responsible for ensuring that the
office:

(a) Has the objectivity and independence required to
qualify it for funding under the federal Older Americans Act.

(b) Provides information to public and private agencies,
legislators, and others.
(c) Provides appropriate training to representatives of the

office or of the state or local councils.

() & AT ANt A mihitidaman otz ~Aaa g+ N NAszaoaosz Oant A
O oo Ot s Omout Sttt ST v T CE S wrtit cC—xOvotaty <&ttt =T
far Doararnrna wra+h NN ol 1 44+ o o anA g+l Atz Ao £ 1ol
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(4) The department shall also:

(a) Receive and disburse state and federal funds for
purposes that the ombudsman has formulated in accordance with
the Older Americans Act.

(b) Whenever the ombudsman deems appropriate meeessa¥ry, act
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as liaison between agencies and branches of the federal and
state governments and the State Long-Term Care Ombudsman
Program.

Section 12. Subsections (1) and (2) of section 400.0091,
Florida Statutes, are amended to read:

400.0091 Training.—The ombudsman shall ensure that
appropriate training is provided to all employees of the office
and to the members of the state and local councils.

(1) All state and local council members and employees of
the office shall be given a minimum of 30 26 hours of training
upon employment with the office or approval as a state or local
council member and 12 36 hours of continuing education annually
thereafter.

(2) The ombudsman shall approve the curriculum for the
initial and continuing education training, which must, at a
minimum, address:

(a) Resident confidentiality.

(b) Guardianships and powers of attorney.

(c) Medication administration.

(d) Care and medication of residents with dementia and
Alzheimer’s disease.

Accounting for residents’ funds.

Discharge rights and responsibilities.

Person-centered care initiatives.

e)
f)
g) Cultural sensitivity.
h)
)

seeretary.
Section 13. This act shall take effect July 1, 2012.
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