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LEGISLATIVE ACTION
Senate . House
Comm: RCS
01/26/2012

The Committee on Judiciary (Joyner) recommended the following:
Senate Amendment (with title amendment)

Delete everything after the enacting clause
and insert:

Section 1. Present subsections (3) through (13) of section
738.102, Florida Statutes, are renumbered as subsections (4)
through (14), respectively, and a new subsection (3) is added to
that section, to read:

738.102 Definitions.—As used in this chapter, the term:

(3) “Carrying value” means the fair market value at the

time the assets are received by the fiduciary. For the estates

of decedents and trusts described in s. 733.707(3), after the

grantor’s death, the assets are considered received as of the
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date of death. If there is a change in fiduciaries, a majority

of the continuing fiduciaries may elect to adjust the carrying

values to reflect the fair market value of the assets at the

beginning of their administration. If such election is made, it

must be reflected on the first accounting filed after the

election. For assets acquired during the administration of the

estate or trust, the carrying value is equal to the acquisition

costs of the asset.

Section 2. Subsection (3) is added to section 738.103,

Florida Statutes, to read:
738.103 Fiduciary duties; general principles.—
738.1041(9),

pertains to the administration of a trust and is applicable to

(3) Except as provided in s. this chapter

any trust that is administered in this state or under its law.

This chapter also applies to any estate that is administered in

this state unless the provision is limited in application to a

trustee, rather than a fiduciary.

(11)

are amended to read:

Section 3. Subsections (5) and of section 738.104,

Florida Statutes,
738.104 Trustee’s power to adjust.—
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4> A trustee may release the entire power to adjust
conferred by subsection (1) or may release only the power to
adjust from income to principal or the power to adjust from
principal to income if the trustee is uncertain about whether
possessing or exercising the power will cause a result described
in paragraphs (3) (a)-(e)

or paragraph (3) (g) or if the trustee

Page 2 of 52

1/24/2012 12:49:53 PM 590-01873E-12




43
44
45
46
47
48
49
50
51
52
53
54
55
56
57
58
59
60
6l
62
63
64
65
66
67
68
69
70
71

Florida Senate - 2012 COMMITTEE AMENDMENT
Bill No. SB 978

LRI -

determines that possessing or exercising the power will or may
deprive the trust of a tax benefit or impose a tax burden not
described in subsection (3).

e} A release under this subsection may be permanent or for

a specified period, including a period measured by the life of

an individual Notwatthatam 2~y Sz d vy b gy o
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Section 4. Section 738.1041, Florida Statutes, 1s amended
to read:

738.1041 Total return unitrust.—

(1) For purposes of this section, the term:

(a) “Average fair market value” means the average of the

fair market values of assets held by the trust at the beginning

of the current and each of the 2 preceding years, or for the

entire term of the trust if there are less than 2 preceding

years, and adjusted as follows:

1. If assets have been added to the trust during the years

used to determine the average, the amount of each addition is

added to all years in which such addition was not included.

2. If assets have been distributed from the trust during

the years used to determine the average, other than in

satisfaction of the unitrust amount, the amount of each

distribution is subtracted from all years in which such

distribution was not included.
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(b) 42> “Disinterested person” means a person who is not a

,_
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acting as trustee of the trust and excludes the grantor and any
interested trustee.

(c)4k> “Fair market value” means the fair market value of
the assets held by the trust as otherwise determined under this
chapter, reduced by all known noncontingent liabilities.

(d)+e> “Income trust” means a trust, created by either an
inter vivos or a testamentary instrument, which directs or
permits the trustee to distribute the net income of the trust to
one or more persons, either in fixed proportions or in amounts
or proportions determined by the trustee and regardless of
whether the trust directs or permits the trustee to distribute
the principal of the trust to one or more such persons.

(e)He “Interested distributee” means a person to whom
distributions of income or principal can currently be made and
who has the power to remove the existing trustee and designate
as successor a person who may be a “related or subordinate
party-“L—as—defined in—+the Internal Revenuge LCode;—260-S5-C+——5=

6424e)+ with respect to such distributee.

(f)fer “Interested trustee” means an individual trustee to
whom the net income or principal of the trust can currently be
distributed or would be distributed if the trust were then to
terminate and be distributed, any trustee whom an interested
distributee has the power to remove and replace with a related

or subordinate party as—definedinparagraph—d), oOr an

individual trustee whose legal obligation to support a
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beneficiary may be satisfied by distributions of income and
principal of the trust.

(g) “Related or subordinate party” has the same meaning as

provided in 26 U.S.C. s. 672(c) of the Internal Revenue Code, or

any successor provision thereof.

(h) 45 “Unitrust amount” means the amount determined by
multiplying the average fair market value of the assets as
calculated defined in paragraph (a) ) by the percentage
calculated under paragraph (2) (b).

(2) A trustee may, without court approval, convert an
income trust to a total return unitrust, reconvert a total
return unitrust to an income trust, or change the percentage
used to calculate the unitrust amount or the method used to
determine the fair market value of the trust if:

(a) The trustee adopts a written statement regarding trust
distributions which #hat provides:

1. In the case of a trust being administered as an income
trust, that future distributions from the trust will be unitrust
amounts rather than net income, and indicates the manner in
which the unitrust amount will be calculated and the method in
which the fair market value of the trust will be determined.

2. In the case of a trust being administered as a total
return unitrust, that:

a. Future distributions from the trust will be net income
rather than unitrust amounts; or

b. The percentage used to calculate the unitrust amount or
the method used to determine the fair market value of the trust
will be changed, and indicates the manner in which the new

unitrust amount will be calculated and the method in which the
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new fair market value of the trust will be determined;

(b) The trustee determines the terms of the unitrust under
one of the following methods:

1. A disinterested trustee determines, or if there is no
trustee other than an interested trustee, the interested trustee
appoints a disinterested person who, in its sole discretion but
acting in a fiduciary capacity, determines for the interested
trustee:

a. The percentage to be used to calculate the unitrust
amount, provided the percentage used is not greater than 5
percent nor less than 3 percent;

b. The method to be used in determining the fair market
value of the trust; and

c. Which assets, if any, are to be excluded in determining
the unitrust amount; or

2. The interested trustee or disinterested trustee
administers the trust such that:

a. The percentage used to calculate the unitrust amount is
50 percent of the appriecabltefederal rate as defined in the
Internal Revenue Code, 26 U.S.C. s. 7520, in effect for the
month the conversion under this section becomes effective and
for each January thereafter; however, if the percentage
calculated exceeds 5 percent, the unitrust percentage is shaitd
be 5 percent and if the percentage calculated is less than 3
percent, the unitrust percentage is shald—be 3 percent; and

b. The fair market value of the trust shall be determined
at least annually on an asset-by-asset basis, reasonably and in

good faith, in accordance with £he—provisiens—ef s. 738.202(5),

except the following property shall not be included in
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determining the value of the trust:

(I) Any residential property or any tangible personal
property that, as of the first business day of the current
valuation year, one or more current beneficiaries of the trust
have or have had the right to occupy, or have or have had the
right to possess or control, Hother than in his or her capacity
as trustee of the trust}, and instead the right of occupancy or
the right to possession and control is shald—be—deemed—to—be the
unitrust amount with respect to such property; however, the

unitrust amount must skhed+ be adjusted to take into account

partial distributions from or receipt into the trust of such
property during the valuation year;-

(IT) Any asset specifically given to a beneficiary and the
return on investment on such property, which return on
investment shall be distributable to the sweh beneficiary; or—

(IIT) Any asset while held in a decedent’s +testatexr’s

estate;
(c) The trustee sends written notice of its intention to
take such action, along with copies of the sweh written

statement regarding trust distributions and this section, and,

if applicable, the determinations of either the trustee or the
disinterested person to:

1. The grantor of the trust, if living.

2. All living persons who are currently receiving or
eligible to receive distributions of income from ef the trust.

3. All living persons who would receive distributions of
principal of the trust if the trust were to terminate at the
time of £he giving ef such notice H4without regard to the

exercise of any power of appointment,) or, if the trust does not
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provide for its termination, all living persons who would
receive or be eligible to receive distributions of income or
principal of the trust if the persons identified in subparagraph
2. were deceased.

4. All persons acting as advisers or protectors of the

trust.

Notice under this paragraph shall be served informally+ in the
manner provided in the Florida Rules of Civil Procedure relating
to service of pleadings subsequent to the initial pleading.
Notice may be served on a legal representative or natural
guardian of a person without £he filing ef any proceeding or
approval of any court;

(d) At least one person receiving notice under each of
subparagraphs (c)2. and 3. is legally competent; and

(e) No person receiving such notice objects, by written
instrument delivered to the trustee, to the proposed action of
the trustee or the determinations of the disinterested person

within 60 days after service of such notice. An objection under

this——seetion may be executed by a legal representative or
natural guardian of a person without £#he filing &% any
proceeding or approval of any court.

(3) If a trustee desires to convert an income trust to a
total return unitrust, reconvert a total return unitrust to an
income trust, or change the percentage used to calculate the
unitrust amount or the method used to determine a fair market
value of the trust but does not have the ability to or elects
not to do it under subsection (2), the trustee may petition the

circuit court for such order as the trustee deems appropriate.
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In that event, the court, in its own discretion or on the
petition of such trustee or any person having an income or
remainder interest in the trust, may appoint a disinterested
person who, acting in a fiduciary capacity, shall present such
information to the court as is shaldi—Pbe necessary for the court

to make a determination hereunder.

(4) 45 Following the conversion of an income trust to a

total return unitrust, the trustee:

(a) Shall treat the unitrust amount as if it were net
income of the trust for purposes of determining the amount
available, from time to time, for distribution from the trust.

(b) May allocate to trust income for each taxable year of
the trust, or portion thereof:

1. Net short-term capital gain described in the Internal
Revenue Code, 26 U.S.C. s. 1222(5), for such year, or portion
thereof, but only to the extent that the amount so allocated
together with all other amounts allocated to trust income, as
determined under the provisions of this chapter without regard
to this section and s. 738.104, for such year, or portion
thereof, does not exceed the unitrust amount for such year, or

portion thereof.
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2. Net long-term capital gain described in the Internal
Revenue Code, 26 U.S.C. s. 1222(7), for such year, or portion
thereof, but only to the extent that the amount so allocated
together with all other amounts, including amounts described in
subparagraph 1., allocated to trust income for such year, or
portion thereof, does not exceed the unitrust amount for such
year, or portion thereof.

(5)46)> In administering a total return unitrust, the
trustee may, in its sole discretion but subject to the
provisions of the governing instrument, determine:

(a) The effective date of the conversion.

(b) The timing of distributions, including provisions for
prorating a distribution for a short year in which a
beneficiary’s right to payments commences or ceases.

(c) Whether distributions are to be made in cash or in kind
or partly in cash and partly in kind.

(d) If the trust is reconverted to an income trust, the
effective date of such reconversion.

(e) Such other administrative issues as may be necessary or
appropriate to carry out the purposes of this section.

(6) 4+ Conversion to a total return unitrust under +he
proevisiens—oef this section does shaid not affect any other
provision of the governing instrument, if any, regarding
distributions of principal.

(7)48> Any trustee or disinterested person who in good
faith takes or fails to take any action under this section is
shatt not be liable to any person affected by such action or

inaction, regardless of whether such person received written

notice as provided in this section or ahe—regardiess—of—whether
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such person was under a legal disability at the time of the
delivery of such notice. Such person’s exclusive remedy is shaltd
be to obtain, under subsection (8) +%)-, an order of the court
directing the trustee to convert an income trust to a total
return unitrust, to reconvert from a total return unitrust to an
income trust, or to change the percentage used to calculate the
unitrust amount. If a court determines that the trustee or

disinterested person has not acted in good faith in taking or

failing to take any action under this section, theprovisieons—ef

s. 738.105(3) applies =ppty.

(8)+45> If a majority in interest of either the income or
remainder beneficiaries of an income trust has delivered to the
trustee a written objection to the amount of the income
distributions of the trust, and, if the trustee has failed to
resolve the objection to the satisfaction of the objecting

beneficiaries within 6 months after fxrem—Ethe receipt of such

written objection, £hern the objecting beneficiaries may petition
the court in accordance with subsection (3).
(9)4+8)> This section pertains sha

pertaining to the administration of a trust and is applicable to
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any trust that is administered either in this state or under
Florida law unless:

(a) The governing instrument reflects an intention that the
current beneficiary or beneficiaries are to receive an amount
other than a reasonable current return from the trust;

(b) The trust is a trust described in the Internal Revenue
Code, 26 U.S.C. s. 170(f) (2) (B), s. 642(c) (5), s. 664(d), s.
2702 (a) (3), or s. 2702(b);

(c) One or more persons to whom the trustee could
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distribute income have a power of withdrawal over the trust:

1. That is not subject to an ascertainable standard under
the Internal Revenue Code, 26 U.S.C. s. 2041 or s. 2514, and
exceeds in any calendar year the amount set forth in the
Internal Revenue Code, 26 U.S.C. s. 2041(b) (2) or s. 2514(e); or

2. A power of withdrawal over the trust that can be
exercised to discharge a duty of support he or she possesses; or

(d) The governing instrument expressly prohibits use of
this section by specific reference to the section. A provision
in the governing instrument that, “The provisions of section
738.1041, Florida Statutes, as amended, or any corresponding
provision of future law, may shalit not be used in the
administration of this trust,” or similar words reflecting such
intent are shait—Pbe sufficient to preclude the use of this
sectiony—er
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eurrently possesses—the power—fto—adiustunder s+—7F38-104.

(10) 43> The grantor of a trust may create an express total

return unitrust that whieh will be beeeme effective as provided

in the trust instrument deewment without requiring a conversion

under this section.

(a) An express total return unitrust created by the grantor
of the trust is shaidt—Pbe treated as a unitrust urder—this
seetion only if the terms of the trust instrument deeument

contain all of the following provisions:
1l.4a) That distributions from the trust will be unitrust

amounts and the manner in which the unitrust amount will be

calculated; and hemethodin—whieh +the faoir market valge—of +he
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2.4b> The percentage to be used to calculate the unitrust
amount, provided the percentage used is not greater than 5
percent nor less than 3 percent.

(b) The trust instrument may also contain provisions

specifying:

l.4e) The method to be used in determining the fair market

value of the trust, including whether to use an average fair

market value or the fair market value of the assets held by the

trust at the beginning of the current year; or—=

2.4 Which assets, 1f any, are to be excluded in
determining the unitrust amount.

(c) This section establishes the method of determining the

fair market value of the trust if the trust instrument is silent

as to subparagraph (b)l., and to specify those assets, if any,

which are to be excluded in determining the unitrust amount if

the trust instrument is silent as to subparagraph (b)Z2.

Section 5. Subsections (1), (3), and (4) of section
738.105, Florida Statutes, are amended to read:

738.105 Judicial control of discretionary powers.—

(1) A court may shald not change a trustee’s fidueiary’s
decision to exercise or not to exercise a discretionary power
conferred by this chapter unless the court determines that the
decision was an abuse of the trustee’s fidweigryls discretion. A
court may shald not determine that a trustee fidueiary abused
its discretion merely because the court would have exercised the
discretion in a different manner or would not have exercised the
discretion.

(3) If a court determines that a trustee f£idweiary has
abused its discretion, the remedy is shalti—Pbe to restore the
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income and remainder beneficiaries to the positions they would
have occupied if the trustee fidweiary had not abused its
discretion, in accordance with aeeerding—+te the following rules:

(a) To the extent the abuse of discretion has resulted in
no distribution to a beneficiary or a distribution that is too
small, the court shall require the trustee fiduweiary to
distribute from the trust to the beneficiary an amount the court
determines will restore the beneficiary, in whole or in part, to
his or her appropriate position.

(b) To the extent the abuse of discretion has resulted in a
distribution to a beneficiary that is too large, the court shall
restore the beneficiaries, the trust, or both, in whole or in
part, to their appropriate positions by requiring the trustee
fidueiary to withhold an amount from one or more future
distributions to the beneficiary who received the distribution
that was too large or requiring that beneficiary to return some
or all of the distribution to the trust.

(c) To the extent the court is unable, after applying
paragraphs (a) and (b), to restore the beneficiaries ory the
trust, or both, to the positions they would have occupied if the
trustee f£3+dueiary had not abused its discretion, the court may
require the trustee fiduweiary to pay an appropriate amount from
its own funds to one or more of the beneficiaries or the trust
or both.

(4) Upon the filing of a petition by the trustee fidweiary,
the court having Jjurisdiction over the trust er—estate shall
determine whether a proposed exercise or nonexercise by the
trustee f£i+dueiary of a discretionary power conferred by this
chapter will result in an abuse of the trustee’s fidweiaryls
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discretion. If the petition describes the proposed exercise or
nonexercise of the power and contains sufficient information to
inform the beneficiaries of the reasons for the proposal, the
facts upon which the trustee fidweiary relies, and an
explanation of how the income and remainder beneficiaries will
be affected by the proposed exercise or nonexercise of the
power, a beneficiary who challenges the proposed exercise or
nonexercise has the burden of establishing that such exercise or
nonexercise will result in an abuse of discretion.

Section 6. Subsections (1) through (4) of section 738.201,
Florida Statutes, are amended to read:

738.201 Determination and distribution of net income.—After
a decedent dies, in the case of an estate, or after an income
interest in a trust ends, the following rules apply:

(1) A fiduciary of an estate or of a terminating income
interest shall determine the amount of net income and net
principal receipts received from property specifically given to
a beneficiary under £he—+ruwles—irn ss. 738.301-738.706 which-appty

+
C

+ paa o
cCrC oo

o £ees and £he—rultes—3in subsection (5). The fiduciary shall
distribute the net income and net principal receipts to the
beneficiary who is to receive the specific property.

(2) A fiduciary shall determine the remaining net income of
a decedent’s estate or a terminating income interest under £he

rotes—3n ss. 738.301-738.706 which aoppty—te—trustees and by:

(a) Including in net income all income from property used
to discharge liabilities.

(b) Paying from income or principal, in the fiduciary’s
discretion, fees of attorneys, accountants, and fiduciaries;

court costs and other expenses of administration; and interest
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on death taxes.y—bwt The fiduciary may pay those expenses from
income of property passing to a trust for which the fiduciary
claims an estate tax marital or charitable deduction under the

Internal Revenue Code or comparable law of any state only to the

extent the payment of those expenses from income will not cause
the reduction or loss of the deduction.

(c) Paying from principal all other disbursements made or
incurred in connection with the settlement of a decedent’s
estate or the winding up of a terminating income interest,
including debts,

funeral expenses, disposition of remains,

family allowances, and death taxes and related penalties that
are apportioned to the estate or terminating income interest by

the will, the terms of the trust, or applicable law.

S
(3) If A fidueiary shalldistribute—+toe a beneficiary who

receives a pecuniary devise amewrnt outright is also entitled to

receive £he interest or any other amount on the devise under the
terms of previded—Pby the will ory—the—terms—of the
fiduciary shall distribute the interest or other amount
apptieabte—daw from net income determined under subsection (2)

or from principal to the extent net income is insufficient. FH—=

the trust,
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i
(4) A fiduciary shall distribute the net income remaining

(1)-(3) by
738.202 to all

after distributions required under subsections

subseetion—32+ in the manner described in s.
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other beneficiaries, including a beneficiary who receives a
pecuniary amount in trust, even if the beneficiary holds an
unqualified power to withdraw assets from the trust or other
presently exercisable general power of appointment over the
trust.

Section 7. Section 738.202, Florida Statutes, is amended to
read:

738.202 Distribution to residuary and remainder
beneficiaries.—

(1) Each beneficiary described in s. 738.201(4) is entitled

to receive a portion of the net income remaining after the

application of s. 738.201(1)-(3), which is equal to the

beneficiary’s fractional interest in undistributed principal
assets, using carrying values as of the distribution date. If a
fiduciary makes more than one distribution of assets to
beneficiaries to whom this section applies, each beneficiary,
including one who does not receive part of the distribution, is
entitled, as of each distribution date, to the net income the
fiduciary hkas received after the date of death or terminating
event or earlier distribution date but has not distributed as of
the current distribution date.

(2) In determining a beneficiary’s share of net income, the
following applies raltes—appty:

(a) The beneficiary is entitled to receive a portion of the
net income equal to the beneficiary’s fractional interest in the

carrying value of the undistributed principal assets immediately

before the distribution date, excluding the amount of unpaid

liabilities ineludingassets—thattlater may besold—+to—meet
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(b) The beneficiary’s fractional interest in the

undistributed principal assets shall be calculated: without

regard—te
1. At the time the interest began and adjusted for any

disproportionate distributions since the interest began;

2. By excluding any liabilities of the estate or trust from

the calculation;

3. By also excluding property specifically given to a

beneficiary and property required to pay pecuniary amounts not

in trust; and-=

4 Th boanafi a6 Lo~ g AT Tt oaraat 2 1
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grdistributed—prine ed On the basis

nal oo
PSSt

H-

of the aggregate carrying value of those assets determined under

subsection (1) as of the distribution date witheowvt—redueing—the

(c) If a disproportionate distribution of principal is made

to any beneficiary, the respective fractional interests of all

beneficiaries in the remaining underlying assets shall be

recomputed by:

1. Adjusting the carrying value of the principal assets to

their fair market value before the distribution:;

2. Reducing the fractional interest of the recipient of the

disproportionate distribution in the remaining principal assets

by the fair market value of the principal distribution; and

3. Recomputing the fractional interests of all

beneficiaries in the remaining principal assets based upon the

now restated carrying values.
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(3) If a fiduciary does not distribute all of the collected
but undistributed net income to each person as of a distribution
date, the fiduciary shall maintain appropriate records showing
the interest of each beneficiary in that net income.

(4) A fiduciary may apply the provisions of ¥wtes—in this

section, to the extent the fiduciary considers appropriate, to
net gain or loss realized after the date of death or terminating
event or earlier distribution date from the disposition of a
principal asset if this section applies to the income from the
asset.

(5) The carrying value or fair market value of trust assets

shall be determined on an asset-by-asset basis and are shallt—be
conclusive i1f reasonable and determined in good faith.

Determinations of fair market value based on appraisals

performed within 2 years before or after the valuation date are
shall—Pbe presumed reasonable. The values waltwe of trust assets
are shald—be conclusively presumed to be reasonable and
determined in good faith unless proven otherwise in a proceeding
commenced by or on behalf of a person interested in the trust
within the time provided in s. 736.1008.

(6) All distributions to a beneficiary shall be valued

based on their fair market value on the date of distribution.

Section 8. Subsection (4) of section 738.301, Florida

Statutes, 1is amended to read:
738.301 When right to income begins and ends.—An income
beneficiary is entitled to net income from the date on which the

income interest begins.
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(4) An income interest ends on the day before an income
beneficiary dies or another terminating event occurs, or on the
last day of a period during which there is no beneficiary to
whom a fiduciary £ruwstee may distribute income.

Section 9. Subsections (1) and (2) of section 738.302,
Florida Statutes, are amended to read:

738.302 Apportionment of receipts and disbursements when
decedent dies or income interest begins.—

(1) A fiduciary £¥wstee shall allocate an income receipt or
disbursement other than one to which s. 738.201 (1) applies to
principal if the due date of the receipt or disbursement occurs
before a decedent dies in the case of an estate or before an
income interest begins in the case of a trust or successive
income interest.

(2) A fiduciary #£=rwstee shall allocate an income receipt or
disbursement to income if the due date of the receipt or
disbursement occurs on or after the date on which a decedent
dies or an income interest begins and the due date is a periodic
due date. An income receipt or disbursement shall be treated as
accruing from day to day if the due date of the receipt or
disbursement is not periodic or the receipt or disbursement has
no due date. The portion of the receipt or disbursement accruing
before the date on which a decedent dies or an income interest
begins shall be allocated to principal and the balance shall be
allocated to income.

Section 10. Subsections (2) and (3) of section 738.303,
Florida Statutes, are amended to read:

738.303 Apportionment when income interest ends.—

(2) When a mandatory income interest ends, the fiduciary
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565| +*£rustee shall pay to a mandatory income beneficiary who survives
566 that date, or the estate of a deceased mandatory income

567| beneficiary whose death causes the interest to end, the

568| beneficiary’s share of the undistributed income that is not

569| disposed of under the terms of the trust unless the beneficiary
570 has an ungqualified power to revoke more than 5 percent of the
571 trust immediately before the income interest ends. In the latter
572 case, the undistributed income from the portion of the trust

573| that may be revoked shall be added to principal.

574 (3) When a fiduciary’s #£rusteels obligation to pay a fixed

575| annuity or a fixed fraction of the value of the trust’s assets
576| ends, the fiduciary #rustee shall prorate the final payment if
577 and to the extent required by applicable law to accomplish a

578| purpose of the trust or its grantor relating to income, gift,
579| estate, or other tax regquirements.

580 Section 11. Section 738.401, Florida Statutes, is amended
581 to read:

582 738.401 Character of receipts.—

583 (1) For purposes of this section, the term “entity” means a
584 corporation, partnership, limited liability company, regulated
585 investment company, real estate investment trust, common trust
586 fund, or any other organization in which a fiduciary £rustee has
587 an interest other than a trust or estate to which s. 738.402

588 applies, a business or activity to which s. 738.403 applies, or
589 an asset-backed security to which s. 738.608 applies.

590 (2) Except as otherwise provided in this section, a

591 fiduciary £rustee shall allocate to income money received from

592 an entity.

593 (3) Except as otherwise provided in this section, a
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594 fiduciary £rustee shall allocate the following receipts from an
595 entity to principal:

596 (a) Property other than money.

597 (b) Money received in one distribution or a series of

598 related distributions in exchange for part or all of a trust’s

599 or estate’s interest in the entity.

600 (c) Money received in total or partial ligquidation of the
601 entity.

602 (d) Money received from an entity that is a regulated

603 investment company or a real estate investment trust if the
604| money received distributed represents short-term or long-term
605| capital gain realized within the entity.

606 (e) Money received from an entity listed on a public stock

607| exchange during any year of the trust or estate which exceeds 10

608| percent of the fair market value of the trust’s or estate’s

609 interest in the entity on the first day of that year. The amount

610 to be allocated to principal must be reduced to the extent that

611 the cumulative distributions from the entity to the trust or

612 estate allocated to income does not exceed a cumulative annual

613 return of 3 percent of the fair market value of the interest in

614 the entity at the beginning of each year or portion of a year

615 for the number of years or portion of years in the period that

616 the interest in the entity has been held by the trust or estate.

617 If a trustee has exercised a power to adjust under s. 738.104

618| during any period the interest in the entity has been held by

619 the trust, the trustee, in determining the total income

620 distributions from that entity, must take into account the

621 extent to which the exercise of that power resulted in income to

622 the trust from that entity for that period. If the income of the
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623 trust for any period has been computed under s. 738.1041, the

624 trustee, in determining the total income distributions from that

625| entity for that period, must take into account the portion of

626| the unitrust amount paid as a result of the ownership of the

627 trust’s interest in the entity for that period.

628 (4) If a fiduciary #£rustee elects, or continues an election
629| made by its predecessor, to reinvest dividends in shares of

630 stock of a distributing corporation or fund, whether evidenced
631| by new certificates or entries on the books of the distributing
632| entity, the new shares shatt retain their character as income.
633 (5) Money is received in partial liquidation:

634 (a) To the extent the entity, at or near the time of a

635 distribution, indicates that such money is a distribution in

636| partial liquidation; or

637 (b) To the extent £ the total amount of money and property

038 received in a distribution or series of related distributions

639 from an entity that is not listed on a public stock exchange

i
640| exceeds is—greater—than 20 percent of the trust’s or estate’s

641 pro rata share of the entity’s gross assets, as shown by the

642 entity’s year-end financial statements immediately preceding the
643 initial receipt.

644
645 This subsection does not apply to an entity to which subsection

646 (7) applies.

647 (6) Money may not is—nmet—reeceivedinpartial—tiguidationy

648| wmor—maymerey be taken into account in determining any excess

049 under paragraph (5) (b), to the extent that the cumulative

650 distributions from the entity to the trust or the estate
651 allocated to income do not exceed the greater of: suvehmoney
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652 dees—notexceed—the amount of income—tax—a trusteeor

653 beanaf1 g vy manod g EANE R TN N PN IR =W DN 22PN £ +ha At gty o
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654 distributes—+the money-

655 (a) A cumulative annual return of 3 percent of the entity’s

656| carrying value computed at the beginning of each period for the

657 number of years or portion of years that the entity was held by

658 the fiduciary. If a trustee has exercised a power to adjust

659| under s. 738.104 during any period the interest in the entity

660 has been held by the trust, the trustee, in determining the

661 total income distributions from that entity, must take into

662| account the extent to which exercise of the power resulted in

663 income to the trust from that entity for that period. If the

664 income of a trust for any period has been computed pursuant to

665 s. 738.1041, the trustee, in determining the total income

666| distributions from the entity for that period, must take into

667 account the portion of the unitrust amount paid as a result of

668 the ownership of the trust’s interest in the entity for that

669| period; or
670 (b) If the entity is treated as a partnership, subchapter S

671 corporation, or a disregarded entity pursuant to the Internal

672 Revenue Code of 1986, as amended, the amount of income tax

673| attributable to the trust’s or estate’s ownership share of the

674 entity, based on its pro rata share of the taxable income of the

675 entity that distributes the money, for the number of years or

676| portion of years that the interest in the entity was held by the

677 fiduciary, calculated as if all of that tax was incurred by the

678 fiduciary.

679 (7) The following applies speeiat—rutes—shaltt—appty to
680| money memreys or property received by a private trustee as a
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distribution from an investment entity emtities described in

this subsection:

(a) The trustee shall first treat as income of the trust

all of the money or property received from the investment entity

in the current year which would be considered income under this

chapter if the trustee had directly held the trust’s pro rata

share of the assets of the investment entity. For this purpose,

all distributions received in the current year must be

aggregated.

(b) The trustee shall next treat as income of the trust any

additional money or property received in the current year which

would have been considered income in the prior 2 years under

paragraph (a) if additional money or property had been received

from the investment entity in any of those prior 2 years. The

amount to be treated as income shall be reduced by any

distributions of money or property made by the investment entity

to the trust during the current and prior 2 years which were

treated as income under this paragraph.

(c) The remainder of the distribution, if any, is treated

as principal.

(d) As used in this subsection, the term:

1. “Investment entity” means an entity, other than a

business activity conducted by the trustee described in s.

738.403 or an entity that is listed on a public stock exchange,

which is treated as a partnership, subchapter S corporation, or

disregarded entity pursuant to the Internal Revenue Code of

1986, as amended, and which normally derives 50 percent or more

of its annual cumulative net income from interest, dividends,

annuities, royalties, rental activity, or other passive
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Section 13. Section 738.403, Florida Statutes, i1s amended

receipt from the trust.

to read:

738.403 Business and other activities conducted by
fiduciary £rustee.—

(1) If a fiduciary £rwstee who conducts a business or other
activity determines that it is in the best interest of all the
beneficiaries to account separately for the business or activity
instead of accounting for the business or activity as part of

the trust’s or estate’s general accounting records, the

fiduciary £¥wstee may maintain separate accounting records for
the transactions of the suweh business or other activity, whether
or not the assets of such business or activity are segregated
from other trust or estate assets.

(2) A fiduciary #£rwstee who accounts separately for a
business or other activity may determine the extent to which the
net cash receipts of the sweh business or activity must be
retained for working capital, the acgquisition or replacement of
fixed assets, and other reasonably foreseeable needs of the
business or activity, and the extent to which the remaining net
cash receipts are accounted for as principal or income in the

trust’s or estate’s general accounting records. If a fiduciary

£rustee sells assets of the business or other activity, other

than in the ordinary course of the business or activity, the

fiduciary must £rust shad+ account for the net amount received

as principal in the trust’s or estate’s general accounting

records to the extent the fiduciary £rustee determines that the
amount received is no longer required in the conduct of the

business.
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(3) Activities for which a fiduciary #rustee may maintain
separate accounting records include:
(a) Retail, manufacturing, service, and other traditional

business activities.

(b) Farming.

(c) Raising and selling livestock and other animals.
(d) Management of rental properties.

(e) Extraction of minerals and other natural resources.
(f) Timber operations.

(g) Activities to which s. 738.607 738668 applies.

Section 14. Section 738.501, Florida Statutes, 1s amended
to read:

738.501 Principal receipts.—A fiduciary #£ruwstee shall
allocate to principal:

(1) To the extent not allocated to income under this

chapter, assets received from a donor f£ramsferer during the

donor’s transfereorls lifetime, a decedent’s estate, a trust with

a terminating income interest, or a payor under a contract

naming the trust, estate, or fiduciary +ts—trustee as

beneficiary.

(2) Money or other property received from the sale,
exchange, liquidation, or change in form of a principal asset,
including realized profit, subject to this section.

(3) Amounts recovered from third parties to reimburse the
trust or estate because of disbursements described in s.
738.702 (1) (g) or for other reasons to the extent not based on
the loss of income.

(4) Proceeds of property taken by eminent domain; however,

bt a separate award made for the loss of income with respect to
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an accounting period during which a current income beneficiary
had a mandatory income interest is income.

(5) Net income received in an accounting period during
which there is no beneficiary to whom a fiduciary +rustee may or
shall distribute income.

(6) Other receipts as provided in ss. 738.601-738.608.

Section 15. Section 738.502, Florida Statutes, i1s amended

to read:

738.502 Rental property.—I1f Fe—the—extent a fiduciary
£rustee accounts for receipts from rental property pursuant to
this section, the fiduciary +£rustee shall allocate to income an
amount received as rent of real or personal property, including
an amount received for cancellation or renewal of a lease. An
amount received as a refundable deposit, including a security
deposit or a deposit that is to be applied as rent for future
periods, must shadtt be added to principal and held subject to
the terms of the lease and is not available for distribution to

a beneficiary until the fiduciary’s +rusteels contractual

obligations have been satisfied with respect to that amount.

Section 16. Subsections (1), (2), and (3) of section
738.503, Florida Statutes, are amended to read:

738.503 Obligation to pay money.—

(1) An amount received as interest, whether determined at a
fixed, wvariable, or floating rate, on an obligation to pay money
to the fiduciary #£rustee, including an amount received as
consideration for prepaying principal, shall be allocated to
income without any provision for amortization of premium.

(2) Except as otherwise provided herein, a fiduciary

£rustee shall allocate to principal an amount received from the
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sale, redemption, or other disposition of an obligation to pay
money to the fiduciary £rustee.

(3) The increment in value of a bond or other obligation
for the payment of money bearing no stated interest but payable
at a future time in excess of the price at which it was issued
or purchased, if purchased after issuance, 1is distributable as
income. If the increment in value accrues and becomes payable
pursuant to a fixed schedule of appreciation, it may be
distributed to the beneficiary who was the income beneficiary at
the £his time of increment from the first principal cash
available or, if none is available, when the increment is
realized by sale, redemption, or other disposition. If When
unrealized increment is distributed as income but out of
principal, the principal must shai+ be reimbursed for the
increment when realized. If, in the reasonable judgment of the
fiduciary £rustee, exercised in good faith, the ultimate payment
of the bond principal is in doubt, the fiduciary Erustee may
withhold the payment of incremental interest to the income
beneficiary.

Section 17. Subsections (1) and (2) of section 738.504,
Florida Statutes, are amended to read:

738.504 Insurance policies and similar contracts.—

(1) Except as otherwise provided in subsection (2), a
fiduciary +£rustee shall allocate to principal the proceeds of a

life insurance policy or other contract in which the trust,

estate, or fiduciary its—trustee is named as beneficiary,

including a contract that insures the trust, estate, or

fiduciary +ts—trustee against loss for damage to, destruction

of, or loss of title to a trust or estate asset. The fiduciary
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£rustee shall allocate dividends on an insurance policy to
income if the premiums on the policy are paid from income and to
principal if the premiums are paid from principal.

(2) A fiduciary &rustee shall allocate to income the
proceeds of a contract that insures the fiduciary +rustee
against loss of occupancy or other use by an income beneficiary,
loss of income, or, subject to s. 738.403, loss of profits from
a business.

Section 18. Section 738.601, Florida Statutes, is amended
to read:

738.601 Insubstantial allocations not required.—If a
fiduciary £rustee determines that an allocation between
principal and income required by s. 738.602, s. 738.603, s.
738.004, s. 738.605, or s. 738.608 is insubstantial, the
fiduciary £rustee may allocate the entire amount to principal
unless one of the circumstances described in s. 738.104(3)

applies to the allocation. This power may be exercised by a

cofiduciary under eetrustee—in the circumstances described in s.

738.104 (4) and may be released for the reasons and in the manner
described in s. 738.104(5). An allocation is presumed to be
insubstantial if:

(1) The amount of the allocation would increase or decrease
net income in an accounting period, as determined before the
allocation, by less than 10 percent; or

(2) The value of the asset producing the receipt for which
the allocation would be made is less than 10 percent of the

total value of the trust or estate £rustls assets at the

beginning of the accounting period.

Section 19. Section 738.602, Florida Statutes, is amended
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738.602 Payments from deferred compensation plans,

to read:

annuities, and retirement plans or accounts.—

(1) As used in Fer—purpeses—of this section, the term:

(a) “Fund” means a private or commercial annuity, an

individual retirement account, an individual retirement annuity,
a deferred compensation plan, a pension plan, a profit-sharing
plan, a stock-bonus plan, an employee stock-ownership plan, or
another similar arrangement in which federal income tax is
deferred.

(b) “Income of the fund” means income that is determined
according to subsection (2) or subsection (3).

(c) “Nonseparate account” means a fund for which the wvalue
of the participant’s or account owner’s right to receive
benefits can be determined only by the occurrence of a date or
event as defined in the instrument governing the fund.

(d) “Payment” means a distribution from a fund that a
fiduciary £rustee may receive over a fixed number of years or
during the life of one or more individuals because of services
rendered or property transferred to the payor in exchange for
future payments. The term includes a distribution made in money
or property from the payor’s general assets or from a fund
created by the payor or payee.

(e) “Separate account” means a fund holding assets
exclusively for the benefit of a participant or account owner
and:

1. The value of such assets or the value of the separate
account is ascertainable at any time; or

2. The administrator of the fund maintains records that

Page 34 of 52
1/24/2012 12:49:53 PM 590-01873E-12




971
972
973
974
975
976
977
978
979
980
981
982
983
984
985
986
987
988
989
990
991
992
993
994
995
996
997
998
999

Florida Senate - 2012 COMMITTEE AMENDMENT
Bill No. SB 978

LRI -

show receipts and disbursements associated with such assets.

(2) (a) For a fund that is a separate account, income of the
fund shall be determined:

1. As if the fund were a trust subject to the provisions of
ss. 738.401-738.706; or

2. As a unitrust amount calculated by multiplying the fair
market value of the fund as of the first day of the first
accounting period and, thereafter, as of the last day of the
accounting period that immediately precedes the accounting
period during which a payment is received by the percentage
determined in accordance with s. 738.1041(2) (b)2.a. The
fiduciary £rustee shall determine such percentage as of the
first month that the fiduciary’s +rusteels election to treat the

income of the fund as a unitrust amount becomes effective. For
purposes of this subparagraph, “fair market value” means the
fair market value of the assets held in the fund as of the
applicable valuation date determined as provided in this
subparagraph. The fiduciary £rustee is not liable for good faith
reliance upon any valuation supplied by the person or persons in
possession of the fund. If the fiduciary #£rustee makes or
terminates an election under this subparagraph, the fiduciary
£rustee shall make such disclosure in a trust disclosure

document that satisfies the requirements of s. 736.1008(4) (a).

(b) The fiduciary may £rustee shall have diseretion—+to

elect the method of determining the income of the fund pursuant
to this subsection and may change the method of determining
income of the fund for any future accounting period.

(3) For a fund that is a nonseparate account, income of the

fund is a unitrust amount determined by calculating the present
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(5) For a trust that whieh, in order to qualify for the
estate or gift tax marital deduction under the Internal Revenue

Code or comparable law of any state, entitles the spouse to all

of the income of the trust, and the terms of the trust are
silent as to the time and frequency for distribution of the
income of the fund—%hken:

(a) For a fund that is a separate account, unless the
spouse directs the fiduciary £rustee to leave the income of the
fund in the fund, the fiduciary #£¥wstee shall withdraw and pay
to the spouse, at least me—Ztess—Ereguently—+than annually:

1. A1l of the income of the fund determined in accordance
with subparagraph (2) (a)l.; or

2. The income of the fund as a unitrust amount determined
in accordance with subparagraph (2) (a)2.

(b) For a fund that is a nonseparate account, the fiduciary
£rustee shall withdraw and pay to the spouse, at least me—3dess
freguently—+than annually, the income of the fund as a unitrust
amount determined in accordance with subsection (3).

(6) This section does not apply to payments to which s.
738.603 applies.

Section 20. Section 738.603, Florida Statutes, is amended
to read:

738.603 Ligquidating asset.—
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(1) For purposes of this section, the term “liquidating
asset” means an asset the value of which will diminish or
terminate because the asset is expected to produce receipts for
a period of limited duration. The term includes a leasehold,

patent, copyright, royalty right, and right to receive payments

for during—aperiod—of more than 1 year under an arrangement
that does not provide for the payment of interest on the unpaid
balance. The term does not include a payment subject to s.
738.602, resources subject to s. 738.604, timber subject to s.
738.605, an activity subject to s. 738.607, an asset subject to
s. 738.608, or any asset for which the fiduciary +rustee
establishes a reserve for depreciation under s. 738.703.

(2) A fiduciary #£rustee shall allocate to income 5 16

percent of the receipts from the carrying value of a liquidating

asset and the balance to principal. Amounts allocated to

principal shall reduce the carrying value of the liquidating

asset, but not below zero. Amounts received in excess of the

remaining carrying value must be allocated to principal.

Section 21. Subsections (1), (3), and (4) of section
738.004, Florida Statutes, are amended to read:

738.0604 Minerals, water, and other natural resources.—

(1) If Fe—the—extent a fiduciary +rustee accounts for
receipts from an interest in minerals or other natural resources
pursuant to this section, the fiduciary £rwstee shall allocate
such receipts as follows:

(a) If received as nominal delay rental or nominal annual
rent on a lease, a receipt shall be allocated to income.

(b) If received from a production payment, a receipt shall

be allocated to income if and to the extent the agreement

Page 38 of 52
1/24/2012 12:49:53 PM 590-01873E-12




1087
1088
1089
1090
1091
1092
1093
1094
1095
1096
1097
1098
1099
1100
1101
1102
1103
1104
1105
1106
1107
1108
1109
1110
1111
1112
1113
1114
1115

Florida Senate - 2012 COMMITTEE AMENDMENT
Bill No. SB 978

LRI -

creating the production payment provides a factor for interest
or i1its equivalent. The balance shall be allocated to principal.

(c) If an amount received as a royalty, shut-in-well
payment, take-or-pay payment, bonus, or delay rental is more
than nominal, 90 percent shall be allocated to principal and the
balance to income.

(d) If an amount is received from a working interest or any
other interest not provided for in paragraph (a), paragraph (b),
or paragraph (c), 90 percent of the net amount received shall be
allocated to principal and the balance to income.

(3) This chapter applies whether or not a decedent or donor
was extracting minerals, water, or other natural resources
before the interest became subject to the trust or estate.

(4) If a trust or estate owns an interest in minerals,
water, or other natural resources on January 1, 2003, the
fiduciary £rustee may allocate receipts from the interest as
provided in this chapter or in the manner used by the fiduciary
£rustee before January 1, 2003. If the trust or estate acquires
an interest in minerals, water, or other natural resources after
January 1, 2003, the fiduciary #£ruwstee shall allocate receipts
from the interest as provided in this chapter.

Section 22. Section 738.605, Florida Statutes, is amended

to read:
738.605 Timber.—
(1) If Fo—%h tent a fiduciary Erustee accounts for

receipts from the sale of timber and related products pursuant
to this section, the fiduciary £rustee shall allocate such £he

net receipts as follows:

(a) To income to the extent the amount of timber removed
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from the land does not exceed the rate of growth of the timber
during the accounting periods in which a beneficiary has a
mandatory income interest;

(b) To principal to the extent the amount of timber removed
from the land exceeds the rate of growth of the timber or the
net receipts are from the sale of standing timber;

(c) To or between income and principal if the net receipts
are from the lease of timberland or from a contract to cut
timber from land owned by a trust or estate by determining the
amount of timber removed from the land under the lease or
contract and applying the rules in paragraphs (a) and (b); or

(d) To principal to the extent advance payments, bonuses,
and other payments are not allocated pursuant to paragraph (a),
paragraph (b), or paragraph (c).

(2) In determining net receipts to be allocated pursuant to
subsection (1), a fiduciary +rwstee shall deduct and transfer to
principal a reasonable amount for depletion.

(3) This chapter applies whether or not a decedent or donor

£ransfereor was harvesting timber from the property before the

property became subject to the trust or estate.

(4) If a trust or estate owns an interest in timberland on
January 1, 2003, the fiduciary #£ruwstee may allocate net receipts
from the sale of timber and related products as provided in this
chapter or in the manner used by the fiduciary t£rustee before
January 1, 2003. If the trust or estate acquires an interest in
timberland after January 1, 2003, the fiduciary +rustee shall
allocate net receipts from the sale of timber and related
products as provided in this chapter.

Section 23. Subsection (1) of section 738.606, Florida
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Statutes, is amended to read:
738.606 Property not productive of income.—

(1) If a marital deduction under the Internal Revenue Code

or comparable law of any state is allowed for all or part of a

trust the income of which must is—reguired—+toe be distributed to

the grantor’s spouse and the assets of which consist
substantially of property that does not provide the spouse with
sufficient income from or use of the trust assets, and if the
amounts the trustee transfers from principal to income under s.
738.104 and distributes to the spouse from principal pursuant to
the terms of the trust are insufficient to provide the spouse
with the beneficial enjoyment required to obtain the marital
deduction, the spouse may require the trustee to make property
productive of income, convert property within a reasonable time,
or exercise the power conferred by ss. 738.104 and 738.1041. The
trustee may decide which action or combination of actions to
take.

Section 24. Subsections (2) and (3) of section 738.607,
Florida Statutes, are amended to read:

738.607 Derivatives and options.—

(2) To the extent a fiduciary #£rwstee does not account
under s. 738.403 for transactions in derivatives, the fiduciary
£rustee shall allocate to principal receipts from and
disbursements made in connection with those transactions.

(3) If a fiduciary #£¥ustee grants an option to buy property
from the trust or estate whether or not the trust or estate owns
the property when the option is granted, grants an option that
permits another person to sell property to the trust or estate,

or acquires an option to buy property for the trust or estate or
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an option to sell an asset owned by the trust or estate, and the
fiduciary Erustee or other owner of the asset is required to
deliver the asset if the option is exercised, an amount received
for granting the option shall be allocated to principal. An
amount paid to acquire the option shall be paid from principal.
A gain or loss realized upon the exercise of an option,
including an option granted to a grantor of the trust or estate
for services rendered, shall be allocated to principal.

Section 25. Subsections (2) and (3) of section 738.608,
Florida Statutes, are amended to read:

738.608 Asset-backed securities.—

(2) If a trust or estate receives a payment from interest
or other current return and from other proceeds of the
collateral financial assets, the fiduciary #£rustee shall
allocate to income the portion of the payment which the payor
identifies as being from interest or other current return and
shatt allocate the balance of the payment to principal.

(3) If a trust or estate receives one or more payments in

exchange for the trust’s or estate’s entire interest in an

asset-backed security during a single accounting period, the
fiduciary #£rustee shall allocate the payments to principal. If a
payment is one of a series of payments that will result in the

liquidation of the trust’s or estate’s interest in the security

over more than a single accounting period, the fiduciary £rustee
shall allocate 10 percent of the payment to income and the
balance to principal.

Section 26. Section 738.701, Florida Statutes, is amended
to read:

738.701 Disbursements from income.—A fiduciary £rustee
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shall make the following disbursements from income to the extent

they are not disbursements to which s. 738.201 (2)4a)r—er—te)
applies:

(1) One-half of the regular compensation of the fiduciary
£rustee and of any person providing investment advisory or
custodial services to the fiduciary +£rustee.

(2) One-half of all expenses for accountings, judicial
proceedings, or other matters that involve both the income and
remainder interests.

(3) All of the other ordinary expenses incurred in
connection with the administration, management, or preservation
of trust property and the distribution of income, including
interest, ordinary repairs, regularly recurring taxes assessed
against principal, and expenses of a proceeding or other matter
that concerns primarily the income interest.

(4) Recurring premiums on insurance covering the loss of a
principal asset or the loss of income from or use of the asset.
Section 27. Subsection (1) of section 738.702, Florida

Statutes, is amended to read:

738.702 Disbursements from principal.—

(1) A fiduciary #rustee shall make the following
disbursements from principal:

(a) The remaining one-half of the disbursements described
in s. 738.701(1) and (2).

(b) All of the trustee’s compensation calculated on
principal as a fee for acceptance, distribution, or termination
and disbursements made to prepare property for sale.

(c) Payments on the principal of a trust debt.

(d) Expenses of a proceeding that concerns primarily
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principal, including a proceeding to construe the trust or will,
or to protect the trust, estate, or its property.

(e) Premiums paid on a policy of insurance not described in
s. 738.701(4) of which the trust or estate is the owner and
beneficiary.

(f) Estate, inheritance, and other transfer taxes,
including penalties, apportioned to the trust.

(g) Disbursements related to environmental matters,
including reclamation, assessing environmental conditions,
remedying and removing environmental contamination, monitoring
remedial activities and the release of substances, preventing
future releases of substances, collecting amounts from persons
liable or potentially liable for the costs of such activities,
penalties imposed under environmental laws or regulations and
other payments made to comply with those laws or regulations,
statutory or common law claims by third parties, and defending
claims based on environmental matters.

(h) Payments representing extraordinary repairs or expenses
incurred in making a capital improvement to principal, including
special assessments; however, a fiduciary £rustee may establish
an allowance for depreciation out of income to the extent
permitted by s. 738.703.

Section 28. Subsection (2) of section 738.703, Florida
Statutes, 1is amended to read:

738.703 Transfers from income to principal for
depreciation.—

(2) A fiduciary #£ruwstee may transfer to principal a
reasonable amount of the net cash receipts from a principal

asset that is subject to depreciation but may not transfer any
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(a) Of that portion of real property used or available for

amount for depreciation:

use by a beneficiary as a residence or of tangible personal
property held or made available for the personal use or
enjoyment of a beneficiary;

(b) During the administration of a decedent’s estate; or

(c) Under this section if the fiduciary £rustee is
accounting under s. 738.403 for the business or activity in
which the asset is used.

Section 29. Subsections (1), (2), and (3) of section
738.704, Florida Statutes, are amended to read:

738.704 Transfers from income to reimburse principal.—

(1) If a fiduciary £rustee makes or expects to make a
principal disbursement described in this section, the fiduciary
£rustee may transfer an appropriate amount from income to
principal in one or more accounting periods to reimburse
principal or to provide a reserve for future principal
disbursements.

(2) Principal disbursements to which subsection (1) applies
include the following, but only to the extent the fiduciary
£rustee has not been and does not expect to be reimbursed by a
third party:

(a) An amount chargeable to income but paid from principal
because the amount is unusually large.

(b) Disbursements made to prepare property for rental,
including tenant allowances, leasehold improvements, and
broker’s commissions.

(c) Disbursements described in s. 738.702 (1) (g) .

(3) If the asset the ownership of which gives rise to the
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disbursements becomes subject to a successive income interest
after an income interest ends, a fiduciary £rustee may continue
to transfer amounts from income to principal as provided in
subsection (1).

Section 30. Section 738.705, Florida Statutes, is amended
to read:

738.705 Income taxes.—

(1) A tax required to be paid by a fiduciary #£rustee based
on receipts allocated to income shall be paid from income.

(2) A tax required to be paid by a fiduciary +rustee based
on receipts allocated to principal shall be paid from principal,
even 1f the tax is called an income tax by the taxing authority.

(3) A tax required to be paid by a fiduciary #£¥rustee on the

trust’s or estate’s share of an entity’s taxable income shall be

paid proportionately:

(a) From income to the extent receipts from the entity are
allocated to income; =nd

(b) From principal to the extent+

13- receipts from the entity are allocated to principal; and

2 Th +
0 T

(c) From principal to the extent that the income taxes

payable by the trust or estate exceed the total receipts from

the entity.

(4) After applying subsections (1)-(3), the fiduciary shall

adjust income or principal receipts to the extent that the

trust’s or estate’s income taxes are reduced, but not

eliminated, because the trust or estate receives a deduction for
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payments made to a beneficiary. The amount distributable to that

beneficiary as income as a result of this adjustment shall be

equal to the cash received by the trust or estate, reduced, but

not below zero, by the entity’s taxable income allocable to the

trust or estate multiplied by the trust’s or estate’s income tax

rate. The reduced amount shall be divided by the difference

between 1 and the trust’s or estate’s income tax rate in order

to determine the amount distributable to that beneficiary as

income before giving effect to other receipts or disbursements

allocable to that beneficiary’s interest. Fer purposes—of +this
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Florida Statutes, is amended

to read
(Substantial rewording of section. See
s. 738.801, F.S., for present text.)
738.801 Apportionment of expenses; improvements.—
(1) For purposes of this section, the term:

(a) “Remainderman” means the holder of the remainder

interests after the expiration of a tenant’s estate in property.

(b) “Tenant” means the holder of an estate for life or term

or both.

of years in real property or personal property,

(2) If a trust has not been created, expenses shall be

apportioned between the tenant and remainderman as follows:

(a) The following expenses are allocated to and shall be

paid by the tenant:

1. All ordinary expenses incurred in connection with the

Page 47 of 52

1/24/2012 12:49:53 PM 590-01873E-12




1348
1349
1350
1351
1352
1353
1354
1355
1356
1357
1358
1359
1360
1361
1362
1363
1364
1365
1366
1367
1368
1369
1370
1371
1372
1373
1374
1375
1376

Florida Senate - 2012 COMMITTEE AMENDMENT
Bill No. SB 978

LRI -

administration, management, or preservation of the property,

including interest, ordinary repairs, regularly recurring taxes

assessed against the property, and expenses of a proceeding or

other matter that concerns primarily the tenant’s estate or use

of the property.

2. Recurring premiums on insurance covering the loss of the

property or the loss of income from or use of the property.

3. Any of the expenses described in subparagraph (b) 3.

which are attributable to the use of the property by the tenant.

(b) The following expenses are allocated to and shall be

paid by the remainderman:

1. Payments on the principal of a debt secured by the

property, except to the extent the debt is for expenses

allocated to the tenant.

2. Expenses of a proceeding or other matter that concerns

primarily the title to the property, other than title to the

tenant’s estate.

3. Except as provided in subparagraph (a)3., expenses

related to environmental matters, including reclamation,

assessing environmental conditions, remedying and removing

environmental contamination, monitoring remedial activities and

the release of substances, preventing future releases of

substances, collecting amounts from persons liable or

potentially liable for the costs of such activities, penalties

imposed under environmental laws or regulations and other

payments made to comply with those laws or requlations,

statutory or common law claims by third parties, and defending

claims based on environmental matters.

4., Extraordinary repairs.
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(c) If the tenant or remainderman incurred an expense for

the benefit of his or her own estate without consent or

agreement of the other, he or she must pay such expense in full.

(d) Except as provided in paragraph (c), the cost of, or

special taxes or assessments for, an improvement representing an

addition of value to property forming part of the principal

shall be paid by the tenant if the improvement is not reasonably

expected to outlast the estate of the tenant. In all other

cases, only a part shall be paid by the tenant while the

remainder shall be paid by the remainderman. The part payable by

the tenant is ascertainable by taking that percentage of the

total that is found by dividing the present value of the

tenant’s estate by the present value of an estate of the same

form as that of the tenant, except that it is limited for a

period corresponding to the reasonably expected duration of the

improvement. The computation of present values of the estates

shall be made by using the rate defined in 26 U.S.C. s. 7520,

then in effect and, in the case of an estate for life, the

official mortality tables then in effect under 26 U.S.C. s.

7520. Other evidence of duration or expectancy may not be

considered.

(3) This section does not apply to the extent it is

inconsistent with the instrument creating the estates, the

agreement of the parties, or the specific direction of the

taxing or other statutes.

(4) The common law applicable to tenants and remaindermen

supplements this section, except as modified by this section or

other laws.

Section 32. This act shall take effect January 1, 2013.
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1406
1407 ================= T ] TLE A MEDNDDMENT ================
1408| And the title is amended as follows:
1409 Delete everything before the enacting clause
1410 and insert:
1411 A bill to be entitled
1412 An act relating to the Florida Uniform Principal and
1413 Income Act; amending s. 738.102, F.S.; defining the
1414 term “carrying value”; amending s. 738.103, F.S.;
1415 providing for application; amending s. 738.104, F.S.;
1416 deleting a provision authorizing a trustee to release
1417 the power to adjust between principal and income if
1418 the trustee desires to convert the form of certain
1419 trusts; limiting the power to adjust a trust; deleting
1420 a provision that provides construction and application
1421 relating to the administration of trusts in this state
1422 or under this state’s law; amending s. 738.1041, F.S.;
1423 defining the term “average fair market value” and
1424 revising the term “unitrust amount”; deleting a
1425 duplicative provision relating to conclusive
1426 determinations of the terms of a unitrust; revising
1427 provisions relating to an express total return
1428 unitrust; amending s. 738.105, F.S.; substituting the
1429 term “trustee” for “fiduciary” with respect to
1430 judicial control of discretionary powers; amending s.
1431 738.201, F.S.; revising provisions relating to the
1432 determination and distribution of net income; amending
1433 s. 738.202, F.S.; revising provisions relating to
1434 distributions to residuary and remainder
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1435 beneficiaries; amending ss. 738.301, 738.302, and

1436 738.303, F.S.; substituting the term “fiduciary” for
1437 “trustee” to clarify that provisions apply to all

1438 fiduciaries; amending s. 738.401, F.S.; substituting
1439 the term “fiduciary” for “trustee” to clarify that
1440 provisions apply to all fiduciaries; revising how

1441 distributions from entities are allocated between

1442 income and principal; amending ss. 738.402, 738.403,
1443 738.501, 738.502, 738.503, 738.504, and 738.601, F.S.;
1444 substituting the term “fiduciary” for “trustee” to
1445 clarify that provisions apply to all fiduciaries;

14406 amending s. 738.602, F.S.; substituting the term

1447 “fiduciary” for “trustee” to clarify that provisions
1448 apply to all fiduciaries; revising provisions relating
1449 to allocations to trusts; amending s. 738.603, F.S.;
1450 substituting the term “fiduciary” for “trustee” to
1451 clarify that provisions apply to all fiduciaries;

1452 revising provisions relating to the allocation between
1453 income and principal when ligquidating assets; amending
1454 ss. 738.604, 738.605, 738.606, 738.607, 738.608,

1455 738.701, 738.702, 738.703, and 738.704, F.S.;

1456 substituting the term “fiduciary” for “trustee” to
1457 clarify that provisions apply to all fiduciaries;

1458 amending s. 738.705, F.S.; substituting the term

1459 “fiduciary” for “trustee” to clarify that provisions
1460 apply to all fiduciaries; revising the method for

1461 allocating income taxes between income and principal;
1462 amending s. 738.801, F.S.; clarifying the

1463 apportionment of expenses between tenants and
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1464 remaindermen; providing an effective date.
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