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Summary:

SB 1042 creates a public meetings exemption for that portion of a meeting of a local criminal
justice commission (commission) at which public and private sector members of the commission
discuss active criminal intelligence information or active criminal investigative information
currently being considered by, or which may foreseeably come before, the commission, provided
that at any public meeting at which such matter is being considered the commission members
publicly disclose the fact that the matter has been discussed.

The bill specifies that the exemption is subject to the Open Government Sunset Review Act and
stands repealed on October 2, 2018, unless reviewed and saved from repeal through reenactment
by the Legislature. The bill also provides a statement of public necessity for the exemption as
required by the Florida Constitution.

Because the bill creates a new public meetings exemption, the bill requires a two-thirds vote of
each house of the Legislature for passage.

This bill creates a new, and as yet unnumbered, section of the Florida Statutes.
I. Present Situation:
Public Meetings Requirements

The Florida Constitution, in part, requires that all meetings of any local government at which
official acts are to be taken or at which public business of such body is to be transacted or
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discussed be open and noticed to the public.* Additionally, the Sunshine Law,? in part, requires
all meetings of any board or commission of any local agency® or authority at which official acts
are to be taken to be noticed and open to the public.*

Only the Legislature may create an exemption to public meetings requirements.® The Legislature
may provide by general law passed by two-thirds vote of each chamber for the exemption of
meetings from the requirements of Article I, Section 24, of the Florida Constitution, provided the
exemption:

e States with specificity the public necessity justifying the exemption (public necessity
statement); and
e Is no broader than necessary to meet that public purpose.®

The Open Government Sunset Review Act (the Act) prescribes a legislative review process for
newly created or substantially amended public records or open meetings exemptions.’ It requires
the automatic repeal of such exemption on October 2nd of the fifth year after creation or
substantial amendment, unless the Legislature reenacts the exemption.® The Act provides that a
public records or open meetings exemption may be created or maintained only if it serves an
identifiable public purpose and is no broader than is necessary to meet such public purpose.®

Criminal Justice Commissions

Staff is aware of only two counties in Florida that currently have a “criminal justice
commission”: the Sarasota County Criminal Justice Commission and the Palm Beach County
Criminal Justice Commission.'® Membership of these commissions is comprised of members of

! Article 1, Section 24(b), of the Florida Constitution.
Z Section 286.011, F.S. Section 286.011, F.S., has been construed to apply to any gathering, formal or informal, of two or
more members of the same board or commission to discuss some matter on which foreseeable action will be taken by that
board or commission. See generally Hough v. Stembridge, 278 So.2d 288 (Fla. 3rd DCA 1973).
® Section 119.01(2), F.S., defines an ‘agency’ as any state, county, district, authority, or municipal officer, department,
division, board, bureau, commission, or other separate unit of government created or established by law including, for the
purposes of this chapter, the Commission on Ethics, the Public Service Commission, and the Office of Public Counsel, and
any other public or private agency, person, partnership, corporation, or business entity acting on behalf of any public agency.
* Section 286.011(1)-(2), F.S. The intent of the Legislature is to “extend application of the ‘open meeting’ concept so as to
bind every ‘board or commission’ of the state, or of any county or political subdivision over which it has dominion or
control.” City of Miami Beach v. Berns, 245 So.2d 38, 40 (Fla. 1971).
zArticIe I, Section 24(c), of the Florida Constitution.

Id.
" Section 119.15, F.S. An exemption is substantially amended if the amendment expands the scope of the exemption to
include more records or information or to include meetings as well as records (s. 119.15(4)(b), F.S.). The requirements of the
Act do not apply to an exemption that is required by federal law or that applies solely to the Legislature or the State Court
System (s. 119.15(2), F.S.).
¥ Section 119.15(3), F.S.
® Section 119.15(6)(b), F.S.
191n 2004, the Board of County Commissioners of Sarasota County passed Resolution number 2004-251, creating the
Sarasota County Criminal Justice Commission. The ordinance is available at:
http://www.co.sarasota.fl.us/HumanServices/documents/Resolution_CJC_Revised 112004.pdf . In 1988, Palm Beach
County enacted Ordinance No. 88-16, creating the Palm Beach County Criminal Justice Commission. The ordinance is
available under the “CJC Directory” tab at http://www.co.palm-beach.fl.us/criminaljustice/youth/.
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both the public*! and private sectors. These members collaborate to improve the criminal justice
system in their community.** The commissions discuss a multitude of issues relating to local
criminal justice practices, policies, and program developments.'® Other issues discussed at
commission meetings include jail population and overcrowding, tracking crimes in the
community, and matters of general policing.™

Such commissions are subject to the Sunshine Law, and current law does not provide a public
meetings exemption for their meetings. Consequently, discussions that occur among members of
a commission, such as those involving a sheriff, a public defender, or a state attorney, which
involve matters that may foreseeably come before or are currently being considered by the
commission, must be properly noticed and should be conducted as an open meeting in
accordance with the Sunshine Law.'® Discussions among public officials on issues that do not
require action by the commission do not violate the Sunshine Law.®

Effect of Proposed Changes:

The bill creates a public meetings exemption for that portion of a meeting of a duly constituted
criminal justice commission (commission) at which public and private sector members of the
commission discuss active criminal intelligence information or active criminal investigative
information currently being considered by, or which may, foreseeably come before the
commission, if the commission members publicly disclose the fact that the matter has been
discussed at any public meeting at which such matter is being considered.

The bill defines “duly constituted criminal justice commission” to mean an advisory commission
created by municipal or county ordinance whose membership is comprised of private and public
sector persons and whose purpose is to examine local criminal justice issues.

The bill also provides the following definitions by reference to s. 119.011, F.S.:

e “Active” has the following meanings:

o Criminal intelligence information is considered “active” as long as it is related to
intelligence gathering conducted with a reasonable, good faith belief that it will lead to
detection of ongoing or reasonably anticipated criminal activities.

o Criminal investigative information is considered “active” as long as it is related to an
ongoing investigation which is continuing with a reasonable, good faith anticipation of
securing an arrest or prosecution in the foreseeable future.

o In addition, criminal intelligence and criminal investigative information are considered
“active” while such information is directly related to pending prosecutions or appeals.

Mg,

12 See https://www.scgov.net/CJC/Pages/default.aspx (Sarasota County) and http://www.pbcgov.org/criminaljustice/aboutcjc.
(Palm Beach County).

Bd
1 4.

15 Attorney General Opinion 93-41.

% 4.
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The word “active” does not apply to information in cases which are barred from
prosecution under the provisions of s. 775.15, F.S., or other statute of limitation.*’

e “Criminal intelligence information” means information with respect to an identifiable person
or group of persons collected by a criminal justice agency in an effort to anticipate, prevent,
or monitor possible criminal activity.'®

e “Criminal investigative information” means information with respect to an identifiable
person or group of persons compiled by a criminal justice agency in the course of conducting
a criminal investigation of a specific act or omission, including, but not limited to,
information derived from laboratory tests, reports of investigators or informants, or any type
of surveillance.*®

e “Criminal intelligence information” and “criminal investigative information” do not include:
o The time, date, location, and nature of a reported crime.

o The name, sex, age, and address of a person arrested or of the victim of a crime except as
provided in s. 119.071(2)(h), F.S.

o The time, date, and location of the incident and of the arrest.

o The crime charged.

o Documents given or required by law or agency rule to be given to the person arrested,
except as provided in s. 119.071(2)(h), F.S., and, except that the court in a criminal case
may order that certain information required by law or agency rule to be given to the
person arrested be maintained in a confidential manner and exempt from the provisions
of s. 119.07(1), F.S., until released at trial if it is found that the release of such
information would be defamatory to the good name of a victim or witness or would
jeopardize the safety of such victim or witness, and impair the ability of a state attorney
to locate or prosecute a codefendant.

o Information and indictments except as provided in s. 905.26, F.S. %

The extent to which access to such information may be provided to commission members is
governed by s. 119.071, F.S. Generally, such information is exempt from public disclosure,?
meaning that an agency (the custodian of the record with the power to receive or communicate
the record) is not prohibited from disclosing the record in all circumstances.?? Some of this
information is confidential and exempt,”® which means that this information may not be released
by an agency to anyone other than to the persons or entities designated in the statute.?*

The bill specifies that the public meetings exemption is subject to the Open Government Sunset
Review Act and provides the following statement of public necessity for the exemption as
required by the Florida Constitution:

The Legislature finds that it is a public necessity that the portion of a meeting of a duly
constituted criminal justice commission at which members of the commission discuss

7 Section 119.011(3)(d), F.S.

18 Section 119.011(3)(a), F.S.

19 Section 119.011(3)(b), F.S.

0 Section 119.011(3)(c), F.S.

2! section 119.071(2)(c)1., F.S.

22 5ee Williams v. City of Minneola, 575 So.2d 683, 687 (Fla. 5th DCA 1991), review denied, 589 So.2d 289 (Fla. 1991).
2 Section 119.071(2)(h) and (j)2., F.S.

2 Attorney General Opinion 85-62.
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active criminal intelligence information or active criminal investigative information
currently being considered by, or which may foreseeably come before, the criminal
justice commission be made exempt from public meeting requirements. If the meetings at
which exempt information is discussed were open to the public, the purpose of the
exemption from public records requirements found in chapter 119, Florida Statutes,
would be defeated. The members of a criminal justice commission must be able to hear
and discuss exempt information freely in order to make sound recommendations
regarding strategies and activities that are best suited to protect the welfare of the people
of this state. The ability to conduct meetings at which members can freely discuss and
fully understand the details of active criminal intelligence information and active criminal
investigative information is critical to the ability of a criminal justice commission to
operate effectively.

The bill specifies that the exemption stands repealed on October 2, 2018, unless reviewed and
saved from repeal through reenactment by the Legislature.

The bill takes effect July 1, 2013.
V. Constitutional Issues:
A. Municipality/County Mandates Restrictions:

Not applicable. The bill does not appear to require counties or municipalities to take an
action requiring the expenditure of funds, reduce the authority that counties or
municipalities have to raise revenue in the aggregate, or reduce the percentage of state tax
shared with counties or municipalities.

B. Public Records/Open Meetings Issues:
Vote Requirement

Article 1, s. 24(c) of the Florida Constitution requires a two-thirds vote of the members
present and voting in each house of the Legislature for passage of a newly created public
meetings exemption. Because the bill creates a new public meetings exemption, the bill
requires a two-thirds vote of each house of the Legislature for passage.

Public Necessity Statement

Article 1, s. 24(c) of the Florida Constitution requires a public necessity statement for a
newly created public meetings exemption. Because the bill creates a new public meetings
exemption, it includes a public necessity statement.

C. Trust Funds Restrictions:

None.
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V.

VI.

VII.

VIII.

Fiscal Impact Statement:

A. Tax/Fee Issues:
None.

B. Private Sector Impact:
None.

C. Government Sector Impact:

The bill does not appear to impact state or local government revenues or expenditures.
Technical Deficiencies:
None.
Related Issues:
Drafting Comments

The bill creates a definition for “duly constituted criminal justice commission;” however, that
term and the terms “criminal justice commission” and “commission” are used interchangeably in
the bill. The Legislature may wish to add “or commission” to the definition and conform the
bill’s terminology.

The bill provides the public meetings exemption applies if, at any public meeting of a duly
constituted criminal justice commission at which exempt information is being considered, the
commission members publicly disclose the fact that the matter has been discussed. This structure
implies that such disclosure will always occur after the matter has been discussed. The
Legislature may wish to instead provide that the commission members must publicly disclose the
fact that the matter has been or will be discussed.

It is unclear whether the term “considered” in line 38 has the same meaning as does the term
“discussed” in line 39, or whether “considered” instead implies, for example, that a duly
constituted criminal justice commission is voting to make a recommendation based upon
confidential and exempt information that the commission previously discussed in private
pursuant to the bill’s public meetings exemption.

Additional Information:

A. Committee Substitute — Statement of Substantial Changes:
(Summarizing differences between the Committee Substitute and the prior version of the bill.)

None.
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B. Amendments:

None.

This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate.




