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SUMMARY ANALYSIS

CS/HB 7019 passed the House on March 12, 2014, as CS/CS/SB 522. The bill includes portions of HB 7013
and CS/CS/HB 7021.

The Involuntary Civil Commitment of Sexually Violent Predators Act (Ryce Act), requires offenders convicted of
specified sex offenses who are nearing the end of their criminal sentence to be referred to the Department of
Children and Families (DCF) and assessed by a multidisciplinary team (MDT) to determine whether they meet
the clinical definition of a sexually violent predator (SVP). If, after receiving the MDT’s recommendation, the
state attorney decides to file a civil commitment petition, a judge must determine whether probable cause
exists to believe an offender is an SVP. If so, the offender is detained at the Florida Civil Commitment Center
(FCCCQC) until a trial is conducted. After trial, those civilly committed as SVPs are housed for treatment at
FCCC, and remain confined until the court determines that they are no longer a threat to public safety.

The bill makes a variety of changes to the Ryce Act. Specifically, the bill:
e Creates processes by which a state attorney can refer a person sentenced to a term of imprisonment in
a jail to DCF for civil commitment proceedings;
o Creates processes that allow a person convicted of a sexually violent offense to be referred to DCF for
civil commitment proceedings even after release from total confinement;
e Makes a variety of changes to the MDT’s assessment process, including provisions that:
o Authorize the MDT to consult with law enforcement agencies and victim advocate groups during
the assessment and evaluation process;
o Require the MDT to recommend that the state attorney file a civil commitment petition if at least
two members of the MDT, after clinical evaluation, determine a person meets criteria; and
o Provide that if the state attorney questions the MDT’s determination that a person does or does
not meet the definition of an SVP, the MDT must reexamine the case; and
¢ Requires the MDT to prioritize assessments based upon a person’s release date and to provide a
recommendation to the state attorney by certain deadlines;
e Requires DCF to notify victims, the Department of Corrections (DOC), the Florida Department of Law
Enforcement, and the sheriff of the release of all persons in the custody of DCF; and
¢ Requires DOC to compile and report recidivism data on those referred, detained, or committed to DCF.

On January 20, 2014, the Criminal Justice Impact Conference determined that HB 7019 will have an
indeterminate impact on the number of offenders committed to DCF, and no impact on prison beds. The bill
may also have a fiscal impact on DCF because it creates an additional process by which persons may be
referred for civil commitment, changes the MDT’s assessment process, and imposes notification requirements.

The bill was approved by the Governor on April 1, 2014, ch. 2014-2, L.O.F., and will become effective on July
1, 2014.
I. SUBSTANTIVE INFORMATION

A. EFFECT OF CHANGES:
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Sexually Violent Predator Program - Background

A sexually violent predator is a person who has been convicted of a sexually violent offense' and has a
mental abnormality or personality disorder that makes them likely to engage in future acts of sexual
violence if not confined to a secure facility for long-term control, care, and treatment.?

To address the treatment needs of these offenders, the 1998 Legislature enacted the Involuntary Civil
Commitment of Sexually Violent Predators Act,?® also known as the Ryce Act.* The Ryce Act creates a
civil commitment process for sexually violent predators that is similar to the Baker Act (used to
involuntarily commit and treat mentally ill persons).> Under the Ryce Act, offenders convicted of
specified sex offenses who are nearing the end of their criminal sentence are referred to the
Department of Children and Families (DCF) for assessment by a multidisciplinary team (MDT) as to
whether the offender meets the clinical definition of a sexually violent predator. After assessment, DCF
provides a recommendation to the state attorney.®

Following receipt of DCF’s recommendation and supporting information, the state attorney determines
whether to file a petition with the circuit court alleging that the offender is a sexually violent predator. If
the judge determines probable cause exists, the offender is detained at the Florida Civil Commitment
Center (FCCC) until a trial is conducted. At trial, a judge or jury must determine by clear and
convincing evidence that an offender meets the definition of a sexually violent predator.’

Those civilly committed as sexually violent predators are housed for treatment at FCCC.2 The
treatment program consists of four levels of sex offender-specific cognitive behavior treatment, which
takes approximately six years to complete. However, persons committed to the state under the Ryce
Act must be confined until the court determines that they are no longer a threat to public safety.®

A person committed under the Ryce Act has an examination of his or her mental condition once every
year (or more frequently at the court’s discretion) and the court holds a hearing to determine whether
there is probable cause to believe that the person’s condition has so changed that it is safe for him or
her to be released. If the court believes there is probable cause, a trial is held at which the state
attorney bears the burden of proving that the person’s mental condition remains such that, if released,
he or she is likely to engage in acts of sexual violence.™

Referral to DCF for Civil Commitment

! Section 394.912(9), F.S., defines the term “sexually violent offense” as:
e  Murder of a human being while engaged in sexual battery in violation of s. 782.04(1)(a)2., F.S.;
o Kidnapping or false imprisonment of a child under the age of 13 and, in the course of that offense, committing sexual battery;
or a lewd, lascivious, or indecent assault or act upon or in the presence of the child,;
Sexual battery in violation of s. 794.011, F.S.;
Lewd, lascivious, or indecent assault or act upon or in presence of the child in violation of ss. 800.04 or 847.0135(5), F.S.;
An attempt, criminal solicitation, or conspiracy, in violation of s. 777.04, F.S., of a sexually violent offense;
Any conviction for a felony offense in effect at any time before October 1, 1998, which is comparable to a sexually violent
offense listed above or any federal conviction or conviction in another state for a felony offense that in this state would be a
sexually violent offense; or
e Any criminal act that, either at the time of sentencing for the offense or subsequently during civil commitment proceedings
under this part, has been determined beyond a reasonable doubt to have been sexually motivated.
Z Section 394.912(10), F.S.
*Part V of ch. 394, F.S.
* Conditional Release of Sexually Violent Predators through Stipulated Agreements, Office of Program Policy Analysis and
?overnment Accountability (OPPAGA) Research Memorandum, October 21, 2011 (on file with the Criminal Justice Subcommittee).
Id.
°1d.
"1d.
8 FCCC is a 720-bed, physically secure facility located in Arcadia, FL, and operated by the GEO Group. Id.
% Section 394.918, F.S.
4.
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As noted above, persons convicted of a sexually violent offense who are nearing the end of their
criminal sentence must be referred to DCF for assessment as to whether the person meets the clinical
definition of a sexually violent predator. Currently, only the Department of Corrections (DOC), the
Department of Juvenile Justice (DJJ), and DCF are permitted to refer such persons to DCF for civil
commitment proceedings. There is hot a mechanism by which persons sentenced to local detention
centers (jails) can be referred.

Effect of the Bill
The bill creates s. 394.9125, F.S., which establishes two different processes by which persons
sentenced to jail can be referred to DCF for civil commitment.

The first process requires DCF to enroll the following persons in the arrest notification program through
the Criminal Justice Network™ upon the offender’s release from DCF’s custody:
e Persons who have been committed to DCF as a sexually violent predator; and
o Persons who have been in DCF’s custody based upon a court finding of probable cause to
believe that the person is a sexually violent predator.

If DCF receives an alert that a person in the arrest notification program has been arrested, DCF must
notify the state attorney of the circuit in which the arrest occurred. The state attorney must refer such
person to DCF for civil commitment if the person is subsequently sentenced to a term of imprisonment
in a county or municipal jail for any criminal offense.

The second process authorizes a state attorney to refer a person who meets all of the following criteria
to DCF for civil commitment proceedings:
e A person who is required to register as a sexual offender pursuant to s. 943.0435, F.S.;
e A person who has previously been convicted of a sexually violent offense as defined in s.
394.912(9)(a)-(h), F.S.; and
e A person who has been sentenced to a term of imprisonment in a county or municipal jail for
any criminal offense.

A state attorney who refers a person for civil commitment must notify the jail to which the person has
been sentenced within 24 hours of the referral being made.

A jail that has custody of a person that has been referred by a state attorney must, at least 180 days
prior to the anticipated release of the person, give written notice to the MDT*? of such person’s
upcoming release. If the person is confined in the jail for less than 180 days, the jail must provide
notice to the MDT as soon as practicable.

The bill also specifies that if a person is sentenced to a term of imprisonment in a jail but is not
subsequently confined in the jail due to receiving credit for time served, the state attorney may file a
petition with the circuit court within 120 hours after such person's sentencing proceeding requesting the
court to order such person into DCF’s custody for purposes of initiating civil commitment proceedings.
If the judge determines that there is probable cause to believe that the person should have been
referred to DCF but that the referral was not made because the person was not totally confined in a jail
due to receiving credit for time served, the judge must order that the person be taken into custody and
delivered to DCF for civil commitment proceedings.

The bill amends the definitions of the terms “agency with jurisdiction,” “sexually violent offense,” and
“total confinement” to conform with the above-described referral process and to ensure that all of the
provisions of the Ryce Act are applicable to the newly-created referral process.

1 This network is maintained through the Florida Department of Law Enforcement (FDLE). The bill requires FDLE to provide
DCF’s Sexually Violent Predator Program online access to the arrest notification program.
12 And the state attorney of the circuit where the person was last convicted of a sexually violent offense. Section 394.913(1), F.S.
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Immediate Release from Confinement

Section 394.913, F.S., requires DOC, DJJ, and DCF, to notify the MDT of the release of a person
convicted of a sexually violent offense within specified timeframes. For example, DOC must notify the
MDT that a person convicted of a sexually violent offense is being released within 545 days of such
person’s release.’®

On occasion, a person convicted of a sexually violent offense is released without much notice, which
may prevent DOC, DJJ, and DCF from complying with the notice timeframes discussed above. In such
instances, the provisions of s. 394.9135, F.S., take effect, which requires DOC, DJJ, and DCF, to
immediately transfer a person convicted of a sexually violent offense to the custody of DCF for civil
commitment if the person’s release becomes immediate for any reason. However, even with this
“back-up” provision, there are still instances in which a person convicted of a sexually violent offense
may be released without being referred to DCF. For example, a DOC inmate who has been convicted
of a sexually violent offense may leave prison to attend a court hearing and, as a result of the hearing,
have his or her release date changed. In such cases, the inmate may be released at the conclusion of
the hearing and never return to prison. These situations are problematic because current law prohibits
a person from being referred for civil commitment after release.**

Effect of the Bill

The bill addresses the above-described scenario by specifying that if the release of a person who has
been convicted of a sexually violent offense occurs due to the following reasons, the state attorney may
file a petition with the circuit court within 120 hours of the person’s release requesting the court to order
such person into DCF’s custody for purposes of initiating civil commitment proceedings:

e Sections 394.9125, 394.913 or 394.9135, F.S., required that the person be referred for
consideration for civil commitment before release, but the person was not referred due to
mistake, oversight, or intentional act; or

o The person was referred for civil commitment proceedings but, through mistake, oversight, or
intentional act, the person was released rather than transferred to the custody of DCF.

If the judge determines that there is probable cause to believe that the person was released due to the
reasons specified above, the judge must order that the person be taken into custody and delivered to
the custody of DCF for civil commitment proceedings. The MDT must assess the person within 72
hours after transfer and, if determined that the person meets criteria, provide the state attorney with the
assessment and recommendation. The MDT must release the person if the MDT determines the
person does not meet the definition of a sexually violent predator.

Multidisciplinary Team
As noted above, the MDT is responsible for assessing persons referred to DCF to determine if they
meet the criteria for commitment as a sexually violent predator.

The assessment begins with documentation compilation by a reviewer. The reviewer (generally an
individual with a master’s degree in social work or psychology) is a DCF employee tasked with
compiling and summarizing all records and information regarding a particular individual. The reviewer
does not evaluate any of the documentation he or she compiles, but simply compiles and forwards it to
screeners for evaluation.

Two screeners, who are licensed psychologists employed by DCF, independently review all of the
records. If any screener reviewing a case determines that the person may meet criteria for
commitment, the case is sent on for a clinical evaluation.

Clinical evaluations are performed by evaluators who are either licensed psychologists or psychiatrists
and who have contracted with DCF to perform the clinical evaluations. The clinical evaluation includes,

'3 Section 394.913(1)(a), F.S.
! See, e.g., Larimore v. State, 2 S0.3d 101 (Fla. 2008). Sections 394.913 and 394.9135, F.S.
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but is not limited to, administering assessment tools (Static 99R and other similar tools), a face-to-face
interview (if the referred individual cooperates), documentation review (on-site documents and
documents compiled by the reviewers) and interviews with staff and personnel at the site where the
person is being held. Upon completion of the evaluation, the evaluator submits his or her opinion as to
whether the individual meets criteria as a sexually violent predator to the MDT.*®

The full MDT is responsible for the final evaluation and clinical determination of whether a referred
person meets criteria as a sexually violent predator. The members of the MDT review all information
compiled throughout the assessment process and may request additional information as needed. The
MDT meets once every two to three weeks to discuss cases and make a final determination as to
whether an individual meets criteria as a sexually violent predator. The determination is based upon a
majority vote of the MDT (typically consisting of five to seven members).

The MDT must then make a recommendation to the state attorney as to whether a civil commitment
petition should be filed. If the MDT determines that a person does not meet criteria as a sexually
violent predator, they recommend that the state attorney not file a petition. However, if the MDT
determines that a person does meet criteria as a sexually violent predator, they recommend that the
state attorney file a petition.

Effect of the Bill
The bill makes a variety of changes to the MDT’s assessment process. Specifically, the bill:
e Authorizes the MDT to consult with law enforcement agencies and victim advocate groups
during the assessment and evaluation process;
e Requires a second clinical evaluation to be conducted if a member of the MDT questions the
conclusion of the first clinical evaluation;
¢ Requires all members of the MDT to review, at minimum, the information provided by the
agency with jurisdiction® and the clinical evaluation(s) before making a recommendation to the
state attorney;
¢ Requires the MDT, when conducting an assessment, to give equal consideration to those who
attempt, criminally solicit, or conspire to commit a sexually violent offense as it does to those
who actually commit a sexually violent offense;*’
¢ Requires the MDT to recommend that the state attorney file a civil commitment petition if at
least two members of the MDT, after clinical evaluation, determine a person meets the definition
of a sexually violent predator (currently the MDT makes such a recommendation by majority
vote); and
e Provides that if the state attorney questions the MDT’s determination that a person does or does
not meet the definition of a sexually violent predator, the MDT must reexamine the case before
a final assessment and recommendation is submitted.

Timeframes - Notice to the State Attorney

1> Evaluators are considered members of the MDT with their “votes” represented by the conclusions contained within the evaluation
reports.
18 This information is listed in s. 394.913(2), F.S., and includes:

e The person’s name; identifying characteristics; anticipated future residence; the type of supervision the person will receive in
the community, if any; and the person’s offense history;

e The person’s criminal history, including police reports, victim statements, presentence investigation reports, post-sentence
investigation reports, if available, and any other documents containing facts of the person’s criminal incidents or indicating
whether the criminal incidents included sexual acts or were sexually motivated;

e Mental health, mental status, and medical records, including all clinical records and notes concerning the person;

e Documentation of institutional adjustment and any treatment received and, in the case of an adjudicated delinquent
committed to DJJ, copies of the most recent performance plan and performance summary; and

o If the person was returned to custody after a period of supervision, documentation of adjustment during supervision and any
treatment received.

7 The bill also prohibits DCF from establishing a rule or policy that reduces the MDT’s level of consideration for attempts, etc.
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Once the MDT receives notice from DOC, DJJ, or DCF that a person convicted of a sexually violent
offense is nearing release, the MDT must, within 180 days after receiving notice, assess the person to
determine whether he or she meets the clinical definition of a sexually violent predator. The MDT’s
assessment and recommendation must be provided to the state attorney. In cases where an
assessment and recommendation have not been completed at least 365 days before a person’s
release, DCF must prioritize the assessment based upon the person’s release date.

Effect of the Bill
The bill eliminates the requirement that the MDT provide an assessment and recommendation to the
state attorney within 180 days of receiving notice that a person convicted of a sexually violent offense is
nearing release. Instead, the bill requires the MDT to prioritize the assessment and evaluation based
upon the person’s scheduled release date. However, the MDT must complete all clinical evaluations
and provide the state attorney a recommendation:

¢ At least one month before the person’s scheduled release date from DOC, DJJ, or DCF; or

o Atleast 24 hours before a person’s scheduled release date from a county or municipal jail.

State Attorney’s Limitation on Filing a Petition

Currently, s. 394.914, F.S., states that upon receipt of the written assessment and recommendation
from the MDT, the state attorney may file a petition alleging the person is a sexually violent predator.
The Third District Court of Appeal has interpreted this section as requiring a positive MDT assessment
and recommendation as a condition precedent to the State's ability to exercise its discretion in filing a
petition for involuntary commitment.® Thus, the state attorney is prohibiting from filing a petition in any
case it did not receive a positive recommendation from the MDT.

Effect of the Bill
The bill eliminates this judicially-imposed prohibition by authorizing a state attorney to file a petition if it
receives a positive or negative recommendation from the MDT.

Post-Commitment Probable Cause Hearings

Section 394.918, F.S., currently requires persons committed as a sexually violent predator to have an
examination of his or her mental condition at least annually. The results of the examination must be
provided to the court, which must review the person’s status.'® If the person files a petition for release,
the court must hold a limited hearing to determine if there is probable cause to believe that the person’s
condition has so changed that it is safe for the person to be at large and that the person will not engage
in acts of sexual violence if discharged.?® Currently, caselaw prohibits the court from considering
evidence presented by the state attorney at the probable cause hearing.*

Effect of the Bill

The bill specifies that both the petitioner and the respondent may present evidence that the court may
weigh and consider at a post-commitment probable cause hearing. The bill also authorizes the
petitioner to attend the probable cause hearing.

Notice of Release

Section 394.926, F.S., currently requires DCF to give victims written notice of the release of a person
committed as a sexually violent predator. If such person being released has an active or pending term
of community supervision, DCF must also notify DOC. There is no requirement that DCF provide
notice of the release of a person that has simply been detained at FCCC.

Effect of the Bill

'8 Harden v. State, 932 So0.2d 1152 (Fla. 3d DCA 2006).

19 Section 394.918(1), F.S.

0 Section 394.918(3), F.S.

%! See Spivey v. State, 100 S0.3d 1254 (Fla. 5th DCA 2012); In re Commitment of Allen, 927 So.2d 1070, 1074 (Fla. 2d DCA 2006);
and Westerheide v. State, 888 So.2d 702, 706 (Fla. 5th DCA 2004).
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The bill requires DCF to notify victims and DOC of the release of all persons in the custody of DCF —
not just those committed as a sexually violent predator. The bill also requires DCF to provide such
notice to the Florida Department of Law Enforcement and the sheriff in the county in which the person
intends to reside or, if unknown, in the county in which the person was last convicted.

Reporting Requirements
Section 394.931, F.S., requires DOC to collect information and compile quarterly reports on inmates
released the previous quarter who met the Ryce Act criteria and were referred to DCF. At a minimum,
the information that must be collected and compiled includes:
e Whether the qualifying offense was the current offense or the prior offense;
The most serious sexual offense;
The total number of distinct victims of the sexual offense;
Whether the victim was known to the offender;
Whether the sexual act was consensual;
Whether the sexual act involved multiple victims;
Whether direct violence was involved in the sexual offense;
The age of each victim at the time of the offense;
The age of the offender at the time of the first sexual offense;
Whether a weapon was used,;
Length of time since the most recent sexual offense; and
The total number of prior and current sexual offense convictions.

In addition, DCF is required to implement a long-term study to determine the overall efficacy of the
provisions of the Ryce Act.

Effect of the Bill

The bill removes obsolete language requiring DCF to implement a long-term study to determine the
overall efficacy of the Ryce Act, and requires DOC to compile recidivism data on those referred,
detained, or committed to DCF. DOC must include the recidivism data in their Annual Report.
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II. FISCAL ANALYSIS & ECONOMIC IMPACT STATEMENT
A. FISCAL IMPACT ON STATE GOVERNMENT:
1. Revenues:
None.
2. Expenditures:

While the Criminal Justice Impact Conference (CJIC) did not considered the bill in its current form,
CJIC did determine that HB 7019 (creating a discretionary referral process) will have an
indeterminate impact on the number of offenders committed to DCF, and no impact on state prison
beds.

The bill may have a negative fiscal impact on DCF because it requires state attorneys to refer
certain persons to DCF for civil commitment proceedings, and authorizes a state attorney to refer
other persons who meet specified criteria to DCF for civil commitment proceedings. This has the
effect of broadening the pool of individuals that may be referred to DCF for civil commitment.

According to DCF, each person referred costs approximately $700 to review.?> Roughly 7% of
those referred require a face-to-face evaluation, which costs approximately $2,000.> Ultimately,
approximately 3% of those referred to DCF are recommended for commitment housed at FCCC,
which has a daily bed rate of approximately $99.%*

DCF will incur the $700 initial review cost for each additional person referred. The additional costs
described above would only be incurred if the person, after the initial review, required a face-to-face
evaluation or was housed at FCCC. However, the precise impact of the bill is indeterminate
because it is unknown how many people state attorneys may refer.

The provisions requiring and authorizing a state attorney to refer certain persons sentenced to jail to
DCF for civil commitment proceedings may result in an increased workload for state attorneys.

The bill also authorizes both the petitioner and the respondent to present evidence that the court
may weigh and consider at a post-commitment probable cause hearing. This may have a negative
fiscal impact on state attorneys, but will likely result in fewer subsequent continued commitment
trials, which would have a positive fiscal impact.

According to DCF, the notice requirements imposed by the bill will not have a fiscal impact.?> DOC
reports that the requirement to compile recidivism data will not have a fiscal impact.?®

%2 E-mail dated December 20, 2014, from Kristin Kanner, Director of DCF’s Sexually Violent Predator Program (on file with the
Criminal Justice Subcommittee).

2 d.

2 d.

% E-mail dated January 9, 2014, from Tim Parson, DCF’s Legislative Affairs Director (on file with the Criminal Justice
Subcommittee).

%% E-mail dated January 9, 2014, from Will Kendrick, DOC’s Legislative Affairs Director (on file with the Criminal Justice
Subcommittee).
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B. FISCAL IMPACT ON LOCAL GOVERNMENTS:
1. Revenues:
None.
2. Expenditures:
None.
C. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR:
None.
D. FISCAL COMMENTS:

None.
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