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COMMITTEE SUBSTITUTE - Substantial Changes

Summary:

PCS/CS/SB 1044 amends the Florida Contraband Forfeiture Act to require that the owner of
seized property be prosecuted and convicted of or plead guilty or nolo contendere to a criminal
act, without regard to whether adjudication is withheld, before the civil forfeiture of the property
becomes final. Until then, the state acquires provisional title to the property upon seizure.

In addition, the bill requires that the property owner be arrested before property may be seized
under the act, unless the owner cannot be identified, there is probable cause to arrest an
individual but he or she is a fugitive or dies before an arrest is made, or the property owner
agrees to become an active confidential informant. Under these exceptions, a law enforcement
agency may seize the property through a probable cause order issued by the court.

If the owner of the seized property cannot be found after 90 days, after a diligent effort by the
seizing agency, the property is deemed a contraband article and forfeited pursuant to the
provisions of the act. If the owner is found, the agency must return the property to the owner
within 5 days after a court finding that the owner has a bona fide security interest, is an innocent
owner, or has had the criminal charges dropped or dismissed.

The bill also requires that 70 percent of net proceeds from motor vehicle seizures associated with
certain driving under the influence of alcohol or drug offenses first be applied to payment of
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court costs, fines, and fees associated with the offense and the remainder deposited in the
General Revenue Fund for use by regional workforce boards in providing transportation services.

This bill has an indeterminate state fiscal impact and reduces revenues currently accruing to the
General Revenue Fund. See Section V. Fiscal Impact Statement.

The bill is effective July 1, 2016.

Il. Present Situation:

The Florida Contraband Forfeiture Act, ss. 932.701-932.706, F.S., provides for the seizure and
civil forfeiture of property related to criminal and non-criminal violations of law. Contraband
and other property may be seized when utilized during a violation of, or for the purpose of
violating, the act. Property constituting a “contraband article” includes:

A controlled substance as defined in ch. 893, F.S., or a substance, device, paraphernalia, or
currency or other means of exchange that was used, attempted, or intended to be used in
violation of ch. 893, F.S.;*

Gambling paraphernalia, lottery tickets, money, currency, or other means of exchange which
was used, attempted, or intended to be used in violation of Florida gambling laws;
Equipment, liquid or solid, which was used, attempted, or intended to be used, in violation of
Florida beverage or tobacco laws;

Motor fuel upon which the motor fuel tax has not been paid;

Personal property that was used or attempted to be used as an instrumentality in, or to aid or
abet the commission of, any felony, or which is acquired by proceeds obtained from a
violation of the act;

Real property that was used or attempted to be used as an instrumentality in, or to aid or abet
the commission of, any felony, or which is acquired by proceeds from a violation of the Act;
Any personal property in the possession of or belonging to any person who takes aquaculture
products in violation of s. 812.014(2)(c), F.S.;

A motor vehicle offered for sale in violation of s. 320.28, F.S.;

A motor vehicle used in the course of committing a violation of s. 322.34(9)(a), F.S.;
Photographs, films, or other recorded images, recorded in violation of s. 810.145, F.S., and
possessed for amusement, entertainment, sexual arousal, gratification, or profit, or for the
purpose of degrading or abusing another person;

Real property which is acquired by the proceeds of Medicaid fraud under ss. 409.920, F.S.,
or 409.9201, F.S.;

Personal property in the possession of, or belonging to, any person which is acquired by the
proceeds of Medicaid fraud under ss. 409.920, F.S., or 409.9201, F.S.; and

Personal property that is used or attempted to be used as an instrumentality in the

commission of, or in aiding and abetting in the commission of, a person’s third or subsequent
violation of s. 509.144, F.S.?

! The totality of the facts presented by the State must clearly establish probable cause to believe that a nexus exists between
the article seized and the narcotics activity. Section 932.701(2)(a)1., F.S.
2 Section 932.701(2)(a), F.S.
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Currently, any contraband article, vessel, motor vehicle, aircraft, other personal property, or real
property used in violation of the act, or in, upon, or by means of which any violation of the act
has taken or is taking place, may be seized and forfeited subject to the provisions of the act. All
rights to, interest in, and title to contraband articles used in violation of the act immediately vest
in the seizing law enforcement agency upon seizure.*

Seizure Process

Personal property may be seized at the time of the violation or subsequent to the violation based
upon a law enforcement officer’s determination that probable cause exists to believe the property
is being used in violation of the act. A person is entitled to notice® must be given notice, at the
time of seizure or within 5 days of the seizure by certified mail, of his or her right to have a court
review such determination in a postseizure adversarial preliminary hearing.® When a court
review is desired, the person entitled to notice must request it in writing by certified mail. The
agency must hold a hearing within 10 days after receiving the request.

Unlike personal property, the seizure of real property may not occur until the person entitled to
notice has the opportunity to attend a pre-seizure adversarial hearing, at which time the court
determines whether or not probable cause exists to justify the seizure.” The seizing agency must
make a diligent effort to notify persons entitled to notice of the seizure.

If the court finds probable cause that the property was used in violation of the act, it must
authorize the seizure or continued seizure of the contraband article.®

Forfeiture Proceedings

If the person entitled to notice does not request a hearing, the seizing law enforcement agency
must promptly proceed against the contraband article by filing a complaint in the circuit court
within 45 days after the seizure, requesting the court to issue a judgment of forfeiture.®

Under the act, the civil forfeiture trial must be decided by a jury unless that right is waived by the
claimant.’® At trial, the seizing agency must prove that the contraband article was being used in
violation of the act by clear and convincing evidence. Property may not be forfeited under the act
unless the seizing agency shows by the preponderance of the evidence that the owner or any co-
owner knew or should have known, that the property was being used in criminal activity.!*

3 Section 932.703(1), F.S.

4 Section 932.703(1)(c), F.S.

> Section 932.701(2)(e), F.S., defines a “person entitled to notice” as any owner, entity, bona fide lienholder, or person in
possession of the property subject to forfeiture when seized, who is known to the seizing agency after a diligent search and
inquiry. Interests of bona fide lienholders, property held jointly by a husband and wife, interests in property held jointly, and
rental cars may not be forfeited under s. 932.703, F.S.

& The court review must occur within 15 days after the notice is received. Section 932.703(2), F.S.

" The hearing must occur within 10 days of the filing of the lis pendens or as soon as practicable. Section 932.703(2)(b), F.S.
8 Section 932.703(2)(c), F.S.

% Sections 932.701(2)(c), and 932.704(4), F.S.

10 Section 932.704(5), F.S. The act authorizes the claimant and the seizing law enforcement agency to settle the forfeiture
action prior to the conclusion of the forfeiture proceeding. Section 932.704(7), F.S.

11 Sections 932.703(6)(a), F.S.
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Once this occurs, the right, title, and interest in and to such property shall be perfected in the
seizing agency, subject only to the rights of bona fide lienholders.? The act also provides that it
is an affirmative defense to forfeiture that the nexus between the property and the underlying
violation was incidental or entirely accidental.'3

If the claimant prevails, the seizing agency must pay claimants the reasonable loss of value of the
property or loss of income. The agency cannot assess fees and costs against a successful claimant
and is required to pay reasonable attorney fees and costs up to $1,000 if the claimant prevails at
the adversarial preliminary hearing.'*

Disposition of Forfeited Property

Once a seizing agency has been awarded a final judgment granting of forfeiture of the property it
may:

e Retain the property for the agency’s use;

o Sell the property at a public auction or by sealed bid to the highest bidder; or

e Salvage, trade, or transfer the property to any public or nonprofit organization.®

If the property has a lien attached and the agency sells the property, the proceeds of the sale are

to be distributed in this order:

e Payment of the balance due on any lien preserved by the court in the forfeiture proceedings.

e Payment of the cost incurred by the seizing agency in connection with the storage,
maintenance, security, and forfeiture of such property.

e Payment of court costs incurred in the forfeiture proceeding.'®

The proceeds which remain after all liens and debts against the forfeited property are paid are
then deposited into a special law enforcement trust fund established by the governing body of a
county or municipality. These proceeds and interest may not be used to meet normal operation
expenses.’

Any local law enforcement agency that acquires at least $15,000 under the act within a fiscal
year must expend or donate no less than 15 percent of these proceeds for the support or operation
of any drug treatment, drug abuse education, drug prevention, crime prevention, safe
neighborhood, or school resource officer program. The agency has discretion to determine which
program receives the funds.

If the seizing agency is a state agency, the remaining proceeds are deposited into the General
Revenue Fund.®

12 Section 932.704(8), F.S.

13 Section 932.703(8), F.S.

14 Sections 932.704(9) and (10), F.S.

15 Section 932.7055(1), F.S.

16 Sections 932.7055(3) and (4), F.S.

17 Section 932.7055(5)(a), F.S.

18 Section 932.7055(5)(c)3., F.S.

19 The following agencies have their own forfeiture trust funds: FDLE; Department of Business and Professional Regulation,
Division of Alcoholic Beverages and Tobacco; Department of Highway Safety and Motor Vehicles; Fish and Wildlife



BILL: PCS/CS/SB 1044 (808816) Page 5

Section 322.34, F.S.

A motor vehicle driven by a person under the influence of alcohol or drugs is subject to seizure
and forfeiture and to liens for recovering, towing, or storing vehicles, if, at the time of the
offense, the person’s driver license is suspended, revoked, or canceled as a result of a prior
conviction for driving under the influence.?

When the seizing agency obtains a final judgment granting forfeiture of a motor vehicle
associated with that offense, 30 percent of the net proceeds from the sale of the motor vehicle are
retained by the seizing law enforcement agency and 70 percent are deposited in the General
Revenue Fund for use by regional workforce boards in providing transportation services for
participants of the welfare transition program.?!

Il. Effect of Proposed Changes:

The bill amends s. 932.703, F.S., to require that the owner of seized property be prosecuted and
convicted of or plead guilty or nolo contendere to a criminal act, without regard to whether
adjudication is withheld, before the civil forfeiture of the property becomes final. Final forfeiture
occurs when title or other indicia of ownership passes to the state. Until then, the state acquires
provisional title to the property upon seizure.

In addition, the bill requires the property owner be arrested before property may be seized under
the act. Currently, there is no requirement that the owner of seized property be arrested or
convicted of a criminal act before the property may be seized and forfeited.

Property may be seized immediately in lieu of an arrest if the property owner:

e Cannot be readily identified;

e There is probable cause to arrest an individual but he or she is a fugitive or dies before an
arrest is made; or

e Agrees with the state to become a confidential informant and:

o The confidential informant status is agreed upon between the seizing agency and the
property owner and the property owner actively participates in gathering criminal
intelligence or investigative information for an active criminal investigation.

o The seizing agency may not use the threat of property seizure or forfeiture when offering
the property owner the status of a confidential informant in lieu of an arrest.

o If charges are brought against the property owner, the property is returned to the owner at
the end of the active criminal investigation or the cessation of the status of confidential
informant.

o Final forfeiture of the property may be included in the agreement to serve as a
confidential informant.

Conservation Commission; state attorney offices; school board security agencies; State University System police
departments; Department of Agriculture and Consumer Services; Department of Military Affairs; Medicaid Fraud Control
Unit of the Department of Legal Affairs; Division of State Fire Marshal of the Department of Financial Services; and
Division of Insurance Fraud of the Department of Financial Services. Section 932.7055(6), F.S.

20 Section 322.34(9)(a), F.S.

21 Section 322.34(9)(c), F.S.
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If a seizure is made based on one of the above 3 exceptions, then the seizing law enforcement
agency must, within 10 business days, apply to court for an order determining whether probable
cause exists for the seizure of the property. The application must establish probable cause for the
seizure of the property under the act and can be filed electronically.

If the court finds that probable cause exists for the seizure, the property shall be held until the
issue of a determination of title is resolved pursuant to the act. Upon a finding of good cause
shown, the court may order that the court order finding probable cause be sealed for as long as
reasonably necessary to preserve the integrity of an active criminal investigation. If probable
cause does not exist for seizure, then any forfeiture hold, lien, lis pendens, or other civil
encumbrance must be released.

If after a diligent effort by the seizing agency, the owner of the seized property cannot be found

after 90 days, the property is deemed a contraband article and forfeited subject to the act. If the

owner is found within 90 days, the agency must return the property to the owner within 5 days

after a:

e Court finding that the owner has a bona fide security interest in the property;

e Court finding that the owner was an innocent owner;

e Acquittal or dismissal of the criminal charge against the owner that was the basis of the
forfeiture proceedings; or

e Disposal of the criminal charge that was the basis of the forfeiture proceedings by nolle
prosequi.

The bill provides that the seizing agency is responsible for any damage, storage fee, and related
cost applicable to the property.

The bill removes the provision that all rights to, interest in, and title to contraband articles used
in violation of the act immediately vest in the seizing law enforcement agency upon seizure.

The bill specifies that it does not affect any other requirements or rights in the act and does not
affect any party’s discovery obligations under the Florida Rules of Civil Procedure.

Section 403.413, F.S., is reenacted to incorporate the amendment made to s. 932.703, F.S.

Section 322.34, F.S.

The bill also modifies how proceeds from a seized motor vehicle may be distributed. The bill
provides 70 percent of the net proceeds from the seizure must first be applied to payment of
court costs, fines, and fees remaining due which are associated with the offense. Any remaining
balance of the proceeds must be deposited into the General Revenue Fund to be used by regional
workforce boards in providing transportation services, as directed in current law.

The bill is effective July 1, 2016.
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V.

VI.

VII.

Constitutional Issues:

A.

Municipality/County Mandates Restrictions:
None.

Public Records/Open Meetings Issues:
None.

Trust Funds Restrictions:

None.

Fiscal Impact Statement:

A.

Tax/Fee Issues:
None.
Private Sector Impact:

The bill requiring an arrest and criminal conviction may result in a reduction of property
being seized by and forfeited to law enforcement agencies.

Government Sector Impact:

This bill has an indeterminate state fiscal impact. The bill requires that 70 percent of the
net proceeds from motor vehicle seizures must first be applied to payment of court costs,
fines, and fees which are associated with the offense rather than being deposited into
General Revenue to be used by regional workforce boards in providing transportation
services. The bill reduces revenues accruing to the General Revenue Fund. Proceeds
applied to court costs, fines, and fees will primarily benefit the clerks of the court and
state trust funds.

In addition, the bill may reduce the number of seizures and forfeitures under the act
because of the criminal nexus requirement, thereby reducing revenue to seizing law
enforcement agencies.

Technical Deficiencies:

None.

Related Issues:

The Office of Program Policy Analysis and Government Accountability (OPPAGA) recently
reviewed Florida’s current civil asset forfeiture practices by local law enforcement agencies and
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released its findings in a report entitled Civil Asset Forfeiture in Florida: Policies and

Practices.?? Some of the findings in the report included the following:

e There is no current requirement for law enforcement agencies to report seizures and
forfeitures under the act and without statewide information, the Legislature does not know
the extent of civil asset forfeiture practices in Florida.?®

e Vehicles and currency were the most commonly seized assets, related primarily to drug
offenses.?*

e Anarrest was made in conjunction with most seizures during Fiscal Year 2013-2014.%

e Many assets were returned to the owners, either in whole or in part.?®

e Sixteen percent of seizure actions were contested by an adversarial hearing request, and one
percent resulted in a civil trial.?’

e Responding agencies reported spending over $12 million in forfeited assets during Fiscal
Year 2013-2014.%8

Also included in the report were the following options that could be considered by the
Legislature when making changes to the Florida Contraband Forfeiture Act:

e Require law enforcement agencies to report seizure actions and forfeitures to the state at least
annually;?®

e Require a criminal conviction before forfeiture;*°

e Increase the evidentiary standard of proof from clear and convincing to beyond a reasonable
doubt;*! and

e Restrict the use of civil asset forfeiture proceeds.
The bill codifies the option of requiring a criminal conviction before final forfeiture.
VIII. Statutes Affected:

This bill substantially amends the following sections of the Florida Statutes: 322.34, 403.413,
and 932.703.

22 Florida Legislature, Office of Program Policy Analysis and Government Accountability, Report No. 15-10 (Nov. 2015),
available at http://www.oppaga.state.fl.us/MonitorDocs/Reports/pdf/1510rpt.pdf (last visited Feb. 25, 2016).

Zd. at 11.

2 1d. at 4.

% |d. at 5. Responding agencies gave the following examples of when an arrest is not possible to make at the time of seizure:
an arrest is premature because the officer was unable to positively identify the owner of the cash and illegal drugs; an arrest is
premature during an ongoing economic crime investigation but the seizure of currency is ripe; and an arrest is premature
when owners of property subject to seizure are willing to give information on higher level crimes leading to later related
arrests.

% d. at 7 and 8.

271d. at 7.

28 1d. at 9. Responding agencies indicated they used forfeiture money primarily for supporting substance abuse and crime
prevention programs, buying additional equipment, defraying costs of complex investigations, providing additional expertise,
providing matching funds to obtain federal grants, and buying automatic external defibrillators. Id. at 10.

2 Thirty-three states have some sort of reporting requirement. Id. at 11.

%0 Several states, including Minnesota, Montana, Nevada, New Mexico, and North Carolina, have this requirement. Id. at 12.
3L Florida is one of 11 states that has a clear and convincing proof standard, which is higher than most other states. Nebraska,
North Carolina, and Wisconsin use the criminal standard of proof, beyond a reasonable doubt. Id. at 12.

%21d. at 13.
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IX. Additional Information:

A.

Committee Substitute — Statement of Substantial Changes:
(Summarizing differences between the Committee Substitute and the prior version of the bill.)

Recommended CS by Appropriations Subcommittee on Criminal and Civil Justice
on February 11, 2016:

Adds exceptions in which law enforcement can immediately seize property in lieu of
arrest.

Requires law enforcement within ten days of seizure to apply to court for an order
determining whether probable cause exists for the seizure of the property.

Amends current law to require that 70 percent of net proceeds from seizures first be
applied to payment of court costs, fines, and fees and the remainder shall be deposited
in the General Revenue Fund for use by regional workforce boards in providing
transportation services for participants of the welfare transition program.

CS by Criminal Justice on January 25, 2016:

Requires that a property owner be arrested before the property may be seized, unless
the owner and state agree that the property owner will become a confidential
informant.

Requires that the property be returned to the confidential informant if charges are not
brought against him or her at the conclusion of the criminal investigation.

Clarifies that forfeiture is final when the property owner is convicted of or pleads
guilty or nolo contendere to a criminal offense, without regard to whether
adjudication is withheld.

Amendments:

None.

This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate.




