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SUMMARY ANALYSIS

Probate is a court-supervised process for identifying and gathering the assets of a deceased person
(decedent), paying the decedent’s debts, and distributing the decedent’s assets to his or her beneficiaries. A
will is a legal document that a person (testator) may use to determine who gets their property when they die. A
personal representative, a person designated by a will or the circuit court to serve in that role, must provide a
notice of administration to various parties, including family members and beneficiaries, and other entities.

CS/HB 1307 revises probate laws relating to co-owned personal property, notice in probate proceedings,
personal representative conflict of interest, and compensation of an attorney who serves as a personal
representative. Specifically, the bill:

o Defines precious metal such as bullion or coins as tangible personal property;

e Declares formal notice insufficient to invoke the court’s personal jurisdiction over the person receiving
notice;

e Renders voidable any sale or encumbrance to a corporation, trust, or other entity in which a personal
representative or his or her spouse, agent, or attorney has a substantial beneficial or ownership
interest; and

¢ Prohibits an attorney, or person related to the attorney, from receiving compensation for serving as a
fiduciary if the attorney prepared or supervised the execution of the will or trust, unless the attorney:

o lIs related to the client; or
o Makes certain disclosures to the client in writing before the will or trust is signed.

The bill does not appear to have a fiscal impact on state or local governments.

Except as otherwise provided, the bill has an effective date of October 1, 2019.

This document does not reflect the intent or official position of the bill sponsor or House of Representatives.
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FULL ANALYSIS
[. SUBSTANTIVE ANALYSIS

A. EFFECT OF PROPOSED CHANGES:
Background

Probate is a court-supervised process for identifying and gathering the assets of a deceased person
(decedent), paying the decedent’s debts, and distributing the decedent’s assets to his or her
beneficiaries. A will, very generally, is a legal document that a person (a testator) may use to determine
who gets their property when they die. Wills do not dispose of all of a testator’s property, but only their
estate, or those assets that are subject to probate administration.” Other assets are disposed of outside
of probate.

Without a will, a decedent’s estate is distributed pursuant to the intestacy statutes, which devise a
decedent’s estate according to default rules. With a will, however, a testator may devise the estate to
whomever they prefer.

In order for the decedent’s estate to be transferred to heirs or to the beneficiaries of the will, a petition
for administration must be filed with the circuit court.? A personal representative, a person designated
by the will or the circuit court to serve in that role, must provide a notice of administration to various
parties, including family members, beneficiaries, and other entities.® The personal representative must
search for and provide notice to the decedent’s creditors.” In order for personal representatives to claim
monies from bank accounts for the estate, the court must issue letters of administration granting the
personal representative the authority to act on the estate’s behalf. The letters give the personal
representative the authority to gather assets, pay a creditor, and pay an heir or beneficiary.

Precious Metals and Collectible Coins

Background

Tangible property is personal property that can be felt or touched, such a motor vehicle, jewelry, or
furniture. Intangible property is personal property that has no physical existence, such as stock, a bond,
a patent, or a trademark. Intangible property is not intrinsically valuable, but is representative or
evidence of value. Tangible personal property is subject to devise by a tangible personal property
clause in a will or a separate writing, while intangible property generally passes in accordance with a
residuary clause in a will, in the absence of other specific direction.® Florida law does not specify
whether certain types of precious metal, such as coins and bullion,® constitute tangible personal
property or intangible property.

Effect of Proposed Changes

CS/HB 1307 defines precious metal in any tangible form, such as bullion or coins kept apart from their
normal use as legal tender for payment, as tangible personal property. The bill applies retroactively to a
written will or codicil and a proceeding pending or commenced before or after July 1, 2019, in which the
disposition of precious metal in a tangible form has not been finally determined.

1's.732.201(14), F.S.
23.733.202, F.S.
$5.733.212,F.S.
*S.733.2121, F.S.
® Jennifer Hillman, Tangible Personal Property: What Does it Encompass? (Jan. 12, 2015),
https://www.lexisnexis.com/legalnewsroom/estate-elder/b/estate-elder-blog/posts/tangible-personal-property-what-does-it-encompass
glast visited Apr. 16, 2019).
Bullion is gold or silver in bulk before coining, or valued by weight.
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The definition provides clarity in circumstances where the will does not specify what tangible personal
property is and no other evidence of the testator’s intent is apparent.

Notice to Interested Persons

Background

Jurisdiction

Jurisdiction is the power of a court to adjudicate a case. There are three components of jurisdiction:
e Subject matter jurisdiction;
e Territorial jurisdiction; and
e Personal jurisdiction.”

Subject matter jurisdiction is the court's authority to decide the issue in controversy, such as a contracts
or a civil rights issue.® Territorial jurisdiction is the court's power over events and persons within the
boundaries of a particular geographic territory. If a court does not have territorial jurisdiction over the
events or persons within it, the court cannot bind a defendant to an obligation or adjudicate any rights.®

Personal jurisdiction refers to a court’s authority to make a decision regarding the party being sued in a
case. There are 3 types of personal jurisdiction:

e In personam jurisdiction;

e Inrem jurisdiction; and

e Quasi in rem jurisdiction.*

In personam refers to courts' power to adjudicate matters directed against a party. A court with
jurisdiction over a particular location may exercise in personam jurisdiction over a person who resides,
maintains connections, or is served notice of legal proceedings in that location. In rem jurisdiction refers
to the power of a court to adjudicate matters over real or personal property. Quasi in rem jurisdiction
refers to a court’s authority over a party who owns property within the court’s jurisdictional
boundaries.™

Formal Notice and Summons

Formal notice may be served by sending a copy of a pleading or motion to an interested person by any
commercial delivery service or mail carrier requiring a signed receipt.*? A sheriff's deputy or process
server may serve a summons by delivering a copy to the interested person’s home, leaving it with any
person residing there who is age 15 or older and informing the person of their contents.*® Currently,
formal notice in a probate proceeding is sufficient to acquire jurisdiction over the person receiving
formal notice to the extent of the person’s estate interest or in the decedent’s protected homestead.*

; Legal Information Institute, Jurisdiction, https://www.law.cornell.edu/wex/jurisdiction (last visited Apr. 16, 2019).
. Id.

9.

d.

2 Fla. R. Prob. P. 5.040
BA process server is a person authorized to serve initial nonenforceable civil process on a person found within the circuit where the
process server is certified when a civil action has been filed against such person in the circuit court or in a county court in the state. Ss.
48.27, 48.031, and 48.201, F.S.

¥'s.731.301, F.S.
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Effect of Proposed Changes

CS/HB 1307 declares formal notice insufficient to invoke the court’s personal jurisdiction over the
person receiving notice. As a result, a petitioner must obtain personal jurisdiction over an adverse party
by service of a summons, under ch. 48, F.S. These provisions are effective upon becoming law.

Personal Representative Conflict of Interest

Background

A personal representative is a fiduciary appointed by the court to administer an estate. A personal
representative is liable to an interested person for damage or loss resulting from a breach of fiduciary
duty.®

Unless a will or contract entered into by the decedent expressly authorizes the transaction or the court
approves the transaction after notice to interested persons; an interested party may void a sale or
encumbrance to a:

o Personal representative;

o Personal representative’s spouse, agent, or attorney; or

e Corporation or trust in which the personal representative has a substantial beneficial interest.*®

Effect of Proposed Changes

CS/HB 1307 renders voidable a sale or encumbrance to a corporation, trust, or other entity in which the
personal representative or his or her spouse, agent, or attorney has a substantial beneficial or
ownership interest. This protects a beneficiary’s estate interest by allowing them to void a transaction if
it arose out of a conflict of interest.

Attorneys Serving as Personal Representatives or Trustees

Background

A licensed attorney who serves as a personal representative of an estate and renders legal services in
the administration of the estate is permitted a fee for the legal services, in addition to his or her fee as
personal representative.'” However, the fee for legal services must be considered when determining
the attorney’s compensation for non-legal services as personal representative.™® Similarly, an attorney
who provides legal services in his or her administration of the trust may accept reasonable
compensation for the legal services in addition to his or her reasonable trustee compensation.*®

Effect of Proposed Changes

CS/HB 1307 prohibits an attorney, or person related to the attorney, from receiving compensation for
serving as a fiduciary if the attorney prepared or supervised the execution of the will or trust, unless the
attorney:
e |s related to the client; or
¢ Makes the following disclosures to the client in writing before the will or trust is signed:
e Subject to limited exceptions, a corporate fiduciary or any person, including a spouse, an
adult child, a friend, or an attorney, is eligible to serve as a fiduciary;

155 733.602, F.S.

3,733,610, F.S.

'3, 733.617, F.S.

85, 733.612(19), F.S.

95, 733.0708(3), F.S.
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e Any person, including an attorney, who serves as a fiduciary is entitled to receive
reasonable compensation, and

¢ Compensation payable to the fiduciary is in addition to any attorneys’ fees payable to the
attorney or the attorney’s firm for legal services.

The testator must execute a written statement acknowledging that the disclosures were made prior to
the will or trust’s execution. The written acknowledgment must be in a separate writing from the will or
trust, but it may be annexed to the will or trust. The written acknowledgment may be executed before
or after the execution of the will or trust.

The statutes do not affect the validity of the instrument and do not disqualify the named fiduciary from
serving. Thus, the attorney can serve without a signed acknowledgment. However, the service will be
without compensation to the fiduciary.

B. SECTION DIRECTORY:

Section 1: Creates s. 731.1065, F.S., relating to precious metals.

Section 2: Amends s. 731.301, F.S., relating to notice.

Section 3: Creates an unnumbered section providing applicability.

Section 4: Amends s. 733.610, F.S., relating to sale, encumbrance, or transaction involving conflict of
interest.

Section 5: Amends s. 733.617, F.S., relating to compensation of a personal representative.

Section 6: Amends s. 736.0708, F.S., relating to compensation of trustee.

Section 7: Provides an effective date of October 1, 2019, except as otherwise provided.

II. FISCAL ANALYSIS & ECONOMIC IMPACT STATEMENT
A. FISCAL IMPACT ON STATE GOVERNMENT:

1. Revenues:

None.

2. Expenditures:
None.

B. FISCAL IMPACT ON LOCAL GOVERNMENTS:

1. Revenues:
None.

2. Expenditures:
None.

C. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR:
None.

D. FISCAL COMMENTS:

None.
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. COMMENTS
A. CONSTITUTIONAL ISSUES:

1. Applicability of Municipality/County Mandates Provision:
Not applicable.

2. Other:
None.

B. RULE-MAKING AUTHORITY:
Not applicable.

C. DRAFTING ISSUES OR OTHER COMMENTS:
None.

IV. AMENDMENTS/ COMMITTEE SUBSTITUTE CHANGES

On April 16, 2019, the Judiciary Committee adopted an amendment and reported the bill favorably as a
committee substitute. The amendment removed provisions relating to joint tenancy with right of
survivorship and tenancy by the entirety in real property.

This analysis is drafted to the committee substitute as passed by the Judiciary Committee.
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