Supreme Court of Florida

No. SC12-460

IN RE: SENATE JOINT RESOLUTION OF LEGISLATIVE
APPORTIONMENT 2-B.

[April 27, 2012]
PER CURIAM.

In this second phase of Florida’s decennial legislative apportionment
process, the Court’s constitutional obligation is to determine the validity of the
apportionment plan set forth in Senate Joint Resolution 2-B (SJR 2-B). In that
joint resolution, the Legislature adopted a revised plan apportioning Florida’s
Senate districts after this Court declared the original Senate apportionment plan to

be constitutionally invalid. See In re Senate Joint Resolution of Legislative

Apportionment 1176 (In re Apportionment Law—March 2012), 37 Fla. L. Weekly

S181 (Fla. Mar. 9, 2012).
The declaratory judgment this Court entered on March 9, 2012, expressly

declared invalid the Senate’s numbering scheme and eight Senate districts,

Districts 1, 3,6, 9, 10, 29, 30, and 34. 1d. at S211-12. It also charged the



Legislature with considering the feasibility of using the City of Lakeland’s
municipal boundaries to keep that city wholly intact. 1d. at S213. The Court then
directed the Legislature to adopt a new joint resolution “conforming to the
judgment of the supreme court” as set forth in article III, section 16(d), of the
Florida Constitution. Id.

In accordance with the Court’s declaratory judgment, the Legislature
reconvened by special session, the end result of which was the Legislature’s March
27, 2012, adoption of SJR 2-B. The Attorney General thereafter petitioned the
Court to determine the validity of the revised Senate apportionment plan set forth
in SJR 2-B. As in the original proceeding initially before this Court in In re

Apportionment Law—March 2012, the Court is once again tasked with the

mandatory obligation entrusted to us by article 11, section 16(c), of the Florida
Constitution to render a declaratory judgment determining the validity of the
Legislature’s revised Senate plan.*

In reaching its decision, the Court has carefully considered the submissions

1. In the prior proceeding, we set forth the data and software we used in
evaluating the apportionment plans and alternative plans. See In re Apportionment
Law—March 2012, 37 Fla. L. Weekly at S186. In evaluating the revised Senate
plan and alternative plans in this case, we used the same data and software, with
the exception of utilizing Maptitude, and not ESRI, to generate Reock compactness
scores.




of both those supporting and those opposing the plan.” The Court has also
considered the alternative plans that both the Florida Democratic Party (FDP) and
the Coalition have submitted in support of their arguments. Finally, the Court has
held oral argument. For the reasons set forth in this opinion, we declare the
redrawn plan apportioning the districts for the Florida Senate to be constitutionally
valid under the Florida Constitution.
I. BACKGROUND
The Legislature originally passed Senate Joint Resolution 1176 (SJR 1176),

apportioning this state into 120 House districts and 40 Senate districts on February

2. The following parties have filed briefs in opposition to the redrawn
Senate plan: (1) the League of Women Voters of Florida, the National Council of
La Raza, and Common Cause Florida (together “the Coalition™); (2) the Florida
Democratic Party (FDP); and (3) the Florida State Conference of NAACP
Branches (NAACP). The Florida Senate was the only party to file an answer brief.

The following parties filed comments. The City of Lakeland filed a
comment stating that it supported the Senate districts as set forth in SJR 2-B, but
requesting that the city be preserved within one district in the event this Court
invalidated the plan. The Florida State Association of Supervisors of Elections
filed a comment directed to the applicable time frames that Florida’s Supervisors
of Elections are mandated to follow. The Secretary of State filed a comment
providing a summary of various statutory deadlines and other legal requirements
that pertain to Florida’s elections. This comment includes a discussion as to the
Department of Justice’s preclearance of the five Florida counties covered under
Section 5 of the Federal VVoting Rights Act.

Finally, Marion County submitted a letter to the Court protesting the
division of Marion County into three separate districts. Because the letter was
received after the deadline for submissions had passed and did not otherwise
comply with the Court’s March 13, 2012, scheduling order, the Court struck the
letter and has not considered it in reaching its decision.
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9, 2012. The next day, the Attorney General filed a petition in this Court for a
declaratory judgment to determine the validity of the legislative apportionment
plans contained within SJR 1176. Following the Attorney General’s filing, this
Court “permit[ted] adversary interests to present their views,” as required by article
[11, section 16(c), of the Florida Constitution. The Court also permitted opponents
of the legislative apportionment plans to submit alternative plans.®

In reviewing the validity of the apportionment plan, this Court first
examined the historical evolution of article 111 of the Florida Constitution, noting
that prior to 2010, the Court’s review was limited to determining whether the
Legislature’s apportionment plans

complied with (1) the general provisions of the United States

Constitution, which set forth the one-person, one-vote standard under

the Equal Protection Clause, and (2) the specific provisions of the

state constitution, article 11, section 16(a), requiring districts to be

“consecutively numbered” and to consist of “contiguous, overlapping
or identical territory.”

In re Apportionment Law—March 2012, 37 Fla. L. Weekly at S181. A review of

the Court’s precedent revealed that prior to 2010, Florida’s constitutional
requirements were “not more stringent than the requirements under the United

States Constitution.” 1d. at S182 (quoting In re Constitutionality of House Joint

3. In that proceeding, this Court received alternative plans from only one
opponent, the Coalition. See In re Apportionment Law—March 2012, 37 Fla. L.
Weekly at S186.




Resolution 1987 (In re Apportionment Law—2002), 817 So. 2d 819, 824 (Fla.

2002)).

After the voters approved Amendment 5 (Fair Districts Amendment) for
inclusion in the Florida Constitution on November 2, 2010, the standards
governing legislative apportionment “greatly expand[ed],” restraining “legislative
discretion in drawing apportionment plans.” 1d. at S181. The “overall goal” of
this amendment was “[t]o require the Legislature to redistrict in a manner that
prohibits favoritism or discrimination, while respecting geographic considerations”
as well as “to require legislative districts to follow existing community lines so that
districts are logically drawn, and bizarrely shaped districts . . . are avoided.” Id.

(quoting Advisory Op. to Att’y Gen. re Standards for Establishing Legislative Dist.

Boundaries, 2 So. 3d 175, 181, 187-88 (Fla. 2009) (plurality opinion)). The Fair
Districts Amendment—now codified in the Florida Constitution as article 111,
section 21—imposed upon the Legislature “more stringent requirements as to
apportionment than the United States Constitution and prior versions of the state
constitution.” Id.

This Court succinctly summarized the new standards guiding the
apportionment process of this state in the following manner:

The new standards enumerated in article I11, section 21, are set forth

In two tiers, each of which contains three requirements. The first tier,

contained in section 21(a), lists the following requirements: (1) no
apportionment plan or district shall be drawn with the intent to favor
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or disfavor a political party or an incumbent; (2) districts shall not be
drawn with the intent or result of denying or abridging the equal
opportunity of racial or language minorities to participate in the
political process or to diminish their ability to elect representatives of
their choice; and (3) districts shall consist of contiguous territory. The
second tier, located in section 21(b), lists three additional
requirements, the compliance with which is subordinate to those listed
in the first tier of section 21 and to federal law in the event of a
conflict: (1) districts shall be as nearly equal in population as is
practicable; (2) districts shall be compact; and (3) where feasible,
districts shall utilize existing political and geographical boundaries.
See art. I, § 21(b), Fla. Const. The order in which the constitution
lists the standards in tiers one and two is “not [to] be read to establish
any priority of one standard over the other within that [tier].” Art. III,
§ 21(c), Fla. Const.

Id. The Court then defined these new standards and the manner in which they
interact. See id. at S187-97.

After extensively reviewing the various objections raised by opponents to
the original House and Senate apportionment plans with these standards at the fore,
the Court held “the challengers [had] demonstrated that the Senate plan, but not the
House plan, violate[d] the constitutional requirements.” 1d. at S212. The Court
therefore entered a judgment declaring “the Senate plan constitutionally invalid
and the House plan constitutionally valid.” 1d. We agreed with the House that
“[t]he language of Senate Joint Resolution 1176 establishe[d] that the Legislature
intended the Senate and House plans to be severable from each other in the event
either plan was held invalid.” Id. “Because we [had] declare[d] the House’s

apportionment plan to be valid, the only plan that need[ed] to be redrawn by the



Legislature [was] the Senate plan.” Id.
As to this Court’s specific objections to the Senate plan, we concisely set
forth our holding with the goal of providing direction to the Legislature:

We have held that Senate Districts 1, 3, 6, 9, 10, 29, 30, and 34
are constitutionally invalid. The Legislature should remedy the
constitutional problems with respect to these districts, redrawing these
districts and any affected districts in accordance with the standards as
defined by this Court, and should conduct the appropriate functional
analysis to ensure compliance with the Florida minority voting
protection provision as well as the tier-two standards of egual
population, compactness, and utilization of existing political and
geographical boundaries. As to the City of Lakeland, the Legislature
should determine whether it is feasible to utilize the municipal
boundaries of Lakeland after applying the standards as defined by this
Court. ... Finally, we have held that the numbering scheme of the
Senate plan is invalid. Accordingly, the Legislature should renumber
the districts in an incumbent-neutral manner.

Id. at S212-13.

This Court’s holding was fourfold, directing the Legislature to (1) redraw
the eight invalid districts and those districts affected by the redrawing with this
Court’s interpretation of the standards as a guidepost; (2) conduct a functional
analysis of voting behavior for the purposes of complying with Florida’s mimority
voting protection provision; (3) determine whether it would be feasible to utilize
the municipal boundaries of the City of Lakeland after applying the standards as
defined by this Court; and (4) adopt an incumbent-neutral numbering scheme. As
to the remainder of the challenges, this Court concluded that the opponents of the

Senate plan failed to establish any constitutional violation with respect to other
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districts, including Districts 4, 15, 25, 26, 28, 33, 35, 36, and 38. 1d. at S209-10.

The Court did not instruct the Legislature to redraw the entire plan or to
change other, unspecified districts, although we recognized that correcting
constitutional deficits as to certain districts may require changes to districts that
were not specifically declared invalid. See id. at S212-13 (“The Legislature should
remedy the constitutional problems with respect to these districts, redrawing these
districts and any affected districts in accordance with the standards as defined by
this Court . .. .”). Indeed, the Court cautioned that “[1]n redrawing the
apportionment plan, the Legislature [was] by no means required to adopt the
Coalition’s alternative Senate plan.” Id. at S213. We expressed that our role was
not one of “dictat[ing] the apportionment plan that the Court would draw,” but one
of “provid[ing] the Senate with sufficient guidance in our interpretation of the
standards and our application of those standards.” Id. at S212. In other words, the
Court “provided the Legislature with parameters for the application of the
standards to the apportionment plan” and “attempted to provide the Legislature
with direction as to the specific constitutional problems that . . . [had] been proven
and to the general problems with the entire Senate plan.” 1d.

In response to this Court’s March 9, 2012, declaratory judgment, and in
accordance with article 111, section 16(d), the Governor called a fifteen-day special

legislative apportionment session to enable the Legislature to “adopt a joint



resolution conforming to the judgment of the supreme court.” Id. at S213 (quoting
art. 111, 8 16(d), Fla. Const.). The Legislature reconvened to accomplish this task,
during which several committee hearings and floor debates ensued.® At least one
entire Senate committee hearing was dedicated to the issue of renumbering, after
which the Senate decided upon a lottery method for randomly assigning districts
with either even or odd numbers.

On March 27, 2012, the Legislature passed SJR 2-B, which again
apportioned this state into forty Senate districts. The Legislature’s revised Senate
plan redrew the eight previously invalidated districts and also changed the
boundaries of multiple other districts, which the Senate asserts were the result of
the changes made to the eight invalidated districts. Because of the Senate’s
revisions, twenty-six of the original forty Senate districts were reconfigured in
some manner, with the City of Lakeland now kept wholly within one Senate
district. The revised Senate plan also randomly renumbered each legislative
district, and no one challenges the new numbering or the process by which the
districts were renumbered.

Following the passage of SJR 2-B, and pursuant to article 111, section 16(c),

4. The Senate Committee on Reapportionment met on three separate dates:
March 14, 20, and 21, 2012. The Senate debated the revised apportionment plan
on March 22, 2012. The House Redistricting Committee met on March 14 and 26,
2012. The House debated the revised apportionment plan on March 27, 2012.
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the Attorney General has again petitioned this Court to determine the validity of
the revised Senate apportionment plan contained in that joint resolution. This
Court has “permit[ted] adversary interests to present their views.” Art. I, § 16(c),
Fla. Const. “Under this Court’s plenary authority to review legislative
apportionment plans, we now have ‘jurisdiction to resolve all issues by declaratory
judgment arising under article III, section 16(c), Florida Constitution.” ” In re

Apportionment Law—March 2012, 37 Fla. L. Weekly at S182 (quoting In re

Apportionment Law Appearing as Senate Joint Resolution 1 E, 1982 Special

Apportionment Session (In re Apportionment Law—1982), 414 So. 2d 1040, 1045

(Fla. 1982)).
1. ANALYSIS
As we stated in our prior opinion, the “overarching question to be considered
by the Court in this declaratory judgment proceeding is the constitutional validity

of the plans contained within the Legislature’s joint resolution of apportionment.”

Id. at S183 (citing In re Apportionment Law—2002, 817 So. 2d at 824; In re

Apportionment Law—1982, 414 So. 2d at 1052). The Court makes this

determination “by examining whether the Legislature has operated within the
constitutional limitations placed upon it when apportioning the state’s legislative
districts.” Id.

Although the Legislature’s apportionment plans “come to this Court with an
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initial presumption of validity,” the “process in apportionment cases is far different
than the Court’s review of ordinary legislative acts, and it includes a commensurate
difference in our obligations.” Id. at S184. “In this type of original proceeding,
the Court evaluates the positions of the adversary interests, and with deference to
the role of the Legislature in apportionment, the Court has a separate obligation to
independently examine the joint resolution to determine its compliance with the
requirements of the Florida Constitution.” 1d. This Court is “responsible for
measuring legislative acts ‘with the yardstick of the Constitution,” ™ id., and
judicial relief is warranted “where the Legislature has ‘fail[ed] to reapportion
according to federal and state constitutional requisites.” > Id. (quoting In re

Apportionment Law—2002, 817 So. 2d at 824).

Opponents of the apportionment plan bear the burden of establishing a
constitutional violation. See id. at S201 (“[T]he FDP has failed to satisfy its
burden of proof with respect to these two districts.”). However, facial invalidity
need not be proven beyond a reasonable doubt. See id. at S185. Instead, “this
Court will defer to the Legislature’s decision to draw a district in a certain way, so
long as that decision does not violate the constitutional requirements.” 1d.
“[U]nderstanding that the Court’s responsibility is limited to ensuring compliance
with constitutional requirements, and endeavoring to be respectful to the critically

important role of the Legislature,” the Court’s “duty ‘is not to select the best plan,
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but rather to decide whether the one adopted by the legislature is valid.” > 1d.

(quoting In re Senate Joint Resolution 2G, Special Apportionment Session 1992

(In re Apportionment Law—1992), 597 So. 2d 276, 285 (Fla. 1992)). “Where the

legislative decision runs afoul of constitutional mandates, this Court has a
constitutional obligation to invalidate the apportionment plan.” Id.

It is with this standard and the constitutional framework set forth in article
I11, sections 16 and 21, of the Florida Constitution in mind that we review the
opponents’ various challenges to the revised Senate plan. We begin with an
evaluation of the opponents’ generalized challenges. These challenges focus on
improper intent and the functional analysis of minority voting behavior for the
purposes of analyzing compliance with Florida’s minority voting protection
provision. Then, we consider the challenges to individual districts brought by the
opponents. Finally, we conclude that the opponents have failed to satisfy their
burden of demonstrating any constitutional violation in this facial review.

A. General Challenges to the Revised Senate Plan

1. Intent to Favor or Disfavor a Political Party or an Incumbent
In the current proceeding, both the FDP and the Coalition allege that the
Senate apportionment plan, as redrawn, impermissibly favors incumbents as a
whole. These challenges, taken together, assert that the new plan avoids pitting

incumbents against each other, the new plan retains the core of previous districts
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for multiple incumbents, and the partisan balance of the plan demonstrates a severe
partisan skew.

In challenging the invalidated Senate plan in the prior proceeding, the
opponents asserted similar challenges.® After considering the challenges, we did
not direct the Legislature to redraw the entire Senate plan, but rather directed its
attention to remedying specific constitutional deficiencies. In this proceeding, we
must be mindful that we are reviewing the Senate plan after the Legislature has
redrawn it pursuant to our March 2012 decision. Here, the FDP and Coalition have
failed to present new facts demonstrating the Legislature redrew the plan with an
improper intent. In light of the posture of this case, this Court’s direction in its
prior decision, and the facts in this record, we reject these challenges.

2. NAACP’s Challenge
The NAACP primarily asserts that this Court lacks sufficient evidence to

undertake a functional analysis of minority voting behavior for the purposes of

5. The FDP and Coalition asserted that the invalidated Senate plan as a
whole violated the constitutional prohibition on intent to favor a political party or
an incumbent because incumbent senators were interviewed by staff and asked
about their districts before the districts were drawn, the plan as a whole over-
packed Democrats into certain districts to prevent them from influencing other
districts, the plan was designed to favor incumbents because no incumbent was
paired against any other incumbent and the new districts retained large percentages
of the population from their predecessor districts, and the numbering scheme of the
Senate plan favored incumbents by providing them with longer terms than they
would have ordinarily received. The Legislature has since renumbered the plan in
an incumbent-neutral manner.
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analyzing whether challenged districts comply with Florida’s provision prohibiting
the diminishment of racial or language minorities’ ability to elect representatives of
choice. As areas of particular concern, the NAACP points to two black minority
Senate districts, Redrawn District 9 in Duval County and Redrawn District 31 in
Broward County.

Although the NAACP acknowledges that a functional analysis does include
a review of the types of data this Court previously considered,® the group
nevertheless contends that where the minority population percentage of an
“ “ability to elect’ district is lowered and pushed to the very edge of that ability,” a
“risk” arises that the minority group will lack the ability to elect candidates of its

choice. The NAACP asserts that in such an instance, the Legis lature must

demonstrate that the plan will not result in diminishment. The NAACP’s position

erroneously inverts the burden of proof. See In re Apportionment Law—March
2012, 37 Fla. L. Weekly at S221 n.26 (noting that Florida’s constitutional

provision does “not incorporate the portion of Section 5 placing the burden of

6. In facially evaluating whether a given district would lead to diminishment
under Florida law, this Court specifically considered the following relevant data
sets: (1) voting-age population broken down by race; (2) political and minority-
group breakdowns of the 2010 gubernatorial election; (3) political and minority-
group breakdowns of the 2008 presidential election; (4) political and minority-
group breakdowns of the 2006 gubernatorial election; (5) political and minority -
group breakdown of voters from the 2010 general election, including both
registered voters and those registered voters who actually voted; and (6) political
and minority-group breakdowns of the 2010 primary elections.
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proof on the covered jurisdiction to establish the requirements necessary to obtain
preclearance”).

The information the NAACP requests this Court to consider, which includes
data regarding endogenous’ and racially contested elections to discern racial
polarization, is undoubtedly relevant to a functional analysis of minority voting
behavior. Nothing in our prior opinion precludes the Legislature from considering
prospectively the type of information that the NAACP requests the Court to
evaluate in this proceeding. Fatal to the NAACP’s claim, however, is the group’s
acknowledgment that the information it wishes the Court to consider is not before
this Court; the group expressly recognizes that “[t]his Court does not currently
have before it a record sufficient to determine the extent that significant reduction
of the black voting age population in a district would, in light of racially polarized
voting, diminish the ability of black voters to continue electing their candidate of
choice.”

The NAACP further advances that the 2010 United States Senate and the
2008 presidential elections results are probative in assessing the presence and
extent of racially polarized voting, in that each election pits a black candidate

against non-black candidates. However, the NAACP then concedes that the

7. Endogenous races are elections in a single district that are held for the
purpose of electing that district’s legislative representative. Bone Shirt v.
Hazeltine, 461 F.3d 1011, 1020 n.8 (8th Cir. 2006).
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available data “does not include a sufficient number of racially-contested
elections” and that the foregoing elections “are not overwhelmingly probative of
the extent of racially polarized voting.” The NAACP’s contention that there is a
“risk” in Florida that Redrawn Districts 9 and 31 will diminish the ability of black
voters to elect representatives of their choice is not based on facts, but on
speculation. In essence, the NAACP asserts that there is simply insufficient
evidence from which to conclude that Redrawn Districts 9 and 31 will meet
constitutional requirements. Because the NAACP’s position erroneously inverts
the burden of proof in this proceeding, and the NAACP has not met its burden of
proof, we reject all aspects of this claim.

B. Challenges to Individual Senate Districts

1. Barred Challenges

Both the FDP and the Coalition challenge numerous districts in this
proceeding that the Court did not previously declare to be in violation of
constitutional requirements and that the Legislature did not materially alter when it
redrew the Senate plan. The Senate asserts that this second-phase proceeding is
limited to reviewing only whether the Legislature complied with the Court’s
specific mandate.

In its brief, the Senate asserts that the principle of res judicata applies to bar

this Court’s consideration of challenges to districts that were not changed, although
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at oral argument the Senate focused on the notion of “fundamental fairness.”
Specifically, the Senate argues that given the posture of these proceedings, it
would be fundamentally unfair to allow opponents to object to unchanged districts
because these arguments could have been presented in the opponents’ initial
challenges and the Legislature no longer has the ability to remedy any defects this
Court would now identify.

Where a judgment on the merits was reached in a prior action, the principle
of res judicata will bar “a subsequent action between the same parties on the same

cause of action.” Youngblood v. Taylor, 89 So. 2d 503, 505 (Fla. 1956).

Importantly, this rule also applies to claims that could have been raised in the

former proceeding. Id. This Court has fully explained res judicata as follows:

Inhering in all courts of civilized nations and, as is said in one case, an
obvious rule of expediency and justice, res adjudicata is a
fundamental doctrine universally recognized. No better enunciation
of it, perhaps, can be found than that given by Black in his work on
Judgments. He states it in two main rules, as follows: First, a point
which was actually and directly in issue in a former suit, and was
there judicially passed upon and determined by a domestic court of
competent jurisdiction, cannot again be drawn in question in any
future action between the same parties or their privies, whether the
causes of action in the two suits be identical or different; and,
Second, a judgment rendered by a court of competent jurisdiction, on
the merits, is a bar to any future suit between the same parties or their
privies upon the same cause of action, so long as it remains
unreversed. Black on Judgments (2d Ed.) vol. 2, 8 504.

Fla. Dep’t of Transp. v. Juliano, 801 So. 2d 101, 105 (Fla. 2001) (quoting

McGregor v. Provident Trust Co., 162 So. 323, 327 (Fla. 1935)). “Thus, the
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doctrine of res judicata provides finality to judgments, predictability to litigants,
and stability to judicial decisions.” 1d.

Res judicata, as well as the related concept of law of the case, are premised
on the assumption that the parties have had the ability to raise all necessary claims
and discover all necessary evidence to develop their cases. The Court’s review of
legislative apportionment is significantly different from the traditional types of
cases to which res judicata has been applied, which are traditional, adversarial
proceedings.

In contrast to traditional, adversarial proceedings, the Court’s review of
legislative apportionment under the Florida Constitution is unique. Based on the
restrictive time frames under the Florida Constitution, together with other inherent
limitations in the constitutional structure and the limited record before us, this
Court announced that the review would be restricted to a facial review of the plan
and that no rehearing would be permitted. As the Court explained:

The question then becomes how this Court will accomplish its
review in a meaningful way given the nature of this constitutionally
required proceeding. Undoubtedly, this Court is limited by time to be
able to relinquish for extensive fact-finding as we have undertaken in
other original proceedings, or to appoint a commissioner to receive

testimony and refer the case back to the appellate court together with
findings that are advisory in nature only.

In re Apportionment Law—March 2012, 37 Fla. L. Weekly at S185 (footnote

omitted). After determining that the Court could perform a meaningful facial
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review based on the use of technology and a review of alternative plans, the Court
concluded:
With our important responsibility to ensure that the joint
resolution of apportionment comports with both the United States and
Florida Constitutions, and with full awareness of the inherent
limitations in the process set out in the state constitution, we
undertake our constitutionally mandated review of the facial validity

of the Senate and House plans contained within Senate Joint
Resolution 1176.

1d. at S187.

There is no question that in now examining the redrawn districts, the Court
is not precluded from examining the plan as a whole to see if consistent principles
were applied by the Legislature in drawing the overall plan. Yet, the Court will not
ignore the effect of what occurred in our prior review, in which the Coalition and
the FDP filed comprehensive briefs raising multiple facial challenges. Based on
the issues raised, this Court reviewed the apportionment plan, determining, among
other things, that specific Senate districts must be declared invalid and providing
specific direction as to how to correct the problems. The Legislature’s task was
then to pass a new joint resolution “conforming to the judgment of the supreme
court.” Art. III, § 16(d), Fla. Const. The Legislature had only this one opportunity
to correct any deficiencies.

Now, both the Coalition and the FDP raise new challenges concerning

districts that they did not previously challenge and raise different challenges to
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some of the districts that they unsuccessfully challenged on other grounds.
Permitting these parties to raise challenges that clearly could have been addressed
in the first proceeding would allow a serial attack on the joint resolution in such a
manner that it would require this Court, rather than the Legislature, to draw the
apportionment plan. This would defeat the very purpose of article I11, section 16,
which gives to the Legislature the primary duty of drawing the plans and providing
the Legislature with one chance to correct any deficiencies.

With similar reasoning, the Court addressed a comparable circumstance in a

ballot summary case. See Advisory Op. to Att’y Gen. re Referenda Required For

Adoption & Amendment of Local Gov’'t Comprehensive Land Use Plans, 938 So.

2d 501 (Fla. 2006). There, the Court had previously held that the 2003 Proposed
Amendment could not be placed on the ballot because the first sentence of the
ballot summary was misleading and thus did not comply with section 101.161(1),

Florida Statutes. See id. at 502 (citing Advisory Op. to Att’y Gen. re Referenda

Required for Adoption & Amendment of Local Gov’t Comprehensive Land Use

Plans, 902 So. 2d 763 (Fla. 2005)).

In response, the sponsor again invoked the petition process of article XI,
section 3, to propose the same constitutional amendment, but this time removed the
first sentence of the ballot summary of the 2003 Proposed Amendment, which the

Court had previously found objectionable. 1d. at 503. The opponents then
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challenged other terms in the ballot title and summary as also being misleading.
The Court held as follows:

The opponents of the 2003 Proposed Amendment argued that
the phrase “local government comprehensive land use plans™ was
misleading. We did not address this argument in Land Use Plans.
However, because our opinions addressing citizen initiatives are
intended to enable proponents to remedy any flaws in the ballot
language, the fact that we found only the first sentence of the ballot
summary defective indicates that we implicitly rejected other
challenges to the ballot summary. To hold otherwise would allow
serial attacks on a proposed amendment, thwarting a proponent’s
efforts indefinitely.

... All alleged deficiencies with the terms in the ballot title and
summary should have been raised in the first case in which we
considered this proposed amendment. Allowing piecemeal attacks on
a proposed amendment would not only be fundamentally unfair to the
proponent of an amendment, it would be a misuse of the process for
approval of citizen initiatives. Cf. Juliano, 801 So. 2d at 105 (“[T]he
doctrine of res judicata provides finality to judgments, predictability
to litigants, and stability to judicial decisions.”).

1d. at 505 (emphasis added).

For the reasons addressed above, we hold that res judicata does not apply in
this case. However, we agree with the Senate that when reviewing this
apportionment plan after portions of the initial plan were held to violate
constitutional mandates, the Court must consider the fact that other districts were
either not challenged or challenges to those districts were rejected.

Certainly the Court understands that the Florida Constitution imposes a
critical obligation in the redistricting process to ensure that the constitutional

mandates are followed. However, the process must also work in an orderly and
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balanced manner. Although the challengers have asserted that the Court has
discretion to review the entire plan, the Court’s decision did not require the
Legislature to redraw the entire plan. It would be fundamentally unfair to entertain
challenges in this second-phase proceeding that could have been made and were
not, or to entertain challenges that were made and rejected, after the Legislature is
no longer able to correct any alleged deficiencies.

Based on the reasoning above, we briefly look at the challenges made by the
opponents to districts that were not materially changed in the redrawing to see if
those challenges could have been raised earlier. First, the opponents challenge
numerous districts that the Legislature did not change at all. Specifically, the
Coalition challenges Districts 17, 19, and 22 in the redrawn Senate plan (Districts
15, 19, and 22 in the prior plan, respectively), asserting among other things that
these districts should be declared invalid because they are an “egregious
gerrymander in order to prevent the creation of what would otherwise be a
naturally-occurring toss-up district in the area.” In addition, the Coalition
challenges District 18 in the redrawn Senate plan (District 20 in the prior plan) as
being non-compact and avoiding the use of existing political or geographical
boundaries in order to favor a member of the House who has declared his
candidacy for this open Senate district. In looking to the claims raised, the

Coalition could have brought them in the prior proceeding. As it would be
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fundamentally unfair to entertain such challenges now, we do not consider them.

In addition, the opponents also challenge particular districts that were
changed only minimally. We review such challenges to determine whether the
basis of the challenge could have been raised in the prior proceeding. The FDP
alleges that Redrawn District 32 (District 25 in the prior plan) is invalid because it
IS non-compact and is erroneously based on the communities of interest principle.
The Coalition also challenges this district as being drawn to benefit an incumbent.
The FDP asserts that Redrawn District 39 (District 40 in the prior plan) is invalid
because it is visually and statistically non-compact, crosses multip le geographical
and political boundaries, and lacks a tier-one justification. The Coalition contends
that the same district is non-compact and was drawn to favor incumbents and to
confine the influence of Democratic votes to as few districts as possible. Although
both of these districts underwent de minimis changes when the Legis lature redrew
the plans, the changes do not relate to the arguments raised. Thus, the parties do
not get a second bite at the apple—in other words, a second challenge to virtually
the same district—in this second-phase proceeding.

2. Districts Previously Invalidated, But Now Unchallenged

In our prior decision, we invalidated Districts 1 and 3 (now Redrawn

Districts 1 and 2) because when the Legislature drew these districts to create one

rural and one coastal district, the resulting districts violated two constitutional
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standards: compactness and utilizing existing political and geographical lines

where feasible. In re Apportionment Law—March 2012, 37 Fla. L. Weekly at
S205. In response, the Legislature reconfigured these districts by following county
and municipal boundaries. By doing so, the revised plan made both districts more
visually compact, a conclusion that is also supported by the mathematical
compactness scores. No party challenges either of these districts. We conclude
that the Legislature properly complied with this Court’s mandate.

We also declared prior District 30 (which resembled an upside-down
alligator) to be invalid because the district “violate[d] the Florida constitutional
standards that districts ‘shall be compact’ and utilize political and geographical
boundaries where feasible. Further, the failure to comply with the tier-two
standards, in the absence of any constitutionally valid justification, objectively
indicate[d] intent to favor an incumbent.” Id. at S208. The Legislature redrew this
district, which is now Redrawn District 23. Based on the new configuration, the
district is more visually compact and the mathematical scores for compactness bear
this out. Further, although under the invalidated Senate plan, this district retained
84.9% of the population of its predecessor district, when it was redrawn to become
more compact, that percentage dropped to 59.8%. No opponent challenges this
district. We conclude that the Legislature properly complied with this Court’s

mandate.
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3. Non-Barred Challenges to Individual Districts
District 8 (Northeast Florida)

The Coalition and the FDP challenge Redrawn District 8 in northeast
Florida. The FDP contends that Redrawn District 8 is invalid because it is non-
compact and splits counties. The Coalition argues that Redrawn District 8 is
invalid because it was configured with the intent to favor a political party and it
splits the City of Daytona Beach. The crux of the Coalition’s claim is that the
Legislature chose to split Daytona Beach’s Democratic community in order to
favor the Republican Party in Districts 6 and 8. Both the FDP and the Coalition
have submitted alternative plans to support their challenges. In its reply brief, the
NAACP asserts that the newly revised plan is detrimental to black voters in
Daytona Beach.

The districts presently challenged were reconfigured by the Legislature as a
result of redrawing northeast Florida after this Court held that District 6 in the
invalidated plan was unconstitutional. In revising the plan, Invalid District 6
became Redrawn District 9, Invalid District 9 became Redrawn District 6, and
District 8 retained the same number. In light of the Legislature’s reconfiguration
of Invalid District 6, the boundaries of which are now entirely within Duval
County, the configurations of Districts 8 and 9 in the invalidated Senate plan

(Redrawn Districts 8 and 6, respectively) were altered. District 7 to the northwest,
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a district consisting of and contained within three counties, remained unaltered.
After the region was redrawn, Redrawn District 6 is now composed of three whole
counties with additional population taken from northeast Volusia County,
including part of the City of Daytona Beach.® Redrawn District 8 is located in and
divides three counties: Volusia, Lake, and Marion. It is these county and city
splits, as well as the asserted non-compactness of Redrawn District 8, upon which
the challengers rely.

The Senate justifies the decision to draw the boundary between Redrawn
Districts 6 and 8 through Daytona Beach on the basis of the need to equalize
population. In other words, rather than draw population from Clay County in
District 7—and thereby altering a compact district that was previously
unchallenged—when reconfiguring this area, the choice was made to enter VVolusia
County. During the Senate floor debate, the only alternative plan submitted for
consideration and debate affected the northeastern region of Florida, including
District 7, without a commensurate increase in compliance with Florida’s
constitutional requirements. Both of the alternative plans submitted to this Court
also substantially alter District 7, rendering Redrawn District 6 less compact and

making other trade-offs in northeast Florida. See In re Apportionment Law—

8. Without this additional population, Redrawn District 6 would have been
under-populated by more than 100,000 people.
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March 2012, 37 Fla. L. Weekly at S185 (recognizing that our duty “is not to select
the best plan, but rather to decide whether the one adopted by the legislature is

valid” (quoting In re Apportionment Law—1992, 597 So. 2d at 285)).

Further, although the Coalition asserts that “[b]y splitting Daytona Beach,
which votes heavily Democratic, the Legislature was able to maintain Republican
performance in Districts 6 and 8,” reconfiguring the districts in the manner under
the alternative plans has only a minor effect on the political composition of
Redrawn District 8 and little to no effect on Redrawn District 6. Redrawn District
8 1s competitive under the Legislature’s plan and remains competitive in both of
the alternative plans before this Court. In all three plans, Governor Scott (R)
would have won the 2010 gubernatorial election, President Obama (D) would have
won the 2008 presidential election, former Governor Crist (R) would have won the
2006 gubernatorial election, and registered Democrats would outnumber registered
Republicans. Moreover, in all three plans, Redrawn District 6 remains a solidly
Republican-performing district.

In light of the posture of this case and the fact that District 7 was previously
unchallenged, is compact, and is composed solely of three whole counties and that
reconfiguring this area requires making Redrawn District 6 less compact, we
cannot conclude on the record in this second-phase proceeding that District 8 is

facially invalid. The FDP and the Coalition have failed to carry their burden of
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proof to demonstrate that District 8 was drawn with the intent to favor a political
party.
Districts 10, 13, and 14 (Orlando Area)

Redrawn Districts 10, 13, and 14 are challenged (Districts 13, 10, and 14 in
the invalidated Senate plan, respectively). The Coalition contends that Redrawn
Districts 10 and 13 were “tailor-made” for two incumbents and that the Legislature
failed to eliminate the constitutionally suspect appendage. The FDP challenges
Redrawn District 13 on the grounds that it is non-compact and still has an
appendage. The FDP also summarily challenges Redrawn District 14 on the
grounds of compactness.

These districts are located in the Orlando area, which was redrawn as a
result of this Court invalidating District 10 (now Redrawn District 13) during the
prior apportionment proceeding. This Court specifically invalidated District 10 in
that plan (now Redrawn District 13) on the grounds that it was non-compact and
appeared to be drawn to favor an incumbent who lived in the “appendage” located

on the eastern side of the district. In re Apportionment Law—March 2012, 37 Fla.

L. Weekly at S208. The shape of District 10 was necessarily related to the shapes
of neighboring minority Districts 12 and 14, but the Senate in drawing Districts 12
and 14 did not perform a functional analysis. See id. at S208 & n.52. District 12

was “a coalition district with a 40.0% black [voting-age population (VAP)] and
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20.9% Hispanic VAP.” Id. at S207. District 14 was a “new Hispanic majority-
minority district with a Hispanic VAP of 50.5%; there was no predecessor
Hispanic majority-minority district in the 2002 Senate plan.” 1d.

In redrawing the Orlando area, the Legislature conducted a functional
analysis of the minority districts and evaluated whether they could be drawn more
compactly and whether the appendage could be eliminated. This stands in stark
contrast to the approach taken when drawing the now-invalidated Senate plan, in
which “[n]othing in the record reflect[ed] that the process of drawing the districts
in this area recognized the importance of balancing the constitutional values.” Id.
at S208. The Legislature redrew District 12 and slightly changed District 14,
eliminating the narrow corridor between them. The Legislature concluded,
however, that it could not completely eliminate the appendage without impairing
minority voting rights in Districts 12 and 14, and it drew the resulting district
(Redrawn District 13) east of Orlando by following county lines where possible.

The available evidence does not support the Coalition’s argument that
Redrawn Districts 10 and 13 were “tailor-made” for two incumbents. Redrawn
District 13 retains only 12.3% of its predecessor district, and two incumbents are
located in Redrawn District 13. The Coalition’s assertion of an after-the-fact
announcement that one of the incumbents would be moving to a neighboring

district does not demonstrate on this record that the Legislature redrew these
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districts with impermissible intent.

The Coalition and the FDP’s alternative plans do not demonstrate that the
redrawn Orlando districts are invalid. The Coalition’s plan does not eliminate the
“appendage,” but rather configures it differently. The FDP’s alternative plan
eliminates the appendage by incorporating it into Districts 12 and 14, reducing the
black VAP in FDP District 12 to 31.3% and the Hispanic VAP in FDP District 14
to 46.5%. A functional analysis as to FDP District 12 raises concerns that the
district will not perform as one in which black voters will likely have the ability to
elect the representatives of their choice. FDP District 12 would perform
Democratic,” but black voters would make up less than a majority of Democrats,™
and black voters would not have controlled the Democratic primary (only 38.7% of
the Democrats voting in the 2010 primary would have been black). Further, the
reduction of District 14’s Hispanic VAP below a majority raises potential Section

2 issues. Mt

9. FDP District 12 would have voted 60.5% for Sink (D) in the 2010
gubernatorial election, 64.5% for Obama (D) in the 2008 presidential election, and
49.3% for Davis (D) in the 2006 gubernatorial election. Democrats would make
up 50.1% of the registered voters.

10. 44.9% of the Democrats would be black. As to the registered voters
who actually voted in the 2010 general election, Democrats would make up 48.3%
of the registered voters and 43.0% of the Democrats would be black.

11. Because District 14 has no predecessor district, retrogression is not a
concern in this proceeding.
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On this record, we conclude that the Coalition and the FDP have not carried
their burden of proof to demonstrate that the redrawn Orlando districts are
constitutionally invalid.

Districts 21 and 26 (Heartland area)

The Coalition challenges Redrawn Districts 21 and 26. Specifically, the
Coalition argues that a last-minute amendment was intended to provide safe, open
seats for two Republican candidates (one a House representative, the other a
former House representative) who would have otherwise had to run against one
another in a Republican primary. These districts were initially redrawn as a result
of the decision to make the City of Lakeland whole in the redrawn plan and were
then amended during the Senate debate to move Plant City into a Hillsborough
County district.

Contrary to the Coalition’s assertion, we conclude that the record does not
demonstrate that an improper intent behind the amendment was “obvious.” The
amendment not only moved Plant City, but it also made improvements to the plan.
It moved the line of District 24 to follow a county boundary and also moved part of
the boundary for District 21 to follow a county boundary where it did not before.

In addition, the amendment improved the compactness of the affected districts.

This is not a situation where an odd-shaped district or appendage reaches out

to clearly encompass an incumbent. See, e.g., In re Apportionment Law—March
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2012, 37 Fla. L. Weekly at S208 (“[W]e conclude that District 10, which is
visually non-compact and clearly encompasses an incumbent in an appendage, is
constitutionally defective.””). Rather, the amendment made improvements—both
with respect to following county boundaries and compactness—and was based on a
logical justification. Finally, we note that both the Coalition and the FDP’s
alternative plans also place the two candidates in separate Senate districts. On this
record, we conclude that the Coalition has failed to carry its burden of proof.

The FDP also raises a challenge to Redrawn District 21 on a different basis,
summarily asserting that while Redrawn District 21 is relatively compact
according to quantitative measures, it is visually non-compact and crosses through
a number of county boundaries. The FDP states that Redrawn District 21 was
configured to favor an incumbent.

Although the FDP asserts that Redrawn District 21 was drawn to benefit an
incumbent, it does not offer any supporting argument, but instead notes that
neighboring Redrawn District 32 retains a high percentage of its prior population.
The FDP relies on its alternative plan, which it claims is more compact. However,
the FDP’s plan only makes slight improvements to the compactness of Redrawn
District 21 and makes wide-sweeping changes to the surrounding area, including
changes to a district to which we rejected a challenge in the last proceeding

(Redrawn District 32, which was District 25 in the invalidated Senate plan). We
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conclude that the FDP has failed to establish a constitutional violation with respect
to this district.
I1l. CONCLUSION

In the prior proceeding, this Court directed the Legislature to adopt a new
joint resolution of legislative apportionment conforming to the judgment of the
Court. Pursuant to this Court’s directive, the Legislature adopted a revised Senate
apportionment plan that sought to remedy the constitutional infirmities apparent on
the face of the invalidated Senate plan. In this proceeding, we conclude that the
opponents have failed to demonstrate that the revised Senate plan as a whole or
with respect to any individual district violates Florida’s constitutional
requirements. Therefore, pursuant to article 111, section 16(c), of the Florida
Constitution, the Court enters this declaratory judgment declaring the revised
Senate apportionment plan as contained in Senate Joint Resolution 2-B to be
constitutionally valid under the Florida Constitution.

No motion for rehearing shall be entertained. This case is final.

It is so ordered.
PARIENTE, LEWIS, and LABARGA, JJ., concur.
PARIENTE, J., concurs with an opinion.
CANADY, C.J., and POLSTON, J., concur in result.

PERRY, J., concurs in part and dissents in part with an opinion, in which
QUINCE, J., concurs.

PARIENTE, J., concurring.
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“The people made the constitution, and the people can unmake it. It is the
creature of their will, and lives only by their will.” So said Chief Justice John

Marshall nearly two centuries ago. See Cohens v. Virginia, 19 U.S. (6 Wheat.)

264, 389 (1821). The Florida Constitution is “not a grant of power but a limitation

upon power” of the government. In re Senate Joint Resolution of Legislative

Apportionment 1176 (In re Apportionment Law—March 2012), 37 Fla. L. Weekly

S181, S182 (Fla. Mar. 9, 2012).

In 2010, the people of this state passed Amendment 5 (the Fair Districts
Amendment), which imposed significant limitations upon the power of the
Legislature to apportion legislative districts. As adopted, those limitations, which
are now codified in article 111, section 21, of the Florida Constitution, were entitled
“standards for establishing legislative district boundaries.” By approving the Fair
Districts Amendment, the voters of this state clearly expressed that employing
partisan favoritism to draw legislative districts was prohibited and that neutrality to
partisan and incumbent interests was required.

Notwithstanding the goal of this new amendment, the structural and
temporal constraints placed upon this Court by article 11, section 16, of the Florida
Constitution remained the same. In other words, the Fair Districts Amendment
engrafted new and expansive standards onto an old constitutional framework

unsuited for such inquiry. As explained by Justice Lewis in his concurring opinion
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in the prior proceeding, the thirty-day time limit was reasonable in 1968 given the
very limited review envisioned by the drafters of the provision. See In re

Apportionment Law—March 2012, 37 Fla. L. Weekly at S213 (Lewis, J.,

concurring). Yet, the structure meant to accommodate a limited review remains
unchanged, despite the addition of extensive new standards that “dramatically
alter[ed] the landscape with respect to redistricting.” Id. at S184 (majority op.).
For the first time this year, the Legislature has had to adhere to the newly
enacted constitutional standards and the first time this Court has had to interpret
and apply the standards, presenting unique challenges for the Legislature, the
opponents, and the Court. First, neither the House nor the Senate had the benefit

of this Court’s interpretation of the constitutional standards pefore the initial plans

were drawn. Second, the opponents did not have the assistance in the initial
proceeding of this Court’s guidance on the importance of alternative plans in
allowing this Court to perform a meaningful facial review.

This Court had a formidable task in the first round of redistricting to both
interpret the newly enacted standards and then attempt to apply those standards in a
meaningful way when reviewing the 120 House districts and the 40 Senate districts
within thirty days. In this second-phase proceeding, during which this Court again
has only thirty days, the Court was faced with the challenge of looking at the

newly drawn districts and determining if the Senate adopted a new redistricting

-35-



plan “conforming to the judgment of the supreme court.” Art. III, § 16(d), Fla.
Const.

The Coalition and the FDP assert that the Court should re-examine all of the
districts and that the Court has a separate constitutional obligation to review the
plan for adherence to the constitutional standards even if no one objects. Counsel
for the FDP asserts that we have “total discretion.” 1 do not agree that this Court
has “total discretion” to substitute its policy preferences for legislative decisions.
Rather, this Court’s role is to determine whether a violation of the constitution has

been established. See In re Apportionment Law—March 2012, 37 Fla. L. Weekly

at S185 (“[T]his Court will defer to the Legislature’s decision to draw a district in a
certain way, so long as that decision does not violate the constitutional
requirements.”).

I have concurred in the majority’s conclusion that each opponent has failed
to satisfy its burden to demonstrate in this second-phase proceeding that the
revised Senate plan violates Florida’s constitutional requirements. I write,
however, to address barriers currently existing that appear to prevent the will of the
voters from being fully realized. The first is time—specifically, the extremely
strict time limitations under which the Legislature and this Court must both
operate. The second is the process, in that an inherently political body is

responsible for drawing the apportionment plans. The third is the standards set
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forth in the Amendment, which require this Court to discern the Legislature’s
“intent,” a difficult inquiry even under more realistic time frames.

The voters have spoken that neutrality, and not partisan politics, must be the
polestar of legislative apportionment. However, | am concerned that the
constraints relating to the time, the process, and the standards in combination have
prevented the will of voters as expressed by the passage of the Amendment from
being fully effectuated.

TIME CONSTRAINT: TIME ISNOT ON OUR SIDE

First, | examine the temporal constraints, both on this Court and on the

Legislature. This Court’s mandatory review, which must be undertaken within a
restrictive thirty-day time frame, is not easily reconciled with determining intent
and related issues. While we acknowledged that the Court’s role was
“unquestionably circumscribed by the extremely short time frame set forth in
article III, section 16(c), of the Florida Constitution,” we emphasized that “such a
limitation cannot deter the Court from its extremely weighty responsibility
entrusted to us by the citizens of this state through the Florida Constitution to
interpret the constitutional standards and to apply those standards to the legislative

apportionment plans.” In re Apportionment Law—March 2012, 37 Fla. L. Weekly

at S181. Although the constitutional provision “must never be construed in such

manner as to make it possible for the will of the people to be frustrated or denied,”
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id. at S193 (quoting Lewis v. Leon Cnty., 73 So. 3d 151, 153-54 (Fla. 2011)), the
limited thirty-day review makes it nearly impossible for the will of the people as
expressed in the Fair Districts Amendment to be fully realized.

Because the Court’s inquiry has greatly expanded with the passage of the
Fair Districts Amendment, including an examination of legislative intent in
drawing the district lines, the time limitations in our current constitutional
framework are no longer suitable. Working within a strict time period, this Court
Is realistically not able to remand for fact-finding, which creates concerns that are
compounded by the fact that the Court is constrained to the legislative record that
is provided to it. As Justice Lewis has now twice observed, “[t]he parameters of
our review simply do not allow us to competently test the depth and complexity of
the factual assertions presented by the opponents.” Id. at S213 (Lewis, J.,

concurring) (quoting In re Constitutionality of House Joint Resolution 1987, 817

So. 2d 819, 836 (Fla. 2002) (Lewis, J., concurring)).

Time is therefore the first critical barrier to a more meaningful review, and
those time limitations are apparent throughout the constitutionally mandated
process—not just this Court’s review. In fact, rather than the Legislature being
able to review and pass an apportionment plan shortly after the census data is
received, the Florida Constitution actually prevents the Legislature from passing a

joint resolution apportioning the state until “its regular session in the second year
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following each decennial census.” Art. III, § 16(a), Fla. Const. What this means in
practical terms is that the Legislature could not meet in “regular session” to
apportion the state until 2012, even though the decennial census data was
completed and delivered to the State of Florida by the United States Census Bureau
the previous year in mid-March 2011." Therefore, even though the Legislature
was able to conduct public meetings during 2011, which it did, and even though it
had a number of staff working on the mechanics of the redistricting software and
considering plans, the Legislature could not debate and pass a joint resolution until
2012. This delay compressed the process of apportionment, court review, and
redrawing the lines into a few short months before the qualifying period for
legislative candidates.*®

In this case, the Legislature convened for its regular session on January 10,
2012. The Legislature did not pass its joint resolution until February 9, 2012, and

the Attorney General filed the petition for declaratory judgment the very next day,

12. Press Release, United States Census Bureau, Media Advisory—Census
Bureau Ships Local 2010 Census Data to Florida (Mar. 16, 2011),
http://2010.census.gov/news/releases/operations/cb11-cn94.html.

13. As the comment filed by Secretary of State in this case explained,
during the statutory qualifying period, each person seeking nomination or election
to the Florida Legislature must file qualifying papers with the Department of State.
§ 99.061(1), Fla. Stat (2011). Among the qualifying documents is a candidate oath
identifying the specific legislative district sought by the candidate. 8
99.061(7)(a)2., Fla. Stat. (2011); R. 1S-2.0001, Fla. Admin. Code.
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February 10, 2012, requiring this Court to issue its final opinion within thirty days
as provided by the constitution. Then, after this Court held on March 9, 2012, that
the Senate plan was invalid, in accordance with the same constitutional framework,
the Governor was required to and did convene a special session within five days,
and the Legislature was then required to and did pass its new joint resolution
within the mandated fifteen days on March 27, 2012. The Attorney General filed
its petition on April 5, 2012, and this Court again had only thirty days to review
and determine whether to approve or invalidate the new plan.

Throughout this entire process, the Court was reminded by the Secretary of
State, who filed comments in both cases, that the qualifying period for all
legislative districts would commence on June 4, 2012, and would end on June 8,
2012, creating additional time pressures for this Court and continued uncertainty
for the candidates seeking to run for the legislative districts."* In addition, Florida
has five counties covered under Section 5 of the Federal VVoting Rights Act,
meaning that the Department of Justice or the District Court for the District of

Columbia must undertake its own separate review and pre-clear the apportionment

14. The Secretary of State emphasized in this case that “[c]andidate
qualifying is district-specific; a candidate cannot change districts after qualifying.
A legally-enforceable apportionment plan for the Florida Senate must be in place
before the qualifying period so that prospective candidates will be able to
determine whether they will run for office and in which district they will be
located.”
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plans. It has become clear that the time frames that were placed in the Florida
Constitution in 1968 are no longer realistic, especially in light of the newly enacted
Fair Districts Amendment. Unless the process is changed, the Legislature, and this
Court, will again in ten years be placed under these unrealistic time constraints.

Many of the other states do not have this long delay after the receipt of the
decennial census data. For example, in New Jersey, the apportionment must be
completed by a legislative apportionment commission shortly after receiving the
census data. See art. 1V, 8§ 3, § 1, N.J. Const. In fact, the majority of states (32 to
be exact) completed the initial apportionment plans for legislative districts in 2011,
some of which were later struck down by courts or amended.™

| would urge the Legislature in the next session and the Constitutional
Revision Commission when it meets in 2018 to study the process with particular
attention to the concerns of time. Unquestionably, a longer time frame in which
the Legislature can debate and adopt a plan and this Court can review the plan
would constitute a more orderly approach.

PROCESS CONSTRAINT: THE POLITICS OF REDISTRICTING

Next, | address the concerns of process. The Florida Constitution continues

15. Those states are Alaska, Arkansas, California, Colorado, Connecticut,
Delaware, Georgia, Hawaii, Idaho, Illinois, Indiana, lowa, Louisiana,
Massachusetts, Michigan, Missouri, Nebraska, New Jersey, Nevada, North
Carolina, North Dakota, Ohio, Oklahoma, Oregon, Pennsylvania, South Carolina,
South Dakota, Texas, Utah, Virginia, West Virginia, and Wisconsin.
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to place discretion in the Legislature to draw electoral districts, but simultaneously
commands that the Legislature and individual legislators turn a “blind eye” to the
effects of drawing the lines when doing so. In other words, the Fair Districts
Amendment changed the standards governing the manner in which the Legislature
accomplishes that task, adding an express prohibition against partisan and
incumbent favoritism to eliminate the partisan nature of the apportionment process.
At oral argument, counsel for the Senate asserted that in light of the purpose
of the Fair Districts Amendment, when the Legislature apportioned the state into
legislative districts, it was “not looking at red and blue.” That certainly was the
intent behind the amendment. The question, however, is whether this purpose can
be truly effectuated when a political body is the body tasked with drawing the plan.
Politics are a seemingly “inevitable” consideration entering into the

apportionment calculus. In re Apportionment Law—March 2012, 37 Fla. L.

Weekly at S187. If it is this Court’s role to be the guardian of the constitution’s
intent, | believe that changes must be made to the process to ensure that the
purpose of the amendment—to take politics out of the apportionment equation—
can be fully realized. In my view, it would be wise at this juncture to seriously
examine the adoption of an independent apportionment commission to oversee this
inherently political task. This is not a criticism of those who drew the plans, but

simply an acknowledgment of the reality. “The desire of a political party to
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provide its representatives with an advantage in reapportionment is not a
Republican or Democratic tenet, but applies equally to both parties.” 1d. It is
undeniable that the “raw exercise of majority legislative power does not seem to be
the best way of conducting a critical task like redistricting, but it does seem to be
an unfortunate fact of political life around the country.” Id. (quoting Martinez v.
Bush, 234 F. Supp. 2d 1275, 1297 (S.D. Fla. 2002)).

The creation of an independent commission as a means to reform the process
Is not a novel concept. Other states have established independent redistricting
commissions to redraw legislative districts. See, e.g., Ariz. Const. art. IV, pt. 2, §
1(3) (added by initiative measure in 2000); Cal. Const. art. XXI, § 2 (added by
initiative measure in 2008); Idaho Const. art. 111, § 2(2) (created in 1994); Wash.
Const. art. I, § 43 (added by constitutional amendment in 1982). In fact, even in
Florida, numerous proposals have been advanced, but never adopted, for the
creation of such a commission over the years.

As far back as 1992—almost two decades before the Fair Districts
Amendment was approved by the voters of Florida—Justice Overton suggested
that an “independent reapportionment commission” would be a “more efficient and

less expensive process to develop a reapportionment plan.” In re Senate Joint

Resolution 2G, Special Apportionment Session 1992, 597 So. 2d 276, 286 (Fla.

1992) (Overton, J., concurring). Similarly, members of the 1998 Constitutional
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Revision Commission, including Commissioner Evans-Jones and Judge Barkdull,
submitted several proposals to amend the Florida Constitution by creating various
types of independent commissions to apportion this state into legislative districts.
See Fla. Const. Revision Comm’n, Proposal Nos. 85, 148, 162, 172, 177 (1998).
Most recently, this Court reviewed a citizen initiative petition to amend the
constitution to include tasking a commission with apportioning this state, but that
initiative was struck from the ballot as having a misleading ballot summary and not

containing a single subject. See Advisory Op. to Att’y Gen. re Indep. Nonpartisan

Comm’n to Apportion Legislative & Cong. Districts Which Replaces

Apportionment by Legislature, 926 So. 2d 1218, 1225-26, 1229 (Fla. 2006). Since

that time, no similar initiative or proposal has resurfaced in this state. In my view,
the time has come for this state to reevaluate the value of an independent
apportionment commission.

STANDARDS CONSTRAINT: IS INTENT
AN UNWORKABLE STANDARD?

Finally, I question whether an intent-based standard is the most effective for
accomplishing the goal of the Fair Districts Amendment. As explained above, one
of the overarching goals of the Amendment was to “require the Legislature to
redistrict in a manner that prohibits favoritism or discrimination.” In re

Apportionment Law—March 2012, 37 Fla. L. Weekly at S181 (quoting Advisory

Op. to Att’v Gen. re Standards for Establishing Legislative Dist. Boundaries, 2 So.
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3d 175, 181 (Fla. 2009)). In furtherance of that goal, the newly added standards
include the requirement that “[n]o apportionment plan or district shall be drawn
with the intent to favor or disfavor a political party or an incumbent.” Art. III, §
21(a), Fla. Stat. Importantly, this standard focuses on prohibiting drawing the
districts with impermissible intent.

Intent is a difficult, although not impossible, inquiry. At least five other
states share a similar constitutional or statutory requirement,™® but case law from
those states applying that standard has been scarce.”” Given the nature of our
review, this Court focused on “objective indicators of intent,” particularly

adherence to the tier-two standards of equal population, compactness, and utilizing

16. States that share a similar constitutional provision include California
and Washington. See, e.q., art. XXI, § 2(e), Cal. Const. (“Districts shall not be
drawn for the purpose of favoring or discriminating against an incumbent, political
candidate, or political party.”); Wash. Const. art. II, § 43(5) (“The commission’s
plan shall not be drawn purposely to favor or discriminate against any political
party or group.”). Idaho, lowa, Montana, and Oregon codify similar provisions by
statute. See lIdaho Code § 72-1506(8) (“Counties shall not be divided to protect a
particular political party or a particular ncumbent.”); lowa Code § 42.4(5) (“No
district shall be drawn for the purpose of favoring a political party, incumbent
legislator or member of Congress, or other person or group . . ..”); Mont. Code §
5-1-115(3) (“A district may not be drawn for the purposes of favoring a political
party or an incumbent legislator or member of congress.”); Or. Rev. Stat. §
188.010(2) (““No district shall be drawn for the purpose of favoring any political
party, incumbent legislator or other person.”).

17. One commentator has observed that “intent is difficult to identify and
courts in other states have been reluctant to enforce similar criteria.” Michael P.
McDonald, Redistricting Developments of the Last Decade—and What’s on the
Table in This One, 10 Election L.J. 313, 315 (2011).
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political and geographical boundaries where feasible. In re Apportionment Law—

March 2012, 37 Fla. L. Weekly at S188.

Here, the opponents of the revised Senate plan point to the unbalanced
effects of the plan as indicative of impermissible intent. Specifically, they contend
that the partisan balance of the plan demonstrates a severe partisan skew in favor
of the Republican Party. However, Florida’s amendment was intended to
“prohibit[] intent, not effect.” Id. (emphasis added). As counsel for the Senate
noted during oral argument, “there are going to be political consequences . . . but
the constitution does not prohibit adverse effect,” rather “[1]t prohibits adverse
intent.”

The Coalition and the FDP point to elections results data from the redrawn
Senate plan as demonstrating that the statewide partisan imbalance favors the
Republican Party. Below is a comparison of the invalidated Senate plan, the
redrawn Senate plan, the Coalition’s alternative plan, and the FDP’s alternative
plan using the metrics of registered voters, the 2010 gubernatorial election, the
2008 presidential election, and the 2006 gubernatorial election.

Registered Voters:
Statewide:' 53% Democrat 47% Republican

Invalidated Senate: 18 Democrat (45%) 22 Republican (55%)
Redrawn Senate: 19 Democrat (47.5%) 21 Republican (52.5%)

18. Reflecting percentage of individuals registered with the two major parties.

- 46 -



Coalition:
FDP:

20 Democrat (50%)
21 Democrat (52.5%)

2010 Gubernatorial Election:

20 Republican (50%)
19 Republican (47.5%)

Statewide:"
Invalidated Senate:
Redrawn Senate:
Coalition:

FDP:

2008 Presidential Election:

Statewide:
Invalidated Senate:
Redrawn Senate:
Coalition:

FDP:

Statewide:
Invalidated Senate:
Redrawn Senate:
Coalition:

FDP:

48% Sink (D)
14 Sink (35%)
15 Sink (37.5%)
18 Sink (45%)
17 Sink (42.5%)

51% Obama (D)
16 Obama (40%)
17 Obama (42.5%)
23 Obama (57.5%)
21 Obama (52.5%)

2006 Gubernatorial Election:

45% Davis (D)
13 Davis (32.5%)
12 Davis (30%)
13 Davis (32.5%)
13 Davis (32.5%)

49% Scott (R)
26 Scott (65%)
25 Scott (62.5%)
22 Scott (55%)
23 Scott (57.5%)

48% McCain (R)
24 McCain (60%)
23 McCain (57.5%)
17 McCain (42.5%)
19 McCain (47.5%)

52% Crist (R)
27 Crist (67.5%)
28 Crist (70%)
27 Crist (67.5%)
27 Crist (67.5%)

This partisan imbalance naturally raises questions. In this case, however, |
ultimately agree with the majority’s conclusion that “[i]n light of the posture of this
case, this Court’s direction in its prior decision, and the facts i this record,” the
Coalition and the FDP have “failed to present new facts demonstrating the

Legislature redrew the plan with an improper intent.” Majority op. at 13.

19. Reflecting percentage of overall statewide vote each candidate received.
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This does not mean that challenges on the basis of partisan imbalance should
always be rejected in the future. The Florida Constitution mandates that “[n]o
apportionment plan or district shall be drawn with the intent to favor or disfavor a
political party or an incumbent.” Art. III, § 21(a), Fla. Const. (emphasis added).
Clearly, under the plain text of the constitutional provision, this Court may
consider whether the overall plan was drawn with impermissible intent. In my
view, there is certainly a point at which severe partisan imbalance will reflect
impermissible intent. Defining that threshold for future cases, however, is a
difficult undertaking. It is a challenging task to discern impermissible from neutral
intent based on the data before this Court.

By comparison, Arizona has removed intent from the partisan-favoritism
inquiry by instead requiring “competitive districts” to the extent practicable. As

discussed in Arizona Minority Coalition for Fair Redistricting v. Arizona

Independent Redistricting Commission, 208 P.3d 676 (Ariz. 2009), the Arizona

Constitution requires the commission drawing an apportionment plan to abide by
the following principle: “To the extent practicable, competitive districts should be
favored where to do so would create no significant detriment to the other goals.”
Id. at 681 (quoting Ariz. Const. art. IV, pt. 2, § 1(14)). Further, the commission is
required to exclude “[p]arty registration and voting history data . . . from the mitial

phase of the mapping process[,]” but may use that data to “test maps for
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compliance.” Ariz. Const. IV, pt. 2, 8 1(15). Other states’ laws mandate that
districts shall not be drawn so as to unduly favor a person or political party without
an express intent or purpose element.

Restricted to only a facial review of the Legislature’s intent, there will be
times when this Court may seriously question the drawing of certain lines or the
partisan balance of the plan but nevertheless uphold it because impermissible intent
has not been proven based on the limited nature of the record before us. This is
especially true because “any redrawing of lines, regardless of intent, will inevitably
have an effect on the political composition of a district and likely whether a

political party or incumbent is advantaged or disadvantaged.” In re Apportionment

Law—March 2012, 37 Fla. L. Weekly at S188. Accordingly, given the strict time-

frame under which we must necessarily operate and the limited record before us,
the “intent” standard in the Fair Districts Amendment may ultimately serve to
undercut the goal of the voters in passing the Amendment.
CONCLUSION
The bottom line is that while the goal of the new amendment is laudatory, it

IS imperative that there be further exploration of the limitations of time, process,

20. See, e.9., Haw. Const. art. 1V, 8 6 (“In effecting such redistricting, the
commission shall be guided by the following criteria: . . . 2. No district shall be so
drawn as to unduly favor a person or political faction.”); 29 Del. Code § 804
(“Each district shall, insofar as is possible: . . . (4) Not be created so as to unduly
favor any person or political party.”).
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and the language of the “intent” standard. These issues are deserving of a closer
look, with an eye toward assuring that the will of the voters can be fully realized. |
urge the Legislature in the next session and the Constitutional Revision
Commission when it meets in 2018 to study the process with particular attention to
these concerns. Alternatively, the citizen initiative process could be employed
once again to propose additional changes that would more completely effectuate

the intent of the voters in passing the Fair Districts Amendment.

PERRY, J., concurring in part and dissenting in part.

| concur in the majority except as to its rejection of the challenge to District
8. I would find that Redrawn District 8 is constitutionally invalid because it is
noncompact, does not follow consistent geographical or political boundaries, and
splits a historically black Democratic community in Daytona Beach when it was
feasible for it to be kept whole.

“It 1s this Court’s duty, given to it by the citizens of Florida, to enforce
adherence to the constitutional requirements and to declare a red istricting plan that

does not comply with those standards constitutionally invalid.” In re Senate Joint

Resolution of Legislative Apportionment 1176, 37 Fla. L. Weekly S181, S185

(Fla. Mar. 9, 2012). As we stated in our prior ruling,
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Because “legislative reapportionment is primarily a matter for
legislative consideration and determination,” In re Apportionment
Law—1972, 263 So. 2d at 799-800, this Court will defer to the
Legislature’s decision to draw a district in a certain way, so long as
that decision does not violate the constitutional requirements.

Id. However, I would not defer to the Legislature’s decision here because there
has been a violation of the constitutional requirements for compactness and
following political or geographic boundaries without tier one justification.

As previously noted,

“[T]he usual device for diluting the minority voting power is the
manipulation of district lines” by either fragmenting the minority
voters among several districts where a bloc-voting majority can
routinely outvote them or “packing” them into one or a small number
of districts to minimize their influence in adjacent districts.

Id. at S190 (citing Voinovich v. Quitter, 507 U.S. 146, 153-54 (1993). We

additionally noted:
While discretion must be afforded to accommodate for well-
recognized geographical boundaries, the decision to simply use any
boundary, such as a creek or minor road, would eviscerate the

constitutional requirement—as well as the purpose for the
requirement, which is aimed at preventing improper intent.

Id. at S196.

| would find that Redrawn District 8 has clearly been drawn with the intent
to favor a political party to the detriment of a racial minority community. The
effect of the Senate plan was to divide a historically black community—which is
also a largely Democratic-voting community—into the surrounding community

thereby diluting the voting power and even the influence of that historically black
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community. The district is visually non-compact, consisting of three counties, all
of which are split (Volusia is split into three districts—Districts 6, 8 and 10;
Marion is split into three districts—Districts 5, 8 and 11; and Lake is split into two
districts—38 and 11). Further, the northern boundary of Redrawn District 8 does
not follow consistent geographical boundaries—traveling down minor roadways
for just over three miles, International Speedway Boulevard (State Road 92) for 9.2
miles, another set of minor roadways for 1.6 miles, no political or geographical
boundary for nearly 8 miles, another minor roadway for 3.3 miles, and then no
political geographical boundary for nearly three more miles until it reaches the
Volusia-Flagler County line—splitting the City of Daytona Beach. Its southern
border likewise does not follow any consistent political or geographical
boundaries, switching between major roads, minor roads, county lines, city
boundaries, rivers, and lakes. As before, the Senate has “switched between
different types of boundaries within the span of a few miles.” Id. at S202.

As asserted by the Coalition, it appears that the Legislature split Daytona
Beach to dilute an African-American community and the area surrounding
Bethune-Cookman University specifically, which votes heavily Democratic, with
the attendant goal of maintaining Republican performance in Redrawn Districts 6
and 8. I agree with the Coalition’s assertions that the partisan skew is not the result

of a “natural packing effect” of urban Democrats, but of systematic choices by the
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Legislature to favor the Republican Party. Additionally, | agree with the NAACP
that the redrawn district is detrimental to black voters in Daytona Beach and that
that community “accustomed to being represented by the candidate of its choice,
would be stranded in a district in which it most certainly will not be able to elect its
candidate of choice or one responsive to its interests and needs.”

The dividing line through Daytona Beach cuts through the heart of a
concentrated black, Democratic community in Daytona Beach, dispersing those
voters into the surrounding districts, which have a majority-white voting age
population® and would perform Republican (Redrawn District 6 would perform
solidly Republican,? and Redrawn District 8 is a more competitive district, but

leans Republican in its voting patterns®). In contrast to the composition of the

21. The voting-age populations of the two districts are as follows. Redrawn
District 6: black VAP 10.6%; Hispanic VAP 5.6%; white VAP 81.4%. Redrawn
District 8: black VAP 10.0%; Hispanic VAP 9.3%; white VAP 78.7%. Thus,
contrary to the FDP’s argument, there are no impermissible diminishment concerns
when compared to the appropriate benchmark district.

22. The data for Redrawn District 6 is as follows: 41.8% of registered
voters would be registered as Republicans, as opposed to the 36.3% who would be
registered as Democrats; 50.8% of the voters who would have turned out for the
2010 general election would have been registered Republicans, as opposed to the
33.8% who would have been registered Democrats. Further, results from the 2010
gubernatorial, 2008 presidential, and 2006 gubernatorial elections confirm that
Redrawn District 6 would perform Republican: 59.0% for Scott, 56.6% Senator
McCain, and 59.1% for Crist, respectively.

23. The data for Redrawn District 8 shows that 39.5% of registered voters
would be registered as Democrats, as opposed to the 36.0% who would be
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surrounding areas, Daytona Beach—standing alone—would perform strongly
Democratic.? The Senate argues that the split was made on the basis of needing to
equalize the population. However, the Senate has not demonstrated that is was not
feasible to use existing political and geographic boundaries here.

By finding that this Court “cannot conclude on the record . . . that District 8
is facially invalid,” the majority permits the division of a community surrounding a
historically black college in a way that was avoidable because that community,
alone, does not comprise a majority vote. The justification seems to be that
because the inclusion of the community as a whole cannot create a majority-
minority district, there is no constitutional requirement that the Legis lature attempt
to keep it intact. This ruling contradicts the constitutional requirement that districts

shall not be drawn with the intent or result of denying or abridging the equal

registered as Republicans. On the other hand, 44.3% of the voters who would have
turned out for the 2010 general election would have been registered Republicans,
as opposed to the 38.2% who would have been registered Democrats. Further,
results from the 2010 gubernatorial, 2008 presidential, and 2006 gubernatorial
elections illustrate that Redrawn District 8 would be competitive, but would lean
Republican: 52.8% for Scott, 50.4% for Obama, and 53.0% for Crist, respectively.

24. The data reveals that 55.0% of registered voters in Daytona Beach
would have been registered as Democrats, as opposed to the 22.4% who would be
registered as Republicans. Moreover, 54.5% of the voters who would have turned
out for the 2010 general election would have been registered Democrats, as
opposed to the 29.5% who would have been registered Republicans. Results from
the 2010 gubernatorial, 2008 presidential, and 2006 gubernatorial elections
confirm that Daytona Beach would most likely perform Democratic: 61.4% for
Sink, 69.2% for Obama, and 60.4% for Davis, respectively.
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opportunity of racial or language minorities to participate in the political process or
to diminish their ability to elect representatives of their choice. See art. 11, §
21(a), Fla. Const.

The majority determines that “the FDP and Coalition have failed to present
new facts demonstrating the Legislature redrew the plan with an improper intent.”
Majority op. at 13. As I stated in my concurring opinion, “I am fearful that we
have cloaked ourselves in a permissive standard of review where the Legislature
need not demonstrate its adherence to each of the new constitutional mandates.” |

re Senate Joint Resolution of Legislative Apportionment 1176, 37 Fla. Law

Weekly at S215. (Perry, J., concurring). With today’s ruling, I am fearful that we
have created a precedent that will preclude this community from ever being able to
successfully challenge being split into two districts because it will never be
“retrogressive’” from this point. This ruling sends a signal that it is permissible
under the provisions of our constitution to divide and conquer a racial or language
minority group before they are able to reach a majority voting bloc.

Because | would find that Redrawn District 8 is noncompact, does not
follow consistent geographic and political bounties, and splits Daytona Beach to
the detriment of black voters and diluting their minority voting power and
influence, I dissent to that portion of the majority’s decision.

QUINCE, J., concurs.
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