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2023 Regular Session

MEETING DATE:

The Florida Senate

COMMITTEE MEETING EXPANDED AGENDA

CHILDREN, FAMILIES, AND ELDER AFFAIRS
Senator Garcia, Chair
Senator Thompson, Vice Chair

Monday, March 20, 2023

TIME: 12:30—3:00 p.m.

PLACE: Mallory Horne Committee Room, 37 Senate Building

MEMBERS: Senator Garcia, Chair; Senator Thompson, Vice Chair; Senators Baxley, Book, Bradley, Brodeur,
Ingoglia, and Rouson

BILL DESCRIPTION and

TAB BILL NO. and INTRODUCER SENATE COMMITTEE ACTIONS COMMITTEE ACTION
1 SB 870 Surrendered Newborn Infants; Revising the definition Fav/CS
Burton of the term “newborn infant”; authorizing certain Yeas 4 Nays 3

(Similar CS/H 899)

hospitals, emergency medical services stations, and
fire stations to use newborn infant safety devices to
accept surrendered newborn infants if the device
meets specified criteria; authorizing a parent to leave
a newborn infant with medical staff or a licensed
health care professional at a hospital after the
delivery of the newborn infant under certain
circumstances; providing that a parent who leaves a
newborn infant in a newborn infant safety device has
the right to remain anonymous and not to be pursued
or followed, with exceptions, etc.

HP 03/06/2023 Favorable
CF 03/20/2023 Fav/CS

RC
2 SB 1010 Substance Abuse and Mental Health Services; Fav/CS
Gruters Revising requirements relating to the removal and Yeas 7 Nays 0

(Identical H 1303)

replacement of certified recovery residence
administrators; revising requirements relating to
credentialing entities denying, revoking, or
suspending certifications or imposing sanctions on a
recovery residence; authorizing credentialing entities
to approve certain certified recovery residence
administrators to actively manage up to a specified
number of residents if certain requirements are met;
creating the Substance Abuse and Mental Health
Treatment and Housing Task Force within the
Department of Children and Families, etc.

CF 03/20/2023 Fav/CS
AHS
FP

03202023.1416

S-036 (10/2008)
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COMMITTEE MEETING EXPANDED AGENDA

Children, Families, and Elder Affairs
Monday, March 20, 2023, 12:30—3:00 p.m.

TAB BILL NO. and INTRODUCER

BILL DESCRIPTION and

SENATE COMMITTEE ACTIONS COMMITTEE ACTION

3 SB 1278
Simon
(Similar H 1621)

Direct-support Organizations of the Department of Fav/CS
Children and Families; Authorizing the Department of Yeas 7 Nays 0
Children and Families to establish a direct-support

organization for a specified purpose; requiring the

Secretary of Children and Families to appoint a board

of directors for the direct-support organization;

authorizing the department to allow the direct-support
organization to use, without charge, the department’s

fixed property, facilities, and personnel services,

subject to certain requirements; authorizing the direct-

support organization to collect, expend, and provide

funds for specified purposes, etc.

CF 03/20/2023 Fav/CS

GO
RC
4 SB 1286 Designated Public Safe Exchange Locations; Favorable
Book Requiring that certain information be included in a Yeas 7 Nays O

(Similar H 1031)

parenting plan; specifying that a parent may not be
found in violation of a parenting plan, time-sharing
schedule, or child exchange order, or charged with a
certain offense, under certain circumstances;
requiring boards of county commissioners to
designate certain areas as public safe exchange
locations for a specified purpose; providing that a
parent of a child or the parent’'s designee may not be
charged with the offense of interference with custody
under certain circumstances, etc.

CF 03/20/2023 Favorable

Ju
RC
5 SB 1306 Placement of Surrendered Newborn Infants; Favorable
Harrell Requiring licensed child-placing agencies to maintain Yeas 7 Nays 0

(Identical H 1339)

a specified registry; requiring that certain information
be removed from the registry under certain
circumstances; prohibiting the child-placing agency
from transferring certain costs to prospective adoptive
parents; requiring licensed child-placing agencies to
immediately place a surrendered newborn infant in
the physical custody of an identified prospective
adoptive parent; providing that the prospective
adoptive parent becomes the guardian of such infant
under certain conditions for a certain period of time;
providing requirements for licensed child-placing
agencies once they take physical custody of a
surrendered newborn infant, etc.

CF 03/20/2023 Favorable
JuU
RC
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COMMITTEE MEETING EXPANDED AGENDA

Children, Families, and Elder Affairs
Monday, March 20, 2023, 12:30—3:00 p.m.

TAB BILL NO. and INTRODUCER

BILL DESCRIPTION and
SENATE COMMITTEE ACTIONS

COMMITTEE ACTION

6 SB 1322
Grall
(Identical H 1377)

Adoption of Children in Dependency Court; Specifying
that certain adoption consents are valid, binding, and
enforceable by the court; specifying that a consent to
adoption is not valid after certain petitions for
termination of parental rights have been filed;
requiring that the final hearing on a motion to
intervene and the change of placement of the child be
held by a certain date; requiring the court to grant
party status to the current caregivers under certain
circumstances; requiring the court to order the
transfer of custody of the child to the adoptive parents
under certain circumstances and in accordance with a
certain transition plan, etc.

CF 03/20/2023 Favorable
JuU
RC

Favorable
Yeas 7 Nays O

7 SB 1374
Perry
(Identical H 1211)

Child Restraint Requirements; Revising requirements
for the use of a crash-tested, federally approved child
restraint device while transporting a child in a motor
vehicle, etc.

CF 03/20/2023 Favorable
TR
RC

Favorable
Yeas 7 Nays O

8 SB 1396
Garcia
(Compare H 1411)

Department of Elderly Affairs; Revising the list of
individuals who may not be appointed as ombudsmen
under the State Long-Term Care Ombudsman
Program,; deleting an exemption from level 2
background screening requirements for certain
individuals; requiring the office to notify complainants
within a specified timeframe after determining that a
complaint against a professional guardian is not
legally sufficient; requiring the office to provide a
certain written statement to the complainant and the
professional guardian within a specified timeframe
after completing an investigation; requiring clerks of
the court to report to the office within a specified
timeframe after the court imposes any sanctions on a
professional guardian, etc.

CF 03/20/2023 Favorable
RC

Favorable
Yeas 7 Nays O
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COMMITTEE MEETING EXPANDED AGENDA

Children, Families, and Elder Affairs
Monday, March 20, 2023, 12:30—3:00 p.m.

TAB BILL NO. and INTRODUCER

BILL DESCRIPTION and
SENATE COMMITTEE ACTIONS

COMMITTEE ACTION

9 SB 1412
Bradley
(Similar H 1349)

Mental Health; Authorizing the Department of
Children and Families to issue a conditional
designation for up to a certain number of days to
allow the implementation of certain corrective
measures by receiving facilities, treatment facilities,
and receiving systems; requiring the sheriff to
administer or to permit the department to administer
the appropriate psychotropic medication to forensic
clients before admission to a state mental health
treatment facility; revising what an expert is required
to specifically report on for recommended treatment
for a defendant to attain competence to proceed, if
the expert finds that a defendant is incompetent to
proceed; revising the circumstances under which
every defendant who is charged with a felony and
who is adjudicated incompetent to proceed may be
involuntarily committed for treatment upon specified
findings by the court, etc.

CF 03/20/2023 Fav/CS
AHS
FP

Fav/CS
Yeas 7 Nays O

Other Related Meeting Documents

03202023.1416

S-036 (10/2008)
Page 4 of 4



Room: SB 37
Caption: Senate Committee on Children, Families and Elder Affairs

CourtSmart Tag Report

Case No.: Type:

Judge:

Started: 3/20/2023 12:31:08 PM

Ends:

12:31:06 PM
12:31:35 PM
12:31:39 PM
12:31:48 PM
12:31:52 PM
12:32:27 PM
12:32:52 PM
12:33:40 PM
12:33:46 PM
12:34:03 PM
12:34:23 PM
12:35:21 PM
12:36:20 PM
12:36:41 PM
12:36:58 PM
12:37:08 PM
12:37:32 PM
12:39:01 PM
12:39:15 PM
12:39:38 PM
12:40:42 PM
12:41:02 PM
12:41:59 PM
12:42:04 PM
12:42:31 PM
12:42:31 PM
12:43:07 PM
12:44:06 PM
12:44:19 PM
12:45:19 PM
12:45:31 PM
12:46:13 PM
12:46:21 PM
12:46:32 PM
12:46:53 PM
12:47:22 PM
12:47:34 PM
12:48:10 PM
12:48:24 PM
12:48:32 PM
12:50:04 PM
12:50:05 PM
12:50:20 PM
12:51:52 PM
12:52:52 PM
12:53:04 PM
12:53:23 PM
12:53:30 PM
12:53:33 PM
12:53:51 PM
12:53:57 PM
12:54:53 PM

3/20/2023 1:49:39 PM

Length: 01:18:32

Vice Chair Thompson calls meeting to order

Chair Garcia excused

Roll call

Quorum is present

Take up Tab 6 SB 1322 Adoption of Children in Dependency Court
Chair recognizes Senator Grall to explain bill

Chair recognizes Senator Grall to close

Roll Call SB 1322

Vote recorded

Take up Tab 8 SB 1396 Department of Elderly Affairs

Chair recognizes Senator Baxley to explain bill

Public Appearance by Nick Mayor of AARP

Public Appearance by Tyler Jefferson of Department of Elder Affairs
Roll Call SB 1396

Vote recorded

Take up Tab 4 SB 1286 Designated Public Safe Exchange Locations
Chair Recognizes Senator Book to explain bill

Public Appearance by Barbara Devane of FL Now

Public Appearance by Barney Bishop of Fla Smart Justice
Public Appearance by Phillip Wartenberg of Family Law Section
Chair recognizes Senator Book to close

Roll Call SB 1286

Vote recorded

Temporary Recess

Recording Paused

Recording Resumed

Take up Tab 2 SB 1010 Substance Abuse and Mental Health Services
Chair recognizes Senator Gruters to explain bill

Take up Amendment 739498

Chair recognizes Senator Gruters to explain amendment
Public Appearance by Tara Taggart of Florida League of Cities
Chair recognizes Senator Gruters to close

Action on amendment recorded, back on bill

Public Appearance by Barney Bishop of Florida Smart Justice
Comment by Senator Book

Chair recognizes Senator Gruters to close on bill

Roll Call SB 1010

Vote recorded

Temporary recess

Recording Paused

Recording Resumed

Take up Tab 9 SB 1412 Mental Health

Chair recognizes Senator Bradley to explain bill

Take up amendment barcode 119516

Chair recognizes Senator Bradley to explain amendment
Chair recognizes Senator Bradley to close

Action on amendment recorded

Back on bill

Public Appearance by John Paul Fiore of DCF

Comment by Senator Book

Chair recognizes Senator Bradley to close on bill

Roll Call SB 1412



12:55:03 PM
12:55:27 PM
12:55:36 PM
12:59:10 PM
12:59:11 PM
12:59:24 PM
12:59:42 PM
1:00:20 PM
:01:13 PM
:01:47 PM
:01:55 PM
:02:21 PM
:03:03 PM
:03:06 PM
:03:15 PM
:03:21 PM
:03:25 PM
:03:33 PM
:03:36 PM
:03:46 PM
:04:10 PM
:04:50 PM
:05:10 PM
:05:16 PM
:09:13 PM
:09:15 PM
:09:39 PM
:10:13 PM
:11:12 PM
:11:31 PM
:12:28 PM
:12:36 PM
:12:42 PM
:12:52 PM
:13:52 PM
:14:07 PM
:14:28 PM
:14:49 PM
:14:58 PM
:15:50 PM
:16:50 PM
:17:19 PM
:17:37 PM
:17:59 PM
:18:16 PM
:19:06 PM
:19:34 PM
:19:55 PM
:20:15 PM
:20:46 PM
:21:43 PM
:22:41 PM
:22:49 PM
:23:07 PM
:23:17 PM
:23:39 PM
1:23:52 PM
1:23:58 PM
1:24:06 PM
1:24:29 PM
1:24:35 PM
1:24:40 PM
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Vote recorded

Temporary Recess

Recording Paused

Recording Resumed

Take up Tab 7 SB 1374 Child Restraint Requirements

Chair recognizes Senator Perry to explain bill

Question by Senator Rouson

Answer by Senator Perry

Question by Senator Book

Answer by Senator Perry

Question by Chair Thompson

Answer by Senator Perry

Public Appearance by Jason Rodriguez of St. Joseph Children's Hospital
Public Appearance by Michael Cusick of Florida Association of Children Hospitals
Public Appearance by Dr. Nancy Lawther of Florida PTA

Public Appearance by Mary Lynn Cullen of Advocacy Institute for Children
Public Appearance by Monte Stevens of AAA

Public Appearance by Barney Bishop of Fla Smart Justice
Comment by Senator Book

Chair recognizes Senator Perry to close on bill

Roll Call Sb 1374

Vote Recorded

Temporary recess

Recording Paused

Recording Resumed

Take up Tab 5 SB 1306 Placement of Surrendered Newborn Infants
Chair recognizes Senator Harrell to explain bill

Question by Senator Book

Answer by Senator Harrell

Question by Senator Book

Answer by Senator Harrell

Question by Senator Book

Answer by Senator Harrell

Question by Senator Book

Answer by Senator Harrell

Public Appearance by Dr. Nancy Lawther of Florida PTA

Public Appearance by Aaron DiPietro of Florida Family Policy Council
Public Appearance by Barney Bishop of Fla Smart Justice
Comment by Senator Baxley

Chair recognizes Senator Harrell to close

Roll Call SB 1306

Vote recorded

Take up Tab 1 SB 870 Surrendered Newborn Infants

Chair recognizes Senator Burton to explain bill

Questions by Senator Rouson

Answer by Senator Burton

Question by Senator Book

Answer by Senator Burton

Question by Senator Book

Answer by Senator Burton

Question by Senator Book

Answer by Senator Burton

Take up amendment barcode 485718

Chair recognizes Senator Burton to explain

Public Appearance by Andrew Shirvell of Florida Voice for the Unborn
Chair recognizes Senator Burton to close

Take up amendment barcode 140998

Chair recognizes Senator Burton to explain

Public Appearance by Andrew Shirvell of Florida Voice for the Unborn
Chair recognizes Senator Burton to close

Action on amendment recorded

Take up amendment barcode 731132
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1:31:58 PM
1:32:05 PM
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1:33:55 PM
1:34:42 PM
1:34:46 PM
1:35:08 PM
1:35:18 PM
1:36:19 PM
1:36:23 PM
1:36:33 PM
1:38:24 PM
1:39:44 PM
1:41:10 PM
1:42:09 PM
1:42:31 PM
1:43:44 PM
1:44:44 PM
1:44:51 PM
1:44:58 PM
1:45:50 PM
1:46:33 PM
1:47:26 PM
1:47: 27 PM
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Chair recognizes Senator Book to explain

Public Appearance by Andrew Shirvell of Florida Voice for the Unborn
Comment by Senator Burton

Chair recognizes Senator Book to close

Roll Call barcode 731132

Action on amendment recorded

Take up amendment 949384

Chair recognizes Senator Book to explain

Public Appearance by Andrew Shirvell of Florida Voice for the Unborn
Comment by Senator Burton

Comment by Senator Book

Action on amendment recorded

Take up amendment 693318

Chair recognizes Senator Book to explain

Public Appearance by Andrew Shirvell of Florida Voice for the unborn
Comment by Senator Burton

Chair recognizes Senator Book to explain

Action on amendment recorded

Back on bill

Public Appearance by Aaron DiPietro of Florida Family Policy Council
Public Appearance by Andrew Shirvell of Florida Voice for the Unborn
Public Appearance by Madonna Finney of Florida Adoption Council
Public Appearance by Barney Bishop of Fla Smart Justice

Public Appearance by Christie Arnold of FL Council of Catholic Bishops
Comment by Senator Baxley

Comment by Senator Book

Chair recognizes Senator Burton to close on bill

Roll Call SB 870

Vote recorded

Take up Tab 3 SB 1278 Direct Support Organizations for the Department of Children and Families

Chair recognizes Senator Simon to explain the bill
Question by Chair Thompson

Answer by Senator Simon

Take up amendment 306642

Chair recognizes Sen Simon to explain
Comment by Senator Book

Action on amendment recorded

Back on bill

Public Appearance by John Paul Fiore of DCF
Chair recognizes Senator Simon to close

Roll Call SB 1278

Vote recorded

Senator Rouson moves

Meeting adjourned



Lowery, Nikki

From: del Valle, Ana

Sent: Sunday, March 19, 2023 11:32 AM

To: Cox, Ryan; Thompson, Geraldine; Lowery, Nikki
Cc: Ancheta, Nicholas

Subject: Sen. Garcia/ CFEA Absence

Good morning,

Writing to you on behalf of Senator Garcia. She is unable to be present on Monday’s, March 20" Committee on
Children, Families, and Elder Affairs at 12:30 PM. Senator Baxley will be presenting SB 1396: Department of Elderly

Affairs on her behalf.
Thank you,
Ana del Valle

- Legislative Assistant
Senator lleana Garcia — District 36



Florida Senate - 2023 SB 870

By Senator Burton

12-01357A-23 2023870
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A bill to be entitled
An act relating to surrendered newborn infants;
amending s. 383.50, F.S.; revising the definition of
the term “newborn infant”; defining the term “newborn
infant safety device”; authorizing certain hospitals,
emergency medical services stations, and fire stations
to use newborn infant safety devices to accept
surrendered newborn infants if the device meets
specified criteria; requiring such hospitals,
emergency medical services stations, and fire stations
to monitor the inside of the device 24 hours per day
and physically check and test the devices at specified
intervals; providing additional requirements for
certain fire stations using such devices; conforming
provisions to changes made by the act; authorizing a
parent to leave a newborn infant with medical staff or
a licensed health care professional at a hospital
after the delivery of the newborn infant under certain
circumstances; providing that a parent who leaves a
newborn infant in a newborn infant safety device has
the right to remain anonymous and not to be pursued or
followed, with exceptions; authorizing a parent to
surrender a newborn infant by calling 911 and
requesting an emergency medical services provider to
meet at a specified location to retrieve the newborn
infant; requiring the parent to stay with the newborn
infant until the emergency medical services provider
arrives; providing additional locations to which the

prohibition on the initiation of criminal

Page 1 of 12
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Florida Senate - 2023 SB 870

12-01357A-23 2023870
investigations based solely on the surrendering of a
newborn infant applies; amending s. 63.0423, F.S.;
conforming a cross-reference; making conforming

changes; providing an effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Section 383.50, Florida Statutes, is amended to
read:

383.50 Treatment of surrendered newborn infant.—

(1) As used in this section, the term:

(a) "“Newborn infant” means a child who a licensed physician
reasonably believes is approximately 30 +#+ days old or younger at
the time the child is left at a hospital, an emergency medical
services station, or a fire station.

(b) “Newborn infant safety device” means a device that is

installed in a supporting wall of a hospital, an emergency

medical services station, or a fire station and that has an

exterior point of access allowing an individual to place a

newborn infant inside and an interior point of access allowing

individuals inside the building to safely retrieve the newborn

infant.

(2) There is a presumption that the parent who leaves the
newborn infant in accordance with this section intended to leave
the newborn infant and consented to termination of parental
rights.

(3) (a) A hospital, an emergency medical services station,

or a fire station that is staffed 24 hours per day may use a

newborn infant safety device to accept surrendered newborn
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Florida Senate - 2023 SB 870

12-01357A-23 2023870

infants under this section if the device is:

1. Physically part of the hospital, emergency medical

services station, or fire station.

2. Temperature-controlled and ventilated for the safety of

newborns.

3. Equipped with a dual alarm system connected to the

physical location of the device which automatically triggers an

alarm inside the building when a newborn infant is placed in the

device.

4. Equipped with a surveillance system that allows

employees of the hospital, emergency medical services station,

or fire station to monitor the inside of the device 24 hours per

day.

5. Located such that the interior point of access is in an

area that is conspicuous and visible to the employees of the

hospital, emergency medical services station, or fire station.

(b) A hospital, an emergency medical services station, or a

fire station that uses a newborn infant safety device to accept

surrendered newborn infants shall use the device’s surveillance

system to monitor the inside of the newborn infant safety device

24 hours per day and shall physically check the device at least

twice daily and test the device at least weekly to ensure that

the alarm system is in working order. A fire station that is

staffed 24 hours per day except when all firefighter first

responders are dispatched from the fire station for an emergency

must use the dual alarm system of the newborn infant safety

device to immediately dispatch the nearest first responder to

retrieve any newborn infant left in the newborn infant safety

device.
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Florida Senate - 2023 SB 870

12-01357A-23 2023870

88 (4) 43> Each emergency medical services station or fire

89 station that is staffed with full-time firefighters, emergency
90| medical technicians, or paramedics shall accept any newborn

91 infant left with a firefighter, an emergency medical technician,

92| or a paramedic or in a newborn infant safety device. The

93 firefighter, emergency medical technician, or paramedic shall
94 consider these actions as implied consent to and shall:
95 (a) Provide emergency medical services to the newborn

96| infant to the extent that he or she is trained to provide those

97 services, and
98 (b) Arrange for the immediate transportation of the newborn
99 infant to the nearest hospital having emergency services.
100
101 A licensee as defined in s. 401.23, a fire department, or an
102| employee or agent of a licensee or fire department may treat and
103| transport a newborn infant pursuant to this section. If a
104 newborn infant is placed in the physical custody of an employee

105 or agent of a licensee or fire department or is placed in a

106| newborn infant safety device, such placement is shaldi—be

107 considered implied consent for treatment and transport. A
108 licensee, a fire department, or an employee or agent of a
109 licensee or fire department is immune from criminal or civil
110 liability for acting in good faith pursuant to this section.
111| Nothing in this subsection limits liability for negligence.

112 (5) (a) A newborn infant may be left with medical staff or a

113 licensed health care professional after the delivery of the

114 newborn infant in a hospital if the parent of the newborn infant

115 notifies medical staff or a licensed health care professional

116 that the parent is voluntarily surrendering the infant and does
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12-01357A-23 2023870
not intend to return.

(b) 44> Each hospital of this state subject to s. 395.1041

shall, and any other hospital may, admit and provide all
necessary emergency services and care, as defined in s.
395.002(9), to any newborn infant left with the hospital in
accordance with this section. The hospital or any of its
licensed health care professionals shall consider these actions
as implied consent for treatment, and a hospital accepting
physical custody of a newborn infant has implied consent to
perform all necessary emergency services and care. The hospital
or any of its licensed health care professionals is immune from
criminal or civil liability for acting in good faith in
accordance with this section. Nothing in this subsection limits
liability for negligence.

(6) 45> Except when there is actual or suspected child abuse

or neglect, any parent who leaves a newborn infant in a newborn

infant safety device or with a firefighter, an emergency medical

technician, or a paramedic at a fire station or an emergency
medical services station, or brings a newborn infant to an
emergency room of a hospital and expresses an intent to leave
the newborn infant and not return, has the absolute right to
remain anonymous and to leave at any time and may not be pursued
or followed unless the parent seeks to reclaim the newborn
infant. When an infant is born in a hospital and the mother
expresses intent to leave the infant and not return, upon the
mother’s request, the hospital or registrar shall complete the
infant’s birth certificate without naming the mother thereon.
(7)46)r A parent of a newborn infant left at a hospital,

emergency medical services station, or fire station under this
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Florida Senate - 2023 SB 870

12-01357A-23 2023870
section may claim his or her newborn infant up until the court
enters a judgment terminating his or her parental rights. A
claim to the newborn infant must be made to the entity having
physical or legal custody of the newborn infant or to the
circuit court before whom proceedings involving the newborn
infant are pending.

(8)+4#r Upon admitting a newborn infant under this section,
the hospital shall immediately contact a local licensed child-
placing agency or alternatively contact the statewide central
abuse hotline for the name of a licensed child-placing agency
for purposes of transferring physical custody of the newborn
infant. The hospital shall notify the licensed child-placing
agency that a newborn infant has been left with the hospital and
approximately when the licensed child-placing agency can take
physical custody of the child. In cases where there is actual or
suspected child abuse or neglect, the hospital or any of its
licensed health care professionals shall report the actual or
suspected child abuse or neglect in accordance with ss. 39.201
and 395.1023 in lieu of contacting a licensed child-placing
agency.

(9)+48> Any newborn infant admitted to a hospital in
accordance with this section is presumed eligible for coverage
under Medicaid, subject to federal rules.

(10) 49> A newborn infant left at a hospital, an emergency
medical services station, or a fire station in accordance with
this section is shai+ not be deemed abandoned or anmd subject to
reporting and investigation requirements under s. 39.201 unless

there is actual or suspected child abuse or until the Department

of Health takes physical custody of the child.
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12-01357A-23 2023870

(11) If the parent of a newborn infant is unable to

surrender the newborn infant in accordance with this section,

the parent may dial 911 to request that an emergency medical

services provider meet the surrendering parent at a specified

location. The surrendering parent must stay with the newborn

infant until the emergency medical services provider arrives to

take custody of the newborn infant.

(12)446)> A criminal investigation may shatdt not be

initiated solely because a newborn infant is left at a hospital,

an emergency medical services station, or a fire station under

this section unless there is actual or suspected child abuse or
neglect.

Section 2. Section ©3.0423, Florida Statutes, is amended to
read:

63.0423 Procedures with respect to surrendered newborn
infants.—

(1) Upon entry of final judgment terminating parental
rights, a licensed child-placing agency that takes physical
custody of a newborn an infant surrendered at a hospital, an
emergency medical services station, or a fire station pursuant
to s. 383.50 assumes responsibility for the medical and other
costs associated with the emergency services and care of the
surrendered newborn infant from the time the licensed child-
placing agency takes physical custody of the surrendered newborn
infant.

(2) The licensed child-placing agency shall immediately
seek an order from the circuit court for emergency custody of
the surrendered newborn infant. The emergency custody order

shall remain in effect until the court orders preliminary

Page 7 of 12

CODING: Words striekern are deletions; words underlined are additions.




Florida Senate - 2023 SB 870

12-01357A-23 2023870
204 approval of placement of the surrendered newborn infant in the
205| prospective home, at which time the prospective adoptive parents
206| become guardians pending termination of parental rights and
207| finalization of adoption or until the court orders otherwise.
208 The guardianship of the prospective adoptive parents shall
209 remain subject to the right of the licensed child-placing agency
210 to remove the surrendered newborn infant from the placement
211} during the pendency of the proceedings if such removal is deemed
212| by the licensed child-placing agency to be in the best interests
213| of the child. The licensed child-placing agency may immediately
214 seek to place the surrendered newborn infant in a prospective
215| adoptive home.
216 (3) The licensed child-placing agency that takes physical
217 custody of the surrendered newborn infant shall, within 24 hours
218 thereafter, request assistance from law enforcement officials to
219| investigate and determine, through the Missing Children
220 Information Clearinghouse, the National Center for Missing and
221 Exploited Children, and any other national and state resources,
2272 whether the surrendered newborn infant is a missing child.
223 (4) The parent who surrenders the newborn infant in
224 accordance with s. 383.50 is presumed to have consented to
225 termination of parental rights, and express consent is not
226 required. Except when there is actual or suspected child abuse
227 or neglect, the licensed child-placing agency may shai++ not
228 attempt to pursue, search for, or notify that parent as provided
229 in s. 63.088 and chapter 49. For purposes of s. 383.50 and this

230 section, a surrendered newborn am infant who tests positive for

231 illegal drugs, narcotic prescription drugs, alcohol, or other

232 substances, but shows no other signs of child abuse or neglect,
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233 shall be placed in the custody of a licensed child-placing

234 agency. Such a placement does not eliminate the reporting

o
do

235| requirement under s. 383.50(8) == 3-50+7+). When the department

236| 1is contacted regarding a newborn arn infant properly surrendered
237| under this section and s. 383.50, the department shall provide
238 instruction to contact a licensed child-placing agency and may
239| not take custody of the newborn infant unless reasonable efforts
240 to contact a licensed child-placing agency to accept the newborn
241 infant have not been successful.

242 (5) A petition for termination of parental rights under
243| this section may not be filed until 30 days after the date the
244 newborn infant was surrendered in accordance with s. 383.50. A
245| petition for termination of parental rights may not be granted
246| until a parent has failed to reclaim or claim the surrendered
247 newborn infant within the time period specified in s. 383.50.
248 (6) A claim of parental rights of the surrendered newborn
249 infant must be made to the entity having legal custody of the
250 surrendered newborn infant or to the circuit court before which
251| proceedings involving the surrendered newborn infant are

252 pending. A claim of parental rights of the surrendered newborn
253 infant may not be made after the judgment to terminate parental
254 rights is entered, except as otherwise provided by subsection
255 (9) .

256 (7) If a claim of parental rights of a surrendered newborn
257 infant is made before the judgment to terminate parental rights
258 is entered, the circuit court may hold the action for

259 termination of parental rights in abeyance for a period of time

260 not to exceed 60 days.

261 (a) The court may order scientific testing to determine
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262| maternity or paternity at the expense of the parent claiming
263| parental rights.

264 (b) The court shall appoint a guardian ad litem for the
265 surrendered newborn infant and order whatever investigation,
266| home evaluation, and psychological evaluation are necessary to
267| determine what is in the best interests of the surrendered

268 newborn infant.

269 (c) The court may not terminate parental rights solely on
270 the basis that the parent left the newborn infant at a hospital,
271| an emergency medical services station, or a fire station in

272 accordance with s. 383.50.

273 (d) The court shall enter a judgment with written findings
274 of fact and conclusions of law.

275 (8) Within 7 business days after recording the judgment,
276 the clerk of the court shall mail a copy of the judgment to the
277 department, the petitioner, and any person whose consent was
278 required, 1f known. The clerk shall execute a certificate of
279| each mailing.

280 (9) (&) A judgment terminating parental rights of a

281 surrendered newborn infant pending adoption is voidable, and any

282 later judgment of adoption of that child mime®r is voidable, 1if,
283| wupon the motion of a parent, the court finds that a person

284 knowingly gave false information that prevented the parent from
285 timely making known his or her desire to assume parental

286| responsibilities toward the child mimer or from exercising his

287 or her parental rights. A motion under this subsection must be
288 filed with the court originally entering the judgment. The

289 motion must be filed within a reasonable time but not later than

290 1 year after the entry of the judgment terminating parental
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291 rights.
292 (b) No later than 30 days after the filing of a motion
293| under this subsection, the court shall conduct a preliminary
294 hearing to determine what contact, if any, will be allowed
295| permitted between a parent and the child pending resolution of
296 the motion. Such contact may be allowed only if it is requested
297 by a parent who has appeared at the hearing and the court
298| determines that it is in the best interests of the child. If the
299 court orders contact between a parent and the child, the order
300 must be issued in writing as expeditiously as possible and must
301 state with specificity any provisions regarding contact with
302| persons other than those with whom the child resides.
303 (c) The court may not order scientific testing to determine
304| the paternity or maternity of the child mimer until such time as
305| the court determines that a previously entered judgment
306 terminating the parental rights of that parent is voidable
307| pursuant to paragraph (a), unless all parties agree that such
308 testing is in the best interests of the child. Upon the filing
309 of test results establishing that person’s maternity or
310| paternity of the surrendered newborn infant, the court may order
311 visitation only i1f it appears to be in the best interests of the
312| child.
313 (d) Within 45 days after the preliminary hearing, the court
314 shall conduct a final hearing on the motion to set aside the
315 judgment and shall enter its written order as expeditiously as
316| possible thereafter.
317 (10) Except to the extent expressly provided in this

318 section, proceedings initiated by a licensed child-placing

319 agency for the termination of parental rights and subsequent
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320 adoption of a newborn infant left at a hospital, an emergency
321| medical services station, or a fire station in accordance with
322 s. 383.50 shall be conducted pursuant to this chapter.
323 Section 3. This act shall take effect July 1, 2023.
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COMMITTEE SUBSTITUTE - Substantial Changes

Summary:

CS/SB 870 modifies statutory provisions relating to surrendered newborn infants. The age of a
newborn infant who may be lawfully surrendered is increased from up to approximately seven
days old to approximately 30 days old.

The bill authorizes a hospital, an emergency medical services (EMS) station, or a fire station that
is staffed 24 hours per day to use a newborn infant safety device to accept surrendered newborn
infants in accordance with safety procedures specified in the bill.

The bill provides an additional method of lawful surrender by allowing the parent of a newborn
infant to dial 911 to request that an EMS provider meet at a specified location for surrender of
the newborn infant directly to the EMS provider. The manner in which a parent may relinquish a
newborn infant at a hospital after delivery is clarified.

The bill extends immunity from criminal investigation solely because a newborn infant is left at
an EMS station or a fire station.

The bill takes effect July 1, 2023.
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. Present Situation:
Infant Safe Haven Laws

Every state legislature has enacted laws to address infant abandonment and endangerment in
response to a reported increase in the abandonment of infants in unsafe locations, such as public
restrooms or trash receptacles. Beginning with Texas in 1999, states have enacted these safe
haven laws as an incentive for mothers in crisis to safely relinquish their babies at designated
Iocatiolns where the babies are protected and provided with care until a permanent home is
found.

While there is great variability in the laws across states, safe haven laws generally allow the
parent, or an agent of the parent, to remain anonymous and to be shielded from criminal liability
and prosecution for child endangerment, abandonment, or neglect in exchange for surrendering
the baby to a safe haven.? Most states designate hospitals, emergency medical services providers,
health care facilities, and fire stations as a safe haven. In ten states, emergency medical personnel
responding to 911 calls may accept an infant.> Laws in nine states, allow a parent to voluntarily
deliver the infant to a newborn safety device that meets certain safety standards.*

The age in which a baby may be lawfully surrendered also varies significantly from state to state.
Approximately 23 states accept infants up to 30 days old.> Ages in other states range from up to
72 hours to 1 year.

According to the nonprofit organization known as the National Safe Haven Alliance (NSHA),
4,505 safe haven relinquishments occurred during 1999-2021 nationwide,” and 4,709 nationally
as of this writing.2 1llegal abandonments have also occurred during that time span, with some
newborns found alive and others deceased. These statistics are unofficial estimates, as there is no
federally mandated safe haven report requirement.

Surrender of Newborn Infants in Florida

The Florida Legislature enacted Florida’s initial abandoned newborn infant law in 2000.° The
law created s. 383.50, F.S., and authorized the abandonment of a newborn infant, up to three

1 U.S. Department of Health and Human Services Administration for Families, Children’s Bureau, Child Welfare Information
Gateway, Infant Safe Haven Laws, 2022 (Current through September 2021), available at
https://www.childwelfare.gov/pubPDFs/safehaven.pdf (last visited March 13, 2023).

21d.

% 1d. Connecticut, Idaho, Illinois, Indiana, lowa, Louisiana, Minnesota, New Hampshire, Vermont, and Wisconsin.

4 1d. Arkansas, Indiana, Kentucky, Louisiana, Maine, Missouri, Ohio, Oklahoma, and Pennsylvania.

> 1d. Arizona, Arkansas, Connecticut, Georgia, Idaho, Illinois, Indiana, lowa, Kentucky, Maine, Montana, Nebraska, Nevada,
New Jersey, New York, Ohio, Oklahoma, Oregon, Pennsylvania, Rhode Island, Utah, Vermont, and West Virginia.

61d.

" National Safe Haven Alliance, 2021 Impact Report, available at
https://www.nationalsafehavenalliance.org/_files/ugd/d98b71 3b9795ec5f784b93aba04a6ad560e2f4.pdf (last visited March
13, 2023).

8 Nation Safe Haven Alliance, available at https://www.nationalsafehavenalliance.org/our-cause (last visited March 13,
2023).

% Chapter 2000-188, L.O.F.
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days old or younger, at a hospital or a fire station and addressed presumption of relinquishment
of parental rights, implied consent to treatment, anonymity, and physical custody of the infant.°

In 2001, s. 383.50, F.S., was amended to authorize EMS stations, in addition to hospitals and fire
stations, as optional locations for the lawful relinquishment of a newborn infant.

In 2008, multiple provisions of the section were modified to refer to “surrendered newborn
infant” rather than “abandoned newborn infant.”*? The three-day age limit for surrender of a
newborn infant was increased to a seven-day age limit. Additionally, a provision was added to
indicate that when an infant is born in a hospital and the mother expresses intent to leave the
infant and not return, the hospital or registrar is directed, upon her request, to complete the
infant’s birth certificate without naming the mother.

Under current law a firefighter, emergency medical technician, or paramedic at a fire station or
EMS station that accepts a surrendered newborn infant must arrange for the immediate
transportation of the newborn infant to the nearest hospital having emergency services.** Upon
admitting a surrendered newborn infant, each hospital in this state with emergency services shall
provide all necessary emergency services and care for the surrendered newborn infant and
immediately contact a local licensed child-placing agency (CPA) or the Department of Children
and Families’ (DCF) statewide abuse hotline for the name of a CPA and transfer custody of the
surrendered newborn infant.*

A Safe Haven for Newborns®® reports that over the past 23 years approximately 424 newborns
have been surrendered or abandoned in Florida.*® Since 2000, 361 newborns have been
surrendered in a safe haven hospital, emergency medical services station, or a fire station, and
approximately 63 newborns have been abandoned in unsafe places.!” In 2022, 14 newborns were
surrendered to a safe haven and none were abandoned in an unsafe place.'®

Safe Haven Baby Boxes

A Baby Box is a safety device provided for under a state’s Safe Haven Law to legally and safely
facilitate a mother in crisis to safely, securely, and anonymously surrender a newborn infant if
she is unable to care for her newborn. A Baby Box is installed in an exterior wall of a designated
fire station or hospital. It has an exterior door that automatically locks upon placement of a

10 Section 383.50, F.S.

11 Chapter 2001-53, s. 15, L.O.F.

12 Chapter 2008-90, s. 4, L.O.F.

13 Sections 383.50(3) and 395.1041, F.S.

14 Sections 395.50(4) and 395.50(7), F.S.

15 A Safe Haven for Newborns is a program of The Florida M. Silverio Foundation, a 501(c)(3) organization located in
Miami, Florida.

16 A Safe Haven for Newborns, Safe Haven Statistics, (last updated February 9, 2023), available at
https://asafehavenfornewborns.com/what-we-do/safe-haven-statistics/ (last visited March 13, 2023).
17
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newborn inside, an alarm system to alert that a baby is inside, and an interior door which allows
a medical staff member to secure the surrendered newborn from inside the designated building.*®

Safe Haven Baby Boxes, Inc. is a nonprofit incorporated in Indiana,?’ which has patented a
device for receiving a surrendered baby,?! trademarked as a “Safe Haven Baby Box.”%? The
federal Food and Drug Administration has determined that a Safe Haven Baby Box is not a
medical “device” pursuant to s. 201 of the federal Food, Drug, and Cosmetic Act, and therefore
is not required to comply with the requirements of the act.?

Over 120 babies have been surrendered nationwide inside Safe Haven Baby Boxes since the first
was installed in 2016.2* There are over 130 active baby boxes — 93 in Indiana, 6 in Ohio, 16 in
Kentucky,? 11 in Arkansas, and 1 each in New Mexico, North Carolina, Tennessee,
Pennsylvania, and Florida, plus four Baby Drawers introduced by Banner Hospital in

Arizona.?® Florida’s Safe Haven Baby Box is located at the Martin Luther King, Jr., First
Responder Campus in Ocala and was dedicated by their City Council on December 15, 2020.%’
In January 2023, the first newborn infant was surrendered at the Baby Box at the fire station in
Ocala.?

Il. Effect of Proposed Changes:

The bill amends s. 383.50, F.S., to revise the definition of “newborn infant” to increase the
allowable age of a surrendered newborn infant from approximately seven days old or younger to
approximately 30 days old or younger.

A definition of “newborn infant safety device” is added to mean a device that is installed in a
supporting wall of a hospital, an emergency medical services (EMS) station, or a fire station and

19 Safe Haven Baby Boxes available at https://shbb.org/ (last visited March 13, 2023).

20 Indiana Secretary of State Corporation and Business Entity Search; search by entity name at:
https://bsd.sos.in.gov/publicbusinesssearch (last visited March 13, 2023).

21 United States Patent, dated Apr. 28, 2020, available at https://imgl.wsimg.com/blobby/go/Oeldea24-4aa4-477a-b7dd-
0e668b1de6dl/downloads/Patent%20.pdf?ver=1610398180477 (last visited March 13, 2023).

2 Trademark Certificate, registered Oct. 15, 2019, available at https://imgl.wsimg.com/blobby/go/Oeldea24-4aa4-477a-
b7dd-0e668blde6d1/downloads/Tradmark%20Certificate.pdf?ver=1610398180478 (last visited March 13, 2023).

23 See Letter from U.S. Food and Drug Administration to Safe Haven Baby Boxes, Inc., Feb. 15, 2019, available at
https://imgl.wsimg.com/blobby/go/Oeldea?4-4aa4-477a-b7dd-

0e668b1de6d1/downloads/C180100.L etter.pdf?ver=1610398180478 (last visited March 15, 2023).

24 See Safe Haven Baby Boxes, available at https://shbb.org/ (last visited March 15, 2023).

%5 An Associated Press article published in the Tallahassee Democrat on February 12, 2023, reported an infant was recently
surrendered in a Safe Haven Baby Box at a fire station in Kentucky. Fire department staff was able to tend to the baby in less
than 90 seconds. Approximately 24 newborns have been surrendered in baby boxes. (Article is on file with the Senate Health
Policy Committee).

2 Safe Haven Baby Boxes, Baby Box Locations, available at https://shbb.org/locations (last visited March 15, 2023).

27 Health News Florida, Ocala to Become First Florida City to Install Safe Haven Baby Boxes, Health News Florida by
Caitlyn McLaughlin and Jessica James, published Dec. 10, 2020, available at https://health.wusf.usf.edu/health-news-
florida/2020-12-10/ocala-to-become-first-florida-city-to-install-safe-haven-baby-boxes; See also Ocala News, Ocala Fire
Rescue unveils Florida’s first Safe Haven Baby Box, Dec. 15, 2020, available at https://www.ocala-
news.com/2020/12/15/ocala-fire-rescue-unveils-floridas-first-safe-haven-baby-box/ (all sites last visited March 15, 2023).

28 Fox 13 News, Newborn surrendered at Florida fire station is first baby save by state’s only “Baby Box”, January 10, 2023,
available at https://www.fox13news.com/news/newborn-surrendered-at-florida-fire-station-is-first-baby-saved-by-states-
only-baby-box (last visited March 15, 2023).
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that has an exterior point of access allowing an individual to place a newborn infant inside and
an interior point of access allowing individuals inside the building to safely retrieve the newborn
infant.

The bill authorizes a hospital, an EMS station, or a fire station that is staffed 24 hours per day to

use a newborn infant safety device to accept surrendered newborns if the device is:

e Physically part of the hospital, EMS station, or fire station.

e Temperature-controlled and ventilated for the safety of newborns.

e Equipped with a dual alarm system which automatically triggers an alarm inside the building
when a newborn infant is placed inside.

e Equipped with a surveillance system that allows employees of the hospital, EMS station, or
fire station to monitor the inside of the device 24 hours per day.

e Located such that the interior point of access is conspicuous and visible for employees.

Under the bill, a hospital, EMS station, or fire station that uses the device to accept surrendered
newborn infants must use the device’s surveillance system to monitor the inside of the device 24
hours per day, physically check the device at least twice daily, and test the device at least weekly
to ensure that the alarm system is in working order. A fire station that is staffed 24 hours per day
except when all firefighter first responders are dispatched from the fire station for an emergency
must use the dual alarm system of the device to immediately dispatch the nearest first responder
to retrieve a newborn infant left in the device.

The bill clarifies the manner in which a parent may surrender a newborn infant at a hospital. The
newborn infant may be left with medical staff or a licensed health care professional after the
delivery of the newborn infant in a hospital, if the parent notifies medical staff or a licensed
health care professional that the parent is voluntarily surrendering the infant and does not intend
to return. A person seeking to surrender a newborn infant after delivery of the infant in the
hospital may use this method or the newborn infant safety device, if available.

The bill provides another avenue for lawfully surrendering a newborn infant. If the parent is
unable to surrender the newborn infant by leaving it in a newborn infant safety device or
surrendering it to appropriate persons at a hospital, EMS station, or fire station, the parent may
dial 911 to request that an EMS provider meet the surrendering parent at a specified location.
The surrendering parent must stay with the newborn infant until the EMS provider arrives to take
custody of the newborn infant.

Existing provisions relating to the presumption that the parent intended to leave the newborn
infant, consented to appropriate medical treatment and care, and to termination of parental rights;
the care and custodial processing of an infant upon lawful surrender; and the parent’s anonymity
upon surrender are extended to occasions when newborn infants are surrendered in a newborn
infant safety device.

The bill further provides that a criminal investigation may not be initiated solely because a
newborn infant is left at an EMS station or a fire station in accordance with this section of statute
unless there is actual or suspected child abuse or neglect. This provision currently applies only to
a newborn infant left at a hospital.
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VI.

VII.

The bill also amends s. 63.0423, F.S., relating to the termination of parental rights procedures

with respect to surrendered newborn infants to make conforming and technical changes.

The bill takes effect July 1, 2023.

Constitutional Issues:

A.

Municipality/County Mandates Restrictions:

None.

Public Records/Open Meetings Issues:

None.
Trust Funds Restrictions:

None.

State Tax or Fee Increases:

None.

Other Constitutional Issues:

None identified.

Fiscal Impact Statement:

A.

Tax/Fee Issues:
None.
Private Sector Impact:

None.

Government Sector Impact:

None.

Technical Deficiencies:

None.

Related Issues:

None.
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VIII. Statutes Affected:
This bill substantially amends sections 383.50 and 63.0423 of the Florida Statutes.
IX. Additional Information:

A. Committee Substitute — Statement of Substantial Changes:
(Summarizing differences between the Committee Substitute and the prior version of the bill.)

CS by Children, Families, and Elder Affairs on March 20, 2023:
The committee substitute made non-substantive style, language, and conforming changes
throughout.

B. Amendments:

None.

This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate.




[N

O W 0 J o OB W N

Florida Senate - 2023 COMMITTEE AMENDMENT
Bill No. SB 870

LT

LEGISLATIVE ACTION
Senate . House
Comm: UNFAV
03/20/2023

The Committee on Children, Families, and Elder Affairs (Book)

recommended the following:
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Delete line 42
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reasonably believes is approximately 7 days old or younger at
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recommended the following:
Senate Amendment
Between lines 74 and 75
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6. Constructed with material certified for use in explosive

containers to reduce the hazards associated with the detonation

of an explosive device which may result in injury or loss of

life to persons within the building.
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The Committee on Children, Families, and Elder Affairs (Burton)

recommended the following:
Senate Amendment (with title amendment)

Delete lines 132 - 321
and insert:
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anonymous and to leave at any time and may not be pursued or
followed unless the parent seeks to reclaim the newborn infant.
When an infant is born in a hospital and the mother expresses
intent to leave the infant and not return, upon the mother’s

request, the hospital or registrar must shatdt complete the

infant’s birth certificate without naming the mother thereon.
(7)46)r A parent of a newborn infant surrendered teft—at—a

| rer oz R aAavizl ~AAao o
oy  cmCTrgCThcy MmcOrCaor—sSCTr v Ces—S

tatien,—or fire——s
under this section may claim his or her newborn infant up until
the court enters a judgment terminating his or her parental
rights. A claim to the newborn infant must be made to the entity
having physical or legal custody of the newborn infant or to the
circuit court before whom proceedings involving the newborn
infant are pending.

(8)++r Upon admitting a newborn infant under this section,
the hospital shall immediately contact a local licensed child-
placing agency or alternatively contact the statewide central
abuse hotline for the name of a licensed child-placing agency
for purposes of transferring physical custody of the newborn
infant. The hospital shall notify the licensed child-placing
agency that a newborn infant has been left with the hospital and
approximately when the licensed child-placing agency can take
physical custody of the child. In cases where there is actual or
suspected child abuse or neglect, the hospital or any of its
licensed health care professionals shall report the actual or
suspected child abuse or neglect in accordance with ss. 39.201
and 395.1023 in lieu of contacting a licensed child-placing
agency.

(9)48)> Any newborn infant admitted to a hospital in

Page 2 of 7
3/17/2023 11:58:54 AM 586-02622B-23




40
41
42
43
44
45
46
47
48
49
50
51
52
53
54
55
56
57
58
59
60
61
62
63
64
65
66
67
68

Florida Senate - 2023 COMMITTEE AMENDMENT
Bill No. SB 870

| AN <o

accordance with this section is presumed eligible for coverage
under Medicaid, subject to federal rules.

(10) 4% A newborn infant surrendered teft—ata hospital;
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accordance with this section is shead+ not be deemed abandoned or
aad subject to reporting and investigation requirements under s.
39.201 unless there is actual or suspected child abuse or until

the Department of Health takes physical custody of the child.

(11) TIf the parent of a newborn infant is otherwise unable

to surrender the newborn infant in accordance with this section,

the parent may dial 911 to request that an emergency medical

services provider meet the surrendering parent at a specified

location. The surrendering parent must stay with the newborn

infant until the emergency medical services provider arrives to

take custody of the newborn infant.

(12)436)> A criminal investigation may shkhatdt not be
initiated solely because a newborn infant is surrendered left—at

a—hespitat under this section unless there is actual or

suspected child abuse or neglect.
Section 2. Subsections (1), (4), (7), (9), and (10) of
section 63.0423, Florida Statutes, are amended to read:
63.0423 Procedures with respect to surrendered infants.—
(1) Upon entry of final judgment terminating parental

rights, a licensed child-placing agency that takes physical
custody of an infant surrendered at—a—hespital;—emergeney

madl ~~ aAarszl Ao o
mcorCarr—otCTT v CEo—S
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B
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£
-

at+en pursuant to s. 383.50
assumes responsibility for the medical and other costs
associated with the emergency services and care of the

surrendered infant from the time the licensed child-placing
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agency takes physical custody of the surrendered infant.

(4) The parent who surrenders the infant in accordance with
s. 383.50 is presumed to have consented to termination of
parental rights, and express consent is not required. Except
when there is actual or suspected child abuse or neglect, the
licensed child-placing agency may shait not attempt to pursue,
search for, or notify that parent as provided in s. 63.088 and
chapter 49. For purposes of s. 383.50 and this section, an
infant who tests positive for illegal drugs, narcotic
prescription drugs, alcohol, or other substances, but shows no
other signs of child abuse or neglect, shall be placed in the
custody of a licensed child-placing agency. Such a placement

does not eliminate the reporting requirement under s. 383.50(8)

s+—383-50++)F. When the department is contacted regarding an
infant properly surrendered under this section and s. 383.50,
the department shall provide instruction to contact a licensed
child-placing agency and may not take custody of the infant
unless reasonable efforts to contact a licensed child-placing
agency to accept the infant have not been successful.

(7) If a claim of parental rights of a surrendered infant
is made before the judgment to terminate parental rights is
entered, the circuit court may hold the action for termination
of parental rights in abeyance for a period of time not to
exceed 60 days.

(a) The court may order scientific testing to determine
maternity or paternity at the expense of the parent claiming
parental rights.

(b) The court shall appoint a guardian ad litem for the

surrendered infant and order any whatewver investigation, home
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evaluation, or and psychological evaluation a¥e necessary to
determine what is in the best interests of the surrendered
infant.

(c) The court may not terminate parental rights solely on

the basis that the parent surrendered +eft the infant at—=
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accordance with s. 383.50.

(d) The court shall enter a judgment with written findings
of fact and conclusions of law.

(9) (a) A judgment terminating parental rights to a

surrendered infant pending adoption is voidable, and any later

judgment of adoption of that child mimer is voidable, if, upon
the motion of a parent, the court finds that a person knowingly
gave false information that prevented the parent from timely
making known his or her desire to assume parental

responsibilities toward the child mimer or from exercising his

or her parental rights. A motion under this subsection must be
filed with the court originally entering the judgment. The
motion must be filed within a reasonable time but not later than
1 year after the entry of the judgment terminating parental
rights.

(b) No later than 30 days after the filing of a motion
under this subsection, the court shall conduct a preliminary
hearing to determine what contact, if any, will be allowed
permitted between a parent and the child pending resolution of
the motion. Such contact may be allowed only if it is requested
by a parent who has appeared at the hearing and the court
determines that it is in the best interests of the child. If the

court orders contact between a parent and the child, the order
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must be issued in writing as expeditiously as possible and must
state with specificity any provisions regarding contact with
persons other than those with whom the child resides.

(c) The court may not order scientific testing to determine

the paternity or maternity of the child mimer until such time as

the court determines that a previously entered judgment
terminating the parental rights of that parent is voidable
pursuant to paragraph (a), unless all parties agree that such
testing is in the best interests of the child. Upon the filing
of test results establishing that person’s maternity or
paternity of the surrendered infant, the court may order
visitation only if it appears to be in the best interests of the
child.

(d) Within 45 days after the preliminary hearing, the court
shall conduct a final hearing on the motion to set aside the
judgment and shall enter its written order as expeditiously as
possible thereafter.

(10) Except to the extent expressly provided in this
section, proceedings initiated by a licensed child-placing

agency for the termination of parental rights and subsequent

adoption of a newborn infant surrendered left—=t—ahoespitals

KPP, R PRI RGN w £
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================= T I TLE A MEDNDDMENT =========s=======
And the title is amended as follows:

Delete lines 19 - 31
and insert:

circumstances; conforming provisions to changes made
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by the act; authorizing a parent to surrender a
newborn infant by calling 911 and requesting an
emergency medical services provider to meet at a
specified location to retrieve the newborn infant;
requiring the parent to stay with the newborn infant
until the emergency medical services provider arrives;

amending s. 63.0423, F.S.;
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LEGISLATIVE ACTION
Senate . House
Comm: UNFAV
03/20/2023

The Committee on Children, Families, and Elder Affairs (Book)

recommended the following:
Senate Amendment (with title amendment)
Between lines 186 and 187

insert:

(13) Any hospital, fire station, or emergency medical

services station that uses a newborn infant safety device under

this section, and the local government having jurisdiction over

such facility, is immune from liability for any harm, failure,

injury, or loss of life that may result from use or misuse of

the newborn infant safety device, and all liability shall be
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assumed by the manufacturer and the parent company of the

organization that owns such device.

And the title is amended as follows:
Delete line 31

and insert:
newborn infant applies; providing facilities that use
a newborn infant safety device, and the local
governments having jurisdiction over such facilities,
with immunity from liability related to the use of
such device; providing that all liability is assumed
by the manufacturer and parent organization having

ownership of such device; amending s. 63.0423, F.S.;
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A bill to be entitled
An act relating to substance abuse and mental health
services; amending s. 397.487, F.S.; conforming a
provision to changes made by the act; revising
requirements relating to the removal and replacement
of certified recovery residence administrators;
revising requirements relating to credentialing
entities denying, revoking, or suspending
certifications or imposing sanctions on a recovery
residence; requiring the Department of Children and
Families to adopt rules; requiring that changes to
certification requirements by credentialing entities
be adopted by department rule before the change is
effective and enforceable; amending s. 397.4871, F.S.;
authorizing credentialing entities to approve certain
certified recovery residence administrators to
actively manage up to a specified number of residents
if certain requirements are met; prohibiting certain
certified recovery residence administrators who have
been removed from a recovery residence from continuing
to actively manage more than a specified number of
residents without being reapproved by a credentialing
entity; creating the Substance Abuse and Mental Health
Treatment and Housing Task Force within the Department
of Children and Families; providing a purpose for the
task force; specifying membership of the task force;
requiring the task force to meet at specified
intervals; requiring the task force to conduct a

specified study and review; requiring the task force
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to submit a report to the department by a specified
date; requiring the department to submit a report to
the Governor and the Legislature by a specified date;
exempting certain recovery residences from certain
zoning laws and ordinances for a specified timeframe;

providing for expiration of the task force; providing

an effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Paragraph (a) of subsection (2) and paragraphs
(b) and (e) of subsection (8) of section 397.487, Florida
Statutes, are amended, and paragraph (f) is added to that
subsection, to read:

397.487 Voluntary certification of recovery residences.—

(2) The department shall approve at least one credentialing
entity by December 1, 2015, for the purpose of developing and
administering a voluntary certification program for recovery
residences. The approved credentialing entity shall:

(a) Establish recovery residence certification

requirements. However, any change to certification requirements

on or after October 1, 2023, must be adopted by department rule

pursuant to paragraph (8) (f).

(8) Onsite followup monitoring of a certified recovery
residence may be conducted by the credentialing entity to
determine continuing compliance with certification requirements.
The credentialing entity shall inspect each certified recovery
residence at least annually to ensure compliance.

(b) A certified recovery residence must notify the

Page 2 of 7
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credentialing entity within 3 business days after the removal of
the recovery residence’s certified recovery residence
administrator due to termination, resignation, or any other
reason. The recovery residence has 90 36 days to retain a

certified recovery residence administrator. If a recovery

residence’s certified recovery residence administrator has been

removed due to termination, resignation, or any other reason and

had been approved to actively manage more than 50 residents

pursuant to s. 397.4871(8), the recovery residence must retain

another certified recovery residence administrator within 90

days to continue to manage the approved additional number of

residents. The credentialing entity shall revoke the certificate
of compliance of any recovery residence that fails to comply
with this paragraph.

(e) Any decision by a department-recognized credentialing
entity to deny, revoke, or suspend a certification, or otherwise

impose sanctions on a recovery residence, must be initiated by a

formal notice provided to the recovery residence, and the

credentialing agency must take final action within 30 days after

the initial notificationy—is—reviewable by —thedepartment. Upon

receiving an adverse determination, the recovery residence may

request an administrative hearing pursuant to ss. 120.569 and

120.57 s5+—320-560—and3+20-5741)> within 30 days after final

action taken completingany appeats—preocess—offered by the

credentialing entity or the department, as applicable.

(f) Effective October 1, 2023, the department shall adopt

by rule the certification requirements established by

credentialing entities which are in effect on that date. Any

changes to certification requirements by a credentialing entity
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on or after October 1, 2023 must be adopted by department rule

before such change is effective and enforceable by credentialing

entities.

Section 2. Paragraph (b) of subsection (8) of section
397.4871, Florida Statutes, is amended to read:

397.4871 Recovery residence administrator certification.—

(8)

(b)1. A certified recovery residence administrator may not
actively manage more than 50 residents at any given time unless
written justification is provided to, and approved by, the
credentialing entity as to how the administrator is able to
effectively and appropriately respond to the needs of the
residents, to maintain residence standards, and to meet the
residence certification requirements of this section. However, a
certified recovery residence administrator may not actively
manage more than 100 residents at any given time except as

provided in subparagraph 2.

2. A credentialing entity may approve a certified recovery

residence administrator to actively manage up to 250 residents

if such administrator has been approved to actively manage 100

residents under subparagraph 1., if such administrator’s

recovery residence is wholly owned or controlled by a licensed

service provider, and if the licensed service provider maintains

a ratio of at least one staff member to eight residents. A

certified recovery residence administrator approved under this

subparagraph who has been removed by a recovery residence due to

termination, resignation, or any other reason may not continue

to actively manage more than 100 residents for another recovery

residence without being reapproved by the credentialing entity
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117 pursuant to this subparagraph.
118 Section 3. (1) The Substance Abuse and Mental Health

119 Treatment and Housing Task Force, a task force as defined in s.

120 20.03(8), Florida Statutes, is created within the Department of

121 Children and Families. The purpose of the task force is to study

122 issues relating to the requlation of licensed private sector

123 substance abuse and mental health treatment service providers

124 and ancillary therapeutic housing in this state and provide

125| recommended changes to provide best-in-class services with

126| limited governmental intrusion. Except as otherwise provided in

127 this section, the task force shall operate in a manner

128 consistent with s. 20.052, Florida Statutes.

129 (2) The task force is composed of nine members, as follows:

130 (a) A representative of the Executive Office of the

131 Governor, appointed by the Governor.

132 (b) A member of the Senate, appointed by the President of
133 the Senate.

134 (c) A member of the House of Representatives, appointed by

135| the Speaker of the House of Representatives.

136 (d) A representative of the Office of the Attorney General,

137 appointed by the Governor.

138 (e) A representative of the Chief Financial Officer,

139 appointed by the Governor.

140 (f) A representative of the Palm Beach County State

141| Attorney Addiction Recovery Task Force, appointed by the

142 Governor.

143 (g) A representative of the Florida Association of Recovery

144 Residences, appointed by the Governor.

145 (h) A representative of the treatment industry, appointed

Page 5 of 7
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146| Dby the Governor.
147 (i) A member of The Florida Bar with knowledge and

148| experience in the treatment and therapeutic housing industry,

149| appointed by the Governor.

150 (3) The task force shall appoint a chair and vice-chair and

151 meet no less than monthly.

152 (4) (a) The task force, with assistance from the Department

153 of Children and Families, shall conduct a study to evaluate the

154| impact of chapter 419, Florida Statutes, on treatment services,

155| to identify obstacles to providing all forms of therapeutic,

156| medical, and clinical housing in this state to residents of this

157 state, and to identify any compliance issues with the federal

158| Americans with Disabilities Act and the federal Fair Housing

159 Amendments Act of 1988.

160 (b) The task force shall conduct a review of statewide

161 zoning codes to determine the effect, if any, that local

162 regulations have on the ability of private sector licensed

163 service providers to provide modern, effective, evidence-based

164 treatment and ancillary therapeutic housing to residents of this
165 state.
166 (5) (a) By December 31, 2024, the task force shall submit to

167 the Department of Children and Families a report of its findings

168 and recommendations, including any recommended amendments to

169 chapter 419, Florida Statutes.
170 (b) By June 30, 2025, the Department of Children and

171 Families shall submit a report of the task force’s findings and

172 recommendations, and any additional findings and recommendations

173| made by the department, to the Governor, the President of the

174 Senate, and the Speaker of the House of Representatives.
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175 (6) From July 1, 2023, until July 1, 2026, any recovery

176 residence certified by the approved credentialing entity

177 pursuant to s. 397.487, Florida Statutes, i1s exempt from state

178 or local zoning laws or ordinances, including the requirements

179| of chapter 419, Florida Statutes, which do not apply to all

180 other single-family and multifamily dwellings.

181 (7) This section expires July 1, 2026.
182 Section 4. This act shall take effect July 1, 2023.
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COMMITTEE SUBSTITUTE - Substantial Changes
Summary:

CS/SB 1010 makes several changes to provisions governing the licensure and regulation of
substance abuse treatment programs and providers, including recovery residences and recovery
residence administrators.

Specifically, the bill:

Specifies that the onsite inspections performed by credentialing entities following receipt of a
recovery residence’s completed application for certification must be done specifically to
determine whether the applicant meets established certification requirements;

Increases, from 30 days to 90 days, the amount of time a recovery residence has to retain a
new certified recovery residence administrator (CRRA) following the termination,
resignation, or removal for any reason of the previous CRRA.

Requires credentialing entities to initiate suspension, denial, and revocation actions against
certified recovery residences through a formal written notice provided to the recovery
residence;

Requires credentialing entities to provide certified recovery residences with formal written
notice and 90 days to cure alleged deficiencies unless the alleged deficiency is an immediate
threat to the health, life, or safety of a resident or residents;

Requires credentialing entities to allow recovery residences to participate in all proceedings
conducted by the entities regarding the issues raised in the formal written notice;

Requires the credentialing entities to issue a formal written notice of its final decision after
the conclusion of such proceedings;
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e Allows a recovery residence to request an administrative hearing within 30 days after the
recovery residence received formal written notice of an adverse action taken by a
credentialing entity;

e Requires the credentialing agency to keep specified written records and make such records
available to the Division of Administrative Hearings upon request; and

e Expands the total number of residents a CRRA of a certified recovery residence may manage
under certain conditions.

The bill will likely have a positive fiscal impact on private licensed service providers. See
Section V. Fiscal Impact Statement.

The bill is effective July 1, 2023.
Il. Present Situation:
Substance Use Disorder Treatment

Substance abuse is the harmful or hazardous use of psychoactive substances, including alcohol
and illicit drugs.! According to the Diagnostic and Statistical Manual of Mental Disorders, Fifth
Edition (DSM-5), a diagnosis of substance use disorder (SUD) is based on evidence of impaired
control, social impairment, risky use, and pharmacological criteria.? SUD occurs when an
individual chronically uses alcohol or drugs, resulting in significant impairment, such as health
problems, disability, and failure to meet major responsibilities at work, school, or home.?
Repeated drug use leads to changes in the brain’s structure and function that can make a person
more susceptible to developing a substance abuse disorder.* Imaging studies of brains belonging
to persons with SUD reveal physical changes in areas of the brain critical to judgment, decision
making, learning and memory, and behavior control.®

In 2021, approximately 46.3 million people aged 12 or older had a SUD related to corresponding
use of alcohol or illicit drugs within the previous year.® The most common substance abuse
disorders in the United States are from the use of alcohol, tobacco, cannabis, opioids,

! The World Health Organization, Mental Health and Substance Abuse, available at
https://www.who.int/westernpacific/about/how-we-work/programmes/mental-health-and-substance-abuse; (last visited
March 15, 2023); the National Institute on Drug Abuse (NIDA), The Science of Drug Use and Addiction: The Basics,
available at https://www.drugabuse.gov/publications/media-guide/science-drug-use-addiction-basics (last visited February 8,
2023).

2 The National Association of Addiction Treatment Providers, Substance Use Disorder, available at
https://www.naatp.org/resources/clinical/substance-use-disorder (last visited March 15, 2023).

3 The Substance Abuse and Mental Health Services Administration (The SAMHSA), Substance Use Disorders,
http://www.samhsa.gov/disorders/substance-use (last visited March 15, 2023).

4 The NIDA, Drugs, Brains, and Behavior: The Science of Addiction, available at
https://www.drugabuse.gov/publications/drugs-brains-behavior-science-addiction/drug-abuse-addiction (last visited March
15, 2023).

5 1d.

& The SAMHSA, Highlights for the 2021 National Survey on Drug Use and Health, p. 2, available at
https://www.samhsa.gov/data/sites/default/files/2022-12/2021NSDUHFFRHighlights092722.pdf (last visited March 15,
2023).
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hallucinogens, and stimulants.” Provisional data from the CDC’s National Center for Health
Statistics indicate there were an estimated 107,622 drug overdose deaths in the United States
during 2021 (the last year for which there is complete data), an increase of nearly 15% from the
93,655 deaths estimated in 2020.8

Substance Use Disorder Treatment in Florida

In the early 1970s, the federal government enacted laws creating formula grants for states to
develop continuums of care for individuals and families affected by substance abuse.® The laws
resulted in separate funding streams and requirements for alcoholism and drug abuse. In response
to the laws, the Florida Legislature enacted chs. 396 and 397, F.S., relating to alcohol and drug
abuse, respectively.® Each of these laws governed different aspects of addiction, and thus had
different rules promulgated by the state to fully implement the respective pieces of legislation.*
However, because persons with substance abuse issues often do not restrict their misuse to one
substance or another, having two separate laws dealing with the prevention and treatment of
addiction was cumbersome and did not adequately address Florida’s substance abuse problem.?
In 1993, legislation was adopted to combine chs. 396 and 397, F.S., into a single law, the Hal S.
Marchman Alcohol and Other Drug Services Act (Marchman Act).*

The Marchman Act encourages individuals to seek services on a voluntary basis within the
existing financial and space capacities of a service provider.}* However, denial of addiction is a
prevalent symptom of SUD, creating a barrier to timely intervention and effective treatment.®
As a result, treatment typically must stem from a third party providing the intervention needed
for SUD treatment.!®

The DCF administers a statewide system of safety-net services for substance abuse and mental
health (SAMH) prevention, treatment, and recovery for children and adults who are otherwise
unable to obtain these services. Services are provided based upon state and federally-established
priority populations.!” The DCF provides treatment for SUD through a community-based

" The Rural Health Information Hub, Defining Substance Abuse and Substance Use Disorders, available at
https://www.ruralhealthinfo.org/toolkits/substance-abuse/1/definition (last visited March 15, 2023).

8 The Center for Disease Control and Prevention, National Center for Health Statistics, U.S. Overdose Deaths In 2021
Increased Half as Much as in 2020 — But Are Still Up 15%, available at
https://www.cdc.gov/nchs/pressroom/nchs_press_releases/2022/202205.htm (last visited March 15, 2023).

° The DCF, Baker Act and Marchman Act Project Team Report for Fiscal Year 2016-2017, p. 4-5. (on file with the Senate
Committee on Children, Families, and Elder Affairs).

10

g

12 4.

13 Chapter 93-39, s. 2, L.O.F., which codified current ch. 397, F.S.

14 See s. 397.601(1) and (2), F.S. An individual who wishes to enter treatment may apply to a service provider for voluntary
admission. Within the financial and space capabilities of the service provider, the individual must be admitted to treatment
when sufficient evidence exists that he or she is impaired by substance abuse and his or her medical and behavioral
conditions are not beyond the safe management capabilities of the service provider.

15 Darran Duchene and Patrick Lane, Fundamentals of the Marchman Act, Risk RX, Vol. 6 No. 2 (Apr. — Jun. 2006) State
University System of Florida Self-Insurance Programs, available at http://flbog.sip.ufl.edu/risk-rx-article/fundamentals-of-
the-marchman-act/ (last visited March 15, 2023) (hereinafter cited as “Fundamentals of the Marchman Act”).

161d.

17 See chs. 394 and 397, F.S.
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provider system offering detoxification, treatment, and recovery support for individuals affected

by substance misuse, abuse, or dependence.8

e Detoxification Services: Detoxification services use medical and clinical procedures to
assist individuals and adults as they withdraw from the physiological and psychological
effects of substance abuse.*®

e Treatment Services: Treatment services?’ include a wide array of assessment, counseling,
case management, and support that are designed to help individuals who have lost their
abilities to control their substance use on their own and require formal, structured
intervention and support.?

e Recovery Support: Recovery support services, including transitional housing, life skills
training, parenting skills, and peer-based individual and group counseling, are offered during
and following treatment to further assist individuals in their development of the knowledge
and skills necessary to maintain their recovery.??

Licensure of Substance Abuse Service Providers

The DCF regulates substance use disorder treatment by licensing individual treatment
components under ch. 397, F.S., and Rule 65D-30, F.A.C. Licensed service components include
a continuum of substance abuse prevention,? intervention,? and clinical treatment services.?

Clinical treatment is a professionally directed, deliberate, and planned regimen of services and
interventions that are designed to reduce or eliminate the misuse of drugs and alcohol and
promote a healthy, drug-free lifestyle.?® “Clinical treatment services” include, but are not limited
to, the following licensable service components:

e Addictions receiving facility.

e Day or night treatment.

e Day or night treatment with community housing.

18 The DCF, Treatment for Substance Abuse, available at https://www.myflfamilies.com/service-programs/samh/substance-
abuse.shtml (last visited March 15, 2023).

4.

20 |d. Research indicates that persons who successfully complete substance abuse treatment have better post-treatment
outcomes related to future abstinence, reduced use, less involvement in the criminal justice system, reduced involvement in
the child-protective system, employment, increased earnings, and better health.

21

214

23 Section 397.311(26)(c), F.S. “Prevention” is defined as “a process involving strategies that are aimed at the individual,
family, community, or substance and that preclude, forestall, or impede the development of substance use problems and
promote responsible lifestyles”. Substance abuse prevention is achieved through the use of ongoing strategies such as
increasing public awareness and education, community-based processes and evidence-based practices. These prevention
programs are focused primarily on youth, and, in recent years, have shifted to the local level, giving individual communities
the opportunity to identify their own unique prevention needs and develop action plans in response. This community focus
allows prevention strategies to have a greater impact on behavioral change by shifting social, cultural and community
environments. See also, The DCF, Substance Abuse: Prevention, available at https://www.myflfamilies.com/service-
programs/samh/prevention/index.shtml (last visited March 15, 2023).

24 Section 397.311(26)(b), F.S. “Intervention” is defined as “structured services directed toward individuals or groups at risk
of substance abuse and focused on reducing or impeding those factors associated with the onset or the early stages of
substance abuse and related problems.”

25 Section 397.311(26), F.S.

26 Section 397.311(26)(a), F.S.
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e Detoxification.

e Intensive inpatient treatment.

e Intensive outpatient treatment.

e Medication-assisted treatment for opiate addiction.
e Outpatient treatment.

e Residential treatment.?’

Florida does not license recovery residences; instead, in 2015 the Legislature enacted sections
397.487-397.4872, F.S., which establish voluntary certification programs for recovery
residences and recovery residence administrators, implemented by private credentialing
entities.?®

Recovery Residences

Recovery residences (also known as “sober homes” or “sober living homes”) are alcohol- and
drug-free living environments for individuals in recovery who are attempting to maintain
abstinence from alcohol and drugs.?® These residences offer no formal treatment and are, in some
cases, self-funded through resident fees.*

A recovery residence is defined as “a residential dwelling unit, the community housing
component of a licensed day or night treatment facility with community housing, or other form
of group housing, which is offered or advertised through any means, including oral, written,
electronic, or printed means, by any person or entity as a residence that provides a peer-
supported, alcohol-free, and drug-free living environment.”3

Voluntary Certification of Recovery Residences and Administrators in Florida

Florida utilizes voluntary certification programs for recovery residences and recovery residence
administrators, implemented by private credentialing entities.®> Under the voluntary certification
program, the DCF has approved two credentialing entities to design the certification programs
and issue certificates: the Florida Association of Recovery Residences certifies the recovery
residences and the Florida Certification Board (the FCB) certifies recovery residence
administrators.>®

Credentialing entities must require prospective recovery residences to submit the following
documents with a completed application and fee:

27 d.

28 Chapter 2015-100, L.O.F.

2 The SAMSHA, Recovery Housing: Best Practices and Suggested Guidelines, p. 2, available at
https://www.samhsa.gov/sites/default/files/housing-best-practices-100819.pdf (last visited March 15, 2023).

30 However, these homes may mandate or strongly encourage attendance at 12-step groups. The Society for Community
Research and Action, Statement on Recovery Residences: The Role of Recovery Residences in Promoting Long-term
Addiction Recovery, available at https://www.scra27.org/what-we-do/policy/policy-position-statements/statement-recovery-
residences-addiction/ (last visited March 15, 2023).

31 Section 397.311(38), F.S.

32 Sections 397.487-397.4872, F.S.

3 The DCF, Recovery Residence Administrators and Recovery Residences, available at
https://www.myflfamilies.com/service-programs/samh/recovery-residence/ (last visited March 15, 2023).
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A policy and procedures manual containing:

o Job descriptions for all staff positions;

o Drug-testing procedures and requirements;

o A prohibition on the premises against alcohol, illegal drugs, and the use of prescribed
medications by an individual other than the individual for whom the medication is
prescribed,

o Policies to support a resident’s recovery efforts; and

o A good neighbor policy to address neighborhood concerns and complaints.

Rules for residents;

Copies of all forms provided to residents;

Intake procedures;

Sexual predator and sexual offender registry compliance policy;

Relapse policy;

Fee schedule;

Refund policy;

Eviction procedures and policy;

Code of ethics;

Proof of insurance;

Proof of background screening; and

Proof of satisfactory fire, safety, and health inspections.3*

Certified Recovery Residence Administrators

All certified recovery residences must be actively managed by a certified recovery residence
administrator (CRRA).* CRRAs are individuals responsible for the overall management of a
recovery residence, as well as the supervision of residents and paid or volunteer staff.® Prior to
obtaining certification, CRRA applicants must successfully undergo a level 2 background
screening pursuant to ch. 435, F.S.%” Additionally, the FCB currently requires CRRAS to:

Hold at least a high school diploma, GED, or equivalent;

Undergo 10 hours of on-the-job supervision of the applicant’s performance of related
recovery residence administrator, manager, or residential management services within a
recovery residence setting;

Obtain three professional letters of recommendation;

Pass an exam administered by the FCB;

Complete 10 hours of continuing education annually; and

Apply for certification renewal annually.3®

CRRA:s are prohibited from engaging in any of the following activities:

34 Section 397.487(3), F.S.

3 Section 397.487(5), F.S.

3 The Florida Certification Board (The FCB), Certified Recovery Residence Administrator (CRRA), available at
https://flcertificationboard.org/certifications/certified-recovery-residence-administrator/ (last visited March 16, 2023).

37 Section 397.4871(5), F.S.

38 The FCB, Certification Guidelines: Credential Standards and Requirements Table: Certified Recovery Residence
Administrator (CRRA), p. 4-5, available at https:/flcertificationboard.org/wp-content/uploads/CRRA-Standards-and-
Requirements-Tables-January-2020.pdf (last visited March 16, 2023).
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e Failing to adhere to continuing education requirements of the credentialing entity;°

e Providing false or misleading information to the credentialing entity at any time;*°

e Advertising himself or herself to the public as a “certified recovery residence administrator”
without first obtaining certification;** and

e Actively managing more than 50 residents at any given time, unless written justification is
provided to, and approved by, the credentialing entity as to how the administrator is able to
effectively and appropriately respond to the needs of the residents, to maintain residence
standards, and to meet the residence certification requirements of this section. However, a
certified recovery residence administrator may not actively manage more than 100 residents
at any given time.*

Il. Effect of Proposed Changes:

The bill amends s. 397.487, F.S., specifying that the onsite inspections performed by
credentialing entities following receipt of a recovery residence’s completed application for
certification must be done specifically to determine whether the applicant meets established
certification requirements. The bill requires periodic, rather than follow-up as under current law,
onsite monitoring of a recovery residence by a credentialing entity following certification in
order to ensure ongoing compliance with certification requirements. The bill prevents
credentialing entities from suspending or revoking a certification without first making a written
determination that a recovery residence is not in compliance with any certification requirement
or has failed to timely remedy any identified deficiency.

The bill increases, from 30 to 90, the number of days a certified recovery residence has to retain
a new CRRA after a previous CRRA is terminated, resigns, or leaves the position for any other
reason. The bill clarifies that credentialing entities must initiate formal proceedings in order to
revoke a recovery residence’s certification. The bill requires credentialing entities to provide
certified recovery residences with formal written notice and 90 days to cure alleged deficiencies
unless the alleged deficiency is an immediate threat to the health, life, or safety of a resident or
residents. It allows credentialing entities to proceed with formal proceedings against a recovery
residence if such deficiencies are not cured within 90 days, and requires credentialing entities to
allow a recovery residence to participate in all proceedings conducted by the credentialing entity
regarding the issues raised in the formal written notice, and requires the credentialing entity to
issue a formal written notice of its final decision after the conclusion of such proceedings.

The bill also changes the process for requesting a formal administrative hearing pursuant to ss.
120.569 and 120.57, F.S., by requiring recovery residences to request a hearing within 30 days
after final action is taken, rather than after completing any appeals process offered by, the
credentialing entity or the DCF, as applicable. The bill also requires credentialing entities to keep

39 Section 397.4871(6)(a), F.S. CRRAs who violate this provision are subject to revocation of certification at the discretion of
the credentialing entity.

40 Section 397.4871(6)(c), F.S. CRRAs who violate this provision are subject to mandatory revocation of certification.

41 Section 397.4871(7), F.S. CRRAs who violate this provision commit a first degree misdemeanor, punishable as provided in
section 775.082, F.S. or section 775.083, F.S.

42 Section 397.4871(8)(b), F.S.
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written records of decisions made and proceedings conducted make such records available to the
Division of Administrative Hearings upon request.

The bill also amends s. 397.4871, F.S., expanding the total number of residents a CRRA of a
certified recovery residence may manage under certain conditions. Specifically, the bill allows
credentialing entities to approve CRRAs to actively manage up to 250 residents if:

The CRRA has already been approved to manage 100 residents;
The CRRA’s recovery residence is wholly owned or controlled by a licensed service
provider; and

The licensed service provider maintains a ratio of at least one supervisory employee to eight
residents.

The bill further stipulates that a CRRA who has been removed by a recovery residence due to
termination, resignation, or for any other reason may not continue to actively manage more than
100 residents without being reapproved by a credentialing entity.

The bill is effective July 1, 2023.

Constitutional Issues:

A.

Municipality/County Mandates Restrictions:
None.

Public Records/Open Meetings Issues:
None.

Trust Funds Restrictions:

None.

State Tax or Fee Increases:

None.

Other Constitutional Issues:

None identified.

Fiscal Impact Statement:

A.

Tax/Fee Issues:

None.
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VI.

VII.

VIII.

B.

Private Sector Impact:

The bill may have an indeterminate positive fiscal impact on licensed service providers
by allowing CRRAs of certified recovery residences to actively manage more residents.

Government Sector Impact:

None.

Technical Deficiencies:

None.

Related Issues:

None.

Statutes Affected:

This bill substantially amends sections 397.487 and 397.4871 of the Florida Statutes.

Additional Information:

A.

Committee Substitute — Statement of Substantial Changes:
(Summarizing differences between the Committee Substitute and the prior version of the bill.)

CS by Children, Families, and Elder Affairs on March 20, 2023:

The committee substitute:

Specifies that the onsite inspections performed by credentialing entities following receipt of a
recovery residence’s completed application for certification must be done specifically to
determine whether the applicant meets established certification requirements.

Requires periodic, rather than follow-up, onsite monitoring of a recovery residence by a
credentialing entity following certification in order to ensure ongoing compliance with
certification requirements.

Prevents credentialing entities from suspending or revoking a certification without first
making a written determination that a recovery residence is not in compliance with any
certification requirement or has failed to timely remedy any identified deficiency.

Increases, from 30 days to 90 days, the amount of time a recovery residence has to retain a
new certified recovery residence administrator (CRRA) following the termination,
resignation, or removal for any reason of the previous CRRA.

Clarifies that credentialing entities must initiate formal proceedings in order to revoke a
recovery residence’s certification.

Requires credentialing entities to provide certified recovery residences with formal written
notice and 90 days to cure alleged deficiencies unless the alleged deficiency is an immediate
threat to the health, life, or safety of a resident or residents.

Allows credentialing entities to proceed with formal proceedings against a recovery
residence if such deficiencies are not cured within 90 days.
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e Requires credentialing entities to allow a recovery residence to participate in all proceedings
conducted by the credentialing entity regarding the issues raised in the formal written notice,
and requires the credentialing entity to issue a formal written notice of its final decision after
the conclusion of such proceedings.

e Allows a recovery residence to initiate administrative proceedings under chs. 120.569 and
120.57, F.S., within 30 days of receiving a formal written notice of final action from a
credentialing entity.

e Requires credentialing entities to keep written records of decisions made and proceedings
conducted make such records available to the Division of Administrative Hearings upon
request.

e Allows a CRRA to actively manage up to 250 residents if:

o The CRRA’s recovery residence provides therapeutic housing and ancillary services
exclusively to a licensed service provider; and

o The licensed service provider maintains a staffing ratio of at least one supervisory
employee for every eight residents.

e Removes a provision requiring a certified recovery residence to retain a new CRRA within
90 days if the previous CRRA:

o Has been terminated, resigned, or been removed for any other reason; and
o Had been approved to actively manage more than 50 residents.

e Removes the provision creating a Substance Abuse and Mental Health Treatment and
Housing Task Force.

e Removes the three year exemption from local zoning laws and ordinances.

e Removes provisions requiring the DCF to adopt by rule:

o Current certification requirements of credentialing entities; and
o Any changes to certification requirements made by credentialing entities.

B. Amendments:

None.

This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate.
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LEGISLATIVE ACTION
Senate . House
Comm: RCS
03/20/2023

The Committee on Children, Families, and Elder Affairs (Gruters)

recommended the following:
Senate Amendment (with title amendment)

Delete lines 40 - 181
and insert:

Section 1. Subsections (5) and (8) of section 397.487,
Florida Statutes, are amended to read:

397.487 Voluntary certification of recovery residences.—

(5) Upon receiving a completed eemptete application, a
credentialing entity shall conduct an onsite inspection of the

recovery residence to determine whether the applicant meets the

Page 1 of 5
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certification requirements.

(8) Periodic onsite fedlewwp monitoring of a certified

recovery residence may be conducted by the credentialing entity
to determine continuing compliance with certification
requirements. The credentialing entity shall inspect each
certified recovery residence at least annually to ensure

compliance with such certification requirements.

(a) A credentialing entity may suspend or revoke a

certification if the credentialing entity has made a written

determination that the recovery residence is not in compliance

with any provision of this section or has failed to remedy any
deficiency identified by the credentialing entity within the
time period specified.

(b) A certified recovery residence must notify the
credentialing entity within 3 business days after the removal of
the recovery residence’s certified recovery residence
administrator due to termination, resignation, or any other
reason. The recovery residence has 90 36 days to retain a
certified recovery residence administrator. The credentialing

entity shall initiate formal proceedings to revoke the

certificate of compliance of any recovery residence that fails
to comply with this paragraph.

(c) If any owner, director, or chief financial officer of a
certified recovery residence is arrested for or found guilty of,
or enters a plea of guilty or nolo contendere to, regardless of
adjudication, any offense listed in s. 435.04(2) while acting in
that capacity, the certified recovery residence shall
immediately remove the person from that position and shall

notify the credentialing entity within 3 business days after
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such removal. The credentialing entity shall revoke the
certificate of compliance of a recovery residence that fails to
meet these requirements.

(d) A credentialing entity shall revoke a recovery
residence’s certificate of compliance if the recovery residence
provides false or misleading information to the credentialing
entity at any time.

(e) Any decision by a department-recognized credentialing
entity to deny, revoke, or suspend a certification, or otherwise

impose sanctions on a recovery residence, must be initiated by a

formal written notice provided to the recovery residence. The

recovery residence must have 90 days to cure the alleged

deficiency unless the alleged deficiency is an immediate threat

to the health, life, or safety of a resident or residents. If

the alleged deficiency is not cured within 90 days, the

credentialing entity may proceed with formal proceedings against

the recovery residence. The credentialing entity shall allow the

recovery residence to participate in all proceedings conducted

by the credentialing entity regarding the issues raised in the

formal written notice. The credentialing entity shall issue a

formal written notice of its final decision after the conclusion

of such proceedings—is—reviewable—by—thedepartment. Upon

receiving an adverse decision determinatien, the recovery
residence may request an administrative hearing pursuant to ss.

120.569 and 120.57 s55+—320-569—and—3120-5741) within 30 days

after the recovery residence receives formal written notice of

the final action taken ecempltetingany appeats—proecess—offered by

the credentialing entity. The credentialing entity must keep

written records of decisions made and proceedings conducted
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pursuant to this paragraph and must make such records available

to the Division of Administrative Hearings upon request er—the
de?afEHteﬂE, oS a'p'p—]&ea‘b—]? e.

Section 2. Paragraph (b) of subsection (8) of section

397.4871, Florida Statutes, is amended to read:

397.4871 Recovery residence administrator certification.—

(8)

(b) A certified recovery residence administrator may not
actively manage more than 50 residents at any given time unless
written justification is provided to, and approved by, the
credentialing entity as to how the administrator is able to
effectively and appropriately respond to the needs of the
residents, to maintain residence standards, and to meet the
residence certification requirements of this section. Hewewver+ A
certified recovery residence administrator may not actively
manage more than 100 residents at any given time. However, a

credentialing entity may approve a certified recovery residence

administrator to actively manage up to 250 residents if such

administrator’s recovery residence provides therapeutic housing

and ancillary services exclusively to a licensed service

provider and if the licensed service provider maintains a ratio

of at least 1 supervisory employee to 8 residents. A certified

recovery residence administrator approved under this paragraph

to manage more than 100 residents who has been removed by a

recovery residence due to termination, resignation, or any other

reason may not continue to actively manage more than 100

residents for another recovery residence without being

reapproved by the credentialing entity pursuant to this

paragraph.
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================= T ] TLE A MEDNDDMENT ================

And the title is amended as follows:
Delete lines 3 - 35

and insert:
services; amending s. 397.487, F.S.; specifying the
purpose of certain inspections by credentialing
entities; revising authorizations relating to onsite
monitoring of certified recovery residences by
credentialing entities; revising requirements relating
to the removal and replacement of certified recovery
residence administrators; revising requirements
relating to credentialing entities denying, revoking,
or suspending certifications or imposing sanctions on
a recovery residence; requiring credentialing entities
to keep specified records and make such records
available to the Division of Administrative Hearings
upon request; amending s. 397.4871, F.S.; authorizing
credentialing entities to approve certain certified
recovery residence administrators to actively manage
up to a specified number of residents if certain
requirements are met; prohibiting certain certified
recovery residence administrators who have been
removed from a recovery residence from continuing to
actively manage more than a specified number of
residents without being reapproved by a credentialing

entity; providing
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Florida Senate - 2023 SB 1278

By Senator Simon

3-01568A-23 20231278
A bill to be entitled

An act relating to direct-support organizations of the
Department of Children and Families; amending s.
402.57, F.S.; authorizing the Department of Children
and Families to establish a direct-support
organization for a specified purpose; specifying
criteria for the direct-support organization;
requiring the direct-support organization to operate
under written contract with the department; providing
requirements for the contract; requiring the Secretary
of Children and Families to appoint a board of
directors for the direct-support organization;
providing for appointment of board members;
authorizing the department to allow the direct-support
organization to use, without charge, the department’s
fixed property, facilities, and personnel services,
subject to certain requirements; defining the term
“personnel services”; authorizing the direct-support
organization to collect, expend, and provide funds for
specified purposes; prohibiting the use of such funds
for lobbying purposes; authorizing moneys to be held
in a separate depository account in the name of the
direct-support organization, subject to certain
requirements; requiring the direct-support
organization to provide for annual audits; providing

for future repeal; providing an effective date.

Be It Enacted by the Legislature of the State of Florida:
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Section 1. Section 402.57, Florida Statutes, is amended to

read:

402.57 Direct-support organizations erganization.—
(1) DEPARTMENT OF CHILDREN AND FAMILIES.—The Department of

Children and Families is authorized to create a direct-support

organization, the sole purpose of which is to support the

department in carrying out its purposes and responsibilities.

(a) The direct-support organization must be:

1. A not-for-profit corporation incorporated under chapter

617 and approved by the Department of State as a not-for-profit

corporation;

2. Organized and operated to conduct programs and

activities; to raise funds; to request and receive grants,

gifts, and bequests of moneys; to acquire, receive, hold,

invest, and administer, in its own name, securities, funds,

objects of value, or other property, real or personal; and to

make expenditures to or for the direct or indirect benefit of

the department and the individuals it serves; and

3. Determined by the department to be operating in a manner

consistent with the goals and purposes of the department, the

best interest of the state, and the needs of children and adults

served by the department.

(b) The direct-support organization shall operate under a

written contract with the department. The contract must provide

for all of the following:

1. Department approval of the articles of incorporation and

bylaws of the direct-support organization.

2. Submission of an annual budget for department approval.

3. Certification by the department that the direct-support
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organization is complying with the terms of the contract and

operating in a manner consistent with the goals and purposes of

the department and in the best interest of the state. Such

certification must be made annually and reported in the official

minutes of a meeting of the direct-support organization.

4. The reversion to the state of moneys and property held

in trust by the direct-support organization for the benefit of

those served by the department if the department ceases to exist

or the reversion to the department if the direct-support

organization is no longer approved to operate for the

department, a county commission, or a circuit board or ceases to

exist.

5. The fiscal year of the direct-support organization,

which must begin July 1 of each year and end June 30 of the

following year.

6. The disclosure of material provisions of the contract,

and the distinction between the department and the direct-

support organization, to donors of gifts, contributions, or

bequests, including such disclosure on all promotional and

fundraising publications.

(c) The Secretary of Children and Families shall appoint

the board of directors of the direct-support organization. The

board members shall be appointed according to the organization’s

bylaws.
(d) The department may allow, without charge, appropriate

use of fixed property, facilities, and personnel services of the

department by the direct-support organization, subject to the

requirements of this section. As used in this subsection, the

term “personnel services” includes full-time or part-time
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personnel, as well as payroll processing services.

1. The department may prescribe any conditions with which

the direct-support organization must comply in order to use

fixed property or facilities of the department.

2. The department may not allow the use of any fixed

property or facilities of the department by the direct-support

organization if it does not provide equal membership and

employment opportunities to all persons regardless of race,

color, religion, sex, age, or national origin.

3. The department shall adopt rules prescribing the

procedures by which the direct-support organization is governed

and any conditions with which a direct-support organization must

comply to use property, facilities, or personnel services of the

department.

(e) The direct-support organization may collect, expend,

and provide funds for:

1. Addressing gaps in services for the children and adults

served by the department.

2. Development, implementation, and operation of targeted

prevention efforts.

3. Services and activities that support the goals of the

department.

4. Functions of the direct-support organization’s board of

directors, as necessary and approved by the department.

The funds of the direct-support organization may not be used for

the purpose of lobbying as defined in s. 11.045.

(f) Any moneys may be held in a separate depository account

in the name of the direct-support organization and subject to
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the provisions of the contract with the department.

(g) The direct-support organization shall provide for an

annual financial audit in accordance with s. 215.981.

(h) This subsection is repealed October 1, 2028, unless

reviewed and saved from repeal by the Legislature.

(2) CHILDREN AND YOUTH CABINET.—The Department of Children

and Families shall establish a direct-support organization to
assist the Children and Youth Cabinet established in s. 402.56
in carrying out its purposes and responsibilities, primarily
regarding fostering public awareness of children and youth
issues and developing new partners in the effort to serve
children and youth by raising money; submitting requests for and
receiving grants from the Federal Government, the state or its
political subdivisions, private foundations, and individuals;
and making expenditures to or for the benefit of the cabinet.
The sole purpose for the direct-support organization is to
support the cabinet.

(a) The direct-support organization must be:

1l.4&> Incorporated under chapter 617 and approved by the
Department of State as a Florida corporation not for profit.

2.4 Organized and operated to make expenditures to or for
the benefit of the cabinet.

3.4e> Approved by the department to be operating for the
benefit of and in a manner consistent with the goals of the
cabinet and in the best interest of the state.

(b)+42> The board of directors of the direct-support
organization shall consist of seven members appointed by the
Governor. Each member of the board of directors shall be

appointed to a 4-year term. However, for the purpose of
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146| providing staggered terms, the initial appointments shall be for
147 either 2 years or 4 years, as determined by the Governor.

148 (c)+43> The direct-support organization shall operate under
149 a written contract with the department.

150 (d)+4> All moneys received by the direct-support

151 organization must be deposited into an account of the direct-
152 support organization and shall be used in a manner consistent
153| with the goals of the cabinet.

154 (e)45)r This subsection seetien is repealed October 1, 2024,

155| unless reviewed and saved from repeal by the Legislature.

156 Section 2. This act shall take effect upon becoming a law.
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COMMITTEE SUBSTITUTE - Technical Changes

Summary:

CS/SB 1278 amends s. 402.57, F.S., to insert enacting language that allows the Department of
Children and Families (DCF) to create a Direct Support Organization (DSO) with the purpose of
supporting the DCF in carrying out its purposes and responsibilities. The bill details the
requirements of and certain purposes for which to operate the DSO under written contract with
the DCF and requires the Secretary of the DCF to appoint the board of directors according to the
DSO’s bylaws.

The bill allows the use of the DCF’s fixed property, facilities, and “personnel services,” without
charge, by the DSO. The bill bars the DCF from allowing the use of any fixed property or
facilities by the DSO if the DSO does not provide equal membership and employment
opportunities to all persons regardless of race, color, religion, sex, age, or national origin.

The bill requires the DCF to adopt rules prescribing the procedures by which the DSO is
governed and any conditions with which it must comply to use property, facilities, or personnel
services of the DCF.

The bill allows the DSO to collect, expend, and provide funds for certain purposes that support
the DCF. The DSO may not use funds for the purpose of lobbying. The DSO may hold any
moneys in a separate depository account in the name of the DSO, subject to the provisions of the
contract with the DCF. The DSO must provide an annual financial audit in accordance with s.
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215.981, F.S. The bill also provides for the repeal of the subsection on October 1, 2028, unless
reviewed and saved from repeal by the Legislature.

The bill does not appear to have a fiscal impact on the government or private sector.

The bill takes effect upon becoming law.
Il. Present Situation:
Citizen Support Organizations and Direct-Support Organizations

Citizen support organizations (CSOs) and direct-support organizations (DSOs) are statutorily
created private entities that are generally required to be non-profit corporations, and are
authorized to carry out specific tasks in support of public entities or public causes. The functions
and purpose of a CSO or DSO are prescribed by its enacting statute and, for most, by a written
contract with the agency the CSO or DSO was created to support.

CSO and DSO Transparency and Reporting Requirements

In 2014, the Legislature created s. 20.058, F.S., establishing a comprehensive set of transparency
and reporting requirements for CSOs and DSOs that are created or authorized pursuant to law or
executive order and created, approved, or administered by a state agency.* Specifically, the law
requires each CSO and DSO to annually submit, by August 1, the following information related
to its organization, mission, and finances to the agency it supports:?

The name, mailing address, telephone number, and website address of the organization;

The statutory authority or executive order that created the organization;

A brief description of the mission of, and results obtained by, the organization;

A brief description of the organization’s plans for the next three fiscal years;

A copy of the organization’s code of ethics; and

A copy of the organization’s most recent federal Internal Revenue Service (IRS) Return of
Organization Exempt from Income Tax form (Form 990).3

Each agency receiving the above information must make the information available to the public
through the agency’s website. If the CSO or DSO maintains a website, the agency’s website
must provide a link to the website of the CSO or DSO.* Additionally, any contract between an
agency and a CSO or DSO must be contingent upon the CSO or DSO submitting and posting the
information.® If a CSO or DSO fails to submit the required information for two consecutive
years, the agency must terminate the contract with the CSO or DSO.® The contract must also
include a provision for ending operations and returning state-issued funds to the state if the
authorizing statute is repealed, the contract is terminated, or the organization is dissolved.’

1 Chapter 2014-96, L.O.F.

2 Section 20.058(1), F.S.

3 The IRS Form 990 is an annual information return required to be filed with the IRS by most organizations exempt from
federal income tax under 26 U.S.C. 501.

4 Section 20.058(2), F.S.

5 Section 20.058(4), F.S.

61d.

"1d.
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By August 15 of each year, the agency must report to the Governor, the President of the Senate,
the Speaker of the House of Representatives, and the Office of Program Policy Analysis and
Government Accountability (OPPAGA) the information provided by the CSO or DSO.2 The
report must also include a recommendation by the agency, with supporting rationale, to continue,
terminate, or modify the agency’s association with each CSO or DSO.°

Lastly, a law creating or authorizing the creation of a CSO or DSO must state that the creation or
authorization for the CSO or DSO is repealed on October 1 of the fifth year after enactment,
unless reviewed and saved from repeal by the Legislature.®

CSO and DSO Audit Requirements

Section 215.981, F.S., requires each CSO and DSO created or authorized pursuant to law with
annual expenditures in excess of $100,000 to provide for an annual financial audit of its accounts
and records.!! The audit must be conducted by an independent certified public accountant in
accordance with rules adopted by the Auditor General and the state agency that created,
approved, or administers the CSO or DSO. The audit report must be submitted within nine
months after the end of the fiscal year to the Auditor General and to the state agency the CSO or
DSO supports.

Additionally, the Auditor General may conduct audits or other engagements of the accounts and
records of the CSO or DSO, pursuant to his or her own authority, or at the direction of the
Legislative Auditing Committee.'2 The Auditor General is authorized to require and receive any
records from the CSO or DSO, or its independent auditor.™

CSO and DSO Ethics Code Requirement

Section 112.3251, F.S., requires a CSO or DSO created or authorized pursuant to law to adopt its
own ethics code. The ethics code must contain the specified standards of conduct and disclosures
provided in ss. 112.313 and 112.3143(2), F.S. A CSO or DSO may adopt additional or more
stringent standards of conduct and disclosure requirements and must conspicuously post its code
of ethics on its website. 4

The Department of Children and Families

The Department of Children and Families (DCF) is created and its organizational structure
established in s. 20.19, F.S. The DCF has a statutorily created mission to work in partnership
with local communities to protect the vulnerable, promote strong and economically self-

8 Section 20.058(3), F.S.

°1d.

10 Section 20.058(5), F.S.

11 The independent audit requirement does not apply to a CSO or DSO for a university, district board of trustees of a
community college, or district school board. Additionally, the expenditure threshold for an independent audit is $300,000 for
a CSO or DSO for the Department of Environmental Protection and the Department of Agriculture and Consumer Services.
12 Section 11.45(3)(d), F.S.

13d.

14 Section 112.3251, F.S.
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sufficient families, and advance personal and family recovery and resiliency.'® The DCF must
provide services relating to:

e Adult Protection.

e Child care regulation.

e Child welfare.

e Domestic violence.
Economic self-sufficiency.
Homelessness.

Mental health.

Refugees.

Substance abuse.®

The DCEF states its vision is to empower people with complex and varied needs to achieve the
best outcomes for themselves and their families and deliver world class and continuously
improving service focused on providing the people it serves with the level and quality that the
DCF would demand and expect for its own families.’

Direct Support Organization for the Children and Youth Cabinet

In 2007, the Legislature created the Children and Youth Cabinet (Cabinet).’® The Cabinet is
charged with promoting and implementing collaboration, creativity, increased efficiency,
information sharing and improved service delivery between and within state agencies and
organizations. As directed by statute, in 2007 the Cabinet developed a shared vision and a
Strategic Plan to guide the Cabinet in designing and implementing measurable outcomes and
actions that promote collaboration and information sharing.'® The stated mission of the Cabinet
is to ensure that the public policy of Florida relating to children and youth promotes
interdepartmental collaboration and program implementation in order for services designed for
children and youth to be planned, managed and delivered in a holistic and integrated manner to
improve the self-sufficiency, safety, economic stability, health, and quality of life of all children
and youth in Florida.?°

Section 402.57, F.S., requires the DCF to establish a DSO to assist the Cabinet in carrying out its

purpose and responsibilities. The sole purpose of the DSO is to support the Cabinet, and must be:

e A Florida not-for-profit corporation.

e Organized to make expenditures to or for the Cabinet.

e Approved by the DCF to be operating for the benefit of and in a manner consistent with the
goals of the Cabinet and in the best interest of the state.

15 Section 20.19(1), F.S.

16 Section 20.19(4), F.S.

17 The Department of Children and Families, Mission, Vision and Values, available at
https://www.myflfamilies.com/about/additional-services-offices/office-secretary/mission-vision-and-values (last visited
March 13, 2023).

18 Chapter 2007-151, s. 1, L.O.F., codified as s. 402.56, F.S.

19 Governor Ron DeSantis — 46" Governor of Florida, Florida Children and Youth Cabinet, available at
https://www.flgov.com/childrens-cabinet/ (last visited March 13, 2023).

2 d.
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The DCF does not have DSO or CSO enacting language other than the language specific to the
Cabinet.

Effect of Proposed Changes:

The bill amends s. 402.57, F.S., to insert enacting language that allows the DCF to create a DSO
with the sole purpose to support the DCF in carrying out its purposes and responsibilities. The
DSO must be:
e A Florida not-for-profit corporation.
e Organized and operated to:
o Conduct programs and activities;
o Raise funds;
o Request and receive grants, gifts, and bequests of moneys;
o Acquire, receive, hold, invest, and administer securities, funds, objects of value or other
real or personal property; and
o Make expenditures to or for the direct or indirect benefit of the DCF and the individuals it
Serves.
e Determined by the DCF to be operating in a manner consistent with the goals and purposes
of the DCF, the best interest of Florida, and the needs of children and adults served by the
DCF.

The bill requires the DSO to operate under a written contract with the DCF that provides for all

of the following:

e Approval of articles of incorporation and bylaws by the DCF.

e Submission of an annual budget for approval by the DCF.

e Annual certification by the DCF that the DSO is in compliance with the contract and
operating in a manner consistent with the goals and purposes of the DCF and in the best
interest of the state. This certification must be reported in the official minutes of a meeting of
the DSO.

e Reversion of moneys and property held in trust by the DSO to the state if the DCF ceases to
exist or to the DCF if the DSO is no longer approved to operate or ceases to exist.

e That the fiscal year for the DSO runs from July 1 of each year through June 30 of the
following year.

e Disclosure of material provisions of the contract and the distinction between the DCF and the
DSO to donors, including on all promotional and fundraising publications.

The bill requires the Secretary of the DCF to appoint the board of directors of the DSO according
to the DSO’s bylaws.

The bill provides that the DCF, without charge, may allow appropriate use of fixed property or
facilities of the DCF by the DSO. The bill allows the DCF to prescribe conditions the DSO must
meet to used fixed property or facilities and bars the DCF from allowing the use of any fixed
property or facilities by the DSO if the DSO does not provide equal membership and
employment opportunities to all persons regardless of race, color, religion, sex, age, or national
origin.
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The bill also provides that the DCF, without charge, may allow appropriate use of “personnel
services”?! of the DCF by the DSO.

The bill requires the DCF to adopt rules prescribing the procedures by which the DSO is
governed and any conditions with which it must comply to use property, facilities, or personnel
services of the DCF.

The bill allows the DSO to collect, expend, and provide funds to address gaps in services for the
children and adults served by the DCF; develop, implement, and operate targeted prevention
efforts; and provide services and activities that support the goals of the DCF. The DSO may not
use funds for the purpose of lobbying. The DSO may hold any moneys in a separate depository
account in the name of the DSO, subject to the provisions of the contract with the DCF. The
DSO must provide an annual financial audit in accordance with s. 215.981, F.S.

The bill also provides for the repeal of the enacting subsection on October 1, 2028, unless
reviewed and saved from repeal by the Legislature.

The bill takes effect upon becoming law.
V. Constitutional Issues:

A. Municipality/County Mandates Restrictions:

None.
B. Public Records/Open Meetings Issues:
None.
C. Trust Funds Restrictions:
None.
D. State Tax or Fee Increases:
None.
E. Other Constitutional Issues:

None identified.
V. Fiscal Impact Statement:
A. Tax/Fee Issues:

None.

2L The bill provides that “personnel services” includes full-time or part-time personnel, as well as payroll processing services.
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B. Private Sector Impact:
None.
C. Government Sector Impact:
None.
VI.  Technical Deficiencies:
None.
VII. Related Issues:
None.
VIII. Statutes Affected:
This bill substantially amends section 402.57 of the Florida Statutes.
IX. Additional Information:

A. Committee Substitute — Statement of Substantial Changes:
(Summarizing differences between the Committee Substitute and the prior version of the bill.)

CS by Children, Families, and Elder Affairs on March 20, 2023:

The Committee Substitute made a clarifying non-substantive technical change to the
provision related to the specified use of certain facilities and services of the DCF and the
requirement to rulemaking authority.

B. Amendments:

None.

This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate.
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The Committee on Children, Families, and Elder Affairs (Simon)

recommended the following:
Senate Amendment
Delete lines 89 - 101

and insert:

1. The department may not allow the use of any fixed

property, facilities, or personnel services of the department by

the direct-support organization if it does not provide equal

membership and employment opportunities to all persons

regardless of race, color, religion, sex, age, or national

origin.
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2. The department may prescribe any conditions with which a

direct-support organization must comply to use fixed property,

facilities, or personnel services of the department and shall

adopt rules prescribing those conditions and the procedures by

which the direct-support organization is governed.
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Florida Senate - 2023 SB 1286

By Senator Book

35-01309A-23 20231286

A bill to be entitled
An act relating to designated public safe exchange
locations; amending s. 61.13, F.S.; requiring that
certain information be included in a parenting plan;
specifying that a parent may not be found in violation
of a parenting plan, time-sharing schedule, or child
exchange order, or charged with a certain offense,
under certain circumstances; amending s. 125.01, F.S.;
requiring boards of county commissioners to designate
certain areas as public safe exchange locations for a
specified purpose; providing requirements for such
areas; providing immunity; amending s. 787.03, F.S.;
providing that a parent of a child or the parent’s
designee may not be charged with the offense of
interference with custody under certain circumstances;

providing an effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Paragraph (b) of subsection (2) of section
61.13, Florida Statutes, is amended, and subsection (10) is
added to that section, to read:

61.13 Support of children; parenting and time-sharing;
powers of court.—

(2)

(b) A parenting plan approved by the court must, at a

minimum, include all of the following information:

ar

1
T

=
T

1. A detailed description of beseribein—adeguate—de

how the parents will share and be responsible for the daily
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tasks associated with the upbringing of the child.s+

2. Faelwde The time-sharing schedule arrangements that
specify the time that the mimer child will spend with each

parent. The parenting plan must state that at any time,

notwithstanding any provision in the agreed-upon parenting plan

or time-sharing schedule or order relating to the exchange of

the child, a parent or a parent’s designee may choose to

exchange the child with the other parent or the other parent’s

designee at a designated public safe exchange location as
provided in s. 125.01(8) .+

3. A designation of Pesigrate who will be responsible for
all of the following:

a. Any and all forms of health care. If the court orders
shared parental responsibility over health care decisions, the
parenting plan must provide that either parent may consent to
mental health treatment for the child.

b. School-related matters, including the address to be used
for school-boundary determination and registration.

c. Other activities.;—and

4. A detailed description of Peseribeinadeguatedetaid

the methods and technologies that the parents will use to

communicate with the child.

(10) A parent may not be found in violation of his or her

parenting plan, time-sharing schedule, or child exchange order,

or charged with the offense of interference with the parenting

plan, time-sharing schedule, or child exchange order under s.

787.03, if the parent or the parent’s designee chooses to use a

designated public safe exchange location to exchange custody of

his or her child instead of a location that was previously
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agreed to by both parents or stated in the parenting plan, time-

sharing schedule, or child exchange order.

Section 2. Subsection (8) is added to section 125.01,
Florida Statutes, to read:
125.01 Powers and duties.—

(8) (a) Each board of county commissioners shall designate

one or more sheriff’s office or police department locations that

have staff on site 24-hours a day as a public safe exchange

location at which parents or parents’ designees may meet to

exchange custody of a child. The designation must be based on

the population of the county, as follows: a minimum of one

location for a population of less than 50,000; a minimum of two

locations for a population of less than 75,000; and a minimum of

three locations for a population of more than 75,000.

(b) Each sheriff’s office or police department designated

as a public safe exchange location shall install a purple light

on the outside of the building so the building is identifiable

as a designated public safe exchange location. The parking lot

of each public safe exchange location must be accessible 24

hours a day, 7 days a week, and each public safe exchange

location shall provide adequate lighting and an external video

surveillance system that records continuously, 24 hours a day, 7

days a week, and that meets all of the following criteria:

1. At least one camera 1is fixed on the entrance to the

premises and is able to record the area in the vicinity of the

purple light.

2. Records images clearly and such images accurately

display the time and date.

3. Retains video surveillance recordings or images for at

Page 3 of 4

CODING: Words striekern are deletions; words underlined are additions.




Florida Senate - 2023 SB 1286

35-01309A-23 20231286
88 least 6 months.

89 (c) A cause of action may not be brought against the

90 county, the sheriff, a county commissioner, or a law enforcement

91 officer or an employee of the designated public safe exchange

92| location based on an incident that occurs when a parent or

93| parent’s designee meets at a public safe exchange location to

94| exchange custody of his or her child.

95 Section 3. Subsection (7) is added to section 787.03,

96 Florida Statutes, to read:

97 787.03 Interference with custody.—

98 (7) A parent of a child or the parent’s designee may not be

99 charged with an offense under this section solely for using or

100 attempting to use a designated public safe exchange location as

101| provided in s. 125.01(8) to exchange custody of his or her child

102 instead of a location that was previously agreed to by both

103| parents or specified in a parenting plan, time-sharing schedule,

104 or child exchange order.

105 Section 4. This act shall take effect July 1, 2023.
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INTRODUCER: Senator Book

SUBJECT: Designated Public Safe Exchange Locations
DATE: March 20, 2023 REVISED:
ANALYST STAFF DIRECTOR REFERENCE ACTION
1. Tuszynski Cox CF Favorable
2. JU
3. RC
Summary:

SB 1286 amends s. 125.01, F.S., expanding the duties of county legislative and governing bodies
by requiring each board of county commissioners to designate one or more sheriff’s office or
police department locations as public safe exchange locations for parents to exchange custody of
a child. The safe exchange location must:
e Have staff on site 24-hours a day.
e Install a purple light on the outside of the building to identify it as a designated public
exchange location.
e Be accessible 24 hours a day, 7 days a week.
e Provide adequate lighting.
e Provide external video surveillance that records continuously, 24 hours a day, 7 days a week,
that meets all of the following criteria:
o At least one camera fixed on the entrance to the premises and able to record the areas
near the external purple light.
o Records images clearly and displays accurate date and time.
o Retains video recordings or images for at least 6 months.

The bill requires a designation of a minimum of one safe exchange location in counties with a
population of less than 50,000, a minimum of two locations for a population of less than 75,000,
and a minimum of three locations for a population of more than 75,000.

The bill amends s. 61.13, F.S., requiring any parenting plan approved by a court to allow a parent
or parent’s designee to exchange a child with the other parent or parent’s designee at a
designated public safe exchange location. The bill details that a parent may not be found in
violation of a parenting plan, time-sharing schedule, or child exchange order or be charged with
interference with the same under s. 787.03, F.S. if the parent or designee chooses to use a public
safe exchange location previously agreed to by both parents in a parenting plan, sharing
schedule, or child exchange order.
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The bill also amends s. 787.03, F.S., of the Florida Criminal Code to make conforming changes
to the crime of “interference with custody” to state that a parent or designee may not be charged
with that crime solely for using or attempting to use a public safe exchange location previously
agreed to by both parents or specified in a parenting plan, time-sharing schedule, or child
exchange order.

The county and municipality mandate provisions of Article VII, section 18 of the Florida
Constitution may apply. See Section V. Constitutional Issues.

The bill will have an indeterminate negative fiscal impact on the government sector. See Section
V. Fiscal Impact Statement.

The bill takes effect July 1, 2023
Il. Present Situation:
Rights and Responsibilities of a Parent

In a dissolution of marriage with children or in a paternity case, issues of parenting must be
worked out between the parties. The United States Supreme Court and Florida courts have
consistently ruled that a parent’s desire and right to the companionship, care, custody, and
management of his or her children is an important interest that warrants deference and, absent a
powerful countervailing interest, protection. Further, a parent has general responsibilities owed
to his or her children, including supervision, health and safety, education, care, and protection. In
Florida, parenting is broken down into two distinct components, including parental responsibility
(decision-making) and timesharing (physical visitation with the child based on a parenting plan).

Timesharing and Parental Responsibility

Section 61.13, F.S., provides guidelines to assist courts in determining matters related to
parenting? and time-sharing® of minor children in actions under ch. 61, F.S., in accordance with
the best interests of the child while balancing the rights of parents. As a threshold consideration,
the Legislature has declared that:

It is the public policy of this state that each minor child has frequent and
continuing contact with both parents after the parents separate or the
marriage of the parties is dissolved and to encourage parents to share the
rights and responsibilities, and joys, of childrearing. There is no

! See Lassiter v. Dep't of Soc. Services of Durham Cnty., N. C., 452 U.S. 18 (1981) (calling the right “plain beyond the need
for multiple citation” and quoting Stanley v. Illinois, 405 U.S. 645 (1972)); I.T. v. Dep't of Children & Families, 338 So. 3d 6
(Fla. 3d DCA 2022); D.M.T. v. T.M.H., 129 So. 3d 320 (Fla. 2013); F.R. v. Adoption of Baby Boy Born November 2, 2010,
135 So. 3d 301 (Fla. 1st DCA 2012); In Interest of J.D., 510 So. 2d 623 (Fla. 1st DCA 1987).

2 parenting or parental responsibility refers to the responsibility and right to make important decisions about the child’s
welfare, such as education and medical care after the parents separate. See CustodyXChange, Parental Rights and Parental
Responsibilities: Know Yours, available at https://www.custodyxchange.com/topics/custody/legal-concepts/parental-rights-
responsibility.php (last visited March 15, 2023)

3 Time-sharing refers to the time, including overnights and holidays, which the child spends with each parent. Section
61.046(23), F.S.
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presumption for or against the father or mother of the child or for or
against any specific time-sharing schedule when creating or modifying the
parenting plan of the child.*

In establishing time-sharing, the court must consider the best interests of the child® as the
primary consideration and evaluate all factors affecting the welfare and interests of the child and
the circumstances of the family.®

A court may prescribe a “parenting plan”’ by which the parents are ordered to share decision-
making and physical custody of the minor child. The parenting plan may order parents to
exercise shared parental responsibility, it may delegate decision-making authority over specific
matters to one parent, or it may grant a parent sole parental responsibility over the minor child.
Common issues concerning a minor child may include education, healthcare, and social or
emotional wellbeing. Further, once a court has established parental responsibility, a parenting
plan or time-sharing plan® may be ordered, and such plan may not be modified without a
showing of a substantial, material, and unanticipated change in circumstances and a
determination that the modification is in the best interests of the child.®

Cassie Carli and Safe Exchange of Custody

In late March of 2022, Cassie Carli of Navarre, Florida went missing after meeting with her 4-
year-old daughter’s father, her ex-boyfriend, to exchange custody of the child.’® Ms. Carli’s body
was found a week later in Alabama and her ex-boyfriend was arrested in Tennessee on charges
of tampering with evidence, giving false information concerning a missing persons investigation,
and destruction of evidence.!!

County Government and Powers

Florida has two distinct County types:

e Charter Counties — these counties operate under a county charter and have all powers of
self-government not inconsistent with general law or special law approved by the vote of the
electors.!?

e Non-charter Counties — these counties operate under powers of self-government that are
provided by general or special law.*3

4 Section 61.13(2)(c)1., F.S.

5 Section 61.13(2)(c), F.S.

6 Section 61.13(3), F.S.

" A “parenting plan” is a document created to govern the relationship between the parents relating to decisions which must be
made regarding the child and must contain a timesharing schedule for the parents and child. Section 61.046(14), F.S. If a
parenting plan is agreed to by the parties, it must be approved by the court.

8 Section 61.13(2)(b), F.S.

9 Section 61.13.(3), F.S.

1© WEAR News 3, TIMELINE: Disappearance, body discovery of Navarre mother Cassie Carli, available at
https://weartv.com/news/local/timeline-disappearance-of-missing-navarre-mother-cassie-carli (last visited March 14, 2023).
4.

12 FLA. CONST. art. VIII, s. 1(g).

13 FLA. CONST. art. VIII, s. 1(f).
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Section 125.01, F.S., specifies powers of self-government for non-charter counties, unless such

powers are preempted by general or special law.* Such powers include, but are not limited to,

the authority to:

e Employ personnel;*®

e Perform any act not specifically enumerated that is not inconsistent with law and is in the
common interest of the people of the county;®

e Adopt ordinances and prescribe fines;'” and

e Provide hospitals, ambulance service, and health and welfare programs.*8

Article VII, section 18 (a) of the Florida Constitution provides in part that a county or
municipality may not be bound by a general law requiring a county or municipality to spend
funds or take an action that requires the expenditure of funds unless certain specified exemptions
or exceptions are met.

Interference with Custody

In 1974, the Legislature created the offense of interference with custody.'® It is a third degree

felony?° for a person:

e Without legal authority, to knowingly or recklessly take a child 17 years of age or under or
any incompetent person from the custody of his or her parent, guardian, a public agency in
charge of the child or incompetent person, or any other lawful custodian.?

e Inthe absence of a court order determining custody or visitation rights, who is a parent,
stepparent, guardian, or relative who has custody of a child or incompetent person, to take or
conceal the child or incompetent person with a malicious intent to deprive another person of
his or her right to custody.??

Defenses to a charge of interference with custody are:

e The defendant had reasonable cause to believe the action was necessary to preserve the child
from danger;

e The defendant was the victim of an act of domestic violence or had reasonable cause to
believe he or she was about to become the victim of an act of domestic violence and the
defendant had reasonable cause to believe the action was necessary to escape or protect
himself or herself from the domestic violence or preserve the child from exposure; or

e The child was taken away at his or her own instigation without enticement and without
purpose to commit a criminal offense against the child, and the defendant establishes that it
was reasonable to rely on the instigating acts of the child.?

14 See Section 125.01, F.S.

15 Section 125.01(3)(a), F.S.

16 Section 125.01(1)(w), F.S.

17 Section 125.01(1)(t), F.S.

18 Section 125.01(1)(e), F.S.

19 Chapter 74-383, s. 24, L.O.F., codified as s. 787.03, F.S.
20 A third degree felony is generally punishable by not more than five years in state prison and a fine not exceeding $5,000.
Sections 775.082 and 775.083, F.S.

2L Section 787.03(1), F.S.

22 Section 787.03(2), F.S.

23 Section 787.03(4), F.S.
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The statute does not apply if a spouse flees with a child because he or she:

e s the victim of domestic violence or reasonably believes that he or she is about to become a
victim of such violence; or

e Believes the welfare of the child is in danger.?*

In order to avail himself or herself of the exception for spouses, a person who takes a child must
file a report, within 10 days after taking the child, with the sheriff’s office or the state attorney’s
office of the county where the child resided at the time he or she was taken.? The report must
contain the name of the person taking the child, the current address and telephone number of the
person and child, and the reasons the child was taken.?® Within a reasonable time, the person also
must commence a custody proceeding consistent with the federal Parental Kidnapping
Prevention Act or the Uniform Child Custody Jurisdiction and Enforcement Act.?” 28

Effect of Proposed Changes:

The bill amends s. 125.01, F.S., to expand the duties of a county legislative and governing body
to require each board of county commissioners to designate one or more sheriff’s office or police
department locations as public safe exchange locations for parents to exchange custody of a
child. The safe exchange location must:
e Have staff on site 24-hours a day.
e Install a purple light on the outside of the building to identify it as a designated public
exchange location.
e Be accessible 24 hours a day, 7 days a week.
e Provide adequate lighting.
e Provide external video surveillance that records continuously, 24 hours a day, 7 days a week,
that meets all of the following criteria:
o At least one camera fixed on the entrance to the premises and able to record the areas
near the external purple light.
o Records images clearly and displays accurate date and time.
o Retains video recordings or images for at least 6 months.

The bill requires a designation of a minimum of one safe exchange location in counties with a
population of less than 50,000, a minimum of two locations for a population of less than 75,000,
and a minimum of three locations for a population of more than 75,000.

The bill amends s. 61.13, F.S., requiring any parenting plan approved by a court to allow a parent
or parent’s designee to exchange a child with the other parent or parent’s designee at a
designated public safe exchange location. The bill details that a parent may not be found in
violation of a parenting plan, time-sharing schedule, or child exchange order, or be charged with
a violation of interference with the same under s. 787.03, F.S., if the parent or designee chooses

24 Section 787.03(6)(a), F.S.
5 Section 787.03(6)(b), F.S.

%d.
21d.

28 parental Kidnapping Prevention Act, 28 U.S.C. s. 1738A,; Uniform Child Custody Jurisdiction and Enforcement Act, ss.
61.501 through 61.542, F.S.
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to use a public safe exchange location previously agreed to by both parents in a parenting plan,
time-sharing schedule, or child exchange order.

The bill also amends s. 787.03, F.S., conforming changes to the crime of “interference with
custody” to state that a parent or designee may not be charged with that crime solely for using or
attempting to use a public safe exchange location previously agreed to by both parents or
specified in a parenting plan, time-sharing schedule, or child exchange order.

The bill takes effect July 1, 2023.

Constitutional Issues:

A.

Municipality/County Mandates Restrictions:

The county and municipality mandate provisions of Article VI, section 18 of the Florida
Constitution may apply because the bill requires local governments to expend funds on
sheriff offices or police department buildings designated as public safe exchange
locations to:

e Install certain lighting and video surveillance equipment.

e Retain/store video or images for at least 6 months.

Article VII, section 18 (a) of the Florida Constitution provides in part that a county or
municipality may not be bound by a general law requiring a county or municipality to
spend funds or take an action that requires the expenditure of funds unless certain
specified exemptions or exceptions are met. None of the constitutional exceptions appear

to apply.

Article VII, section 18 (d) provides eight exemptions, which, if any single one is met,
exempts the law from the limitations on mandates. Laws having an “insignificant fiscal
impact” are exempt from the mandate requirements, which for Fiscal Year 2022-2023 is
forecast at approximately $2.3 million. However, any local government costs associated
with the bill are speculative and not readily estimable for purposes of determining
whether the exemption for bills having an insignificant fiscal impact applies.

If the bill does qualify as a mandate, in order to be binding upon cities and counties the
bill must contain a finding of important state interest and be approved by a two-thirds
vote of the membership of each house.

Public Records/Open Meetings Issues:
None.
Trust Funds Restrictions:

None.
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D. State Tax or Fee Increases:
None.
E. Other Constitutional Issues:

None identified.

V. Fiscal Impact Statement:

A. Tax/Fee Issues:
None.

B. Private Sector Impact:
None.

C. Government Sector Impact:

The bill may have an indeterminate negative fiscal impact on those sheriff’s offices and
police departments designated as safe exchange locations as they will be required to incur
a cost to install certain lighting and video surveillance to comply with the bill’s language.

VI. Technical Deficiencies:
None.
VII. Related Issues:
None.
VIII. Statutes Affected:

This bill substantially amends sections 61.13, 125.01, and 787.03 of the Florida Statutes.

IX. Additional Information:

A. Committee Substitute — Statement of Changes:
(Summarizing differences between the Committee Substitute and the prior version of the bill.)
None.

B. Amendments:
None.

This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate.
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Florida Senate - 2023 SB 1306

By Senator Harrell

31-01169A-23 20231306
A bill to be entitled

An act relating to placement of surrendered newborn
infants; amending s. 63.039, F.S.; requiring licensed
child-placing agencies to maintain a specified
registry; requiring that certain information be
removed from the registry under certain circumstances;
prohibiting the child-placing agency from transferring
certain costs to prospective adoptive parents;
amending s. 63.0423, F.S.; requiring licensed child-
placing agencies to immediately place a surrendered
newborn infant in the physical custody of an
identified prospective adoptive parent; providing that
the prospective adoptive parent becomes the guardian
of such infant under certain conditions for a certain
period of time; providing requirements that apply if a
certain prospective adoptive home is not available;
requiring the court to require the child-placing
agency to make certain reasonable efforts to identify
an appropriate prospective adoptive parent; conforming
provisions to changes made by the act; amending s.
383.50, F.S.; providing requirements for licensed
child-placing agencies once they take physical custody
of a surrendered newborn infant; conforming provisions
to changes made by the act; providing an effective

date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Present subsections (3), (4), and (5) of section
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63.039, Florida Statutes, are redesignated as subsections (4),
(5), and (6), respectively, and a new subsection (3) is added to
that section, to read:

63.039 Duties bwty of adoption entity; €e Prospective

Adoptive Parents of Infants registry; sanctions.—

(3) (a) A licensed child-placing agency shall establish and

maintain a registry of prospective adoptive parents of infants

with the names and addresses of prospective adoptive parents who

have received a favorable preliminary home study under s. 63.092

and have indicated the desire to be a prospective adoptive

parent only for a newborn infant surrendered under s. 383.50.

The licensed child-placing agency must remove the name and

address of a prospective adoptive parent from the registry when

the favorable preliminary home study for such prospective

adoptive parent is no longer valid as provided in s. 63.092(3).

(b) The child-placing agency may not transfer the cost of

establishing and maintaining the registry created pursuant to

this subsection to a prospective adoptive parent through either

the cost of the home study or through the cost of adoption of a

newborn infant under this section.

Section 2. Subsection (2) of section 63.0423, Florida
Statutes, is amended to read:
63.0423 Procedures with respect to surrendered infants.—

(2) Upon taking physical custody of a newborn infant

surrendered pursuant to s. 383.50, the licensed child-placing

agency shall immediately place the surrendered infant with an

identified prospective adoptive parent, at which time the

prospective adoptive parent becomes the guardian of the

surrendered infant pending termination of parental rights and

Page 2 of 4
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finalization of adoption or until the court orders otherwise. If

a prospective adoptive parent from the registry is not

available, the licensed child-placing agency must seek an order

from the circuit court for emergency custody of the surrendered

infant. As a part of the emergency order, the court shall

require the licensed child-placing agency that has been unable

to identify a prospective adoptive parent for the surrendered

infant to make all reasonable efforts to identify an appropriate

prospective adoptive parent as soon as practicable, including

but not limited to, contacting all other licensed child-placing

agencies in this state to facilitate the identification of a

prospective adoptive parent from the registry described in s.
63.039. The emergency custody order remains shaltl—remain in

effect until the court orders preliminary approval of placement
of the surrendered infant in a #he prospective home, at which

time the prospective adoptive parent becomes parerts—become
guardian guardians pending termination of parental rights and

finalization of adoption or until the court orders otherwise.
The guardianship of the prospective adoptive parent is parents
shatt—remain subject to the right of the licensed child-placing
agency to remove the surrendered infant from the placement
during the pendency of the proceedings if such removal is deemed
by the licensed child-placing agency to be in the best interests
of the child. FThe ticensedehild—placing ageney may immediately

] 1 ] i L i . . i .
home~

Section 3. Subsection (7) of section 383.50, Florida
Statutes, is amended to read:

383.50 Treatment of surrendered newborn infant.—

Page 3 of 4
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88 (7) Upon admitting a newborn infant under this section, the
89| hospital shall immediately contact a local licensed child-

90| placing agency or alternatively contact the statewide central

91| abuse hotline for the name of a licensed child-placing agency

92 for purposes of transferring physical custody of the newborn

93 infant. The hospital shall notify the licensed child-placing

94 agency that a newborn infant has been left with the hospital and
95 approximately when the licensed child-placing agency can take

96| physical custody of the child. Once the licensed child-placing

97 agency takes physical custody of the newborn infant, the agency

98 shall immediately seek to place the surrendered newborn infant

99| with a prospective adoptive parent who is on the Prospective

100| Adoptive Parents of Infants registry established and maintained

101| under s. 63.039. If a prospective adoptive parent from the

102 registry is not available, the licensed child-placing agency

103| must follow the procedures in s. 63.0423. In cases where there

104 is actual or suspected child abuse or neglect, the hospital or
105 any of its licensed health care professionals shall report the
106 actual or suspected child abuse or neglect in accordance with
107 ss. 39.201 and 395.1023 in lieu of contacting a licensed child-
108| placing agency.

109 Section 4. This act shall take effect July 1, 2023.
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1. Tuszynski Cox CF Favorable
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Summary:

SB 1306 amends s. 63.039, F.S., to require licensed child-placing agencies (CPA) that accept
surrendered infants for adoption to establish and maintain a registry of prospective adoptive
parents of infants. This registry must:

e Maintain the names and addresses of prospective adoptive parents who have received a
favorable preliminary home study and indicated a desire to only adopt a newborn infant
surrendered under s. 383.50, F.S.

e Remove the name and address of prospective adoptive parents from the registry when the
favorable home study is no longer valid.

The bill amends s. 63.0423, F.S., and updates the procedures that a CPA must follow with
respect to surrendered infants. A CPA must immediately place a surrendered infant with an
identified prospective adoptive parent from their registry or the registry of another CPA without
seeking an order for emergency custody. The bill makes that prospective adoptive parent the
guardian of the surrendered infant, pending termination of parental rights and finalization of
adoption, or until ordered otherwise. The bill requires a CPA to seek an order for emergency
custody only if a prospective adoptive parent from the registry is not available and requires the
court to order the CPA to make all reasonable efforts to identify an appropriate prospective
adoptive parent as soon as practicable, including contacting all other CPAs in this state to
facilitate the identification of a prospective adoptive parent from their registries.

The bill also amends s. 383.50, F.S., to make conforming changes to the required processes and
procedures for the treatment of surrendered newborn infants by a hospital, emergency medical
services station, or fire station.

The bill may have an indeterminate fiscal impact on the private sector. See Section V. Fiscal
Impact Statement.
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The bill takes effect July 1, 2023.
Il. Present Situation:
Infant Safe Haven Laws

Every state legislature has enacted laws to address infant abandonment and endangerment in
response to a reported increase in the abandonment of infants in unsafe locations, such as public
restrooms or trash receptacles. Beginning with Texas in 1999, states have enacted these safe
haven laws as an incentive for mothers in crisis to safely relinquish their babies at designated
locations where the babies are protected and provided with care until a permanent home is
found.!

While there is great variability in the laws across states, safe haven laws generally allow the
parent, or an agent of the parent, to remain anonymous and to be shielded from criminal liability
and prosecution for child endangerment, abandonment, or neglect in exchange for surrendering
the baby to a safe haven.? Most states designate hospitals, emergency medical services providers,
health care facilities, and fire stations as a safe haven. In ten states, emergency medical personnel
responding to 911 calls may accept an infant.> Laws in nine states, allow a parent to voluntarily
deliver the infant to a newborn safety device that meets certain safety standards.*

The age in which a baby may be lawfully surrendered also varies significantly from state to state.
Approximately 23 states accept infants up to 30 days old.> Ages in other states range from up to
72 hours to 1 year.

According to the nonprofit organization known as the National Safe Haven Alliance (NSHA),
4,505 safe haven relinquishments occurred during 1999-2021 nationwide,” and 4,709 nationally
as of this writing.? Illegal abandonments have also occurred during that time span, with some
newborns found alive and others deceased. These statistics are unofficial estimates, as there is no
federally mandated safe haven report requirement.

! See U.S. Department of Health and Human Services Administration for Families, Children’s Bureau, Child Welfare
Information Gateway, Infant Safe Haven Laws, 2022 (Current through September 2021), available at
https://www.childwelfare.gov/pubPDFs/safehaven.pdf (last visited March 13, 2023).

21d.

% 1d. Connecticut, Idaho, Illinois, Indiana, lowa, Louisiana, Minnesota, New Hampshire, Vermont, and Wisconsin.

4 1d. Arkansas, Indiana, Kentucky, Louisiana, Maine, Missouri, Ohio, Oklahoma, and Pennsylvania.

S 1d. Arizona, Arkansas, Connecticut, Georgia, Idaho, Illinois, Indiana, lowa, Kentucky, Maine, Montana, Nebraska, Nevada,
New Jersey, New York, Ohio, Oklahoma, Oregon, Pennsylvania, Rhode Island, Utah, Vermont, and West Virginia.

61d.

7 See National Safe Haven Alliance, 2021 Impact Report, available at
https://www.nationalsafehavenalliance.org/_files/ugd/d98b71 3b9795ec5f784b93aba04a6ad560e2f4.pdf (last visited March
13, 2023).

8 See Nation Safe Haven Alliance, available at https://www.nationalsafehavenalliance.org/our-cause (last visited March 13,
2023).
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Surrender of Newborn Infants in Florida

The Florida Legislature enacted Florida’s initial abandoned newborn infant law in 2000.° The
law created s. 383.50, F.S., and authorized the abandonment of a newborn infant, up to three
days old or younger, at a hospital or a fire station and addressed presumption of relinquishment
of parental rights, implied consent to treatment, anonymity, and physical custody of the infant.°

In 2001, s. 383.50, F.S., was amended to authorize EMS stations, in addition to hospitals and fire
stations, as optional locations for the lawful relinquishment of a newborn infant.!

In 2008, multiple provisions of the section were modified to refer to “surrendered newborn
infant” rather than “abandoned newborn infant.”*? The three-day age limit for surrender of a
newborn infant was increased to a seven-day age limit. Additionally, a provision was added to
indicate that when an infant is born in a hospital and the mother expresses intent to leave the
infant and not return, the hospital or registrar is directed, upon her request, to complete the
infant’s birth certificate without naming the mother.

Under current law a firefighter, emergency medical technician, or paramedic at a fire station or
EMS station that accepts a surrendered newborn infant must arrange for the immediate
transportation of the newborn infant to the nearest hospital having emergency services.** Upon
admitting a surrendered newborn infant, each hospital in this state with emergency services shall
provide all necessary emergency services and care for the surrendered newborn infant and
immediately contact a local licensed child-placing agency (CPA) or the Department of Children
and Families’ (DCF) statewide abuse hotline for the name of a CPA and transfer custody of the
surrendered newborn infant.*

A Safe Haven for Newborns®® reports that over the past 23 years approximately 424 newborns
have been surrendered or abandoned in Florida.*® Since 2000, 361 newborns have been
surrendered in a safe haven hospital, emergency medical services station, or a fire station, and
approximately 63 newborns have been abandoned in unsafe places.!” In 2022, 14 newborns were
surrendered to a safe haven and none were abandoned in an unsafe place.*®

9 Chapter 2000-188, L.O.F.

10 Section 383.50, F.S.

11 Chapter 2001-53, s. 15, L.O.F.

12 Chapter 2008-90, s. 4, L.O.F.

13 Sections 383.50(3) and 395.1041, F.S.

14 Sections 395.50(4) and 395.50(7), F.S.

15 A Safe Haven for Newborns is a program of The Florida M. Silverio Foundation, a 501(c)(3) organization located in
Miami, Florida.

16 A Safe Haven for Newborns, Safe Haven Statistics, (last updated February 9, 2023), available at
https://asafehavenfornewborns.com/what-we-do/safe-haven-statistics/ (last visited March 13, 2023).
17

o 1g
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The Florida Adoption Act

The Florida Adoption Act, ch. 63, F.S., applies to all adoptions, whether private or from the child
welfare system, involving the following entities:*°

e DCF;

CPAs licensed by DCF under s. 63.202, F.S.;

Child-caring agencies registered under s. 409.176, F.S.;

An attorney licensed to practice in Florida acting as an adoption intermediary; or

A child-placing agency licensed in another state that is licensed by the DCF to place children
in Florida.

Surrendered Newborn Infants under the Florida Adoption Act

Section 63.0423, F.S., details the procedures and requirements for the handling of surrendered
infants under the Florida Adoption Act. The law requires a licensed child-placing agency (CPA)
to seek an immediate order from the circuit court for emergency custody of the surrendered
newborn to remain in effect until the court orders approval of placement with a prospective
adoptive parent, at which time the prospective adoptive parent becomes the guardian pending the
termination of parental rights and finalization of adoption.?’ The law explicitly bars the DCF
from taking custody of a properly surrendered infant unless reasonable efforts by the hospital to
contact a CPA to accept the surrendered infant have not been successful.?

Section 63.039, F.S., details the duties of adoption entities to a prospective adoptive parent to
protect and promote the well-being of persons being adopted, his or her parents, and prospective
adoptive parents. The section requires certain disclosures, consents, and petitions be filed;
termination of parental rights to be obtained; and time limits be maintained.

Current law related to the surrender of newborn infants does not mention or require any specific
timelines or processes for the identification or transfer of custody to a prospective adoptive
parent. However, the law does contemplate that a CPA may immediately seek to place a
surrendered infant with a prospective adoptive parent.?? There is no requirement of CPAs to
communicate with each other, maintain any form of registry or database, or otherwise coordinate
identification of and placement with prospective adoptive parents statewide.

Il. Effect of Proposed Changes:

The bill amends s. 63.039, F.S., to require a CPA to establish and maintain a registry of

prospective adoptive parents of infants. This registry must:

e Maintain the names and addresses of prospective adoptive parents who have received a
favorable preliminary home study and indicated a desire to only adopt a newborn infant
surrendered under s. 383.50, F.S.

19 Section 63.032(3), F.S.

20 Section 63.0423(2), F.S.; The prospective adoptive parent’s guardianship is subject to the right of the licensed child-
placing agency to remove the infant if deemed to be in the best interest of the child.

21 Section 63.0432(4), F.S.

2 |d.
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e Remove the name and address of such prospective adoptive parents from the registry when
the favorable home study is no longer valid.

The bill bars a CPA from transferring the cost of establishing and maintaining the registry to a
prospective adoptive parent through the cost of the home study or the cost of adoption of a
newborn under this section.

The bill amends 63.0423, F.S., and updates the procedures that s CPA must follow with respect
to surrendered infants. Upon taking custody of a surrendered infant, a CPA must immediately
place the surrendered infant with an identified prospective adoptive parent. The bill makes that
prospective adoptive parent the guardian of the surrendered infant, pending termination of
parental rights and finalization of adoption or until ordered otherwise. This changes the current
requirement that a CPA must immediately seek an emergency custody order upon surrender of
an infant.

The bill requires a CPA to seek an order from the circuit court for emergency custody only if a
prospective adoptive parent from the registry is not available. The bill requires the emergency
order to require the CPA to make all reasonable efforts to identify an appropriate prospective
adoptive parent as soon as practicable, including contacting all other CPAs in this state to
facilitate the identification of a prospective adoptive parent from their registries.

The bill also amends s. 383.50, F.S., that details the required processes and procedures for the
treatment of surrendered newborn infants by a hospital, emergency medical services station, or
fire station to conform with the changes in the bill.

The bill takes effect July 1, 2023,

Constitutional Issues:

A. Municipality/County Mandates Restrictions:
None.

B. Public Records/Open Meetings Issues:
None.

C. Trust Funds Restrictions:
None.

D. State Tax or Fee Increases:
None.

E. Other Constitutional Issues:

None identified.
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V.

VI.

VII.

VIII.

Fiscal Impact Statement:

A. Tax/Fee Issues:
None.
B. Private Sector Impact:

The bill will likely have an indeterminate negative fiscal impact on private sector CPAS
to implement and maintain the surrendered infant registry.

C. Government Sector Impact:
None.
Technical Deficiencies:
None.
Related Issues:
None.
Statutes Affected:
This bill substantially amends sections 63.039, 63.0423, and 383.50 of the Florida Statutes.

Additional Information:

A. Committee Substitute — Statement of Changes:
(Summarizing differences between the Committee Substitute and the prior version of the bill.)
None.

B. Amendments:
None.

This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate.
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A bill to be entitled
An act relating to adoption of children in dependency
court; amending s. 63.082, F.S.; specifying that
certain adoption consents are valid, binding, and
enforceable by the court; specifying that a consent to
adoption is not valid after certain petitions for
termination of parental rights have been filed; making
technical changes; requiring that the final hearing on
a motion to intervene and the change of placement of
the child be held by a certain date; deleting a
provision regarding the sufficiency of the home study
provided by the adoption entity; requiring that an
evidentiary hearing be granted if a certain motion to
intervene is filed; specifying the determinations to
be made at such hearing; providing legislative
findings; providing a rebuttable presumption;
requiring the court to grant party status to the
current caregivers under certain circumstances;
providing when such party status expires; specifying
the factors for consideration to rebut the rebuttable
presumption; requiring the court to order the transfer
of custody of the child to the adoptive parents under
certain circumstances and in accordance with a certain
transition plan; conforming provisions to changes made
by the act; requiring the Office of Program Policy
Analysis and Government Accountability (OPPAGA) to
conduct a certain analysis; requiring the Department
of Children and Families to provide a certain list of

child-caring and child-placing agencies to OPPAGA by a
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certain date; requiring certain child-caring and
child-placing agencies to provide certain data to
OPPAGA by a certain date; requiring OPPAGA to provide
a certain analysis and report to the Legislature by a

certain date; providing an effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Subsection (6) of section 63.082, Florida
Statutes, 1s amended to read:

63.082 Execution of consent to adoption or affidavit of
nonpaternity; family social and medical history; revocation of
consent.—

(6) (a) If a parent executes a consent for adoption of a

child mimer with an adoption entity or qualified prospective

adoptive parents and the mimer child is under the supervision of
the department, or otherwise subject to the jurisdiction of the

dependency court as a result of the entry of a shelter order+——=a

or dependency petition—er—apetition for termination-of
parentatl—rights pursuant to chapter 39+—but—parental—rights—have
rot—yet—Pbeen—terminated, the adoption consent is valid, bindin

Y ’ ’ ’

and enforceable by the court. A consent to adoption of a child

with an adoption entity or qualified prospective adoptive

parents is not valid if executed after the filing of a petition

for termination of parental rights pursuant to s. 39.802.

(b) Upon execution of the consent of the parent, the

adoption entity may petition shalt—repermitted to intervene in
the dependency case as a party of #m interest and must provide

the court that acquired jurisdiction over the child miner,

Page 2 of 9
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pursuant to the shelter order or dependency petition filed by

the department, a copy of the preliminary home study of the
identified prospective adoptive parents and any other evidence

of the suitability of the placement. The preliminary home study
must be maintained with strictest confidentiality within the
dependency court file and the department’s file. A preliminary
home study must be provided to the court in all cases in which

an adoption entity has been allowed to intervene intervened

pursuant to this section. Absent good cause or mutual agreement

of the parties, the final hearing on the motion to intervene and

the change of placement of the child must be held within 30 days

after the filing of the motion, and a written final order must

be filed within 15 days after the hearing Batess—the—ecourt—has
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dotraorma + 1 heat 1+ ~rnad o £ + 1 ah- 1 A + 1 heom ISE_EEPAE S
A\ 5 PR U N N ) ) i S A ) ey T [ VAN TTTC T T OO TW0 e T \_/J.L_L_L\.A., T TTOUTITC L_)L.,\A\A._Y
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department.

(c) If a motion to intervene and the change of placement of
the child by an adoption entity 1s filed f£xles—a—metien—+e
EIEAE —NE VS TR 1+ doeroandaonoasz ~o o 1T A~~~ Ao S waitrh +1h 0 o
[ S N R U S APl i R [ S T u\_,t/\_,l.lu\_,ll _Y o [ S (& o LTATTIT Ay W I CTT CITT 15

ehapter, the dependency court must shatd promptly grant an

evidentiary & hearing to determine whether:

1. The adoption entity has filed the required documents to

be allowed permitted to intervene; and

2. The fee and compensation structure of the adoption

entity creates any undue financial incentive for the parent to

consent or for the adoption entity to intervene;
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3. The preliminary home study is adequate and provides the

information required to make a best interests determination; and

4. The whether—a change of placement of the child to the

prospective adoptive family is in the best interests of the

child. Absent gcod—eaus . ISV T R + 1
IO oTTITCT \juuu OO O A\ YRV I S W § & qu_\./\./lll\./J.lL./ g CTT t/(.A.J_ L./_L\./U, T

O N VS S, AU S SO S 3 ey ez S N P, £
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(d)1l.a.

state interest to ensure that a child involved in chapter 39

The Legislature finds that there is a compelling

proceedings is served in a way that minimizes his or her trauma,

provides safe placement, maintains continuity of bonded

placements, and achieves permanency as soon as possible.

b. The Legislature finds that the use of intervention into

dependency cases for the purpose of adoption has the potential

to be traumatic for a child in the dependency system and that

the disruption of a stable and bonded long-term placement and

the change of placement to a person or family to whom the child

has no bond or connection may create additional trauma.

c. The Legislature finds that the right of a parent to

determine an appropriate placement for a child who has been

found dependent is not absolute and must be weighed against

other factors that take the child’s safety and well-being into

account.

d. It is the intent of the Legislature to reduce the

disruption of stable and bonded long-term placements that have

been identified as potential adoptive placements.

2. If the child has been in his or her current placement
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117 for at least 9 continuous months or 15 of the last 24 months

118 immediately preceding the filing of the motion to intervene and

119| the change of placement of the child and that placement is a

120| prospective adoptive placement, there is a rebuttable

121| presumption that it is in the child’s best interest to remain in

122 his or her current placement. The court shall grant party status

123 to the current caregiver who is a prospective adoptive placement

124 for the limited purpose of filing motions and presenting

125| evidence pursuant to this subsection. This limited party status

126| expires upon the issuance of a final order on the motion to

127 intervene and the change of placement of the child. To rebut the

128| presumption established in this subparagraph, the intervening

129| party must prove by competent and substantial evidence that it

130 is in the best interests of the child to disrupt the current

131 stable prospective adoptive placement using the factors set

132 forth in subparagraph 3. and any other factors the court deems

133 relevant.

134 3. In determining whether changing placement to the

135| prospective adoptive parents selected by the parent or adoption

136 entity is in the best interests of the child, the court shall

137 consider and weigh all relevant factors, including, but not

138 limited to:

139 a. The permanency offered by each placement;

140 b. The established bond between the child and the current

141 caregiver with whom the child is residing if that placement is a

142| potential adoptive home;

143 c. The stability of the current placement if that placement

144 is a potential adoptive home, as well as the desirability of

145 maintaining continuity of that placement;

Page 5 of 9
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146 d. The importance of maintaining sibling relationships, if

147| possible;

148 e. The reasonable preferences and wishes of the child, if

149| the court deems the child to be of sufficient maturity,

150 understanding, and experience to express a preference; and

151 f. The right of the parent to determine an appropriate
152| placement for the child.

153 (e) If after consideration of all relevant factors,
154 including those set forth in subparagraph (d)3. paragraph—te),

155| the court determines that the home study is adequate and

156| provides the information necessary to determine that the

157| prospective adoptive parents are properly qualified to adopt the
158| miner child and that the change of placement adeptiern is in the

159| best interests of the mimer child, the court must shall—preomptly
160 order the transfer of custody of the mimer child to the
161| prospective adoptive parents, under the supervision of the

162 adoption entity, in accordance with a transition plan developed

163| Dby the department in consultation with the caregivers of the

164 current placement and the caregivers of the newly ordered

165| placement to minimize the trauma of removal of the child from

166| his or her current placement. The court may establish reasonable

167 requirements for the transfer of custody in the transfer order,
168 including a reasonable period of time to transition final

169 custody to the prospective adoptive parents. The adoption entity
170 shall thereafter provide monthly supervision reports to the

171| department until finalization of the adoption. If the child has
172| Dbeen determined to be dependent by the court, the department

173| must shatdt provide information to the prospective adoptive

174 parents at the time they receive placement of the dependent
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proceedings at least every 90 days from the date of the order
changing placement of the child until the date of finalization
of the adoption.

(g) At the arraignment hearing held pursuant to s. 39.506,
in the order that approves the case plan pursuant to s. 39.603,
and in the order that changes the permanency goal to adoption
pursuant to s. 39.621, the court shall provide written notice to
the biological parent who is a party to the case of his or her
right to participate in a private adoption plan including
written notice of the factors set forth prewvided in subparagraph
(d) 3. poragraph—e).

Section 2. The Office of Program Policy Analysis and

Government Accountability (OPPAGA) shall conduct a comparative

analysis nationally of the state processes that allow private

adoption entities to intervene or participate in dependency

cases, including, at a minimum, processes and requirements for

intervention or participation of private adoption entities in

dependency cases; any statutory fee limits for intervention

adoption services, including attorney fees, recruitment fees,

marketing fees, matching fees, and counseling fees; and any

regulations on marketing and client recruitment methods or

strategies. By July 15, 2023, the Department of Children and

Families shall provide to OPPAGA a list of all child-caring

agencies registered under s. 409.176, Florida Statutes, and all

child-placing agencies licensed under s. 63.202, Florida

Statutes, and contact information for each such agency. By

October 1, 2023, all registered child-caring agencies and

licensed child-placing agencies shall provide OPPAGA with data

as requested by OPPAGA related to contact information for any
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233 intermediary adoption entities the agency contracts with, fees

234 and compensation for any portion of an intervention adoption the

235| agency has been involved with, and related costs for adoption

2306 interventions initiated under chapter 39, Florida Statutes.

237| OPPAGA shall submit the analysis and report to the President of

238 the Senate and the Speaker of the House of Representatives by
239 January 1, 2024.
240 Section 3. This act shall take effect July 1, 2023.
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Summary:

SB 1322 amends s. 63.082(6), F.S., to change the conditions for when and how a child-welfare
involved parent may execute a consent for adoption of his or her child with an adoption entity
when that child is under the supervision of the Department of Children and Families (DCF), or
otherwise subject to the jurisdiction of the dependency court pursuant to ch. 39, F.S.

Specifically, the bill:

Limits when a consent for adoption of a child with an adoption entity is valid, binding, and

enforceable by the court under s. 63.082(6), F.S.

Requires the court to promptly grant an evidentiary hearing on a motion to intervene to

determine whether:

o The adoption entity has filed the required documents to be allowed to intervene;

o The fee and compensation structure of the adoption entity creates any undue financial
incentives;

o The preliminary home study is adequate and provides the information required to make a
best interest determination; and

o The change of placement of the child to the prospective adoptive family is in the best
interests of the child.

Details legislative findings and intent language to reduce the disruption of stable and bonded

long-term placements that have been identified as prospective adoptive placements.

Creates a rebuttable presumption that it is in a child’s best interest to remain in his or her

current placement if it is a prospective adoptive placement and the child has been in that

placement for a certain amount of time.

Clarifies the list of factors a court must consider and weigh to determine whether it is in the

best interest of a child to change his or her placement to the prospective adoptive parent

selected by the parent or adoption entity.

Requires the DCF to develop a transition plan to minimize the trauma of removal of the child

if the court grants the motion to intervene and orders a change of placement.
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e Makes technical and conforming changes throughout.

The bill also creates an unnumbered section of law requiring the Office of Program Policy
Analysis and Government Accountability (OPPAGA) to conduct a national comparative analysis
of state processes that allow private adoption entities to intervene or participate in dependency
cases and requires the DCF and licensed child-caring and child-placing agencies to provide
OPPAGA with certain data by dates certain. The analysis and report is due to the President of the
Senate and Speaker of the House of Representatives by January 1, 2024.

The bill does not appear to have a fiscal impact on the government or private sector. See Section
V. Fiscal Impact Statement.

The bill takes effect July 1, 2023.
Il. Present Situation:
Florida’s Child Welfare System

Chapter 39, F.S., creates the state’s dependency system that is charged with protecting the
welfare of children in Florida; this system is often referred to as the “child welfare system.” The
DCF Office of Child and Family Well-Being works in partnership with local communities and
the courts to ensure the safety, timely permanency, and well-being of children.

Child welfare services are directed toward the prevention of abandonment, abuse, and neglect of
children.! The DCF practice model is based on the safety of the child within his or her home,
using in-home services such as parenting coaching and counseling to maintain and strengthen
that child’s natural supports in his or her home environment. Such services are coordinated by
DCF-contracted community-based care lead agencies (CBC).?

Community-based Care
The DCF, through the CBCs, administers a system of care® for children that is required to focus

on:

e Prevention of separation of children from their families;

e Intervention to allow children to remain safely in their own homes;

¢ Reunification of families who have had children removed from their care;

e Safety for children who are separated from their families;

e Promoting the well-being of children through emphasis on educational stability and timely

health care;
Permanency; and
e Transition to independence and self-sufficiency.*

! Section 39.001(8), F.S.

2 Section 409.986(1), F.S.; See generally The Department of Children and Families (The DCF), About Community-Based
Care, available at https://www.myflfamilies.com/services/child-family/child-and-family-well-being/community-based-
care/about-community-based-care (last viewed March 15, 2023).

3 d.

41d.; Also see generally s. 409.988, F.S.
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The CBCs must give priority to services that are evidence-based and trauma informed.® The
CBCs contract with a number of subcontractors for case management and direct care services to
children and their families. There are 17 CBCs statewide, which together serve the state’s 20
judicial circuits.® The CBCs employ case managers that serve as the primary link between the
child welfare system and families under the DCF’s supervision. These case managers work with
affected families to ensure that a child reaches his or her permanency goal in a timely fashion.’

Out-of-home Placement

When a child protective investigator determines that in-home services are not enough to ensure
safety in a child’s home, the investigator removes and places the child with a safe and
appropriate temporary placement.® These temporary placements, referred to as out-of-nome care
or foster care, provide housing and services to a child until the conditions in his or her home are
safe enough to return or the child achieves permanency with another family through another
permanency option, like adoption.®

The CBCs must place all children in out-of-home care in the most appropriate available setting
after conducting an assessment using child-specific factors.'® Legislative intent is to place a child
in the least restrictive, most family-like environment in close proximity to parents when removed
from his or her home.!

Case planning

The DCF must develop and draft a case plan for each child receiving services within the
dependency system.*2 The purpose of a case plan is to develop a document that details the
identified concerns and barriers within the family unit, the permanency goal or goals, and the
services designed to ameliorate those concerns and barriers and achieve the permanency goal.*3

The services detailed in a case plan must be designed in collaboration with the parent and
stakeholders to improve the conditions in the home and aid in maintaining the child in the home,
facilitate the child’s safe return to the home, ensure proper care of the child, or facilitate the
child’s permanent placement.’* The services offered must be the least intrusive possible into the
life of the parent and child and must provide the most efficient path to quick reunification or
other permanent placement.*®

5 Section 409.988(3), F.S.

6 The DCF, Lead Agency Information, available at https://www.myflfamilies.com/services/child-family/child-and-family-
well-being/community-based-care/lead-agency-information (last visited March 15, 2023).

7 Section 409.988(1), F.S.

8 Sections 39.401 through 39.4022, F.S.

® The Office of Program Policy and Government Accountability, Program Summary, available at
https://oppaga.fl.gov/ProgramSummary/ProgramDetail?programNumber=5053 (last visited March 15, 2023).

10 Rule 65C-28.004, F.A.C., provides that the child-specific factors include age, sex, sibling status, physical, educational,
emotional, and developmental needs, maltreatment, community ties, and school placement.

11 Sections 39.001(1) and 39.4021(1), F.S.

12 See Part VII of ch. 39, F.S.

13 Section 39.6012(1), F.S.

141d.

15 d.
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The Florida Adoption Act

The Florida Adoption Act, ch. 63, F.S., applies to all adoptions, whether private or from the child

welfare system, involving the following entities:

e The Department of Children and Families (DCF) under ch. 39, F.S.;

e Child-placing agencies licensed by the DCF under s. 63.202, F.S.;

e Child-caring agencies registered under s. 409.176, F.S.;

e An attorney licensed to practice in Florida; or

e A child-placing agency licensed in another state which is licensed by the DCF to place
children in Florida.®

Chapter 39 Adoptions

Ultimately, if a child’s home remains unsafe and the court is unable to reunify him or her, the
child welfare system may seek a permanent home for that child through the adoption process.’
Adoption is the act of creating a legal relationship between a parent and child where one did not
previously exist, declaring the child to be legally the child of the adoptive parents and entitled to
all rights and privileges and subject to all obligations of a child born to the adoptive parents.'®
Adoption is one of the legally recognized child-welfare permanency goals that may be ordered
by a court for a child within the child welfare system.®

To free a child for adoption, the DCF must terminate the legal relationship between the child and
his or her current parents in a proceeding known as a termination of parental rights. Once this
process has occurred and parental rights have been terminated, the court retains jurisdiction over
the child until the child is adopted.?’ The DCF may place the child with a licensed child-placing
agency, a registered child-caring agency, or a family home for prospective adoption if given
custody of a child that has been made available for a subsequent adoption under ch. 39, F.S.2!

Intervention by an Adoption Entity into a Dependency Proceeding

Chapter 63, F.S., provides extensive legislative intent for the purpose and process of adoption,??

and for cooperation between private adoption entities and DCF in matters relating to permanent
placement options for children in the care of DCF whose parents wish to participate in a private
adoption plan.? In 2003, the Legislature created s. 63.082(6), F.S., which is a path to allow a
child-welfare involved parent to place their child for adoption with a private adoption agency,

16 Section 63.032(3), F.S.

17 Section 39.811(2), F.S.; See generally Parts VIII and X of ch. 39, F.S.

18 Section 39.01(5), F.S.

19 Section 39.01(59), F.S., defines “permanency goal” to mean the living arrangement identified for the child to return to or
identified as the permanent living arrangement of the child. The permanency goal is also the case plan goal. If concurrent
case planning is being used, reunification may be pursued at the same time as another permanency goal is pursued. See also
Section 39.621(3), F.S.

20 Section 39.811(9)

2L Section 39.812(1), F.S.; See generally Parts VIII and X of ch. 39, F.S.

22 Section 63.022, F.S.

23 Section 63.022(5), F.S.
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while the child is under the jurisdiction of the dependency court and receiving services from the
DCF and CBCs, as long as parental rights have not been terminated.?*

Upon execution of a consent for adoption by a child-welfare involved parent with an adoption
entity, the court is required to accept that consent as valid, binding, and enforceable and requires
the court to allow that adoption entity to intervene in the dependency case. 2° The intervention
process allows a child welfare-involved parent to potentially have his or her dependent child
removed from the child’s current judicially approved placement and subsequently placed with
and adopted by a person chosen by the child-welfare involved parent or adoption entity. Current
law requires courts to notify child welfare-involved parents about the option of consent and
adoption through a private adoption entity at certain points in the dependency case, including
when it has been determined that reunification is not a viable permanency option and a case plan
goal of adoption has been added.?®

After a child-welfare involved parent executes the valid and binding consent, the process is as

follows:

e The court must permit the adoption entity to intervene in the dependency case.?’

e The adoption entity provides the court with a copy of the preliminary home study of the
prospective adoptive parents and any other evidence of the suitability of the proposed
placement.?® The home study must be deemed sufficient and no additional home study needs
to be performed by the DCF unless the court has concerns about the qualifications of the
home study provider or adequacy of the home study.?

e The dependency court must hold a hearing to determine if the required documents to
intervene have been filed and whether a change in the child’s placement is in the best
interests of the child.*°

e After consideration of all relevant factors, if the court determines that the prospective
adoptive parent is properly qualified and the adoption is in the best interest of the minor
child, the court must promptly order transfer of custody of the minor child to the prospective
adoptive parents, under the supervision of the adoption entity.3! The court may establish
reasonable requirements for the transfer of custody, including time for a reasonable transition
from the child’s current placement to the new prospective adoptive placement.*2

e The adoption entity must keep the dependency court informed of the status of the adoption
proceedings at least every 90 days from the date of the order changing placement of the child
until the date the adoption is finalized.®

The court has always been required to consider certain factors to determine the best interest of
the child. Prior to 2016, the court was required to only consider the following factors:

24 Chapter 2003-58, L.O.F., codified as s. 63.082(6), F.S.

%5 Section 63.082(6)(a), F.S.; See also Rule 65C-16.019, F.A.C.
26 Section 63.082(6)(g), F.S.

27 Section 63.082(6)(b), F.S.

2 1d.

21d.

30 Section 63.082(6)(c), F.S.

31 Section 63.082(6)(d), F.S.

%2d.

33 Section 63.082(6)(f), F.S.
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e Rights of the parent to determine an appropriate placement for the child,;

e Permanency offered;

e Child's bonding with any potential adoptive home that the child has been residing in; and
e Importance of maintaining sibling relationships, if possible.3

In 2016, the Legislature broadened these best interest factors to give more deference to the court

to make a best interest determination and better align the best interest factors in ch. 63, F.S., with

those already in ch. 39, F.S.*® To determine whether the transfer of custody and subsequent

adoption is in the best interest of the child, the court is required to consider and weigh all

relevant factors, including, but not limited to:

e The permanency offered;

e The established bonded relationship between the child and his or her current potential
adoptive caregiver with whom the child is residing;

e The stability of the potential adoptive home in which the child currently resides and the
desirability of maintaining continuity of placement;

e The importance of maintaining sibling relationships, if possible;

e The reasonable preferences and wishes of the child, if the child is of sufficient maturity,
understanding, and experience to express a preference;

e Whether a petition for termination of parental rights has been filed pursuant to certain
statutes;

e What is best for the child; and

e The right of a parent to determine an appropriate placement for the child.3®

Florida courts have interpreted these 2016 changes differently.

Judicial Treatment of Adoption Intervention into Dependency Cases

The Florida Supreme Court has held that while a parent has a fundamental right to raise his or
her child, that right is not absolute and is “subject to the overriding principle that it is the
ultimate welfare or best interest of the child which must prevail.””’

Circuit Split

In W.K. v. Department of Children and Families, Florida’s Fourth District Court of Appeal
found that “it is not the court's role to determine which placement would be better for the child”
and that “the ‘best interest’ analysis [in s. 63.082(6)] requires a determination that the birth
parent's choice of prospective adoptive parents is appropriate and protects the well-being of the
child; not that it is the best choice as evaluated by the court or the Department in light of other
alternatives.”

34 Chapter 2003-58 s. 15, L.O.F.

3 Chapter 2016-71s. 2, L.O.F.

3 Section 63.082(6)(e), F.S.

37 padgett v. Dep't of Health & Rehab. Servs., 577 So. 2d 565, 570 (Fla. 1991) (citing In re Camm, 294 So. 2d 318, 320 (Fla.
1974))

38 230 So0.3d 905, 908 (Fla. 4" DCA 2017)
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However, in a more recent case, Guardian ad Litem v. Campbell,® Florida’s Fifth District Court
of Appeal found that a trial court's order applying the standard set in W.K. (4" DCA),
inappropriately elevated one statutory factor, the right of the parent to determine an appropriate
placement for the child, over the other seven statutory factors in its best interest determination.*°
The 5" DCA concluded, in full:

“The current version of section 63.082(6) is clear that when considering a
motion to transfer custody of a dependent child who is under the
supervision of the Department, the trial court must consider the wishes of
the natural parent or parents, if their parental rights have not been
terminated, and weigh those wishes with the other seven factors
articulated in section 63.082(6)(e), along with “all relevant factors.” see
also E.Q., 208 So. 3d at 1261 (“It is therefore clear that when considering
a motion by a parent to transfer a dependent child, who has been placed
with the department or a legal custodian, to a relative, the trial court must
consider the wishes of the parent or parents, if their parental rights have
not been terminated, and weigh those wishes with the other ... factors
articulated in section 63.082(6), which relate to the best interests of the
child.”) The trial court correctly followed this statutory directive and
entered an order with factual findings under section 63.082(6)(e).
However, based on its interpretation of W.K.’s statement about the court's
role in determining a custody transfer to prospective adoptive parents, the
trial court reluctantly ordered custody transferred to the Grandparents,
even though it had concluded that this transfer was not in the Child's best
interests. Its ultimate conclusion inappropriately elevated one factor over
the others and constituted a departure from the essential requirements of
the law causing irreparable harm.”

Presumptions

A presumption in a legal proceeding is an assumption of the existence of a fact that is in reality
unproven by direct evidence. A presumption is derived from another fact or group of facts that
has been proven in the action. If a presumption is recognized, the presumed fact must be found to
be present if the trier of fact finds that the underlying facts which give rise to the presumption
exist. Presumptions usually assist in managing circumstances in which direct proof is rendered
difficult. Presumptions arising out of considerations of fairness, public policy, and probability, as
well as judicial economy, are also useful devices for allocating the burden of proof.*! There are
two types of presumption applicable to civil actions -- a presumption affecting the burden of
producing evidence and a presumption affecting the burden of proof.*?

Presumptions that are recognized primarily to facilitate the determination of an action, rather
than to implement public policy, are presumptions affecting the burden of producing evidence.
These so-called bursting bubble presumptions are recognized when the underlying facts are

39348 S0.3d 1177 (Fla. 5" DCA 2022).

40d. at 1181 — 1183

41 Presumptions—Generally, 1 Fla. Prac., Evidence s. 301.1 (2020 ed.).
42 Section 90.302, F.S.
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proved to exist and they remain in effect until credible evidence is introduced to disprove the
presumed fact. Once the evidence of the nonexistence of the presumed fact is offered, the
presumption disappears.*®

Any presumption not falling within the category of presumptions affecting the burden of
producing evidence is a presumption affecting the burden of proof.** These presumptions are
recognized because they express a policy that society deems desirable. When proof is introduced
of the basic facts giving rise to a presumption affecting the burden of proof, the presumption
operates to shift the burden of persuasion regarding the presumed fact to the opposing party.*°

Existing Presumption Related To Placement Stability for Children in the Dependency System

Section 39.522, F.S. provides for a rebuttable presumption in ch. 39, F.S., dependency cases that

it is in the best interest of a child to remain permanently in his or her current physical location if:

e the child has been in the same safe and stable placement for 9 consecutive months or more;

e reunification is not a permanency option for the child,;

e the caregiver is able, willing, and eligible for consideration as an adoptive parent or
permanent custodian for the child;

e the caregiver is not the party requesting the change in placement; and

e the change in placement being sought is not to reunify the child with his or her parent or
sibling or transition to a safe and stable relative caregiver.

Effect of Proposed Changes:
Chapter 39, F.S., Intervention Adoptions

The bill amends s. 63.082(6), F.S., to change the conditions for when and how a child-welfare
involved parent may execute a consent for adoption of his or her child with an adoption entity
when that child is under the supervision of the DCF, or otherwise subject to the jurisdiction of
the dependency court pursuant to ch. 39, F.S.

Legislative Findings and Intent

The bill details findings and intent of the Legislature that:

e There is a compelling state interest to ensure that a child involved in chapter 39 proceedings
is served in a way that minimizes his or her trauma, provides safe placement, maintains
continuity of bonded placements, and achieves permanency as soon as possible.

e The use of intervention into dependency cases for the purpose of adoption has the potential to
be traumatic for a child and that the disruption of a stable and bonded long-term placement
and the change of placement to a person or family to whom the child has no bond or
connection may create additional trauma.

e The right of a parent to determine an appropriate placement for a child who has been found
dependent is not absolute and must be weighed against other factors that take the child’s
safety and well-being into account.

43 Types of presumptions which affect the burden of producing evidence, 1 Fla. Prac., Evidence s. 303.1 (2020 ed.).
44 Section 90.304, F.S.
45 Types of presumptions which affect the burden of proof, 1 Fla. Prac., Evidence § 304.1 (2020 ed.).
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e Disruptions of stable and bonded long-term placements that have been identified as potential
adoptive placements should be reduced.

Judicial Process

The bill limits when a consent for adoption of a child with an adoption entity is valid, binding,
and enforceable by the court under s. 63.082(6), F.S., by making any consent for adoption of a
child with an adoption entity not valid if executed after the filing of a petition for the termination
of parental rights by the DCF under s. 39.802, F.S. This change reduces the opportunity for a
parent to disrupt a bonded and stable placement late in the pendency of a case, when the DCF
has decided that it is in the child’s best interest to terminate the legal relationship between the
child and his or her parents.

The bill allows, rather than requires, an adoption entity to petition for intervention upon the

execution of a valid consent. The bill requires the court to promptly grant an evidentiary hearing

if a motion to intervene is filed to determine whether the:

e Adoption entity has filed the required documents to be allowed to intervene;

e Fee and compensation structure of the adoption entity creates any undue financial incentive
for the parent to consent or for the adoption entity to intervene;

e Preliminary home study is adequate and provides the information required to make a best
interest determination; and

e Change of placement of the child to the prospective adoptive family is in the best interests of
the child.

The bill strikes language that requires a court to consider a home study sufficient unless the court
has concerns as to the qualifications of the home study provider or the adequacy of the home
study in general and that no additional home study needs to be performed by the DCF. The bill
instead makes the adequacy of the home study a determination made by the court during the
evidentiary hearing and is silent as to whether the court may order another home study.

The bill requires the court, when making the determination of whether to change the placement

to the prospective adoptive parents selected by the parent or adoption entity, to consider and

weigh all relevant factors, including but not limited to the:

e Permanency offered by each placement;

e Established bond between the child and the current caregiver with whom the child is residing
if that placement is a potential adoptive home;

e Stability of the current placement if that placement is a potential adoptive home, as well as
the desirability of maintaining continuity of that placement;

e Importance of maintaining sibling relationships, if possible;

e Reasonable preferences and wishes of the child, if the court deems the child to be of
sufficient maturity, understanding, and experience to express a preference; and

e Right of the parent to determine an appropriate placement for the child.

These changes clarify the current factors in statute, removes a factor related to certain grounds
for termination of parental rights to be considered (an impossibility under the new language) and
removes a recursive factor, “what is best for the child,” as the overarching purpose of the factors
is to determine what is in the child’s best interests.



BILL: SB 1322 Page 10

Rebuttable Presumption

The bill creates a rebuttable presumption that it is in the child’s best interest to remain in his or
her current placement if that placement is a prospective adoptive placement and the child has
been in that placement for at least 9 continuous months or 15 of the last 24 months preceding the
filing of the motion to intervene. The court must grant party status to the current caregiver who is
a prospective adoptive placement for the limited purpose of filing motions and presenting
evidence for the intervention. The limited party status expires upon the issuance of a final order
on the motion to intervene and for the change of placement of the child. To rebut the
presumption, the intervening party must prove by competent and substantial evidence that it is in
the best interests of the child to disrupt the current stable prospective adoptive placement using
the above-described best interest factors, and any other factors the court deems relevant. These
changes further highlight the legislative intent to reduce the disruption of stable and bonded
long-term placements by increasing the burden of proof on an intervenor in cases in which a
child is in a stable and bonded long-term placement that is a prospective adoptive placement.

Transition Plan

The bill requires the DCF to develop a transition plan to minimize the trauma of removal of the
child from his or her current placement if the court grants the motion to intervene and orders a
change of placement to the prospective adoptive placement identified by the parent or adoption
entity.

The bill changes “minor child” to “child” and makes other conforming changes throughout.

Office of Program Policy Analysis and Government Accountability (OPPAGA) Study

The bill also creates an unnumbered section of law requiring the OPPAGA to conduct a
comparative analysis nationally of state processes that allow private adoption entities to
intervene or participate in dependency cases. The analysis should look at processes, statutory fee
limits, and any regulations on marketing and client recruitment. The bill requires the DCF to
provide OPPAGA a list of all licensed adoption entities by July 15, 2023, and for all licensed
child-caring and child-placing agencies to provide OPPAGA with any data requested related to
contact information for any intermediary adoption entities the agency contracts with, fees and
compensation for any portion of intervention adoptions, and related costs. The analysis and
report is due to the President of the Senate and Speaker of the House of Representatives by
January 1, 2024.

The bill takes effect July 1, 2023.
Constitutional Issues:
A. Municipality/County Mandates Restrictions:

None.
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B. Public Records/Open Meetings Issues:
None.

C. Trust Funds Restrictions:
None.

D. State Tax or Fee Increases:
None.

E. Other Constitutional Issues:

The United States Supreme Court has long recognized that even parents in dependency
proceedings have not entirely lost their fundamental rights to parent, as guaranteed by the
14th Amendment of the U.S. Constitution. As stated in Santosky v. Kramer, 455 U.S.
745, 753 (1982), the “fundamental liberty interest of natural parents in the care, custody,
and management of their child does not evaporate simply because they have not been
model parents or have lost temporary custody of their child to the State.” Therefore,
certain due process protections are required, including the burden of proof in a
termination of parental rights case. A court must not enter an order terminating parental
rights without a finding of clear and convincing evidence that termination is warranted.*®
Other due process rights include notice and appointment of counsel for indigent parents.*’

The Florida Supreme court has held in Padgett v. Dep 't of Health & Rehab. Servs., 577
So. 2d 565, 570 (Fla. 1991), that while a parent has a fundamental right to raise his or her
child, that right is not absolute and is subject to the overriding principle that it is the
ultimate welfare or best interest of the child which must prevail.*®

Florida’s 3" DCA stated it succinctly as “the wishes of the parents are a factor, but those
wishes must be considered with the other [seven] factors, which relate to a determination
of what is in the best interest of the child.”*®

V. Fiscal Impact Statement:

A. Tax/Fee Issues:
None.

B. Private Sector Impact:
None.

46 Santosky v. Kramer, 455 U.S. 745, 756, 769 (1982).

47 M.E.K. v. R.L.K., 921 So.2d 787, 790 (Fla. 5th DCA 2006).

48 Citing In re Camm, 294 So. 2d 318, 320 (Fla. 1974).

49 E.Q. v. Dep't of Child. & Fams., 208 So. 3d 1258, 1260 (Fla. 3d DCA 2017).
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C. Government Sector Impact:
None.
VI.  Technical Deficiencies:
None.
VII. Related Issues:
None.
VIII. Statutes Affected:

This bill substantially amends section 63.082 of the Florida Statutes.

IX. Additional Information:

A. Committee Substitute — Statement of Changes:
(Summarizing differences between the Committee Substitute and the prior version of the bill.)
None.

B. Amendments:
None.

This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate.
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Florida Senate - 2023 SB 1374

By Senator Perry

9-01673A-23 20231374
A bill to be entitled
An act relating to child restraint requirements;
amending s. 316.613, F.S.; revising requirements for
the use of a crash-tested, federally approved child
restraint device while transporting a child in a motor

vehicle; providing an effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Paragraph (a) of subsection (1) of section
316.613, Florida Statutes, is amended to read:

316.613 Child restraint requirements.—

(1) (a) Every operator of a motor vehicle as defined in this
section, while transporting a child in a motor vehicle operated
on the roadways, streets, or highways of this state, must shald,
if the child is 7 & years of age or younger, provide for
protection of the child by properly using a crash-tested,
federally approved child restraint device.

1. For children aged through 2 3 years, such restraint

device must be a rear-facing five-point harness separate—ecarrier

tzakh
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2. For children aged 3 4 through 4 & years, such restraint

device must be a forward-facing or rear-facing five-point

harness.

3. For children aged 5 through 7 years, such restraint

device must be a—sSeparate—earrier;—anintegrated—ehild seat;—o¥

a child booster seat that incorporates the use of the motor

vehicle’s safety belt as defined in s. 316.614(3) (b) or must be
a forward-facing five-point harness maybe—used. However, the
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Florida Senate - 2023 SB 1374

9-01673A-23 20231374
requirement to use a child restraint device under this
subparagraph does not apply when a safety belt is used as
required in s. 316.614(4) (a) and the child:

a. Is being transported gratuitously by an operator who is
not a member of the child’s immediate family;

b. Is being transported in a medical emergency situation
involving the child; or

c. Has a medical condition that necessitates an exception
as evidenced by appropriate documentation from a health care

professional.

Section 2. This act shall take effect July 1, 2023.

Page 2 of 2
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Summary:

SB 1374 amends current law relating to child restraint requirements while transporting a child in
a motor vehicle. The bill increases the age of children which must use a crash-tested, federally-
approved child restraint device from age five years or younger to age seven years or younger.

For children under the age of 3, the bill specifically requires the use of a rear-facing five-point
harness. For children age 3 through 4, the bill requires the use of a forward-facing or rear-facing
five-point harness. For children aged 5 through 7, the bill requires the use of a booster seat
which:

e Incorporates the use of the motor vehicle’s safety belt; or

e Is a forward-facing or rear-facing five-point harness.

The fiscal impact on private sector sales of child restraint devices is indeterminate. The bill will
likely have an indeterminate but insignificant fiscal impact on local governments and the
Department of Highway Safety and Motor Vehicles (DHSMV). See Section V. Fiscal Impact
Statement.

The bill is effective July 1, 2023.
I. Present Situation:

Child Restraint Devices or “Car Seats” and National Highway Traffic Safety
Administration Recommendations

Car seats available on the market offer a variety of choices. The best choice, according to the
National Highway Traffic Safety Administration (NHTSA), is a selection based on a given
child’s age and size, which complies with the specific car seat manufacturer’s instructions for
height and weight limits, and is properly installed in accordance with the vehicle’s owner’s
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manual. Further, for maximum safety, the NHTSA recommends keeping a child in a car seat for
as long as possible, provided the child does not exceed the manufacturer’s height and weight
limitations. The NHTSA also recommends keeping a child in the back seat at least through the
age of 12.1

Car seats are generally available in four types, with variations in each type, including:

e Rear-facing car seats have a harness that, in a crash, cradles and moves with a child to reduce
the stress to the child’s neck and spinal cord.

e Forward-facing car seats have a harness and tether that limits a child’s forward movement
during a crash.

e Booster seats raise the height of the child to position the seat belt so that it fits properly over
the stronger parts of a child’s body.

e Seat belts.?

The NHTSA recommends that a child from birth through 12 months should always ride in a rear-
facing car seat, noting that convertible and all-in-one versions of these seats usually have higher
height and weight limits for the rear-facing position, which facilitates keeping a child in a rear-
facing position for a longer period of time.®

For children one through three years old, the NHTSA suggests keeping a child in a rear-facing
seat until the child reaches the top height or weight limit indicated by the car seat’s
manufacturer. Once either limit is exceeded, the NHTSA recommends a forward-facing seat with
a harness and tether.*

For children four through seven years, the NHTSA advises a child should be kept in a forward-
facing car seat with a harness and tether until the child reaches the top height or weight limit set
by the car seat’s manufacturer. Again, once either limit is exceeded, the child should be
transported in a booster seat, but the NHTSA recommends the booster seat still be installed
properly in the back seat of the vehicle.®

For children eight through 12 years, the NHTSA recommends keeping a child in a booster seat
until the child is big enough to fit in a seat belt properly. Proper fit in a seat belt for the NHTSA
means that the lap belt lies snugly across the upper thighs, not the stomach, and the shoulder belt
lies snugly across the shoulder and chest, not across the neck or face. The NHTSA notes the
child should still ride in the back seat of the vehicle “because it’s safer there.””®

Child Passenger Safety

According to the Center for Disease Control and Prevention (CDC), motor vehicle injuries are a

1 The NHTSA, Car Seats and Booster Seats, available at https://www.nhtsa.gov/equipment/car-seats-and-booster-seats#age-
size-rec (last visited March 13, 2023).

2The NHTSA, Car Seat Types, available at https://www.nhtsa.gov/equipment/car-seats-and-booster-seats#find-right-car-
seat-car-seat-types (last visited March 13, 2023).

31d.

41d.

51d.

61d.
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leading cause of death among children in the U.S.” The CDC data for 2020 indicates that 607
child passengers ages 12 and under were killed in automobile crashes in the U.S.8 Of the children
killed in a crash, 38% were not buckled in.®

The CDC reports that the:

e Use of a car seat reduces the risk for of injury children by 71 to 82 percent in passenger
vehicles compared to seat belt use alone.

e Use of a booster seat reduces the risk for serious injury by 45 percent for children aged four
to eight years when compared with seat belt use alone).

e For older children and adults, use of a seat belt reduces the risk for death and serious injury
by approximately one-half.'°

A study of five states that increased the age requirement to seven or eight years for car seat or
booster seat use found that the rate of children using car seats and booster seats increased nearly
three times. Further, the rate of children who sustained fatal or incapacitating injuries was
reduced by 17 percent.!!

The CDC has produced guidelines for parents and caregivers that are based on stages, including

the use of a:

e Rear-facing car seat, for children birth to age two.

e Forward-facing car seat in the back seat, until at least age five or when they reach the upper
weight or height limit of seat.?

e Booster seat, until a seat belts fit properly.!3

A child no longer needs to use a booster seat once seat belts fit them properly. The seat belt fits
properly when the lap belt lays across the upper thighs (not the stomach) and the shoulder belt
lays across the chest (not the neck). The recommended height for proper seat belt fit is 57 inches
tall 4

Child Restraint Requirements in Other States

The 50 states and the District of Columbia all have laws requiring some type of child restraint
seats for children under a certain age, height, or weight.*> Many laws require all children to ride
in the rear seat whenever possible, and most states permit children over a particular age, height

" The CDC, Child Passenger Safety: Get the Facts — The Scope of the Problem, available at
http://www.cdc.gov/motorvehiclesafety/child_passenger safety/cps-factsheet.html (last visited March 13, 2023).

81d.
°1d.

014.
1d.
121d.

13 Id

14 The CDC, Child Passenger Safety Infographics, available at
https://www.cdc.gov/vitalsigns/childpassengersafety/infographic.html#:~:text=The%20recommended%20height%20for%20p

roper%20seat%20belt%20fit%20is%2057%20inches%20tall. &text=Children%20n0%20longer%20need%20to,chest%20(not

%20the%20neck) (last visited March 13, 2023).
15 The Governors Highway Safety Association, Child Passenger Safety, available at https://www.ghsa.org/state-
laws/issues/child%20passenger%20safety (last visited March 13, 2023).
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or weight to use an adult safety belt.*® For example, the state of Connecticut requires children
under the age of two or under thirty pounds to ride rear facing in a child restraint system
equipped with a five-point harness. Children under the age of five, but not under the age of two,
or under forty pounds, but not under thirty pounds, must be in a harness restraint — either a rear-
facing or forward-facing car seat. All children under age eight and under sixty pounds must use a
child restraint — either a car seat, or a booster seat secured by a lap-and-shoulder belt.%’

Tennessee requires children under the age of one, or weighing less than twenty pounds, to ride
rear-facing in a child restraint system that meets federal motor vehicle safety standards. Children
age one through four years old and weighing more than twenty pounds are required to ride in a
child safety restraint system (rear facing or forward facing) that meets federal motor vehicle
safety standards. Children age four through nine years of age and measuring less than four feet
nine inches in height, are required to be in a child booster seat that meets the federal motor
vehicle safety standards.'®

48 states, the District of Columbia, and Puerto Rico require booster seats for children who have
outgrown their car seats but are still too small for adult seat belts, and only two states (Florida
and South Dakota) do not have legal requirements for booster seats.®

Florida Law

Safety Belt Use Under 18

Section 316.614(4)(a), F.S., prohibits a person from operating a motor vehicle? or autocycle?! in
this state unless each passenger and the operator of the vehicle or autocycle under the age of 18
years are restrained by a safety belt or by a child restraint device, if applicable. As used in s.
316.613, F.S., the term “motor vehicle” does not include:

e A school bus as defined in s. 316.003, F.S.

A bus used for the transportation of persons for compensation.

A farm tractor or implement of husbandry.

A truck having a gross vehicle weight rating of more than 26,000 pounds.

A motorcycle, moped, or bicycle.??

161d.

17 Conn. Gen. Stat. § 14-100a (2022)

18 Tenn. Code Ann. § 55-9-602 (2022)

19 The Bump, A State by State Look at Car Seat and Booster Seat Laws, available at https://www.thebump.com/a/car-seat-
laws and available at https://www.thebump.com/a/car-seat-laws (last visited March 13, 2023).

20 Section 316.003(46), F.S., defines “motor vehicle,” except for purposes of the payment of tolls, as “a self-propelled vehicle
not operated upon rails or guideway, but not including any bicycle, motorized scooter, electric personal assistive mobility
device, mobile carrier, personal delivery device, swamp buggy, or moped.”

2L Section 316.003(2), F.S., defines “autocycle” as “a three-wheeled motorcycle that has two wheels in the front and one
wheel in the back; is equipped with a roll cage or roll hoops, a seat belt for each occupant, antilock brakes, a steering wheel,
and seating that does not require the operator to straddle or sit astride it; and is manufactured in accordance with the
applicable federal motorcycle safety standards in 49 C.F.R. part 571 by a manufacturer registered with the National Highway
Traffic Safety Administration.”

22 Section 316.614(3)(a), F.S.
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The term “safety belt” is defined as a seat belt assembly that meets the requirements established
under Federal Motor Vehicle Safety Standard No. 208, 49 C.F.R. s. 571.208.%

Child Restraint Requirements

Section 316.613, F.S., requires every operator of a motor vehicle operated on the roadways,

streets, or highways of this state to provide for protection of a child who is five years of age or

younger by properly using a crash-tested, federally approved child restraint device. The device

must be a separate carrier or a vehicle manufacturer’s integrated child seat for children through

three years of age.* A separate carrier, an integrated child seat, or a child booster seat may be

used for children aged four through five years. However, the requirement does not apply in

certain circumstances, including when a safety belt is used and the child:

e Is being transported gratuitously by an operator who is not a member of the child’s
immediate family;

e |s being transported in a medical emergency situation involving the child; or

e Has a medical condition that necessitates an exception as evidenced by appropriate
documentation from a health care professional .

A violation of s. 316.613, F.S., is a moving violation punishable by a penalty of $60 plus any
applicable local court costs.?® In addition, the violator will have three points assessed against his
or her driver license. In lieu of the monetary penalty and the assessment of points, a violator may
elect to participate in a child restraint safety program, with the approval of the court with
jurisdiction over the violation. After completing the program, the court may waive the monetary
penalty, and must waive the assessment of points.?’

School Buses

Section 316.6145, F.S., requires each school bus?® purchased new after December 31, 2000, and
used to transport students in grades pre-K through 12 be equipped with safety belts or with any
other federally approved restraint system in a number sufficient to allow each student being
transported to use a separate safety belt or restraint system.?® Each school district is required to
prioritize the allocation of buses equipped with safety belts or restraint systems to children in
elementary schools.® However, the provisions of s. 316.613, F.S., relating to child safety

23 Section 316.614(3)(b), F.S.

24 Section 316.613(1)(a)1., F.S.

25 Section 316.613(1)(a)2., F.S.

%6 Section 316.613(5), F.S.

27 d.

28 Section 316.6145(1)(b), F.S., defines a “school bus” to mean “one that is owned, leased, operated, or contracted by a
school district.”

2 Section 316.6145(1), F.S.

30 Section 316.6145(4), F.S. Section 1006.25(2), F.S., requires each school bus regularly used for the transportation of
prekindergarten disability program and K-12 public school students to and from school or to and from school activities, and
owned, operated, rented, contracted, or leased by any district school board to comply with the applicable federal motor
vehicle safety standards. Subsection (4) of that section requires students be transported only in designated seating positions,
except in specified emergency situations, and use the occupant crash protection system provided by the manufacturer. The
Department of Education (DOE) posts on its website guidelines providing “clarification and interpretation of the NHTSA
Guidelines, and additional background and the DOE recommendations regarding technical and operational issues associated
with transporting pre-school age students.” See The Department of Education, Florida Guidelines for Seating of Pre-school
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restraints, do not apply to school buses, as they are excluded from the definition of “motor
vehicle” for purposes of that section.®!

Child Care Facility Vehicles

Section 402.305(1), F.S., requires the Department of Children and Families (DCF) to establish
licensing standards that each licensed child care facility must meet regardless of the origin or
source of the fees used to operate the facility or the type of children served. Section 402.305(10),
F.S., requires the minimum standards, among other items, to include requirements for child
restraints or seat belts in vehicles used by child care facilities®? and large family child care
homes®? to transport children.

Pursuant to that direction, each child transported in a child care facility vehicle or a large family
child care home vehicle is required to be in an individual, factory-installed seat belt or a federally
approved child restraint.>*

Il. Effect of Proposed Changes:

The bill amends s. 316.613, F.S., increasing the age of children which must use a crash-tested,
federally-approved child restraint device from age five years or younger to age seven years or
younger. The bill eliminates the requirement that children age 4 through 5 be secured with a
separate carrier or an integrated child seat and instead requires that children age 3 through 4 to be
secured using a rear-facing five-point harness.

The bill also eliminates the requirement that children age 4 through 5 be secured with the age of

a child for which use of a separate carrier, an integrated child seat, or a child booster seat. The

bill replaces this provision with the following requirements:

e Children age 3 through 4 must be secured with a forward-facing or rear-facing five-point
harness; and

e Children age 5 through 7 must be secured with a child booster seat that incorporates the use
of the motor vehicle’s safety belt as that term is defined in s. 316.614(3)(b) or must be a
forward-facing five-point harness.

Age Children in School Buses, available at https://www.fldoe.org/core/fileparse.php/7585/urlt/0085488-flguidelines.pdf (last
visited March 13, 2023).

31 Section 316.613(2)(a), F.S.

32 Section 402.302(1), F.S., defines “child care” to mean “the care, protection, and supervision of a child, for a period of less
than 24 hours a day on a regular basis, which supplements parental care, enrichment, and health supervision for the child, in
accordance with his or her individual needs, and for which a payment, fee, or grant is made for care.” Subsection (2) of that
section defines “child care facility” to include “any child care center or child care arrangement which provides child care for
more than five children unrelated to the operator and which receives a payment, fee, or grant for any of the children receiving
care, wherever operated, and whether or not operated for profit.”

33 Section 402.302(11), F.S., defines “large family child care home” to mean “an occupied resident in which child care is
regularly provided for children from at least two unrelated families, which receives a payment, fee, or grant for any of the
children receiving care, whether or not operated for profit, and which has at least two full-time child care personnel on the
premises during the hours of operation, with one of the two personnel being the owner or occupant of the residence.”

3 See Rule 65C-22.001(6)(e), F.A.C.
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Because Florida’s child restraint requirements are based solely on the child’s age, the result may
or may not always be consistent with the NHTSA’s recommendations, which instead focus on
the actual weight and height of the child being transported.

The bill is effective July 1, 2023.
V. Constitutional Issues:

A. Municipality/County Mandates Restrictions:

None.
B. Public Records/Open Meetings Issues:
None.
C. Trust Funds Restrictions:
None.
D. State Tax or Fee Increases:
None.
E. Other Constitutional Issues:

None identified.

V. Fiscal Impact Statement:

A. Tax/Fee Issues:
None.
B. Private Sector Impact:

Compliant child restraint devices may have to be replaced due any defects or wear and
tear occurring within the additional year of use required by the bill. However, the fiscal
impact on private sector sales of child restraint devices is indeterminate.

Increasing the age a child must be in a child restraint from age five to age seven may
result in an increase in the number of child restraint violations issued to drivers.

C. Government Sector Impact:

The DHSMV estimated that increasing the age a child must be in a child restraint from
age five to age seven may result in an increase in the number of child restraint violations
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issued to drivers, which would likely result in an indeterminate, positive fiscal impact to
local governments.®

The DHSMV also advised it will have to make updates to the Driver Handbook, driver
license knowledge test questions bank, communication educational material, and driver
improvement course curriculums to reflect the changes in the bill. In addition, the
Division of Motorist Services will have to modify the Uniform Traffic Guide, Appendix
C, to reflect the changes in the bill. Accordingly, the bill may result in an indeterminate,
likely insignificant negative fiscal impact to the DHSMV.3®

VI. Technical Deficiencies:
None.
VII. Related Issues:
None.
VIII. Statutes Affected:

This bill substantially amends section 316.613 of the Florida Statutes.

IX. Additional Information:

A. Committee Substitute — Statement of Changes:
(Summarizing differences between the Committee Substitute and the prior version of the bill.)
None.

B. Amendments:
None.

This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate.

% The Department of Highway Safety and Motor Vehicles, Agency Analysis of Senate Bill 380 (2021), January 5, 2021 (On
file with the Senate Committee on Transportation).
3 1d.
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A bill to be entitled
An act relating to the Department of Elderly Affairs;
amending s. 400.0069, F.S.; revising the list of
individuals who may not be appointed as ombudsmen
under the State Long-Term Care Ombudsman Program;
amending s. 430.0402, F.S.; revising the definition of
the term “direct service provider”; deleting an
exemption from level 2 background screening
requirements for certain individuals; deleting
obsolete language; amending s. 744.2001, F.S.;
deleting obsolete language; providing additional
duties for the executive director of the Office of
Public and Professional Guardians; amending s.
744.2003, F.S.; revising continuing education
requirements for professional guardians; amending s.
744.2004, F.S.; requiring the office to notify
complainants within a specified timeframe after
determining that a complaint against a professional
guardian is not legally sufficient; reducing the
timeframe within which the office must complete and
provide its initial investigative findings and
recommendations, if any, to the professional guardian
who is the subject of the investigation and to the
complainant; requiring the office to provide a certain
written statement to the complainant and the
professional guardian within a specified timeframe
after completing an investigation; deleting obsolete
language; amending s. 744.3145, F.S.; providing an

additional method of complying with certain
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instruction and education requirements for court-
appointed guardians; amending s. 744.368, F.S.;
requiring clerks of the court to report to the office
within a specified timeframe after the court imposes
any sanctions on a professional guardian; providing an

effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Paragraph (b) of subsection (4) of section
400.0069, Florida Statutes, is amended to read:

400.0069 Long-term care ombudsman districts; local long-
term care ombudsman councils; duties; appointment.—

(4) Each district and local council shall be composed of
ombudsmen whose primary residences are located within the
boundaries of the district.

(b) The following individuals may not be appointed as
ombudsmen:

1. The owner or representative of a long-term care
facility.

2. A provider or representative of a provider of long-term
care service.

3. An employee of the agency.

4. An employee of the department who is not employed in the

State Long-Term Care Ombudsman Program—except—for—statst

A bt
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5. An employee of the Department of Children and Families.
6. An employee of the Agency for Persons with Disabilities.

Section 2. Paragraph (b) of subsection (1), paragraphs (a)
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and (c) of subsection (2), and subsection (3) of section
430.0402, Florida Statutes, are amended to read:

430.0402 Screening of direct service providers.—

(1)

(b) For purposes of this section, the term “direct service
provider” means a person 18 years of age or older who, pursuant
to a program to provide services to the elderly, has direct,
face-to-face contact with a client while providing services to
the client and has access to the client’s living areas, funds,

personal property, or personal identification information as

defined in s. 817.568. The term also includes, but 1s not

limited to, the administrator or a similarly titled person who

is responsible for the day-to-day operations of the provider,

the financial officer or similarly titled person who is

responsible for the financial operations of the provider,

coordinators, managers, and supervisors of residential

facilities, amda volunteers, and any other person seeking

employment with a provider who is expected to, or whose

responsibilities may require him or her to, provide personal

care or services directly to clients or have access to client

funds, financial matters, legal matters, personal property, or

living areas.

(2) Level 2 background screening pursuant to chapter 435
and this section is not required for the following direct
service providers:

(a)3~= Licensed physicians, nurses, or other professionals
licensed by the Department of Health who have been fingerprinted
and undergone background screening as part of their licensures+
are
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88 2 —AEtorreys i —good—standing—wt
89
90| 1if they are providing a service that is within the scope of

91 their licensed practice.

92 (c) Volunteers who assist on an intermittent basis for less
93 than 20 hours per month and who are not listed on the Department
94 of Law Enforcement Career Offender Search or the Dru Sjodin

95| National Sex Offender Public Website.

96 1. The program that provides services to the elderly is

97| responsible for verifying that the volunteer is not listed on

98 either database.

99 2 O +h doarnartmant 2o o~ ondb g Ngdan b gy SN o A~ 2 A A
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100 agerey—a—the—elearinghouse —ereated—under s+—435-125 The
101| provider shall forward the volunteer information to the

102 Department of Elderly Affairs if the volunteer is not listed in
103 either database specified in subparagraph 1. The department must
104 then perform a check of the clearinghouse. If a disqualification
105 is identified in the clearinghouse, the volunteer must undergo
106 level 2 background screening pursuant to chapter 435 and this

107 section.

108 E—Until—the department s participating as—a speeifie
109 agencey—n—the—elearinghouse—ereate £

110
111
112
113
114
115
116 Section 3. Subs
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Florida Statutes, are amended to read:

744.2001 Office of Public and Professional Guardians.—There
is created the Office of Public and Professional Guardians
within the Department of Elderly Affairs.

(2) The executive director shall, within available
resources:

(a) Have oversight responsibilities for all public and
professional guardians.

(b) Establish standards of practice for public and
professional guardians by rule, in consultation with

professional guardianship associations and other interested

stakeholders—neo—Jtater than Sectober 12016+ TFThe executive

Al vt~y a7 17 nrasza A N A4+ £ + 1 at A Ao+ + 1 Otz rn e
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(c) Review and approve the standards and criteria for the
education, registration, and certification of public and
professional guardians in Florida.

(d) Offer and make available online an education course to

satisfy the requirements of s. 744.3145(2).

(e) Produce and make available information about

alternatives to and types of guardianship for dissemination by

area agencies on aging as defined in s. 430.203 and aging

resource centers as described in s. 430.2053.

(3) The executive director’s oversight responsibilities of

professional guardians must—lbe finalized by October 1+—2016+——and
shatd+ include, but are not limited to:

(a) Developing and implementing a monitoring tool to ensure
compliance of professional guardians with the standards of

practice established by the Office of Public and Professional

Page 5 of 9

CODING: Words striekern are deletions; words underlined are additions.




Florida Senate - 2023 SB 1396

36-01294D-23 20231396
146| Guardians. This monitoring tool may not include a financial
147 audit as required by the clerk of the circuit court under s.
148| 744.368.
149 (b) Developing procedures, in consultation with
150| professional guardianship associations and other interested
151 stakeholders, for the review of an allegation that a
152| professional guardian has violated the standards of practice
153| established by the Office of Public and Professional Guardians
154| governing the conduct of professional guardians.
155 (c) Establishing disciplinary proceedings, conducting
156| hearings, and taking administrative action pursuant to chapter
157 120.
158 Section 4. Subsection (3) of section 744.2003, Florida
159 Statutes, is amended to read:
160 744.2003 Regulation of professional guardians; application;
161| bond required; educational requirements.—
162 (3) Each professional guardian as defined in s. 744.102(17)
163 and public guardian must receive a minimum of 40 hours of
164 instruction and training. Each professional guardian must
165| receive a minimum of 30 +6 hours of continuing education every 2
166 calendar years after the year in which the initial 40-hour

167| educational requirement is met. The required continuing

168| education must include at least 2 hours on fiduciary

169 responsibilities; 2 hours on professional ethics; 1 hour on

170 advance directives; 3 hours on abuse, neglect, and exploitation;

171 and 4 hours on guardianship law. The instruction and education

172| must be completed through a course approved or offered by the

173 Office of Public and Professional Guardians. The expenses

174 incurred to satisfy the educational requirements prescribed in

Page 6 of 9
CODING: Words striekern are deletions; words underlined are additions.




Florida Senate - 2023 SB 1396

36-01294D-23 20231396
175 this section may not be paid with the assets of any ward. This
176 subsection does not apply to any attorney whe—is licensed to
177| practice law in this state or an institution acting as guardian
178 under s. 744.2002(7).
179 Section 5. Subsections (1) and (6) of section 744.2004,
180 Florida Statutes, are amended to read:
181 744.2004 Complaints; disciplinary proceedings; penalties;
182 enforcement.—

183 (1) ByoSeteber31+—20816+ The Office of Public and

184 Professional Guardians shall establish procedures to:
185 (a) Review and, if determined legally sufficient, initiate

186 an investigation within 10 business days after receipt of

187| 4mvestigate any complaint that a professional guardian has
188| wviolated the standards of practice established by the Office of
189 Public and Professional Guardians governing the conduct of
190| professional guardians. A complaint is legally sufficient if it
191 contains ultimate facts that show a violation of a standard of

192| practice by a professional guardian has occurred.

193 (b) Notify the complainant Initiatean—investigatien no

194 later than 10 business days after the Office of Public and

195| Professional Guardians determines that a complaint is not

196| legally sufficient reeeives—acompiaint.

197 (c) Complete and provide initial investigative findings and
198 recommendations, if any, to the professional guardian and the
199| person who filed the complaint within 45 66 days after receipt
200 of a complaint.

201 (d) Obtain supporting information or documentation to

202| determine the legal sufficiency of a complaint.

203 (e) Interview a ward, family member, or interested party to
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determine the legal sufficiency of a complaint.

(f) Dismiss any complaint if, at any time after legal
sufficiency is determined, it is found there is insufficient
evidence to support the allegations contained in the complaint.

(g) Within 10 business days after completing an

investigation, provide to the complainant and the professional

guardian a written statement specifying any finding of a

violation of a standard of practice by the professional guardian

and any actions taken, or specifying that no such violation was

found, as applicable.

(h) Coordinate, to the greatest extent possible, with the
clerks of court to avoid duplication of duties with regard to
the financial audits prepared by the clerks pursuant to s.
744.368.

(6) By —©oetober—17—2016+ The Department of Elderly Affairs

shall adopt rules to implement the provisions of this section.

Section 6. Subsection (4) of section 744.3145, Florida
Statutes, is amended to read:

744 .3145 Guardian education requirements.—

(4) Each person appointed by the court to be a guardian
must complete the required number of hours of instruction and
education within 4 months after his or her appointment as
guardian. The instruction and education must be completed
through a course approved by the chief judge of the circuit

court and taught by a court-approved organization or through a

course offered by the Office of Public and Professional

Guardians under s. 744.2001. Court-approved organizations may

include, but are not limited to, community or Jjunior colleges,

guardianship organizations, and the local bar association or The

Page 8 of 9
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233 Florida Bar.
234 Section 7. Subsection (8) is added to section 744.368,

235| Florida Statutes, to read:
236 744.368 Responsibilities of the clerk of the circuit
237 court.—

238 (8) Within 10 business days after the court imposes any

239 sanctions on a professional guardian, including, but not limited

240 to, contempt of court or removal of the professional guardian,

241| the clerk shall report such actions to the Office of Public and

242 Professional Guardians.

243 Section 8. This act shall take effect July 1, 2023.

Page 9 of 9
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From: Tyler Jefferson

To: Cox, Ryan; Delia, Peter
Subject: OPPG Question
Date: Thursday, February 2, 2023 5:59:19 PM

Good evening,

The average amount of time it took the SIA to complete an investigation during calendar years 21-23
was 8.14 months. Please let me know if you have any questions.

Thank you,

Please note: Florida has a broad public records law (Chapter 119, Florida Statutes). Most
written communications to or from state employees are public records obtainable by the public
upon request. Emails sent to me at this email address may be considered public and will only be
withheld from disclosure if deemed confidential pursuant to the laws of the State of Florida.



Lowery, Nikki

=== — s == =%
From: Delia, Peter
Sent: Friday, March 17, 2023 2:39 PM
To: Lowery, Nikki
Subject: FW: DCF: SB 1412 - FSA Feedback

From: Allie McNair <amcnair@flsheriffs.org>

Sent: Thursday, March 16, 2023 1:31 PM

To: Fiore, John Paul <John.Fiore @myfifamilies.com>; Cox, Ryan <Cox.Ryan@flsenate.gov>; Delia, Peter
<Delia.Peter@flsenate.gov>

Subject: RE: DCF: SB 1412 - FSA Feedback

Thank you for the introduction JP. Our legislative committee reviewed those sections impacting the sherris and we were
good with those provisions. | would be happy to answer any questions you might have or discuss more in depth.

Thanks!

Allie (Pass) McNair, Government Affairs Coordinator
(850) 877-2165 x. 5841 (office)

(850) 566-1979 (cell)

FLORIDA SHERIFFS ASSOCIATION | Protectin

Law Enforcement
Memorial Ceremony

April 24 at 1:30pm BE NOTIFIED OF LIVE STREAM _
Facebook Live Stream BY FOLLOWING US ON FACEBOOK

From: Fiore, John Paul <John.Fiore@myflfamilies.com>

Sent: Thursday, March 16, 2023 12:54 PM

To: Allie McNair <amcnair@flsheriffs.org>; Cox, Ryan <Cox.Ryan@flsenate.gov>; Delia, Peter
<Delia.Peter@flsenate.gov>

Subject: DCF: SB 1412 - FSA Feedback

CAUTION: This email originated from outside of FSA. Do not click links or open attachments unless you recognize the sender and
know the content is safe.

Good Afternoon Allie,



Following up on our call, please let this email serve as an introduction between you and Senate CFE Staff. Allie serves as
the Director of Legislative Affairs for the Florida Sheriff’s Association. Ryan Cox is the S. CFE Staff Director and Peter
Delia is the Senior Staff Attorney over SAMH issues.

As we discussed, they would like to know what FSA’s position is on SB 1412. They may have other questions too, but Ill
leave that to them.

Best,
P

TOGETHER WE ARE

John Paul Fiore, J.D.

Director of Legislative Affairs

Office of the Chief of Staff

Florida Department of Children and Families
2415 North Monroe Street, A153

ENMPOWERED DETERMINED  Tallahassee, Florida 32303

TRANSPARENT - OPTIMISTIC Office: (850) 488-9410

ENGAGED - COLLABORATIVE )
IDEAL TEAM PLAVERs  Cell (850) 354-1551




Lowe:z, Nikki _ ) _

From: ' Delia, Peter

Sent: Friday, March 17, 2023 2:39 PM
To: Lowery, Nikki

Subject: FW: Forensic Bed Waitlist

From: Delia, Peter

Sent: Wednesday, March 15, 2023 5:19 PM
To: Cox, Ryan <Cox.Ryan@flsenate.gov>
Subject: FW: Forensic Bed Waitlist

From: Fiore, John Paul <John.Fiore@myflfamilies.com>

Sent: Wednesday, March 15, 2023 4:41 PM

To: Delia, Peter <Delia.Peter@flsenate.gov>

Cc: Guzman, Alex <alex.guzman@myflfamilies.com>; Corcoran, Chad <chad.corcoran@myflfamilies.com>

Subject: RE: Forensic Bed Waitlist

Peter,

Please see below:

e Forensic Wait List — 330
e 45 admissions this week

TOGETHER WE ARE

John Paul Fiore, J.D.

Director of Legislative Affairs

Office of the Chief of Staff

Florida Department of Children and Families
——— 2415 North Monrc_ae Street, A153

EMPOWERED - DETERMINED Tallahassee, Florida 32303

TRANSPARENT - OPTIMISTIC  Office: (850) 488-9410

ENGAGED » COLLABORATIVE :
IDEAL TEAM PLAYERs  Cell: (850) 354-1551

From: Delia, Peter <Delia.Peter@flsenate.gov>
Sent: Tuesday, March 14, 2023 10:55 AM

To: Fiore, John Paul <John.Fiore@myflfamilies.com>
Subject: Forensic Bed Waitlist

CAUTION: This email originated from outside of the Department of Children and Families. Whether you know the sender or not, do
not click links or open attachments you were not expecting.




Hey John Paul, would you mind sending over current numbers for the forensic bed waitlist?

Thanks!

Peter Delia

Senior Attorney

Florida Senate

Committee on Children, Families,
And Elder Affairs

404 South Monroe Street

520 Knott Building

Tallahassee, Florida 32399-1100
delia.peter@flsenate.qgov

(850) 487-5343




Lower_y, Nikki

From: Delia, Peter

Sent: Friday, March 17, 2023 2:40 PM
To: Lowery, Nikki

Subject: FW: SB 1600

From: Fiore, John Paul <John.Fiore@myflfamilies.com>
Sent: Saturday, January 29, 2022 4:39 PM

To: Delia, Peter <Delia.Peter@flsenate.gov>

Subject: RE: SB 1600

Peter,

The table below reflects the data on January 13, 2022.

Individuals on the Waitlist
548

Individuals on the Waitlist for
Greater Than 15 days 492
Average Number of Days
Individuals Are on the Waitlist 59
Number of Individuals Waiting Number of Days Waiting

287 0-60 Days

203 61-100 Days

58 101 Days and Over

John Paul Fiore, J.D.

Director of Legislative Affairs

Florida Department of Children and Families
2415 North Monroe Street, Suite A150
Tallahassee, Florida 32303

Office: (850) 488-9410 | Cell: (850) 354-1551

From: Delia, Peter <Delia.Peter@flsenate.gov>
Sent: Saturday, January 29, 2022 12:28 PM

To: Fiore, John Paul <John.Fiore@myflfamilies.com>
Subject: RE: SB 1600

CAUTION:This email originated from outside of the Department of Children and Families. Whether you know the sender or not, do
not click links or open attachments you were not expecting.

Thanks so much JP, I've got it. One other question: Do you all have current numbers for the forensic bed waitlist?

1



Peter Delia

Senior Attorney

Florida Senate

Committee on Children, Families,
And Elder Affairs

404 South Monroe Street

520 Knott Building

Tallahassee, Florida 32399-1100
delia.peter@flsenate.qov

(850) 487-5343

From: Fiore, John Paul <John.Fiore @myflfamilies.com>

Sent: Thursday, January 27, 2022 3:40 PM

To: Delia, Peter <Delia.Peter@flsenate.gov>

Cc: Brown, Terri <Terri.Brown@myflfamilies.com>; Cox, Ryan <Cox.Ryan@flsenate.gov>

Subject: RE: SB 1600

Hey Peter,

We’ll get that over to you ASAP. It's with OPB now.

JP

From: Delia, Peter <Delia.Peter@flsenate.gov>
Sent: Thursday, January 27, 2022 12:47 PM

To: Fiore, John Paul <John.Fiore@myflfamilies.com>
Subject: SB 1600

CAUTION:This email originated from outside of the Department of Children and Families. Whether you know the sender or not, do
not click links or open attachments you were not expecting.

Hey JP, do you all have an analysis for SB 1600 available?

Thanks!

Peter Delia

Senior Attorney

Florida Senate

Committee on Children, Families,
And Elder Affairs

404 South Monroe Street

520 Knott Building

Tallahassee, Florida 32399-1100
delia.peter@flsenate.gov

(850) 487-5343




From: Tyler Jefferson

To: Delia, Peter
Subject: RE: Data Request
Date: Wednesday, February 8, 2023 9:40:10 AM

2021 (Jan-Dec) 150 complaints received by OPPG and 91 sent for investigation to the Statewide
Investigative Alliance

2022 (Jan-Nov 30) 71 complaints received by OPPG and 24 sent for investigation to the
Statewide Investigative Alliance

Thank you,

From: Delia, Peter <Delia.Peter@flsenate.gov>
Sent: Tuesday, February 7, 2023 12:34 PM

To: Tyler Jefferson <jeffersont@elderaffairs.org>
Subject: Data Request

Good afternoon Tyler,

| have one quick request for you, and | apologize if this was mixed in with some of the data you
provided us previously. Can you give me the numbers of complaints filed with OPPG against a
guardian or involving a guardianship in 2021 and 20227

Thanks!

Peter Delia

Senior Attorney

Florida Senate

Committee on Children, Families,
And Elder Affairs

404 South Monroe Street

520 Knott Building

Tallahassee, Florida 32399-1100
delia.peter@flsenate.gov

(850) 487-5343

Please note: Florida has a broad public records law (Chapter 119, Florida Statutes). Most
written communications to or from state employees are public records obtainable by the public
upon request. Emails sent to me at this email address may be considered public and will only be



withheld from disclosure if deemed confidential pursuant to the laws of the State of Florida.
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The Florida Senate

BILL ANALYSIS AND FISCAL IMPACT STATEMENT

(This document is based on the provisions contained in the legislation as of the latest date listed below.)

Prepared By: The Professional Staff of the Committee on Children, Families, and Elder Affairs

BILL:

SB 1396

INTRODUCER: Senator Garcia

SUBJECT: Department of Elderly Affairs
DATE: March 17, 2023 REVISED:
ANALYST STAFF DIRECTOR REFERENCE ACTION
1. Delia Cox CF Favorable
2. RC
Summary:

SB 1396 makes several changes to certain programs operated within the Department of Elder
Affairs (DOEA). Specifically, the bill:

Permits Long-Term Care Ombudsman Program staff employed in the state office of the
Program to become certified as ombudsmen.

Deletes obsolete language relating to the DOEA joining the Background Screening
Clearinghouse within the Agency for Health Care Administration (the AHCA), and includes
certain persons within the definition of ‘direct service provider’ who require a level 2
background screening.

Revises the duties of the executive director of the Office of Public and Professional
Guardianship (the OPPG) to include offering and making certain information about
alternatives to and types of guardianship available for dissemination by the Area Agencies on
Aging and Aging Resource Centers throughout the state.

Increases the continuing education requirements of professional guardians and specifies the
number of continuing education hours required for certain topics.

Reorganizes language for clarity and requires the OPPG to notify complainants no later than
10 business days after the OPPG determines that a complaint is not legally sufficient.
Revises the number of days within which the OPPG must complete and provide any initial
investigative findings and recommendations to both the guardian and the complainant from
60 to 45 days.

Requires the OPPG to provide both the guardian and the complainant with a written
statement specifying any finding of a violation of a standard of practice by a professional
guardian and any actions taken or specifying that no such violation was found within 10
business days after completing an investigation.

Requires the Clerks of the Circuit Court (Clerks) to report sanctions imposed by the court on
a professional guardian to the OPPG within a specified time frame.
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The bill may have a negative fiscal impact on the DOEA. See Section V. Fiscal Impact
Statement.

The bill is effective July 1, 2023.
Il. Present Situation:
Florida Long-Term Care Ombudsman Program

The federal Older Americans Act (OAA) requires each state to create a Long-Term Care
Ombudsman Program (the Program) to be eligible to receive funding associated with programs
under the OAA.! The Program was founded in 1975 as a result of the OAA, which grants a
special set of residents’ rights to individuals who live in long-term care facilities such as nursing
homes, assisted living facilities (ALFs), and adult family care homes.? Volunteer ombudsmen
seek to ensure the health, safety, welfare and rights of these residents throughout Florida.

The Program is administratively housed in the DOEA and is headed by the State Long-Term
Care Ombudsman, who is appointed by the DOEA Secretary.® The Program is required to
establish a statewide toll-free telephone number for receiving complaints concerning matters
adversely affecting the health, safety, welfare, or rights of residents of ALFs, nursing homes, and
adult family care homes.* Every resident or representative of a resident must receive, upon
admission to a long-term care facility, information regarding the program and the statewide toll-
free telephone number for receiving complaints.® In addition to investigating and resolving
complaints, ombudsmen conduct unannounced visits to assess the quality of care in facilities,
referred to as administrative assessments.®

The State Ombudsman carries out his or her responsibilities under Florida and federal law
through the training and certification of volunteers who operate through district and local
councils, and through staff positions in the state and district offices established to coordinate and
assist the local councils.’

Federal regulations provide that the State Ombudsman may designate employees or volunteers
within the Program office to carry out the duties of the office as “representatives of the office,”
subject to the training and certification requirements for representatives of the office.® However,
Florida law specifies certain categories of individuals who may not be appointed as ombudsmen,
including, in part, “An employee of the [DOEA], except for staff certified as ombudsmen in the

! See s. 400.0061(1), F.S.; see also the Office of Program Policy Analysis and Governmental Accountability, Department of
Elder Affairs, Older Americans Act Programs, available at
https://oppaga.fl.gov/ProgramSummary/ProgramDetail?programNumber=5026 (last visited March 16, 2023).

2 The Florida Ombudsman Program, About Us, available at https://ombudsman.elderaffairs.org/about-us/ (last visited March
13, 2023).

3 Section 400.0063(2), F.S.

4 Section 400.0078(1), F.S.

> Section 400.0078(2), F.S.

6 See s. 400.0074, F.S.

" The Department of Elder Affairs (the DOEA), Agency Analysis of SB 1396, p. 2, February 11, 2023 (on file with the Senate
Committee on Children, Families, and Elder Affairs) (hereinafter cited as “The DOEA Analysis”).

81d.
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district offices.”® “Offices” in this context refers to the district offices of the State Long-Term
Care Ombudsman Program.’® Read together, these provisions exempt staff in the Program’s
district offices from the general prohibition against appointment of DOEA employees as
ombudsmen, but they do not permit staff in the Program’s state office to be appointed as
ombudsmen.!

Background Screening

Chapter 435, F.S., establishes standard procedures for criminal history background screening of
certain prospective employees working with vulnerable populations. There are two levels of
background screening: level 1 and level 2. Level 1 screening includes, at a minimum,
employment history checks and statewide criminal correspondence checks through the Florida
Department of Law Enforcement (FDLE) and a check of the Dru Sjodin National Sex Offender
Public Website,'? and may include criminal records checks through local law enforcement
agencies.™

Level 2 background screening includes, but is not limited to, fingerprinting for statewide
criminal history records checks through the FDLE and national criminal history checks through
the Federal Bureau of Investigation (FBI), and may include local criminal records checks
through local law enforcement agencies.'*

Every person required by law to be screened pursuant to ch. 435, F.S., must submit a complete
set of information necessary to conduct a screening to his or her employer.'® Such information
for a level 2 screening includes fingerprints, which are taken by a vendor that submits them
electronically to the FDLE.®

For both level 1 and 2 screenings, an employer must submit the information necessary for
screening to the FDLE within five working days after receiving it.}” Additionally, for both levels
of screening, the FDLE must perform a criminal history record check of its records.*® For a level
1 screening, this is the only information searched, and once complete, the FDLE responds to the
employer or agency, who must then inform the employee whether screening has revealed any
disqualifying information.® For level 2 screening, the FDLE also requests the FBI to conduct a
nationgol criminal history record check of its records for each employee for whom the request is
made.

% See s. 400.0069(4)(b)4., F.S.

10 The DOEA Analysis at p. 2; see also s. 400.0060(7), F.S.

4.

2 The Dru Sjodin National Sex Offender Public Website is a U.S. government website that links public state, territorial, and
tribal sex offender registries in one national search site, available at https://www.nsopw.gov/ (last visited March 13, 2023).
13 Section 435.03, F.S.

14 Section 435.04, F.S.

15 Section 435.05(1)(a), F.S.

16 Sections 435.03(1) and 435.04(1)(a), F.S.

17 Section 435.05(1)(b)-(c), F.S.

18d.

19 Section 435.05(1)(b), F.S.

20 Section 435.05(1)(c), F.S.
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The person undergoing screening must supply any missing criminal or other necessary
information upon request to the requesting employer or agency within 30 days after receiving the
request for the information.?

Various agencies, programs, employers, and professionals serve vulnerable populations in
Florida. Personnel working with entities who serve vulnerable populations are subject to
background screening; however, due to restrictions placed on the sharing of criminal history
information, persons who work for more than one agency or employer or change jobs, or wish to
volunteer for such an entity, often must undergo a new and duplicative background screening
and fingerprinting.?? In 2012, the Legislature created the Care Provider Background Screening
Clearinghouse to create a single “program” of screening individuals and allow for the results of
criminal history checks of persons acting as covered care providers to be shared among the
specified agencies.?® Designated agencies include the Agency for Health Care Administration
(the AHCA), the Department of Health (the DOH), the Department of Children and Families (the
DCF), the DOEA, the Agency for Persons with Disabilities (the APD), and Vocational
Rehabilitation within the Department of Education (the DOE).?*

Direct Service Providers

Direct service providers are individuals who have direct, face-to-face contact with clients served
by the DOEA while providing services to the client and who have access to the client’s living
areas, funds, personal property, or person identification information as defined in s. 817.568,
F.S.2> 28 Direct service providers must undergo a level 2 background screening, including
employmzent history checks and local criminal records checks through local law enforcement
agencies.?’

However, current law provides that attorneys in good standing with the Florida Bar are exempt
from background screening requirements if they are a direct service provider.2® While the Florida
Bar requires background screening for when an individual applies for their bar license, the
Florida Bar does not have an automatic notification system for any subsequent arrests.?® The

2L Section 435.05(1)(d), F.S.

22 The DOEA Analysis at p. 3.

2 1d.; see also s. 435.12, F.S. and ch. 2012-73, L.O.F.

2 d.

5 Section 430.0402(1)(b), F.S. The individual must be 18 years of age or older.

% Section 817.568, F.S., defines “personal identification information” to mean any name or number that may be used, alone
or in conjunction with any other information, to identify a specific person, including any: 1. name, postal or electronic mail
address, telephone number, social security number, date of birth, mother’s maiden name, official state-issued or United
States-issued driver license or identification number, alien registration number, government passport number, employer or
taxpayer identification number, Medicaid or food assistance account number, bank account number, credit or debit card
number, or personal identification number or code assigned to the holder of a debit card by the issuer to permit authorized
electronic use of such card; 2. unique biometric data, such as fingerprint, voice print, retina or iris image, or other unique
physical representation; 3. unique electronic identification number, address, or routing code; 4. Medical records; 5.
Telecommunication identifying information or access device; or 6. Other number or information that can be used to access a
person’s financial resources.

27 Section 430.0402(1)(a), F.S.

28 Section 430.0402(2), F.S.

2 The DOEA Analysis at p. 3.
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Florida Bar only requires attorneys to self-report when arrested; therefore, an attorney may be in
good standing, but have an arrest or conviction that has not been reported to the Florida Bar.*

Aging and Disability Resource Centers

The DOEA administers programs and services for elders across the state of Florida through 11
Area Agencies on Aging, which operate as Aging and Disability Resource Centers (ADRCs).%
These ADRCs function as a single, coordinated system for information and access to services for
all Floridians seeking long-term care resources.®? The ADRCs provide information and
assistance about state and federal benefits, as well as available local programs and services.*
The primary functions of the ADRCs include providing information and referral services,
ensuring that eligibility determinations are done properly and efficiently, triaging clients who
require assistance, and managing the availability of financial resources for certain key long-term
care programs targeted for elders to ensure financial viability and stability.>*

Florida’s 11 ADRCs are distributed throughout the state as shown in the map below:®

Northwest Florida

Area Agency on Aging, Inc.
5090 Commerce Park Circle
Pensacola, FL 32505

(850) 494-7101
www.nwilaaa.org

Area Agency on Aging
for North Florida, Inc.
2414 Mahan Drive
Tallahassee, FL 32308
(850) 488-0055
www.aaanf.org

Elder Options

100 SW 75th Street, #301
Gainesville, FL 32607
(352) 378-6649
www.agingresources.org

ElderSource,

The Area Agency on Aging
of Northeast Florida

10688 Old St Augustine Road
Jacksonville, FL 32257

(904) 391-6600
www.myeldersource.org

Area Agency on Aging

of Pasco-Pinellas, Inc.
9549 Koger Boulevard,
Gadsden Bldg., Suite 100
St. Petersburg, FL 33702
(727) 570-9696
www.agingcarefl.org

0 d.

ON AGING OFFICES

Senior Connection

Center, Inc.

8928 Brittany Way

Tampa, Florida 33619

(813) 740-3888
www.seniorconnectioncenter.org

Senior Resource Alliance

988 Woodcock Road, Suite 200
Orlando, FL 32803

(407) 514-1800
www.seniorresourcealliance.org

Area Agency on Aging

for Southwest Florida

15201 North Cleveland Avenue
Suite 1100

North Fort Myers, FL 33903
(239) 652-6900 P
www.aaaswfl.org ﬁ

Alliance for Aging, Inc.

760 NW 107th Avenue
Suite 214, 2nd Floor

Area Agency on Aging of Palm
Beach/Treasure Coast,

4400 N. Congress Avenue

West Palm Beach, FL 33407

(561) 684-5885
www.youragingresourcecenter.org

Miami, FL 33172
(305) 670-6500
www.allianceforaging.org

Aging and Disability Resource Center
of Broward County, Inc.

5300 Hiatus Road

Sunrise, FL 33351

(954) 745-9567
www.adrcbroward.org

PSA - Planning and Service Area

31 The DOEA, Aging and Disability Resource Centers (ADRCs), available at https://elderaffairs.org/resource-directory/aging-
and-disability-resource-centers-adrcs/ (last visited March 13, 2023).

32 d.
B 1d.
#1d.
% 1d.
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Guardianship

When an individual is unable to make legal decisions regarding his or her person or property, a
guardian may be appointed to act on his or her behalf. A guardian is someone who is appointed
by the court to act on behalf of a ward (an individual who has been adjudicated incapacitated)
regarding his or her person or property, or both.*® Adjudicating a person totally incapacitated and
in need of a guardian deprives a person of his or her civil and legal rights.?” The Legislature has
recognized that the least restrictive form of guardianship should be used to ensure the most
appropriate level of care and the protection of that person’s rights.%®

The process to determine an individual’s incapacity and the subsequent appointment of a
guardian begins with a verified petition detailing the factual information supporting the reasons
the petitioner believes the individual to be incapacitated, including the rights the alleged
incapacitated person is incapable of exercising.3® Once a person has been adjudicated
incapacitated, termed a “ward”, the court appoints a guardian and the letters of guardianship are
issued.*® The order appointing a guardian must be consistent with the ward’s welfare and safety,
must be the least restrictive appropriate alternative, and must reserve to the ward the right to
make decisions in all matters commensurate with his or her ability to do so.*

Public and Professional Guardians

A professional guardian is a guardian who has at any time rendered services to three or more
wards as their guardian; however, a person serving as a guardian for two or more relatives is not
considered a professional guardian.*? A public guardian is considered a professional guardian for
purposes of regulation, education, and registration.*®

Office of Public and Professional Guardians

In 1999, the Legislature created the “Public Guardianship Act” and established the Statewide
Public Guardianship Office (SPGO) within the DOEA.** In 2016, the Legislature renamed the
Statewide Public Guardianship Office as the Office of Public and Professional Guardians
(OPPG), required the OPPG to regulate professional guardians and investigate complaints, and
added six full-time equivalent positions to the OPPG, including an attorney and investigators.*
The OPPG appoints local public guardian offices to provide guardianship services to people who
have neither adequate income nor assets to afford a private guardian, nor any willing family or
friend to serve.*

3 Section 744.102(9), F.S.

37 Section 744.1012(1), F.S.

3 Section 744.1012(2), F.S

39 Section 744.3201, F.S.

40 See s, 744.345, F.S.

41 Section 744.2005, F.S.

42 Section 744.102(17), F.S

43 d,

4 Chapter 99-277, L.O.F.

45 Chapter 2016-40, L.O.F.

% The DOEA, Office of Public and Professional Guardians, available at https://elderaffairs.org/programs-services/office-of-
public-professional-guardians-oppg/ (last visited March 13, 2023).




BILL: SB 1396 Page 7

There are 16 public guardian offices that serve all 67 counties.*’ Since 2016, approximately 550
professional guardians have registered with the OPPG statewide.*®

Registration

A professional guardian must register with the OPPG annually.*® As part of the registration, the

professional guardian must:

e Provide sufficient information to identify the professional guardian;

e Complete a minimum of 40 hours of instruction and training through a course approved or
offered by the OPPG;>

e Successfully pass an examination approved by the DOEA to demonstrate competency to act
as a professional guardian;

e Undergo a criminal background check by the Federal Bureau of Investigation and the Florida
Department of Law Enforcement;

e Submit to a credit history check; and

e Maintain a current blanket bond.>! 52

Guardians registered with the OPPG must complete a minimum of 16 hours of continuing
education every two calendar years after the year in which the initial 40-hour educational
requirement is met. The ward’s assets may not be used to pay for such education.>®

Guardians seeking appointment by the court and all employees of a professional guardian who
have a fiduciary responsibility to the ward must submit to a credit history check and undergo a
level 2 background screening.> The DOEA must ensure the clerks of the court and the chief
judge of each judicial circuit receive information about each registered professional guardian.®®

The executive director of the OPPG may deny registration to a professional guardian if the
executive director determines that the guardian’s proposed registration, including the guardian’s
credit or criminal investigations, indicates that registering the professional guardian would
violate any provision of ch. 744, F.S.% The OPPG is required to report any suspension or
revocation of a professional guardian’s registration to the court of competent jurisdiction for any
guardianship case to which the professional guardian is currently appointed.>” There is also
currently no statutory requirement neither for courts to report removal of guardians to the OPPG.

471d.

48 1d.

49 Section 744.2002, F.S.

%0 This training may not be paid with the assets of the ward.

51 Section 744.2003(2), F.S., further requires the bond to be maintained by the guardian in an amount not less than $50,000
and must cover all wards for whom the guardian has been appointed at any given time. The liability of the provider of the
bond is limited to the face amount of the bond, regardless of the number of wards for whom the professional guardian has
been appointed.

52 Sections 744.2002(3) and 744.3135, F.S.

%3 Section 744.2003(3), F.S.

% Section 744.3135(1), F.S.

%5 Section 744.2002(9), F.S.

% Section 744.2002(5), F.S.

57 Section 744.2004(4), F.S.
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OPPG Disciplinary Action

Disciplinary action may be taken against a professional guardian for:

Making a misleading, deceptive, or fraudulent representation in or related to the practice of
guardianship;

Violating any rule governing guardians or guardianship adopted by OPPG,;

Being convicted or found guilty of, or entering a plea of guilty or nolo contendere to a crime
which relates to the practice of, or ability to practice as, a professional guardian;

Failing to comply with the educational course requirements for professional guardians;
Having a registration, license, or authority to practice a regulated profession revoked,;
Knowingly filing a false report or complaint with OPPG against another guardian;
Attempting to obtain, obtaining, or renewing a registration or license to practice a profession
by bribery, fraud, or a known error;

Failing to report a violation of ch. 744, F.S., or the rules of OPPG to OPPG;

Failing to perform a legal or statutory obligation;

Making or filing a false report that is signed in the person’s capacity as professional
guardian;

Using the position of guardian for financial gain;

Violating or failing to comply with an order from OPPG;

Improperly interfering with an investigation;

Using the guardianship relationship to engage or attempt to engage in sexual activity;
Failing to report to OPPG within 30 days being convicted or found guilty of, or enter a plea
of guilty or nolo contendere to a crime;

Being unable to perform the functions of guardian;

Failing to post and maintain a blanket fiduciary bond;

Failing to maintain all records relating to a guardianship for specified time; or

Violating any provision of ch. 744, F.S., or any rules adopted thereunder.5®

When the OPPG finds that a professional guardian is guilty of any of the grounds for discipline,
it may take action against that guardian by entering an order imposing one or more penalties on
the professional guardian.® When determining what action is appropriate against a professional
guardian, prior to consideration of any mitigation or rehabilitation for the professional guardian,
the OPPG must first consider what sanctions are necessary to safeguard the wards and protect the
public.®® The OPPG may impose any combination of the following sanctions:

Refuse to register an applicant as a professional guardian;

Suspend or revoke a professional guardian’s registration;

Issue a reprimand,;

Require treatment, completion of continuing education courses, or reexamination;
Require restitution; or

Require remedial education.®!

5 Section 744.20041(1), F.S.
%9 Section 744.20041(2), F.S.
80 Section 744.20041(3), F.S.
61 Section 744.20041(2), F.S.
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If the final determination from a disciplinary proceeding is to suspend or revoke the guardian’s
registration, the determination must be provided to any court that oversees any guardianship to
which the professional guardian is appointed.®?

Guardian Complaints and Investigations

Any person may submit a complaint against a professional guardian to the OPPG. In 2016, the

Legislature expanded the responsibility and authority of the OPPG.%® SB 232 required OPPG to

investigate allegations of suspected wrongdoing perpetrated by public and professional

guardians.®* Once the OPPG receives a complaint a procedure is initiated to investigate the

complaint, including that the OPPG is required to:

e Review and, if determined legally sufficient,® investigate complaints against professional
guardians;

e Initiate an investigation no later than 10 business days after the OPPG receives a complaint;

e Complete and provide initial investigative findings and recommendations, if any, to the
professional guardian and person filing the complaint within 60 days;

e Obtain supporting information, including interviewing the ward, family member, or
interested party, or documentation to determine the legal sufficiency of a complaint;

e Dismiss any complaint that is not legally sufficient; and

e Coordinate with the clerks of the court to avoid duplication of duties.®®

To achieve the statutory duty to investigate such complaints, on July 14, 2016, the OPPG entered
into a memorandum of understanding (MOU) with six clerks in different regions of the state,
collectively referred to as the Statewide Investigation Alliance (SIA), and have since referred
many complaints of professional guardians to the SIA for investigations.®” The six county clerks
comprising the SIA are:

Palm Beach County;

Pinellas County;

Sarasota County;

Lee County;

Okaloosa County; and

Polk County.5®

Investigations which find substantiated allegations of violations by professional guardians may
be referred to law enforcement, the Office of the Attorney General, the Office of the State
Attorney, or the Florida Bar, as appropriate.®®

62 Section 744.20041(9), F.S.

83Chapter 2016-40, L.O.F., see also Florida Court Clerks and Comptrollers Association, Statewide Investigative Alliance,
available at https:/ficlerksia.com/ (last visited March 13, 2023) (hereinafter cited as “Clerks Association™).

% Florida Court Clerks and Comptrollers Association, Statewide Investigative Alliance, available at https:/ficlerksia.com/
(last visited March 12, 2023).

8 Section 744.2004(1), F.S., states that a complaint is legally sufficient if it contains ultimate facts that show a violation of a
standard of practice by a professional guardian has occurred.

66 Section 744.2004, F.S.

7 1d.

8 Clerks Association. Lake County was also a part of the SIA from July 2016 through July 2018.

8 1d.
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According to the DOEA, the annual numbers of complaints filed against a guardian or involving
a guardianship since 2016 are as follows:

e 183in 2016;
e 132in 2017,
e 56in 2018;

e 113in2019;
e 169 in 2020;

e 150in 2021; and
e 71 received through November 30, 2022.7°

Further, the DOEA has stated that the average amount of time it took the SIA to complete an
investigation over the period from 2021 through 2023 was approximately 8.14 months.”*

Auditor General Report

In August 2020, the Florida Auditor General released a report (AG Report) containing the
findings of an audit conducted of the OPPG."2 The AG Report detailed the following findings
specifically related to the OPPG:

e Finding 1: Contrary to State law, the OPPG did not establish policies and procedures for
monitoring private professional guardians, develop or implement a monitoring tool, or
monitor private professional guardians for compliance with OPPG standards of practice
governing the conduct of professional guardians.

e Finding 2: OPPG efforts to monitor Public Guardian Offices (PGOs) were not always
adequate to ensure that:

o OPPG records evidenced that program monitors were free from conflicts of interest, all
State guardianship rules were subject to adequate monitoring.

o Monitoring Tool responses were supported by and consistent with source documentation,
and monitoring reports were appropriately reviewed and timely provided to PGOs.

e Finding 3: OPPG complaint processing controls need improvement to ensure that:

o Complaints are referred and related investigation activities are conducted in accordance
with State law, OPPG policies and procedures, other guidelines, and management
expectations;

o Investigations include all applicable complaint allegations; and

o Guardians and complainants are timely notified of whether disciplinary actions are taken.

e Finding 4: Contrary to State law, the DOEA had not adopted rules for certain OPPG
processes, including the process for investigating complaints.

e Finding 5: OPPG controls need enhancement to ensure that, prior to reimbursing Clerks of
the Court for the direct costs of guardianship complaint investigations, invoiced amounts are
adequately supported and agree with established rates.

0 Email from Derek Miller, former Legislative Affairs Director, the DOEA, August 26, 2021; Email from Tyler Jefferson,
Legislative Affairs Director, the DOEA, February 8, 2023 (all documents on file with the Senate Committee on Children,
Families, and Elder Affairs).

"1 Email from Tyler Jefferson, Legislative Affairs Director, the DOEA, February 2, 2023 (on file with the Senate Children,
Families, and Elder Affairs Committee).

2 The State of Florida Auditor General, Operational Audit No. 2021-010: Department of Elder Affairs, Office of Public and
Professional Guardians and Selected Administrative Activities August 2020, available at

https://flauditor.gov/pages/pdf files/2021-010.pdf (last visited March 13, 2023) (hereinafter cited as “AG Report™).
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e Finding 6: OPPG controls did not adequately promote the timely submittal of annual
professional guardian renewal registrations or ensure that the courts responsible for
appointing guardians were timely notified of lapses in guardian registration.”

Finding 3: Complaint Investigations

According to the AG Report, the OPPG and the SIA entered into a subsequent MOU in July
2018 pursuant to which the SIA was responsible for investigating all complaints against
professional guardians referred by the OPPG, and the OPPG was responsible for determining
whether disciplinary or administrative action against a guardian was warranted.’”* According to
the OPPG records, during the period July 2017 through January 2019, the OPPG received 90
complaints against 57 guardians. Of the 90 complaints, the OPPG closed only 1 complaint which
was initially received in December 2017.7° During that same period, the OPPG closed 31
complaints received prior to July 2017 related to 23 guardians.’® Additionally, during the period
July 2017 through January 2019, only one complaint led to an administrative action which
resulted in the revocation of the guardian’s registration in March 2019.7

The 2018 MOU and the OPPG policies and procedures required the OPPG to determine whether
a complaint was legally sufficient and appropriate for investigation within 3 business days of
receiving the complaint.”® Such complaints were to be referred to the Administrative Coordinator
(AC) who was also responsible for reviewing the complaints for legal sufficiency and assigning
legally sufficient guardianship complaints to the applicable Clerk for investigation.’®

The Auditor General reviewed records for 20 of the 32 complaints recorded as closed in the
OPPG Complaint Intake Log during the period July 2017 through January 2019 to determine
whether the OPPG had established adequate complaint processing controls.2’ The AG Report
concluded that the OPPG referred 12 of the complaints to the AC within 4 to 116 business days
(an average of 64 business days) after receiving the complaints.®* Additionally, the investigations
for 11 of these complaints were not initiated within 10 business days of the OPPG receiving the
complaint.®? The investigations for the 11 complaints were initiated from 19 to 110 business days
after the OPPG received the complaint.®® As a result of these various delays, the Investigative
Memoranda or Investigation Report, as applicable, for the 12 complaint investigations were not
provided to the OPPG within 60 days of receipt of the complaint.®* Specifically, the Memoranda
and one Investigation Report were provided to the OPPG within 63 to 228 days (an average of
150 days) after the OPPG received the complaints.®

B1d. at p. 1.
1d. at p. 3.

s d.

6 AG Report at p. 3-4.
1d. at p. 4.
81d. atp. 9.

®1d.

8 AG Report at p. 10.
81 1d. at p. 10.

81d.
81d.
8 1d.
& 1d.
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Finding 4: OPPG Rules

SB 232 (2016) required the DOEA to adopt rules implementing provisions for OPPG complaint,

disciplinary proceeding, and enforcement processes by October 1, 2016.8° The AG Report noted

that the DOEA had not, as of the time of the audit in 2020, adopted rules for:

e Investigating complaints against guardians;

e Communicating the disciplinary process to guardians and complainants; or

e Reporting determined or suspected abuse, neglect, or exploitation of a vulnerable adult to the
central abuse hotline established by the DCF.%’

To date, the DOEA has not promulgated rules to address the issues detailed in findings 3 and 4
of the AG Report.

Il. Effect of Proposed Changes:
Ombudsman Program Staff (Section 1)

The bill expressly adds staff employed in the state office of the Program, in addition to staff
employed in district offices, to the category of employees exempt from the prohibition against
DOEA employees serving as ombudsmen. This clarifies that such state Program employees may
be certified as ombudsmen and be designated as a representative of the office. Additionally, by
becoming certified ombudsmen, state Program staff will gain a better understanding of the issues
faced by ombudsmen around the state.

Background Screening Requirements (Section 2)

The bill requires any attorney, regardless of whether the attorney is licensed in Florida, to be
background screened if serving as a direct service provider.

Additionally, the bill amends the definition of direct service providers to include, but not be

limited to, the following additional persons:

e Administrators of persons who are responsible for the day-to-day operations of other
providers or financial officers who are responsible for the financial operations of providers;®®
and

e Any other person who is seeking employment with a provider who is expected to, or whose
responsibilities may require him or her to, provide personal care or services directly to clients
or have access to:

o Client funds;

Financial matters;

Legal matters;

Personal property; or

Living areas.

o O O O

% |d. at p. 13; Section 744.2006
8 1d.

8 The bill provides that this includes “similarly titled persons” to the administrators and the financial officers.
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The bill also deletes obsolete language relating to the DOEA joining the Clearinghouse, as the
DOEA has since become a part of the Clearinghouse.

OPPG Related Provisions

Information Dissemination to Certain Stakeholders (Section 3, in part)

The bill requires the OPPG to provide information relating to alternatives to and types of
guardianship to Area Agencies on Aging and Aging Resource Centers for dissemination to the
populations they serve, allowing the public to become more aware of guardianships and what
options may be available to them.

OPPG Online Education Course (Sections 3, in part, and 6)

The bill requires the executive director of the OPPG, within available resources, to offer an
online education course for guardians who are not professional guardians.

The bill offers court-appointed guardians the option to complete the requisite number of hours of
instruction and education needed within the first 4 months of appointment through a course
offered by the OPPG under s. 744.2001, F.S. This provides an additional option for all guardians
in completing required training, but may be especially useful for non-professional guardians
unsure of where or how to complete the requisite training.

Continuing Education Requirements (Section 4)

The bill revises the continuing education requirements of professional guardians by increasing
the hours of continuing education required to be taken by a professional guardian from 16 hours
to 30 hours every two years and be completed through a course approved or offered by the
OPPG. The bill specifically requires that continuing education include at least:

e 2 hours on fiduciary responsibilities;

2 hours on professional ethics;

1 hour on advance directives;

3 hours on abuse, neglect, and exploitation; and

4 hours on guardianship law.

Complaint Investigations by the OPPG (Section 5)

The bill revises the process by which the OPPG is required to investigate complaints made
against a professional guardian and details timelines for providing information to the
complainant and the professional guardian who is subject to the complaint. The OPPG must
review complaints and, if determined legally sufficient, initiate investigations within 10 business
days of receiving a complaint. The bill also requires the OPPG to notify the complainant no later
than 10 business days after the OPPG determines a complaint is not legally sufficient.
Additionally, within 45 business days (rather than the current 60 business days) after receipt of a
complaint, the OPPG must complete and provide initial investigative findings and
recommendations, if any, to the professional guardian and the complainant.

Within 10 business days after completing an investigation, the OPPG must provide the
complainant and the professional guardian with a written statement specifying any finding of a
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violation of a standard of practice by a professional guardian and any actions taken, or specifying
that no such violation was found. Written statements will need to adhere to the confidentiality
requirements of s. 744.2111, F.S., relating to complaints against professional guardians.

The OPPG did not previously raise objections to the timelines imposed by the bill when similar
provisions were included in HB 7025 (2020).%°

Responsibilities of the Clerk of the Circuit Court (Section 7)

The bill adds the reporting of any sanctions imposed by the court on a professional guardian,
including, but not limited to, contempt of court or removal of the professional guardian, to the
responsibilities of the clerk of the circuit court. The clerk must submit such information to the
OPPG within 10 business days after the court imposes any sanctions, which will close the
communication loop between the court and the OPPG.

Rulemaking (Sections 3 and 5)

The bill removes obsolete language from SB 232 (2016) requiring the OPPG to take certain
actions by various dates in 2016. However, as mentioned above, the OPPG still has not
promulgated these Rules and will need to promulgate these to be in compliance with Florida law.

V. Constitutional Issues:

A. Municipality/County Mandates Restrictions:

None.
B. Public Records/Open Meetings Issues:
None.
C. Trust Funds Restrictions:
None.
D. State Tax or Fee Increases:
None.
E. Other Constitutional Issues:

None identified.

8 See The DOEA, Agency Analysis of HB 7025 (2020), January 21, 2020 (on file with the Senate Committee on Children,
Families, and Elder Affairs) (hereinafter cited as, “The DOEA HB 7025 Analysis”).
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V. Fiscal Impact Statement:

A. Tax/Fee Issues:
None.
B. Private Sector Impact:

The provisions of the bill that require background screening for a broader pool of
individuals under the revised definition of ‘direct service provider’ may result in an
indeterminate negative fiscal impact on those individuals.

C. Government Sector Impact:

The DOEA states that the provisions of the bill relating to certification of Program staff
and background screening are not expected to have a fiscal impact on the agency.®® The
revised OPPG requirements may require additional staff, which may lead to an
indeterminate negative fiscal impact; however the OPPG did not previously anticipate a
fiscal impact for identical provisions in HB 7025 (2020).%

VI. Technical Deficiencies:
None.
VII. Related Issues:
None.
VIII. Statutes Affected:

This bill substantially amends sections 400.0069, 430.0402, 744.2001, 744.2003, 744.2004,
744.3145, and 744.368 of the Florida Statutes.

IX. Additional Information:

A. Committee Substitute — Statement of Changes:
(Summarizing differences between the Committee Substitute and the prior version of the bill.)
None.

B. Amendments:
None.

This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate.

% The DOEA Analysis at p. 4.
%1 The DOEA HB 7025 Analysis at p. 4.
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A bill to be entitled
An act relating to mental health; amending s. 394.461,
F.S.; authorizing the Department of Children and
Families to issue a conditional designation for up to
a certain number of days to allow the implementation
of certain corrective measures by receiving
facilities, treatment facilities, and receiving
systems; amending s. 916.107, F.S.; requiring the
sheriff to administer or to permit the department to
administer the appropriate psychotropic medication to
forensic clients before admission to a state mental
health treatment facility; amending s. 916.12, F.S.;
revising what an expert is required to specifically
report on for recommended treatment for a defendant to
attain competence to proceed, if the expert finds that
a defendant is incompetent to proceed; providing
report requirements; amending s. 916.13, F.S.;
revising the circumstances under which every defendant
who is charged with a felony and who is adjudicated
incompetent to proceed may be involuntarily committed
for treatment upon specified findings by the court;
requiring a court to review the examining expert’s
report before issuing a commitment order; decreasing
the timeframe in which an administrator or his or her
designee is required to file a certain report with the
court; requiring that a defendant be transported to
the committing court’s jurisdiction within a certain
number of days after certain occurrences; requiring

that the referring mental health facility transfer the
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patient with medication and assist in discharge
planning with medical teams at the receiving county
jail to ensure continuity of care; reenacting ss.
394.658(1) (a), 916.106(9), and 916.17(1) and (2),
F.S., relating to the Criminal Justice, Mental Health,
and Substance Abuse Reinvestment Grant Program
requirements; the definition of the term “forensic
client” or “client”; and conditional release;
respectively, to incorporate the amendment made to s.
916.13, F.S., in references thereto; providing an

effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Section 394.461, Florida Statutes, is amended to
read:

394.461 Designation of receiving and treatment facilities
and receiving systems.—The department is authorized to designate
and monitor receiving facilities, treatment facilities, and
receiving systems and may suspend or withdraw such designation
for failure to comply with this part and rules adopted under

this part. The department may issue a conditional designation

for up to 60 days to allow the implementation of corrective

measures. Unless designated by the department, facilities are
not permitted to hold or treat involuntary patients under this
part.

(1) RECEIVING FACILITY.—The department may designate any
community facility as a receiving facility. Any other facility

within the state, including a private facility or a federal
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facility, may be so designated by the department, provided that
such designation is agreed to by the governing body or authority
of the facility.

(2) TREATMENT FACILITY.—The department may designate any
state-owned, state-operated, or state-supported facility as a
state treatment facility. A civil patient may shaid not be
admitted to a state treatment facility without previously
undergoing a transfer evaluation. Before a court hearing for
involuntary placement in a state treatment facility, the court
shall receive and consider the information documented in the
transfer evaluation. Any other facility, including a private
facility or a federal facility, may be designated as a treatment
facility by the department, provided that such designation is
agreed to by the appropriate governing body or authority of the
facility.

(3) PRIVATE FACILITIES.—Private facilities designated as
receiving and treatment facilities by the department may provide
examination and treatment of involuntary patients, as well as
voluntary patients, and are subject to all the provisions of
this part.

(4) REPORTING REQUIREMENTS.—

(a) A facility designated as a public receiving or
treatment facility under this section shall report to the
department on an annual basis the following data, unless these
data are currently being submitted to the Agency for Health Care
Administration:

1. Number of licensed beds.

2. Number of contract days.

3. Number of admissions by payor class and diagnoses.
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4. Number of bed days by payor class.

5. Average length of stay by payor class.

6. Total revenues by payor class.

(b) For the purposes of this subsection, “payor class”
means Medicare, Medicare HMO, Medicaid, Medicaid HMO, private-
pay health insurance, private-pay health maintenance
organization, private preferred provider organization, the
Department of Children and Families, other government programs,
self-pay patients, and charity care.

(c) The data required under this subsection shall be
submitted to the department no later than 90 days following the
end of the facility’s fiscal year.

(d) The department shall issue an annual report based on
the data required pursuant to this subsection. The report shall
include individual facilities’ data, as well as statewide
totals. The report shall be submitted to the Governor, the
President of the Senate, and the Speaker of the House of
Representatives.

(5) RECEIVING SYSTEM.—The department shall designate as a
receiving system one or more facilities serving a defined
geographic area developed pursuant to s. 394.4573 which is
responsible for assessment and evaluation, both voluntary and
involuntary, and treatment, stabilization, or triage for
patients who have a mental illness, a substance use disorder, or
co-occurring disorders. Any transportation plans developed
pursuant to s. 394.462 must support the operation of the
receiving system.

(6) RULES.—The department may adopt rules relating to:

(a) Procedures and criteria for receiving and evaluating
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117 facility applications for designation, which may include onsite
118 facility inspection and evaluation of an applicant’s licensing
119 status and performance history, as well as consideration of
120 local service needs.
121 (b) Minimum standards consistent with this part that a
122 facility must meet and maintain in order to be designated as a
123 receiving or treatment facility and procedures for monitoring
124 continued adherence to such standards.
125 (c) Procedures and criteria for designating receiving
126| systems which may include consideration of the adequacy of
127| services provided by facilities within the receiving system to
128| meet the needs of the geographic area using available resources.
129 (d) Procedures for receiving complaints against a
130 designated facility or designated receiving system and for
131 initiating inspections and investigations of facilities or
132 receiving systems alleged to have violated the provisions of
133 this part or rules adopted under this part.
134 (e) Procedures and criteria for the suspension or
135| withdrawal of designation as a receiving facility or receiving
136 system.
137 Section 2. Subsection (1) of section 916.107, Florida

138 Statutes, is amended to read:

139 916.107 Rights of forensic clients.—
140 (1) RIGHT TO INDIVIDUAL DIGNITY.—
141 (a) The policy of the state is that the individual dignity

142 of the client shall be respected at all times and upon all
143 occasions, including any occasion when the forensic client is

144 detained, transported, or treated. Clients with mental illness,

145 intellectual disability, or autism amd who are charged with
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146 committing felonies shall receive appropriate treatment or
147 training. In a criminal case involving a client who has been
148 adjudicated incompetent to proceed or not guilty by reason of
149| dinsanity, a jail may be used as an emergency facility for up to
150 15 days following the date the department or agency receives a
151 completed copy of the court commitment order containing all
152 documentation required by the applicable Florida Rules of
153| Criminal Procedure. For a forensic client who is held in a jail
154 awaiting admission to a facility of the department or agency,
155| evaluation and treatment or training may be provided in the jail
156| by the local community mental health provider for mental health
157 services, by the developmental disabilities program for persons
158| with intellectual disability or autism, the client’s physician
159 or psychologist, or any other appropriate program until the
160 client is transferred to a civil or forensic facility. The

161 sheriff shall administer or permit the department to administer

162 the appropriate psychotropic medication to a forensic client

163 before his or her admission to a state mental health treatment

164 facility.

165 (b) Forensic clients who are initially placed in, or

166 subsequently transferred to, a civil facility as described in
167| part I of chapter 394 or to a residential facility as described
168 in chapter 393 shall have the same rights as other persons

169| committed to these facilities for as long as they remain there.

170 Section 3. Subsection (4) of section 916.12, Florida

171 Statutes, 1is amended to read:

172 916.12 Mental competence to proceed.—

173 (4) If an expert finds that the defendant is incompetent to

174| proceed, the expert shall report on any recommended treatment
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175 for the defendant to attain competence to proceed. In
176 considering the issues relating to treatment, the examining

177 expert shall specifically report on all of the following:

178 (a) The mental illness causing the incompetence.+

179 (b) The completion of a clinical assessment by approved

180 mental health experts trained by the department to ensure the

181 safety of the patient and the community.

182 (c) The treatment or treatments appropriate for the mental
183 illness of the defendant and an explanation of each of the

184 possible treatment alternatives, including, at a minimum, mental

185 health services, treatment services, rehabilitative services,

186| support services, and case management services as those terms

187 are defined in s. 394.67(16), which may be provided by or within

188| multidisciplinary community treatment teams, such as Florida

189| Assertive Community Treatment, conditional release programs,

190 outpatient services or intensive outpatient treatment programs,

191 and supportive employment and supportive housing opportunities

192 in treating and supporting the recovery of the patient. im—erder

193| ef—<ehoiecess

194 (d) ey The availability of acceptable treatment, and, if
195| treatment is available in the community, the expert shall so

196 state in the report.;—and

197 (e)He The likelihood of the defendant’s attaining

198 competence under the treatment recommended, an assessment of the
199| probable duration of the treatment required to restore

200 competence, and the probability that the defendant will attain
201 competence to proceed in the foreseeable future.

202

203| The examining expert’s report to the court must include a full
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and detailed explanation regarding why the alternative treatment

options referenced in the evaluation are insufficient to meet

the needs of the defendant.

Section 4. Section 916.13, Florida Statutes, 1is amended to
read:

916.13 Involuntary commitment of defendant adjudicated
incompetent.—

(1) Every defendant who is charged with a felony and who is
adjudicated incompetent to proceed may be involuntarily
committed for treatment upon a finding by the court of clear and
convincing evidence that:

(2) The defendant has a mental illness and because of the
mental illness:

1. The defendant is manifestly incapable of surviving alone
or with the help of willing and responsible family or friends,
including available alternative services, and, without
treatment, the defendant is likely to suffer from neglect or
refuse to care for herself or himself and such neglect or
refusal poses a real and present threat of substantial harm to
the defendant’s well-being; or

2. There is a substantial likelihood that in the near
future the defendant will inflict serious bodily harm on herself
or himself or another person, as evidenced by recent behavior
causing, attempting, or threatening such harm;

(b) All available, less restrictive treatment alternatives,
including treatment in community residential facilities, eo®

community inpatient or outpatient settings, or any other mental

health services, treatment services, rehabilitative services,

support services, or case management services as those terms are
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233 defined or described in s. 394.67(16) which would offer an

234 opportunity for improvement of the defendant’s condition have
235| been judged to be inappropriate; and

236 (c) There is a substantial probability that the mental

237 illness causing the defendant’s incompetence will respond to

238 treatment and the defendant will regain competency to proceed in
239 the reasonably foreseeable future.

240

241| Before issuing a commitment order, the court must review the

242| examining expert’s report to ensure alternative treatment

243| options have been fully considered and found insufficient to

244 meet the needs of the defendant.
245 (2) A defendant who has been charged with a felony and who

246| has been adjudicated incompetent to proceed due to mental

247 illness, and who meets the criteria for involuntary commitment
248 under this chapter, may be committed to the department, and the
249 department shall retain and treat the defendant.

250 (a) Immediately after receipt of a completed copy of the
251 court commitment order containing all documentation required by
252 the applicable Florida Rules of Criminal Procedure, the

253 department shall request all medical information relating to the
254 defendant from the jail. The jail shall provide the department
255| with all medical information relating to the defendant within 3
256| business days after receipt of the department’s request or at
257 the time the defendant enters the physical custody of the

258 department, whichever is earlier.

259 (b) Within 60 days &—menths after the date of admission and

260 at the end of any period of extended commitment, or at any time

261 the administrator or his or her designee determines that the
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262 defendant has regained competency to proceed or no longer meets
263 the criteria for continued commitment, the administrator or
264| designee shall file a report with the court pursuant to the
265| applicable Florida Rules of Criminal Procedure.

266 (c) A—ecompetrerey hearingmust e hetldwithirn 30—days—after

267 + 1 P S NN I N NN SU I i RNy S R NN T PPN SRS 2N |
T A\ AW g iy w [ S WP W) WP S VA WS ) ITOoOC I T T T CIUIT CTIITTOCT CTITT AW S

268 + N~ A EESEN 1 oo r
cO—PTTOoCCCO— O TIio—= 0 g CTET—1hcS

269| eommitment+ The defendant must be transported in accordance with

270 s. 916.107 to the committing court’s jurisdiction within 7 days

271 after notification that the defendant is competent to proceed or

272 no longer meets the criteria for continued commitment. A

273 determination on the issue of competency must be made at a

2741 hearing within 30 days after the notification fer—thehearing.

275 If the defendant is receiving psychotropic medication at a

276| mental health facility at the time he or she is discharged and
277 transferred to the jail, the administering of such medication
278| must continue unless the jail physician documents the need to

279| change or discontinue it. To ensure continuity of care, the

280 referring mental health facility shall transfer the patient with

281 wup to 30 days of medications and assist in discharge planning

282 with medical teams at the receiving county jail. The jail and

283| department physicians shall collaborate to ensure that

284| medication changes do not adversely affect the defendant’s

285| mental health status or his or her ability to continue with

286| court proceedings; however, the final authority regarding the
287 administering of medication to an inmate in jail rests with the
288 jail physician.

289 Section 5. For the purpose of incorporating the amendment

290 made by this act to section 916.13, Florida Statutes, in a
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291 reference thereto, paragraph (a) of subsection (1) of section
292 394.658, Florida Statutes, is reenacted to read:

293 394.658 Criminal Justice, Mental Health, and Substance

294| Abuse Reinvestment Grant Program requirements.-—

295 (1) The Criminal Justice, Mental Health, and Substance

296 Abuse Statewide Grant Review Committee, in collaboration with
297 the Department of Children and Families, the Department of

298 Corrections, the Department of Juvenile Justice, the Department
299| of Elderly Affairs, and the Office of the State Courts

300 Administrator, shall establish criteria to be used to review

301 submitted applications and to select the county that will be

302 awarded a l-year planning grant or a 3-year implementation or
303 expansion grant. A planning, implementation, or expansion grant
304| may not be awarded unless the application of the county meets
305 the established criteria.

306 (a) The application criteria for a l-year planning grant
307| must include a requirement that the applicant county or counties
308 have a strategic plan to initiate systemic change to identify
309 and treat individuals who have a mental illness, substance abuse
310 disorder, or co-occurring mental health and substance abuse

311| disorders who are in, or at risk of entering, the criminal or
312 juvenile Jjustice systems. The l-year planning grant must be used
313| to develop effective collaboration efforts among participants in
314 affected governmental agencies, including the criminal,

315 juvenile, and civil justice systems, mental health and substance
316| abuse treatment service providers, transportation programs, and
317 housing assistance programs. The collaboration efforts shall be

318 the basis for developing a problem-solving model and strategic

319| plan for treating adults and juveniles who are in, or at risk of
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320 entering, the criminal or juvenile justice system and doing so
321 at the earliest point of contact, taking into consideration
322| public safety. The planning grant shall include strategies to
323| divert individuals from judicial commitment to community-based
324| service programs offered by the Department of Children and
325 Families in accordance with ss. 916.13 and 916.17.
326 Section 6. For the purpose of incorporating the amendment
327 made by this act to section 916.13, Florida Statutes, in a
328 reference thereto, subsection (9) of section 916.106, Florida

329 Statutes, 1s reenacted to read:

330 916.106 Definitions.—For the purposes of this chapter, the
331 term:
332 (9) “Forensic client” or “client” means any defendant who

333| has been committed to the department or agency pursuant to s.
334 916.13, s. 916.15, or s. 916.302.

335 Section 7. For the purpose of incorporating the amendment
336| made by this act to section 916.13, Florida Statutes, in

337 references thereto, subsections (1) and (2) of section 916.17,
338 Florida Statutes, are reenacted to read:

339 916.17 Conditional release.—

340 (1) Except for an inmate currently serving a prison

341 sentence, the committing court may order a conditional release
342 of any defendant in lieu of an involuntary commitment to a

343 facility pursuant to s. 916.13 or s. 916.15 based upon an

344 approved plan for providing appropriate outpatient care and
345 treatment. Upon a recommendation that outpatient treatment of
346 the defendant is appropriate, a written plan for outpatient

347 treatment, including recommendations from qualified

348| professionals, must be filed with the court, with copies to all
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349| parties. Such a plan may also be submitted by the defendant and
350 filed with the court with copies to all parties. The plan shall
351 include:

352 (a) Special provisions for residential care or adequate

353 supervision of the defendant.

354 (b) Provisions for outpatient mental health services.

355 (c) If appropriate, recommendations for auxiliary services
356 such as vocational training, educational services, or special

357| medical care.

358
359| In its order of conditional release, the court shall specify the
360 conditions of release based upon the release plan and shall

361 direct the appropriate agencies or persons to submit periodic
362 reports to the court regarding the defendant’s compliance with
363 the conditions of the release and progress in treatment, with
364 coplies to all parties.

365 (2) Upon the filing of an affidavit or statement under oath
366| by any person that the defendant has failed to comply with the
367 conditions of release, that the defendant’s condition has

368 deteriorated to the point that inpatient care is required, or
369 that the release conditions should be modified, the court shall
370 hold a hearing within 7 days after receipt of the affidavit or
371 statement under oath. After the hearing, the court may modify
372 the release conditions. The court may also order that the

373 defendant be returned to the department if it is found, after
374 the appointment and report of experts, that the person meets the
375 criteria for involuntary commitment under s. 916.13 or s.

376 916.15.

377 Section 8. This act shall take effect July 1, 2023.
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Lowery, Nikki

From: Delia, Peter

Sent: Friday, March 17, 2023 2:39 PM
To: Lowery, Nikki

Subject: FW: DCF: SB 1412 - FSA Feedback

From: Allie McNair <amcnair@flsheriffs.org>
Sent: Thursday, March 16, 2023 1:31 PM
To: Fiore, John Paul <John.Fiore @myflfamilies.com>; Cox, Ryan <Cox.Ryan@flsenate.gov>; Delia, Peter

<Delia.Peter@flsenate.gov>
Subject: RE: DCF: SB 1412 - FSA Feedback

Thank you for the introduction JP. Our legislative committee reviewed those sections impacting the sherris and we were
good with those provisions. | would be happy to answer any questions you might have or discuss more in depth.

Thanks!

Allie (Pass) McNair, Government Affairs Coordinator
(850) 877-2165 x. 5841 (office)

(850) 566-1979 (cell)

FLORIDA SHERIFFS ASSOCIATION | Protecting, |

Law Enforcement
Memorial Ceremony

April 24 at 1:30pm BE NOTIFIED OF LIVE STREAM
Facebook Live Stream BY FOLLOWING US ON FACEBOOK

From: Fiore, John Paul <John.Fiore@myflfamilies.com>

Sent: Thursday, March 16, 2023 12:54 PM

To: Allie McNair <amcnair@flsheriffs.org>; Cox, Ryan <Cox.Ryan@flsenate.gov>; Delia, Peter
<Delia.Peter@flsenate.gov>

Subject: DCF: SB 1412 - FSA Feedback

CAUTION: This email originated from outside of FSA. Do not click links or open attachments unless you recognize the sender and
know the content is safe.

Good Afternoon Allie,



Following up on our call, please let this email serve as an introduction between you and Senate CFE Staff. Allie serves as
the Director of Legislative Affairs for the Florida Sheriff's Association. Ryan Cox is the S. CFE Staff Director and Peter
Delia is the Senior Staff Attorney over SAMH issues.

As we discussed, they would like to know what FSA’s position is on SB 1412. They may have other questions too, but I'll
leave that to them.

Best,
JP

TOGETHER WE ARE

John Paul Fiore, J.D.

Director of Legislative Affairs

Office of the Chief of Staff

Florida Department of Children and Families
ACCOUNTABLE - VALUED 2415 North Monrc_)e Street, A153

EMPOWERED » DETERMINED Tallahassee, Florida 32303

okcr coiamomae  Offce: (850) 488.9410

IDEAL TEAM PLAYERs  Cell: (850) 354-1551




From: : Delia, Peter

Sent: Friday, March 17, 2023 2:39 PM
To: Lowery, Nikki

Subject: FW: Forensic Bed Waitlist

From: Delia, Peter

Sent: Wednesday, March 15, 2023 5:19 PM
To: Cox, Ryan <Cox.Ryan@flsenate.gov>
Subject: FW: Forensic Bed Waitlist

From: Fiore, John Paul <John.Fiore@myflfamilies.com>

Sent: Wednesday, March 15, 2023 4:41 PM

To: Delia, Peter <Delia.Peter@flsenate.gov>

Cc: Guzman, Alex <alex.guzman@myflfamilies.com>; Corcoran, Chad <chad.corcoran@myflfamilies.com>

Subject: RE: Forensic Bed Waitlist

Peter,

Please see below:

e Forensic Wait List — 330
e 45 admissions this week

TOGETHER WE ARE

John Paul Fiore, J.D.

Director of Legislative Affairs

Office of the Chief of Staff

Florida Department of Children and Families
PP ————— 2415 North Monrc_)e Street, A153

EMPOWERED - DETERMINED Tallahassee, Florida 32303
TRANSPARENT - OPTIMISTIC  Office: (850) 488-9410

ENGAGED - COLLABORATIVE -
IDEAL TEAM PLAYERs  Cell: (850) 354-1551

From: Delia, Peter <Delia.Peter@flsenate.gov>
Sent: Tuesday, March 14, 2023 10:55 AM

To: Fiore, John Paul <John.Fiore@myflfamilies.com>
Subject: Forensic Bed Waitlist

CAUTION: This email originated from outside of the Department of Children and Families. Whether you know the sender or not, do
not click links or open attachments you were not expecting.




Hey John Paul, would you mind sending over current numbers for the forensic bed waitlist?

Thanks!

Peter Delia

Senior Attorney

Florida Senate

Committee on Children, Families,
And Elder Affairs

404 South Monroe Street

520 Knott Building

Tallahassee, Florida 32399-1100
delia.peter@flsenate.gov

(850) 487-5343




Lowery, Nikki

From: Delia, Peter

Sent: Friday, March 17, 2023 2:40 PM
To: Lowery, Nikki

Subject: FW: SB 1600

From: Fiore, John Paul <John.Fiore@myflfamilies.com>
Sent: Saturday, January 29, 2022 4:39 PM

To: Delia, Peter <Delia.Peter@flsenate.gov>

Subject: RE: SB 1600

Peter,

The table below reflects the data on January 13, 2022.

Individuals on the Waitlist
548

Individuals on the Waitlist for
Greater Than 15 days 492
Average Number of Days
Individuals Are on the Waitlist 59
Number of Individuals Waiting Number of Days Waiting

287 0-60 Days

203 61-100 Days

58 101 Days and Over

John Paul Fiore, J.D.

Director of Legislative Affairs

Florida Department of Children and Families
2415 North Monroe Street, Suite A150
Tallahassee, Florida 32303

Office: (850) 488-9410 | Cell: (850) 354-1551

From: Delia, Peter <Delia.Peter@flsenate.gov>
Sent: Saturday, January 29, 2022 12:28 PM

To: Fiore, John Paul <John.Ficre@myflfamilies.com>
Subject: RE: SB 1600

CAUTION:This email originated from outside of the Department of Children and Families. Whether you know the sender or not, do
not click links or open attachments you were not expecting.

Thanks so much JP, I've got it. One other question: Do you all have current numbers for the forensic bed waitlist?
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Peter Delia

Senior Attorney

Florida Senate

Committee on Children, Families,
And Elder Affairs

404 South Monroe Street

520 Knott Building

Tallahassee, Florida 32399-1100
delia.peter@flsenate.gov

(850) 487-5343

From: Fiore, John Paul <John.Fiore @myflfamilies.com>

Sent: Thursday, January 27, 2022 3:40 PM

To: Delia, Peter <Delia.Peter@flsenate.gov>

Cc: Brown, Terri <Terri.Brown@myflfamilies.com>; Cox, Ryan <Cox.Ryan@flsenate.gov>

Subject: RE: SB 1600

Hey Peter,

We'll get that over to you ASAP. It’s with OPB now.

JP

From: Delia, Peter <Delia.Peter@flsenate.gov>
Sent: Thursday, January 27, 2022 12:47 PM

To: Fiore, John Paul <John.Fiore @myflfamilies.com>
Subject: SB 1600

CAUTION:This email originated from outside of the Department of Children and Families. Whether you know the sender or not, do
not click links or open attachments you were not expecting.

Hey JP, do you all have an analysis for SB 1600 available?

Thanks!

Peter Delia

Senior Attorney

Florida Senate

Committee on Children, Families,
And Elder Affairs

404 South Monroe Street

520 Knott Building

Tallahassee, Florida 32399-1100
delia.peter@flsenate.gov

(850) 487-5343
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POLICY ANALYSIS

EXECUTIVE SUMMARY

The Florida Department of Children and Families (Department) is the state authority on issues related to
substance abuse and mental health treatment. As such, the Department plays a critical role in regulating the
designation of Baker Act receiving facilities and licensing substance abuse treatment providers. This bill
establishes a conditional designation for Baker Act receiving facilities that will empower the Department with
additional regulatory options for assisting providers with addressing their problems with meeting standards of care
without requiring them to suspend crisis care services or reapply for a designation.

The Department also provides competency restoration treatment in state mental health treatment facilities
(SMHTFs) for individuals charged with a felony who are determined incompetent to stand trial. Individuals served
in SMHTFs have the most intensive behavioral health needs. While SMHTFs play a critical role in the behavioral
health continuum of care, there are Department-funded, community-based inpatient treatment options, with
varying levels of intensity, that are suitable for many of these individuals.

This bill makes the following revisions to Chapter 916, Florida Statutes:
a) Strengthens statutory language to require expert evaluators and courts to consider alternative treatment
options before ordering state mental health treatment facility (SMHTF) placement;
b) Reduces the maximum amount of time patients may wait to be discharged from a SMHTF once they are
clinically cleared, from 30 days to 72 hours;
c) Requires competency determinations at a competency hearing within 30 days of notification from
SMHTFs that patients have been clinically cleared; and

2. SUBSTANTIVE BILL ANALYSIS

1.

PRESENT SITUATION:

Conditional Designation of Baker Act Receiving Facilities
Section 1

A designated receiving facility is a behavioral health facility approved by the Department of Children’s and
Families which provides, at a minimum, emergency screening, evaluation, and short-term stabilization for mental
health or substance use disorders. Only facilities designated by the Department are permitted by law to
involuntarily hold and treat persons for a mental illness. Designated receiving facilities include hospitals licensed
under Chapter 395, Florida Statutes, and Crisis Stabilization Units (CSUs), licensed under Chapter 394, Florida
Statutes. CSUs are mainly residential units of community mental health centers and receive Department funds for
Baker Act related services.

The Department designates these facilities as public or private. “Public” in this context means the receiving facility
received funds from the Department for Baker Act exam related services. These public facilities are under
contract with a Managing Entity. Public receiving facilities may also receive funding through Medicaid, private
insurance, or county governments. “Private” receiving facilities do not receive funds from the Department and
most are not under contact with a Managing Entity.

Section 394.461, Florida Statutes, provides the Department statutory and rulemaking authority to regulate
designations of Baker Act receiving facilities:

“The department is authorized to designate and monitor receiving facilities, treatment facilities, and receiving
systems and may suspend or withdraw such designation for failure to comply with this part and rules
adopted under this part. Unless designated by the department, facilities are not permitted to hold or treat
involuntary patients under this part.”

Currently, this statute does not provide the Department with the authority to issue a “conditional” designation, only
suspension or withdrawal of designations. In circumstances where a provider is the only available public receiving
facility in a county or geographic area, “suspending” or “withdrawing” the designation based on an inspection
violation is not usually a viable option because either of these actions would result in reducing access to crisis
care services.



2023 Agency Bill Analysis

Currently, there are 126 public and private designated receiving facilities in Florida. In past years, providers
submitted requests for re-designation while they were still under review by the Department for outstanding
inspection finding, or they were the subject of an investigation by the Agency for Health Care Administration or the
U.S. Department of Health and Human Services. In these situations, the Department does not have a licensing
mechanism to allow the facilities to temporally operate while under a corrective action plan.

The Department has authority under the Substance Abuse Licensure rule to issue an interim license for this
purpose and has experienced positive results in remediating minor issues and enforcing corrective action plans
through this similar mechanism.

Forensic System Efficiencies

Sections 2, 3, and 4

The Department is responsible for providing high quality behavioral health services necessary to restore
individuals to competency in its six SMHTFs, three of which are state operated and three of which are privately
operated, and through contracts with a network of providers that offer treatment in the community. While SMHTFs
play a critical role in the behavioral health continuum of care, Department-funded, community-based inpatient
treatment options are suitable for many of these individuals.

As of July 21, 2022, there were 420 individuals awaiting SMHTF placement; of these, 306 have been waiting
more than 15 days. Although these figures represent a significant decrease from a peak in February 2022, the
Department is committed to continue to reduce the jail backlog.

Mental health experts are appointed, pursuant to section 916.115, Florida Statutes, to determine whether a
defendant has a mental iliness and, if so, consider whether the defendant meets the criteria for competence.
When expert evaluators determine that a person does not meet the established criteria to proceed to trial, the
courts may commit the defendant to a secure setting to receive intensive behavioral health services, with the goal
of competency restoration. The evaluator must also report on any recommended treatment for the defendant to
attain competence to proceed. The statute does not specify the treatment options that should be considered. For
Fiscal Year 2022-2023, the Department is funding 299 community-based beds. 278 of these beds are currently
filled. In addition, the Department is increasing the number of community-based diversion options to meet
anticipated future demand.

Currently, statute requires that a competency hearing must be held within 30 days after the court receives
notification that the defendant is competent to proceed. However, many defendants are either not being
transported back to the committing jurisdiction in a timely manner or are not being transported for the hearing at
all. While patients await transportation back to the county with jurisdiction, they remain at the SMHTF. Most days,
there are between 80 and 100 competent individuals in SMHTFs awaiting transportation back to the committing
jurisdiction. This directly impacts the waitlist for state mental health services as those individuals left in state
facilities are occupying beds that could be utilized by those awaiting treatment.

Chapter 916, Florida Statutes also mandates a competency hearing be held within 30 days of receiving the
competency notification. However, there are times in which the courts do not make a determination of
competency during an initial hearing, and in many of these cases, the defendant is left at the facility far longer
than the maximum 30 days anticipated by the statute. For those that are transported back to the jail, some
decompensate before a determination of competency can be made because hearings are continued or not
scheduled within the 30-day timeframe.

In addition to having the right to be served in the least restrictive appropriate setting, once individuals have
completed their treatment at a SMHTF and have been restored to competency, they should be discharged
promptly and returned to stand trial in the judicial process.

2. EFFECT OF THE BILL:

Conditional Designation of Baker Act Receiving Facilities

Section 1

This section of the bill amends s. 394.461, F.S., to authorize the Department to issue a conditional designation for
up to 60 days to allow the implementation of corrective measures. For facilities with monitoring deficiencies, this
amendment will allow the Department time to enforce corrective action plans without suspending or withdrawing

3
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their designation and allow facilities time to address their inspection issues without having to suspend services or
reapply for a designation. Ultimately, this section will facilitate the Department’s ability to work with facilities to
correct program deficiencies while they remain in business examining and treating individuals in their care.

Forensic System Efficiencies

As Florida’s population grows, there is also an increase in patients’ behavioral health needs. In Florida, within this
population, there has been a 19.3 percent increase in commitments, from 1,900 in Fiscal Year 2017-2018 to
2,267 in Fiscal Year 2021-2022. This bill will enable the Department to better respond to increasing demands on
the behavioral health system, ensuring the highest quality of care and a more streamlined discharge process
once patients are clinically cleared. These revisions will aid the Department in increasing the number of
individuals served each year and reducing their average length of stay from 95-125 days towards the national
average of 75 days.

Section 2

This section amends s. 916.107, F.S., to require forensic clients, who are held in a jail awaiting admission to a
statement mental health treatment facility, to receive psychiatric medication therapy prior to their admission to the
state mental health treatment facility if it is clinically indicated. This change will help the client regain competency
by initiating therapy the moment it is deemed necessary for them to do so. In turn, this may reduce the length of
time a client needs to receive treatment once they arrive at the state mental health treatment facility. The section
further stipulates that the sheriff will be responsible for administering the appropriate medication in the county
jails.

Section 3

This section amends s. 916.12, F.S., to require expert evaluators and courts to consider a list of minimum
alternative treatment options, all of which are Department-funded, before ordering the defendant be placed in a
SMHTF. The list includes: multi-disciplinary community teams, Florida Assertive Community Treatment,
conditional release programs, intensive outpatient, and supportive employment and/or housing opportunities in
treating the defendant.

Section 4
This section amends s. 916.13, F.S., to allow courts to include an explanation in their order to as to why each of
the alternative treatment options listed in Section 3 are insufficient to meet the defendant’s needs.

This section is also amended to require patients be evaluated within 60 days instead of six months so that a
report is sent to the court 60 days after their admission. This section also reduces the maximum amount of time
patients may wait to be transported out of a SMHTF, from 30 days to 72 hours, once they are clinically cleared.
The language is also amended to require courts to make a competency determination at the competency hearing
within 30 days of notification from SMHTFs.

Reducing the amount of time patients are allowed to wait to be transferred from a SMHTF will increase the
number of individuals who can be served in SMHTFs and reduce the amount of time that defendants wait in jail to
access these critical services. Requiring that a determination on the issue of competency be made at the
competency hearing will reduce the possibility of competent defendants occupying a bed in SMHTFs beyond the
statutorily allowable timeframe and reduce the risk that a defendant will decompensate when returned to jail.

3. DOES THE LEGISLATION DIRECT OR ALLOW THE AGENCY/BOARD/COMMISSION/DEPARTMENT TO
DEVELOP, ADOPT, OR ELIMINATE RULES, REGULATIONS, POLICIES, OR PROCEDURES? NO
If yes, explain: N/A

What is the expected
impact to the agency’s core
mission?

Rule(s) impacted (provide
references to F.A.C., etc.):
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4. WHAT IS THE POSITION OF AFFECTED CITIZENS OR STAKEHOLDER GROUPS?

List any known proponents
and opponents:

Proponents: Patients, victims of crime, and state attorneys

Opponents: Some public defenders

Provide a summary of the
proponents’ and opponents’
positions:

Proponents: The patients will benefit from these revisions, as will victims of
crime and state attorney whose cases will resolved faster.

Opponents: Some public defenders who may believe patients should stay in a
state facility and not return to jail.

5. ARE THERE ANY REPORTS OR STUDIES REQUIRED BY THIS BILL? NO

If yes, provide a
description:

N/A

Date Due:

Bill Section Number(s):

6. ARE THERE ANY GUBERNATORIAL APPOINTMENTS OR CHANGES TO EXISTING BOARDS, TASK
FORCES, COUNCILS, COMMISSION, ETC. REQUIRED BY THIS BILL? NO

Board:

N/A

Board Purpose:

Who Appoints:

Appointee Term:

Changes:

Bill Section Number(s):

FISCAL ANALYSIS
1. WHAT IS THE FISCAL IMPACT TO LOCAL GOVERNMENT?
Revenues: N/A
Expenditures:
Section 2

Each of the 67 counties have an overall infrastructure to manage incarcerated
individuals within local jails. In compliance with s. 951.23(4)(a), F.S., and
Florida Model Jail Standards (FMJS), medical staff at each jail have basic
resources to support an individual’s medical or psychiatric needs. Support
could include low-level first-aid, medication administration (Section 7.12
FMJS), chronic diseases and management of patients in active crisis (Section
7.23 FMJS). With their current infrastructure, jail medical staff can and do
begin initial psychiatric medication management.

With these basic medical and psychiatric resources, it is anticipated that there
would not be a fiscal impact to the local jails (Sheriffs) when requiring jail-
based psychiatric medication therapy.
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Section 4

According to s. 916.107(10)(a), F.S., each sheriff is solely responsible for the
transportation of individuals to and from each SMHTF. This adjustment to
statute will not increase the number of transports already being performed by
local jails. With these transports already budgeted, it is anticipated that there
will not be a fiscal impact to local jails (Sheriffs). The requirement to transport
defendants within 72 hours rather than 30 days does not impact the total
number of transports.

Alternatively, decreasing the time to transport defendants back to their
respective jail will have a direct impact on system wide throughput, creating
availability of beds across the SMHTF system.

provide for a local
referendum or local
governing body public vote
prior to implementation of
the tax or fee increase?

Does the legislation No
increase local taxes or

fees?

If yes, does the legislation N/A

2. WHAT IS THE FISCAL IMPACT TO STATE GOVERNMENT?

appropriated last year?

Revenues: N/A
Expenditures: N/A
Does the legislation contain | No
a State Government
appropriation?

If yes, was this N/A

3. WHAT IS THE FISCAL IMPACT TO THE PRIVATE SECTOR?

Revenues: None
Expenditures: No fiscal impact
Other: N/A

4. DOES THE BILL INCREASE OR DECREASE TAXES, FEES, OR FINES?

Does the bill increase No
taxes, fees or fines?

Does the bill decrease No
taxes, fees or fines?

What is the impact of the N/A
increase or decrease?

Bill Section Number: N/A

TECHNOLOGY IMPACT
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Does the legislation impact
the agency’s technology
systems (i.e., IT support,
licensing software, data
storage, etc.)?

No

If yes, describe the
anticipated impact to the
agency including any fiscal
impact.

No

FEDERAL IMPACT

Does the legislation have a
federal impact (i.e. federal
compliance, federal funding,
federal agency involvement,
etc.)?

No

If yes, describe the
anticipated impact including
any fiscal impact.

N/A

ADDITIONAL COMMENTS

LEGAL - GENERAL COUNSEL’S OFFICE REVIEW

Issues/concerns/comments
and recommended action:

The Department has defended significant litigation involving access to state
hospitals including:

e Individuals waiting in jail pending an available bed,

e Ensuring individuals are returned to court in a timely manner, and

e Commitments that do not meet criteria for admission.
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Prepared By: The Professional Staff of the Committee on Children, Families, and Elder Affairs

BILL:

CS/SB 1412

INTRODUCER: Committee on Children, Families, and Elder Affairs and Senator Bradley

SUBJECT: Mental Health
DATE: March 21, 2023 REVISED:
ANALYST STAFF DIRECTOR REFERENCE ACTION
1. Delia Cox CF Fav/CS
2. AHS
3. FP
Please see Section IX. for Additional Information:
COMMITTEE SUBSTITUTE - Technical Changes
Summary:

CS/SB 1412 establishes a conditional designation for Baker Act receiving and treatment facilities
as an alternative to the suspension or withdrawal of a standard facility designation issued by the
Department of Children and Families (the DCF). The bill also:

Requires local sheriffs or the DCF to administer psychotropic medications to forensic clients
in jails if clinically indicated prior to their admission to forensic facilities if clinically
indicated,

Requires expert evaluators and courts to consider alternative, community-based treatment
options before ordering the placement of a defendant to a forensic facility;

Requires administrators of forensic facilities to provide notification to courts no more than 60
days, rather than six months as in current law, from the time a defendant is competent to
proceed or no longer meets commitment criteria;

Reduces the maximum amount of time patients may wait to be transported from a forensic
facility to the committing jurisdiction once they are competent to proceed or no longer meet
commitment criteria, from 30 days to 7 days;

Requires competency determinations to be made at a competency hearing within 30 days of
notification from forensic facilities that patients have gained competency or no longer meet
commitment criteria;

Requires forensic facilities to transfer defendants back to the committing jurisdiction with up
to 30 days of medication and assist in discharge planning with medical teams at the receiving
county jail; and

Reenacts and makes conforming changes to several existing sections of statute.
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The DCF anticipates that the bill will have no fiscal impact on state government. See Section V.
Fiscal Impact Statement.

The bill is effective July 1, 2023.
Present Situation:
Receiving and Treatment Facilities

The DCF is authorized to designate and monitor receiving facilities, treatment facilities, and
receiving systems and may suspend or withdraw such designations for failure to comply with
Florida law.! Unless specifically designated by the DCF, facilities are not permitted to hold or
treat involuntary patients experiencing a mental health or substance use disorder crisis.? The
DCF has authority to designate any community-based facility as a receiving facility.®

The DCF may also specifically designate any state-owned, state-operated, or state-supported
facility as a state treatment facility.* The DCF can designate any other facility, including private
and federal facilities, as either a receiving facility or a treatment facility provided that the
governing board or authority of such facility agrees to the designation.® Private facilities
designated as receiving and treatment facilities by the DCF may provide examination and
treatment of involuntary patients, as well as voluntary patients.®

The DCEF is also statutorily authorized to adopt rules relating to a number of issues surrounding

receiving and treatment facilities, including:

e Procedures and criteria for receiving and evaluating facility applications for designation,
which may include onsite facility inspection and evaluation of an applicant’s licensing status
and performance history, as well as consideration of local service needs;

e Minimum standards consistent that a facility must meet and maintain in order to be
designated as a receiving or treatment facility and procedures for monitoring continued
adherence to such standards;

e Procedures and criteria for designating receiving systems which may include consideration of
the adequacy of services provided by facilities within the receiving system to meet the needs
of the geographic area using available resources;

e Procedures for receiving complaints against a designated facility or designated receiving
system and for initiating inspections and investigations of facilities or receiving systems
alleged to have violated regulatory laws or rules; and

e Procedures and criteria for the suspension or withdrawal of designation as a receiving facility
or receiving system.’

1 Section 394.461, F.S.

21d.

3 Section 394.461(1), F.S.
4 Section 394.461(2), F.S.
5 Section 394.461(1) and (2), F.S.
6 Section 394.461(3), F.S.
7 Section 394.461(6), F.S.
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Current law does not provide the DCF with the authority to issue a “conditional” designation,
only suspension or withdrawal of designations. In circumstances where a provider is the only
available public receiving facility in a county or geographic area, “suspending” or “withdrawing”
the designation based on an inspection violation is not usually a viable option because either of
these actions would result in reducing access to crisis care services.®

There are currently 126 public and private designated receiving facilities in Florida.® In past
years, providers submitted requests for re-designation while still under review by the DCF for
outstanding inspection findings, or while the subject of an investigation by the Agency for

Health Care Administration (the AHCA) or the U.S. Department of Health and Human Services
(HHS).1 In such instances, the DCF does not have a licensing mechanism to allow such facilities
to temporally operate while under a corrective action plan.*!

Competency Restoration Treatment and Forensic Facilities

Chapter 916, F.S., governs the state forensic system, which is a network of state facilities and
community services for persons who have mental health issues, an intellectual disability, or
autism, and who are involved with the criminal justice system. Offenders who are charged with a
felony and adjudicated incompetent to proceed'? and offenders who are adjudicated not guilty by
reason of insanity may be involuntarily committed to state civil and forensic treatment facilities
by the circuit court,*® or in lieu of such commitment, may be released on conditional release'* by
the circuit court if the person is not serving a prison sentence.® The committing court retains
jurisdiction over the defendant while the defendant is under involuntary commitment or
conditional release and a defendant may not be released from either commitment or conditional
release except by order of the committing court.

Sections 916.13 and 916.15, F.S., set forth the criteria under which a court may involuntarily
commit a defendant charged with a felony who has been adjudicated incompetent to proceed, or
who has been found not guilty by reason of insanity. Florida law provides for the ability to
commit a person under either basis; however, the goals for the commitment are different for each
basis of the commitment. Persons committed under s. 916.13, F.S., after an adjudication of
incompetency to proceed have a primary goal of restoration of competency; whereas persons
who have been found not guilty by reason of insanity that are committed have a primary goal of
stabilization and post-hospital planning.

8 The Department of Children and Families (the DCF), Draft Agency Analysis of SB 1412, July 30, 2022 at p. 2. (on file with
Senate Committee on Children, Families, and Elder Affairs) (hereinafter cited as, “The DCF Analysis”).

°1d., p. 3.

104d.

4.

12 “Incompetent to proceed” means “the defendant does not have sufficient present ability to consult with her or his lawyer
with a reasonable degree of rational understanding” or “the defendant has no rational, as well as factual, understanding of the
proceedings against her or him.” Section 916.12(1), F.S.

13 Sections 916.13, 916.15, and 916.302, F.S.

14 Conditional release is release into the community accompanied by outpatient care and treatment. Section 916.17, F.S.

15 Section 916.17(1), F.S.

16 Section 916.16(1), F.S.
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A civil facility is, in part, a mental health facility established within the DCF or by contract with
the DCF to serve individuals committed pursuant to ch. 394, F.S., and defendants pursuant to ch.
916, F.S., who do not require the security provided in a forensic facility.’

A forensic facility is a separate and secure facility established within the DCF or the Agency for
Persons with Disabilities (the APD) to service forensic clients committed pursuant to ch. 916,
F.S.18 A separate and secure facility means a security-grade building for the purposes of
separately housing individuals with mental illness from persons who have intellectual disabilities
or autism and separately housing persons who have been involuntarily committed from non-
forensic residents.!®

Determination of Incompetency

If a defendant is suspected of being incompetent, the court, counsel for the defendant, or the state
may file a motion for examination to have the defendant’s cognitive state assessed.?° If the
motion is well-founded, the court will appoint experts to evaluate the defendant’s cognitive state.
The defendant’s competency is then determined by the judge in a subsequent hearing.?* If the
defendant is found to be competent, the criminal proceeding resumes.?? If the defendant is found
to be incompetent to proceed, the proceeding may not resume unless competency is restored.?

Expert Evaluations

Section 916.115, F.S., requires courts to appoint no more than three experts to determine the

mental condition of a defendant in a criminal case, including competency to proceed, insanity,

involuntary placement, and treatment.?* A defendant is considered incompetent to proceed if the

defendant:

e Does not have sufficient present ability to consult with her or his lawyer with a reasonable
degree of rational understanding; or

e Has no rational, as well as factual, understanding of the proceedings against her or him.

The experts may evaluate the defendant in jail or in another appropriate local facility or in a
facility of the Department of Corrections (the DOC). When expert evaluators determine that a
person does not meet the established criteria to proceed to trial, a court may commit the
defendant to a secure setting to receive intensive behavioral health services, with the goal of
competency restoration.?

17 Section 916.106(4), F.S.

18 Section 916.106(10), F.S. A separate and secure facility means a security-grade building for the purpose of separately
housing persons who have mental illness from persons who have intellectual disabilities or autism and separately housing
persons who have been involuntarily committed pursuant to ch. 916, F.S., from non-forensic residents.

¥ 4.

20 Rule 3.210, Fla.R.Crim.P.

2.

22 Rule 3.212, Fla.R.Crim.P.

2 d.

24 Section 916.115(1), F.S.

% The DCF Analysis at p. 3.
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Evaluators must also report on any recommended treatment for the defendant to attain
competence to proceed.?® The statute does not specify the treatment options that should be
considered. For Fiscal Year 2022-2023, the DCF reports that it is funding 299 community-based
beds, 278 of which are currently filled. 2" In addition, the DCF reports that it is increasing the
number of community-based diversion options to meet anticipated future demand.?®

Judicial Determination of Incompetency and Commitment

A defendant is deemed incompetent to proceed if the defendant does not have sufficient present
ability to consult with her or his lawyer with a reasonable degree of rational understanding or if
the defendant has no rational, as well as factual, understanding of the proceedings against her or
him.?®

Mental health experts appointed pursuant to s. 916.115, F.S., must first determine whether the
defendant has a mental illness and, if so, consider the factors related to the issue of whether the
defendant meets the criteria for competence to proceed.®® A defendant must be evaluated by no
fewer than two experts before the court commits the defendant or takes other action, except if
one expert finds that the defendant is incompetent to proceed and the parties stipulate to that
finding. The court may commit the defendant or take other action without further evaluation or
hearing, or the court may appoint no more than two additional experts to evaluate the
defendant.3! Notwithstanding any stipulation by the state and the defendant, the court may
require a hearing with testimony from the expert or experts before ordering the commitment of a
defendant.®?

In considering the issue of competence to proceed, an examining expert must first consider and
specifically include in his or her report the defendant’s capacity to:

e Appreciate the charges or allegations against the defendant;

e Appreciate the range and nature of possible penalties, if applicable, that may be imposed in
the proceedings against the defendant;

Understand the adversarial nature of the legal process;

Disclose to counsel facts pertinent to the proceedings at issue;

Manifest appropriate courtroom behavior; and

Testify relevantly.®

In addition, an examining expert must consider and include in his or her report any other factor
deemed relevant by the expert.®*

26 Section 916.13(1)(b), F.S.
27 The DCF Analysis at p. 3.
8 d.

2 Section 916.12(1), F.S.

30 Section 916.12(2), F.S.

3 d.

%2 d.

33 Section 916.12(3), F.S.

3 d.
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If an expert finds that the defendant is incompetent to proceed, the expert must report on any

recommended treatment for the defendant to attain competence to proceed.*® In considering the

issues relating to treatment, the examining expert must specifically report on:

e The mental illness causing the incompetence;

e The treatment or treatments appropriate for the mental illness of the defendant and an
explanation of each of the possible treatment alternatives in order of choices;

e The availability of acceptable treatment and, if treatment is available in the community, the
expert shall so state in the report; and
o The likelihood of the defendant’s attaining competence under the treatment

recommended,

o An assessment of the probable duration of the treatment required to restore competence,
and

o The probability that the defendant will attain competence to proceed in the foreseeable
future.3®

A defendant who, because of psychotropic medication,® is able to understand the nature of
proceedings and assist in the defendant’s own defense must not automatically be deemed
incompetent to proceed simply because the defendant’s satisfactory mental functioning is
dependent upon such medication.®

If a person is committed pursuant to either statute, the administrator at the commitment facility

must submit a report to the court:

e No later than 6 months after a defendant’s admission date and at the end of any period of
extended commitment; or

e Atany time the administrator has determined that the defendant has regained competency or
no longer meets the criteria for involuntary commitment.*

Judicial Procedure for Release and Transportation Back to Committing Jurisdiction

Current law also requires that a competency hearing must be held within 30 days after the court
receives notification that a defendant is competent to proceed or no longer meets the criteria for
continued commitment.*® However, many defendants are either not being transported back to the
committing jurisdiction in a timely manner or are not being transported for the hearing at all.**
While patients await transportation back to the county with jurisdiction, they remain at a
treatment facility.*? There are between 80 and 100 competent individuals in treatment facilities

% Section 916.12(4), F.S.

% 1d.

37 «“Psychotropic medication” is defined to mean any drug or compound used to treat mental or emotional disorders affecting
the mind, behavior, intellectual functions, perception, moods, or emotions and includes antipsychotic, antidepressant,
antimanic, and antianxiety drugs. Section 916.12(5), F.S.

38 Section 916.12(5), F.S.

39 Sections 916.13(2)(b) and 916.15(3)(c), F.S. For involuntary commitment of a person under s. 916.15, F.S., the additional
report must be submitted prior to the end of any period of extended commitment, rather than “at the end” of the extended
commitment.

40 Sections 916.13(2)(c) and 916.15(5), F.S.

41 The DCF Analysis at p. 3.

42 1d.
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awaiting transportation back to the committing jurisdiction on an average day.*® As a result, the
waitlist for state mental health services is longer as it contains some individuals left in state
facilities that are occupying beds which could be utilized by those awaiting treatment.**

While s. 916.13, F.S., requires that a competency hearing be held within 30 days of receiving a
competency notification, there are instances in which courts do not make a determination of
competency during an initial hearing, resulting in a defendant remaining at a treatment facility
for longer than the maximum 30 days required by current law.*® Additionally, in some instances
individuals that are transported back to the committing jurisdiction decompensate*® before a
determination of competency can be made because hearings are continued or not scheduled
within the 30-day timeframe.*’

If the defendant is receiving psychotropic medication at a mental health facility at the time he or
she is discharged and transferred to the jail, the administering of such medication must continue
unless the jail physician documents the need to change or discontinue it.*® The jail and
department physicians shall collaborate to ensure that medication changes do not adversely affect
the defendant’s mental health status or his or her ability to continue with court proceedings;
however, the final authority regarding the administering of medication to an inmate in jail rests
with the jail physician.*

State Forensic System — Mental Health Treatment for Criminal Defendants

State Treatment Facilities

State treatment facilities are the most restrictive settings for forensic services. The forensic
facilities provide assessment, evaluation, and treatment to the individuals who have mental
health issues and who are involved with the criminal justice system.

Mental Health Treatment Facilities

The DCF runs three mental health treatment facilities: the Florida State Hospital (FSH), the
Northeast Florida State Hospital (NEFSH), and the North Florida Evaluation and Treatment
Center (NFETC).5° The DCF also contracts with a private provider to operate three additional
facilities that provide competency restoration training. The facilities are the South Florida
Evaluation and Treatment Center, South Florida State Hospital, and Treasure Coast Treatment
Facility which are operated by Wellpath Recovery Solutions (Wellpath).>*

43 d.

4 d.

45 d.

46 psychiatrists and psychologists use the term "decompensating” to describe worsening symptoms of mental illness. An
"episode of decompensation” is a period of significant, often rapid, deterioration in mental health, such as a panic attack. See
Episodes of Decompensation in Mental IlIness: Social Security Disability, available at
https://www.disabilitysecrets.com/mic2.html (last visited March 14, 2023).

471d.

8 1d.

49 1d.

%0 The DCF, State Mental Health Treatment Facilities, available at https://www?2.myflfamilies.com/service-programs/mental-
health/state-mental-health-treatment-facilities.shtml last visited March 14, 2023).

51 d.
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The FSH, located in Chattahoochee, Florida, is a state psychiatric hospital that provides civil and
forensic services.® The hospital’s civil services are comprised of the following three units with a
total of 490 beds:

e Civil Admissions evaluates and provides psychiatric services primarily for newly admitted
acutely ill male and female civil residents between the ages of 18 and 64;

e Civil Transition Program serves civil residents and individuals previously in a forensic
setting who no longer need that level of security and with court approval, may reside in a less
restrictive civil environment; and

e Specialty Care Program serves a diverse population of individuals requiring mental health
treatment and services, including civil and forensic step downs.>

The hospital’s forensic services section evaluates and treats persons with felony charges who
have been adjudicated incompetent to stand trial or not guilty by reason of insanity. Forensic
services is comprised of the following two units;

e Forensic Admission is a maximum security facility that assesses new admissions, provides
short-term treatment and competency restoration for defendants found incompetent to stand
trial, and behavior stabilization for persons committed as not guilty by reason of insanity; and

e Forensic Central provides longer-term treatment and serves a seriously and persistently
mentally ill population who are incompetent to proceed or not guilty by reason of insanity.>*

The NEFSH, located in Macclenny, Florida, is a state psychiatric hospital that provides civil
services.> The facility operates 633 beds and is the largest state-owned provider of psychiatric
care and treatment to civilly committed individuals in Florida. Referrals are based upon
community and regional priorities for admission.®

The NFETC, located in Gainesville, Florida, is an evaluation and treatment center for people
with mental illnesses who are involved in the criminal justice system.®” The center has 193 beds
open for the evaluation and treatment of residents who have major mental disorders. These
residents are either incompetent to proceed to trial or have been judged to be not guilty by reason
of insanity.>®

As of March 15, 2023, there were a total of 330 individuals on the waitlist for forensic beds at
the state’s mental health facilities.*® Individuals spend 59 days on the waitlist on average.®

52 The DCF, Forensic Facilities, available at https://www2.myflfamilies.com/service-programs/samh/adult-forensic-mental-
health/forensic-facilities.shtml (last visited March 14, 2023).

3 d.
*d.
®1d.
% 1d.
> 1d.

58 Id

%9 The DCF, E-mail from John Paul Fiore, Legislative Affairs Director, Forensic Bed Waitlist, March 15, 2023 (on file with
the Senate Committee on Children, Families, and Elder Affairs).

%0The DCF, E-mail from John Paul Fiore, Legislative Affairs Director, Re: SB 1600, January 29, 2022 (on file with the Senate
Committee on Children, Families, and Elder Affairs).
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Rights of Forensic Clients

Section 916.107, F.S., establishes a number of rights for clients of the state’s forensic system.
Clients with mental illness, intellectual disability, or autism who are charged with committing
felonies must receive appropriate treatment or training.®* In a criminal case involving a client
who has been adjudicated incompetent to proceed or not guilty by reason of insanity, a jail may
be used as an emergency facility for up to 15 days following the date the department or agency
receives a completed copy of the court commitment order containing all documentation required
by the applicable Florida Rules of Criminal Procedure.%?

For a forensic client who is held in a jail awaiting admission to a facility of the DCF or the APD,
evaluation and treatment or training may be provided in the jail by the local community mental
health provider for mental health services, by the developmental disabilities program for persons
with intellectual disability or autism, the client’s physician or psychologist, or any other
appropriate program until the client is transferred to a civil or forensic facility.%

Clients also have a right to treatment, including the right to be given, at the time of admission
and at regular intervals thereafter, a physical examination, which shall include screening for
communicable disease by a health practitioner authorized by law to give such screenings and
examinations.®* Not more than 30 days after admission, each client shall also have and receive,
in writing, an individualized treatment or training plan which the client has had an opportunity to
assist in preparing.®®

Effect of Proposed Changes:
Conditional Designations (Section 1)

In lieu of the suspension or withdrawal of a receiving or treatment facility’s designation
following inspection issues requiring a corrective action plan, the bill amends s. 394.461, F.S.,
authorizing the DCF to issue conditional designations for up to 60 days to allow for the
implementation of corrective measures. . This will facilitate the DCF’s ability to work with
facilities to correct program deficiencies while they remain in business examining and treating
individuals in their care.

Administration of Psychotropic Medications — Rights of Forensic Clients (Section 2)

The bill amends s. 916.107, F.S., requiring sheriffs to either administer, or permit the DCF to
administer, clinically indicated psychotropic medication to forensic clients held in a jail awaiting
admission to a state mental health treatment facility before they are admitted to the facility. This
will help to stabilize defendants and create a smoother transition to the competency restoration
process once a defendant is committed to a forensic facility.

61 Section 916.107(1)(a), F.S.

621d.
83 1d.

84 Section 916.107(2)(b), F.S.
8 Section 916.107(2)(d), F.S.
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Process for Incompetency Determinations and Alternative Treatment Options (Sections 3
and 4)

The bill amends s. 916.12, F.S., requiring expert evaluators and courts to consider a list of DCF-

funded minimum alternative treatment options before ordering a defendant who has been found

by an expert to be incompetent to be placed in a treatment facility. Specifically, the bill requires

evaluating experts to report on the completion of a clinical assessment made by DCF-trained

mental health experts to ensure the safety of the patient and the community. Experts must also

report on the appropriateness of the following community-based options for treating and

supporting the recovery of a patient:

e Mental health services;

Treatment services;

Rehabilitative services;

Support services; and

Case management services as those terms are defined in s. 394.67(16), F.S., which may be

provided by or within:

o Multidisciplinary community treatment teams;

o Community treatment teams, such as Florida Assertive Community Treatment (FACT)
teams;

o Conditional release programs;

o Outpatient services or intensive outpatient treatment programs; and

o Supportive employment and supportive housing opportunities.

The bill also requires the examining expert’s report to the court to include a full and detailed
explanation of why the alternative treatment options referenced in the evaluation are insufficient
to meet the needs of the defendant.

The bill also amends s. 916.13, F.S., requiring courts to review the examining expert’s report to
ensure that each of the above-mentioned alternative treatment options are insufficient to meet the
defendant’s clinical needs when determining if there is clear and convincing evidence that
requires the issuance of a commitment order.

Modified Timelines for Certain Procedures for an Incompetent Defendant After Admission
(Section 4, in part)

The bill also requires treatment facilities to evaluate defendants within 60 days, instead of six
months, so that a report is sent to the court 60 days after a defendant’s admission to the treatment
facility.

The bill also reduces the maximum amount of time defendants may wait to be transported out of
a treatment facility, from 30 days to 7 days, once they are competent to proceed or no longer
meet commitment criteria. This will require the sheriff or the entity transporting the defendant to
the committing jurisdiction to pick up the defendant in a much shorter time. This provision will
also reduce the likelihood that the defendant will decompensate while also reducing the waitlist
for other defendants who are in need of such treatment.
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The bill also requires courts to make a competency determination at the competency hearing
within 30 days of notification from treatment facilities that the defendant is competent to proceed
or no longer meets commitment criteria. Treatment facilities must discharge the defendant with
up to 30 days of medications and assist in discharge planning with medical teams at the receiving
county jail. This will ensure the defendant is provided continuity of care when returning back to
the committing jurisdiction.

Conforming Changes (Section 5-8)

The bill also reenacts ss. 394.658(1)(a), 916.106(9), and 916.17(1) and (2), F.S., for the purposes
of incorporating changes made under the act

The bill is effective of July 1, 2023.
Constitutional Issues:

A. Municipality/County Mandates Restrictions:

None.
B. Public Records/Open Meetings Issues:
None.
C. Trust Funds Restrictions:
None.
D. State Tax or Fee Increases:
None.
E. Other Constitutional Issues:

None identified.

Fiscal Impact Statement:

A. Tax/Fee Issues:
None.
B. Private Sector Impact:

None.
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VI.

VII.

VIII.

C.

Government Sector Impact:

The DCF states that the bill will have no impact on state government.%® The DCF also
states that the bill will not have a fiscal impact on local jails because existing medical and
psychiatric resources within jails throughout the state are sufficient to meet the
requirements of the bill.®” The agency also anticipates that decreasing the time for
transporting defendants will not result in a fiscal impact on sheriffs due to the fact that the
total number of transports will not increase.®® The Florida Sheriff’s Association
anticipates the provisions in the bill that address the delivery of certain psychotropic
medications and timelines for transporting a defendant back to the committing
jurisdiction will not have a negative fiscal impact on sheriffs.%°

Technical Deficiencies:

None.

Related Issues:

None.

Statutes Affected:

This bill substantially amends sections 394.461, 916.107, 916.12, and 916.13 of the Florida
Statutes.

This bill reenacts sections 394.658, 916.106, and 916.17 of the Florida Statutes.

Additional Information:

A.

Committee Substitute — Statement of Changes:
(Summarizing differences between the Committee Substitute and the prior version of the bill.)

CS by Children, Families, and Elder Affairs on March 20, 2023:

The Committee Substitute changes all instances of the word “patient” in the bill to
“defendant” to provide consistency with the rest of ch. 916, F.S.

Amendments:

None.

This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate.

% The DCF Analysis at p. 6.
571d., p. 5.
& 1d, p. 6.
69 See The Florida Sheriff’s Association, E-mail from Allie McNair, Government Affairs Coordinator, Re: DCF: SB 1412 —
FSA Feedback March 16, 2023 (on file with the Senate Committee on Children, Families, and Elder Affairs).
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The Committee on Children, Families, and Elder Affairs (Bradley)

recommended the following:
Senate Amendment
Delete lines 181 - 280

and insert:

safety of the defendant and the community.

(c) The treatment or treatments appropriate for the mental
illness of the defendant and an explanation of each of the

possible treatment alternatives, including, at a minimum, mental

health services, treatment services, rehabilitative services,

support services, and case management services as those terms
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are defined in s. 394.67(16), which may be provided by or within

multidisciplinary community treatment teams, such as Florida

Assertive Community Treatment, conditional release programs,

outpatient services or intensive outpatient treatment programs,

and supportive employment and supportive housing opportunities

in treating and supporting the recovery of the defendant. 4in

£
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(d)4e)> The availability of acceptable treatment, and, if

treatment is available in the community, the expert shall so
state in the report.;—and

(e)+e) The likelihood of the defendant’s attaining
competence under the treatment recommended, an assessment of the
probable duration of the treatment required to restore
competence, and the probability that the defendant will attain

competence to proceed in the foreseeable future.

The examining expert’s report to the court must include a full

and detailed explanation regarding why the alternative treatment

options referenced in the evaluation are insufficient to meet

the needs of the defendant.

Section 4. Section 916.13, Florida Statutes, is amended to
read:

916.13 Involuntary commitment of defendant adjudicated
incompetent.—

(1) Every defendant who is charged with a felony and who is
adjudicated incompetent to proceed may be involuntarily
committed for treatment upon a finding by the court of clear and
convincing evidence that:

(a) The defendant has a mental illness and because of the
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1. The defendant is manifestly incapable of surviving alone

mental illness:

or with the help of willing and responsible family or friends,
including available alternative services, and, without
treatment, the defendant is likely to suffer from neglect or
refuse to care for herself or himself and such neglect or
refusal poses a real and present threat of substantial harm to
the defendant’s well-being; or

2. There is a substantial likelihood that in the near
future the defendant will inflict serious bodily harm on herself
or himself or another person, as evidenced by recent behavior
causing, attempting, or threatening such harm;

(b) All available, less restrictive treatment alternatives,
including treatment in community residential facilities, eo®

community inpatient or outpatient settings, or any other mental

health services, treatment services, rehabilitative services,

support services, or case management services as those terms are

defined or described in s. 394.67(16) which would offer an

opportunity for improvement of the defendant’s condition have
been judged to be inappropriate; and

(c) There is a substantial probability that the mental
illness causing the defendant’s incompetence will respond to
treatment and the defendant will regain competency to proceed in

the reasonably foreseeable future.

Before issuing a commitment order, the court must review the

examining expert’s report to ensure alternative treatment

options have been fully considered and found insufficient to

meet the needs of the defendant.
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(2) A defendant who has been charged with a felony and who
has been adjudicated incompetent to proceed due to mental
illness, and who meets the criteria for involuntary commitment
under this chapter, may be committed to the department, and the
department shall retain and treat the defendant.

(a) Immediately after receipt of a completed copy of the
court commitment order containing all documentation required by
the applicable Florida Rules of Criminal Procedure, the
department shall request all medical information relating to the
defendant from the jail. The jail shall provide the department
with all medical information relating to the defendant within 3
business days after receipt of the department’s request or at
the time the defendant enters the physical custody of the
department, whichever is earlier.

(b) Within 60 days &—menths after the date of admission and
at the end of any period of extended commitment, or at any time
the administrator or his or her designee determines that the
defendant has regained competency to proceed or no longer meets
the criteria for continued commitment, the administrator or
designee shall file a report with the court pursuant to the

applicable Florida Rules of Criminal Procedure.
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commitment+- The defendant must be transported in accordance with

s. 916.107 to the committing court’s jurisdiction within 7 days

after notification that the defendant is competent to proceed or

no longer meets the criteria for continued commitment. A

determination on the issue of competency must be made at a
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hearing within 30 days after the notification fer—the hearing.

If the defendant is receiving psychotropic medication at a
mental health facility at the time he or she is discharged and
transferred to the jail, the administering of such medication
must continue unless the jail physician documents the need to

change or discontinue it. To ensure continuity of care, the

referring mental health facility shall transfer the defendant

with
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