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2019 Regular Session

COMMITTEE MEETING EXPANDED AGENDA

MEETING DATE:
TIME:
PLACE:

MEMBERS:
Stargel

The Florida Senate

JUDICIARY
Senator Simmons, Chair
Senator Rodriguez, Vice Chair

Monday, April 8, 2019
4:00—6:00 p.m.
Toni Jennings Committee Room, 110 Senate Building

Senator Simmons, Chair; Senator Rodriguez, Vice Chair; Senators Baxley, Gibson, Hutson, and

TAB BILL NO. and INTRODUCER

BILL DESCRIPTION and
SENATE COMMITTEE ACTIONS

COMMITTEE ACTION

1 CS/SB 630
Health Policy / Perry
(Similar CS/CS/H 451)

Nonopioid Alternatives; Requiring the Department of
Health to develop and publish on its website an
educational pamphlet regarding the use of nonopioid
alternatives for the treatment of pain; requiring that
the pamphlet include specified information, including
the advantages and disadvantages of the use of such
alternatives, etc.

HP 03/25/2019 Not Considered
HP 04/01/2019 Fav/CS

Ju 04/08/2019 Favorable

RC

Favorable
Yeas 6 Nays O

2 CS/SB 1700
Health Policy / Lee
(Similar CS/H 1253)

Prescribed Controlled Substances; Expanding the
circumstances under which the Attorney General may
request information from the prescription drug
monitoring program to include an active investigation
or pending civil or criminal litigation involving
prescribed controlled substances; requiring the
Department of Health to assign each patient a unique
identifying number when releasing certain
information; authorizing the Attorney General to
introduce as evidence in certain actions specified
information that is released to the Attorney General
from the program’s records system, etc.

HP 04/01/2019 Fav/CS
Ju 04/08/2019 Favorable
RC

Favorable
Yeas 5 Nays 1

3 SB 1272
Gruters
(Compare H 371, CS/CS/H 741)

Anti-Semitism; Specifying that the term “religion”
includes anti-Semitism; prohibiting discrimination in
the Florida K-20 public education system based on
religion; requiring a public K-20 educational institution
to take into consideration anti-Semitism under certain
instances of discrimination, etc.

Ju 04/08/2019 Fav/CS
ED
RC

Fav/CS
Yeas 5 Nays 1

04082019.1836
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COMMITTEE MEETING EXPANDED AGENDA

Judiciary
Monday, April 8, 2019, 4:00—6:00 p.m.

TAB BILL NO. and INTRODUCER

BILL DESCRIPTION and
SENATE COMMITTEE ACTIONS

COMMITTEE ACTION

4 SB 958
Rouson
(Similar S 1142, Identical H 565)

Housing Discrimination; Removing housing
discrimination as a cause of action for certain relief
and damages stemming from violations of the Florida
Civil Rights Act of 1992; revising the conditions under
which an aggrieved person may commence a civil
action in any appropriate court against a specified
respondent to enforce specified rights; authorizing,
rather than requiring, a civil action to commence
within a specified period after an alleged
discriminatory housing practice, etc.

JU 04/08/2019 Favorable
GO
RC

Favorable
Yeas 6 Nays O

5 CS/SB 772
Banking and Insurance / Stargel
(Similar CS/CS/CS/H 431)

Liens Against Motor Vehicles and Vessels;
Authorizing a person claiming a lien against a motor
vehicle to obtain the release of the vehicle from a lien
claimed by a motor vehicle repair shop under certain
circumstances; prohibiting a motor vehicle repair shop
from violating certain provisions; revising notice
requirements for enforcing a lien by sale of a motor
vehicle; revising requirements for notice of lien for
recovering, towing, or storing a vehicle or vessel, etc.

Bl 03/25/2019 Fav/CS
Ju 04/08/2019 Fav/CS
RC

Fav/CS
Yeas 6 Nays 0

6 CS/SB 862
Banking and Insurance / Stargel
(Compare CS/CS/CS/H 355)

Lessor Liability Under Special Mobile Equipment
Leases; Providing that a lessor of special mobile
equipment that causes injury, death, or damage is not
liable for certain acts of the lessee or lessee’s agent if
the lease agreement requires documented proof of
specified insurance coverage; providing that a
lessee’s failure to obtain or maintain the required
coverage does not impose liability on the lessor, etc.

Bl 03/18/2019 Fav/CS
Ju 04/08/2019 Fav/CS
RC

Fav/CS
Yeas 5 Nays 1

7 CS/SB 1400
Community Affairs / Albritton
(Compare H 1159)

Private Property Rights; Deleting a provision that
authorizes electric utilities to perform certain right-of-
way tree maintenance only if a property owner has
received local government approval; prohibiting
certain local government ordinances or regulations
from requiring a permit, application, notice, fee, or fine
for certain activities regarding trees on residential
property; authorizing a local government to enforce
ordinances or regulations pertaining to the replanting
of trees under certain circumstances, etc.

CA 04/02/2019 Fav/CS
Ju 04/08/2019 Fav/CS
RC

Fav/CS
Yeas 5 Nays O
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COMMITTEE MEETING EXPANDED AGENDA
Judiciary
Monday, April 8, 2019, 4:00—6:00 p.m.

BILL DESCRIPTION and

TAB BILL NO. and INTRODUCER SENATE COMMITTEE ACTIONS COMMITTEE ACTION
8 SB 7086 Voting Rights Restoration; Revising terminology Fav/CS
Criminal Justice regarding voting rights restoration to conform to the Yeas 3 Nays 2
(Similar H 7089) State Constitution; requiring the voting disqualification
of certain felons to be removed and voting rights
restored pursuant to s. 4, Art. VI of the State
Constitution; requiring the Department of Corrections
to inform inmates and offenders of voting rights
restoration pursuant to s. 4, Art. VI of the State
Constitution, in addition to executive clemency and
civil rights restoration, etc.
JuU 04/08/2019 Fav/CS
RC
9 SB 1208 Aircraft Liens; Specifying that a lienor is not required Favorable
Baxley to possess an aircraft to perfect certain liens, etc. Yeas 6 Nays O
(Identical H 975)
BI 04/01/2019 Favorable
Ju 04/08/2019 Favorable
RC
10 CsS/SB 1034 Assignment of Consumer Debts; Specifying that Fav/CS
Banking and Insurance / Gruters certain communications, disclosures, and payments Yeas 6 Nays O
(Identical CS/H 1039) do not constitute an action, etc.
BI 03/18/2019 Not Considered
BI 03/25/2019 Fav/CS
Ju 04/08/2019 Fav/CS
RC
11 CS/SB 920 DNA Database; Revising legislative findings relating Favorable
Criminal Justice / Pizzo to the use of the DNA database, etc. Yeas 6 Nays 0
(Identical CS/H 1021)
cJ 03/18/2019 Fav/CS
Ju 04/08/2019 Favorable
RC
12 CS/SB 1186 Criminal Judgments; Requiring that judgments of Not Considered

Criminal Justice / Baxley
(Compare H 7081)

guilty or not guilty of a felony be in a written record,
rather than in writing, or an electronic record with the
judge’s electronic signature, recorded by the clerk of
the circuit court; requiring that for an electronic record
of a judgment of guilty, the fingerprints of a defendant
be electronically captured and a certain certification
be included, etc.

CcJ 03/25/2019 Fav/CS
Ju 04/08/2019 Not Considered
RC

04082019.1836
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COMMITTEE MEETING EXPANDED AGENDA
Judiciary
Monday, April 8, 2019, 4:00—6:00 p.m.

BILL DESCRIPTION and

TAB BILL NO. and INTRODUCER SENATE COMMITTEE ACTIONS COMMITTEE ACTION
13 SB 1720 Property Rights; Providing applicability relating to Not Considered
Lee claims that involve one or more residential properties
(Compare CS/H 1383) which are brought as a result of certain regulations or

ordinances; authorizing a property owner to waive a
jury and request that the court make a determination
of compensation; authorizing a property owner to
bring an action to declare a prohibited exaction
invalid, etc.

JuU 04/01/2019 Temporarily Postponed
Ju 04/08/2019 Not Considered

CA

RC

14  SB 990 Unemployment Compensation; Prohibiting certain Favorable
Gibson victims of domestic violence from being disqualified Yeas 6 Nays O
(Similar H 563) for benefits for voluntarily leaving work; prohibiting the
employment record of an employing unit from being
charged in certain circumstances, etc.

CM 03/25/2019 Favorable
Ju 04/08/2019 Favorable
RC

Other Related Meeting Documents
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The Florida Senate

BILL ANALYSIS AND FISCAL IMPACT STATEMENT

(This document is based on the provisions contained in the legislation as of the latest date listed below.)

Prepared By: The Professional Staff of the Committee on Health Policy

BILL: CS/SB 630

INTRODUCER:  Health Policy Committee and Senators Perry and Baxley

SUBJECT: Nonopioid Directives
DATE: April 5, 2019 REVISED:
ANALYST STAFF DIRECTOR REFERENCE ACTION
1. Looke Brown HP Fav/CS
2. Tulloch Cibula JU Favorable
3. RC

Please see Section IX. for Additional Information:

COMMITTEE SUBSTITUTE - Substantial Changes

Summary:

CS/SB 630 amends s. 456.44, F.S., to require the Department of Health (DOH) to develop and
publish on its website an educational pamphlet regarding the use of nonopioid alternatives for the
treatment of pain. The bill also requires a health care practitioner to, prior to treating a patient
with anesthesia or a Schedule Il opioid medication in a non-emergency situation: inform the
patient of available nonopioid alternatives for the treatment of pain; discuss the advantages and
disadvantages of the use of nonopioid alternatives; provide the patient with the pamphlet created
by the DOH; and document any alternatives considered in the patient’s record.

The bill provides an effective date of July 1, 2019.
Il. Present Situation:
Opioid Abuse

Both nationally and in Florida, opioid addiction and abuse has become an epidemic. The Florida
Department of Law Enforcement (FDLE) reported that, when compared to 2016, 2017 saw:

e 6,178 (8 percent more) opioid-related deaths;

e 6,932 (4 percent more) individuals died with one or more prescription drugs in their system;*

! The drugs were identified as either the cause of death or merely present in the decedent. These drugs may have also been
mixed with illicit drugs and/or alcohol. These drugs were not necessarily opioids.
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e 3,684 (4 percent more) individuals died with at least one prescription drug in their system
that was identified as the cause of death;

e Occurrences of heroin increased by 3 percent and deaths caused by heroin increased by
1 percent;

e Occurrences of fentanyl increased by 27 percent and deaths caused by fentanyl increased by
25 percent;

e Occurrences hydrocodone increased by 6 percent while deaths caused by hydrocodone
decreased by 8 percent;

e Occurrences of buprenorphine and deaths caused by buprenorphine increased by 19 percent.?

The federal Centers for Disease Control and Prevention (CDC) estimates that the nationwide cost
of opioid misuse at $78.5 billion per year.®

History of the Opioid Crisis in Florida

“In the late 1990s, pharmaceutical companies reassured the medical community that patients
would not become addicted to prescription opioid pain relievers, and health care providers began
to prescribe them at greater rates.” * “This subsequently led to widespread diversion and misuse
of these medications before it became clear that these medications could indeed be highly
addictive.”® Between the early 2000s and the early 2010s, Florida was infamous as the “pill mill
capital” of the country. At the peak of the pill mill crisis, doctors in Florida bought 89 percent of
all the oxycodone sold in the county.®

Between 2009 and 2011, the Legislature enacted a series of reforms to combat prescription drug
abuse. These reforms included strict regulation of pain management clinics; creating the
Prescription Drug Monitoring Program (PDMP); and stricter regulation on selling, distributing,
and dispensing controlled substances.” “In 2016, the opioid prescription rate was 75 per 100
persons in Florida. This rate was down from a high of 83 per 100.”8

As reported by the Florida Attorney General’s Opioid Working Group,

Drug overdose is now the leading cause of non-injury related death in the United
States. Since 2000, drug overdose death rates increased by 137 percent, including
a 200 percent increase in the rate of overdose deaths involving opioids. In 2015,

over 52,000 deaths in the U.S. were attributed to drug poisoning, and over 33,000

2 FDLE, Drugs Identified in Deceased Persons by Florida Medical Examiners 2017 Annual Report (Nov. 2018)
http://www.fdle.state.fl.ussMEC/Publications-and-Forms/Documents/Drugs-in-Deceased-Persons/2017-Annual-Drug-
Report.aspx (last visited on Apr. 3, 2019).

3 National Institute on Drug Abuse, Opioid Overdose Crisis (Rev. Jan. 2019), https://www.drugabuse.gov/drugs-
abuse/opioids/opioid-overdose-crisis (last visited on Apr. 3, 2019).

41d.

S d.

® Lizette Alvarez, Florida Shutting ‘Pill Mill’ Clinics, The New York Times (Aug. 31, 2011), available at
http://www.nytimes.com/2011/09/01/us/01drugs.html (last visited on Apr. 3, 2019).

7 See chs. 2009-198, 2010-211, and 2011-141, Laws of Fla.

8 Attorney General’s Opioid Working Group, Florida’s Opioid Epidemic: Recommendations and Best Practices, 7 (March 1,
2019), available at https://myfloridalegal.com/webfiles.nsf/WF/TDGT-
BIUTV9/$file/AG+Opioid+Working+Group+Report+Final+2-28-2019.pdf, (last visited on Apr. 3, 2019).
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(63 percent) involved an opioid. In 2015, 3,535 deaths occurred in Florida where
at least one drug was identified as the cause of death. More specifically, 2,535
deaths were caused by at least one opioid in 2015. Stated differently, seven lives
per day were lost to opioids in Florida in 2015. Overall the state had a rate of
opioid-caused deaths of 13 per 100,000. The three counties with the highest
opioid death rate were Manatee County (37 per 100,000), Dixie County (30 per
100,000), and Palm Beach County (22 per 100,000).°

Early in 2017, the Center for Disease Control (CDC) declared the opioid crisis an epidemic. 1°
Shortly thereafter, on May 3, 2017, Governor Rick Scott signed Executive Order 17-146
declaring the opioid epidemic a public health emergency in Florida.!

House Bill 21

In 2018, the Florida Legislature passed HB 21 (ch. 2018-13, L.O.F.) to combat the opioid crisis.

HB 21.:

e Required additional training for practitioners on the safe and effective prescribing of
controlled substances;

e Restricted the length of prescriptions for Schedule Il opioid medications to 3 days or up to
7 days if medically necessary;

e Reworked the PDMP statute to require that prescribing practitioners check the PDMP prior
to prescribing a controlled substance and to allow the integration of PDMP data with
electronic health records and the sharing of PDMP data between Florida and other states; and

e Provided for additional funding for treatment and other issues related to opioid abuse.

Effect of Proposed Changes:

CS/SB 630 amends s. 456.44, F.S., to establish legislative findings that every competent adult
has the right of self-determination regarding healthcare decisions, including the right to refuse
treatment with a Schedule 11 opioid controlled substance.

The bill requires the DOH to develop and publish on its website an educational pamphlet

regarding the use of nonopioid alternatives for the treatment of pain. The pamphlet must include:

e Information on available nonopioid alternatives for the treatment of pain, including
nonopioid medicinal drugs or drug products and nonpharmacological therapies; and

e The advantages and disadvantages of the use of nonopioid alternatives.

Additionally, the bill requires a health care practitioner, prior to providing anesthesia or ordering,

administering, dispensing or prescribing a Schedule 11 opioid drug to a patient in a

nonemergency situation, to:

¢ Inform the patient of available nonopioid alternatives for the treatment of pain, which may
include nonopioid medicinal drugs or drug products, interventional procedures or treatments,
acupuncture, chiropractic treatments, massage therapy, physical therapy, occupational
therapy, or any other appropriate therapy as determined by the health care practitioner;

°1d.

10 See Exec. Order No. 17-146, available at https://www.flgov.com/wp-content/uploads/2017/05/17146.pdf.

Ud.
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VI.

e Discuss the advantages and disadvantages of the use of nonopioid alternatives, including
whether the patient is at a high risk of, or has a history of, controlled substance abuse or
misuse and the patient’s personal preferences;

e Provide the patient with the educational pamphlet described in paragraph (b); and

e Document the nonopioid alternatives considered in the patient’s record.

The bill provides an effective date of July 1, 2019.
Constitutional Issues:

A. Municipality/County Mandates Restrictions:

None.
B. Public Records/Open Meetings Issues:
None.
C. Trust Funds Restrictions:
None.
D. State Tax or Fee Increases:
None.
E. Other Constitutional Issues:

None identified.

Fiscal Impact Statement:

A. Tax/Fee Issues:
None.

B. Private Sector Impact:
None.

C. Government Sector Impact:

CS/SB 630 may have an indeterminate negative fiscal impact on the DOH related to the
development of the educational pamphlet but such impact would likely be absorbed
within existing resources.

Technical Deficiencies:

None.
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VII.

VIII.

Related Issues:

None.

Statutes Affected:

This bill substantially amends section 456.44 of the Florida Statutes.

Additional Information:

A.

Committee Substitute — Statement of Substantial Changes:
(Summarizing differences between the Committee Substitute and the prior version of the bill.)

CS by Health Policy on April 1, 2019:

The CS eliminates the requirement that the DOH adopt in rule a voluntary nonopioid
directive form and all related requirements placed on a health care practitioner. The CS
instead requires the DOH to create and publish an educational pamphlet on its website
regarding nonopioid alternatives for the treatment of pain. Additionally, the bill requires a
health care practitioner to, prior to treating a patient with anesthesia or a Schedule 11
opioid medication in a non-emergency situation, inform the patient of available
nonopioid alternatives for the treatment of pain, discuss the advantages and disadvantages
of the use of nonopioid alternatives, provide the patient with the pamphlet created by the
DOH, and document any alternatives considered in the patient’s record.

Amendments:

None.

This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate.
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Florida Senate - 2019 Cs for SB 630

By the Committee on Health Policy; and Senators Perry and Baxley

588-03681-19 2019630cl
A bill to be entitled

An act relating to nonopioid alternatives; amending s.
456.44, F.S.; providing a legislative finding;
requiring the Department of Health to develop and
publish on its website an educational pamphlet
regarding the use of nonopioid alternatives for the
treatment of pain; requiring that the pamphlet include
specified information, including the advantages and
disadvantages of the use of such alternatives;
providing requirements for health care practitioners;

providing an exception; providing an effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Subsection (7) is added to section 456.44,
Florida Statutes, to read:

456.44 Controlled substance prescribing.—

(7) NONOPIOID ALTERNATIVES.—

(a) The Legislature finds that every competent adult has

the fundamental right of self-determination regarding decisions

pertaining to his or her own health, including the right to

refuse an opioid drug listed as a Schedule II controlled
substance in s. 893.03 or 21 U.S.C. s. 812.

(b) The department shall develop and publish on its website

an educational pamphlet regarding the use of nonopioid

alternatives for the treatment of pain. The pamphlet must, at a

minimum, include:

1. Information on available nonopioid alternatives for the

treatment of pain, including nonopioid medicinal drugs or drug

Page 1 of 2
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products and nonpharmacological therapies; and

2. The advantages and disadvantages of the use of nonopioid

Cs for SB 630

2019630cl

alternatives.

(c) Except in the provision of emergency services and care,

as defined in s. 395.002, before providing anesthesia or

ordering, administering, dispensing, or prescribing an opioid

drug listed as a Schedule II controlled substance in s. 893.03

or 21 U.S.C. s. 812 for the treatment of pain, a health care

practitioner shall:

1. Inform the patient of available nonopioid alternatives

for the treatment of pain, which may include nonopioid medicinal

drugs or drug products, interventional procedures or treatments,

acupuncture, chiropractic treatments, massage therapy, physical

therapy, occupational therapy, or any other appropriate therapy

as determined by the health care practitioner;

2. Discuss the advantages and disadvantages of the use of

nonopioid alternatives, including whether the patient is at a

high risk of, or has a history of, controlled substance abuse or

misuse and the patient’s personal preferences;

3. Provide the patient with the educational pamphlet

described in paragraph (b); and

4. Document the nonopioid alternatives considered in the

patient’s record.

Section 2. This act shall take effect July 1, 2019.

Page 2 of 2
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The Florida Senate

Committee Agenda Request

To: Senator David Simmons, Chair
Committee on Judiciary

Subject: Committee Agenda Request

Date: April 1, 2019

I respectiully request that Senate Bill #630, relating to Nonopioid Directives, be placed on the:
[] commitiee agenda at your earliest possible convenience.

DA next committee agenda.

Senator Keith Perry
Florida Senate, District 8

File signed original with committee office S-020 (03/2004)




Duplicats
THE FLORIDA SENATE

APPEARANCE RECORD
{Deliver BOTH copies of this form to the Senator or Senate Professional Staff conducting the meeting)
4.8.19 630
Meeting Date Bill Number (if applicable}

Topic Nonopioid Alternatives Amendment Barcode (if applicable)
Name Barney Bishop Il
Job Title President & CEO

Stroet

Tallahassee FL 32308 i| barney@barneybishop.com

Email

City State Zip

Speaking: For Against Information Waive Speaking: Vi Support Against

(The Chair will read this information into the record.)

Representing Florida Smart Justice Alliance

Appearing at request of Chair: Yes [V'[No Lobbyist registered with Legislature: [V/|Yes No

While it is a Senate tradition to encourage public testimony, time may not permit all persons wishing to speak to be heard at this
meeting. Those who do speak may be asked to limit their remarks so that as many persons as possible can be heard.

This form is part of the public record for this meeting. S-001 (10/14/14)
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meeting. Those who do speak may be asked to limit their remarks so that as many persons as possible can be heard.
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This form is part of the public record for this meeting. S-001 (10/14/14)
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Please see Section IX. for Additional Information:

COMMITTEE SUBSTITUTE - Substantial Changes

Summary:

CS/SB 1700 amends ss. 893.055 and 893.0551, F.S., to expand the Attorney General’s (AG’s)
access to and use of data contained in the prescription drug monitoring program (PDMP)
database for use in active investigations or pending civil or criminal litigation against pharmacies
and dispensers of prescribed controlled substances (rather than only for Medicaid fraud cases).
The bill requires that any patient information released to the AG, other than for Medicaid fraud
cases, be de-identified. The Department of Health (DOH) must assign each patient a unique
identifying number and may only release that number along with the patient’s year of birth and
the city, county, and zip code of the patient’s residence. Additionally, the bill specifies that the
AG may introduce PDMP records released pursuant to the above provision as evidence in a civil,
criminal, or administrative action against a dispenser or pharmacy, and provides that the PDMP
program manager may be called to testify for purposes of authenticating such records.

The bill takes effect upon becoming law.
Present Situation:

Chapter 2009-197, Laws of Florida, established the prescription drug monitoring program
(PDMP) in s. 893.055, F.S., “to encourage safer prescribing of controlled substances and to
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reduce drug abuse and diversion with the State.”! The PDMP uses a comprehensive electronic
database to monitor the prescribing and dispensing of certain controlled substances.? The PDMP
became operational on September 1, 2011, when it began receiving prescription data from
pharmacies and dispensing practitioners.® Health care practitioners began accessing the PDMP
on October 17, 2011.4

The PDMP requires that for each controlled substance® dispensed to a patient in Florida, the
dispensing practitioner must report specified information® by the close of the next business day.
All acts of administering a controlled substance, dispensing of a controlled substance to a person
under the age of 16, and dispensing of a controlled substance in a health care system of the
Department of Corrections are exempt from the requirement to report.’

During the 2017-2018 reporting period, there were approximately 33 million controlled
substances prescribed to Florida patients. This is a decline of 4.64 percent over the previous
reporting period.®

Protection of Records in the PDMP

Sections 893.055 and 893.0551, F.S., restrict access to records in the PDMP. Specifically,

s. 893.0551(2), F.S., makes confidential and exempt from public records laws the name, address,
telephone number, insurance plan number, government-issued identification number, provider
number, drug enforcement administration number, and any other unique identifying information
or number of a patient or the patient’s agent a health care practitioner, an employee of the health
care practitioner who is acting on behalf and at the direction of the health care practitioner, a
pharmacist, or a pharmacy.

The Department of Health (DOH) is required to disclose protected information to specified
entities in two ways: (1) by providing direct access to the database; or (2) by disclosing
information pursuant to a request.®

Persons and entities who (1) may have direct access to the PDMP database are:

! Florida Dept. of Health, 2012-2013 Prescription Drug Monitoring Program Annual Report, 2 (Dec. 1, 2013), available at
http://www.floridahealth.gov/reports-and-data/e-forcse/news-reports/_documents/2012-2013pdmp-annual-report.pdf (last
visited Apr. 4, 2019).

2 Section 893.055(2)(a), F.S.

3Seen. 1, supra.

41d.

5 Section 893.055(1)(c), F.S., defines “controlled substance” as “a controlled substance listed in Schedule I, Schedule IlI,
Schedule 1V, or Schedule V of s. 893.03 or 21 U.S.C. s. 812.” Prior to the passage of HB 21 in 2018 controlled substances
listed in Schedule V were exempt from reporting. See ch. 2018-13, Laws of Fla.

® The information required to be reported under s. 893.055(3)(a)1.-8., F.S., includes identifying information of the prescribing
practitioner, patient, prescribed drug, pharmacy, and person picking up the prescription; the dates the prescription was written
and filled; the method of payment for the prescription; the quantity and strength of the prescription; whether there any refills
permitted or filled; and any other appropriate information as determined by DOH rule.

7 Section 893.055(3)(b)1.-3., F.S.

8 Florida Dept. of Health, 2017-2018 Prescription Drug Monitoring Program Annual Report, 15 (December 1, 2018),
available at http://www.floridahealth.gov/statistics-and-data/e-forcse/health care practitioners/ documents/2018-pdmp-
annual-report.pdf (last visited Apr. 4, 2019).

% Section 893.055(4) & (5), F.S.
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e A prescriber, dispenser, or his or her designee;

e Anemployee of the United States Department of Veterans Affairs, Department of
Defense, or Indian Health Services who provides health care services pursuant to such
employment and who is authorized to prescribe or dispense controlled substances;

e The PDMP program manager in order to administer the system.*°

The following entities (2) may request information from the system under specified
circumstances:
e The DOH and its health care regulatory boards, as appropriate, for investigations
involving licensees authorized to prescribe or dispense controlled substances.
e The AG for Medicaid fraud cases involving prescribed controlled substances.
e A law enforcement agency during active investigations of potential criminal activity,
fraud, or theft regarding prescribed controlled substances.
e A medical examiner when conducting an authorized investigation under s. 406.11, F.S.,
to determine the cause of death of an individual.
e Animpaired practitioner consultant who is retained by the DOH under s. 456.076, F.S.,
to review the system information of an impaired practitioner program participant or a
referral who has agreed to be evaluated or monitored through the program and who has
separately agreed in writing to the consultant’s access to and review of such information.
e A patient or the legal guardian or designated health care surrogate of an incapacitated
patient who submits a written and notarized request that includes the patient’s full name,
address, phone number, date of birth, and a copy of a government-issued photo
identification.!

Section 893.0551(5), F.S., requires that before disclosing information to a criminal justice
agency or a law enforcement agency, the disclosing person or entity must take steps to ensure the
continued confidentiality of all information. At a minimum, these steps must include redacting
any non-relevant information. Also, s. 893.0551(6), F.S., requires an agency or person who
obtains any information pursuant to this section to maintain the confidential and exempt status of
that information and not disclose such information unless authorized by law.

Additionally, s. 893.055(10), F.S., specifies that information in the PDMP is for informational
purposes only and is not subject to discovery or introduction into evidence in any civil or
administrative action against a prescriber, dispenser, pharmacy, or patient. The program manager
and other authorized persons are also restricted from testifying to any findings,
recommendations, evaluations, opinions, or other actions taken in connection with management
of the PDMP in any civil or administrative action.

10 Section 893.055(4), F.S.
11 Section 893.055(5), F.S.
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Florida’s Opioid Lawsuit

In 2018, AG Pam Bondi filed suit against multiple opioid manufacturers and distributors,
including major pharmacies, CVS and Walgreens.!2 The complaint alleges that the defendants
caused the opioid crisis by, among other things:

“Engaging in a campaign of misrepresentations and omissions about opioid use designed to
increase opioid prescriptions and opioid use, despite the risks.”

“Funding ostensibly neutral and independent (but not) front organizations to publish
information touting the benefits of opioids for chronic pain while omitting the information
about the risks of opioid treatment.”

“Paying ostensibly neutral medical experts called ‘key opinion leaders’ who were really
manufacturer mouthpieces to publish articles promoting the use of opioids to treat pain while
omitting information regarding the risks.”*3

The lawsuit is ongoing.*

Effect of Proposed Changes:

CS/SB 1700 amends s. 893.055, F.S. to:

Divide subsection (5)(b) into two parts to allow the AG to request and receive data from the
PDMP pursuant to an active investigation or pending civil or criminal litigation involving
prescribed controlled substances, rather than only for Medicaid fraud cases;

Require the DOH, when releasing information to the AG in cases other than for Medicaid
fraud cases, to protect patient information by assigning each patient a unique identifying
number. The unique identifier may not identify or provide a reasonable basis to identify the
patient, and the DOH may only release the patient’s assigned number, his or her year of birth,
and the county, city, and zip code of his or her residence.

Allow the AG to introduce information released pursuant to the above provision as evidence
in a civil, criminal, or administrative action against a dispenser or pharmacy; and

Provide that the PDMP program manager, or other authorized persons who participate in
preparing, reviewing, issuing, or any other activity related to the management of the system,
may testify for the purposes of authenticating the records introduced by the AG.

The bill amends s. 893.0551, F.S., to:

Conform to the change allowing the AG to request and receive data from the PDMP for
pending civil and criminal cases involving prescribed controlled substances; and

Provide that the AG may release information from the system in response to a discovery
demand if the information directly relates to the case for which the information is requested.

The bill’s provisions are effective upon becoming law.

12 Emily Sullivan, Florida Sues Walgreens, CVS for Alleged Role in Opioid Crisis, NATIONAL PuBLIC RADIO (Nov. 19,

2018), available at https://www.npr.org/2018/11/19/669146432/florida-sues-walgreens-cvs-for-alleged-role-in-opioid-crisis
(last visited Apr. 4, 2019).

BFlorida Department of Legal Affairs, Florida’s Opioid Lawsuit, available at

http://myfloridalegal.com/webfiles.nsf/WF/MNOS-AY SNED/$file/Complaint+summary.pdf, (last visited Apr. 4, 2019).

14 To review the amended complaint please, see http://myfloridalegal.com/webfiles.nsf/WF/GWRY -

B6KV32/$file/Amended+Complaint+(Filed).pdf (last visited on Apr. 4, 2019).
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V.

VI.

VII.

Constitutional Issues:

A.

Municipality/County Mandates Restrictions:

None.

Public Records/Open Meetings Issues:

None.
Trust Funds Restrictions:

None.

State Tax or Fee Increases:

None.

Other Constitutional Issues:

None identified.

Fiscal Impact Statement:

A.

Tax/Fee Issues:
None.
Private Sector Impact:

None.

Government Sector Impact:

CS/SB 1700 may have an indeterminate negative fiscal impact on the DOH as the DOH
may experience an increase in workload related to de-identifying records released to the

AG, trial preparation, and travel.®®

Technical Deficiencies:

None.

Related Issues:

None.

15 Dept. of Health, House Bill 1253 Analysis, (Mar. 22, 2019) (on file with the Senate Health Policy Committee).
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VIII. Statutes Affected:
This bill substantially amends sections 893.055 and 893.0551 of the Florida Statutes.
IX. Additional Information:

A. Committee Substitute — Statement of Substantial Changes:
(Summarizing differences between the Committee Substitute and the prior version of the bill.)

CS by Health Policy on April 1, 2019:
The committee substitute:

e Requires that patient information released to the AG for any active investigation
or for a civil, criminal, or administrative case, other than for Medicaid fraud
cases, be de-identified.

e Narrows the scope of the bill so that only de-identified information released to the
AG pursuant to the above provision may be introduced as evidence in a civil,
criminal, or administrative suit against a pharmacy or dispenser.

e Reuvises the effective date.

B. Amendments:

None.

This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate.
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LEGISLATIVE ACTION
Senate . House
Comm: WD
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The Committee on Judiciary (Hutson) recommended the following:
Senate Amendment (with title amendment)

Delete lines 33 - 106
and insert:

Section 1. Subsections (5) and (10) of section 893.055,
Florida Statutes, are amended to read:

893.055 Prescription drug monitoring program.—

(5) The following entities may not directly access

information in the system, but may request an individual record

infermatien from the program manager or designated program and
support staff:

Page 1 of 5
4/8/2019 3:26:09 PM 590-04004A-19




12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40

Florida Senate - 2019 COMMITTEE AMENDMENT
Bill No. CS for SB 1700

| ===

(a) The department and its health care regulatory boards,
as appropriate, for investigations involving licensees
authorized to prescribe or dispense controlled substances.

(b) The Attorney General for:

1. Medicaid fraud cases involving prescribed controlled

substances.

2. An active investigation or pending civil or criminal

litigation involving prescribed controlled substances, other

than Medicaid fraud cases, but only pursuant to a subpoena

issued after a showing that the information is not available

through any other means and an order of a court of competent

jurisdiction. When releasing information pursuant to this

subparagraph, the department must assign each patient whose

information is released a unique identifying number that does

not identify, or provide a reasonable basis to identify, the

patient to whom the unique identifying number is assigned. The

department may not release any patient information pursuant to

this subparagraph other than the patient’s unique identifying

number.

(c) A law enforcement agency during active investigations
of potential criminal activity, fraud, or theft regarding
prescribed controlled substances.

(d) A medical examiner when conducting an authorized
investigation under s. 406.11, to determine the cause of death
of an individual.

(e) An impaired practitioner consultant who is retained by
the department under s. 456.076 to review the system information
of an impaired practitioner program participant or a referral

who has agreed to be evaluated or monitored through the program
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and who has separately agreed in writing to the consultant’s
access to and review of such information.

(f) A patient or the legal guardian or designated health
care surrogate of an incapacitated patient who submits a written
and notarized request that includes the patient’s full name,
address, phone number, date of birth, and a copy of a
government-issued photo identification.

(10) Information in the prescription drug monitoring
program’s system may be released only as provided in this
section and s. 893.0551.

(a) Except as provided in paragraph (b), the content of the

system is intended to be informational only. Information in the
system is not subject to discovery or introduction into evidence
in any civil or administrative action against a prescriber,
dispenser, pharmacy, or patient arising out of matters that are
the subject of information in the system. The program manager
and authorized persons who participate in preparing, reviewing,
issuing, or any other activity related to management of the
system may not be permitted or required to testify in any such
civil or administrative action as to any findings,
recommendations, evaluations, opinions, or other actions taken
in connection with management of the system.

(b) The Attorney General may introduce information from the

system released to him or her pursuant to subparagraph (5) (b)2.

as evidence in a criminal or an administrative action against a

prescriber, dispenser, or pharmacy. The program manager and

authorized persons who participate in preparing, reviewing,

issuing, or any other activity related to the management of the

system may testify for purposes of authenticating the records
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introduced into evidence pursuant to this paragraph.

Section 2. Paragraph (e) of subsection (3) and subsection
(6) of section 893.0551, Florida Statutes, are amended to read:

893.0551 Public records exemption for the prescription drug
monitoring program.—

(3) The department shall disclose such information to the
following persons or entities upon request and after using a
verification process to ensure the legitimacy of the request as
provided in s. 893.055:

(e) The Attorney General or his or her designee:

1. When working on Medicaid fraud cases involving
prescribed controlled substances or when the Attorney General
has initiated a review of specific identifiers of Medicaid fraud
or specific identifiers that warrant a Medicaid investigation
regarding prescribed controlled substances. The Attorney
General’s Medicaid fraud investigators may not have direct
access to the department’s system. The Attorney General or his
or her designee may disclose to a criminal justice agency, as
defined in s. 119.011, only the information received from the
department that is relevant to an identified active
investigation that prompted the request for the information.

2. When pursuing an active investigation or pending civil

or criminal litigation involving prescribed controlled

substances, but only pursuant to a subpoena or an order of a

court of competent jurisdiction. Except for Medicaid fraud

cases, when releasing information pursuant to this subparagraph,

the department must assign each patient whose information is

released a unique identifying number that does not identify, or

provide a reasonable basis to identify, the patient to whom the
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99 |unique identifying number is assigned. The department may not

100 release any patient information pursuant to this subparagraph

101 other than the patient’s unique identifying number.
102

104 And the title is amended as follows:
105 Delete line 3

106 and insert:

107 amending s. 893.055, F.S.; specifying that certain

108 entities that are prohibited from directly accessing
109 information in the system may request individual

110 records from the program manager or designated program
111 and support staff; expanding the circumstances
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By the Committee on Health Policy; and Senator Lee

588-03691-19

A bill to be entitled
An act relating to prescribed controlled substances;
amending s. 893.055, F.S.; expanding the circumstances
under which the Attorney General may request
information from the prescription drug monitoring
program to include an active investigation or pending
civil or criminal litigation involving prescribed
controlled substances; requiring the Department of
Health to assign each patient a unique identifying
number when releasing certain information; limiting
the information of a patient the department may
release; authorizing the Attorney General to introduce
as evidence in certain actions specified information
that is released to the Attorney General from the
program’s records system; authorizing certain persons
to testify as to the authenticity of certain records;
amending s. 893.0551, F.S.; expanding the
circumstances under which the department must disclose
certain information to the Attorney General to include
active investigations or pending civil or criminal
litigation involving prescribed controlled substances;
requiring the department to assign each patient a
unique identifying number when releasing certain
information; providing an exception; limiting the
information of a patient the department may release;
authorizing the release of specified information
shared with a state attorney only in response to a

discovery demand under certain circumstances;

providing an effective date.
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Be It Enacted by the Legislature of the State of Florida:

Section 1. Paragraph (b) of subsection (5) and subsection
(10) of section 893.055, Florida Statutes, are amended to read:

893.055 Prescription drug monitoring program.—

(5) The following entities may not directly access
information in the system, but may request information from the
program manager or designated program and support staff:

(b) The Attorney General for:

1. Medicaid fraud cases involving prescribed controlled
substances.

2. An active investigation or pending civil or criminal

litigation involving prescribed controlled substances other than

Medicaid fraud cases. When releasing information pursuant to

this subparagraph, the department must assign each patient whose

information is released a unique identifying number that does

not identify, or provide a reasonable basis to identify, the

patient to whom the identifying number is assigned. The

department may not release any patient information pursuant to

this subparagraph other than the patient’s unique identifying

number, year of birth, and the county, city, and zip code where

the patient resides.

(10) Information in the prescription drug monitoring
program’s system may be released only as provided in this
section and s. 893.0551.

(a) Except as provided in paragraph (b), the content of the

system is intended to be informational only. Information in the

system is not subject to discovery or introduction into evidence
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in any civil or administrative action against a prescriber,
dispenser, pharmacy, or patient arising out of matters that are
the subject of information in the system. The program manager
and authorized persons who participate in preparing, reviewing,
issuing, or any other activity related to management of the
system may not be permitted or required to testify in any such
civil or administrative action as to any findings,
recommendations, evaluations, opinions, or other actions taken

in connection with management of the system.

(b) The Attorney General may introduce information from the

system released to him or her pursuant to subparagraph (5) (b)2.

as evidence in a civil, criminal, or administrative action

against a dispenser or a pharmacy. The program manager and

authorized persons who participate in preparing, reviewing,

issuing, or any other activity related to the management of the

system may testify for purposes of authenticating the records

introduced into evidence pursuant to this paragraph.

Section 2. Paragraph (e) of subsection (3) and subsection
(6) of section 893.0551, Florida Statutes, are amended to read:

893.0551 Public records exemption for the prescription drug
monitoring program.—

(3) The department shall disclose such information to the
following persons or entities upon request and after using a
verification process to ensure the legitimacy of the request as
provided in s. 893.055:

(e) The Attorney General or his or her designee:

1. When working on Medicaid fraud cases involving
prescribed controlled substances or when the Attorney General

has initiated a review of specific identifiers of Medicaid fraud
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or specific identifiers that warrant a Medicaid investigation

regarding prescribed controlled substances. The Attorney

General’s Medicaid fraud investigators may not have direct

access to the department’s system. The Attorney General or his

or her designee may disclose to a criminal justice agency, as

defined in s. 119.011, only the information received from the

department that is relevant to an identified active

investigation that prompted the request for the information.

2. When pursuing an active investigation or pending civil

or criminal litigation involving

prescribed controlled

substances. Except for Medicaid fraud cases, when releasing

information pursuant to this subparagraph, the department must

assign each patient whose information is released a unique

identifying number that does not

identify, or provide a

reasonable basis to identify, the patient to whom the

identifying number is assigned.

The department may not release

any patient information pursuant

to this subparagraph other than

the patient’s unique identifying

number, year of birth, and the

county, city, and zip code where

the patient resides.

(6) An agency or person who

obtains any information

pursuant to this section must maintain the confidential and

exempt status of that information and may not disclose such

information unless authorized by

law. Information shared with a

state attorney pursuant to paragraph (3) (f), e paragraph

(3) (h), or with the Attorney General or his or her designee

pursuant to subparagraph (3) (e)2.

may be released only in

response to a discovery demand if such information is directly

related to the eximimat case for

requested. Unrelated information

which the information was

may be released only upon an
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117| order of a court of competent jurisdiction.

118 Section 3. This act shall take effect upon becoming a law.
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The Florida Senate

Committee Agenda Request

To: Senator David Simmons, Chair
Committee on Judiciary

Subject: Committee Agenda Request

Date: April 3, 2019

I respectfully request that Senate Bill #1700, relating to Prescribed Controlled Substances, be
placed on the:

] committee agenda at your earliest possible convenience.

DA next committee agenda.

T -

Senator Tom Lee
Florida Senate, District 20

File signed original with committee office $-020 (03/2004)
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COMMITTEE SUBSTITUTE - Substantial Changes

Summary:

CS/SB 1272 prohibits discrimination in the K-20 public education system against a student or
employee based on religion. The bill further provides that a public K-20 educational institution
must treat discrimination by student or employees resulting from institutional policies based on
anti-Semitism in the same way it treats discrimination based on race.

For purposes of the hate crime statute and the prohibition against discrimination in the K-20
public education system, the bill lists examples of conduct or speech evidencing anti-Semitism.

Il. Present Situation:
Non-Discrimination in Public Education

Section 1000.05, F.S., is a general non-discrimination statute relating to this state’s public school
system. It prohibits discrimination in this state’s public K-20 education system on the basis of
race, national origin, gender, disability, or marital status. As such, this section does not expressly
prohibit discrimination on the basis of religion.!

! Accordingly, s. 1002.20, F.S., which sets forth K-12 student and parent rights, does not include the right to be free from
religious discrimination, though it does include the right to be free from other types of discrimination, such as racial
discrimination.
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However, s. 1002.206, F.S., prohibits discrimination in public schools against a student, parent,

or school personnel based on a “religious viewpoint or religious expression.”? Beyond this broad

prohibition, the statute’s focus is on protecting the rights of students, staff, and others to express

their religious views and to participate in religious activities to the same extent that a person may

express secular views and engage in secular activities. Accordingly, the statute specifies that a

student may:

e Express his or her religious beliefs in coursework and in other ways “free from
discrimination”;

e Wear clothing, accessories, and jewelry that display a religious message or symbol to the
same extent that s student may wear items that display a secular message or symbol; and

e Pray or engage in religious activities or religious expression before, during, or after the
school day to the same extent that a student may engage in secular activities or expression.?

Moreover, a school district may not prevent its personnel from participating in student-initiated
religious activities on school grounds, and may not prohibit an outside group from using school
facilities merely because the group is religious.*

Effect of Proposed Changes:
Prohibiting Anti-Semitism in the Public School System

The bill amends s. 1000.05, F.S., to add discrimination based on religion to the forms of

discrimination which is prohibited in the public school system. Additionally, the bill requires that

discrimination in the public school system “by students or employees or resulting from

institutional policies motivated by anti-Semitic intent” be treated identically to “discrimination

motivated by race.” The bill declares that nothing in this provision shall be construed to:

e Diminish or infringe upon any right protected under the First Amendment to the United
States Constitution, or the State Constitution; or

e Conflict with federal or state discrimination laws.

For the purposes of s. 1000.05, F.S., the bill provides that “anti-Semitism” includes:

e A certain perception of the Jewish people, which may be expressed as hatred toward Jewish
people.

e Rhetorical and physical manifestations of anti-Semitism directed toward a person, his or her
property, or toward Jewish community institutions or religious facilities.

The bill provides that examples of anti-Semitism include:

e Calling for, aiding, or justifying the killing or harming of Jews, often in the name of a radical
ideology or an extremist view of religion.

e Making mendacious, dehumanizing, demonizing, or stereotypical allegations about Jews as
such or the power of Jews as a collective, especially, but not exclusively, the myth about a
world Jewish conspiracy or of Jews controlling the media, economy, government, or other
societal institutions.

2 Section 1002.206(2), F.S.
3 Section 1002.206(3)-(4), F.S.
4 Section 1002.206(4)(b)1., and (c), F.S.
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Accusing Jews as a people of being responsible for real or imagined wrongdoings committed
by a single Jewish person or group, the State of Israel, or even for acts committed by non-
Jews.

Accusing Jews as a people or the State of Israel of inventing or exaggerating the Holocaust.
Accusing Jewish citizens of being more loyal to Israel, or the alleged priorities of Jews
worldwide, than to the interest of their own nations.

The bill also provides that examples of anti-Semitism related to Israel include:

Demonizing Israel by using the symbols and images associated with classic anti-Semitism to
characterize Israel or Israelis, drawing comparisons of contemporary Israeli policy to that of
the Nazis, or blaming Israel for all inter-religious or political tensions.

Applying a double standard to Israel by requiring behavior of Israel that is not expected or
demanded of any other democratic nation, or focusing peace or human rights investigations
only on Israel.

Delegitimizing Israel by denying the Jewish people their right to self-determination and
denying Israel the right to exist.

Finally, the bill amends s. 1002.20, F.S., which describes student and parent rights within the K-
12 public school system, to specify that students and parents have a right to be free of
discrimination based on religion.

Effective Dates

The changes made by the bill to the hate crimes statute are effective October 1, 2019. The
remainder of the bill takes effect July 1, 2019.

Constitutional Issues:

A.

Municipality/County Mandates Restrictions:

This bill does not require counties or municipalities to spend funds or limit their authority
to raise revenue or receive state-shared revenues as specified in Article VII, s. 18 of the
Florida Constitution.

Public Records/Open Meetings Issues:
None.

Trust Funds Restrictions:

None.

State Tax or Fee Increases:

None.
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E. Other Constitutional Issues:
None identified.

V. Fiscal Impact Statement:

A. Tax/Fee Issues:
None.

B. Private Sector Impact:
None.

C. Government Sector Impact:

The Criminal Justice Impact Conference reviewed HB 741, a similar bill to SB 1272, to
determine the impact of the bill on prison beds. The conference determined that the bill
will have a positive insignificant impact on prison beds.>

VI. Technical Deficiencies:
None.
VII. Related Issues:
None.
VIII. Statutes Affected:

This bill substantially amends the following sections of the Florida Statutes: 1000.05, and
1002.20.

IX. Additional Information:

A. Committee Substitute — Statement of Substantial Changes:
(Summarizing differences between the Committee Substitute and the prior version of the bill.)

CS by Judiciary on April 8, 2019:

The committee substitute removes the definition of religion from the underlying bill.
Additionally, the committee substitute declares that its provision requiring public school
anti-Semitic discrimination to be treated identically to race-motivated discrimination is
consistent with the state and federal constitutions and other laws.

5 Criminal Justice Impact Conference, Narrative Analysis of HB 741 — Anti-Semitism (Similar to SB 1272) (Feb. 27, 2019),
http://edr.state.fl.us/Content/conferences/criminaljusticeimpact/HB741.pdf.
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B. Amendments:

None.

This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate.
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LEGISLATIVE ACTION
Senate . House
Comm: RCS
04/10/2019

The Committee on Judiciary (Gruters) recommended the following:
Senate Amendment (with title amendment)

Delete everything after the enacting clause
and insert:

Section 1. Present subsection (7) of section 1000.05,
Florida Statutes, is redesignated as subsection (8), a new
subsection (7) is added to that section, and paragraphs (a),

(b), (c), and (e) of subsection (2) are amended, to read:

1000.05 Discrimination against students and employees in
the Florida K-20 public education system prohibited; equality of

access required.—

Page 1 of 5
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(2) (a) Discrimination on the basis of race, ethnicity,
national origin, gender, disability, religion, or marital status
against a student or an employee in the state system of public
K-20 education is prohibited. No person in this state shall, on
the basis of race, ethnicity, national origin, gender,
disability, religion, or marital status, be excluded from
participation in, be denied the benefits of, or be subjected to
discrimination under any public K-20 education program or
activity, or in any employment conditions or practices,
conducted by a public educational institution that receives or
benefits from federal or state financial assistance.

(b) The criteria for admission to a program or course shall
not have the effect of restricting access by persons of a
particular race, ethnicity, national origin, gender, disability,
religion, or marital status.

(c) All public K-20 education classes shall be available to
all students without regard to race, ethnicity, national origin,
gender, disability, religion, or marital status; however, this
is not intended to eliminate the provision of programs designed
to meet the needs of students with limited proficiency in
English, gifted students, or students with disabilities or
programs tailored to students with specialized talents or
skills.

(e) Guidance services, counseling services, and financial
assistance services in the state public K-20 education system
shall be available to students equally. Guidance and counseling
services, materials, and promotional events shall stress access
to academic and career opportunities for students without regard

to race, ethnicity, national origin, gender, disability,

Page 2 of 5
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religion, or marital status.

(7) A public K-20 educational institution must treat

discrimination by students or employees or resulting from

institutional policies motivated by anti-Semitic intent in an

identical manner to discrimination motivated by race. For

purposes of this section, the term “anti-Semitism” includes a

certain perception of the Jewish people, which may be expressed

as hatred toward Jewish people, rhetorical and physical

manifestations of anti-Semitism directed toward a person, his or

her property, or toward Jewish community institutions or

religious facilities.

(a) Examples of anti-Semitism include:

1. Calling for, aiding, or justifying the killing or

harming of Jews, often in the name of a radical ideology or an

extremist view of religion.

2. Making mendacious, dehumanizing, demonizing, or

stereotypical allegations about Jews as such or the power of

Jews as a collective, especially, but not exclusively, the myth

about a world Jewish conspiracy or of Jews controlling the

media, economy, government, or other societal institutions.

3. Accusing Jews as a people of being responsible for real

or imagined wrongdoings committed by a single Jewish person or

group, the State of Israel, or even for acts committed by non-

Jews.

4. Accusing Jews as a people or the State of Israel of

inventing or exaggerating the Holocaust.

5. Accusing Jewish citizens of being more loyal to Israel,

or the alleged priorities of Jews worldwide, than to the

interest of their own nations.
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(b) Examples of anti-Semitism related to Israel include:

1. Demonizing Israel by using the symbols and images

associated with classic anti-Semitism to characterize Israel or

Israelis, drawing comparisons of contemporary Israeli policy to

that of the Nazis, or blaming Israel for all interreligious or

political tensions.

2. Applying a double standard to Israel by requiring

behavior of Israel that is not expected or demanded of any other

democratic nation, or focusing peace or human rights

investigations only on Israel.

3. Delegitimizing Israel by denying the Jewish people their

right to self-determination and denying Israel the right to

exist.

However, criticism of Israel that is similar to criticism toward

any other country may not be regarded as anti-Semitic.

(c) Nothing in this subsection shall be construed to

diminish or infringe upon any right protected under the First

Amendment to the United States Constitution, or the State

Constitution. Nothing in this subsection shall be construed to

conflict with federal or state discrimination laws.

Section 2. Subsection (7) of section 1002.20, Florida
Statutes, is amended to read:

1002.20 K-12 student and parent rights.—Parents of public
school students must receive accurate and timely information
regarding their child’s academic progress and must be informed
of ways they can help their child to succeed in school. K-12
students and their parents are afforded numerous statutory

rights including, but not limited to, the following:

Page 4 of 5
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(7) NONDISCRIMINATION.—All education programs, activities,
and opportunities offered by public educational institutions
must be made available without discrimination on the basis of
race, ethnicity, national origin, gender, disability, religion,
or marital status, in accordance with the provisions of s.
1000.05.

Section 3. This act shall take effect upon becoming a law.

================= T I T LE A MENIDMENT ================

And the title is amended as follows:
Delete everything before the enacting clause

and insert:

A bill to be entitled

An act relating to anti-Semitism; amending s. 1000.05,
F.S.; prohibiting discrimination in the Florida K-20
public education system based on religion; requiring
public K-20 educational institutions to take into
consideration anti-Semitism under certain instances of
discrimination; defining the term “anti-Semitism”;
providing an exception; providing construction;
amending s. 1002.20, F.S.; conforming provisions to

changes made by the act; providing an effective date.

Page 5 of 5
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By Senator Gruters

23-01559A-19

A bill to be entitled
An act relating to anti-Semitism; amending s. 775.085,
F.S.; specifying that the term “religion” includes
anti-Semitism; defining the term “anti-Semitism”;
specifying duties of law enforcement agencies;
providing construction; amending s. 1000.05, F.S.;
prohibiting discrimination in the Florida K-20 public
education system based on religion; requiring a public
K-20 educational institution to take into
consideration anti-Semitism under certain instances of
discrimination; defining the term “anti-Semitism”;
providing construction; amending s. 1002.20, F.S.;
conforming provisions to changes made by the act;

providing effective dates.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Effective October 1, 2019, section 775.085,
Florida Statutes, is amended to read:

775.085 Evidencing prejudice while committing offense;
reclassification.—

(1) (a) The penalty for any felony or misdemeanor shall be
reclassified as provided in this subsection if the commission of
such felony or misdemeanor evidences prejudice based on the
race, color, ancestry, ethnicity, religion, sexual orientation,
national origin, homeless status, or advanced age of the victim:

1. A misdemeanor of the second degree is reclassified to a

misdemeanor of the first degree.

2. A misdemeanor of the first degree is reclassified to a

Page 1 of 8
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3. A felony of the third degree is reclassified to a felony
of the second degree.

4. A felony of the second degree is reclassified to a
felony of the first degree.

5. A felony of the first degree is reclassified to a life
felony.

(b) As used in paragraph (a), the term:

1. “Advanced age” means that the victim is older than 65
years of age.

2. “Homeless status” means that the victim:

a. Lacks a fixed, regular, and adequate nighttime
residence; or

b. Has a primary nighttime residence that is:

(I) A supervised publicly or privately operated shelter
designed to provide temporary living accommodations; or

(IT) A public or private place not designed for, or
ordinarily used as, a regular sleeping accommodation for human
beings.

3. “Religion” includes, but is not limited to, anti-

Semitism. The term “anti-Semitism” means a perception of Jewish

people, which may be expressed as hatred toward Jewish people.

Rhetorical or physical manifestations of anti-Semitism may be

directed toward Jewish or non-Jewish individuals or their

property, or toward Jewish community institutions and religious

facilities. For purposes of this section, the term “anti-

Semitism” includes all of the following:

a. Calling for, aiding, or justifying the killing or

harming of Jewish people, often in the name of a radical

Page 2 of 8
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ideology or an extremist view of religion.

b. Making mendacious, dehumanizing, demonizing, or

stereotypical allegations about Jewish people as such or the

power of Jewish people as a collective, including allegations

such as the myth about a world Jewish conspiracy or of Jewish

people controlling the media, economy, government, or other

societal institutions.

c. Accusing the Jewish people as a people of being

responsible for real or imagined wrongdoing committed by a

single Jewish person or group, the State of Israel, or even for

acts committed by non-Jewish people.

d. Accusing the Jewish people as a people or the State of

Israel of inventing or exaggerating

the Holocaust.

e. Accusing Jewish citizens of

countries other than Israel

of being more loyal to Israel, or the alleged priorities of

Jewish people worldwide, than to the interest of their own

nations.

f. Demonizing Israel by using the symbols and images

associated with classic anti-Semitism to characterize Israel,

Israelis, drawing comparisons of contemporary Israeli policy to

that of the Nazis, or blaming Israel for all inter-religious or

political tensions.

g. Applying a double standard to Israel by requiring

behavior of Israel that is not expected or demanded of any other

democratic nation, or focusing peace or human rights

investigations only on Israel.

h. Delegitimizing Israel by denying the Jewish people their

right to self-determination and denying Israel the right to

exist.
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However, criticism of Israel which is similar to criticism

toward any other country may not be regarded as anti-Semitic.

(2) A person or organization that establishes by clear and
convincing evidence that it has been coerced, intimidated, or
threatened in violation of this section has a civil cause of
action for treble damages, an injunction, or any other
appropriate relief in law or in equity. Upon prevailing in such
civil action, the plaintiff may recover reasonable attorney fees
and costs.

(3) It is an essential element of this section that the
record reflect that the defendant perceived, knew, or had
reasonable grounds to know or perceive that the victim was
within the class delineated in this section.

(4) (a) In investigating an alleged violation of law, a law

enforcement agency shall take into consideration the

requirements of this section and the definition of anti-Semitism

for purposes of determining whether the alleged violation was

motivated by anti-Semitism or other intent sufficient to fall

within this section, consistent with federal statutes

prohibiting hate crimes.

(b) This section does not diminish or infringe upon any

right protected under the First Amendment to the Constitution of

the United States or the State Constitution. This section may

not be construed to conflict with federal or state

discrimination laws.

Section 2. Present subsection (7) of section 1000.05,
Florida Statutes, is redesignated as subsection (8), a new

subsection (7) is added to that section, and paragraphs (a),
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(b), (c), and (e) of subsection (2) of that section are amended,
to read:

1000.05 Discrimination against students and employees in
the Florida K-20 public education system prohibited; equality of
access required.—

(2) (a) Discrimination on the basis of race, ethnicity,
national origin, gender, disability, religion, or marital status
against a student or an employee in the state system of public
K-20 education is prohibited. No person in this state shall, on
the basis of race, ethnicity, national origin, gender,
disability, religion, or marital status, be excluded from
participation in, be denied the benefits of, or be subjected to
discrimination under any public K-20 education program or
activity, or in any employment conditions or practices,
conducted by a public educational institution that receives or
benefits from federal or state financial assistance.

(b) The criteria for admission to a program or course shall
not have the effect of restricting access by persons of a
particular race, ethnicity, national origin, gender, disability,
religion, or marital status.

(c) All public K-20 education classes shall be available to
all students without regard to race, ethnicity, national origin,
gender, disability, religion, or marital status; however, this
is not intended to eliminate the provision of programs designed
to meet the needs of students with limited proficiency in
English, gifted students, or students with disabilities or
programs tailored to students with specialized talents or
skills.

(e) Guidance services, counseling services, and financial
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assistance services in the state public K-20 education system
shall be available to students equally. Guidance and counseling
services, materials, and promotional events shall stress access
to academic and career opportunities for students without regard
to race, ethnicity, national origin, gender, disability,
religion, or marital status.

(7) A public K-20 educational institution must treat

discrimination by students or employees or resulting from

institutional policies based on anti-Semitism in an identical

manner to discrimination based on race. For purposes of this

section, the term “anti-Semitism” includes all of the following:

(a) A certain perception of the Jewish people, which may be

expressed as hatred toward Jewish people.

(b) Rhetorical and physical manifestations of anti-Semitism

directed toward a Jewish or non-Jewish individual or his or her

property or toward Jewish community institutions or religious

facilities.

(c) Calling for, aiding, or justifying the killing or

harming of a Jewish person, often in the name of a radical

ideology or an extremist view of religion.

(d) Making mendacious, dehumanizing, demonizing, or

stereotypical allegations about a Jewish person as such or the

power of the Jewish community as a collective, especially, but

not exclusively, the myth about a world Jewish conspiracy or of

the Jewish community controlling the media, economy, government

or other societal institutions.

(e) Accusing the Jewish people as a people of being

responsible for real or imagined wrongdoing committed by a

single Jewish person or group, by the State of Israel, or even
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for acts committed by non-Jewish people.

(f) Accusing the Jewish people as a people or the State of

Israel of inventing or exaggerating the Holocaust.

(g) Accusing Jewish citizens of being more loyal to Israel,

or the alleged priorities of Jewish people worldwide, than to

the interest of their own nations.

(h) Demonizing Israel by using the symbols and images

associated with classic anti-Semitism to characterize Israel,

Israelis, drawing comparisons of contemporary Israeli policy to

that of the Nazis, or blaming Israel for all inter-religious or

political tensions.

(i) Applying a double standard to Israel by requiring

behavior of Israel that is not expected or demanded of any other

democratic nation, or focusing peace or human rights

investigations only on Israel.

(j) Delegitimizing Israel by denying the Jewish people

their right to self-determination and denying Israel the right

to exist.

However, criticism of Israel that is similar to criticism toward

any other country may not be regarded as anti-Semitic.

Section 3. Subsection (7) of section 1002.20, Florida
Statutes, 1s amended to read:

1002.20 K-12 student and parent rights.—Parents of public
school students must receive accurate and timely information
regarding their child’s academic progress and must be informed
of ways they can help their child to succeed in school. K-12
students and their parents are afforded numerous statutory

rights including, but not limited to, the following:
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(7) NONDISCRIMINATION.—All education programs, activities,
and opportunities offered by public educational institutions
must be made available without discrimination on the basis of
race, ethnicity, national origin, gender, disability, religion,
or marital status, in accordance with the provisions of s.
1000.05.
Section 4. Except as expressly provided in this act, this

act shall take effect July 1, 2019.
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Summary:

SB 958 clarifies that under the Florida Fair Housing Act (FFHA) an alleged victim of housing

discrimination may file a civil action regardless of whether the victim has exhausted his or her

administrative remedies. Accordingly, the person may file a civil action regardless of whether:

e He or she has filed a complaint with the Florida Commission on Human Relations;

e The Commission has resolved a complaint (if the victim chose to file one); or

e Any particular amount of time has passed since the victim filed a complaint with the
Commission.

Under the bill, a victim may also proceed directly to filing a petition with the Division of
Administrative Hearings. However, if an administrative law judge has commenced a hearing on
the matter, the victim may not commence a civil action. Accordingly, it appears that a victim of
housing discrimination must essentially chose whether to pursue remedies in a judicial
proceeding or an administrative proceeding.

Il. Present Situation:
Overview

This state’s District Courts of Appeal have held that the Florida Fair Housing Act (FFHA)
requires an alleged victim of housing discrimination to exhaust his or her administrative
remedies before filing a civil action under the FFHA. However, federal District Courts (trial
courts) in Florida have repeatedly disagreed with this interpretation, as has the U.S. Department
of Housing and Urban Development (HUD).

HUD has also repeatedly stated that the FFHA, as interpreted by the DCAs, is inconsistent with
the federal Fair Housing Act. Accordingly, HUD has advised the Commission for several years
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that the Commission may be disqualified from receiving federal funding from HUD through the
Fair Housing Assistance Program if Florida law is not conformed to the federal act.

The Florida Fair Housing Act (FFHA)

Purpose of the FFHA

The FFHA prohibits a person from refusing to sell or rent, or otherwise make unavailable, a
dwelling to any person because of race, color, national origin, sex, handicap, familial status, or
religion.! In addition, the FFHA affords protection to persons who are pregnant or in the process
of becoming legal custodians of children of 18 years of age or younger, or persons who are
themselves handicapped or associated with a handicapped person.?

Timeline for Filing and Processing Claims

A person alleging discrimination under the FFHA has 1 year after the discriminatory housing
practice to file a complaint with the Commission.® The Commission has 100 days after receiving
the complaint to complete its investigation and issue a determination.* The Commission may also
decide to resolve the complaint and eliminate or correct the discriminatory housing practice
through conciliation.® If, within 180 days after a complaint is filed, the Commission has been
unable to obtain voluntary compliance, the victim may initiate a civil action or file petition for an
administrative determination.® If the Commission finds reasonable cause to believe that housing
discrimination has occurred, the claimant may request that the Attorney General bring an action
against the respondent.’

A civil action must be commenced within 2 years after the alleged discriminatory act occurred.®
The court may continue a civil case if conciliation efforts by the Commission or by the local
housing agency are likely to result in a satisfactory settlement.® If the court finds that a
discriminatory housing practice has occurred, the court must issue an order prohibiting the
practice and providing affirmative relief, which may include compensatory or punitive
damages.® If the Commission is unable to obtain voluntary compliance or has reasonable cause
to believe that a discriminatory act has occurred, the Commission may institute an administrative
proceeding. Alternatively, the aggrieved person may request administrative relief under ch. 120,
F.S., within 30 days after receiving notice that the Commission has concluded its investigation.!!

The Commission may institute a civil action if it is unable to achieve voluntary compliance with
the FFHA and the Commission is not required to have petitioned for an administrative hearing or

! Section 760.23(1), F.S.

2 Sections 760.23(6)-(9), F.S.

3 Section 760.34(1) and (2), F.S.
4 Section 760.34(1), F.S.

°1d.

b Section 760.34(4), F.S.

"1d.

8 Section 760.35(1), F.S.

°1d.

10 Section 760.35(2), F.S.
11 Section 760.35(3), F.S.
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exhausted its administrative remedies prior to bringing a civil action.!? Remedies available under
the FFHA include fines and actual and punitive damages.*® The court may also award reasonable
attorney fees and costs to the Commission.*

The Commission, or any local agency certified as substantially equivalent may institute a civil
action in an appropriate court if it is unable to obtain voluntary compliance with the local fair
housing law.%® The local agency does not have to petition for an administrative hearing or
exhaust its administrative remedies prior to bringing civil action.®

State and Federal Courts Disagree Regarding the Need to Exhaust Administrative
Remedies

In at least three cases, the District Courts of Appeal have held that a person must exhaust his or
her administrative remedies before filing a civil action alleging housing discrimination under the
FFHA.Y" However, the United States District Courts (federal trial courts) for the Middle and
Southern Districts of Florida have held the opposite.!8 The different outcomes are the result of
different interpretations of the FFHA, thus suggesting that the FFHA could be clearer as to
whether a person must exhaust his or her administrative remedies before filing a civil action.

The Fair Housing Assistance Program

Eligibility for Participation in the FHAP

The federal Fair Housing Assistance Program (FHAP) permits the United States Department of
Housing and Urban Development (HUD) to reimburse state and local agencies for services that
further the purposes of the federal Fair Housing Act.'® To be eligible for participation in the
FHAP, a state or local agency must enforce a fair housing law that is substantially equivalent to
the federal Fair Housing Act.?’ HUD will then certify these agencies as substantially equivalent,
qualifying the agencies for federal funding.?

12 Section 760.34(7)(a), F.S.

13 Fines are capped in a tiered system based on the number of prior violations of the Fair Housing Act: up to $10,000 if the
respondent has no prior findings of guilt under the Fair Housing Act; up to $25,000 if the respondent has had one prior
violation of the Fair Housing Act; and up to $50,000, if the respondent has had two or more violations of the Fair Housing
Act. Section 760.34(7)(b), F.S.

14 Section 760.34(7)(c), F.S.

15 Sections 760.22(9) and 760.34(8), F.S.

16 Section 760.34(8), F.S.

17 See Housing Opportunities Project v. SPV Realty, LC 212 So. 3d 419 (Fla. 3d DCA 2016); Belletete v. Halford, 886 So. 2d
308, 310 (Fla. 4th DCA 2004); Sun Harbor Homeowners’ Ass’n, Inc. v. Bonura, 95 So. 3d 262, 267 (Fla. 4th DCA 2012).
18 See Milsap v. Cornerstone Residential Mgmt., Inc., 2010 WL 427436 (S.D. Fla. 2010); Serota v. Carriage Hills
Condominium Ass’n, Inc. 2014 WL 3894264 (S.D. Fla. 2014); Floyd v. City of Sanibel, 2017 WL 78638 (S.D. Fla. 2017).
19 United States Department of Housing and Urban Development, Fair Housing Assistance Program (FHAP),
http://portal.hud.gov/hudportal/HUD?src=/program_offices/fair_housing_equal opp/partners/FHAP (last visited Apr. 4,
2019).

20 d.

21 d.
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The Florida Commission on Human Relations, and its Prospects for Continued Eligibility

In this state, the Florida Commission on Human Relations is the main agency certified as
substantially equivalent.?? Monies the Commission receives from HUD under the FHAP are
placed into the Commission’s Operating Trust Fund. However, HUD has warned the
Commission that it is at risk of suspension and withdrawal from the FHAP because the FFHA,
which the Commission administers, is not substantially equivalent to the federal Fair Housing
Act.? Particularly, HUD states that the laws are not substantially equivalent because the federal
Fair Housing Act permits a person alleging housing discrimination to file a civil action
regardless of whether he or she has exhausted administrative remedies, while the FFHA, as
interpreted by the DCASs, requires the exhaustion of administrative remedies before filing a civil
action.?

HUD’s Reimbursement of the Commission under the FHAP, by the Numbers

As part of the Fair Housing Assistance Program, HUD reimburses the Commission for resolving
housing cases. The reimbursement monies are placed into the Human Relation’s Operating Trust
Fund. In Fiscal Year 2017-18, these payments totaled $611,721, which was 49.89 % of the
Commission’s Operating Trust Fund.? In Fiscal Year 2017-18, the Commission received
$605,404 from HUD, which was 48.10 % of the Commission’s Operating Trust Fund for that
year.?®

Il. Effect of Proposed Changes:

The bill clarifies that under the Florida Fair Housing Act (FFHA) an alleged victim of housing

discrimination may file a civil action regardless of whether the victim has exhausted his or her

administrative remedies. Accordingly, the person may file a civil action regardless of whether:

e He or she has filed a complaint with the Florida Commission on Human Relations;

e The Commission has resolved a complaint (if the victim chose to file one); or

e Any particular amount of time has passed since the victim filed a complaint with the
Commission.

Under the bill, a victim may also proceed directly to filing a petition with the Division of
Administrative Hearings. However, if an administrative law judge has commenced a hearing on
the matter, the victim may not commence a civil action. Accordingly, it appears that a victim of

22 Six local agencies also qualify: the Broward County Office of Equal Opportunity, Jacksonville Human Rights
Commission, Office of Community Affairs — Human Relations Department (Orlando), Palm Beach County Office of Equal
Opportunity, Pinellas County Office of Human Rights, and City of Tampa Office of Community Relations. See United States
Department of Housing and Urban Development, Fair Housing Assistance Program (FHAP) Agencies,
http://portal.hud.gov/hudportal/HUD?src=/program_offices/fair_housing_equal_opp/partners/FHAP/agencies#FL (last
visited Apr. 4, 2019).

23 See Letter from Lynn Grosso, Acting Deputy Assistant Secretary for Enforcement and Programs, to Michelle Wilson,
Executive Director, Florida Commission on Human Relations (Mar. 16, 2016); Letter from Sara K. Pratt, Deputy Assistant
Secretary for Enforcement and Programs, to Michelle Wilson, Executive Director, Florida Commission on Human Relations
(July 2, 2015) (on file with the Senate Committee on Judiciary).

2d.

25 Email from Christopher Turner, Deputy Director of External and Legislative Affairs, Florida Commission on Human
Relations (April 5, 2019) (on file with the Senate Committee on Judiciary).

% |d.
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VI.

housing discrimination must essentially whether to pursue remedies in court or through an

administrative proceeding.

Constitutional Issues:

A.

Municipality/County Mandates Restrictions:

This bill does not require counties or municipalities to spend funds or limit their authority
to raise revenue or receive state-shared revenues as specified in Article VII, s. 18 of the

Florida Constitution.

Public Records/Open Meetings Issues:

None.
Trust Funds Restrictions:

None.

State Tax or Fee Increases:

None.

Other Constitutional Issues:

None identified.

Fiscal Impact Statement:

A.

Tax/Fee Issues:
None.
Private Sector Impact:

None.

Government Sector Impact:

The passage of the bill might be necessary to allow the Florida Commission on Human
Relations to continue to receive federal reimbursement for the Commission’s resolution
of housing discrimination cases. Without the bill, the Commission may be disqualified

from receiving this funding.

Technical Deficiencies:

None.
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VII. Related Issues:
None.
VIII. Statutes Affected:

This bill substantially amends the following sections of the Florida Statutes: 760.07, 760.34, and
760.35.

IX. Additional Information:

A. Committee Substitute — Statement of Changes:
(Summarizing differences between the Committee Substitute and the prior version of the bill.)
None.

B. Amendments:
None.

This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate.
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1 A bill to be entitled 30 read:
2 An act relating to housing discrimination; amending s. 31 760.07 Remedies for unlawful discrimination.—Any violation
3 760.07, F.S.; removing housing discrimination as a 32| of any Florida statute that makes mekinmg unlawful discrimination
4 cause of action for certain relief and damages 33| because of race, color, religion, gender, pregnancy, national
5 stemming from violations of the Florida Civil Rights 34 origin, age, handicap, or marital status in the areas of
6 Act of 1992; amending s. 760.34, F.S.; revising the 35 education, employment, hewsimegs or public accommodations gives
7 conditions under which an aggrieved person may 36| rise to a cause of action for all relief and damages described
8 commence a civil action in any appropriate court 37 in s. 760.11(5), unless greater damages are expressly provided
9 against a specified respondent to enforce specified 38 for. If the statute prohibiting unlawful discrimination provides
10 rights; providing that the aggrieved person does not 39 an administrative remedy, the action for equitable relief and
11 need to pursue certain other remedies before 40 damages provided for in this section may be initiated only after
12 commencing a civil action; making technical changes; 41| the plaintiff has exhausted his or her administrative remedy.
13 amending s. 760.35, F.S.; authorizing, rather than 42 The term “public accommodations” does not include lodge halls or
14 requiring, a civil action to commence within a 43 other similar facilities of private organizations which are made
15 specified period after an alleged discriminatory 44| available for public use occasionally or periodically. The right
16 housing practice; authorizing an aggrieved person to 45 to trial by jury is preserved in any case in which the plaintiff
17 commence a civil action regardless of whether a 46 is seeking actual or punitive damages.
18 specified complaint has been filed and regardless of 47 Section 2. Subsections (2) and (4) of section 760.34,
19 the status of any such complaint; prohibiting an 48 Florida Statutes, are amended, and subsections (5) and (6) of
20 aggrieved person from filing a specified action in 49| that section are republished, to read:
21 certain circumstances; providing an exception; 50 760.34 Enforcement.—
22 prohibiting an aggrieved person from commencing a 51 (2) Any person who files a complaint under subsection (1)
23 specified civil action if an administrative law judge 52| must do so be—fited within 1 year after the alleged
24 has commenced a hearing on the record on the 53| discriminatory housing practice occurred. The complaint must be
25 allegation; providing an effective date. 54 in writing and shall state the facts upon which the allegations
26 55| of a discriminatory housing practice are based. A complaint may
27| Be It Enacted by the Legislature of the State of Florida: 56| be reasonably and fairly amended at any time. A respondent may
28 57 file an answer to the complaint against him or her and, with the
29 Section 1. Section 760.07, Florida Statutes, is amended to 58 leave of the commission, which shall be granted whenever it
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would be reasonable and fair to do so, may amend his or her
answer at any time. Both the complaint and the answer must shaid
be verified.
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perser aggrieved person may commence a civil action in any
appropriate court against the respondent named in the complaint
or petition for an administrative determination pursuant to s.
760.35 to enforce the rights granted or protected by ss. 760.20-

760.37 and is not required to petition for an administrative

hearing or exhaust administrative remedies before commencing

such action. If, as a result of its investigation under
subsection (1), the commission finds there is reasonable cause
to believe that a discriminatory housing practice has occurred,
at the request of the person aggrieved, the Attorney General may
bring an action in the name of the state on behalf of the

aggrieved person to enforce theprevisieon £ ss. 760.20-760.37.

(5) In any proceeding brought pursuant to this section or
s. 760.35, the burden of proof is on the complainant.

(6) Whenever an action filed in court pursuant to this
section or s. 760.35 comes to trial, the commission shall
immediately terminate all efforts to obtain voluntary
compliance.

Section 3. Section 760.35, Florida Statutes, is amended to
read:

760.35 Civil actions and relief; administrative

procedures.—
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(1) An aggrieved person may commence a civil action shedd
be—ecommeneced no later than 2 years after an alleged

discriminatory housing practice has occurred. However, the court

shall continue a civil case brought pursuant to this section or
s. 760.34 from time to time before bringing it to trial if the
court believes that the conciliation efforts of the commission
or local agency are likely to result in satisfactory settlement
of the discriminatory housing practice complained of in the
complaint made to the commission or to the local agency and
which practice forms the basis for the action in court. Any
sale, encumbrance, or rental consummated before prier—te the
issuance of any court order issued under the authority of ss.
760.20-760.37 and involving a bona fide purchaser, encumbrancer,

or tenant without actual notice of the existence of the filing

of a complaint or civil action under the—provisien £ ss.
760.20-760.37 is shatt not be affected.

(2) An aggrieved person may commence a civil action under

this section regardless of whether a complaint has been filed

under s. 760.34(1) and regardless of the status of any such

complaint. If the commission has obtained a conciliation

agreement with the consent of an aggrieved person under s.

760.36, the aggrieved person may not file any action under this

section regarding the alleged discriminatory housing practice

that forms the basis for the complaint except for the purpose of

enforcing the terms of the conciliation agreement.

(3) An aggrieved person may not commence a civil action

under this section regarding an alleged discriminatory housing

practice if an administrative law judge has commenced a hearing

on the record on the allegation.
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(4)42)» If the court finds that a discriminatory housing
practice has occurred, it shall issue an order prohibiting the
practice and providing affirmative relief from the effects of
the practice, including injunctive and other equitable relief,
actual and punitive damages, and reasonable attorney atterrmeyls
fees and costs.

(5) (a)43)y+4a)> If the commission is unable to obtain
voluntary compliance with ss. 760.20-760.37 or has reasonable
cause to believe that a discriminatory practice has occurred:

1. The commission may institute an administrative
proceeding under chapter 120; or

2. The person aggrieved may request administrative relief
under chapter 120 within 30 days after receiving notice that the
commission has concluded its investigation under s. 760.34.

(b) Administrative hearings shall be conducted pursuant to
ss. 120.569 and 120.57(1). The respondent must be served written
notice by certified mail. If the administrative law judge finds
that a discriminatory housing practice has occurred or is about
to occur, he or she shall issue a recommended order to the
commission prohibiting the practice and recommending affirmative
relief from the effects of the practice, including quantifiable
damages and reasonable attorney attermeyls fees and costs. The
commission may adopt, reject, or modify a recommended order only
as provided under s. 120.57(1). Judgment for the amount of
damages and costs assessed pursuant to a final order by the
commission may be entered in any court having jurisdiction
thereof and may be enforced as any other Jjudgment.

(c) The district courts of appeal may, upon the filing of

appropriate notices of appeal, review final orders of the
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commission pursuant to s. 120.68. Costs or fees may not be
assessed against the commission in any appeal from a final order
issued by the commission under this subsection. Unless
specifically ordered by the court, the commencement of an appeal
does not suspend or stay an order of the commission.

(d) This subsection does not prevent any other legal or
administrative action provided by law.

Section 4. This act shall take effect upon becoming a law.
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The Florida Senate

Committee Agenda Request

To: Senator David Simmons, Chair
Judiciary Committee

Subject: Committee Agenda Request

Date: February 19, 2019

I respectfully request that Senate Bill # 958, relating to Housing Discrimination, be placed on
the:

< committee agenda at your earliest possible convenience.

] next commitiee agenda.

( . L)(,.l/\./\(/),-{ §‘ /{j—b{,dﬂ\f\
F

Senator Darryl Rouson
Florida Senate, District 19

File signed original with committee office $-020 (03/2004)




Stallard, Adam

From: Turner, Christopher <Christopher.Turner@fchr.myfiorida.com>
Sent: Friday, April 5, 2019 2:57 PM

To: Stallard, Adam

Subject: Information requested

Adam,

Please call me at the cell number listed below if you need anything additionally. Thank you.

-T:AII Flevenues

EEOC Federal Contract 653150 614.500

HUD Contract / Grant 605,404 611,721
HUD Registration 0 0
HUD percentage 0.4810 0.4989
Christopher C. Turner
Deputy Director of External and Legislative
Affairs

Florida Commission on Human Relations

4075 Esplanade Way, Room 110
Tallahassee, FLL 32399

0: 850-907-6848
¢: 850-901-8761
f: 850-487-1007

United in One Goal: Equal Opportunity
and Mutual Respect




Correspondence made or received in
conneciion with the transaction of official
business by a state agency, unless exempt or
made confidential by law, is considered a
public record and may be subject to
disclosure upon request.
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OFFICE OF FAIR HOUSING
AND EQUAL OPPORTUNITY July 2, 2015

Ms. Michelle Wilson

Executive Director

Florida Commission on Human Relations
2009 Apalachee Parkway

Tallahassee, FL. 323014857

Dear Ms. Wilson:

This letter pertains to the issue of the judicially-created requirement that Florida state court
plaintiffs exhaust their administrative remedies under the Florida Fair Housing Act (FFHA) as a
precondition to filing a claim in state court.’ While this issue has been the subject of
conespondence between HUD and the Florida Comm;ssmn on Human Retations (FCHR) since at
least 2008,% as of this date the issue remains unresolved.” By letter of July 10, 2013, FCHR was
advised that in order to ensure continued substantial equivalence between the FFHA and the federal
Fair Housing Act, and by extension, to ensure continued participation in the Fair Housing
Assistance Program, “Florida should enact an amendment or regulation effectively addressing this
issue prior to FCHR’s due date for recertification, which is {January 25, 2016]. ™

Pursuant to the regulations at 24 C.F.R. part 115 poverning participation in the Fair Housing
Assistance Program (FHAP), this letter will serve as official notification that HUD will proceed to
suspend the participation of the FCHR in the Fair Housing Assistance Program (FHAP) unless the
issue of exhaustion of administrative remedies is resolved to HUD’s satisfaction or before January -
25, 2016. HUD will continue to refer complaints to FCHR in the interim.

L Background

As you know, in 2004 the Florida District Court of Appeals for the Fourth District dismissed
a case brought by a plaintiff under the Florida Fair Housing Act alleging eviction because of a
disability. The court held that plaintiff was barred from filing in state court by the doctrine of
exhaustion of administrative remedies because he had not availed himself of the administrative
process afforded by the FFHA. The court’s holding was not based on any analysis of the FFHA,
which does not explicitly require exhaustion of administrative remedies. Rather, the court provided
a cursory analysis of what it considered to be an analogous provision of the Florida Civil Rights
Act. '

! Belletete v. Halford, 866 So.2d 308 (Fla. Dist. Ct. App. 2004)

2 Letter from Ken Carroll to Derick Daniel (May 1, 2008)

* FCHR has made several attempts to seek a legislative cure, however, none have been successful.

* Letter from Ken Carroll to Michelfle Wilson (Tuly 10, 2013); The date in the letter, December 23, 2015, is inaccurate;
FCHR’s current certification expires on January 25, 2016.

wiwww.hud gov espancl.hud.gov




The Belletete holding has been criticized by the Attorney General of Florida, and has been
rejected by the U.S. District Court for the Southern District of Florida.® It has, however, been
followed in Florida state courts, both in and outside of Florida’s fourth district. As set forth more
Fully below, the Belletete holding is fundamentatly inconsistent with both the letter and spirit of the
federal Fair Housing Act.

1L Analysis

A. Federal Statutory Language and Case Law

The ability to directly file a civil action was present in the original 1968 Fair Housing Act.
See, former 42 U.S.C. §3612(a)(“The rights granted by sections 803, 804, 805, and 806 may be
enforced by civil actions in appropriate United States district courts without regard to the amount in
controversy and in appropriate State or local courts of general jurisdiction.”). The Supreme Court,
in Gladstone, Realtors v. Village of Bellwood, 441 U.S. 91 (1979), squarely rejected an argument
that administrative exhaustion was required under the Act. Of particular note, the couit stated:

The most plausible inference to be drawn from Title VIII is that Congress intended to
provide all victims of Title VI violations two alternative mechanisms by which to seek
redress: immediate suit in federal district court, or a simple, inexpensive, informal
conciliation procedure, to be followed by litigation should conciliation fail.

Gladstone at 103-104.
In rejecting an administrative exhaustion requirement, the court stated:

[The Act] provides substantial and rather specific support for the view that $§810 and 812
are available to precisely the same class of plaintiffs ... There is no evidence that Congress
intended to condition access to the courts on a prior resort to the federal agency. To the
contrary, the history suggests that all Title VIII complaints were to have available immediate
judicial review. The alternative, administrative remedy was then offered as an option to
those who desired to use it.

Gladstone at 105-106.

The Supreme Court concluded that the Court of Appeals correctly interpreted §§3610 and
3612 as providing alternative remedies to precisely the same class of plaintiffs. The court reasoned
that this broad construction was consistent with both the language and legislative history of the Act.f

5 In Milsap. ef al. v. Cornerstone Residential Management, Inc., ef al., 2008 WL 1994840 (S.D. Fla. 2008}, the United
States District Court for the Southern District of Florida, relying on Belletete as the only state court case on the issue,
dismissed a familial status claim brought under the FFHA for failure to exhaust adminisirative remedies, On
reconsideration, in which the Florida Attorney General argued that Belletete was wrongly decided, the court reversed
itself and reinstated the FEHA claims. See, 2010 WL 427436 (5.D. Fla. 2010).

% The legislative history of the 1968 Fait Housing Act further supports complainants® direct access to courts without
filing an administrative complaint. In describing the enforcement of the Act, Representative Celler stated: “In addition
to administrative remedies, the bill authorizes immediate civil suits by private persons within 180 days after the alleged

2




In addition to Gladstone, considerable federal court precedent exists that recognizes a
complainant’s right to proceed directly to court without first pursuing a HUD complaint. See, e.g.,
Huntington Branch, NAACP v. Town of Huntington, 689 F.2d 391, 394 n.3 (2™ Cir. 1982)(citing
Gladstone, the court stated “appellants sued under Section 812 of the Act, a specific alternative to
Section 810 which allows plaintiffs to seek ‘immediate judicial review’ in a federal action.”); see
also, Royster v, Mattin, 562 F. Supp. 623, 624 (S.D. Ohio 1983 )(concludes that the complaint
procedures set forth in §36 10 are permissive and not mandatory and are recognized as distinct and
separate and alternative remedies to the filing of the law suit in district court); Oliver v. Foster, 524
F. Supp. 927, 929 (S.D. Tex. 1981)(“[Administrative and civil remedies] are independent remedies,
and the administrative remedies need not be exhausted prior to the filing of a civil action in federal
coutt.™); Crim v, Glover, 338 F.Supp. 823, 825 (S.D. Ohio 1972)(holding that Congress intended
the remedies provided for in §§3610 and 3612 to be separate and distinct, therefore, plaintiffs have
the right to bring a suit in federal district court alleging racial discrimination before exhausting or
attempting to exhaust the remedies provided for in §3610).

B. Florida Statutory Language and Case Law

As noted supra., the Florida Fair Housing Act does not expressly require the exhaustion of
administrative remedies as a precondition to filing a private civil action in state court, The relevant
portion of the FFHA (“Enforcement”) states:

Any person who claims to have been injured by a discriminatory housing practice or who
believes that he or she will be injured by a discriminatory housing practice that is about to
oceur may file a complaint with the commission,

Fla. Statutes § 760.34 (1) (emphasis added)

In fact, at least two provisions of the FFHA stand in direct opposition to the idea that
exhaustion of administrative remedies is a statutory requirement. First, the enforcement provisions
g0 on to state:

Whenever an action filed in court pursuant to this section or s. 760.35 comnes to trial, the
commission shall immediately terminate all efforts to obtain voluntary compliance.

Fla. Statutes § 760.34 (6)

This subsection explicitly anticipates that a complaint may be pending simultaneously in
both the administrative and judicial forum. Note that this provision is also completely consistent
with the federal law, in which the administrative forum is divested of jurisdiction only at such time
as a trial in court actually commences (“comes to trial”). Second, the section on “Civil actions and
relief” states:

discriminatory housing practice occurred ..." 114 Cong Rec. 9560 (1968). In addition, the House Judiciary Committee
Report stated: “Section 812 states what is apparently an alternative to the conciliation-then-litigation approach {of §8101:
an aggrieved person within 180 days after the alleged discriminatory practice occurred, may, withont complaining to
HUD, file an action in the appropriate U.S. district court.” Id. at 9612 (emphasis added).

3




A civil action shall be commenced no later than 2 years after an alleged discriminatory
housing practice has occurred. However, the court shall continue a civil case brought
pursuant to this section or s. 760.34 from time to time before bringing it to trial if the court
believes that the conciliation efforts of the comumission or local agency are likely to result in
satisfactory settlement of the discriminatory housing practice complained of in the
complaint made to the commiission or to the local agency and which practice forms the basis
for the action in court.

Fla, Statutes § 760.35 (1)

As with § 760.34(6) above, the only logical reading of this text indicates that a complaint
may be pending simultaneously in both the administrative and judicial forum. Thus, on the issue of
exhaustion of remedies the FFHA is, on its face, consistent with the federal Fair Housing Act. It is
only the judicial holding of Belletete and its progeny that endangers the continued substantial
equivalence of Florida's law and FCHR’s continued participation in the Fair Housing Assistance
Program.

Unfortunately, as noted above, the court in Belletete did not analyze the language or
legisiative intent of the FFHA in reaching its holding. While the holding has been rejected in
federal court (see, fn. 6), it remains the law in Florida courts. The Florida Supreme Court has held
that “[t]he decisions of the district courts of appeal represent the law of Florida unless and until they
are overriled by this Court.” See, Pardo v. State, 596 So. 2d 665, 666 (Fla. 1992).

Our research has uncovered at least two cases adopting Belletete in Florida’s Fourth District
Court of Appeals, see, State v. Leisure Village, Inc., 40 Fla. L. Weekly D934 (Fla. 4th DCA April
22, 2015); Sun Harbor Homeowners' Ass’n. v, Bonura, 95 So. 3d 262, 267 (Fla. 4th DCA 2012),
and we are aware of a similar ruling dismissing FEHA claims because of a failure to exhaust
administrative remedies in the Eleventh Judicial Circuit, HOPE v. SPV Realty, L.C., CASE NO.:
14-32184-CA-01 (April 30, 2015). Because the Eleventh Judicial District is covered by the Third
District Court of Appeals, this dismissal means that the Belletete holding has spread beyond the
Fourth District Court of Appeals.

1. Conclusion

Both the plain language of the Fair Housing Act and relevant case law clearly indicate that
the Act does not require administrative exhaustion prior to the filing of a private civil action.
Because of the importance that Congress ascribed to allowing individuals to pursue a private civil
action without having to first exhaust administrative remedies - in both the express text of the
federal Fair Housing Act and in its legislative history — the judicial interpretation of the Florida
statute that requires administrative exhaustion renders the Florida law fundamentally inconsistent

with federal law.

The Department hereby notifies FCHR that it will take action to suspend its participation in
the Fair Housing Assistance Program if the issue is not satisfactorily resolved through a statutory




amendment to the Florida Fair Housing Act on or before January 25, 2016.” HUD will continue to
refer complaints to FCHR in the interim. In the event the issue is not satisfactorily revised by the
deadline, HUD will proceed to suspension and ultimately to withdrawal from the program under
24 CFR. § 115211(b)2) and (3).

If you have any questions please contact Joseph Pelletier, Director, Fair Housing Assistance
Program. Mr, Pelletier can be reached at 202- 402-2126 or at Joseph.A Pelletier@hud.gov.

Sincerely,
Sara K. Pratt

Deputy Assistant Secretary for Enforcement
and Programs

cc: Carlos Osegueda, FHEO Region IV Director

" While the July 2013 letter from Ken Carroll indicates that a regufation may suffice, the Department believes that onfy a
legislative amendment to the statute wili be effective in resolving the issue. This position was also expressed in a March
2013 email from FCHR’s General Counsel,
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Michelle Wilson, Fxecutive Director
Florida Commission on Human Relations
4075 Esplanade Way Room 110
Tallahassee, FL. 32399

Subject: Florida Fair Housing Act - Exhaustion of Administrative Remedies
Dear Ms. Wilson:

This letter follows up on recent correspondence between HUD and the Florida Commmission
on Human Relations with respect to legislative revisions to the Florida Fair Housing Act necessary
to overcome the judicially-created requirement that Florida state court plaintiffs exhaust their
administrative remedies as a precondition to filing a housing discrimination claim in state court.

The Department has notified FCHR that unless such legislation was enacted on or before
March 12, 2016, FCHR risked suspension and withdrawal from the FHAP program. [ am aware of
the extensive efforts of FCHR to secure such legislation during the 2016 session of the Florida
General Assembly, which were unfortunately unsuccessful. I am also aware, however, that FCHR
is actively working with the appellant in a case pending in Florida’s Third District Court of Appeals
that, if successful, would create a split in Florida’s intermediate appellate courts ofi the issue. It is
my understanding that FCHR has filed an amicus brief with the Third DCA, and that oral ar suments
are scheduled in the very near future.

Taking all of the above into consideration, and in the absence of any intervening occurrence
or event, the Department will refrain from making any decision regarding suspension and
withdrawal during the pendency of the judicial proceedings. The Department values its existing
partnership with the Florida Commission on Human Relations and is hopeful that the issue will be
favorably resolved by the courts. If you have any questions please contact Joseph Pelletier,
Director, Fair Housing Assistance Program. Mr. Pelletier can be reached at (202) 402-2126 or at
Joseph A Pelletier@hud.gov.

Sincerply,

ynn Grosso, Acting Deputly Assistant Secretary
for Enforcement and Programs

ce: Carlos Osegueda, FHEO Region IV Director

www.hud.gov espanol.hud.gov
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The Florida Senate

BILL ANALYSIS AND FISCAL IMPACT STATEMENT

(This document is based on the provisions contained in the legislation as of the latest date listed below.)

Prepared By: The Professional Staff of the Committee on Judiciary

BILL: CS/CS/SB 772

INTRODUCER: Judiciary Committee; Banking and Insurance Committee; and Senator Stargel

SUBJECT: Liens Against Motor Vehicles and Vessels
DATE: April 10, 2019 REVISED:
ANALYST STAFF DIRECTOR REFERENCE ACTION
1. Matiyow Knudson Bl Fav/CS
2. Davis Cibula JU Fav/CS
3. RC

Please see Section IX. for Additional Information:

COMMITTEE SUBSTITUTE - Substantial Changes

Summary:

CS/CS/SB 772 revises several vehicle and vessel lien statutes used by motor vehicle repair shops

and towing-storage companies to recover their costs.

The bill:

e Allows a lienholder to post a bond and obtain the release of a vehicle subject to a motor
vehicle repair shop lien claimed for repair work;

e Requires additional information that must be included in notices of liens for recovering,

towing, or storing vehicles and vessels and notices for enforcing a lien by selling a motor

vehicle;

Revises procedures for identifying unknown vehicle and vessel owners and lienholders;

Requires notices of claim of lien and sale to be sent within specified timeframes;

Allows both electronic and paper title to evidence an interest in a vehicle or vessel;

Requires repair shops to allow inspection of vehicles subject to a sale to enforce a lien

following a written inspection request;

e Requires motor vehicle repair shops to release all personal property found in the vehicle to
the owner or lienholder;

e Permits administrative fees of no more than $250 that may be added to the amount due for
storage, repairs, adjustments, or modifications to vehicles;

e Allows owners and lienholders to post a bond for the release of a vehicle or vessel subject to
a claim of lien for towing and storage charges at any time before the sale of the vehicle or
vessel;
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e Requires lienors to file specified documentation with the Department of Highway Safety and
Motor Vehicles (DHSMV) prior to transferring title to a vehicle or vessel sold to satisfy a
lien for repairs, towing, or storage;

e Prohibits the DHSMV from transferring title to a vehicle or vessel without certain required
documents; and

e Requires a third-party mailing service certified by the DHSMV to send all notices of lien and
sale.

The bill provides an effective date of January 1, 2020.
Il. Present Situation:
Liens

Liens are claims against property that evidence a debt, obligation, or duty. Liens can be created
by judgment, equity, agreement, or statute. The rights and duties of a lienholder depend on the
type of lien created and are generally set out in the order, agreement, or statute creating the lien.

Motor vehicle repair shops (repair shops) may place liens on motor vehicles (vehicles) for labor
or services performed on the vehicles under a written repair estimate to recover the costs of
repair and storage. Similarly, the operators of towing and storage companies (towing-storage
operators) may place liens on vehicles or vessels to recover the costs of towing and storage.
Notice of the claim of lien must be sent to interested parties by certified mail within a specified
timeframe, and the vehicle or vessel may be sold if no one claims it or the balance owed for
repairs, towing, or storage remains unpaid. Notice of the sale must be sent to interested parties
and published in a newspaper in the county where the sale is to occur prior to the date of the sale.

Motor Vehicle Repair Shops

Motor vehicle repair shops® (repair shops) are regulated by the Department of Agriculture and
Consumer Services under the Florida Motor Vehicle Repair Act,2 which requires all repair shops,
with minor exceptions, to register with the Department of Agriculture and Consumer Services.

When a customer? requests that a repair shop perform repairs to a motor vehicle* (vehicle) that
will cost more than $100, the repair shop must prepare a written estimate of the cost of the

! Section 559.903(6), F.S., defines “motor vehicle repair shop” as any person who, for compensation, engages or attempts to
engage in the repair of motor vehicles owned by other persons and includes, but is not limited to: mobile motor vehicle repair
shops, motor vehicle and recreational vehicle dealers; garages; service stations; self-employed individuals; truck stops; paint
and body shops; brake, muffler, or transmission shops; and shops doing glass work.

2 Ss. 559.901 through 559.9221, F.S.

3 “Customer” means the person who signs the written repair estimate or any other person whom the person who signs the
written repair estimate designates on the written repair estimate as a person who may authorize repair work. S. 559.903(1),
F.S.

4 “Motor vehicle” means an automobile, motorcycle, truck, trailer, semitrailer, truck tractor and semitrailer combination, or
any other vehicle operated on the roads of this state, used to transport persons and property, and propelled by power other
than muscular power. “Motor vehicle” also means a recreational vehicle primarily used as temporary living quarters for
recreational, camping, or travel use, which either has its own motive power or is mounted on or drawn by another vehicle.

S. 320.01(1)(a) and (b), F.S.
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repairs before beginning any work, unless the customer waives his or her right to such an
estimate.® Following the completion of any repairs, the repair shop must give each customer a
legible copy of an invoice for the repairs.®

Unlawful Acts and Practices

It is unlawful for any repair shop or its employees to:

e Make or charge for repairs not expressly or impliedly authorized by the customer;’
e Misrepresent that repairs have been made to a vehicle;®

e Fraudulently alter a customer contract, estimate, invoice, or other document;® or

e Make or authorize a false, deceptive, or misleading written or oral statement.*°

Liens Claimed by Motor Vehicle Repair Shop

Claim of Lien; Notice

At any time after completion of repairs made to a motor vehicle under a written estimate, a repair
shop may claim a lien on the vehicle for the cost of the repairs.'! A repair shop must give notice
of a claim of lien to:
e The registered owner of the vehicle;
e The customer listed on the repair order; and
e All other persons claiming an interest in or lien on the vehicle, as disclosed by the records of:
o The Department of Highway Safety and Motor Vehicles (DHSMV); and
o Any corresponding agency in another state in which the vehicle is identified as being
titled or registered by the National Motor Vehicle Title Information System*? (NMVTIS)
or an equivalent commercially available system.!3

The notice of claim of lien must be sent by certified mail within 7 business days, excluding

Saturdays and Sundays, from the date storage charges begin to accrue and must contain:

e The vehicle’s description;**

e The name and address of the vehicle’s owner, the customer listed on the repair order, and any
person claiming an interest in or lien on the vehicle; ™

% Ss. 559.905(1) and 559.905(3), F.S.

6S.559.911, F.S.

7S.559.920(2), F.S.

8S.559.920(3), F.S.

% S.559.920(6), F.S.

105, 559.920(8), F.S.

1 This is a possessory lien, meaning a repair shop can only claim a lien on a vehicle if it has actual or constructive possession
of the vehicle. Ss. 713.58(1) and (3), F.S.; State v. Miller, 373 So0.2d 677, 678 (Fla. 1979) (“appellee invoked the provisions
of s. 713.58, F.S., which grants a possessory lien in favor of persons providing labor and services on personal property”).

12 “National Motor Vehicle Title Information System” means the federally authorized electronic National Motor Vehicle Title
Information System. S. 713.78(1)(d), F.S.

13 “Equivalent commercially available system” means a service that charges a fee to provide vehicle information and that, at a
minimum, maintains records from those states participating in data sharing with the NMVTIS. Sections 718.78(1)(e) and
713.78(4)(a), F.S.

148, 713.585(1)(a), F.S.

155, 713.585(1)(b), F.S.
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e The repair shop’s name, address, and telephone number;®
e The date, time, and location of proposed or scheduled sale of the vehicle, if known;” and
e Notice that:

o The repair shop claims a lien on the vehicle for labor and services performed and storage
charges, if any, and the amount that, if paid, would satisfy the lien;®

o The lien is subject to enforcement and the vehicle may be sold to satisfy the lien;®

o The owner of the vehicle or any person claiming an interest in or lien on the vehicle has a
right to a hearing at any time before the sale;%

o The owner of the vehicle has a right to recover possession of the vehicle without
instituting judicial proceedings by posting a bond;?!

o Any proceeds from the sale of the vehicle remaining after payment of the amount claimed
to be owed to the lienor will be deposited with the clerk of the circuit court for
disposition;?? and

o A lienholder, if any, has the right to demand a hearing or to post a bond.?

If a repair shop fails to give notice of the claim of lien to any person claiming a lien on the
vehicle within 7 business days after the storage charges begin to accrue, the repair shop is
precluded from charging for more than 7 days of storage.?* However, failure to timely provide
the notice does not affect charges owed for repairs.?®

Unidentified Owner or Lienholder

A repair shop that cannot identify a vehicle’s owner or lienholder must, after 7 business days
from the date storage charges begin to accrue on the vehicle, notify local law enforcement by
certified mail or acknowledged hand delivery that:

e The repair shop was unable to identify the owner or lienholder;

e A physical search of the vehicle did not disclose ownership information; and

e The repair shop made a good faith effort to identify the owner or lienholder.?®

A good faith effort means the repair shop checked the:

e DHSMYV database for the identity of the owner and lienholder;?’

e NMVTIS or an equivalent commercially available system to determine the state of
registration if there is no current registration on file with the DHSMV;?8 and

e Vehicle for:

1,
17 S.
18 S.
19 S.
20 S.
21 S.
22 S.
23 S.
24 S.

% d.

713.585(1)(c), F.S.
713.585(1)(f), F.S.
713.585(1)(d), F.S.
713.585(1)(e), F.S.
713.585(1)(g), F.S.
713.585(1)(h), F.S.
713.585(1)(i), F.S.
713.585(1)(j), F.S.
713.585(13), F.S.

23, 713.585(2), F.S.
2. 713.585(2)(a), F.S.
283, 713.585(2)(b), F.S.
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o Any type of tag, tag record, temporary tag, or regular tag;?°

o An inspection sticker or other stickers and decals that could indicate the state of possible
registration;* and

o Any papers that could be in the glove box, trunk, or other areas for the state of
registration.3

Failure of the repair shop to make a good faith effort to identify the owner or lienholder of the
vehicle precludes it from assessing any storage charges.*?

Inspection of Vehicle; Release of Personal Property

Currently, registered owners, customers, and persons claiming an interest in or lien on a vehicle
on which a repair shop claims a lien for repairs and storage do not have a statutory right to
inspect the vehicle. Neither do they have an express statutory right to retrieve personal property
left in a vehicle at the time the vehicle came into the possession of a repair shop before the
release of the vehicle. Further, repair shops are not required to accept title® in a specified form
as evidence of a person’s interest in a vehicle.

Bond to Release Vehicle

A customer may have his or her vehicle released from a lien claimed by a repair shop for repair
work performed under a written estimate by filing with the clerk of the court in the circuit in
which the repairs occurred a bond, payable to the shop claiming the lien and conditioned for the
payment of any judgment which may be entered on the lien.3* When a customer posts such a
bond, the clerk of the court must notify the repair shop of the bond and direct the repair shop to
release the vehicle.®® The shop has 60 days to file suit to recover the bond, or else the bond will
be discharged.®® The prevailing party in the suit may be awarded damages, court costs, and
reasonable attorney fees.®’

A customer may also initiate judicial proceedings against a repair shop that does not release or
return the vehicle after receiving notice of the bond and a directive to do so.% If the customer
prevails in such proceedings, he or she may be entitled to damages, court costs, and reasonable
attorney fees.®® If the repair shop prevails, the repair shop may be entitled to its reasonable
attorney fees.*°

2 5, 713.585(2)(c), F.S.

305, 713.585(2)(d), F.S.

315, 713.585(2)(e), F.S.

823, 713.585(13), F.S.

33 Section 319.001(1), F.S., defines “certificate of title” as the record that evidences ownership of a vehicle, and can be either
a paper certificate authorized by the DHSMV or an electronic certificate stored in the DHSMV database.

33,559.917(1)(a), F.S.

35 Id

% 3, 559.917(1)(b), F.S.
37 ld

%S, 559.917(2), F.S.
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However, persons of record claiming a lien against a vehicle are not entitled to post a bond for
the release of the vehicle or to initiate judicial proceedings pursuant to this section.

Sale of the Vehicle; Notice

If the date of the sale was not included in the notice of claim of lien, the repair shop must send a
notice of sale by certified mail, no less than 15 days before the date of the sale, to:
e The customer listed on the repair order; and
e All other persons claiming an interest in or lien on the vehicle, as disclosed by the records of:
o The DHSMV; or
o A corresponding agency of any other state in which the vehicle appears to have been
registered after checking the NMVTIS or an equivalent commercially available system.*

The repair shop must also publish notice of the time and place of the sale, at least 15 days before
the date of the sale, in a newspaper of general circulation in the county in which the vehicle is
held.*?

Proceeds of Sale

Following the sale of a vehicle to satisfy a lien for repairs or storage, the repair shop must
deposit the proceeds of the sale, minus the amount owed for repairs and storage and all
reasonable costs incurred in conducting the sale, with the clerk of the circuit court.** The clerk of
the circuit court must hold the proceeds for the owner of the vehicle or any lienholder whose lien
is discharged by the sale and may disburse the proceeds only upon a court order.**

Transfer of Title

When a vehicle is sold to satisfy a lien for repairs or storage, the purchaser takes title to the
vehicle free and clear of all liens unless otherwise provided by court order.

To transfer title to the vehicle following a sale, the repair shop must file with the DHSMV:

e A certified copy of:
o The certificate of compliance filed with the clerk of court; and
o The report of sale;

e Proof of the required check of the NMVTIS or an equivalent commercially available system;
and

e Any other proof required by DHSMV rules and regulations.*®

4§, 713.585(3), F.S.
2., 713.585(4), F.S.
433, 713.585(8), F.S.
1,

%3, 713.585(12), F.S.
% 3. 713.585(9), F.S.
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Towing and Wrecker Companies

Towing and wrecker companies are licensed and regulated by the counties in which they operate
and are regulated by county ordinances.*” These ordinances may establish license application
procedures and fees, maximum towing rates, towing authorization requirements, and penalties
for ordinance violations, among other things.*®

There is no right at common law to a lien on a vehicle or vessel for towing and storage charges.*°
Such a lien is instead a statutory creation.*

Liens for Recovering, Towing, or Storing Vehicles and Vessels

Claim of Lien; Notice

A person who regularly engages in transporting vehicles® or vessels®? by wrecker,> tow truck,

or car carrier (towing-storage operator) may claim a lien for reasonable towing and storage fees

upon any vehicle or vessel recovered, removed, or stored for more than 6 hours at the request of:

e The owner of the vehicle or vessel;>*

e The owner or lessor, or a person authorized by the owner or lessor, of property on which the
vehicle or vessel is wrongfully parked;>

e A landlord, or a person authorized by a landlord, when the vehicle or vessel remained on
leased premises after the tenancy terminated;® or

e A law enforcement agency.®’

A towing-storage operator who claims a lien for recovery, towing, or storing services must send
notice of the claim of lien to:
e The registered owner;
e The insurance company insuring the vehicle or vessel; and
e All persons claiming a lien on the vehicle or vessel, as disclosed by the records of:
o The DHSMV; or

47 See, e.g., Hillsborough County, Towing Companies, https://www.hillsboroughcounty.org/en/residents/citizens/consumer-
issues/towing-companies (last visited March 21, 2019); Orange County, Towing Information,
http://www.orangecountyfl.net/traffictransportation/towingandparkinginformation/towinginformation.aspx#. XHdwbVxKiUk
(last visited March 21, 2019).

48 See, e.g., Miami-Dade County, Towing License,
https://www8.miamidade.gov/global/license.page?Mduid_license=1ic1495741572333567 (last visited March 21, 2019).

9 Fla. Jur. 2d Liens for Recovering, Towing, or Storing Vehicle, Generally s. 31.

'S, 713.78, F.S.

51 “Vehicle” means any mobile item, whether motorized or not, which is mounted on wheels. S. 713.78(1)(a), F.S.

52 “Vessel” means every description of watercraft, barge, and airboat used or capable of being used as a means of
transportation on water, other than a seaplane or a “documented vessel” as defined in s. 327.02, F.S., and s. 713.78(1)(b), F.S.
%3 “Wrecker” means any truck or other vehicle which is used to tow, carry, or otherwise transport motor vehicles or vessels
upon the streets and highways of this state and which is equipped for that purpose with a boom, winch, car carrier, or other
similar equipment. S. 713.78(1)(c), F.S.

% S.713.78(2)(a), F.S.

553, 713.78(2)(b), F.S. Removal must comply with s. 715.07, F.S.

%6 3. 713.78(2)(c), F.S. Removal must comply with ss. 83.806 or 715.104, F.S.

578, 713.78(2)(d), F.S.
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o Any corresponding agency in another state in which the vehicle is identified as being
titled or registered by the NMVTIS or an equivalent commercially available system.5®

The notice of claim of lien must be sent by certified mail within 7 business days after the date of
storage of the vehicle or vessel and state:

The towing-storage operator possesses the vehicle or vessel;

That a lien is claimed on the vehicle or vessel,

That charges have accrued, and the amount of the charges;

That the lien is subject to enforcement by law;

That the owner and any lienholder have the right to a hearing; and

That any vehicle or vessel that remains unclaimed, or for which the charges remain unpaid,
may be sold.>®

If a law enforcement agency authorized a towing-storage operator to remove a vehicle or vessel,
or a towing-storage operator notifies a law enforcement agency of possession of a towed vehicle
or vessel,% the law enforcement agency where the vehicle or vessel is stored must contact the
DHSMV, or the appropriate agency in the state of registration, if known, within 24 hours and
provide a full description of the vehicle or vessel.5! The DHSMV, or appropriate state agency,
must search its records to determine the identity of the owner, the company insuring the vehicle
or vessel, and any lienholders and provide the information to the law enforcement agency within
72 hours.%? The towing-storage operator must obtain such information from the law enforcement
agency within 5 days after the date of storage and provide the required notice.®

Unidentified Owner or Lienholder

Any towing-storage operator who cannot identify the owner or lienholder of a vehicle or vessel
must, after 7 working days of the initial tow or storage, notify law enforcement in the jurisdiction
where the vehicle or vessel is stored by certified mail or acknowledged hand delivery that:

e The towing-storage operator was unable to identify the owner or lienholder;

e A physical search of the vehicle or vessel did not disclose ownership information; and

e The towing-storage operator made a good faith effort to identify the owner or lienholder.®*

A good faith effort means the towing-storage operated checked the:
e DHSMV database;®

8 S, 713.78(4)(a), F.S.

%98, 713.78(4)(c), F.S.

80 Within 30 minutes after completion of a tow or removal from private property without the consent of the registered owner
or other legally authorized person, a towing-storage operator must notify the municipal police department, or, in an
unincorporated area, the sheriff, of the tow or removal, the storage site, the time of the tow or removal, and the make, model,
color, and license plate number of the vehicle or description and registration number of the vessel. S. 715.07(2)(a)2., F.S.
61S. 713.78(4)(b), F.S.

62 ld

6 |q.
o S. 713.78(4)(d), F.S.
6 S. 713.78(4)(d) L., F.S.
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e Electronic NMVTIS or an equivalent commercially available system to determine the state of
registration when there is not a current registration record for the vehicle on file with the
DHSMV;

e Vehicle or vessel for:

o Any type of tag, tag record, temporary tag, or regular tag;®’

o An inspection sticker or other stickers and decals that may indicate the state of
registration;®®

o Any papers that may be in the glove box, trunk, or other areas for a state registration;%®
and

o A vehicle identification number,’ a vessel registration number,’* or a hull identification
number;’?

e |f towed at the request of law enforcement, any law enforcement report:

o For atag number or other information identifying the vehicle or vessel, if the vessel was
towed at the request of a law enforcement officer;"

o To see if any driver’s license information indicates an out-of-state address, if there is no
address on the impound report;’* and

o Trip sheet or tow ticket of the tow truck operator to see if a tag was on the vehicle or
vessel at the beginning of the tow.”

Failure of the towing-storage operator to make a good faith effort to identify the owner or
lienholder of the vehicle or vessel precludes the towing-storage operator from assessing any
storage charges.’®

Inspection of Vehicles and Vessels; Release of Property

A towing-storage operator must permit vehicle or vessel owners, lienholders, insurance company
representatives, or their agents,’” to inspect the towed vehicle or vessel.”® A towing-storage
operator must also release to the owner, lienholder, or the agent of the owner or lienholder all
personal property not affixed to a vehicle or vessel that was in the vehicle or vessel at the time
the towing-storage operator obtained possession of it.”> However, the towing-storage operator is
not required to accept an electronic title as proof of ownership or lien; thus, the towing-storage
operator may require parties wishing to inspect the vehicle or vessel to present a paper title
before allowing the inspection.

6 S, 713.78(4)(d)2., F.S.

67S. 713.78(4)(d)3., F.S.

68, 713.78(4)(d)7., F.S.

89S, 713.78(4)(d)8., F.S.

'S, 713.78(4)(d)9., F.S.

15, 713.78(4)(d)10., F.S.

25, 713.78(4)(d)11., F.S.
8S.713.78(4)(d)4., F.S.

4 S.713.78(4)(d)6., F.S.

5S. 713.78(4)(d)5., F.S.
8S.713.78(9), F.S.

7 An agency is evidenced by an original writing acknowledged by the owner before a notary public or other person
empowered by law to administer oaths.
83, 713.78(10), F.S.

®d.
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Bond to Release Vehicle or Vessel

The owner or lienholder of a vehicle or vessel subject to a lien for towing and storage charges
may, within 10 days after learning of the location of the vehicle or vessel, file a complaint in the
county court of the county where the vehicle or vessel is stored to determine whether the vehicle
or vessel was wrongfully taken or withheld.®® The vehicle or vessel must be released if, after
filing a complaint, the owner or lienholder files a bond with the clerk of the court to ensure the
payment of charges owed for towing and storage should the owner or lienholder not prevail in
litigation.8! After posting bond, the clerk must issue a notice of the bond to the towing-storage
operator and direct the towing-storage operator to release the vehicle or vessel.?

Sale of Vehicles and Vessels; Notice

A towing-storage operator may sell at public auction a stored vehicle or vessel which remains
unclaimed, or for which charges for recovery, towing, or storage remain unpaid, after:

e 35 days from the date of storage if the vehicle or vessel is more than 3 years old; or

e 50 days from the date of storage if the vehicle or vessel is 3 years old or less.®

If a law enforcement agency notified of a towing-storage operator’s inability to identify an owner
or lienholder pursuant to s. 713.78(4)(d), F.S., fails to respond to such notice prior to the date of
sale, the towing-storage operator may proceed with the sale.®*

If the date of the sale was not included in the notice of claim of lien, the towing-storage operator

must send a notice of sale by certified mail, no less than 15 days before the date of the sale, to:

e The person in whose name the vehicle or vessel is registered; and

e All persons claiming a lien on the vehicle or vessel as shown in the records of the DHSMV
or any corresponding agency in any other state in which the vehicle is identified as being
titled by a records check of the NMVTIS or an equivalent commercially available system.&

The towing-storage operator must also publish notice of the time and place of the sale, at least
10 days before the date of the sale, in a newspaper of general circulation in the county where the
sale will occur.®

Proceeds of Sale

If the owner or lienholder of the vehicle or vessel sold at auction is absent, the proceeds of the
sale of the vehicle or vessel, minus any reasonable towing and storage charges owed and costs of
the sale, must be deposited with the clerk of the court for the county where the sale occurred.®’
The clerk must hold the proceeds for the benefit of the owner or lienholder whose interest in the
vehicle or vessel was destroyed by the sale.®

805, 713.78(5)(a), F.S.
815, 713.78(5)(b), F.S

81d.

8. 713.78(6), F.S.

8 Department of Highway Safety and Motor Vehicles, Procedure TL-26-09.
8 1d., Exhibits D and E; Section 713.78(6), F.S.

8 g, 713.78(6), F.S.

871d.
81d.
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Transfer of Title

Title to a vehicle or vessel sold to satisfy a lien for recovery, towing, or storage transfers to the
purchaser free of all liens unless otherwise provided by court order.8® To transfer title to such a
vehicle, the towing-storage operator must apply to the tax collector or local license plate
agency.® However, if the vehicle does not sell, the towing-storage operator must apply for a
certificate of title in its own name.%

Fraud Allegations

Some repair shops and towing-storage operators have been accused of exploiting existing lien
law by dishonestly placing a lien on a customer’s vehicle or even selling a customer’s vehicle
without properly notifying an existing lienholder of the new lien or the impending sale of the
vehicle. These practices allegedly take several forms, some of which are fraudulently inflating
charges or charging for services that were not provided, while billing the consumer and placing a
lien on the vehicle.®?

In some instances, lenders allegedly receive an envelope by certified mail, sign for its receipt,
and open it to discover the envelope is empty or contains meaningless documents. However, the
service provider may use the signed certified mail receipt as proof the lender received a notice of
claim of lien and proceed with the sale of the vehicle when it goes unclaimed. In this situation, a
lender is effectively denied the opportunity to satisfy the lien or challenge it in court and may be
ultimately forced to abandon its interest in the vehicle because it failed to take action within
statutorily prescribed timeframes.

Another allegation is that in other instances, the service provider gives proper notice of claim of
lien to the owner, lender, and other interested parties; however, the costs associated with the
services provided may be fraudulent or significantly inflated. In such cases, the cost to satisfy the
lien may exceed the amount owed to the lender by the owner and, in some cases, the market
value of the vehicle. Lenders receiving notice of lien in these circumstances must decide whether
to satisfy the lien and recover the vehicle, post a bond to recover the vehicle and challenge the
lien in court, or abandon the vehicle. However, the lender may have limited information about
the accuracy of the charges to use in making its decision.

Such lien fraud allegedly costs consumer and lenders tens of millions of dollars every year and
increases the cost of credit for consumers wishing to finance the purchase of a motor vehicle.%

89 d.

% DHSMV, supra, at 87.

d.

92 Letter from Danielle Arlowe, Senior Vice President, State Government Affairs, American Financial Services Association
(Feb. 11, 2019) (on file with the Senate Committee on Judiciary).

% 1d.
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Effect of Proposed Changes:
Liens Claimed by Motor Vehicle Repair Shops (Section 3)

Claim of Lien; Notice

The bill continues to require notices of claims of lien required by s. 713.585(1), F.S., to be sent
to the registered owner, the customer, and all other persons claiming an interest in or lien on the
vehicle within 7 business days, excluding Saturdays and Sundays, after the date storage charges
begin to accrue on the vehicle. However, the bill requires such notice to be sent by certified mail
at least 30 days before the date of the sale and allows repair shop agents to provide the notice.

The bill revises content requirements for a notice of claim of lien. In addition to existing

requirements, the notice must:

e Include the last eight digits of the vehicle identification number (VIN) of the vehicle subject
to the lien clearly identified and printed in the delivery address box and on the outside of the
envelope; and

e Contain:

o The repair shop’s registration number, owner’s name, and physical address and the entity
name of the business as registered with the Department of Agriculture and Consumer
Services where the repairs or storage occurred, which must also be on the outside of the
envelope;

The name of the person or entity that authorized the labor or services;

The date the vehicle was dropped off for repairs and the date the repairs were completed;

The date the customer was notified of the completion of the repairs;

An itemized statement of the amount claimed to be owed to the repair shop;

Notice that the repair shop will make the vehicle available for inspection during regular

business hours within 3 business days after receiving a written inspection request upon

presentation of a copy of an electronic or paper title; and

o The address where the vehicle is physically located.

O 0O O O O

Inspection of Vehicles; Release of Personal Property and Vehicle

The bill authorizes the registered owner, customer, and persons claiming an interest in or lien on
a vehicle subject to a lien for repairs or storage to request an inspection of the vehicle at any time
before the proposed or scheduled date of sale of the vehicle. The bill requires repair shops to
make the vehicle available for inspection during regular business hours within 3 business days
after receiving a written inspection request from such persons, and requires a repair shop to
accept either an electronic or paper title as evidence of a person’s interest in a vehicle.

The bill also requires a repair shop to release to a vehicle’s owner or lienholder, or the agent of
an owner or lienholder:

e All personal property found in but not affixed to a vehicle; and

e The vehicle, upon payment of the charges owed.

Bond to Release Vehicle (Section 1)

The bill amends s. 559.917, F.S., to add any person of record claiming a lien against a vehicle to
the list of persons who may have a vehicle released by filing a bond with the clerk of the court in
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the circuit in which the repairs occurred. The bill also allows such persons to initiate judicial
proceedings against a repair shop that does not release or return the vehicle after receiving notice
of the bond and a directive to release the vehicle.

Enforcement of Lien by Sale of Motor Vehicles; Notice (Section 3)

The bill amends s. 713.585(3), F.S., and prohibits sale of a vehicle to satisfy a lien for repairs or
storage earlier than 60 days after completion of the repair work. The bill clarifies the timeframe
applicable to notices of sale required by s. 713.585(3), F.S., by specifying that the requisite
parties must receive the notice of sale at least 15 days before the date of the sale.

The bill adds requirements for the notice of sale, which must be sent by certified mail. The notice

must contain:

e The last eight digits of the VIN of the vehicle subject to the sale clearly identified and printed
in the delivery address box and on the outside of the envelope;** and

e The repair shop’s registration number, owner’s name, and physical address, and the entity
name of the business, as registered with the Department of Agriculture and Consumer
Services, where the repair work or storage occurred, which must also be on the outside of the
envelope containing the notice of sale.

The bill requires a repair shop to publish a notice of sale in a newspaper circulated in the county
where the repair shop completed the repairs and in the county where the sale of the vehicle will
occur. The bill also adds to the list of items in s. 713.585(9), F.S., what must be included in or
filed with DHSMV to demonstrate proof for application for a transfer of title. Those additional
items are:

e The certificate of compliance filed with the clerk of the court following publication:

e The VIN of the vehicle to be sold; and

e A copy of the notice of lien and the notice of sale.

Transfer of Title

DHSMYV may not approve a title transfer if the application does not include a copy of:
e The notice of claim of lien, including the VIN; and
e The notice of sale.

The VIN on the notice of lien must match the VIN that is the subject of the transfer of title.

Fees

The bill authorizes a repair shop, or its agent, to charge an administrative fee not to exceed $250.
The bill defines “administrative fee’ as a lien fee or any fee imposed by the lienor or the lienor’s
agent for administrative costs added to the amount due for storage, repairs, adjustments, or
modifications to the vehicle. However, the bill precludes the repair shop from charging fees that
exceed $250.

%1d.
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Third-Party Mailing Service

The bill requires a repair shop, garage, automotive service facility, or storage operator, to use a

third-party mailing service approved by the DHSMV to transmit all notices of lien and sale. If no

third-party service is approved by DHSMV, a lienor may mail the notices but must provide

evidence of compliance upon submission of an application for certificate of title or certificate of

destruction. The bill defines a third-party mailing service as a business entity certified by the

DHSMYV that, upon receiving a request submitted through a website by a motor vehicle repair

shop, garage, or automotive service facility, or storage operator:

e Accesses National Motor Vehicle Title Insurance System records to obtain the last state of
record of a vehicle;

e Accesses the owner, lienholder, and insurer information for a vehicle from the DHSMV;

e Electronically generates the notices of lien and sale;

e Prints and sends the notices of lien and sale to each owner, lienholder, and insurer of record
by certified mail; and

e Electronically returns tracking information or other proof of mailing and delivery of the
notices to the requestor.

The third-party mailing service must electronically report to DHSMV, through an electronic data
exchange process using a web interface, the following information related to repair and storage
notices:

The VIN;

The license plate number;

The name and address of the repair shop or lienor;

The physical location of the vehicle;

The date the vehicle was dropped off for repairs;

The date the repairs were completed;

The amount due for repairs and the storage amount per day;

The dates the notice was mailed and delivered,

The date that the owner was notified that the repairs were completed; and

Other information required by the department.

The bill requires third-party mailing services to apply to the DHSMV for approval before
providing notices of lien and sale on behalf of repair shops. The DHSMV may approve an
applicant if it:

e Provides the DHSMV with evidence that is has been issued a $1 million bond;

e Submits an acceptable internal control and data security audit (Level 2) or equivalent
performed by a licensed certified public accountant; and successfully demonstrates the ability
to electronically provide required data to the DHSMV via an electronic data exchange
process using a web interface.

The bill authorizes DHSMV to deny, suspend, or revoke a third-party mailing service’s
certification if it determines that the third-party service committed an act of fraud or
misrepresentation related to a notice required by this section.



BILL: CS/CS/SB 772 Page 15

The bill requires a third-party mailing service to maintain all records of notices of lien and of
sale for 5 years and allow DHSMV to inspect and copy records upon request. The records may
be maintained in an electronic format.

A certification is valid for 1 year. The third-party service must annually provide the department
with evidence that it maintains the $1 million bond and must annually submit a Level 2 audit or
equivalent as described above.

The third-party service must maintain a publicly available website that allows owners,
registrants, lienholders, insurance companies, or their agents to search for notices sent pursuant
to s. 713.585, F.S. The search results must return the same information provided to DHSMV,
excluding any personal identifying information.

Unlawful Acts and Practices (Section 2)

The bill amends s. 559.920, F.S., to make it unlawful for a repair shop and its employees to
violate any provision of s. 713.585, F.S., regarding the enforcement of liens for repair and
storage costs by sale of the vehicles subject to the liens. A violation of s. 713.585, F.S., also
constitutes a violation of the Florida Motor Vehicle Repair Act.

Liens for Recovering, Towing, or Storing Vehicles and Vessels (Section 4)

Claim of Lien; Notice

The bill requires towing-storage operators to send the notice of claim of lien required by

s. 713.78(4), F.S., by certified mail, to the registered owner, the insurance company insuring the
vehicle, and all lienholders within 7 business days, excluding Saturday and Sunday, after the date
of storage of the vehicle or vessel. However, the bill requires such notice to be sent at least

30 days before the date of the sale.

The bill revises requirements for a notice of claim of lien. In addition to existing requirements, a

notice must:

e Include the last eight digits of the VIN, if the claim of lien is for a vehicle, or the hull
identification number if the subject of the lien is a vessel :

o Clearly printed in the delivery address box; and;

e On the outside of the envelope. State the name, physical address, and telephone number of
the towing-storage operator and the entity name, as registered with the Division of
Corporations, of the business where the towing and storage occurred, which must also appear
on the outside of the envelope;

e State the name of the person or entity that authorized the towing-storage operator to take
possession of the vehicle or vessel;

e List the address where the vehicle or vessel is physically located;

e State that charges have accrued and include an itemized statement of said charges; and

e State that any vehicle or vessel that goes unclaimed, or for which the charges owed remain
unpaid, may be sold:

o 35 days after the vehicle or vessel is stored if the vehicle or vessel is more than 3 years
old; or
o 50 days after the vehicle or vessel is stored if the vehicle or vessel is 3 years old or less.
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The notice of lien may not be sent less than 30 days before the sale of the vehicle or vessel.

The bill amends s. 713.78(9), F.S., to prohibit a towing-storage operator that fails to provide a
notice of claim of lien from charging for more than 7 days of storage. Such failure does not
prohibit the towing-storage operator from charging for towing the vehicle or vessel.

Inspection of Vehicles and Vessels; Release of Property

The bill requires a towing-storage operator to accept either an electronic or paper title as
evidence of a person’s interest in a vehicle or vessel.

Bond to Release Vehicles or Vessels

The bill, in's. 713.78(5), F.S., authorizes an owner or lienholder to post a bond for release of a
vehicle or vessel with the clerk of the court at any time before the sale of the vehicle or vessel.
The owner or lienholder is no longer required to file a complaint before posting such a bond.

Sale of Vehicles; Notice

The bill adds requirements for a notice of sale required by s. 713.78(6), F.S. The notice must be

sent by certified mail and:

e Include the last eight digits of the VIN of the vehicle or the hull identification number of a
vessel subject to sale in the delivery address box and on the outside of the envelope; and

e State the name, physical address, and telephone number of the towing-storage operator, the
VIN for a vehicle and the hull identification number if a vessel on the outside of the envelope
containing the notice of sale.

Transfer of Title

The bill adds subsection (14) to s. 713.78, F.S., which provides that to transfer title to a vehicle
or vessel after a public sale to satisfy a lien for recovery, towing, or storage charges, a towing-
storage operator must file with the DHSMV:
e Copies of:
o The notice of lien;
o The notice of sale which must include the VIN if the claim of lien is for a vehicle or the
hull identification number if the claim of lien is for a vessel; and
e Proof of the required check of the records of the NMVTIS or an equivalent commercially
available system.

The bill also prohibits the DHSMV from approving a title transfer if the application does not

include copies of:

e The notice of lien;

e The notice of sale; and

e The vehicle or hull identification number on the notice of lien must match the vehicle or
vessel that is the subject of the transfer.
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Fees

The bill authorizes a towing-storage operator, or its agent, to charge an administrative fee not to
exceed $250 to the registered owner, the insurance company, or a person claiming a lien against
the vehicle or vessel to obtain its release. The bill defines “administrative fee” as a lien fee or
any fee imposed by the lienor or the lienor’s agent for administrative costs added to the amount
for towing and storing the vehicle or vessel. However, the bill precludes the towing-storage
operator from charging fees not authorized by s. 125.013, F.S., general obligation bonds, and

s. 166.043, F.S., ordinances and rules imposing price controls. Further, the bill prohibits towing-
storage operators from charging fees authorized by these sections which exceed $250.

Third-Party Mailing Service

The bill requires towing-storage operators to use a third-party mailing service certified by the
DHSMYV to transmit notices of lien and sale. The definition of “third-party mailing service,” the
requirements for certification and the denial, revocation, and renewal of certification, and the
record maintenance provisions are identical to the bill’s provisions applicable to third-party
mailing services sending notices of lien and sale for a repair shop.

The bill provides an effective date of January 1, 2020.

Constitutional Issues:

A. Municipality/County Mandates Restrictions:

None.
B. Public Records/Open Meetings Issues:
None.
C. Trust Funds Restrictions:
None.
D. State Tax or Fee Increases:
None.
E. Other Constitutional Issues:

None identified.
Fiscal Impact Statement:
A. Tax/Fee Issues:

None.
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VI.

VII.

VIII.

B.

Private Sector Impact:

The bill may reduce losses experienced by motor vehicle and vessel lienholders,
including lenders, because it may reduce fraudulent practices relating to notices of lien
and sale. The bill may also reduce costs to consumers hoping to finance the purchase of a
vehicle.

The bill may impact repair shops and towing-storage operators by capping the amount of
administrative costs and fees they may add to the amount due for repair, towing, or
storage of a vehicle or vessel.

Government Sector Impact:

The bill requires DHSMV to certify a third-party mailing service before it can send
notices of lien and sale on behalf of lienors. Currently DHSMYV does not certify third-
party mailing services. The bill will likely have a negative fiscal impact on DHSMV;
however, the actual fiscal impact is unknown at this time.

Technical Deficiencies:

None.

Related Issues:

None.

Statutes Affected:

This bill substantially amends the following sections of the Florida Statutes: 559.917, 559.920,
713.585, and 713.78.

Additional Information:

A.

Committee Substitute — Statement of Substantial Changes:
(Summarizing differences between the Committee Substitute and the prior version of the bill.)

CS by Judiciary on April 8, 2019:

The committee substitute to the committee substitute:

e Changes references from the Division of Corporations to the Department of
Agriculture and Consumer Services to correctly note where vehicle repair shops must
register their business information with the state;

e Removes the unnecessary requirement that lien notices be sent “return receipt
requested” because the notices will be sent by a third-party mailing service that will
electronically track the notices;

e Requires that only the last eight digits of a VIN, and not the complete VIN, be printed
on a notice and outside envelope;

Requires the hull identification number of a vessel to be included in a notice of sale to
enforce a lien, an application for transfer of title to DHSMV, and a third-party mail
service notice when a vessel is involved;
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Revises criteria that must be contained in the itemized statement of the amount the
lienor claims to be owed;

Revises the information the third party service must report to DHSMV to include the
date that a vehicle was dropped off for repairs, when those repairs were completed,
the amount due for repairs and storage, the date the owner was notified that the
repairs were completed, and other information required by DHSMV;

Revises the time to 30 days from 15 days that a notice of lien must be sent before a
sale may occur; and

Makes technical changes to correctly place different business entities into the correct
sections of the bill to accurately reflect the services they provide.

CS by Banking and Insurance on March 25, 2019:
The CS:

Replaces references to the date a notice of lien or sale is received with references to
the dates such notices are sent;

Eliminates an alternative 10-day timeframe for lienors to provide a notice of lien;
Adds information that must be in a notice of lien, including the date the vehicle was
dropped off for repairs, the date the repairs were completed, and the address where
the vehicle is physically located;

Requires a towing-storage operator to send a notice of lien at least 15 days before the
date of the sale of a vehicle or vessel;

Requires motor vehicle repair shops to make a vehicle available for inspection within
3 business days after receipt of a written inspection request from the owner, the
customer, or a person claiming an interest in the vehicle;

Requires lienors to accept either an electronic or paper title as evidence of a person’s
interest in a vehicle or vessel;

Requires lienors to use a third-party mailing service, certified by DHSMV, to send
notices of lien and sale, defined the term “third-party mailing service,” and
established a certification process;

Requires motor vehicle repair shops to release to the owner, lienholder, or their
respective agents all personal property found in but not affixed to a vehicle;

Requires motor vehicle repair shops to release a vehicle upon payment of the charges
owed for services;

Changes the effective date from July 1, 2019, to January 1, 2020; and

Makes non-substantive grammatical changes.

B. Amendments:

None.

This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate.
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LEGISLATIVE ACTION
Senate . House
Comm: RS
04/10/2019

The Committee on Judiciary (Stargel) recommended the following:
Senate Amendment (with title amendment)

Delete everything after the enacting clause
and insert:

Section 1. Section 559.917, Florida Statutes, is amended to
read:

559.917 Bond to release possessory lien claimed by motor
vehicle repair shop.—

(1) (a) A Any customer or a person of record claiming a lien

-

against a motor vehicle may obtain the release of the her—or

(0}

N
T

H

motor vehicle from any lien claimed under part II of chapter 713
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by a motor vehicle repair shop for repair work performed under a
written repair estimate by filing with the clerk of the court in
the circuit in which the disputed transaction occurred a cash or
surety bond, payable to the person claiming the lien and
conditioned for the payment of any judgment which may be entered
on the lien. The bond shall be in the amount stated on the
invoice required by s. 559.911, plus accrued storage charges, if
any, less any amount paid to the motor vehicle repair shop as
indicated on the invoice. The customer or person shall not be

required to institute judicial proceedings in order to post the

bond in the registry of the court and shall not+—saer——shatl—+the

eustemer be required to use a particular form for posting the
bond+ unless the clerk provides shaltdt—provide such form to the
customer or person for filing. Upon the posting of such bond,
the clerk of the court shall automatically issue a certificate
notifying the lienor of the posting of the bond and directing
the lienor to release the ewstemer’s motor vehicle.

(b) The lienor shall have 60 days to file suit to recover

the bond. The prevailing party in that action may be entitled to

damages plus court costs and reasonable attorney attermey’s
fees. If the lienor fails to file suit within 60 days after the
posting of such bond, the bond shall be discharged by the clerk.

(2) The failure of a lienor to release or return to the
customer or person the motor vehicle upon which any lien is
claimed, upon receiving a copy of a certificate giving notice of
the posting of the bond and directing release of the motor
vehicle, shall subject the lienor to judicial proceedings which
may be brought by the customer or person to compel compliance

with the certificate. Whenever a customer or person brings an
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action to compel compliance with the certificate, the customer
or person need only establish that:

(a) Bond in the amount of the invoice, plus accrued storage
charges, if any, less any amount paid to the motor vehicle
repair shop as indicated on the invoice, was posted;

(b) A certificate was issued pursuant to this section;

(c) The motor vehicle repair shop, or any employee or agent
thereof who is authorized to release the motor vehicle, received
a copy of a certificate issued pursuant to this section; and

(d) The motor vehicle repair shop or employee authorized to

release the motor vehicle failed to release the motor wvehicle.

The customer or person, upon a Jjudgment in her or his favor in
an action brought under this subsection, may be entitled to

damages plus court costs and reasonable attorney akttermeyls fees

sustained by her or him by reason of such wrongful detention or

retention. Upon a judgment in favor of the motor vehicle repair

shop, the shop may be entitled to reasonable attorney attermeyls
fees.

(3) A Any motor vehicle repair shop that whieh, or an any
employee or agent thereof who is authorized to release the motor
vehicle who, upon receiving a copy of a certificate giving
notice of the posting of the bond in the required amount and
directing release of the motor vehicle, fails to release or

return the property to the customer or person pursuant to this

section commits 4s—eguitty—eof a misdemeanor of the second degree,
punishable as provided in s. 775.082 or s. 775.083.
(4) A Any customer or person who stops payment on a credit

card charge or a check drawn in favor of a motor vehicle repair

Page 3 of 30
4/5/2019 3:25:16 PM 590-03909-19




70
71
72
13
74
75
76
77
78
79
80
81
82
83
84
85
86
87
88
89
90
91
92
93
94
95
96
97
98

Florida Senate - 2019 COMMITTEE AMENDMENT
Bill No. CS for SB 772

| VATERY <

shop on account of an invoice or who fails to post a cash or
surety bond pursuant to this section shall be prohibited from
any recourse under this section with respect to the motor
vehicle repair shop.

Section 2. Section 559.920, Florida Statutes, 1s amended to
read:

559.920 Unlawful acts and practices.—It shall be a
violation of this act for any motor vehicle repair shop or

employee thereof to do any of the following:

(1) Engage or attempt to engage in repair work for
compensation of any type without first being registered with or
having submitted an affidavit of exemption to the department.s+

(2) Make or charge for repairs which have not been
expressly or impliedly authorized by the customer.s

(3) Misrepresent that repairs have been made to a motor
vehicle.+

(4) Misrepresent that certain parts and repairs are
necessary to repair a vehicle.s

(5) Misrepresent that the vehicle being inspected or
diagnosed is in a dangerous condition or that the customer’s
continued use of the vehicle may be harmful or cause great
damage to the vehicle.s

(6) Fraudulently alter any customer contract, estimate,
invoice, or other document.s

(7) Fraudulently misuse any customer’s credit card.s

(8) Make or authorize in any manner or by any means
whatever any written or oral statement which is untrue,
deceptive or misleading, and which is known, or which by the

exercise of reasonable care should be known, to be untrue,
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deceptive or misleading.+

(9) Make false promises of a character likely to influence,
persuade, or induce a customer to authorize the repair, service,
or maintenance of a motor vehicle.s

(10) Substitute used, rebuilt, salvaged, or straightened
parts for new replacement parts without notice to the motor
vehicle owner and to her or his insurer if the cost of repair is
to be paid pursuant to an insurance policy and the identity of
the insurer or its claims adjuster is disclosed to the motor
vehicle repair shop.+

(11) Cause or allow a customer to sign any work order that
does not state the repairs requested by the customer or the
automobile’s odometer reading at the time of repair.s

(12) Fail or refuse to give to a customer a copy of any
document requiring the customer’s signature upon completion or
cancellation of the repair work.s

(13) Willfully depart from or disregard accepted practices
and professional standards.+

(14) Have repair work subcontracted without the knowledge
or consent of the customer unless the motor vehicle repair shop
or employee thereof demonstrates that the customer could not
reasonably have been notified.s

(15) Conduct the business of motor vehicle repair in a
location other than that stated on the registration
certificate.+

(16) Rebuild or restore a rebuilt vehicle without the
knowledge of the owner in such a manner that it does not conform
to the original vehicle manufacturer’s established repair

procedures or specifications and allowable tolerances for the
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particular model and year.s—o¥

(17) Perform any other act that is a violation of this part
or that constitutes fraud or misrepresentation.

(18) Violate any provision of s. 713.585.

Section 3. Subsections (1) through (4), (9), and (13) of

section 713.585, Florida Statutes, are amended, and subsections
(14) through (18) are added to that section, to read:

713.585 Enforcement of lien by sale of motor vehicle.—A
person claiming a lien under s. 713.58 for performing labor or
services on a motor vehicle may enforce such lien by sale of the
vehicle in accordance with the following procedures:

(1) The lienor or the lienor’s agent must give notice of

1 ) ) ) + 1 + + A >+ 12 7
the lieny by certified mails—returnreceiptreguested;—within—
hbiyainmnacaa Aossa Al Ada ey Qg Ay A A Qe Aoy freom +h heooinnd e~
TS ITITT OO \ALAL_YLJ, CA\./LLA\ALLL\j ULAL—LA.L\ALA_Y AT ULALL\ALA_Y, 1T CTITT Mc\j llLll\j
g+ £ + 1 S o oo oMy £ ot v alh o e o PENP TN - B SWNE —-NE S £~ W |
AW § &  w wy o T o OO o oIrTTITTr T e A_)L.,UJ_L/L\j\_, \_/J.LL/LJ_\j\_,A_) 1T [SR& g w § o T OO0 V\_,J.L_I_\_/_I_\_,,

to the registered owner of the vehicle, to the customer as
indicated on the order for repair, and to all other persons
claiming an interest therein 4w or lien thereon, as disclosed by
the records of the Department of Highway Safety and Motor
Vehicles or as disclosed by the records of any corresponding
agency of any other state in which the vehicle is identified
through a records check of the National Motor Vehicle Title
Information System or an equivalent commercially available
system as being the current state where the vehicle is titled.
Such notice must eerntain:

(a) Be sent to the registered owner, the customer, and all

other persons claiming an interest therein or lien thereon

within 7 business days, excluding Saturday and Sunday, after the

date on which storage charges begin to accrue on the vehicle.
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However, in no event shall the notice of lien be sent less than

30 days before the sale of the motor vehicle.

(b) Be sent by certified mail with the last eight digits of

the vehicle identification number of the motor vehicle subject

to the lien clearly printed in the delivery address box and on

the outside of the envelope sent to the registered owner, the

customer, and all other persons claiming an interest therein or

lien thereon.

(c)4=>r Contain a description of the vehicle, including, at

minimum, its year, make, vehicle identification number, and #£he
vehietels location.
(d) > Contain the name and address of the owner of the

vehicle, the customer as indicated on the order for repair, and
any person claiming an interest therein 4+# or lien thereon.

(e)+e) Contain the name, address, and telephone number of

the lienor.

(f)+e Contain notice that the lienor claims a lien on the

vehicle for labor and services performed and storage charges, if
any, and the cash sum which, if paid to the lienor, would be
sufficient to redeem the vehicle from the lien claimed by the
lienor.

(g) Contain the motor vehicle repair shop’s registration
P IS g

number, owner’s name, and physical address and the entity name,

as registered with the Department of Agriculture and Consumer

Services, of the business where the repair work or storage

occurred, which must also appear on the outside of the envelope

sent to the registered owner, the customer, and all other

persons claiming an interest in or lien on the vehicle.

(h) Contain the name of the person or entity that
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authorized the labor or services on the wvehicle.

(1) Contain an itemized statement of the amount claimed to

be owed to the lienor, including the date the vehicle was

dropped off for repairs; the date the repairs were completed;

the date the customer was notified of the completion of the

repairs; the amount due for repairs, adjustments, or

modifications to the vehicle; any administrative fees; and any

daily storage charges.

(j)4e> Contain notice that the lien claimed by the lienor

is subject to enforcement pursuant to this section and that the
vehicle may be sold to satisfy the lien.

(k)£ Contain Ff—Iknewn, the date, time, and location of

any proposed or scheduled sale of the vehicle. A vehicle may not
be sold earlier than 60 days after completion of the repair
work.

(1)4e> Contain notice that the owner of the vehicle or any

person claiming an interest therein +® or lien thereon has a
right to a hearing at any time before the scheduled date of sale
by filing a demand for hearing with the clerk of the circuit
court in the county in which the vehicle is held and mailing
copies of the demand for hearing to all other owners and lienors
as reflected on the notice.

(m) > Contain notice that the owner of the vehicle has a

right to recover possession of the vehicle without instituting
judicial proceedings by posting bond in accordance with s.
559.917.

(n)++> Contain notice that any proceeds from the sale of

the vehicle remaining after payment of the amount claimed to be

due and owing to the lienor will be deposited with the clerk of
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the circuit court for disposition upon court order pursuant to
subsection (8).

(0)43> Contain notice that a lienholder, if any, has the

right, as specified in subsection (5), to demand a hearing or to
post a bond.

(p) Contain a statement that the lienor will make the

vehicle available for inspection during regular business hours

within 3 business days after receiving a written request to

inspect the vehicle from a notice recipient, who may present

either a copy of an electronic title or a paper title as

evidence of his or her interest in and right to inspect the

vehicle.

(qg) Contain the address at which the vehicle is physically

located.

(2) If attempts to locate the owner or lienholder are
unsuccessful after a check of the records of the Department of
Highway Safety and Motor Vehicles and any state disclosed by the
check of the National Motor Vehicle Title Information System or
an equivalent commercially available system, the lienor must
notify the local law enforcement agency in writing by certified
mail or acknowledged hand delivery that the lienor has been
unable to locate the owner or lienholder, that a physical search
of the vehicle has disclosed no ownership information, and that
a good faith effort, including records checks of the Department
of Highway Safety and Motor Vehicles database and the National
Motor Vehicle Title Information System or an equivalent
commercially available system, has been made. A description of
the motor vehicle which includes the year, make, and

identification number must be given on the notice. This

Page 9 of 30
4/5/2019 3:25:16 PM 590-03909-19




244
245
246
247
248
249
250
251
252
253
254
255
256
257
258
259
260
261
262
263
264
265
266
267
268
269
270
271
272

Florida Senate - 2019 COMMITTEE AMENDMENT
Bill No. CS for SB 772

| VATERY <

notification must take place within 7 business days, excluding
Saturday and Sunday, after frem the beginning date on which ef
smenrt—of storage charges begin to accrue on the said

+ 1 NN
CTIT oo tTo

meoteor vehicle. For purposes of this subsection paragraph, the

term “good faith effort” means that the following checks have
been performed by the company to establish the prior state of
registration and title:

(a) A check of the department’s DBepartment—of Highway
Safety—andMoteor—Vehieles database for the owner and any

lienholder.+

(b) A check of the federally mandated electronic National
Motor Vehicle Title Information System or an equivalent
commercially available system to determine the state of
registration when there is not a current title or registration
record for the vehicle on file with the department. efHighway
Safety—andMetor—Vehieless

(c) A check of the vehicle for any type of tag, tag record,
temporary tag, or regular tag.s

(d) A check of the vehicle for an inspection sticker or
other stickers and decals that could indicate the state of
possible registration.;—and

(e) A check of the interior of the vehicle for any papers
that could be in the glove box, trunk, or other areas for the
state of registration.

(3) A vehicle may not be sold earlier than 60 days after

completion of the repair work. If the date of the sale was not

included in the notice of lien required in subsection (1),

notice of the sale must be sent by certified mail at least+

tgrp—ree ted £ than 15 days before the date

o
=)

[0)]

1
T
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of sale+ to the customer as indicated on the order for repair+
and to all other persons claiming an interest in or lien on the
motor vehicle, as disclosed by the records of the Department of
Highway Safety and Motor Vehicles or of a corresponding agency
of any other state in which the vehicle appears to have been

registered after completion of a check of the National Motor

Vehicle Title Information System or an equivalent commercially

available system. Such notice must:

(a) Be sent by certified mail with the last eight digits of

the vehicle identification number of the motor vehicle subject

to the sale clearly identified and printed in the delivery

address box and on the outside of the envelope sent to the

registered owner, the customer, and all other persons claiming

an interest therein or lien thereon.

(b) Contain the motor vehicle repair shop’s registration

number, owner’s name, and physical address and the entity name,

as registered with the Department of Agriculture and Consumer

Services, of the business where the repair work or storage

occurred, which must also appear on the outside of the envelope

containing the notice of sale in the return address section of

the envelope.

(4) The lienor, at least 15 days before the proposed or
scheduled date of sale of the vehicle, shall publish the notice
required by this section once in a newspaper circulated in the

county where the vehicle repair work was completed and where the

sale is to take place hetd. A certificate of compliance with the

notification provisions of this section, which includes the

vehicle identification number, verified by the lienor, together

with a copy of the notice of lien required by subsection (1) and
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302 the notice of sale required by subsection (3), which must

303 include and—retuyra receipnt for mailine E S S NN NN S NI SN S I AN~ B S S
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305 |of Highway Safety and Motor Vehicles and the National Motor

ar

+onr proof of publication, and checks of the Department
306 |Vehicle Title Information System or an equivalent commercially
307 available system, must be duly and expeditiously filed with the
308 clerk of the circuit court in the county where the vehicle is
309 |held. The lienor, at the time of filing the certificate of

310 compliance, must pay to the clerk of that court a service charge
311 |of $10 for indexing and recording the certificate.

312 (9) (a) A copy of the certificate of compliance, which must

313 include the vehicle identification number, and the report of

314 sale, certified by the clerk of the court, a copy of the notice

315 |of lien required by subsection (1) and the notice of sale

316 required by subsection (3), and proof of the required check of

317 the National Motor Vehicle Title Information System or an

318 equivalent commercially available system shall constitute

319 satisfactory proof for application to the Department of Highway
320 Safety and Motor Vehicles for transfer of title, together with
321 any other proof required by any rules and regulations of the

322 department.

323 (b) The Department of Highway Safety and Motor Vehicles may

324 not approve an application for transfer of title if the

325 application fails to include a copy of the notice of lien

326 |required by subsection (1) and the notice of sale required by

327 subsection (3). The vehicle identification number on the notice

328 of lien must match the vehicle identification number of the

329 |vehicle that is the subject of the transfer of title.

330 (13) A failure to make good faith efforts as defined in
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subsection (2) precludes the imposition of any storage charges
against the vehicle. If a lienor fails to provide notice to any
person claiming a lien on a vehicle under subsection (1) within

7 business days after the date assessment of storage of the
vehicle eharges—has—Pbegun, £her the lienor may not charge the

person is—preetuded—from—eharging for more than 7 days of

storage, but such failure fe—provide—timely notiece does not
affect charges made for repairs, adjustments, or modifications
to the vehicle or the priority of liens on the wvehicle.

(14) At any time before the proposed or scheduled date of

sale of a vehicle, the owner, the customer, or a person claiming

an interest therein or lien thereon may request to inspect the

vehicle. The lienor must make the vehicle available for

inspection during regular business hours within 3 business days

after receiving a written request to inspect the vehicle.

(15) (a) A lienor or the lienor’s agent may charge an

administrative fee to the registered owner, the insurance

company insuring the vehicle, or a person of record claiming a

lien against the vehicle to obtain release of the vehicle. Such

administrative fee may not exceed $250. For purposes of this

paragraph, the term “administrative fee” means a lien fee or any

fee imposed by the lienor or the lienor’s agent for

administrative costs added to the amount due for storage,

repairs, adjustments, or modifications to the vehicle.

(b) A lienor or the lienor’s agent may not charge fees or

costs, other than those authorized in this section, that exceed
$250.

(16) A motor vehicle repair shop, garage, automotive

service facility, or storage operator must use a third-party

Page 13 of 30
4/5/2019 3:25:16 PM 590-03909-19




360
361
362
363
364
365
366
367
368
369
370
371
372
373
374
375
376
377
378
379
380
381
382
383
384
385
386
387
388

Florida Senate - 2019 COMMITTEE AMENDMENT
Bill No. CS for SB 772

| VATERY <

service approved by the Department of Highway Safety and Motor

Vehicles to transmit all notices required by this section. If

there is no third-party service approved by the department, the

motor vehicle repair shop, garage, automotive service facility,

or storage operator may mail the notices and provide evidence of

compliance with this section upon submission of an application

for certificate of title or certificate of destruction.

(a) For purposes of this subsection, the term “third-party

service” means a qualified business entity that, upon a request

submitted through a website by a motor vehicle repair shop,

garage, automotive service facility, or storage operator:

1. Accesses the National Motor Vehicle Title Information

System records to obtain the last state of record of the

vehicle.

2. Accesses the owner, lienholder, and insurer information,

as applicable, for a vehicle from the department.

3. Electronically generates the notices required of a motor

vehicle repair shop and a towing-storage operator by this

section through the website.

4. Prints and sends the notices required under this section

to each owner, lienholder, and insurer of record by certified

mail.

5. Electronically returns tracking information or other

proof of mailing and delivery of the notices to the motor

vehicle repair shop and towing-storage operator.

6. Electronically reports to the department, via an

electronic data exchange process using a web interface, the

following information related to the repair and storage notices:

a. The vehicle identification number.
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b. The license plate number.

c. The name and address of the repair shop or lienor.

d. The physical location of the wvehicle.

e. The date on which the vehicle was dropped off for

repairs.

f. The date on which the repairs were completed.

g. The amount due for repairs and the storage amount per

day.

h. The dates on which the notice was mailed and delivered.

1. The date on which the owner was notified that the

repairs were completed.

j. Other information required by the department.

(b) A third-party service must apply to and be approved by

the department in order to provide notices under this section.

The department shall prescribe the format for the application.

The department may approve the applicant as qualified to perform

the services provided in paragraph (a) if the applicant:

1. Provides the department with a $1 million bond.

2. Submits an acceptable internal control and data security

audit (Level 2) or its equivalent performed by a licensed

certified public accountant.

3. Successfully demonstrates the ability to electronically

provide required data to the department via an electronic data

exchange process using a web interface.

(c) The department may deny, suspend, or revoke approval of

a third-party service if the department determines that the

third-party service has committed an act of fraud or

misrepresentation related to a notice required by this section.

(d) A third-party service must maintain all records related
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to providing notices under this section for 5 years and allow

the department to inspect and copy such records upon request.

The records may be maintained in an electronic format.

(e) A third-party service must annually provide the

department with evidence that it maintains a $1 million bond and

must annually submit an internal control and data security audit

(Level 2) or its equivalent performed by a licensed certified

public accountant to continue its approved status each year.

(f) A third-party service must maintain a publicly

available website that allows owners, registrants, lienholders,

insurance companies, or their agents to search for notices sent

pursuant to this section. The search results must exclude

personal identifying information but provide the same

information provided to the department.

(17) A lienor must release to the owner, lienholder, or

agent thereof all of the personal property found in but not

affixed to the vehicle. Upon payment of the charges owed, the

lienor must release the vehicle to the paying owner, lienholder,

or agent thereof.

(18) A lienor must accept either a copy of an electronic

title or a paper title as evidence of a person’s interest in a

vehicle.

Section 4. Subsection (4), paragraphs (a) and (b) of
subsection (5), and subsections (6) and (9) of section 713.78,
Florida Statutes, are amended, and subsections (14) through (17)
are added to that section, to read:

713.78 Liens for recovering, towing, or storing vehicles
and vessels.—

(4) (a) A Any person regularly engaged in the business of
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recovering, towing, or storing vehicles or vessels who comes
into possession of a vehicle or vessel pursuant to subsection
(2), and who claims a lien for recovery, towing, or storage

services, shall give notice, by certified mail, to the

registered owner, the insurance company insuring the vehicle

notwithstanding the—provisiens—ef s. 627.736, and e all persons
claiming a lien thereon, as disclosed by the records in the
Department of Highway Safety and Motor Vehicles or as disclosed
by the records of any corresponding agency in any other state in
which the vehicle is identified through a records check of the
National Motor Vehicle Title Information System or an equivalent
commercially available system as being titled or registered.

(b) Whenever a amy law enforcement agency authorizes the
removal of a vehicle or vessel or whenever a amy towing service,
garage, repalilr shop, or automotive service, storage, or parking
place notifies the law enforcement agency of possession of a
vehicle or vessel pursuant to s. 715.07(2) (a)2., the law
enforcement agency of the jurisdiction where the vehicle or
vessel is stored shall contact the Department of Highway Safety
and Motor Vehicles, or the appropriate agency of the state of
registration, if known, within 24 hours through the medium of
electronic communications, giving the full description of the
vehicle or vessel. Upon receipt of the full description of the
vehicle or vessel, the department shall search its files to
determine the owner’s name, the insurance company insuring the
vehicle or vessel, and whether any person has filed a lien upon
the vehicle or vessel as provided in s. 319.27(2) and (3) and
notify the applicable law enforcement agency within 72 hours.

The person in charge of the towing service, garage, repair shop,
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476 or automotive service, storage, or parking place shall obtain
477 such information from the applicable law enforcement agency
478 |within 5 days after the date of storage and shall give notice
479 |pursuant to paragraph (a). The department may release the

480 |insurance company information to the requestor notwithstanding

481 the—provisiens—of s. 627.736.

482 (c) The notice of lien must be sent by certified mail to

483 the registered owner, the insurance company insuring the wvehicle

484 |notwithstanding s. 627.736, and all other persons claiming a

485 |lien thereon shatt—be—sernt within 7 business days, excluding

486 Saturday and Sunday, after the date of storage of the vehicle or

487 vessel. However, in no event shall the notice of lien be sent

488 less than 30 days before the sale of te—+the registered owner;

489 the—insy
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491 |dzxemr—against the vehicle or vessel. The notice must state:

A\

H

T A\

’

492 1. If the claim of lien is for a vehicle, the last eight

493 digits of the vehicle identification number of the vehicle

494 subject to the lien, or, if the claim of lien is for a vessel,

495 the hull identification number of the vessel subject to the

496 |lien, clearly printed in the delivery address box and on the

497 outside of the envelope sent to the registered owner and all

498 other persons claiming an interest therein or lien thereon.

499 2. The name, physical address, and telephone number of the

500 lienor, and the entity name, as registered with the Division of

501 Corporations, of the business where the towing and storage

502 occurred, which must also appear on the outside of the envelope

503 sent to the registered owner and all other persons claiming an

504 interest in or lien on the vehicle or vessel.
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£e The fact of possession of the vehicle or

w
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’_.—l
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D

4. The name of the person or entity that authorized the

lienor to take possession of the vehicle or vessel.s

5. That a lien as provided in subsection (2) is claimed.y

6. That charges have accrued and include an itemized

statement of the amount thereof.s

7. That the lien is subject to enforcement under pursuvant

£o laws+ and that the owner or lienholder, if any, has the right
to a hearing as set forth in subsection (5) .—and

8. That any vehicle or vessel that whieh remains unclaimed,

or for which the charges for recovery, towing, or storage
services remain unpaid, may be sold free of all prior liens

after 35 days after the vehicle or vessel is stored by the

lienor if the vehicle or vessel is more than 3 years of age or

after 50 days after the vehicle or vessel is stored by the

lienor if the vehicle or vessel is 3 years of age or less.

9. The address at which the vehicle or vessel is physically

located.

(d) The notice of lien may not be sent to the registered

owner, the insurance company insuring the vehicle or vessel, and

all other persons claiming a lien thereon less than 30 days

before the sale of the vehicle or vessel.

(e)+eh If attempts to locate the name and address of the
owner or lienholder prove unsuccessful, the towing-storage
operator shall, after 7 business working days, excluding
Saturday and Sunday, after ef the initial tow or storage, notify
the public agency of jurisdiction where the vehicle or vessel is

stored in writing by certified mail or acknowledged hand

Page 19 of 30
4/5/2019 3:25:16 PM 590-03909-19




534
535
536
537
538
539
540
541
542
543
544
545
546
547
548
549
550
551
552
553
554
555
556
557
558
559
560
561
562

Florida Senate - 2019 COMMITTEE AMENDMENT
Bill No. CS for SB 772

| VATERY <

delivery that the towing-storage company has been unable to
locate the name and address of the owner or lienholder and a
physical search of the vehicle or vessel has disclosed no
ownership information and a good faith effort has been made,
including records checks of the Department of Highway Safety and
Motor Vehicles database and the National Motor Vehicle Title
Information System or an equivalent commercially available
system. For purposes of this paragraph and subsection (9), the
term “good faith effort” means that the following checks have
been performed by the company to establish the prior state of
registration and for title:

1. A check of the department’s bepartment—ofHighway Safety
Yehietes database for the owner and any lienholder.

2. A check of the electronic National Motor Vehicle Title

Information System or an equivalent commercially available
system to determine the state of registration when there is not

a current registration record for the vehicle or vessel on file

with the department efHighwaySafety—andMeoteorVehiecles.

3. A check of the vehicle or vessel for any type of tag,
tag record, temporary tag, or regular tag.

4. A check of the law enforcement report for a tag number
or other information identifying the vehicle or vessel, if the
vehicle or vessel was towed at the request of a law enforcement
officer.

5. A check of the trip sheet or tow ticket of the tow truck

operator to determine whether see—+f a tag was on the vehicle or

vessel at the beginning of the tow, if a private tow.
6. If there is no address of the owner on the impound

report, a check of the law enforcement report to determine
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563 |whether see—=+f an out-of-state address is indicated from driver
564 license information.

565 7. A check of the vehicle or vessel for an inspection

566 |sticker or other stickers and decals that may indicate a state
567 |of possible registration.

568 8. A check of the interior of the vehicle or vessel for any
569 |papers that may be in the glove box, trunk, or other areas for a
570 state of registration.

571 9. A check of the vehicle for a vehicle identification

572 number.
573 10. A check of the vessel for a vessel registration number.
574 11. A check of the vessel hull for a hull identification
575 number which should be carved, burned, stamped, embossed, or

576 |otherwise permanently affixed to the outboard side of the

577 transom or, if there is no transom, to the outmost seaboard side
578 at the end of the hull that bears the rudder or other steering
579 |mechanism.

580 (5) (a) The owner of a vehicle or vessel removed pursuant to

581 the—provisiens—ef subsection (2), or any person claiming a lien,
582 other than the towing-storage operator, within 10 days after the
583 time she or he has knowledge of the location of the vehicle or
584 vessel, may file a complaint in the county court of the county
585 in which the vehicle or vessel is stored to determine whether +£
586 |her or his property was wrongfully taken or withheld fremher—eor
587 | Bim.

588 (b) At any time before the sale of the vehicle or vessel
589 | Bpen—Ffitingeof—a—ecomptaint, an owner or lienholder may have her

590 or his vehicle or vessel released upon posting with the court a

591 cash or surety bond or other adequate security equal to the
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592 amount of the charges for towing or storage and lot rental

593 amount to ensure the payment of such charges in the event she or
594 he does not prevail. Upon the posting of the bond and the

595 |payment of the applicable fee set forth in s. 28.24, the clerk
596 |of the court shall issue a certificate notifying the lienor of
597 the posting of the bond and directing the lienor to release the
598 vehicle or vessel. At the time of such release, after reasonable
599 inspection, she or he shall give a receipt to the towing-storage
600 company reciting any claims she or he has for loss or damage to
601 the vehicle or vessel or the contents thereof.

602 (6) A Any vehicle or vessel that whieh 1is stored pursuant

603 to subsection (2) and whieh remains unclaimed, or for which

604 reasonable charges for recovery, towing, or storing remain

605 |unpaid, and any contents not released pursuant to subsection
606 (10), may be sold by the owner or operator of the storage space
607 for such towing or storage charge after 35 days after frem—the
608 |£tme the vehicle or vessel is stored by the lienor £herein if

609 the vehicle or vessel is more than 3 years of age or after 50

610 |days after fellowing—the—+time the vehicle or vessel is stored by

611 the lienor £hereirn if the vehicle or vessel is 3 years of age or
612 less. The sale shall be at public sale for cash. If the date of
613 the sale was not included in the notice required in subsection
614 (4), notice of the sale shall be given to the person in whose
615 name the vehicle or vessel is registered and to all persons

616 claiming a lien on the vehicle or vessel as shown on the records
617 of the Department of Highway Safety and Motor Vehicles or of any
618 corresponding agency in any other state in which the vehicle is

619 identified through a records check of the National Motor Vehicle

620 Title Information System or an equivalent commercially available
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621 system as being titled. Notice of the sale must shatdt be sent by

622 certified mail. The notice must have clearly identified and

623 printed, if the claim of lien is for a motor vehicle, the last

624 |eight digits of the vehicle identification number of the motor

625 |vehicle subject to the lien, or, if the claim of lien is for a

626 |vessel, the hull identification number of the vessel subject to

627 the lien, in the delivery address box and on the outside of the

628 envelope sent to the registered owner and all other persons

629 |claiming an interest therein or lien thereon. The notice must be

630 sent to the owner of the vehicle or vessel and the person having

631 the recorded lien on the vehicle or vessel at the address shown
632 on the records of the registering agency at least and—shaltlbe

633 |maited

B
qar

s—than 15 days before the sale of the vehicle or

[0)]

1
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+
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qar
Hh
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634 vessel date re—sate. The notice must state the name,

A\

!

635 |physical address, and telephone number of the lienor, and the

0306 vehicle identification number if the claim of lien is for a

637 vehicle or the hull identification number if the claim of lien

638 is for a vessel, all of which must also appear in the return

639 |address section on the outside of the envelope containing the

640 |notice of sale. After diligent search and inquiry, if the name

641 and address of the registered owner or the owner of the recorded
642 lien cannot be ascertained, the requirements of notice by mail
643 |may be dispensed with. In addition to the notice by mail, public
644 |notice of the time and place of sale shall be made by publishing
645 a notice thereof one time, at least 10 days before prier—+e the
646 |date of the sale, in a newspaper of general circulation in the
647 county in which the sale is to be held. The proceeds of the

648 sale, after payment of reasonable towing and storage charges,

649 |and costs of the sale, in that order of priority, shall be
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deposited with the clerk of the circuit court for the county if
the owner or lienholder is absent, and the clerk shall hold such
proceeds subject to the claim of the owner or lienholder legally
entitled thereto. The clerk shall be entitled to receive 5
percent of such proceeds for the care and disbursement thereof.
The certificate of title issued under this law shall be
discharged of all liens unless otherwise provided by court
order. The owner or lienholder may file a complaint after the
vehicle or vessel has been sold in the county court of the
county in which it is stored. Upon determining the respective
rights of the parties, the court may award damages, attorney
atterneyls fees, and costs in favor of the prevailing party.

(9) Failure to make good faith kest efforts to comply with
the notice requirements of this section precludes shall-—preetude
the imposition of any storage charges against the sweh vehicle

or vessel. If a lienor fails to provide notice to a person

claiming a lien on a vehicle or vessel in accordance with

subsection (4), the lienor may not charge the person for more

than 7 days of storage, but such failure does not affect charges

made for towing the vehicle or vessel or the priority of liens

on the vehicle or vessel.

(14) (a) A copy of the notice of lien required by subsection

(4) and the notice of sale required by subsection (6), which

must include the vehicle identification number if the claim of

lien is for a vehicle or the hull identification number if the

claim of lien is for a vessel, and proof of the required check

of the National Motor Vehicle Title Information System or an

equivalent commercially available system shall constitute

satisfactory proof for application to the Department of Highway
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Safety and Motor Vehicles for transfer of title, together with

any other proof required by any rules and regulations of the

department.

(b) The Department of Highway Safety and Motor Vehicles may

not approve an application for transfer of title if the

application fails to include a copy of the notice of lien

required by subsection (4) and the notice of sale required by

subsection (6). The vehicle or hull identification number on the

notice of lien must match the vehicle or hull identification

number of the vehicle or vessel that is the subject of the

transfer of title.

(15) (a) A lienor or the lienor’s agent may charge an

administrative fee to the registered owner, the insurance

company insuring the vehicle or vessel, or a person claiming a

lien against the vehicle or vessel to obtain release of the

vehicle or vessel. Such administrative fee may not exceed $250.

For purposes of this paragraph, the term “administrative fee”

means a lien fee or any fee imposed by the lienor or the

lienor’s agent for administrative costs added to the amount due

for towing and storing the vehicle or vessel.

(b) A lienor or the lienor’s agent may not charge fees or

costs, other than those authorized in this section or ss.
125.0103 and 166.043, that exceed $250.

(16) A towing-storage operator must use a third-party

service approved by the Department of Highway Safety and Motor

Vehicles to transmit all notices required by this section. If

there is no third-party service approved by the department, the

towing-storage operator may mail the notices and provide

evidence of compliance with this section upon submission of an
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application for certificate of title or certificate of

destruction.

(a) For purposes of this subsection, the term “third-party

service” means a qualified business entity that, upon a request

submitted through a website by a towing-storage operator:

1. Accesses the National Motor Vehicle Title Information

System records to obtain the last state of record of the

vehicle.

2. Accesses the owner, lienholder, and insurer information,

as applicable, for a vehicle or vessel from the department.

3. Electronically generates the notices required of a

towing-storage operator by this section through the website.

4. Prints and sends the notices required under this section

to each owner, lienholder, and insurer of record by certified

mail.

5. Electronically returns tracking information or other

proof of mailing and delivery of the notices to the towing-

storage operator.

6. Electronically reports to the department, via an

electronic data exchange process using a web interface, the

following information related to the towing and storage notice:

a. The vehicle identification number or vessel hull

identification number.

b. The license plate number, if applicable.

c. The name and address of the towing-storage operator or

lienor.

d. The physical location of the vehicle or vessel.

e. The date on which the wvehicle or vessel was towed.

f. The amount of storage fees owed at the time of the
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g. The date of assessment of storage charges.

notice.

h. The dates on which the notice was mailed and delivered.

i. Other information required by the department.

(b) A third-party service must apply to and be approved by

the department in order to provide notices under this section.

The department shall prescribe the format for the application.

The department may approve the applicant as qualified to perform

the services provided in paragraph (a) if the applicant:

1. Provides the department with a $1 million bond.

2. Submits an acceptable internal control and data security

audit (Level 2) or its equivalent performed by a licensed

certified public accountant.

3. Successfully demonstrates the ability to electronically

provide required data to the department via an electronic data

exchange process using a web interface.

(c) The department may deny, suspend, or revoke approval of

a third-party service if the department determines that the

third-party service has committed an act of fraud or

misrepresentation related to a notice required by this section.

(d) A third-party service must maintain all records related

to providing notices under this section for 5 years and allow

the department to inspect and copy such records upon request.

The records may be maintained in an electronic format.

(e) A third-party service must annually provide the

department with evidence that it maintains a $1 million bond and

must annually submit an internal control and data security audit

(Level 2) or its equivalent performed by a licensed certified

public accountant to continue its approved status each year.
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(f) A third-party service must maintain a publicly

available website that allows owners, registrants, lienholders,

insurance companies, or their agents to search for notices sent

pursuant to this section. The search results must exclude

personal identifying information but provide the same

information provided to the department.

(17) A lienor must accept either a copy of an electronic

title or a paper title as evidence of a person’s interest in a

vehicle or vessel.

Section 5. This act shall take effect January 1, 2020.

================= T ] TLE A MEDNDDMENT ================

And the title is amended as follows:
Delete everything before the enacting clause

and insert:

A bill to be entitled

An act relating to liens against motor vehicles and
vessels; amending s. 559.917, F.S.; authorizing a
person claiming a lien against a motor vehicle to
obtain the release of the vehicle from a lien claimed
by a motor vehicle repair shop under certain
circumstances; amending s. 559.920, F.S.; prohibiting
a motor vehicle repair shop from violating certain
provisions; amending s. 713.585, F.S.; revising notice
requirements for enforcing a lien by sale of a motor
vehicle; revising requirements for notice of lien and
notice of sale of a motor vehicle; requiring a lienor
to make the motor vehicle available for inspection by

notice recipients; revising requirements for transfer
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795 of title; authorizing a lienor to charge an

796 administrative fee up to a certain amount; defining
797 the term “administrative fee”; requiring a motor

798 vehicle repair shop, garage, automotive service

799 facility, or storage operator to use a third-party

800 service to provide notices of lien and sale; providing
801 an exception; defining the term “third-party service”;
802 requiring a third-party service to apply to and be

803 approved by the Department of Highway Safety and Motor
804 Vehicles; providing requirements; authorizing the

805 department to deny, suspend, or revoke approval under
806 certain circumstances; providing recordkeeping

807 requirements; providing requirements for retaining

808 approved status; requiring maintenance of a website
809 for access to certain information; requiring a lienor
810 to release certain personal property; requiring the
811 lienor to release the vehicle upon payment of charges;
812 requiring a lienor to accept a copy of an electronic
813 title or a paper title as evidence of a person’s

814 interest in a vehicle; amending s. 713.78, F.S.;

815 revising requirements for notice of lien for

816 recovering, towing, or storing a vehicle or vessel;
817 revising requirements for notice of the sale of such
818 vehicle or vessel; revising requirements for transfer
819 of title; authorizing a lienor to charge an

820 administrative fee up to a certain amount; defining
821 the term “administrative fee”; requiring a towing-

822 storage operator to use a third-party service to

823 provide notices of lien and sale; providing an
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824 exception; defining the term “third-party service”;
825 requiring a third-party service to apply to and be
826 approved by the department; providing requirements;
827 authorizing the department to deny, suspend, or revoke
828 approval under certain circumstances; providing
829 recordkeeping requirements; providing requirements for
830 retaining approved status; requiring maintenance of a
831 website for access to certain information; requiring a
832 lienor to accept a copy of an electronic title or a
833 paper title as evidence of a person’s interest in a
834 vehicle or vessel; providing an effective date.
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LEGISLATIVE ACTION
Senate . House
Comm: RCS
04/10/2019

The Committee on Judiciary (Stargel) recommended the following:

Senate Substitute for Amendment (944116) (with title

amendment)

Delete everything after the enacting clause
and insert:

Section 1. Section 559.917, Florida Statutes, is amended to
read:

559.917 Bond to release possessory lien claimed by motor
vehicle repair shop.—

(1) (a) A Any customer or a person of record claiming a lien

against a motor vehicle may obtain the release of the her—er—his
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motor vehicle from any lien claimed under part II of chapter 713
by a motor vehicle repair shop for repair work performed under a
written repair estimate by filing with the clerk of the court in
the circuit in which the disputed transaction occurred a cash or
surety bond, payable to the person claiming the lien and
conditioned for the payment of any judgment which may be entered
on the lien. The bond shall be in the amount stated on the
invoice required by s. 559.911, plus accrued storage charges, if
any, less any amount paid to the motor vehicle repair shop as
indicated on the invoice. The customer or person shall not be
required to institute judicial proceedings in order to post the

bond in the registry of the court and shall not+—wmer——shalt—the

eustemer be required to use a particular form for posting the
bond+ unless the clerk provides shaltdt—provide such form to the
customer or person for filing. Upon the posting of such bond,
the clerk of the court shall automatically issue a certificate
notifying the lienor of the posting of the bond and directing
the lienor to release the ewstemer’s motor vehicle.

(b) The lienor shall have 60 days to file suit to recover

the bond. The prevailing party in that action may be entitled to

damages plus court costs and reasonable attorney aktermeyls
fees. If the lienor fails to file suit within 60 days after the
posting of such bond, the bond shall be discharged by the clerk.

(2) The failure of a lienor to release or return to the
customer or person the motor vehicle upon which any lien is
claimed, upon receiving a copy of a certificate giving notice of
the posting of the bond and directing release of the motor
vehicle, shall subject the lienor to judicial proceedings which

may be brought by the customer or person to compel compliance
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with the certificate. Whenever a customer or person brings an
action to compel compliance with the certificate, the customer
or person need only establish that:

(a) Bond in the amount of the invoice, plus accrued storage
charges, if any, less any amount paid to the motor vehicle
repair shop as indicated on the invoice, was posted;

(b) A certificate was issued pursuant to this section;

(c) The motor vehicle repair shop, or any employee or agent
thereof who 1s authorized to release the motor vehicle, received
a copy of a certificate issued pursuant to this section; and

(d) The motor vehicle repair shop or employee authorized to

release the motor vehicle failed to release the motor wvehicle.

The customer or person, upon a Jjudgment in her or his favor in

an action brought under this subsection, may be entitled to

damages plus court costs and reasonable attorney akttermeyls fees
sustained by her or him by reason of such wrongful detention or

retention. Upon a judgment in favor of the motor vehicle repair

shop, the shop may be entitled to reasonable attorney attermeyls
fees.

(3) A Any motor vehicle repair shop that whieh, or an any
employee or agent thereof who is authorized to release the motor
vehicle who, upon receiving a copy of a certificate giving
notice of the posting of the bond in the required amount and
directing release of the motor vehicle, fails to release or

return the property to the customer or person pursuant to this

section commits is—guitty—ef a misdemeanor of the second degree,
punishable as provided in s. 775.082 or s. 775.083.

(4) A Any customer or person who stops payment on a credit
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card charge or a check drawn in favor of a motor vehicle repair
shop on account of an invoice or who fails to post a cash or
surety bond pursuant to this section shall be prohibited from
any recourse under this section with respect to the motor
vehicle repair shop.

Section 2. Section 559.920, Florida Statutes, is amended to
read:

559.920 Unlawful acts and practices.—It shall be a
violation of this act for any motor vehicle repair shop or

employee thereof to do any of the following:

(1) Engage or attempt to engage in repair work for
compensation of any type without first being registered with or
having submitted an affidavit of exemption to the department.s+

(2) Make or charge for repairs which have not been
expressly or impliedly authorized by the customer.s

(3) Misrepresent that repairs have been made to a motor
vehicle.+

(4) Misrepresent that certain parts and repairs are
necessary to repair a vehicle.s

(5) Misrepresent that the vehicle being inspected or
diagnosed is in a dangerous condition or that the customer’s
continued use of the vehicle may be harmful or cause great
damage to the vehicle.s

(6) Fraudulently alter any customer contract, estimate,
invoice, or other document.+

(7) Fraudulently misuse any customer’s credit card.s

(8) Make or authorize in any manner or by any means
whatever any written or oral statement which is untrue,

deceptive or misleading, and which is known, or which by the
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99 exercise of reasonable care should be known, to be untrue,
100 deceptive or misleading.+
101 (9) Make false promises of a character likely to influence,
102 persuade, or induce a customer to authorize the repair, service,
103 |or maintenance of a motor vehicle.s
104 (10) Substitute used, rebuilt, salvaged, or straightened
105 |parts for new replacement parts without notice to the motor
106 |vehicle owner and to her or his insurer if the cost of repair is
107 to be paid pursuant to an insurance policy and the identity of
108 the insurer or its claims adjuster is disclosed to the motor
109 |vehicle repair shop.+
110 (11) Cause or allow a customer to sign any work order that
111 does not state the repairs requested by the customer or the
112 automobile’s odometer reading at the time of repair.+
113 (12) Fail or refuse to give to a customer a copy of any
114 document requiring the customer’s signature upon completion or
115 |cancellation of the repair work.s
116 (13) Willfully depart from or disregard accepted practices
117 |and professional standards.+
118 (14) Have repair work subcontracted without the knowledge
119 |or consent of the customer unless the motor vehicle repair shop
120 or employee thereof demonstrates that the customer could not
121 |reasonably have been notified.s
122 (15) Conduct the business of motor vehicle repair in a
123 location other than that stated on the registration
124 |certificate.+
125 (16) Rebuild or restore a rebuilt vehicle without the

126 |knowledge of the owner in such a manner that it does not conform

127 to the original vehicle manufacturer’s established repair
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procedures or specifications and allowable tolerances for the
particular model and year.s—e¥

(17) Perform any other act that is a violation of this part
or that constitutes fraud or misrepresentation.

(18) Violate any provision of s. 713.585.

Section 3. Subsections (1) through (4), (9), and (13) of

section 713.585, Florida Statutes, are amended, and subsections
(14) through (18) are added to that section, to read:

713.585 Enforcement of lien by sale of motor vehicle.—A
person claiming a lien under s. 713.58 for performing labor or
services on a motor vehicle may enforce such lien by sale of the
vehicle in accordance with the following procedures:

(1) The lienor or the lienor’s agent must give notice of

the lieny by certified mail;—return reeceipt—reguested,—within

to the registered owner of the vehicle, to the customer as
indicated on the order for repair, and to all other persons
claiming an interest therein 4w or lien thereon, as disclosed by
the records of the Department of Highway Safety and Motor
Vehicles or as disclosed by the records of any corresponding
agency of any other state in which the vehicle is identified
through a records check of the National Motor Vehicle Title
Information System or an equivalent commercially available
system as being the current state where the vehicle is titled.
Such notice must eermntain:

(a) Be sent to the registered owner, the customer, and all

other persons claiming an interest therein or lien thereon

within 7 business days, excluding Saturday and Sunday, after the
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date on which storage charges begin to accrue on the vehicle.

However, in no event shall the notice of lien be sent less than

30 days before the sale of the motor vehicle.

(b) Be sent by certified mail with the last eight digits of

the vehicle identification number of the motor vehicle subject

to the lien clearly printed in the delivery address box and on

the outside of the envelope sent to the registered owner, the

customer, and all other persons claiming an interest therein or

lien thereon.

(c)4=> Contain a description of the vehicle, including, at

minimum, its year, make, vehicle identification number, and #£he
yvehietels location.
(d) > Contain the name and address of the owner of the

vehicle, the customer as indicated on the order for repair, and
any person claiming an interest therein 4+# or lien thereon.

(e)+e) Contain the name, address, and telephone number of

the lienor.

(f)4 Contain notice that the lienor claims a lien on the

vehicle for labor and services performed and storage charges, if
any, and the cash sum which, if paid to the lienor, would be
sufficient to redeem the vehicle from the lien claimed by the
lienor.

(g) Contain the motor vehicle repair shop’s registration

number, owner’s name, and physical address and the entity name,

as registered with the Department of Agriculture and Consumer

Services, of the business where the repair work or storage

occurred, which must also appear on the outside of the envelope

sent to the registered owner, the customer, and all other

persons claiming an interest in or lien on the vehicle.
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(h) Contain the name of the person or entity that

authorized the labor or services on the wvehicle.

(1) Contain an itemized statement of the amount claimed to

be owed to the lienor, including the date the vehicle was

dropped off for repairs; the date the repairs were completed;

the date the customer was notified of the completion of the

repairs; the amount due for repairs, adjustments, or

modifications to the vehicle; any administrative fees; and any

daily storage charges.

(j)4e> Contain notice that the lien claimed by the lienor

is subject to enforcement pursuant to this section and that the
vehicle may be sold to satisfy the lien.
(k)£ Contain F—Iknewn, the date, time, and location of

any proposed or scheduled sale of the vehicle. A vehicle may not
be sold earlier than 60 days after completion of the repair
work.

(1)4e> Contain notice that the owner of the vehicle or any

person claiming an interest therein 4w or lien thereon has a
right to a hearing at any time before the scheduled date of sale
by filing a demand for hearing with the clerk of the circuit
court in the county in which the vehicle is held and mailing
copies of the demand for hearing to all other owners and lienors
as reflected on the notice.

(m) 4> Contain notice that the owner of the vehicle has a

right to recover possession of the vehicle without instituting
judicial proceedings by posting bond in accordance with s.
559.917.

(n)++> Contain notice that any proceeds from the sale of

the vehicle remaining after payment of the amount claimed to be
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due and owing to the lienor will be deposited with the clerk of
the circuit court for disposition upon court order pursuant to
subsection (8).

(0)43> Contain notice that a lienholder, if any, has the

right, as specified in subsection (5), to demand a hearing or to
post a bond.

(p) Contain a statement that the lienor will make the

vehicle available for inspection during regular business hours

within 3 business days after receiving a written request to

inspect the vehicle from a notice recipient, who may present

either a copy of an electronic title or a paper title as

evidence of his or her interest in and right to inspect the

vehicle.

(qg) Contain the address at which the vehicle is physically

located.

(2) If attempts to locate the owner or lienholder are
unsuccessful after a check of the records of the Department of
Highway Safety and Motor Vehicles and any state disclosed by the
check of the National Motor Vehicle Title Information System or
an equivalent commercially available system, the lienor must
notify the local law enforcement agency in writing by certified
mail or acknowledged hand delivery that the lienor has been
unable to locate the owner or lienholder, that a physical search
of the vehicle has disclosed no ownership information, and that
a good faith effort, including records checks of the Department
of Highway Safety and Motor Vehicles database and the National
Motor Vehicle Title Information System or an equivalent
commercially available system, has been made. A description of

the motor vehicle which includes the year, make, and
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identification number must be given on the notice. This

notification must take place within 7 business days, excluding
Saturday and Sunday, after fxem the beginning date on which ef
sment—of storage charges begin to accrue on the said

+ 1 NN
CTIT oo tTo

meoter vehicle. For purposes of this subsection paragraph, the

term “good faith effort” means that the following checks have
been performed by the company to establish the prior state of

registration and title:

(a) A check of the department’s bepartment—ofHighway
Safety—andMoteor—Vehieles database for the owner and any

lienholder.+

(b) A check of the federally mandated electronic National
Motor Vehicle Title Information System or an equivalent
commercially available system to determine the state of
registration when there is not a current title or registration

record for the vehicle on file with the department. efHighway

Qo ftx7 A M~+ AN NI | o e
ot L cy TS 10T v T oy

(c) A check of the vehicle for any type of tag, tag record,
temporary tag, or regular tag.s

(d) A check of the vehicle for an inspection sticker or
other stickers and decals that could indicate the state of
possible registration.;—and

(e) A check of the interior of the vehicle for any papers
that could be in the glove box, trunk, or other areas for the
state of registration.

(3) A vehicle may not be sold earlier than 60 days after

completion of the repair work. If the date of the sale was not

included in the notice of lien required in subsection (1),

notice of the sale must be sent by certified mail at least+
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returanreeeipt—reguested—not—tess—+than 15 days before the date

of sale+ to the customer as indicated on the order for repair+
and to all other persons claiming an interest in or lien on the
motor vehicle, as disclosed by the records of the Department of
Highway Safety and Motor Vehicles or of a corresponding agency
of any other state in which the vehicle appears to have been

registered after completion of a check of the National Motor

Vehicle Title Information System or an equivalent commercially

available system. Such notice must:

(a) Be sent by certified mail with the last eight digits of

the vehicle identification number of the motor vehicle subject

to the sale clearly identified and printed in the delivery

address box and on the outside of the envelope sent to the

registered owner, the customer, and all other persons claiming

an interest therein or lien thereon.

(b) Contain the motor vehicle repair shop’s registration

number, owner’s name, and physical address and the entity name,

as registered with the Department of Agriculture and Consumer

Services, of the business where the repair work or storage

occurred, which must also appear on the outside of the envelope

containing the notice of sale in the return address section of

the envelope.

(4) The lienor, at least 15 days before the proposed or
scheduled date of sale of the vehicle, shall publish the notice
required by this section once in a newspaper circulated in the

county where the vehicle repair work was completed and where the

sale is to take place kheld. A certificate of compliance with the

notification provisions of this section, which includes the

vehicle identification number, verified by the lienor, together
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302 |with a copy of the notice of lien required by subsection (1) and

303 the notice of sale required by subsection (3), which must

304 : lude and—retura receint for mailineof +th N recrit rad e
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306 |of Highway Safety and Motor Vehicles and the National Motor

ar

+en; proof of publication, and checks of the Department
307 |Vehicle Title Information System or an equivalent commercially
308 available system, must be duly and expeditiously filed with the
309 clerk of the circuit court in the county where the vehicle is
310 |held. The lienor, at the time of filing the certificate of

311 compliance, must pay to the clerk of that court a service charge
312 |of $10 for indexing and recording the certificate.

313 (9) (a) A copy of the certificate of compliance, which must

314 include the vehicle identification number, and the report of

315 sale, certified by the clerk of the court, a copy of the notice

316 of lien required by subsection (1) and the notice of sale

317 required by subsection (3), and proof of the required check of

318 the National Motor Vehicle Title Information System or an

319 |equivalent commercially available system shall constitute

320 satisfactory proof for application to the Department of Highway
321 Safety and Motor Vehicles for transfer of title, together with
322 any other proof required by any rules and regulations of the

323 department.

324 (b) The Department of Highway Safety and Motor Vehicles may

325 not approve an application for transfer of title if the

326 application fails to include a copy of the notice of lien

327 required by subsection (1) and the notice of sale required by

328 subsection (3). The vehicle identification number on the notice

329 of lien must match the vehicle identification number of the

330 vehicle that is the subject of the transfer of title.
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(13) A failure to make good faith efforts as defined in
subsection (2) precludes the imposition of any storage charges
against the vehicle. If a lienor fails to provide notice to any
person claiming a lien on a vehicle under subsection (1) within

7 business days after the date assessment of storage of the
vehicle eharges—has—begun, £hern the lienor may not charge the

person is—preetuded—from—eharging for more than 7 days of

storage, but such failure fe—provide—timely notiece does not

affect charges made for repairs, adjustments, or modifications
to the vehicle or the priority of liens on the wvehicle.

(14) At any time before the proposed or scheduled date of

sale of a vehicle, the owner, the customer, or a person claiming

an interest therein or lien thereon may request to inspect the

vehicle. The lienor must make the vehicle available for

inspection during regular business hours within 3 business days

after receiving a written request to inspect the vehicle.

(15) (a) A lienor or the lienor’s agent may charge an

administrative fee to the registered owner, the insurance

company insuring the vehicle, or a person of record claiming a

lien against the vehicle to obtain release of the vehicle. Such

administrative fee may not exceed $250. For purposes of this

paragraph, the term “administrative fee” means a lien fee or any

fee imposed by the lienor or the lienor’s agent for

administrative costs added to the amount due for storage,

repairs, adjustments, or modifications to the vehicle.

(b) A lienor or the lienor’s agent may not charge fees or

costs, other than those authorized in this section, that exceed
$250.

(16) A motor vehicle repair shop, garage, automotive
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service facility, or storage operator must use a third-party

service approved by the Department of Highway Safety and Motor

Vehicles to transmit all notices required by this section. If

there is no third-party service approved by the department, the

motor vehicle repair shop, garage, automotive service facility,

or storage operator may mail the notices and provide evidence of

compliance with this section upon submission of an application

for certificate of title or certificate of destruction.

(a) For purposes of this subsection, the term “third-party

service” means a qualified business entity that, upon a request

submitted through a website by a motor vehicle repair shop,

garage, automotive service facility, or storage operator:

1. Accesses the National Motor Vehicle Title Information

System records to obtain the last state of record of the

vehicle.

2. Accesses the owner, lienholder, and insurer information,

as applicable, for a vehicle from the department.

3. Electronically generates the notices required of a motor

vehicle repair shop, a garage, an automotive service facility,

and a storage operator by this section through the website.

4, Prints and sends the notices required under this section

to each owner, lienholder, and insurer of record by certified

mail.

5. Electronically returns tracking information or other

proof of mailing and delivery of the notices to the motor

vehicle repair shop, the garage, the automotive service

facility, and the storage operator.

6. Electronically reports to the department, via an

electronic data exchange process using a web interface, the
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following information related to the repair and storage notices:

The vehicle identification number.

The license plate number.

The name and address of the repair shop or lienor.

o |0 |O |v

The physical location of the wvehicle.

e. The date on which the vehicle was dropped off for

repairs.

f. The date on which the repairs were completed.

g. The amount due for repairs and the storage amount per

day.

h. The dates on which the notice was mailed and delivered.

i. The date on which the owner was notified that the

repairs were completed.

j. Other information required by the department.

(b) A third-party service must apply to and be approved by

the department in order to provide notices under this section.

The department shall prescribe the format for the application.

The department may approve the applicant as qualified to perform

the services provided in paragraph (a) if the applicant:

1. Provides the department with a $1 million bond.

2. Submits an acceptable internal control and data security

audit (Level 2) or its equivalent performed by a licensed

certified public accountant.

3. Successfully demonstrates the ability to electronically

provide required data to the department via an electronic data

exchange process using a web interface.

(c) The department may deny, suspend, or revoke approval of

a third-party service if the department determines that the

third-party service has committed an act of fraud or
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misrepresentation related to a notice required by this section.

(d) A third-party service must maintain all records related

to providing notices under this section for 5 years and allow

the department to inspect and copy such records upon request.

The records may be maintained in an electronic format.

(e) A third-party service must annually provide the

department with evidence that it maintains a $1 million bond and

must annually submit an internal control and data security audit

(Level 2) or its equivalent performed by a licensed certified

public accountant to continue its approved status each year.

(f) A third-party service must maintain a publicly

available website that allows owners, registrants, lienholders,

insurance companies, or their agents to search for notices sent

pursuant to this section. The search results must exclude

personal identifying information but provide the same

information provided to the department.

(17) A lienor must release to the owner, lienholder, or

agent thereof all of the personal property found in but not

affixed to the vehicle. Upon payment of the charges owed, the

lienor must release the vehicle to the paying owner, lienholder,

or agent thereof.

(18) A lienor must accept either a copy of an electronic

title or a paper title as evidence of a person’s interest in a

vehicle.

Section 4. Subsection (4), paragraphs (a) and (b) of
subsection (5), and subsections (6) and (9) of section 713.78,
Florida Statutes, are amended, and subsections (14) through (17)
are added to that section, to read:

713.78 Liens for recovering, towing, or storing vehicles
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(4) (a) A Any person regularly engaged in the business of

and vessels.—

recovering, towing, or storing vehicles or vessels who comes
into possession of a vehicle or vessel pursuant to subsection
(2), and who claims a lien for recovery, towing, or storage

services, shall give notice, by certified mail, to the

registered owner, the insurance company insuring the vehicle

notwithstanding the—provisiens—ef s. 627.736, and £e all persons
claiming a lien thereon, as disclosed by the records in the
Department of Highway Safety and Motor Vehicles or as disclosed
by the records of any corresponding agency in any other state in
which the vehicle is identified through a records check of the
National Motor Vehicle Title Information System or an equivalent
commercially available system as being titled or registered.

(b) Whenever a amy law enforcement agency authorizes the
removal of a vehicle or vessel or whenever a any towing service,
garage, repalilr shop, or automotive service, storage, or parking
place notifies the law enforcement agency of possession of a
vehicle or vessel pursuant to s. 715.07(2) (a)2., the law
enforcement agency of the jurisdiction where the vehicle or
vessel is stored shall contact the Department of Highway Safety
and Motor Vehicles, or the appropriate agency of the state of
registration, if known, within 24 hours through the medium of
electronic communications, giving the full description of the
vehicle or vessel. Upon receipt of the full description of the
vehicle or vessel, the department shall search its files to
determine the owner’s name, the insurance company insuring the
vehicle or vessel, and whether any person has filed a lien upon

the vehicle or vessel as provided in s. 319.27(2) and (3) and
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476 |notify the applicable law enforcement agency within 72 hours.
477 The person in charge of the towing service, garage, repair shop,
478 or automotive service, storage, or parking place shall obtain
479 such information from the applicable law enforcement agency

480 |within 5 days after the date of storage and shall give notice
481 |pursuant to paragraph (a). The department may release the

482 insurance company information to the requestor notwithstanding

483 the—provisiens—of s. 627.736.

484 (c) The notice of lien must be sent by certified mail to

485 |the registered owner, the insurance company insuring the wvehicle

486 |notwithstanding s. 627.736, and all other persons claiming a

be—sent within 7 business days, excluding

B

487 lien thereon shat

488 Saturday and Sunday, after the date of storage of the wvehicle or

489 vessel. However, in no event shall the notice of lien be sent

490 less than 30 days before the sale of te—fthe—registered owner;

491 | Ehe—insuroncecompany IRsvring—the vehicle rnetwithstanding—+the

492 nroszial e £ o c27 T2c ENE e N N N Y =] £ v~ AT g sy o
ProvITsSTos O S~ \> T 1T IOy L3S S = my SAS ¥ S8 A2 T TSI S Sp A SA S S 1 Tooitt ity o

493 Hen—against the vehicle or vessel. The notice must state:
494

495 digits of the vehicle identification number of the vehicle

[

If the claim of lien is for a vehicle, the last eight

496 subject to the lien, or, if the claim of lien is for a vessel,

497 the hull identification number of the vessel subject to the

498 lien, clearly printed in the delivery address box and on the

499 outside of the envelope sent to the registered owner and all

500 other persons claiming an interest therein or lien thereon.

501 2. The name, physical address, and telephone number of the

502 lienor, and the entity name, as registered with the Division of

503 Corporations, of the business where the towing and storage

504 occurred, which must also appear on the outside of the envelope
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sent to the registered owner and all other persons claiming an

interest in or lien on the vehicle or vessel.

3. FH——shatt state The fact of possession of the vehicle or

4. The name of the person or entity that authorized the

lienor to take possession of the vehicle or vessel.s

5. That a lien as provided in subsection (2) is claimed.s

6. That charges have accrued and include an itemized

statement of the amount thereof.s

7. That the lien is subject to enforcement under pursuant

£o laws+ and that the owner or lienholder, if any, has the right

to a hearing as set forth in subsection (5) .—and

8. That any vehicle or vessel that whieh remains unclaimed,

or for which the charges for recovery, towing, or storage
services remain unpaid, may be sold free of all prior liens

after 35 days after the vehicle or vessel is stored by the

lienor if the vehicle or vessel is more than 3 years of age or

after 50 days after the vehicle or vessel is stored by the

lienor if the vehicle or vessel is 3 years of age or less.

9. The address at which the vehicle or vessel is physically

located.

(d) The notice of lien may not be sent to the registered

owner, the insurance company insuring the vehicle or vessel, and

all other persons claiming a lien thereon less than 30 days

before the sale of the vehicle or vessel.

(e)4e If attempts to locate the name and address of the

owner or lienholder prove unsuccessful, the towing-storage
operator shall, after 7 business werking days, excluding
Saturday and Sunday, after ef the initial tow or storage, notify
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534 the public agency of jurisdiction where the vehicle or vessel is
535 stored in writing by certified mail or acknowledged hand

536 |delivery that the towing-storage company has been unable to

537 locate the name and address of the owner or lienholder and a

538 |physical search of the vehicle or vessel has disclosed no

539 ownership information and a good faith effort has been made,

540 including records checks of the Department of Highway Safety and
541 |Motor Vehicles database and the National Motor Vehicle Title

542 Information System or an equivalent commercially available

543 system. For purposes of this paragraph and subsection (9), the
544 | term “good faith effort” means that the following checks have
545 been performed by the company to establish the prior state of

546 |registration and for title:

547 1. A check of the department’s bepartment—ofHighway Safety
548 | andMeter—Yehiecltes database for the owner and any lienholder.
549 2. A check of the electronic National Motor Vehicle Title

550 Information System or an equivalent commercially available
551 system to determine the state of registration when there is not

552 a current registration record for the vehicle or vessel on file

553 |with the department efHighway SafetyandMoter Vehieles.

554 3. A check of the vehicle or vessel for any type of tag,
555 tag record, temporary tag, or regular tag.

556 4. A check of the law enforcement report for a tag number
557 or other information identifying the vehicle or vessel, if the
558 vehicle or vessel was towed at the request of a law enforcement
559 |officer.

560 5. A check of the trip sheet or tow ticket of the tow truck

561 operator to determine whether see—=¥f a tag was on the vehicle or

562 vessel at the beginning of the tow, if a private tow.
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563 6. If there is no address of the owner on the impound

564 |report, a check of the law enforcement report to determine

565 |whether see—3+£f an out-of-state address is indicated from driver
566 |license information.

567 7. A check of the vehicle or vessel for an inspection

568 sticker or other stickers and decals that may indicate a state
569 |of possible registration.

570 8. A check of the interior of the vehicle or vessel for any
571 |papers that may be in the glove box, trunk, or other areas for a
572 state of registration.

573 9. A check of the vehicle for a vehicle identification

574 number.

575 10. A check of the vessel for a vessel registration number.
576 11. A check of the vessel hull for a hull identification
577 number which should be carved, burned, stamped, embossed, or

578 otherwise permanently affixed to the outboard side of the

579 transom or, if there is no transom, to the outmost seaboard side
580 at the end of the hull that bears the rudder or other steering
581 |mechanism.

582 (5) (a) The owner of a vehicle or vessel removed pursuant to

583 |Ehe—preovisiens—ef subsection (2), or any person claiming a lien,
584 other than the towing-storage operator, within 10 days after the
585 time she or he has knowledge of the location of the vehicle or
586 |vessel, may file a complaint in the county court of the county

587 in which the vehicle or vessel 1s stored to determine whether +f

588 her or his property was wrongfully taken or withheld fxem—heror
589 |kim.

590 (b) At any time before the sale of the vehicle or vessel

591 Ypon—fitingof—a—<compltaint, an owner or lienholder may have her
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or his vehicle or vessel released upon posting with the court a
cash or surety bond or other adequate security equal to the
amount of the charges for towing or storage and lot rental
amount to ensure the payment of such charges in the event she or
he does not prevail. Upon the posting of the bond and the
payment of the applicable fee set forth in s. 28.24, the clerk
of the court shall issue a certificate notifying the lienor of
the posting of the bond and directing the lienor to release the
vehicle or vessel. At the time of such release, after reasonable
inspection, she or he shall give a receipt to the towing-storage
company reciting any claims she or he has for loss or damage to
the vehicle or vessel or the contents thereof.

(6) A Amy vehicle or vessel that whieh 1s stored pursuant

to subsection (2) and whieh remains unclaimed, or for which
reasonable charges for recovery, towing, or storing remain
unpaid, and any contents not released pursuant to subsection
(10), may be sold by the owner or operator of the storage space
for such towing or storage charge affter 35 days after frem—the
£ime the vehicle or vessel is stored by the lienor therein if

the vehicle or vessel is more than 3 years of age or after 50

days after fellewing—the—+time the vehicle or vessel is stored by

the lienor £hereirn if the vehicle or vessel is 3 years of age or
less. The sale shall be at public sale for cash. If the date of
the sale was not included in the notice required in subsection
(4), notice of the sale shall be given to the person in whose
name the vehicle or vessel is registered and to all persons
claiming a lien on the vehicle or vessel as shown on the records
of the Department of Highway Safety and Motor Vehicles or of any

corresponding agency in any other state in which the vehicle is
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621 identified through a records check of the National Motor Vehicle
622 Title Information System or an equivalent commercially available

623 system as being titled. Notice of the sale must shaltlt be sent by

624 certified mail. The notice must have clearly identified and

625 |printed, if the claim of lien is for a motor vehicle, the last

626 |eight digits of the vehicle identification number of the motor

627 vehicle subject to the lien, or, if the claim of lien is for a

628 vessel, the hull identification number of the vessel subject to

629 |the lien, in the delivery address box and on the outside of the

630 envelope sent to the registered owner and all other persons

631 |claiming an interest therein or lien thereon. The notice must be

632 sent to the owner of the vehicle or vessel and the person having
633 the recorded lien on the vehicle or vessel at the address shown
634 on the records of the registering agency at least and—shaltl—be

635 ratted

B
Tt

1 o
CTITTH

7r 15 days before the sale of the vehicle or

o
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1
T

H
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aEe—e re—sate. The notice must state the name,

H

636 vessel

637 |physical address, and telephone number of the lienor, and the

638 vehicle identification number if the claim of lien is for a

639 vehicle or the hull identification number if the claim of lien

640 is for a vessel, all of which must also appear in the return

641 address section on the outside of the envelope containing the

642 |notice of sale. After diligent search and inquiry, 1f the name

643 and address of the registered owner or the owner of the recorded
044 lien cannot be ascertained, the requirements of notice by mail
645 |may be dispensed with. In addition to the notice by mail, public
646 |notice of the time and place of sale shall be made by publishing
647 a notice thereof one time, at least 10 days before prier—te the

648 date of the sale, in a newspaper of general circulation in the

649 |county in which the sale is to be held. The proceeds of the
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sale, after payment of reasonable towing and storage charges,
and costs of the sale, in that order of priority, shall be
deposited with the clerk of the circuit court for the county if
the owner or lienholder is absent, and the clerk shall hold such
proceeds subject to the claim of the owner or lienholder legally
entitled thereto. The clerk shall be entitled to receive 5
percent of such proceeds for the care and disbursement thereof.
The certificate of title issued under this law shall be
discharged of all liens unless otherwise provided by court
order. The owner or lienholder may file a complaint after the
vehicle or vessel has been sold in the county court of the
county in which it is stored. Upon determining the respective
rights of the parties, the court may award damages, attorney
aEterneyls fees, and costs in favor of the prevailing party.

(9) Failure to make good faith best efforts to comply with
the notice requirements of this section precludes shall—preetude
the imposition of any storage charges against the sweh vehicle

or vessel. If a lienor fails to provide notice to a person

claiming a lien on a vehicle or vessel in accordance with

subsection (4), the lienor may not charge the person for more

than 7 days of storage, but such failure does not affect charges

made for towing the vehicle or vessel or the priority of liens

on the vehicle or vessel.

(14) (a) A copy of the notice of lien required by subsection

(4) and the notice of sale required by subsection (6), which

must include the vehicle identification number if the claim of

lien is for a vehicle or the hull identification number if the

claim of lien is for a vessel, and proof of the required check

of the National Motor Vehicle Title Information System or an
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equivalent commercially available system shall constitute

satisfactory proof for application to the Department of Highway

Safety and Motor Vehicles for transfer of title, together with

any other proof required by any rules and regulations of the

department.

(b) The Department of Highway Safety and Motor Vehicles may

not approve an application for transfer of title if the

application fails to include a copy of the notice of lien

required by subsection (4) and the notice of sale required by

subsection (6). The vehicle or hull identification number on the

notice of lien must match the vehicle or hull identification

number of the vehicle or vessel that is the subject of the

transfer of title.

(15) (a) A lienor or the lienor’s agent may charge an

administrative fee to the registered owner, the insurance

company insuring the vehicle or vessel, or a person claiming a

lien against the vehicle or vessel to obtain release of the

vehicle or vessel. Such administrative fee may not exceed $250.

For purposes of this paragraph, the term “administrative fee”

means a lien fee or any fee imposed by the lienor or the

lienor’s agent for administrative costs added to the amount due

for towing and storing the vehicle or vessel.

(b) A lienor or the lienor’s agent may not charge fees or

costs, other than those authorized in this section or ss.
125.0103 and 166.043, that exceed $250.

(16) A towing-storage operator must use a third-party

service approved by the Department of Highway Safety and Motor

Vehicles to transmit all notices required by this section. If

there is no third-party service approved by the department, the
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towing-storage operator may mail the notices and provide

evidence of compliance with this section upon submission of an

application for certificate of title or certificate of

destruction.

(a) For purposes of this subsection, the term “third-party

service” means a qualified business entity that, upon a request

submitted through a website by a towing-storage operator:

1. Accesses the National Motor Vehicle Title Information

System records to obtain the last state of record of the

vehicle.

2. Accesses the owner, lienholder, and insurer information,

as applicable, for a vehicle or vessel from the department.

3. Electronically generates the notices required of a

towing-storage operator by this section through the website.

4, Prints and sends the notices required under this section

to each owner, lienholder, and insurer of record by certified

mail.

5. Electronically returns tracking information or other

proof of mailing and delivery of the notices to the towing-

storage operator.

6. Electronically reports to the department, via an

electronic data exchange process using a web interface, the

following information related to the towing and storage notice:

a. The vehicle identification number or vessel hull

identification number.

b. The license plate number, if applicable.

c. The name and address of the towing-storage operator or

lienor.

d. The physical location of the vehicle or vessel.
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e. The date on which the vehicle or vessel was towed.

f. The amount of storage fees owed at the time of the

notice.

g. The date of assessment of storage charges.

h. The dates on which the notice was mailed and delivered.

i. Other information required by the department.

(b) A third-party service must apply to and be approved by

the department in order to provide notices under this section.

The department shall prescribe the format for the application.

The department may approve the applicant as qualified to perform

the services provided in paragraph (a) if the applicant:

1. Provides the department with a $1 million bond.

2. Submits an acceptable internal control and data security

audit (Level 2) or its equivalent performed by a licensed

certified public accountant.

3. Successfully demonstrates the ability to electronically

provide required data to the department via an electronic data

exchange process using a web interface.

(c) The department may deny, suspend, or revoke approval of

a third-party service if the department determines that the

third-party service has committed an act of fraud or

misrepresentation related to a notice required by this section.

(d) A third-party service must maintain all records related

to providing notices under this section for 5 years and allow

the department to inspect and copy such records upon request.

The records may be maintained in an electronic format.

(e) A third-party service must annually provide the

department with evidence that it maintains a $1 million bond and

must annually submit an internal control and data security audit
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(Level 2) or its equivalent performed by a licensed certified

public accountant to continue its approved status each year.

(f) A third-party service must maintain a publicly

available website that allows owners, registrants, lienholders,

insurance companies, or their agents to search for notices sent

pursuant to this section. The search results must exclude

personal identifying information but provide the same

information provided to the department.

(17) A lienor must accept either a copy of an electronic

title or a paper title as evidence of a person’s interest in a

vehicle or vessel.

Section 5. This act shall take effect January 1, 2020.

================= T ] TLE A MEDNDDMENT ================

And the title is amended as follows:
Delete everything before the enacting clause

and insert:

A bill to be entitled

An act relating to liens against motor vehicles and
vessels; amending s. 559.917, F.S.; authorizing a
person claiming a lien against a motor vehicle to
obtain the release of the vehicle from a lien claimed
by a motor vehicle repair shop under certain
circumstances; amending s. 559.920, F.S.; prohibiting
a motor vehicle repair shop from violating certain
provisions; amending s. 713.585, F.S.; revising notice
requirements for enforcing a lien by sale of a motor
vehicle; revising requirements for notice of lien and

notice of sale of a motor vehicle; requiring a lienor
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795 to make the motor vehicle available for inspection by
796 notice recipients; revising requirements for transfer
797 of title; authorizing a lienor to charge an

798 administrative fee up to a certain amount; defining
799 the term “administrative fee”; requiring a motor

800 vehicle repair shop, garage, automotive service

801 facility, or storage operator to use a third-party

802 service to provide notices of lien and sale; providing
803 an exception; defining the term “third-party service”;
804 requiring a third-party service to apply to and be

805 approved by the Department of Highway Safety and Motor
806 Vehicles; providing requirements; authorizing the

807 department to deny, suspend, or revoke approval under
808 certain circumstances; providing recordkeeping

809 requirements; providing requirements for retaining

810 approved status; requiring maintenance of a website
811 for access to certain information; requiring a lienor
812 to release certain personal property; requiring the
813 lienor to release the vehicle upon payment of charges;
814 requiring a lienor to accept a copy of an electronic
815 title or a paper title as evidence of a person’s

816 interest in a vehicle; amending s. 713.78, F.S.;

817 revising requirements for notice of lien for

818 recovering, towing, or storing a vehicle or vessel;
819 revising requirements for notice of the sale of such
820 vehicle or vessel; revising requirements for transfer
821 of title; authorizing a lienor to charge an

822 administrative fee up to a certain amount; defining
823 the term “administrative fee”; requiring a towing-

Page 29 of 30
4/8/2019 11:05:30 AM 590-03993-19




Florida Senate - 2019 COMMITTEE AMENDMENT
Bill No. CS for SB 772

NI =
824 storage operator to use a third-party service to

825 provide notices of lien and sale; providing an

826 exception; defining the term “third-party service”;
827 requiring a third-party service to apply to and be

828 approved by the department; providing requirements;
829 authorizing the department to deny, suspend, or revoke
830 approval under certain circumstances; providing

831 recordkeeping requirements; providing requirements for
832 retaining approved status; requiring maintenance of a
833 website for access to certain information; requiring a
834 lienor to accept a copy of an electronic title or a
835 paper title as evidence of a person’s interest in a
836 vehicle or vessel; providing an effective date.
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By the Committee on Banking and Insurance; and Senator Stargel

597-03479-19 2019772cl

A bill to be entitled
An act relating to liens against motor vehicles and
vessels; amending s. 559.917, F.S.; authorizing a
person claiming a lien against a motor vehicle to
obtain the release of the vehicle from a lien claimed
by a motor vehicle repair shop under certain
circumstances; amending s. 559.920, F.S.; prohibiting
a motor vehicle repair shop from violating certain
provisions; amending s. 713.585, F.S.; revising notice
requirements for enforcing a lien by sale of a motor
vehicle; revising requirements for notice of lien and
notice of sale of a motor vehicle; requiring the
lienor to make the motor vehicle available for
inspection by notice recipients; revising requirements
for transfer of title; authorizing a lienor to charge
an administrative fee up to a certain amount; defining
the term “administrative fee”; requiring a lienor to
use a third-party service to provide notices of lien
and sale; providing an exception; defining the term
“third-party service”; establishing qualifications for
approval of third-party services; authorizing the
Department of Highway Safety and Motor Vehicles to
deny, suspend, or revoke approval under certain
circumstances; providing certain recordkeeping
requirements; requiring a third-party service to
annually take certain actions to continue to be
approved; requiring a third-party service to maintain

a website that offers specified information; requiring

a lienor to release certain personal property;
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requiring release of the vehicle upon payment of
charges; requiring a lienor to accept an electronic or
paper title as evidence of a person’s interest in a
vehicle; amending s. 713.78, F.S.; revising
requirements for notice of lien for recovering,
towing, or storing a vehicle or vessel; revising
requirements for notice of the sale of such vehicle or
vessel; revising requirements for transfer of title;
authorizing a lienor to charge an administrative fee
up to a certain amount; defining the term
“administrative fee”; requiring a lienor to use a
third-party service to provide notices of lien and
sale; providing an exception; defining the term
“third-party service”; establishing qualifications for
approval of third-party services; authorizing the
department to deny, suspend, or revoke approval under
certain circumstances; providing certain recordkeeping
requirements; requiring a third-party service to
annually take certain actions to continue to be
approved; requiring a third-party service to maintain
a website that offers specified information; requiring
a lienor to accept an electronic or paper title as
evidence of a person’s interest in a vehicle or

vessel; providing an effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Section 559.917, Florida Statutes, is amended to

read:
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559.917 Bond to release possessory lien claimed by motor
vehicle repair shop.—
(1) (a) A Any customer or a person of record claiming a lien

against a motor vehicle may obtain the release of the her—eor—his

motor vehicle from any lien claimed under part II of chapter 713
by a motor vehicle repair shop for repair work performed under a
written repair estimate by filing with the clerk of the court in
the circuit in which the disputed transaction occurred a cash or
surety bond, payable to the person claiming the lien and
conditioned for the payment of any judgment which may be entered
on the lien. The bond shall be in the amount stated on the
invoice required by s. 559.911, plus accrued storage charges, if
any, less any amount paid to the motor vehicle repair shop as
indicated on the invoice. The customer or person shall not be
required to institute judicial proceedings in order to post the
bond in the registry of the court and shall not—mer——shall—the
eustemer be required to use a particular form for posting the
bonds unless the clerk provides shaldt—preovide such form to the
customer or person for filing. Upon the posting of such bond,
the clerk of the court shall automatically issue a certificate
notifying the lienor of the posting of the bond and directing
the lienor to release the euwstemerls motor vehicle.

(b) The lienor shall have 60 days to file suit to recover
the bond. The prevailing party in that action may be entitled to
damages plus court costs and reasonable attorney attermeyls
fees. If the lienor fails to file suit within 60 days after the
posting of such bond, the bond shall be discharged.

(2) The failure of a lienor to release or return to the

customer or person the motor vehicle upon which any lien is

Page 3 of 30

CODING: Words strieken are deletions; words underlined are additions.

Cs for SB 772

2019772cl

88
89
90
91
92
93
94
95
96
97
98
99
100
101
102
103
104
105
106
107
108
109
110
111
112
113
114
115
116

CODING: Words strieken are deletions;

Florida Senate - 2019 Cs for SB 772

597-03479-19 2019772cl
claimed, upon receiving a copy of a certificate giving notice of
the posting of the bond and directing release of the motor
vehicle, shall subject the lienor to judicial proceedings which
may be brought by the customer or person to compel compliance
with the certificate. Whenever a customer or person brings an
action to compel compliance with the certificate, the customer
or person need only establish that:

(a) Bond in the amount of the invoice, plus accrued storage
charges, if any, less any amount paid to the motor vehicle
repair shop as indicated on the invoice, was posted;

(b) A certificate was issued pursuant to this section;

(c) The motor vehicle repair shop, or any employee or agent
thereof who is authorized to release the motor vehicle, received
a copy of a certificate issued pursuant to this section; and

(d) The motor vehicle repair shop or employee authorized to

release the motor vehicle failed to release the motor vehicle.

The customer or person, upon a judgment in her or his favor in
an action brought under this subsection, may be entitled to
damages plus court costs and reasonable attorney attermeyls fees
sustained by her or him by reason of such wrongful detention or
retention. Upon a judgment in favor of the motor vehicle repair
shop, the shop may be entitled to reasonable attorney atterneyls
fees.

(3) A Amy motor vehicle repair shop that whieh, or an amy
employee or agent thereof who is authorized to release the motor
vehicle who, upon receiving a copy of a certificate giving
notice of the posting of the bond in the required amount and

directing release of the motor vehicle, fails to release or
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return the property to the customer or person pursuant to this
section commits is—guitty—ef a misdemeanor of the second degree,
punishable as provided in s. 775.082 or s. 775.083.

(4) A Amy customer or person who stops payment on a credit
card charge or a check drawn in favor of a motor vehicle repair
shop on account of an invoice or who fails to post a cash or
surety bond pursuant to this section shall be prohibited from
any recourse under this section with respect to the motor
vehicle repair shop.

Section 2. Section 559.920, Florida Statutes, is amended to
read:

559.920 Unlawful acts and practices.—It shall be a
violation of this act for any motor vehicle repair shop or

employee thereof to do any of the following:

(1) Engage or attempt to engage in repair work for
compensation of any type without first being registered with or
having submitted an affidavit of exemption to the department.+

(2) Make or charge for repairs which have not been
expressly or impliedly authorized by the customer.s

(3) Misrepresent that repairs have been made to a motor
vehicle.s+

(4) Misrepresent that certain parts and repairs are
necessary to repair a vehicle.s

(5) Misrepresent that the vehicle being inspected or
diagnosed is in a dangerous condition or that the customer’s
continued use of the vehicle may be harmful or cause great
damage to the vehicle.s

(6) Fraudulently alter any customer contract, estimate,

invoice, or other document.s
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(7) Fraudulently misuse any customer’s credit card.s+

(8) Make or authorize in any manner or by any means
whatever any written or oral statement which is untrue,
deceptive or misleading, and which is known, or which by the
exercise of reasonable care should be known, to be untrue,
deceptive or misleading.s

(9) Make false promises of a character likely to influence,
persuade, or induce a customer to authorize the repair, service,
or maintenance of a motor vehicle.s+

(10) Substitute used, rebuilt, salvaged, or straightened
parts for new replacement parts without notice to the motor
vehicle owner and to her or his insurer if the cost of repair is
to be paid pursuant to an insurance policy and the identity of
the insurer or its claims adjuster is disclosed to the motor
vehicle repair shop.s+

(11) Cause or allow a customer to sign any work order that
does not state the repairs requested by the customer or the
automobile’s odometer reading at the time of repair.s;

(12) Fail or refuse to give to a customer a copy of any
document requiring the customer’s signature upon completion or
cancellation of the repair work.s+

(13) Willfully depart from or disregard accepted practices
and professional standards.+

(14) Have repair work subcontracted without the knowledge
or consent of the customer unless the motor vehicle repair shop
or employee thereof demonstrates that the customer could not
reasonably have been notified.+

(15) Conduct the business of motor vehicle repair in a

location other than that stated on the registration
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(16) Rebuild or restore a rebuilt vehicle without the

knowledge of the owner in such a manner that it does not conform

to the original vehicle manufacturer’s established repair

procedures or specifications and allowable tolerances for the

particular model and year.;—e®

(17) Perform any other act that is a violation of this part

or that constitutes fraud or misrepresentation.

(18) Violate any provision of

s. 713.585.

Section 3. Subsections (1) through (4), (9), and (13) of

section 713.585, Florida Statutes,

are amended, and subsections

(14) through (18) are added to that section, to read:

713.585 Enforcement of lien by sale of motor vehicle.—A

person claiming a lien under s. 713.58 for performing labor or

services on a motor vehicle may enforce such lien by sale of the

vehicle in accordance with the following procedures:

(1) The lienor or the lienor’s agent must give notice of

the lien, by certified mail, return receipt requested, within—+
b 1 o ul A4 (W™ o a a £ + =N 1 1
busin s Tuding—SaturdayandSunday—from—the beginning
daot £+ + £ + T | + hiel
o e et £ ey Froy b = bty

to the registered owner of the vehicle, to the customer as

indicated on the order for repair,

claiming an interest therein #w or

and to all other persons

lien thereon, as disclosed by

the records of the Department of Highway Safety and Motor

Vehicles or as disclosed by the records of any corresponding

agency of any other state in which

the vehicle is identified

through a records check of the National Motor Vehicle Title

Information System or an equivalent commercially available

system as being the current state where the vehicle is titled.
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(a) Be sent to the registered owner, the customer, and all

other persons claiming an interest therein or lien thereon

within 7 business days, excluding Saturday and Sunday, after the

date on which storage charges begin to accrue on the wvehicle.

However, in no event shall the notice of lien be sent less than

30 days before the sale of the motor wvehicle.

(b) Be sent by certified mail,

return receipt requested,

with the vehicle identification number of the motor vehicle

subject to the lien clearly printed in the delivery address box

or section of the return receipt card; on the outside of the

envelope sent to the registered owner, the customer, and all

other persons claiming an interest therein or lien thereon; and

on the electronic image of the return receipt card available on

the United States Postal Service website.

(c)+42)> Contain a description of the vehicle, including, at

minimum, its year, make, vehicle identification number, and ke

vehieltels location.

(d) 4> Contain the name and address of the owner of the

vehicle, the customer as indicated on the order for repair, and

any person claiming an interest therein 4w or lien thereon.

(e)+4e)> Contain the name, address, and telephone number of

the lienor.

(f)4e- Contain notice that the lienor claims a lien on the

vehicle for labor and services performed and storage charges, if

any, and the cash sum which, if paid to the lienor, would be

sufficient to redeem the vehicle from the lien claimed by the

lienor.

(g) Contain the motor vehicle repair shop’s registration
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number, owner’s name, and physical address and the entity name,

as registered with the Division of Corporations, of the business

where the repair work or storage occurred, which must also

appear on the outside of the envelope sent to the registered

owner, the customer, and all other persons claiming an interest

in or lien on the vehicle.

(h) Contain the name of the person or entity that

authorized the labor or services on the vehicle.

(i) Contain an itemized statement of the amount claimed to

be owed to the lienor, including the date the vehicle was

dropped off for repairs; the date the repairs were completed;

the amount due for repairs, adjustments, or modifications to the

vehicle; any administrative fees; and any daily storage charges.

(j)+e)> Contain notice that the lien claimed by the lienor
is subject to enforcement pursuant to this section and that the
vehicle may be sold to satisfy the lien.

(k)+£» Contain Ff—kmewn, the date, time, and location of
any proposed or scheduled sale of the vehicle. A vehicle may not
be sold earlier than 60 days after completion of the repair
work.

(1)+4&)r Contain notice that the owner of the vehicle or any
person claiming an interest therein 4& or lien thereon has a
right to a hearing at any time before the scheduled date of sale
by filing a demand for hearing with the clerk of the circuit
court in the county in which the vehicle is held and mailing
copies of the demand for hearing to all other owners and lienors
as reflected on the notice.

(m) 4} Contain notice that the owner of the vehicle has a

right to recover possession of the vehicle without instituting
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judicial proceedings by posting bond in accordance with s.
559.917.

(n)+4+) Contain notice that any proceeds from the sale of
the vehicle remaining after payment of the amount claimed to be
due and owing to the lienor will be deposited with the clerk of
the circuit court for disposition upon court order pursuant to
subsection (8).

(0)+45> Contain notice that a lienholder, if any, has the
right, as specified in subsection (5), to demand a hearing or to
post a bond.

(p) Contain a statement that the lienor will make the

vehicle available for inspection during regular business hours

within 3 business days after receiving a written request to

inspect the vehicle from a notice recipient, who may present

either an electronic or a paper title as evidence of his or her

interest in and right to inspect the vehicle.

(g) Contain the address at which the vehicle is physically

located.

(2) If attempts to locate the owner or lienholder are
unsuccessful after a check of the records of the Department of
Highway Safety and Motor Vehicles and any state disclosed by the
check of the National Motor Vehicle Title Information System or
an equivalent commercially available system, the lienor must
notify the local law enforcement agency in writing by certified
mail or acknowledged hand delivery that the lienor has been
unable to locate the owner or lienholder, that a physical search
of the vehicle has disclosed no ownership information, and that
a good faith effort, including records checks of the Department

of Highway Safety and Motor Vehicles database and the National
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commercially available system, has been made. A description of
the motor vehicle which includes the year, make, and
identification number must be given on the notice. This
notification must take place within 7 business days, excluding
Saturday and Sunday, after fxem the begimmning date on which ef
the—assessment—of storage charges begin to accrue on the said

moter vehicle. For purposes of this subsection paragzaph, the

term “good faith effort” means that the following checks have
been performed by the company to establish the prior state of

registration and title:

(a) A check of the department’s bepartment—of Highwa

(7]
fh

afety—andMetor hieltes database for the owner and any
lienholder.s

(b) A check of the federally mandated electronic National
Motor Vehicle Title Information System or an equivalent
commercially available system to determine the state of
registration when there is not a current title or registration
record for the vehicle on file with the department. efHighway

£ hiel

= e

Sofat a1

S5 F—aHer

K

(c) A check of the vehicle for any type of tag, tag record,
temporary tag, or regular tag.s

(d) A check of the vehicle for an inspection sticker or
other stickers and decals that could indicate the state of
possible registration.;—ane

(e) A check of the interior of the vehicle for any papers
that could be in the glove box, trunk, or other areas for the

state of registration.

(3) A vehicle may not be sold earlier than 60 days after
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completion of the repair work. If the date of the sale was not

included in the notice of lien required in subsection (1),
notice of the sale must be sent by certified mail, return
receipt requested, at least mot—Ztess—than 15 days before the
date of sale, to the customer as indicated on the order for
repair+ and to all other persons claiming an interest in or lien
on the motor vehicle, as disclosed by the records of the
Department of Highway Safety and Motor Vehicles or of a
corresponding agency of any other state in which the vehicle
appears to have been registered after completion of a check of
the National Motor Vehicle Title Information System or an

equivalent commercially available system. Such notice must:

(a) Be sent by certified mail, return receipt requested,

with the vehicle identification number of the motor vehicle

subject to the sale clearly identified and printed in the

delivery address box or section of the return receipt card and

on the outside of the envelope sent to the registered owner, the

customer, and all other persons claiming an interest therein or

lien thereon and clearly visible on the electronic image of the

return receipt card available on the United States Postal

Service website.

(b) Contain the motor vehicle repair shop’s registration

number, owner’s name, and physical address and the entity name,

as registered with the Division of Corporations, of the business

where the repair work or storage occurred, which must also

appear on the outside of the envelope containing the notice of

sale in the return address section of the envelope.

(4) The lienor, at least 15 days before the proposed or
scheduled date of sale of the vehicle, shall publish the notice

Page 12 of 30

CODING: Words strieken are deletions; words underlined are additions.




349
350
351
352
353
354
355
356
357
358
359
360
361
362
363
364
365
366
367
368
369
370
371
372
373
374
375
376
377

Florida Senate - 2019

597-03479-19
required by this section once in a newspaper circulated in the

county where the vehicle repair work was completed and the sale

is to take place held. A certificate of compliance with the

notification provisions of this section, which includes the

vehicle identification number, verified by the lienor, together

with a copy of the notice of lien required by subsection (1) and

the notice of sale required by subsection (3), and a copy of all

return receipts reeeipt for mailing of the notices retiece

required by this section, which must include proof of

publication, and checks of the Department of Highway Safety and
Motor Vehicles and the National Motor Vehicle Title Information
System or an equivalent commercially available system, must be
duly and expeditiously filed with the clerk of the circuit court
in the county where the vehicle is held. The lienor, at the time
of filing the certificate of compliance, must pay to the clerk
of that court a service charge of $10 for indexing and recording
the certificate.

(9) (a) A copy of the certificate of compliance, which must

include the vehicle identification number, and the report of

sale, certified by the clerk of the court, a copy of the notice

of lien required by subsection (1) and the notice of sale

required by subsection (3), and a copy of all return receipts

for mailing of the notices required by this section, and proof

of the required check of the National Motor Vehicle Title
Information System or an equivalent commercially available
system shall constitute satisfactory proof for application to
the Department of Highway Safety and Motor Vehicles for transfer
of title, together with any other proof required by any rules

and regulations of the department.
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(b) The Department of Highway Safety and Motor Vehicles may

not approve an application for transfer of title if the

application fails to include a copy of the notice of lien

required by subsection (1) and the notice of sale required by

subsection (3) and a copy of all return receipts for mailing of

the notices. The vehicle identification number on the return

receipts must match the vehicle identification number of the

vehicle that is the subject of the transfer of title and must be

clearly visible on the electronic image of the return receipt

card available on the United States Postal Service website.

(13) A failure to make good faith efforts as defined in
subsection (2) precludes the imposition of any storage charges
against the vehicle. If a lienor fails to provide notice to any
person claiming a lien on a vehicle under subsection (1) within

7 business days after the date assessment of storage of the

vehicle eharg has—begun, thern the lienor may not charge the

person is—preeluded—from—echarging for more than 7 days of

storage, but such failure teo—provide—timely noti does not

affect charges made for repairs, adjustments, or modifications
to the vehicle or the priority of liens on the vehicle.

(14) At any time before the proposed or scheduled date of

sale of a vehicle, the owner, the customer, or a person claiming

an interest therein or lien thereon may request to inspect the

vehicle. The lienor must make the vehicle available for

inspection during regular business hours within 3 business days

after receiving a written request to inspect the vehicle.

(15) (a) A lienor or the lienor’s agent may charge an

administrative fee to the registered owner, the insurance

company insuring the vehicle, or a person of record claiming a
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407 lien against the vehicle to obtain release of the vehicle. Such 436 3. Electronically generates the notice required of the
408 administrative fee may not exceed $250. For purposes of this 437| motor vehicle or vessel repair shop, towing-storage operator,
409| paragraph, the term “administrative fee” means a lien fee or any 438 garage, or automotive service, storage, or parking place by this
410| fee imposed by the lienor or the lienor’s agent for 439| section through the website.
411 administrative costs added to the amount due for storage, 440 4. Prints and sends the notice required under this section
412 repairs, adjustments, or modifications to the vehicle. 441 to any owner, lienholder, and insurer of record by certified
413 (b) A lienor or the lienor’s agent may not charge fees or 442 mail.
414 costs, other than those authorized in this section, that exceed 443 5. Electronically returns tracking information or other
415| $250. 444 proof of mailing and delivery of the notices to the motor
416 (16) A motor vehicle or vessel repair shop; garage; 445| wvehicle or vessel repair shop, towing-storage operator, garage,
417 automotive service, storage, or parking place; or towing-storage 446 or automotive service, storage, or parking place.
418| operator must use a third-party service approved by the 447 6. Electronically reports to the Department of Highway
419 Department of Highway Safety and Motor Vehicles to transmit all 448 Safety and Motor Vehicles via an electronic data exchange
420| notices required by this section. If there are no third-party 449| process using a web interface the following information related
421| services approved by the department, a lienor may mail the 450| to the towing-storage notice, as applicable:
422 notices and must provide evidence of compliance with this 451 a. The vehicle identification number or vessel hull
423 section upon submission of an application for certificate of 452 identification number;
424| title or certificate of destruction. 453 b. The license plate number;
425 (a) For purposes of this subsection, the term “third-party 454 c. The name and address of the towing-storage operator or
426| service” means a qualified business entity that, upon a request 455 lienor;
427 submitted through a website by a motor vehicle or vessel repair 456 d. The physical location of the vehicle;
428 shop, towing-storage operator, garage, or automotive service, 457 e. The date of the tow;
429 storage, or parking place: 458 f. The amount of storage fees owed at the time of the
430 1. Accesses the National Motor Vehicle Title Information 459| notice; and
431 System records to obtain the last state of record of the 460 g. The date the notices were mailed and delivered.
432| wvehicle. 461 (b) A third-party service must apply to the department and
433 2. Accesses the owner, lienholder, and insurer information, 462| be approved by the department in order to provide notices under
434| as applicable, for a vehicle or vessel from the Department of 463| this section. The department shall prescribe the format for such
435| Highway Safety and Motor Vehicles. 464| applications. The department may approve a third-party service

Page 15 of 30 Page 16 of 30
CODING: Words strieken are deletions; words underlined are additions. CODING: Words strieken are deletions; words underlined are additions.




Florida Senate - 2019 Cs for SB 772 Florida Senate - 2019 Cs for SB 772

597-03479-19 2019772cl 597-03479-19 2019772cl
465| applicant as qualified to provide the services described in 494| agent thereof all of the personal property found in but not
466| paragraph (a) based upon the following: 495| affixed to the vehicle. Upon payment of the charges owed, the
467 1. Providing the department a $1 million bond; 496 lienor must release the vehicle to the paying owner, lienholder,
468 2. Submitting an acceptable Internal Control and Data 497| or agent thereof.
469| Security Audit (Level 2) or equivalent from a licensed certified 498 (18) A lienor must accept either an electronic or a paper
470 public accountant; and 499| title as evidence of a person’s interest in a vehicle.
471 3. Successfully demonstrating the ability to electronically 500 Section 4. Subsection (4), paragraphs (a) and (b) of
472| provide required data to the department via an electronic data 501 subsection (5), and subsections (6) and (9) of section 713.78,
473 exchange process using a web interface. 502 Florida Statutes, are amended, and subsections (14) through (17)
474 (c) The department may deny, suspend, or revoke approval of 503 are added to that section, to read:
475 a third-party service if the department determines that the 504 713.78 Liens for recovering, towing, or storing vehicles
476| third-party service has committed an act of fraud or 505| and vessels.—
477| misrepresentation related to a notice required by this section. 506 (4) (a) A Any person regularly engaged in the business of
478 (d) A third-party service must maintain all records related 507 recovering, towing, or storing vehicles or vessels who comes
479| to providing notices under this section for 5 years and allow 508| into possession of a vehicle or vessel pursuant to subsection
480 the department to inspect and copy such records upon request. 509 (2), and who claims a lien for recovery, towing, or storage
481 The records may be maintained in electronic format. 510 services, shall give notice, by certified mail, return receipt
482 (e) A third-party service must annually provide the 511 requested, to the registered owner, the insurance company
483 department with evidence that it maintains a $1 million bond and 512 insuring the vehicle notwithstanding the—prevision £ s.
484 must submit an Internal Control and Data Security Audit (Level 513 627.736, and e all persons claiming a lien thereon, as
485 2) or equivalent from a licensed certified public accountant 514| disclosed by the records in the Department of Highway Safety and
486| annually to continue its approved status each year. 515| Motor Vehicles or as disclosed by the records of any
487 (f) A third-party service must maintain a publicly 516| corresponding agency in any other state in which the vehicle is
488 available website that allows an owner, registrant, lienholder, 517 identified through a records check of the National Motor Vehicle
489 insurance company, or any agent thereof to search for notices 518 Title Information System or an equivalent commercially available
490| sent pursuant to this section. The search results must return 519| system as being titled or registered.
491| the same information provided to the department, excluding any 520 (b) Whenever a amy law enforcement agency authorizes the
492 personal identifying information. 521 removal of a vehicle or vessel or whenever a amy towing service,
493 (17) A lienor must release to the owner, lienholder, or 522 garage, repair shop, or automotive service, storage, or parking
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523| place notifies the law enforcement agency of possession of a 552| reecord—eltaimingatien—against the vehicle or vessel. The notice
524 vehicle or vessel pursuant to s. 715.07(2) (a)2., the law 553 must state:
525 enforcement agency of the jurisdiction where the vehicle or 554 1. If the claim of lien is for a vehicle, the vehicle
526| vessel is stored shall contact the Department of Highway Safety 555| identification number of the vehicle subject to the lien clearly
527| and Motor Vehicles, or the appropriate agency of the state of 556| printed in the delivery address box or section of the return
528 registration, if known, within 24 hours through the medium of 557 receipt card; on the outside of the envelope sent to the
529| electronic communications, giving the full description of the 558| registered owner and all other persons claiming an interest
530| wvehicle or vessel. Upon receipt of the full description of the 559 therein or lien thereon; and on the electronic image of the
531 vehicle or vessel, the department shall search its files to 560 return receipt card available on the United States Postal
532 determine the owner’s name, the insurance company insuring the 561 Service website.
533| wvehicle or vessel, and whether any person has filed a lien upon 562 2. The name, physical address, and telephone number of the
534 the vehicle or vessel as provided in s. 319.27(2) and (3) and 563 lienor, and the entity name, as registered with the Division of
535 notify the applicable law enforcement agency within 72 hours. 564 Corporations, of the business where the towing and storage
536 The person in charge of the towing service, garage, repair shop, 565 occurred, which must also appear on the outside of the envelope
537| or automotive service, storage, or parking place shall obtain 566| sent to the registered owner and all other persons claiming an
538 such information from the applicable law enforcement agency 567 interest in or lien on the vehicle or vessel.
539| within 5 days after the date of storage and shall give notice 568 3. Fe—shatl—state The fact of possession of the vehicle or
540| pursuant to paragraph (a). The department may release the 569| vessel.
541 insurance company information to the requestor notwithstanding 570 4. The name of the person or entity that authorized the
542 +heprovisiern £ s. 627.736. 571 lienor to take possession of the vehicle or vessel.s#
543 (c) The notice of lien must be sent by certified mail, 572 5. That a lien as provided in subsection (2) is claimed.s
544 return receipt requested, to the registered owner, the insurance 573 6. That charges have accrued and include an itemized
545| company insuring the vehicle notwithstanding s. 627.736, and all 574 statement of the amount thereof.s
546| other persons claiming a lien thereon shalt—be—sent within 7 575 7. That the lien is subject to enforcement under pursuant
547 business days, excluding Saturday and Sunday, after the date of 576| #%e lawy and that the owner or lienholder, if any, has the right
548 storage of the vehicle or vessel. However, in no event shall the 577 to a hearing as set forth in subsection (5).;—ane
549| notice of lien be sent less than 15 days before the sale of e 578 8. That any vehicle or vessel that whieh remains unclaimed,
550 the registered—owner;—the insuran mpany—+asuring—th hiel 579 or for which the charges for recovery, towing, or storage
551| netwithstandingthe provisiens—ef—s= 77 36——and—atl-person £ 580| services remain unpaid, may be sold free of all prior liens
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after 35 days after the vehicle or vessel is stored by the

lienor if the vehicle or vessel is more than 3 years of age or

after 50 days after the vehicle or vessel is stored by the

lienor if the vehicle or vessel is 3 years of age or less.

9. The address at which the vehicle or vessel is physically

located.

(d) The notice of lien may not be sent to the registered

owner, the insurance company insuring the vehicle or vessel, and

all other persons claiming a lien thereon less than 15 days

before the sale of the vehicle or vessel.

(e)+e If attempts to locate the name and address of the
owner or lienholder prove unsuccessful, the towing-storage
operator shall, after 7 business werking days, excluding
Saturday and Sunday, after ef the initial tow or storage, notify
the public agency of jurisdiction where the vehicle or vessel 1is
stored in writing by certified mail or acknowledged hand
delivery that the towing-storage company has been unable to
locate the name and address of the owner or lienholder and a
physical search of the vehicle or vessel has disclosed no
ownership information and a good faith effort has been made,
including records checks of the Department of Highway Safety and
Motor Vehicles database and the National Motor Vehicle Title
Information System or an equivalent commercially available
system. For purposes of this paragraph and subsection (9), the
term “good faith effort” means that the following checks have

been performed by the company to establish the prior state of

registration and for title:

1. A check of the department’s bBepartment—ofHighway Safety

and—Metor—Vehieltes database for the owner and any lienholder.
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2. A check of the electronic National Motor Vehicle Title

Information System or an equivalent commercially available

system to determine the state of registration when there is not

a current registration record for the vehicle or vessel on file

with the department efHighwa sfety—and Motor hiel

3. A check of the vehicle or vessel for any type of tag,
tag record, temporary tag, or regular tag.

4. A check of the law enforcement report for a tag number
or other information identifying the vehicle or vessel, if the
vehicle or vessel was towed at the request of a law enforcement
officer.

5. A check of the trip sheet or tow ticket of the tow truck

operator to determine whether see—3£f a tag was on the vehicle or

vessel at the beginning of the tow, if a private tow.

6. If there is no address of the owner on the impound
report, a check of the law enforcement report to determine
whether see—<£f an out-of-state address is indicated from driver
license information.

7. A check of the vehicle or vessel for an inspection
sticker or other stickers and decals that may indicate a state
of possible registration.

8. A check of the interior of the vehicle or vessel for any
papers that may be in the glove box, trunk, or other areas for a

state of registration.

9. A check of the vehicle for a vehicle identification
number.

10. A check of the vessel for a vessel registration number.

11. A check of the vessel hull for a hull identification

number which should be carved, burned, stamped, embossed, or

Page 22 of 30
CODING: Words strieken are deletions; words underlined are additions.




639
640
641
642
643
644
645
646
647
648
649
650
651
652
653
654
655
656
657
658
659
660
661
662
663
664
665
666
667

Florida Senate - 2019

597-03479-19
otherwise permanently affixed to the outboard side of the
transom or, if there is no transom, to the outmost seaboard side
at the end of the hull that bears the rudder or other steering
mechanism.

(5) (a) The owner of a vehicle or vessel removed pursuant to

theprovision £ subsection (2), or any person claiming a lien,
other than the towing-storage operator, within 10 days after the
time she or he has knowledge of the location of the vehicle or
vessel, may file a complaint in the county court of the county
in which the vehicle or vessel is stored to determine whether +£
her or his property was wrongfully taken or withheld frem—her—o=
Bt

(b) At any time before the sale of the vehicle or vessel

Upen—filingof—= mptaint, an owner or lienholder may have her

or his vehicle or vessel released upon posting with the court a
cash or surety bond or other adequate security equal to the
amount of the charges for towing or storage and lot rental
amount to ensure the payment of such charges in the event she or
he does not prevail. Upon the posting of the bond and the
payment of the applicable fee set forth in s. 28.24, the clerk
of the court shall issue a certificate notifying the lienor of
the posting of the bond and directing the lienor to release the
vehicle or vessel. At the time of such release, after reasonable
inspection, she or he shall give a receipt to the towing-storage
company reciting any claims she or he has for loss or damage to
the vehicle or vessel or the contents thereof.

(6) A Amy vehicle or vessel that whieh is stored pursuant

to subsection (2) and whieh remains unclaimed, or for which

reasonable charges for recovery, towing, or storing remain
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unpaid, and any contents not released pursuant to subsection
(10), may be sold by the owner or operator of the storage space
for such towing or storage charge after 35 days after frem—the
£ime the vehicle or vessel is stored by the lienor £herein if

the vehicle or vessel is more than 3 years of age or after 50

days after fedldewing—the—time the vehicle or vessel is stored by
the lienor £herein if the vehicle or vessel is 3 years of age or
less. The sale shall be at public sale for cash. If the date of
the sale was not included in the notice required in subsection
(4), notice of the sale shall be given to the person in whose
name the vehicle or vessel is registered and to all persons
claiming a lien on the vehicle or vessel as shown on the records
of the Department of Highway Safety and Motor Vehicles or of any
corresponding agency in any other state in which the vehicle is
identified through a records check of the National Motor Vehicle
Title Information System or an equivalent commercially available
system as being titled. Notice of the sale must shed* be sent by

certified mail, return receipt requested. If the claim of lien

is for a vehicle, the notice must have clearly identified and

printed the vehicle identification number of the motor vehicle

subject to the lien in the delivery address box or section of

the return receipt card; on the outside of the envelope sent to

the registered owner and all other persons claiming an interest

therein or lien thereon; and on the electronic image of the

return receipt card available on the United States Postal

Service website. The notice must be sent to the owner of the

vehicle or vessel and the person having the recorded lien on the
vehicle or vessel at the address shown on the records of the
registering agency at least and——shall—bemailed—not—tess—than 15
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days before the sale of the vehicle or vessel date—eofthe—salte.

The notice must state the name, physical address, and telephone

number of the lienor, and the vehicle identification number if

the claim of lien is for a vehicle, all of which must also

appear on the outside of the envelope containing the notice of

sale in the return address section of the envelope. After

diligent search and inquiry, if the name and address of the
registered owner or the owner of the recorded lien cannot be
ascertained, the requirements of notice by mail may be dispensed
with. In addition to the notice by mail, public notice of the
time and place of sale shall be made by publishing a notice
thereof one time, at least 10 days before prier—te the date of
the sale, in a newspaper of general circulation in the county in
which the sale is to be held. The proceeds of the sale, after
payment of reasonable towing and storage charges, and costs of
the sale, in that order of priority, shall be deposited with the
clerk of the circuit court for the county if the owner or
lienholder is absent, and the clerk shall hold such proceeds
subject to the claim of the owner or lienholder legally entitled
thereto. The clerk shall be entitled to receive 5 percent of
such proceeds for the care and disbursement thereof. The
certificate of title issued under this law shall be discharged
of all liens unless otherwise provided by court order. The owner
or lienholder may file a complaint after the vehicle or vessel
has been sold in the county court of the county in which it is
stored. Upon determining the respective rights of the parties,
the court may award damages, attorney attermrey’s fees, and costs
in favor of the prevailing party.

(9) Failure to make good faith kest efforts to comply with
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the notice requirements of this section precludes shall—preetude

the imposition of any storage charges against the sweh vehicle

or vessel. If a lienor fails to provide notice to a person

claiming a lien on a vehicle or vessel in accordance with

subsection (4), the lienor may not charge the person for more

than 7 days of storage,

but such failure does not affect charges

made for towing the vehicle or vessel or the priority of liens

on the vehicle or vessel.

(14) (a) A copy of the notice of lien required by subsection

(4) and the notice of sale required by subsection (6), and a

copy of all return receipts for mailing of the notices required

by this section, which must include the vehicle identification

number, and proof of the required check of the National Motor

Vehicle Title Information System or an equivalent commercially

available system shall constitute satisfactory proof for

application to the Department of Highway Safety and Motor

Vehicles for transfer of title, together with any other proof

required by any rules and regulations of the department.

(b) The Department of Highway Safety and Motor Vehicles may

not approve an application for transfer of title if the

application fails to include a copy of the notice of lien

required by subsection

(4)

and the notice of sale required by

subsection (6) and a copy of all return receipts for mailing of

the notices required by this section. The vehicle identification

number on the return receipts must match the vehicle

identification number of the vehicle that is the subject of the

transfer of title and must be clearly visible on the electronic

image of the return receipt card available on the United States

Postal Service website.
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(15) (a) A lienor or the lienor’s agent may charge an

administrative fee to the registered owner, the insurance

company insuring the vehicle or vessel, or a person claiming a

lien against the vehicle or vessel to obtain release of the

vehicle or vessel. Such administrative fee may not exceed $250.

For purposes of this paragraph, the term “administrative fee”

means a lien fee or any fee imposed by the lienor or the

lienor’s agent for administrative costs added to the amount due

for towing and storing the vehicle or vessel.

(b) A lienor or the lienor’s agent may not charge fees or

costs, other than those authorized in this section or ss.
125.0103 and 166.043, that exceed $250.

(16) A motor vehicle or vessel repair shop; garage;

automotive service, storage, or parking place; or towing-storage

Cs for SB 772

2019772cl

operator must use a third-party service approved by the

Department of Highway Safety and Motor Vehicles to transmit all

notices required by this section. If there are no third-party

services approved by the department, a lienor may mail the

notices and must provide evidence of compliance with this

section upon submission of an application for certificate of

title or certificate of destruction.

(a) For purposes of this subsection, the term “third-party

service” means a qualified business entity that, upon a request

submitted through a website by a motor vehicle or vessel repair

shop, towing-storage operator, garage, or automotive service,

storage, or parking place:

1. Accesses the National Motor Vehicle Title Information

System records to obtain the last state of record of the

vehicle.

Page 27 of 30

CODING: Words strieken are deletions; words underlined are additions.

784
785
786
787
788
789
790
791
792
793
794
795
796
797
798
799
800
801
802
803
804
805
806
807
808
809
810
811
812

Florida Senate - 2019 Cs for SB 772

597-03479-19 2019772cl

2. Accesses the owner, lienholder, and insurer information,

as applicable, for a vehicle or vessel from the Department of

Highway Safety and Motor Vehicles.

3. Electronically generates the notice required of the

motor vehicle or vessel repair shop, towing-storage operator,

garage, or automotive service, storage, or parking place by this

section through the website.

4. Prints and sends the notice required under this section

to any owner, lienholder, and insurer of record by certified

mail.

5. Electronically returns tracking information or other

proof of mailing and delivery of the notices to the motor

vehicle or vessel repair shop, towing-storage operator, garage,

or automotive service, storage, or parking place.

6. Electronically reports to the Department of Highway

Safety and Motor Vehicles via an electronic data exchange

process using a web interface the following information related

to the repair and storage notice, as applicable:

a. The vehicle identification number or vessel hull

identification number;

b. The license plate number;

c. The name and address of the repair shop or lienor;

d. The physical location of the vehicle or vessel;

e. The date the vehicle or vessel was dropped off for

repairs;

f. The date the repairs were completed;

g. The amount owed for the repairs;

h. The date of the assessment of storage charges;

i. The amount of storage fees at the time of the notice;
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and

j. The date the notices were mailed and delivered.

(b) A third-party service must apply to the department and

be approved by the department in order to provide notices under

this section. The department shall prescribe the format for such

applications. The department may approve a third-party service

applicant as qualified to provide the services described in

paragraph (a) based upon the following:

1. Providing the department a $1 million bond;

2. Submitting an acceptable Internal Control and Data

Security Audit (Level 2) or equivalent from a licensed certified

public accountant; and

3. Successfully demonstrating the ability to electronically

provide required data to the department via an electronic data

exchange process using a web interface.

(c) The department may deny, suspend, or revoke approval of

a third-party service if the department determines that the

third-party service has committed an act of fraud or

misrepresentation related to a notice required by this section.

(d) A third-party service must maintain all records related

to providing notices under this section for 5 years and allow

the department to inspect and copy such records upon request.

The records may be maintained in electronic format.

(e) A third-party service must annually provide the

department with evidence that it maintains a $1 million bond and

must submit an Internal Control and Data Security Audit (Level

2) or equivalent from a currently licensed certified public

accountant annually to continue its approved status each year.

(f) A third-party service must maintain a publicly
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available website that allows an owner, registrant, lienholder,

Cs for SB 772
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insurance company, or any agent thereof to search for notices

sent pursuant to this section. The search results must return

the same information provided to the department, excluding any

personal identifying information.

(17) A lienor must accept either an electronic or a paper

title as evidence of a person’s interest in a vehicle or vessel.

Section 5. This act shall take effect January 1, 2020.
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THE FLORIDA SENATE COMMITTEES:

Appropriations Subcommitiee on

Tallahassee, Florida 32399-1100 pCducation, Chair
ppropriations

Education

Ethics and Elections

Finance and Tax

Judictary

Rules

JOINT COMMITTEE:
Joint Select Committee on Collective Bargaining

SENATOR KELLI STARGEL
22nd District

March 28, 2019

The Honorable David Simmons

Senate Committee on Judiciary, Chair

404 Senate Office Building

404 S. Monroe Street

Tallahassee, FL 32399 ‘

Dear Chair Simmons:

I respectfully request that SB 772, related to Liens Against Motor Vehicles and Vessels, be placed
on the Judiciary meeting agenda at your earliest convenience.

Thank you for your consideration, and please do not hesitate to contact me should you have any
questions.

Sincerely,

Kelli Stargel
State Senator, District 22

Ce: Tom Cibula/Staff Director
Joyce Butlet/AA

REPLY TO:
O 2033 East Edgewood Drive, Suite 1, Lakeland, Florida 33803 (863) 668-3028
0 408 Senate Building, 404 South Monrce Sireet, Tallahassee, Florida 32399-1100 (850} 487-5022

Senate's Website: www.flsenate.gov

BILL GALVANC : DAVID SIMMONS
President of the Senate President Pro Tempore




Protecting Credit Since 1216
American Financiaf Services Association

February 11, 2019

Representative Bob Rommel
417 House Office Building
402 South Moenroe St.
Tallahassee, FI. 32399-1300

Re: House Bill 431 — Motor Vehicle Lien Fraud

Dear Speaker Oliva:

T write on behalf of the American Financial Services Association (“AFSA™)! to express our support for
IIB 431, which would amend state law related to liens on motor vehicles. This bill will make positive
changes to help combat Florida’s growing lien fraud issue, keeping costs down for lienholders and
botrowers across the state.

Under existing law, a towing service ot repair shop may hold a vehicle for at least 30 days and even
claim another lien against the vehicle due to nonpayment for services. During this petiod, the service
provider legally must notify all owners and lienholders of the amount due and may eventually hold a
public auction for the sale of the vehicle following publication of a notice of sale. Unfortunately, some
service providers throughout the state have abused this process by fraudulently placing liens on
customers’ vehicles and selling vehicles without properly notifying existing lienholders of the new lien
or vehicle sale. This fraud takes many forms; for example, a repair shop may initiate the process
without even providing.a service;-but bill the consumer and claim a lien against the vehicle. The
provider could subsequently ignore the public auction and notification requirements and instead sell
the vehicle at a steep discount to a known associate, which amounts to outright theft of the vehicle.

This type of lien fraud costs consumers and vehicle finance companies tens of millions of dollars every
year and raises the cost of credit for all consumers, even those not directly affected by specific
instances of fraud., By tightening existing laws related to fees and notice requirements and extending
vehicle recovery rights—which are currently held only by the vehicle owner—to all existing
lienholders, HB 431 would give vehicle finance companies more options to detect and fight against
fraudulent liens and pursue damages when fraud occurs, keeping costs down for all consumers in the

state.

If you have any questions or would like to discuss this further, please do not hesitate to contact me at
952-922-6500 or dfagre@afsamail.org.

Sincerely,

' ! Founded in 1916, the American Financial Services Association (AFSA), based in Washington, D.C., is the primary
trade association for the consumer credit industry, protecting access to credit and consumer choice. AFSA members
provide consumers with many kinds of credit, including direct and indirect vehicle financing, traditional installment
loans, mortgages, payment cards, and retail sales finance, AFSA members do not provide payday or vehicle title Joans.
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Danielle Fagre Arlowe

Senior Vice President, State Government Affairs
American Financial Services Association

919 Eighteenth Street, NW, Suite 300
Washington, DC 20006-5517

cc: Representative Jason Fischer
Speaker Jose R. Oliva

Page 2 of 2




THE FLORIDA SENATE

APPEARANCE RECORD

/ + / %( f } @ ( ﬁDelwer BOTH copies of this form o the Senator or Senafe Professional Staff conducting {he meeting) {7 q z

Mesting Date é; _ gy Nuniber (if applicable)

Topic L t] eos A&(M 4y z[’ /’4@&%[ Vr""é/( fé.,/ 0 h(—‘p//f?fj ‘C{/ f An:rendm-ent Barcode (if applicable)
Name r)c-ww @j L%‘\ f‘é di

JObTitleL&J VQM ( %T‘t’m f, %V‘gb) ?é"‘} Jf’li; »
Address _Lpol S/ [[7 )75/ Phore Se5-407 -85 L

Strect

Mt/q_ M /> /-’ 3 3 7 ,3? Email LWSHP\D/G’& %VJJJ{\CMJTVL
City State Zip Lo M
Speaking: For Against Information Waive Speaking: L‘ﬁgl:;por‘( Against

(The Chair will read this information into the record.)
(—”“_I 3 7 < | - m
Representing [?5' “ th /e’/”w’z- "1/‘? , Lﬁ’l(/ ‘ /4"Vf) 7;6:’,;59’?7 (JU/L(%' 7;/'/\4,9';146

i~
Appearing at request of Chair: |__{Yes 1,1%/ Lobbyist registered with Legislature: | ]Yes No

L2

While it is a Senate tradition to encourage public testimony, time may not permit all persons wishing to speak to be heard at this
meeting. Those who do speak may be asked to limit their remarks so that as many persons as possible can be heard. -

This form Is part of the public record for this meeting. S-001 (10/14/14)




THE FLORIDA SENATE

APPEARANCE RECORD

{Deliver BOTH copies of this form to the Senator or Senate Professional Staff conducting the meeting)

I K209 772

Meeting Date Bill Number (if applicable)
Topic Z—s /\@”\5 /4 6? ains 7L \/6’//4 :'\\C,/@\S Amendment Barcode (if applicable)
Name ‘504/\0\ Yo Mf7 V“J"‘ MV\/\

Job Title

Address (o, 1S LD@,DIM A)Jl lo+O (4.)14-1 Phone  ¥40-251-22.83
Stre
]Gb (Q/[’\aé%@e,/ F:L‘ 37\/3_ )/ Email_Jmow*‘jZ\xm@a@L.aom

City State Zip /
Speaking: For Against information Waive Speaking: | \/In Support Against
(The Chair will read this information into the record, )

Representing /

/

9

Appearing at request of Chair: Yes No Lobbyist registered with Legisiature: VlYes No

While it is a Senate tradition to encourage public testimony, time may not permit all persons wishing to speak to be heard at this
meeting. Those who do speak may be asked to limit their remarks so that as many persons as possible can be heard.

This form is part of the public record for this meeting. Co » S-001 (10/14114)




Mo @y,

THE FLORIDA SENATE

APPEARANCE RECORD
{Deliver BOTH copies of this form to the Senator or Senate Professional Staff conducting the meeting)
4/8/19 772
Meeting Date Bifl Number (if applicable)

Topic Liens Against Motor Vehicles and Vessels Amendment Barcode (if applicable
Name Brewster Bevis
Job Title Senior Vice President

Sireet

TLH FL 32301 Email bbevis@aif.com

Cily State Zip
Speaking: For Against Information Waive Speaking: Viin Support Against

(The Chair will read this information into the record.)

Representing Associated Industries of Florida

Appearing at request of Chair: Yes [¥'|No Lobbyist registered with Legislature: V/|Yes No

While it is a Senate tradition to encourage public testimony, time may not permit all persons wishing to speak to be heard at this
meeting. Those who do speak may be asked to limit their remarks so that as many persons as possible can be heard.

This form is part of the public record for this meeting. S-001 (10/14/1-




THE FLORIDA SENATE

APPEARANCE RE CORD
Y - , (Deliver BOTH copies of this form to the Senator or Senate Professional Staff conducting the meeting)
Do T
Meeting Date Bill Number (if applicable)
Topic A %@E/ AN Amendment Barcode (if applicable)

Name

Address B0 S Phone 5:’“& oy

Streef .
% SRRy & *{/E_/, llll Emai I
State Zip
Speaking: For Against Information Waive Speaking: |\~ n Support Against

(The Chair will read this information into the record.)
Representing ¥ v CM0unlody o (B Oy @ al
-

Appearing at request of Chair: Yes | “INo Lobbyist registered with Legislature: [L- 'Vgg No

While it is a Senate tradition to encourage public testimony, time may not permit all persons wishing to speak to be heard at this
meeting. Those who do speak may be asked to limit their remarks so that as many persons as possible can be heard.

This form is part of the public record for this meeting. S-001 (10/14/14)




' THE FLORIDA SENATE

APPEARANCE RECORD
{Deliver BOTH copies of this form to the Senator or Senate Professional Staff conducting the meeting}
04/082019 SB 772
Meeting Date Bill Number (if applicable)

Topic Amendment Barcode (if applicable)
Name Paul Sanford
Job Title
Address 106 South Monroe Street Phone 850-222-7200

Street

Tallahassee FL 32301 Email

City , Stafe Zip
Speaking: / For Against Information Waive Speaking: In Support Against

(The Chair will read this information into the record.)

Representing J.M. Family Enterprises

Appearing at request of Chair: Yes v'INo Lobbyist registered with Legislature: Yes [vV/|No

While it is a Senate tradition to encourage public testimony, time may not permit all persons wishing fo speak to be heard at this
meeting. Those who do speak may be asked to limit their remarks so that as many persons as possible can be heard.
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SUBJECT: Lessor Liability Under Special Mobile Equipment Leases
DATE: April 10, 2019 REVISED:
ANALYST STAFF DIRECTOR REFERENCE ACTION
1. Knudson Knudson Bl Fav/CS
2. Tulloch Cibula JU Fav/CS
3. RC

Please see Section IX. for Additional Information:

COMMITTEE SUBSTITUTE - Substantial Changes

Summary:

CS/CS/SB 862 provides that the lessor of special mobile equipment that causes injury, death, or
damage while leased under a lease agreement is not liable for the acts of the lessee or lessee’s
agent or employee if the lease agreement requires documented proof of insurance coverage with
limits of at least $100,000/$300,000 for bodily injury liability and $50,000 for property damage
liability, or at least $500,000 for combined property damage liability and bodily injury liability.
The bill provides that the failure of the lessee to maintain insurance coverage required by the
lease agreement does not impose liability on the lessor.

Special mobile equipment are vehicles not designed or used primarily to transport persons or
property and that are only incidentally operated or moved over a highway. Examples include
ditchdigging apparatus, well-boring apparatus, and road construction and maintenance
machinery, draglines, self-propelled cranes and earthmoving equipment.

The bill responds to the Florida Supreme Court’s decision in Newton v. Caterpillar Financial
Services Corporation, which found that a loader is a dangerous instrumentality and thus subject
to Florida’s dangerous instrumentality doctrine.* The dangerous instrumentality doctrine imposes
“strict vicarious liability upon the owner of a motor vehicle who voluntarily entrusts that motor
vehicle to an individual whose negligent operation causes damage to another.”?

1253 So. 3d 1054 (Fla. 2018).
2 Aurback v. Gallina, 753 So. 2d 60, 62 (Fla. 2000).
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Il. Present Situation:
Dangerous Instrumentality Doctrine

Florida’s dangerous instrumentality doctrine imposes “strict vicarious liability upon the owner of
a motor vehicle who voluntarily entrusts that motor vehicle to an individual whose negligent
operation causes damage to another.”® Liability is applied because a motor vehicle is a potent
source of danger that is dangerous in its operation.* “Vicarious liability is a form of indirect
liability in which a party, who may not have been negligent, can be held liable for the acts of
another party.”® Courts apply the doctrine not only to motor vehicles primarily designed to be
used on the roads and highways of the state, but also to certain dangerous vehicles that are
frequently operated near the public, such as farm tractors and tow motors.®

The Legislature has prohibited application of the dangerous instrumentality doctrine to lessors of
motor vehicles designed and required to be licensed to be used on the highways of this state if
the lease agreement requires the lessee to obtain bodily injury liability insurance coverage with
limits of at least $100,000 per person injured and $300,000 per accident.” State law also prohibits
application of the doctrine to owners of vessels (boats) unless the owner is the operator or
present in the vessel,® and powered shopping carts provided gratis for use on the premises of the
owner.® Federal law preempts application of the dangerous instrumentality doctrine to rental car
companies that rent or lease a motor vehicle in compliance with state financial responsibility
laws.%0 Federal preemption only applies to motor vehicles that are manufactured primarily for
use on public streets, roads, and highways.!!

Newton v. Caterpillar Financial Services Corporation

In Newton v. Caterpillar Financial Services Corporation, the Florida Supreme Court held that
loaders are dangerous instrumentalities.'? A loader is a mobile, motorized piece of equipment
with a large shovel that is used to transfer material to different areas of a job site.

According to the Florida Supreme Court’s recitation of the facts in this case, Caterpillar
Financial Services Corporation (Caterpillar) leased a loader to Charles Cram, an agent of C & J
Bobcat and Hauling, LLC., tasked with clearing debris from a private lot in a residential area.!?
Anthony Newton, the plaintiff in the lawsuit, is an independent contractor hired by C&J Bobcat
and Hauling, LLC, to assist its agent, Charles Cram in accomplishing the job. The loader was
used to dump debris into a box trailer for disposal.'* At the direction of Mr. Cram, Mr. Newton

3 Aurback, 753 So. 2d at 62.

4 Rippy v. Shepard, 80 So. 3d 305, 306-307 (Fla 2012) (quoting Southern Cotton Oil Co. v. Anderson, 86 So. 629, 631 (Fla.
1920)).

5> Pembroke Lakes Mall Ltd. V. McGruder, 137 So. 3d 418, 431 (Fla. 4th DCA 2014).
® See Rippy, 80 So. 3d at 307-08.

7 Section 324.021(9), F.S.

8 Section 327.32, F.S.

9 Section 768.093, F.S.

1049 USC s. 30106.

1149 USC s. 30102(a)(7).

12 Newton v. Caterpillar Financial Services Corp., 253 So. 3d 1054 (Fla. 2018).

13 Newton, 253 So. 3d at 1055.

14 4.
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stepped into the disposal box trailer to pack down the debris, but a tree stump was released from
the loader Mr. Cram was operating into the disposal trailer and severed Mr. Newton’s middle
finger.t> Anthony Newton sued Caterpillar, alleging Caterpillar is liable for the injuries he
sustained due to Cram’s negligent operation of the loader because the loader was a dangerous
instrumentality.'® The trial court found the loader was not a dangerous instrumentality and thus
granted summary judgment for Caterpillar.!” The Second District Court of Appeals (2nd DCA)
affirmed the trial court decision.'® Mr. Newton sought review of the Second District’s decision,
and the Supreme Court accepted jurisdiction and reversed the lower courts.*®

The court stated that in applying the dangerous instrumentality doctrine, Florida courts consider

the following factors:

e Whether the instrumentality is a motor vehicle;

e Whether the instrumentality is frequently operated near the public, through the injury need
not occur on public property;

e The instrumentality’s peculiar dangers relative to other objects found to be dangerous
instrumentalities; and

e How extensively the Legislature has regulated the instrumentality.?

The Florida Supreme Court first determined that a loader is a motor vehicle by finding that they
meet the definition of a motor vehicle set forth in Black’s Law Dictionary, and by analogizing
loaders to farm tractors and forklifts.?! The court then determined loaders are frequently operated
near the public, finding that they are often used in construction settings and on public rights of
way.?? The court found that loaders are similar to farm tractors, another dangerous
instrumentality under Florida law, and that loaders are machines that, due to their size and speed,
can be dangerous to others.?® Based on the foregoing, the court determined that a loader is a
dangerous instrumentality as a matter of law, quashed the lower court’s decision, and directed
that summary judgment be granted in favor of Anthony Newton.?* Three justices dissented on
the basis that the Florida Supreme Court did not have jurisdiction because the 2nd DCA, in
determining a loader is not a dangerous instrumentality, had not issued a decision that conflicted
with a decision of another DCA or the Florida Supreme Court.?

Effect of Proposed Changes:

Section 1 creates s. 627.749, F.S., which provides that the lessor of special mobile equipment
that causes injury, death, or damage while leased under a lease agreement is not liable for the
acts of the lessee or lessee’s agent if the lease agreement requires documented proof of insurance
coverage with limits of at least $100,000/$300,000 for bodily injury liability and $50,000 for

15 Newton, 253 So. 3d at 1056.

18 1d.
4.

18 Newton v. Caterpillar Financial Services Corp., 209 So. 3d 612 (Fla. 2nd DCA 2016).

19 Newton, 253 So. 3d at 1057.

20 Newton, 253 So. 3d at 1056 (citing Rippy, 80 So. 3d at 308-309; Meister v. Fisher, 462 So. 2d 1071, 1072-73 (Fla. 1984)).
2L Newton, 253 So. 3d at 1056-57.

22d. at 1057.

Zd.

241d. at 1058.
% 1d. at 1058-64.
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property damage liability, or at least $500,000 for combined property damage liability and bodily
injury liability. The bill provides that the failure of the lessee to maintain insurance coverage
required by the lease agreement does not impose liability on the lessor.

The bill defines the terms “lease agreement,” “lessee,” “lessor,” and “special mobile equipment.”
“Special mobile equipment” has the same meaning as provided in s. 316.003(75), F.S., which is:

Any vehicle not designed or used primarily for the transportation of persons or
property and only incidentally operated or moved over a highway, including, but
not limited to, ditchdigging apparatus, well-boring apparatus, and road
construction and maintenance machinery, such as asphalt spreaders, bituminous
mixers, bucket loaders, tractors other than truck tractors, ditchers, leveling
graders, finishing machines, motor graders, road rollers, scarifiers, earthmoving
carryalls and scrapers, power shovels and draglines, and self-propelled cranes and
earthmoving equipment. The term does not include house trailers, dump trucks,
truck-mounted transit mixers, cranes or shovels, or other vehicles designed for the
transportation of persons or property to which machinery has been attached.

The bill responds to the Florida Supreme Court’s decision in Newton v. Caterpillar Financial
Services Corporation, which found that a loader is a dangerous instrumentality and thus subject
to Florida’s dangerous instrumentality doctrine.?® The dangerous instrumentality doctrine
imposes “strict vicarious liability upon the owner of a motor vehicle who voluntarily entrusts that
motor vehicle to an individual whose negligent operation causes damage to another.”?’

Section 2 provides that the bill is effective July 1, 2019.
V. Constitutional Issues:

A. Municipality/County Mandates Restrictions:
None.

B. Public Records/Open Meetings Issues:
None.

C. Trust Funds Restrictions:
None.

D. State Tax or Fee Increases:

None.

2 253 So. 3d 1054 (Fla. 2018).
27 Aurback, 753 So. 2d at 62.
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VI.

VII.

VIII.

E.

Other Constitutional Issues:

None identified.

Fiscal Impact Statement:

A.

Tax/Fee Issues:
None.
Private Sector Impact:

Under the bill, if the lessee maintains insurance, the insurer of the lessee of special
mobile equipment will bear the risk of losses or injuries or damages caused by the
negligent operation of special mobile equipment. To the extent that damages exceed the
lessee’s insurance coverage, those losses will likely be borne by the lessee or other
person who negligently operates the equipment. Lessors who require a lessee to provide
proof of insurance will not be responsible for the negligence of others.

Government Sector Impact:

None.

Technical Deficiencies:

None.

Related Issues:

None.

Statutes Affected:

This bill creates section 627.749 of the Florida Statutes.

Additional Information:

A.

Committee Substitute — Statement of Substantial Changes:
(Summarizing differences between the Committee Substitute and the prior version of the bill.)

CS by Judiciary on April 8, 2019:
The CS removes reference to obtaining insurance, now providing that a lessee’s failure to
maintain insurance during the lease will not impose liability on the lessor.

CS by Banking and Insurance on March 19, 2019:

The CS removes provisions of the bill stating the lessor is only liable if the lessor is
grossly negligent, committed criminal wrongdoing, or the injury occurred while the
lessor’s employee or contractor was operating, maintaining, or using the special mobile
equipment.
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B. Amendments:

None.

This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate.
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LEGISLATIVE ACTION
Senate . House
Comm: RCS
04/10/2019

The Committee on Judiciary (Stargel) recommended the following:
Senate Amendment (with title amendment)
Delete line 41

and insert:

The failure of the lessee to maintain insurance

================= T I TLE A MEDNDDMENT ========s=s=======
And the title is amended as follows:

Delete line 9
and insert:

providing that a lessee’s failure to
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LEGISLATIVE ACTION
Senate . House
Comm: WD
04/10/2019

The Committee on Judiciary (Rodriguez) recommended the

following:

Senate Substitute for Amendment (672360) (with title

amendment)

Delete lines 41 - 43
and insert:

This subsection applies so long as the insurance coverage

meeting such requirements is in effect. The insurance coverage

meeting such requirements may be obtained by the lessor or

lessee and may be provided by a lessor’s blanket policy.
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================= T ] TLE A MEDNDDMENT ================
And the title is amended as follows:
Delete lines 9 - 11
and insert:
providing applicability; providing that such insurance
coverage may be obtained by the lessor or lessee and
may be provided by a lessor’s blanket policy;

providing an effective date.
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LEGISLATIVE ACTION
Senate . House
Comm: WD
04/10/2019

The Committee on Judiciary (Rodriguez) recommended the

following:
Senate Amendment (with title amendment)
Delete lines 41 - 43

and insert:

This subsection applies so long as the insurance coverage

meeting such requirements is in effect. The insurance coverage

meeting such requirements may be obtained by the lessor or

lessee and may be provided by a lessor’s blanket policy.
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And the title is amended as follows:
Delete lines 9 - 11

and insert:
providing applicability; providing that such insurance
coverage may be obtained by the lessor or lessee and
may be provided by a lessor’s blanket policy;

providing an effective date.
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Florida Senate - 2019

By the Committee on Banking and Insurance; and Senator Stargel

597-03201-19
A bill to be entitled

An act relating to lessor liability under special
mobile equipment leases; creating s. 768.092, F.S.;
defining terms; providing that a lessor of special
mobile equipment that causes injury, death, or damage
is not liable for certain acts of the lessee or
lessee’s agent if the lease agreement requires
documented proof of specified insurance coverage;
providing that a lessee’s failure to obtain or
maintain the required coverage does not impose

liability on the lessor; providing an effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Section 768.092, Florida Statutes, is created to

read:

768.092 Special mobile equipment; liability of lessors.—

(1) As used in this section, the term:

(a) “Lease agreement” means a written agreement for the

rental or lease of special mobile equipment, regardless of

whether the lease is for a fixed term or with an option to

purchase.

(b) “Lessee” means a person who rents or leases special

mobile equipment from the lessor pursuant to a lease agreement.

(c) “Lessor” means a person who, pursuant to a lease

agreement, offers or arranges for the rental or lease of special

Cs for SB 862

2019862cl

mobile equipment by the lessee.

(d) “Special mobile equipment” has the same meaning as in

s. 316.003.
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(2) The lessor of any special mobile equipment that causes

injury, death, or damage while leased under a lease agreement is

not liable for acts of the lessee or the lessee’s agent or

employee in connection with the rental or lease, including any

bodily injury, death, or damage resulting from the operation,

maintenance, or use of the special mobile equipment, if the

lease agreement requires documented proof of insurance coverage

containing limits of at least $100,000 per person and up to

$300,000 per incident for bodily injury liability and up to
$50,000 for property damage liability, or at least $500,000 for

combined property damage liability and bodily injury liability.

The failure of the lessee to obtain or maintain insurance

coverage required by the lease agreement does not impose

liability on the lessor.

Section 2. This act shall take effect July 1, 2019.

Page 2 of 2
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SENATOR KELLI STARGEL
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March 20, 2019

The Honorable David Simmons
Senate Committee on Judiciary, Chair
404 Senate Building

404 South Monroe Street
Tallahassee, FL. 32399

Dear Chair Simmons:

I respectfully request that CS/SB 862, related to Lessor Liability Under Special Mobile Equipment
Leases, be placed on the Judiciary Commitiee meeting agenda at your earliest convenience.

Thank you for your consideration, and please do not hesitate to contact me should you have any
questions.

Sincerely,
Kelli Stargel
State Senator, District 22

Cc: Tom Cibula/Staff Director
Joyce Butlet/AA

REPLY T
0 2033 East Edgewoaod Drive, Suite 1, Lakefand, Florida 33803 (863) 668-3028
CF 408 Senate Building, 404 South Monroe Street, Tallahassee, Florida 323991100 (850} 467-5022

Senate’s Website: www.fisenate.gov

BILL GALVANO DAVID SIMMONS
President of the Senate President Pro Tempore
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BILL ANALYSIS AND FISCAL IMPACT STATEMENT

(This document is based on the provisions contained in the legislation as of the latest date listed below.)

Prepared By: The Professional Staff of the Committee on Judiciary

BILL: CS/SB 1400

INTRODUCER: Judiciary Committee; Community Affairs Committee and Senator Albritton

SUBJECT: Private Property Rights
DATE: April 10, 2019 REVISED:
ANALYST STAFF DIRECTOR REFERENCE ACTION
1. Peacock Yeatman CA Fav/CS
2. Tulloch Cibula JU Fav/CS
3. RC

Please see Section IX. for Additional Information:

COMMITTEE SUBSTITUTE - Substantial Changes

Summary:

CS/CS/SB 1400 provides private property owners a limited reprieve from local ordinances
requiring prior permission to trim, prune, or remove trees in two situations. First, the bill amends
s. 163.3209, F.S., to allow a year-round reprieve in the case of an adjacent right of way and
permits an electric utility to prune trees and maintain vegetation in the right of way at the request
of the adjacent property owner without prior approval from the local government when necessary
to either restore service or to prevent an imminent, vegetation-caused outage.

Second, the bill creates s. 163.3214, F.S., a temporary reprieve prohibiting a local government in
the months leading up to Florida’s hurricane season, between March 1 and June 1 of each
calendar year, from:
e Enforcing an ordinance or regulation requiring a permit, for

o Pruning or trimming any tree on residential property; and

o Removing any tree except heritage, patriarch, or specimen trees on residential property.
e Authorizing removal of heritage, patriarch, or specimen trees.

However, the temporary reprieve from enforcement narrowly applies to property owners who
can provide documentation from an arborist certifying that a tree both creates a dangerous
condition and is not an endangered species.

The bill also allows local governments to require property owners to “replant” trees that were
removed in accordance with these provisions. The bill does not apply to mangrove trees.
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The bill also requires each county property appraiser to post a Property Owner Bill of Rights on
its website. Such bill of rights does not create a civil cause of action.

The bill is effective July 1, 2019.
Il. Present Situation:
Home Rule

The Florida Constitution grants local governments broad home rule authority. Specifically, non-
charter county governments may exercise those powers of self-government that are provided by
general or special law.! Those counties operating under a county charter have all powers of self-
government not inconsistent with general law or special law approved by the vote of the
electors.? Likewise, municipalities have those governmental, corporate, and proprietary powers
that enable them to conduct municipal government, perform their functions and provide services,
and exercise any power for municipal purposes, except as otherwise provided by law.?

County governments have authority to prepare and enforce comprehensive plans for the
development of the county and provide fire protection, ambulance services, parks and recreation,
libraries, museums and other cultural facilities, waste and sewage collection and disposal, and
water and alternative water supplies.* Municipalities are afforded broad home rule powers with
the exception of annexation, merger, exercise of extraterritorial power, or subjects prohibited or
preempted by the Federal or State Constitutions, county charter, or statute.®

Local Tree Pruning, Trimming and Removal Regulations

Currently, in Florida there are 67 counties® and 412 municipalities.” Local governments often
have tree ordinances that specify the species that must be used in a given area depending on the
land use. Some local governments require a permit prior to trimming certain trees. Local
governments may also afford certain trees protection because they are considered an important

1 FLA. ConsT. art. VIII, s. 1(f).

2 FLA. ConsT. art. VIII, s. 1(g).

3 FLA. ConsT. art. VIII, s. 2(b). See also s. 166.021(1), F.S.

4 Section 125.01, F.S.

5 Section 166.021(3), F.S.

6 See ch. 7, F.S.; The Local Government Formation Manual 2018-2020, Appx. B, available at
https://www.myfloridahouse.gov/Sections/Documents/loaddoc.aspx?PublicationType=Committees& Committeeld=3025&Se
ssion=2019&DocumentType=General%20Publications&FileName=2018-

2020%20L ocal%20Government%20Formation%20Manual%20Final.pdf (last visited Apr. 3, 2019).

" Florida League of Cities, Municipal Directory Odering & Advertising Information,
https://www.flcities.com/resources/municipal-directory/municipal-directory-information (last visited Apr. 3, 2019). See also
The Local Government Formation Manual 2018-2020, Appx. E, available at
https://www.myfloridahouse.gov/Sections/Documents/loaddoc.aspx?PublicationType=Committees&Committeeld=3025&Se
ssion=2019&DocumentType=General%20Publications&FileName=2018-

2020%20L ocal%20Government%20Formation%20Manual%20Final.pdf (last visited Apr. 3, 2019).
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community resource.? The terms used to describe such trees may include heritage,® historic,
landmark, legacy, patriarch,? special interest, significant, or specimen?! trees.

For example, in Broward County the removal of any historical tree? without first obtaining
approval from the Board of County Commissioners is prohibited, as is the removal of any tree
without first obtaining a tree removal license from the Environmental Protection and Growth
Management Department.'3 Furthermore, municipalities within Broward County are authorized
to adopt and enforce their own tree preservation regulations in addition to Broward County’s
regulation of trees.'*

Mangrove Trimming

In 1996, the Florida Legislature enacted the 1996 Mangrove Trimming and Preservation Act
(MTPA).2 “This law regulates the trimming and alteration of mangroves statewide, with the
exception of the Delegated Local Governments of Broward, Hillsborough, Miami-Dade, and
Pinellas Counties, the City of Sanibel, and the Town of Jupiter Island.”*6

“The heights to which a mangrove tree may be trimmed will depend upon the provisions of the
MTPA as well as the species and condition of the tree.” *” “Projects that involve alterations, and

8 See generally, American Society of Consulting Arborists, Tree Ordinances, available at https://www.asca-
consultants.org/page/TreeOrdinances (last visited Apr. 3, 2019).

9 A heritage tree is typically a large, individual tree with unique value, which is considered irreplaceable. The major criteria
for heritage tree designation are age, rarity, and size, as well as aesthetic, botanical, ecological, and historical value. See Peter
A. Coates, American Perceptions of Immigrant and Invasive Species: Strangers on the Land, 140 (University of Ca. Press
2006).

10 A patriarch tree refers to “the oldest member or representative of a group.” See MERRIAM-WEBSTER DICTIONARY (defining
patriarch at 1¢(1), noting that “the cypress ... is the patriarch of native trees, going back to the time of the dinosaur”),
available at https://www.merriam-webster.com/dictionary/patriarch (last visited Apr. 4, 2019). In Tallahassee, for example,
patriarch live oaks are protected, see Tallahassee Land Dev. Cod. s. 5-83; and a live oak on FSU’s campus with a trunk
diameter of 72 inches, suggesting it is 160 years old, was deemed a patriarch tree in 2010. See FSU Plants, FSU’s Patriarch
Oaks (Aug. 18, 2011), available at http://fsuplants.blogspot.com/2011/08/fsus-patriarch-oaks.html (last visited Apr. 4, 2019).
11 A specimen tree is a tree with any individual trunk that has a DBH (diameter at breast height) of 18 inches or greater (or a
circumference of 56.5 inches or greater) when measured at point 4 1/2 feet from the ground at natural grade. In the case of
multiple-trunked trees, the DBH shall mean the sum of each trunk's diameter measured at the point 4 % feet from where the
tree emerges from the ground at natural grade. The following trees are not considered specimen: Non-native fruit trees that
are cultivated or grown for the specific purpose of producing edible fruit, including, but not limited to, mangos, avocados or
species of citrus; Non-native species of the genus Ficus; and all multi-trunk palms except Paurotis palm/Everglades palm
(Acoelorrhaphe wrightii) and Reclinata palm (Phoenix reclinata), which have a minimum overall height of 15 feet. See
Miami-Dade County, Tree Removal or Relocation Permits, available at https://www.miamidade.gov/permits/tree-
removal.asp (last visited April 3, 2019).

12 The Broward County Code of Ordinances defines a “historical tree” as “a particular tree or group of trees which has
historical value because of its unique relationship to the history of the region, state, nation or world as designated by the
Board [of County Commissioners].” See Broward County Code of Ord., ch. 27, Art. X1V, s. 404, available at
https://library.municode.com/fl/broward_county/codes/code_of ordinances?nodeld=COBRCOFLVOI (last visited Apr. 3,
2019).

131d. at s. 405(a), (b).

141d at s. 407(a).

15 Chapter 95-299, s. 1, LAWS OF FLA. See ss. 403.9321-403.9333, F.S.

16 Florida Department of Environmental Protection, Mangrove Trimming Guidelines for Homeowners, “Introduction,” 4,
available at https://floridadep.gov/sites/default/files/Mangrove-Homeowner-Guide-sm_0.pdf (last visited Apr. 3, 2019).
171d. at 5 (“Before You Trim”).
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trimming projects that exceed the allowances of the exemptions and general permits, may be
authorized through individual permits in s. 403.9328, F.S.” ¥ “Trimming may be authorized in
an Environmental Resource Permit (ERP) along with other ERP activities for the same property.
Mangrove impacts associated with and located within the footprint of an ERP authorized activity
do not require a separate authorization under the MTPA[.]”*°

Electric Transmission and Distribution Line Right-of-Way Maintenance

Section 163.3209, F.S., provides that after a right-of-way for an electric transmission or
distribution line has been established, a local government may not require any permits or other
approvals for vegetation maintenance, tree pruning, or trimming within that right-of-way. This
section defines the term “vegetation maintenance and tree pruning or trimming” as the “mowing
of vegetation within the right-of-way, and selective removal of tree branches that extend within
the right-of-way.”?° This section requires a utility to provide five business days advance notice to
a local government official prior to conducting vegetation maintenance activities within a right-
of-way. An exception applies for service restoration, avoidance of imminent vegetation caused
outage, or when performed at the request of the property owner adjacent to the right-of-way,
provided the owner has approval of the local government if required.?

Hurricane Season

According to the National Hurricane center, “[t]he official hurricane season for the Atlantic
Basin (the Atlantic Ocean, the Caribbean Sea, and the Gulf of Mexico) is from 1 June to
30 November.”??

Il. Effect of Proposed Changes:

CS/CS/SB 1400 provides private property owners a limited reprieve from local ordinances
requiring prior permission to trim, prune, or remove trees in two situations.

First, section 1 amends s. 163.3209, F.S., to allow a year-round reprieve in the case of an
adjacent right of way. Section 1 permits an electric utility to maintain vegetation in the right of
way at the request of the adjacent property owner without prior approval from the local
government when necessary to either restore service or to prevent an imminent, vegetation-
caused outage.

Notably, s. 163.3209, F.S., also expressly references specimen and historical trees (referenced in
Section 2). Section 163.3209. F.S., states that “[t]his section does not supersede local
government ordinances or regulations governing planting, pruning, trimming, or removal of
specimen trees or historical trees, as defined in a local government’s ordinances or regulations,
or trees within designated canopied protection areas.”

18 d.

191d. (citing s. 403.9328(5), F.S.).

20 Section 163.3209, F.S.

2.

22 National Hurricane Center, Tropical Cyclone Climatology, available at https://www.nhc.noaa.gov/climo/ (last visited Apr.
4,2019).
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Second, section 2 creates s. 163.3214, F.S., to provide a temporary reprieve to property owners
in the months leading up to Florida’s hurricane season by prohibiting a local government,
between March 1 and June 1 of each calendar year, from:
e Enforcing an ordinance or regulation requiring a permit, for

o Pruning or trimming any tree on residential property; and

o Removing any tree except heritage, patriarch, or specimen trees on residential property.
e Authorizing removal of heritage, patriarch, or specimen trees.

However, the temporary reprieve from enforcement narrowly applies to property owners who
can provide documentation from an arborist certifying that a tree both creates a dangerous
condition and is not an endangered species. If the tree is an endangered species, it appears the
local government can enforce its ordinances and possibly prohibit pruning, trimming, or removal
notwithstanding any danger created by the tree.

Additionally, the particular wording of the bill appears to ban local governments from
authorizing the removal of specimen, heritage, or patriarch trees for any reason from March 1
through June 1 of a calendar year. However, the intent may have been to preserve the authority
of local governments to require property owners to obtain permits before these trees are
removed.

The bill defers to the definitions of specimen, heritage, and patriarch trees in local ordinances
and regulations. If a local ordinance contains an expansive definition of these types of trees, the
effect of the bill may be significantly affected.

The bill also provides that a local government may enforce ordinances or regulations pertaining
to the “replanting” of trees that have been removed in accordance with this section. This
provision appears to refer to the replacement of removed trees.

The bill does not apply to the exercise of specifically delegated authority for mangrove
protection pursuant to the Mangrove Trimming and Preservation Act.?®

Additionally, section 3 of the bill creates s. 715.015, F.S., establishing a property owner bill of
rights to be posted on the website of each county property appraiser. The purpose of the bill of
rights is to identify certain existing rights afforded to property owners. The bill provides several
disclaimers concerning the bill of rights:

e It is not comprehensive.

e It does not create a civil cause of action.

In addition to the foregoing disclaimers, the required language to be posted on county appraiser
websites also lists the following disclaimers concerning the bill of rights:

e It does not expand or limit rights or remedies.

e Itisnot intended to replace legal advice.

The websites must further advise that laws relating to property rights are found in the Florida
Constitution, Florida statutes, local ordinances, and court decisions.

23 Sections 403.9321-403.9333, F.S.
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Following the above disclaimers, the bill of rights provides that private property owners

generally have the following rights and protections:

e The right to acquire, possess, and protect property.

e The right to use and enjoyment of property.

e The right to exclude others from property.

e The right to dispose of property.

e The right to due process.

e The right to just compensation for property taken for a public purpose.

e The right to relief, or payment of compensation, when a new law, rule, regulation, or
ordinance of the state or a political entity in the state unfairly affects real property.

Section 4 provides the bill takes effect July 1, 2019.
V. Constitutional Issues:

A. Municipality/County Mandates Restrictions:

None.
B. Public Records/Open Meetings Issues:
None.
C. Trust Funds Restrictions:
None.
D. State Tax or Fee Increases:
None.
E. Other Constitutional Issues:

None identified.

V. Fiscal Impact Statement:

A. Tax/Fee Issues:
None.
B. Private Sector Impact:

Property owners may save costs associated with permit fees to trim or cut down certain
trees. However, they must still expend funds for an arborist and may still have to pay for
permit fees if the arborist determines the tree is an endangered species. Additionally,
property owner will be able to remove specimen, heritage, or patriarch trees even if such
action is recommended by an arborist to abate a dangerous condition, thereby exposing
the property owner to either fines or expenses associated with the loss of property.
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VI.

VII.

VIII.

Allowing greater flexibility in removing dangerous trees may reduce the risk of property
damage and insurance claims.

C. Government Sector Impact:

Local governments may temporarily see a decline in revenues from fines or fees
associated with various tree ordinances in effect.

Technical Deficiencies:

On line 104, the bill refers to the “replanting” of trees but it is unlikely that a tree that has been
removed would be replanted. Thus, it appears “replanting” should be changed to “replacing.”

The bill does not define the terms heritage, specimen, and patriarch trees.
Related Issues:

The bill’s total prohibition on a local government authorizing the removal of specimen, heritage,
or patriarch trees without providing any exceptions for trees creating dangerous conditions seems
to be at odds with the intent of the bill, to provide homeowners with a temporary reprieve from
seeking permission to trim, prune, and remove trees before hurricane season.

Additionally, the bill does not address the authority of homeowner’s associations to restrict the
trimming, pruning, and removal of trees during the months prior to hurricane season.

Statutes Affected:

This bill amends section 163.3209 of the Florida Statutes. The bill creates section 163.3214 of
the Florida Statutes.

Additional Information:

A. Committee Substitute — Statement of Substantial Changes:
(Summarizing differences between the Committee Substitute and the prior version of the bill.)

CS by Judiciary on April 8, 2019:
The committee substitute adds the Property Owner Bill of Rights back into the bill.

CS by Community Affairs on April 2, 2019:

The committee substitute:

e Amendss. 163.3209, F.S., to allow an electric utility to maintain vegetation in the
right of way at the request of the adjacent property owner without prior approval from
the local government.

e Prohibits enforcement of local government ordinances requiring a permit for pruning,
trimming and removal of certain trees during a specified time period.

e Prohibits a local government from authorizing the removal of certain trees during a
specified time period.
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e Authorizes a local government to enforce ordinances or regulations requiring the
replanting of trees under certain circumstances.

e Exempts mangrove trees from the bill’s application.
e Deletes provisions regarding the Private Property Bill of Rights.

B. Amendments:

None.

This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate.
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LEGISLATIVE ACTION
Senate . House
Comm: RCS
04/10/2019

The Committee on Judiciary (Albritton) recommended the

following:
Senate Amendment (with title amendment)

Between lines 108 and 109
insert:

Section 3. Section 715.015, Florida Statutes, is created to
read:

715.015 Property owner bill of rights.—Each property

appraiser office shall provide on its website a property owner

bill of rights. The purpose of the bill of rights is to identify

certain existing rights afforded to property owners. The bill of
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rights is not a comprehensive listing. The property owner bill

of rights does not create a civil cause of action. The property

owner bill of rights must state:

PROPERTY OWNER
BILL OF RIGHTS

This Bill of Rights does not represent all of

your rights

under Florida law regarding your property

and should not be viewed as a comprehensive guide to

property rights. This document does not create a civil

cause of action and neither expands nor limits any

rights or remedies provided under any other law. This

document is

not intended to replace the need to seek

legal advice in matters relating to property law. Laws

relating to

your rights are found in the Florida

Constitution, the Florida Statutes, local ordinances,

and court decisions.

As a property owner, you have the following

rights and protections:

right to acquire, possess, and protect

right to use and enjoyment of property.

right to exclude others from property.

right to dispose of property.

right to due process.

1. The
property.
2. The
3. The
4. The
5. The
6. The

right to just compensation for property

taken for a

public purpose.

7. The

right to relief, or payment of

4/5/2019 3:50:16
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compensation, when a new law, rule, regulation, or

ordinance of the state or a political entity in the

state unfairly affects real property.

================= T I T LE A MENIDMENT ================
And the title is amended as follows:
Delete line 16
and insert:
applicability; creating s. 715.015, F.S.; establishing
a property owner bill of rights; requiring each county
property appraiser office to provide information
regarding the property owner bill of rights on the
appraiser’s website; providing that such bill of
rights does not provide a cause of action; providing

an effective date.
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By the Committee on Community Affairs; and Senator Albritton

578-03809-19 20191400cl
A bill to be entitled

An act relating to private property rights; amending
s. 163.3209, F.S.; deleting a provision that
authorizes electric utilities to perform certain
right-of-way tree maintenance only if a property owner
has received local government approval; creating s.
163.3214, F.S.; prohibiting certain local government
ordinances or regulations from requiring a permit,
application, notice, fee, or fine for certain
activities regarding trees on residential property;
prohibiting a local government from authorizing the
removal of certain trees during a specified time
period; authorizing a local government to enforce
ordinances or regulations pertaining to the replanting
of trees under certain circumstances; providing

applicability; providing an effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Section 163.3209, Florida Statutes, is amended
to read:

163.3209 Electric transmission and distribution line right-
of-way maintenance.—After a right-of-way for any electric
transmission or distribution line has been established and
constructed, no local government shall require or apply any
permits or other approvals or code provisions for or related to
vegetation maintenance and tree pruning or trimming within the

established right-of-way. The term “vegetation maintenance and

tree pruning or trimming” means the mowing of vegetation within

Page 1 of 4
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the right-of-way, removal of trees or brush within the right-of-
way, and selective removal of tree branches that extend within
the right-of-way. The provisions of this section do not include
the removal of trees outside the right-of-way, which may be
allowed in compliance with applicable local ordinances. Prior to
conducting scheduled routine vegetation maintenance and tree
pruning or trimming activities within an established right-of-
way, the utility shall provide the official designated by the
local government with a minimum of 5 business days’ advance
notice. Such advance notice is not required for vegetation
maintenance and tree pruning or trimming required to restore
electric service or to avoid an imminent vegetation-caused

outage or when performed at the request of the property owner

adjacent to the right-of-way—previded—that—th rer—her

approvat——ef—the teecal—« ramert,—+fneeded. Upon the request of
the local government, the electric utility shall meet with the
local government to discuss and submit the utility’s vegetation
maintenance plan, including the utility’s trimming
specifications and maintenance practices. Vegetation maintenance
and tree pruning or trimming conducted by utilities shall
conform to ANSI A300 (Part I)—2001 pruning standards and ANSI
72133.1-2000 Pruning, Repairing, Maintaining, and Removing Trees,
and Cutting Brush—Safety Requirements. Vegetation maintenance
and tree pruning or trimming conducted by utilities must be
supervised by qualified electric utility personnel or licensed
contractors trained to conduct vegetation maintenance and tree
trimming or pruning consistent with this section or by Certified

Arborists certified by the Certification Program of the

International Society of Arboriculture. A local government shall
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not adopt an ordinance or land development regulation that

requires the planting of a tree or other vegetation that will

achieve a height greater than 14 feet in an established electric

utility right-of-way or intrude from the side closer than the

clearance distance specified in Table 2 of ANSI 7133.1-2000 for

lines affected by the North
Council Standard, FAC 003.1
not supersede or nullify th
agreements between an elect
and shall not be construed

franchising authority. This

American Electric Reliability
requirement R1.2. This section does
e terms of specific franchise

ric utility and a local government
to limit a local government’s

section does not supersede local

government ordinances or regulations governing planting,

pruning, trimming, or remov

trees, as defined in a loca

al of specimen trees or historical

1 government’s ordinances or

regulations, or trees within designated canopied protection

areas. This section shall n

ot apply if a local government

develops, with input from the utility, and the local government

adopts, a written plan spec
tree pruning, tree removal,
within the local government

plan is not inconsistent wi

ifically for vegetation maintenance,
and tree trimming by the utility
’s established rights-of-way and the

th the minimum requirements of the

National Electrical Safety Code as adopted by the Public Service

Commission; provided, howewv
planting of a tree or other
height greater than 14 feet
way. Vegetation maintenance
recoverable costs.

Section 2. Section 163

to read:

CODING: Words strieken are de

er, such a plan shall not require the
vegetation that will achieve a
in an established electric right-of-

costs shall be considered

.3214, Florida Statutes, is created
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163.3214 Tree pruning, trimming, or removal on residential

property.—
(1) From March 1 through June 1 of the calendar year, a

local government may not do either of the following:

(a) If the property owner has obtained documentation from

an arborist certified by the International Society of

Arboriculture that the tree is a danger to persons or property

and the tree is not a listed endangered species, enforce an

ordinance or regulation governing the pruning or trimming of

specimen, heritage, or patriarch trees, as defined by local

ordinances or regulations, or the pruning, trimming, or removal

of other trees on residential property which requires a permit,

an application, the provision of notice, a fee, or a fine.

(b) Authorize the removal of specimen, heritage, or

patriarch trees, as defined by local ordinances or regulations.

(2) A local government may enforce ordinances or

regulations pertaining to the replanting of trees that have been

removed in accordance with this section.

(3) This section does not apply to the exercise of

specifically delegated authority for mangrove protection
pursuant to ss. 403.9321-403.9333.
Section 3. This act shall take effect July 1, 2019.
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Please see Section IX. for Additional Information:

COMMITTEE SUBSTITUTE - Substantial Changes

Summary:

CS/SB 7086 makes a number of conforming changes to ensure the Amendment 4 ballot initiative
approved by the Florida voters in 2018 is uniformly implemented and relevant terms are defined.

Specifically, the bill creates s. 98.0751, F.S., codifying that a person who has been disqualified
from voting based on a felony conviction for an offense other than murder or a felony sexual
offense must have such disqualification removed and his or her voting rights restored pursuant to
Article VI, section 4 of the Florida Constitution upon the completion of all terms of his or her
sentence, including parole or probation. Additionally, the bill defines necessary terms, including
“completion of all terms of sentence,” “felony sexual offense,” and “murder.”

The bill authorizes the Department of State (DOS) to verify whether a person who has been
convicted of a felony and may be eligible for rights restoration pursuant to Article VI, section 4
of the Florida Constitution, has completed all terms of his or her sentence as required in the bill.
The verification must be conducted when such person registers or applies to register to vote. The
bill provides specific rulemaking authority to the DOS to implement the act.

The bill also creates an undesignated section of law which establishes the Restoration of Voting
Rights Work Group within the DOS for the purpose of conducting a comprehensive review of
the process of verifying registered voters, applicants, or potential applicants who have been
convicted of a felony but who may be eligible for restoration of voting rights. The bill establishes
the Work Group membership and appointment procedures and also provides duties. The Work Group



BILL: CS/SB 7086 Page 2

is required to submit a report of its specified recommendations to the Legislature by November 1,
2019.

The bill amends s. 940.061, F.S., requiring the Department of Corrections (DOC) to inform
inmates and offenders of voting rights restoration pursuant to Article VI, section 4 of the Florida
Constitution, in addition to executive clemency and restoration of civil rights.

The bill requires the DOC and county detention facilities to notify specified persons of all
outstanding terms of the sentence to assist the inmate in determining his or her status with regard
to the completion of all terms of sentence, as defined in s. 98.0751, F.S.

Sections 97.052, 97.053, 98.045, and 98.075, F.S., are amended to revise the term “civil” to
“voting” clarifying that these provisions relate to the restoration of voting rights. Section 98.075,
F.S., is also amended to require county supervisors of elections to notify a potential voter of
instructions for seeking restoration of voting rights pursuant to Article VI, section 4 of the
Florida Constitution, in addition to restoration of civil rights pursuant to Article 1V, section 8 of
the Florida Constitution. Lastly, s. 944.292, F.S., is amended to reference the voting rights
restoration process.

The Amendment 4 ballot initiative, rather than the bill, will likely result in an increased
workload to the DOS as a result of additional duties necessary to verify certain voters’ eligibility
to vote pursuant Article VI, section 4 of the Florida Constitution. Additionally, certain entities
will likely see increased workload and a positive fiscal impact (i.e. increase in costs) as a result
of the requirement for such entities to notify inmates or offenders of outstanding terms of
sentence. See Section V. Fiscal Impact Statement.

The bill is effective upon becoming law.
Il. Present Situation:
Voting Registration in Florida

Eligibility to Register to Vote

The Florida Constitution and Florida Statutes provide for a person’s eligibility to vote in an
election! and specifically state that a person is eligible to vote in Florida only if that person is:
e At least 18 years old;

A United States citizen;

A legal resident of Florida;

A legal resident of the county in which the person seeks to register; and

Registered pursuant to the Florida Election Code.?

1 Section 97.021(12), F.S., defines “election” to mean any primary election, special primary election, special election, general
election, or presidential preference primary election.

2 FLA. CONST. art. VI, s. 2; 5. 97.041(1), F.S. See also s. 97.011, F.S., providing that chs. 97-106, F.S., are known as the
“Florida Election Code.”
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In part, a person is not qualified to register to vote in Florida, without having his or her voting

rights restored, if he or she has been convicted of a felony® by any court of record.* The

Secretary of State, who is the head of the Florida Department of State (DOS), is designated as

the chief election officer of Florida® and is required, in part, to:

e Obtain and maintain uniformity in the interpretation and implementation of the election
laws;®

e Enact rules to provide uniform standards for the proper and equitable implementation of the
registration laws;’ and

e Create and administer a uniform statewide voter registration system as required by the Help
America Vote Act of 2002.8

Uniform Statewide Voter Registration

The statewide voter registration system must contain the name and registration information of
every legally registered voter in the state. The voter registration system is the official list of
registered voters in the state and must provide secured access by authorized voter registration
officials.® The DOS may not contract with any other entity for the operation of the statewide
voter registration system.©

A supervisor of elections is an elected position whose primary duties include updating voter
registration information, entering new voter registrations into the statewide voter registration
system, and acting as the official custodian of documents received related to the registration of
electors and changes in voter registration status of electors of the supervisor’s county.! The
supervisor of elections must also ensure that all voter registration and list maintenance
procedures conducted and the voter registration system used are in compliance with any federal
and state laws as well as the DOS rules through the statewide voter registration system.*?

% Article X, section 10 of the Florida Constitution defines “felony” to mean any criminal offense that is punishable under the
laws of this state, or that would be punishable if committed in this state, by death or by imprisonment in the state
penitentiary. Additionally, s. 775.08(1), F.S., defines “felony” to mean any criminal offense that is punishable under the laws
of this state, or that would be punishable if committed in this state, by death or imprisonment in a state penitentiary. “State
penitentiary” is further defined to include state correctional facilities. A person must be imprisoned in the state penitentiary
for each sentence which, except an extended term, exceeds 1 year.

4FLA. CONST., art. VI, s. 4(a); s. 97.041(2), F.S.

5 Section 97.012, F.S.

6 Section 97.012(1), F.S.

7 Section 97.012(2), F.S.

8 Section 97.012(11), F.S. The secretary may delegate voter registration duties and records maintenance activities to voter
registration officials provided that any responsibilities delegated are performed in accordance with state and federal law.
Section 97.021(17), E.S., defines “lists of registered electors” to mean names and associated information of registered
electors maintained by the DOS in the statewide voter registration system or generated or derived from the statewide voter
registration system and provides that lists may be produced in printed or electronic format.

% Section 97.021(43), F.S., defines “voter registration official” to mean any supervisor of elections or individual authorized
by the DOS to accept voter registration applications and execute updates to the statewide voter registration system.

10 Section 98.035(2) and (3), F.S.

11 Section 98.015, F.S.

12 Section 98.015(10), F.S. The specific federal laws that are cited relating to compliance are the Voting Rights Act of 1965,
the National VVoter Registration Act of 1993, or the Help America Vote Act of 2002.
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As mentioned above, the DOS develops a uniform statewide voter registration application
(application) for distribution to any person seeking to register to vote.'® The application elicits
specified information from the applicant, including, in part, the applicant’s:

e Name;

Date of birth;

Address;

County of residence;

Race or ethnicity;

State or county of birth;

e Sex; and

e Party affiliation.'*

Additionally, the application must contain a question as to whether the applicant has been
convicted of a felony, and, if convicted, has had his or her civil rights restored. The convicted
felon who has gained his or her rights back must not be made to divulge the existence of such a
conviction when filling out an application. The affirmative statement required to be included in
the application is: “I affirm 1 am not a convicted felon, or, if I am, my rights relating to voting
have been restored.”*®

In part, applications must be accepted in the office of any supervisor of elections,® the DOS, or a
voter registration agency during the hours that office is open or when mailed.}” An application is
complete and becomes the official voter registration record of that applicant when all

information necessary to establish the applicant’s eligibility as discussed above is received by a
voter registration official.'® The supervisor of elections must notify an applicant by mail within
five business days if the applicant fails to provide any of the required information on the
application and the applicant must be given an opportunity to complete the application to vote in
the next election up until the book closing for that next election.*®

Verification of Eligibility and Maintenance of the Voting Registration System

A supervisor of elections is prohibited from removing a voter from the statewide voter
registration system except in limited circumstances, including, in part, as a result of a felony
conviction.?® The DOS identifies ineligible registered voters who qualify for removal from the
registration system by comparing information received from specified entities, including, in part:
e The Florida Commission on Offender Review (FCOR);?

13 Section 97.052(1)(b), F.S.

14 Section 97.052(2), F.S.

15 Section 97.052(2)(t), F.S. Section 97.053(5)(a)6., F.S., further provides that this requirement is satisfied in the application
with a mark in the checkbox affirming that the applicant has not been convicted of a felony or that, if convicted, has had his
or her civil rights restored.

16 Section 97.021(43), F.S., includes supervisors of election in the definition of “voter registration official” and provides that
such entities accept voter registration applications and execute updates to the statewide voter registration system.

17 Section 97.053(1), F.S.

18 See s. 97.053(5)(a) and (6), F.S.

19 Section 97.052(6), F.S.

20 Section 98.045(2)(a), F.S.

2L Section 98.093(2)(e), F.S., requires the FCOR to provide information on a bimonthly frequency that identifies persons
granted clemency in the preceding month or any updates to prior records which occurred in the preceding month.
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e The Department of Corrections (DOC);?
e The Florida Department of Law Enforcement (FDLE);?® or
e A United States Attorney’s Office.?

The DOS reviews ineligibility information, including relevant information provided by such

entities, and makes an initial credibility and reliability determination.?® The DOS notifies the

voter’s supervisor of elections if it determines the information is credible and reliable and

provides a copy of supporting documentation indicating the voter’s potential ineligibility.® A

supervisor of elections must notify the registered voter of his or her potential ineligibility by mail

within seven days after receiving the notice or information from the DOS. The notice must

include:

e A statement regarding the basis for potential ineligibility and a copy of any supporting
documentation;

e A statement that failing to respond within 30 days after receiving the notice may result in an
ineligibility determination and removal from the statewide voter registration system;

e A return form requiring the registered voter to admit or deny the accuracy of the information
used to make the initial ineligibility determination;

e Instructions for contacting the supervisor of elections if the person requires assistance; and

e Instructions for seeking restoration of civil rights following a felony conviction, if
applicable.?’

If a registered voter fails to respond to the notice, or responds without requesting a hearing, the
supervisor of elections makes a final ineligibility determination and may remove the voter from
the statewide voter registration system and provide a notification of removal.?8

If the voter denies the accuracy of the information and requests a hearing, the supervisor of
elections must conduct a hearing at which the registered voter may present evidence, prior to
making an eligibility determination. If the supervisor of elections determines the voter is
ineligible following a hearing, the supervisor of elections may remove the voter from the
statewide voter registration system and notify the voter of such action.?® An eligibility
determination must be supported by a preponderance of the evidence, and upon removal, a voter

22 Section 98.093(2)(f), F.S., requires the DOC to provide information identifying persons convicted of a felony and
committed to the custody of or supervision with the DOC. This information must be provided in a time and in a manner that
allows the DOC to identify registered voters who are convicted felons and to meet its obligations under state and federal law.
23 Section 98.093(2)(d), F.S., requires the FDLE to provide information identifying persons convicted of a felony whose
name appears in the voter registration records supplied by the statewide voter registration system, in a time and manner that
enables the FDLE to meet its obligations under state and federal law.

24 Section 98.093(2)(c), F.S., requires the United States Attorney to provide information to the DOS listing persons convicted
of a felony in federal court.

% Section 98.075(5), F.S.

26 1d. Further, ss. 98.075(6) and 98.093(3), F.S., also authorize the supervisor of elections to remove the name of an ineligible
person from the statewide voter registration system based on information received from other sources.

27 Section 98.075(7)(a), F.S. Further, if the mailed notice is returned as undeliverable, the supervisor of elections must
publish a specified notice once in a newspaper of general circulation in the county.

28 Section 98.075(7)(a)3., F.S.

29 Section 98.075(7)(a)5., F.S.
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has the right to appeal the determination of ineligibility in the circuit court of the county where
the person registered.°

Any voter whose name was removed from the statewide voter registration system on the basis of
a determination of ineligibility who subsequently becomes eligible to vote must reregister in
order to have his or her name restored to the statewide voter registration system.®! When the
name of any elector has been erroneously or illegally removed from the statewide voter
registration system, the name of the elector must be restored by a voter registration official upon
satisfactory proof, even though the registration period for that election is closed.?

In addition to updating the voter registration system as described above, the supervisor of
elections is required to conduct a general registration list maintenance program to protect the
integrity of the electoral process by ensuring the maintenance of accurate and current voter
registration records.

Conditions Placed Upon Regaining the Right to Vote Subsequent to a Felony Conviction

Poll taxes began in the 1890s and essentially operated as a voting fee. Eligible voters were
required to pay a tax before they could cast a ballot.®* In 1964, the 24th Amendment to the
United States Constitution was ratified, which prohibited the use of poll taxes for federal
elections.® Despite the federal ban on the use of poll taxes, states tried to keep them in operation.
The United States Supreme Court held those attempts unconstitutional by finding that, “[A] state
violates the Equal Protection Clause of the Fourteenth Amendment whenever it makes the
affluence of the voter or payment of any fee an electoral standard.”>®

However, the issue of whether the imposition of fees or fines as a requisite to a completion of a
sentence to restore voting rights has not been resolved. Florida’s suspension of a person’s voting
rights subsequent to a felony conviction has been challenged on constitutional grounds a number
of times. In Beacham v. Braterman, the court held that such suspension does not violate the
Equal Protection nor the Due Process Clause of the United States Constitution, holding that a
state may constitutionally exclude persons otherwise qualified to vote who have been convicted
of a felony.®’

30 Sections 98.075(7)(b) and 98.0755, F.S. Section 98.0755, F.S., further provides that notice of appeal must be filed within
the time and in the manner provided by the Florida Rules of Appellate Procedure and the voter must bear the cost of the trial
in the circuit court unless there is a finding that his or her name was erroneously or illegally removed from the statewide
voter registration system, or that he or she is indigent.

31 Section 98.075(7)(b)5., F.S.

32 Section 98.081(2), F.S.

33 Section 98.065(1), F.S. Further, s. 98.065(2), F.S., requires that a registration list maintenance program be conducted by
each supervisor of elections, at a minimum, in each odd-numbered year and must be completed not later than 90 days prior to
the date of any federal election.

34 The National Museum of American History, Poll Taxes, available at http://americanhistory.si.edu/democracy-
exhibition/vote-voice/keeping-vote/state-rules-federal-rules/poll-taxes (last visited March 20, 2019).

% 1d.; U.S. CONST., amend. IV.

3 See Harper v. Virginia State Bd. of Elections, 383 U.S. 663, 666 (U.S. 1966).

37 Beacham v. Braterman, 300 F.Supp. 182, 184 (S.D. Fla. 1969).
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In Johnson v. Bush, the plaintiffs’ alleged that the imposition of financial conditions on regaining
the right to vote, specifically the requirement to pay all victim restitution, constituted a practical
equivalent of a poll tax.3 The court rejected this argument, reasoning that Florida had
permissibly suspended the plaintiffs’ right to vote along with other civil rights based on their
felony convictions and that the state’s requirement for the plaintiffs seeking to have their civil
rights fully restored to satisfy victim restitution is one made within the state’s authority.
Furthermore, the court held that payment of restitution to the victim was part of the sentence and
thus, the sentence was not complete without such payment. The court further reasoned that the
payment of restitution to the victim was not a condition precedent to the plaintiffs’ right to vote,
but rather a prerequisite to having their civil rights restored.*®

Restoration of Civil Rights

As discussed above, a person convicted of a felony forfeits specified rights as a result of the
conviction under the Florida Constitution.*® Additional civil rights are lost in accordance with
statute, including the right to serve on a jury*! and possess a firearm.*2 Prior to 2019, the civil
rights of a convicted felon were suspended until restored by a pardon*® or restoration of civil
rights.*4

The Florida Constitution, in part, grants the power of restoring civil rights to the Governor with
the consent of at least two Cabinet members.* The Governor and Cabinet sit as the Executive
Board of Clemency (Clemency Board).* The Rules of Executive Clemency (Clemency Rules)
outline the eligibility criteria for the process of restoration of civil rights, are adopted by the
Governor with the approval of two members of the Clemency Board.*’ The Clemency Rules
provide, in part, that the unfettered discretion to:
e Deny the restoration of civil rights at any time, for any reason, rests with the Governor; and
e Grant the restoration of civil rights at any time, for any reason, rests with the Governor,
provided at least two members of the Clemency Board also approve.*®

3 Johnson v. Bush, 353 F.3d 1287, 1308 (11th Cir. 2003); See also Johnson v. Bush, 405 F.3d 1214, 1228 (11th Cir. 2005).
39 1d. at 1343. See also Howard v. Gilmore, 205 F.3d 1333 (4th Cir. 2000), where the court in that case held that requiring
felons to pay a $10 fee to the Circuit Court of Richmond in order to begin the process of having a person’s civil rights
restored did not constitute an unconstitutional poll tax. See also Johnson v. Bredesen, 624 F.3d 742, 750-751 (6th Cir. 2010);
Harvey v. Brewer, 605 F.3d 1067, 1079 (9th Cir. 2010).

40 Article V1, section 4 of the Florida Constitution provides that a person loses their right to hold office subsequent to a felony
conviction.

41 Section 40.013, F.S.

42 Section 790.23, F.S. See also s. 790.06(2)(d) and (Kk), F.S.

43 Florida provides for several types of pardons applicable to felony convictions. A full pardon unconditionally releases a
person from punishment and forgives guilt for any Florida convictions. It restores to an applicant all of the rights of
citizenship possessed by the person before his or her conviction, including the right to own, possess, or use firearms. A
pardon without firearm authority releases a person from punishment and forgives guilt. It entitles an applicant to all of the
rights of citizenship enjoyed by the person before his or her conviction, except the specific authority to own, possess, or use
firearms. The FCOR, Clemency Overview, available at https://www.fcor.state.fl.us/clemencyOverview.shtml (last visited
March 19, 2019).

4 Section 944.292, F.S.

4 FLA. CONST. art. VI, s. 2. This authority is also codified in s. 940.01, F.S.

46 Rules of Executive Clemency (2017), Rule 1., available at https://www.fcor state.fl.us/docs/clemency/clemency_rules.pdf
(last visited March 20, 2019)(hereinafter cited as “Clemency Rule”).

47 Section 940.03, F.S. See also Clemency Rule 2.A.

48 Clemency Rule 4.
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The current Clemency Rules define the restoration of civil rights as a process that restores all of
the applicant’s rights of citizenship enjoyed before the felony conviction, except the specific
authority to own, possess, or use firearms.*® The Clemency Rules further provide the specific
author;gy to own, possess, or use a firearm must be restored through a separate process for such
rights.

Restoration of Civil Rights Under Governor Scott’s Administration

The current Clemency Rules, which have not been amended since Governor DeSantis and the
new Cabinet members were sworn into office on January 8, 2019, became effective March 9,
2011 under then Governor Scott.®® Eligibility for restoration of civil rights is separated out
between applications that require a hearing in front of the Clemency Board for approval and
those that do not. The investigations for the applications requiring a hearing are more intensive
than applications that do not require a hearing.>

For a person to qualify for civil rights restoration without a hearing an applicant must have not
committed or been arrested for any crime for five years from the date of completion of all
sentences, conditions of supervision imposed, and meet the following requirements:

e Complete all sentences imposed and all conditions of supervision must have expired or been
completed, including but not limited to, imprisonment, parole, probation, community control,
control release, and conditional release;

e Have no outstanding detainers or pending criminal charges;

e Owe no restitution pursuant to a court order, civil judgment, or ch. 960, F.S.;>

e Not have a conviction for:

o Murder, attempted murder, attempted felony murder, or manslaughter (ch. 782, F.S.);

o Driving under the influence (DUI) manslaughter or DUI causing serious bodily injury
(s. 316.193, F.S.);

o Leaving the scene of an accident involving injury or death (s. 316.027, F.S.);

o Sexual battery, attempted sexual battery, unlawful sexual activity with a minor, or female
genital mutilation (ch. 794, F.S.);

o Any violation of lewdness or indecent exposure (ch. 800, F.S.);

o Lewd or lascivious offense on an elderly or disabled person (s. 825.1025, F.S.);>*

49 Clemency Rule 4.1.G. Restoration of civil rights in accordance with the Clemency Rules does not relieve an applicant from
the registration and notification requirements or any other obligations and restrictions imposed by law upon sexual predators
or sexual offenders.

%0 See Clemency Rule 4.1.F.

51 Clemency Rule 2.B. See also The FCOR, Executive Clemency Timeline: 1991-2015, p. 2 (on file with the Senate
Committee on Criminal Justice)(hereinafter cited as “Clemency Timeline”).

52 See The FCOR, Annual Report 2016-17, p. 15, available at
https://www.fcor.state.fl.us/docs/reports/FCORannualreport201617.pdf (last visited March 20, 2019).

3 The FCOR reports that the current Clemency Rules require all restitution to be paid even if such restitution is converted to
a civil lien. However, the FCOR reports that other financial obligations do not have to be paid to be eligible for clemency
unless the other obligation was ordered by the court as restitution. Email from Alexander Yarger, Legislative Affairs
Director, the FCOR, January 2, 2019 (on file with the Senate Criminal Justice Committee). Chapter 960, F.S., provides
compensation for crime victim assistance services including, but not limited to, mental health counseling, forensic physical
examinations, and relocation assistance for specified crimes.

5 Clemency Rule 9.A.4. A conviction for attempt to commit the offense also disqualifies a person from eligibility.
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o Sexual performance by a child (s. 827.071, F.S.);®

o Aggravated child abuse (s. 827.03, F.S.);

o Failure to register as a sexual predator or sexual offender (s. 775.21 or s. 943.0435, F.S.);

o Computer pornography, transmission of computer pornography, or any crime involving a
minor (ch. 847, F.S.);

o Kidnapping, false imprisonment, or luring or enticing a child (ch. 787, F.S.);%®

o Aggravated battery (s. 784.045, F.S.);>

o Felony battery or domestic battery by strangulation (s. 784.041, F.S.);

o Robbery, carjacking, home invasion (ch. 812, F.S.);*®

o Poisoning food or water (s. 859.01, F.S.);

o Abuse of a dead human body (s. 872.06, F.S.);

o Burglary of a dwelling or first degree burglary (s. 810.02, F.S.);>

o Arson (s. 806.01, F.S.);%°

o Aggravated assault (s. 784.021, F.S.);

o Aggravated stalking (s. 784.048, F.S.);

o Battery, aggravated battery, or aggravated assault on an officer (s. 784.07, F.S.);

o Trafficking or conspiracy to traffic in a controlled substance or any other first or second
degree felony (ch. 893, F.S.);

o Aircraft piracy (s. 860.16, F.S.);

o Unlawful throwing, placing, or discharging of a destructive device or bomb (s. 790.161,

F.S));

o Facilitating or furthering terrorism (s. 775.31, F.S.);

Treason (s. 876.32, F.S.);

o Possession of a firearm by a convicted felon or violent career criminal (s. 790.23 or
s. 790.235, F.S.);

o Bribery, misuse of public office (ch. 838, F.S.), extortion by a state officer (s. 839.11,

F.S.), misappropriation of money by a commission to make a sale (s. 839.17, F.S.), or any

crime committed by an elected official while in office;

Illegal use of explosives (ch. 552, F.S.);

Racketeering (ch. 895, F.S);

Exploitation of an elderly person (s. 825.103, F.S.);

Public corruption;

Any felony violation of election law;

A “dangerous crime” as defined by s. 907.041, F.S.; or

A similar offense committed in another jurisdiction.

o

O O O O O O O

%5 1d. A conviction for attempt to commit the offense also disqualifies a person from eligibility.

%6 1d. A conviction for attempt to commit any of the offenses also disqualifies a person from eligibility.

57 1d. A conviction for attempt to commit arson also disqualifies a person from eligibility.

%8 Clemency Rule 9.A.4. A conviction for attempt to commit any of the offenses also disqualifies a person from eligibility.
%9 Clemency Rule 9.A.4. An attempt to commit an offense also disqualifies a person from eligibility.

%0 The attempt or conspiracy to commit an offense also disqualifies a person from eligibility.
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Additionally, an applicant may not be previously declared a:
e Habitual felony offender;5!

Three-time violent felony offender;%?

Violent career criminal;®3

Prison Releasee Reoffender;%* or

Sexual predator.%

The FCOR reviews an applicant’s eligibility for restoration of civil rights without a hearing, and
if so qualified, the Clemency Board may restore civil rights. If approval is denied, FCOR notifies
the applicant who may pursue a hearing to restore the applicant’s civil rights.%®

To qualify for restoration of civil rights with a hearing, an applicant must:

e Not be convicted of a felony for seven years or more after completing all sentences imposed
for the applicant’s most recent felony conviction, and all conditions of supervision are
expired or completed, including but not limited to, imprisonment, parole, community control,
control release, and conditional release; and

e Pay all restitution pursuant to a court order, civil judgment, or ch. 960, F.S.%’

Clemency hearings occur four times a year and the Clemency Board allows an applicant to make
a five-minute presentation. Following a hearing, the Clemency Board may issue an Executive
Order restoring a person’s civil rights. For each case, the applicant is entitled to a letter stating
the official disposition of his or her case.®® A person granted or denied any form of executive
clemency may not apply for further relief for at least two years from the date of final action.®®

Role of Specified Entities in the Restoration of Civil Rights Process

The FCOR’s Office of Executive Clemency, in part, assists in the acceptance, review, and
recommendation of applications for restoration of civil rights, as well as the agenda for
Clemency Board meetings.”® A coordinator must be appointed by the Clemency Board and
serves as the official custodian of the records.”* The FCOR’s Office of Clemency Investigations,
in part, conducts comprehensive, confidential investigations of persons that have applied for
restoration of civil rights.”? An individual seeking restoration of civil rights submits an
application to the Office of Executive Clemency and the application is forwarded to the FCOR
for investigation, report, and recommendation.”

61 Section 775.084(1)(b), F.S.

62 Section 775.084(1)(c), F.S.

83 Section 775.084(1)(d), F.S.

84 Section 775.082(9)(a), F.S.

8 Section 775.21, F.S.

% Clemency Rule 9.B.

57 Clemency Rule 10.A.

88 Clemency Rule 12.D.

8 Clemency Rule 14.

0 Clemency Rule 2.B. See also Clemency Timeline, p. 2.
"1 Clemency Timeline, p. 2.

72 Section 947.13(1)(d), F.S., requires the FCOR to conduct investigations as may be necessary. See also Clemency Timeline,

p. 2.
78 Section 940.03, F.S. See also Clemency Rules 6 and 7.
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The DOC is required to inform inmates and offenders on community supervision about the
restoration of civil rights. Additionally, DOC is required to electronically send to the FCOR a list
of the names of inmates who have been released from incarceration and offenders who have been
terminated from supervision that may be eligible for restoration of civil rights.”

Amendment 4 (2018) Ballot Measure

As mentioned above, until the 2018 election, Article VI, section 4 of the Florida Constitution
disqualified a person convicted of a felony from voting or holding office until restoration of his
or her civil rights.” At that time, Florida was one of only four states, including lowa, Kentucky,
and Virginia, that did not restore voting rights to a convicted felon unless and until restored by a
state officer or board.®

In the 2018 General Election, Florida voters approved Amendment 4 with 64 percent of the vote,
amending the Florida Constitution to provide voting rights restoration to specified voters.
Specifically, the ballot language provided that “any disqualification arising from a felony
conviction shall terminate and voting rights shall be restored upon completion of all terms of
sentence including parole or probation.””” The provision excludes a “person convicted of murder
or a felony sexual offense” from restoration of voting rights unless and until his or her civil
rights are restored.’®

Following the passage of Amendment 4, advocates have asserted the amendment is self-
executing and required no legislative implementation.”® However, officials responsible for
determining voter eligibility expressed considerable confusion and concerns about uniform
implementation of the provisions across the state. As a result, the DOS has suspended the

74 Section 940.061, F.S.

S Article V1, s. 4, FLA. CONST.

6 Florida Association of Counties, Amendment 4: Voting Rights Restoration for Felons Initiative, available at http://www.fl-
counties.com/amendment-4. Additionally, the National Conference of State Legislatures (NCSL) provides a summary of state
laws related to felon voting rights as of December 2018, including: that in two states, felons never lose their right to vote,
even while they are incarcerated; in 14 states and the District of Columbia, felons lose their voting rights only while
incarcerated, and receive automatic restoration upon release; in 22 states, felons lose their voting rights during incarceration,
and for a period of time after, typically while on parole and/or probation, voting rights are automatically restored after this
time period, and former felons may also have to pay any outstanding fines, fees or restitution before their rights are restored,;
and in 12 states felons lose their voting rights indefinitely for some crimes, or require a governor’s pardon in order for voting
rights to be restored, or face an additional waiting period after completion of sentence (including parole and probation) before
voting rights can be restored. See the NCSL, Felon Voting Rights, December 21, 2018, available at
http://www.ncsl.org/research/elections-and-campaigns/felon-voting-rights.aspx (all sites last visited on March 20, 2019).
71d. See also Time, ‘Our Voice Will Count.” Former Felon Praises Florida Passing Amendment 4, Which Will Restore
Voting Rights to 1.4 Million People, Alejandro De Le Garza, November 7, 2018, available at
http://time.com/5447051/florida-amendment-4-felon-voting/ (last visited on March 20, 2019).

8 The DOS, Division of Elections, Proposed Constitutional Amendments and Revisions for the 2018 General Election, p. 11,
available at https://dos.myflorida.com/media/699824/constitutional-amendments-2018-general-election-english.pdf (last
visited on March 19, 2019).

8 The Florida Rights Restoration Coalition (FRRC), Amendment 4 Implementation, Frequently Asked Questions, March 14,
2019 (on file with the Senate Criminal Justice Committee). This webpage has been subsequently taken down, however, the
on file copy was printed from the website on such date.
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process of reviewing criminal records it receives to verify a voter’s eligibility for registration
discussed above or sending such records to the supervisors of elections.°

The DOS, various supervisors of elections, and other entities involved in verifying an applicant’s
eligibility have reported, including during committee workshops in both the Florida Senate and
the Florida House of Representatives, that much of the confusion with implementing
Amendment 4 provisions centers around ambiguity related to which crimes qualify as “murder”
or a “felony sexual offense” and what it means for an offender to have “completed all terms of
sentence.”®!

During the Senate workshop, the political director for the Florida Rights Restoration Coalition
(FRRC), which is the grassroots organization that was instrumental in the passage of
Amendment 4, stated that the FRRC supports efforts to clarify what constitutes eligibility under
the amendment, provided it does not infringe on the rights of people to vote. The political
director of the FRRC also acknowledged that there is confusion about eligibility and stated that
they are advising people to wait to register to vote if a potential applicant is unsure about
whether he or she qualifies for voting restoration under the ballot measure.®

In December 2018, then Governor-elect, Ron DeSantis, stated that Amendment 4 should take
effect after lawmakers pass and he approves “implementing language” in a bill.%* Additionally,
the Secretary of State called for the Legislature to direct the DOS as to “implementation,
definitions, [and other ambiguities raised by the supervisors of elections].”®* On January 8, 2019,
supervisors of elections began registering new voters eligible under Amendment 4 and continued
to register new voters. However, supervisors of elections are registering such voters without an
initial eligibility verification from the DOS. The DOS reports that there have been 132,532 new
persons registered since January 8, 2019, which was the implementation date included in the
Amendment 4 constitutional ballot language. However, this number is inclusive of all persons
who have registered to vote in Florida since the implementation date, not just persons who have
registered that may qualify under the new provisions of Article VI, section 4 of the Florida
Constitution.®

80 Herald Tribune, Florida elections officials confused on how to give felons the vote, Zac Anderson, December 4, 2018,
available at https://www.heraldtribune.com/news/20181204/florida-elections-officials-confused-on-how-to-give-felons-vote
(last visited on March 20, 2019).

81 Orlando Sentinel, Florida election supervisors will register ex-felons Jan. 8, despite confusion over amendment, Steven
Lemongello, December 20, 2018, available at http://www.orlandosentinel.com/news/politics/political-pulse/os-ne-former-
felons-register-vote-20181220-story.html; See also Senate Criminal Justice Committee, Workshop on Amendment 4,
January 22, 2019, available at https://thefloridachannel.org/videos/1-22-19-senate-criminal-justice-committee/ (hereinafter
cited as “Senate Workshop Video™) and House of Representatives Judiciary Committee and Criminal Justice Subcommittee
Joint Workshop on Amendment 4, available at https://thefloridachannel.org/videos/2-14-19-joint-house-meeting-of-the-
criminal-justice-subcommittee-and-the-judiciary-committee/ (all sites last visited on March 20, 2019).

82 Senate Workshop Video, at 1:06-1:07.

8 Tampa Bay Times, Ron DeSantis says Amendment 4 should be delayed until he signs bill from lawmakers, Michael Van
Sickler, December 13, 2018, available at https://www.tampabay.com/florida-politics/buzz/2018/12/13/ron-desantis-says-
amendment-4-should-be-delayed-until-he-signs-bill-from-lawmakers/ (last visited on March 20, 2019).

8 QOrlando Sentinel, Florida elections officials express confusion over restoring felon voting rights, Dara Kam, December 4,
2018, http://www.orlandosentinel.com/news/politcs/political-pulse/os-ne-election-felon-voting-rights-20181204-story.html
(last visited on March 20, 2019).

8 Email from Brittany Dover, the DOS Legislative Affairs Director, March 25, 2019 (on file with the Senate Criminal Justice
Committee). The DOS further states that this number is accurate as of March 25, 2019.
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Completion of All Terms of Sentence

As of March 14, 2019, the FRRC stated on its website that “completion of all terms of sentence”
includes any period of incarceration, probation, parole, and financial obligations imposed as part
of an individual’s sentence.® The FRRC further stated that the financial obligations
contemplated may include restitution, fines, and fees imposed as part of a sentence or a condition
of probation under existing Florida statutes. However, it stated that “fees not specifically
identified as part of a sentence or a condition of probation are therefore not necessary for
‘completion of sentence’ and thus, do not need to be paid before an individual may register.”®’
The statement relates its position to the policies used by the FCOR to determine “completion of
sentence.” However, the language in the statement by the FRRC does not align with the language
used by the FCOR on its website or in the Rules adopted by Governor Scott’s Cabinet, which are
still in effect today.®

Additionally, during oral arguments in front of the Florida Supreme Court concerning the single
subject of the proposed Amendment 4 ballot language and whether the title and summary page
provided a clear explanation of the initiative, the justices asked several questions about the intent
of the ballot language to the FRRC counsel, Jon Mills. The questions specifically addressed the
intent of the group for the terms in the amendment.®® The FRRC counsel answered in the
affirmative on multiple occasions when asked by the Court about whether certain terms, such as
“the full payment of any fines,” “payment of fines and costs” and “payment of restitution when it
was ordered to a victim as part of a sentence,” were contemplated by the “completion of all terms
of sentence” provision.%

Incarceration

A court may sentence a defendant convicted of a felony offense to any term of incarceration
authorized under s. 775.082, F.S.% The Criminal Punishment Code (Code) is Florida’s primary
sentencing policy. Generally, the permissible sentencing range under the Code is the lowest
permissible sentence scored up to and including the maximum penalty provided under

s. 775.082, F.S.%

8 Supra n. 79.

87 d.

8 See Id.; see also Clemency Rules.

8 The WFSU, Gavel to Gavel Video Portal, Advisory Opinion to the Attorney General Re: Voting Rights Restoration
Amendment and Advisory Opinion to the Attorney General Re: Voting Restoration Amendment (FIS), Case Number(s):
SC16-1785, SC16-1981, March 6, 2017 available at https://wfsu.org/gavel2gavel/viewcase.php?eid=2421 (last visited on
March 19, 2019).

% See Transcript for Advisory Opinion to the Attorney General Re: Voting Rights Restoration Amendment and Advisory
Opinion to the Attorney General Re: Voting Restoration Amendment (FIS), Case Number(s): SC16-1785, SC16-1981, p. 4
and 10-11, available at https://wfsu.org/gavel2gavel/transcript/pdfs/16-1785 16-1981.pdf (last visited on March 21, 2019).
%1 Section 775.082, F.S., provides that the statutory maximum sentence for a first-degree felony is 30 years, for a second-
degree felony is 15 years, and for a third degree felony is 5 years.

92 Sections 921.002-921.0027, F.S. See chs. 97-194 and 98-204, L.O.F. The Code is effective for offenses committed on or
after October 1, 1998. Noncapital felonies sentenced under the Code receive an offense severity level ranking (Levels 1-10).
Points are assigned and accrue based upon the level ranking assigned to the primary offense, additional offenses, and prior
offenses. Section 921.0024, F.S., provides that if the total sentence points exceed 44 points, the lowest permissible sentence
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Upon release, s. 944.705(6), F.S., requires the DOC to notify every inmate, in no less than 18-
point type in the inmate’s release documents, that the inmate may be sentenced pursuant to

S. 775.082(9), F.S., if the inmate commits any enumerated felony offense within 3 years after the
inmate’s release. Additionally, the notice must be prefaced by the word “WARNING” in
boldfaced type.*

Parole

Prior to 1983, Florida law authorized defendants who were sentenced to certain felonies to be
eligible for release onto parole supervision prior to the expiration of the inmate’s court-ordered
sentence. Parole is a period of supervision to be successfully completed by complying with the
conditions and terms of the release agreement ordered by the FCOR. The decision of the FCOR
to parole an inmate is considered an act of grace and is not a right. Currently, all inmates whose
crimes were committed prior to October 1, 1983, may be considered for release on parole. There
are a number of additional specified inmates that may be eligible for release on parole based on
the type of offense committed and the date of such commission.®*

Community Supervision

At sentencing, a judge may place an offender on probation or community control in lieu of or in
addition to incarceration.®® The DOC supervises more than 166,000 offenders on active
community supervision. This includes offenders released from prison on parole, conditional
release, or conditional medical release and offenders placed on court ordered supervision
including probation, drug offender probation, sex offender probation, and community control.*®

in prison months is calculated by subtracting 28 points from the total sentence points and decreasing the remaining total by
25 percent.

93 Section 944.705(6), F.S., further provides that evidence that the DOC failed to provide this notice to an inmate will not
prohibit a person from being sentenced pursuant to s. 775.082(9), F.S. The state is not be required to demonstrate that a
person received any notice from the DOC in order for the court to impose a sentence pursuant to s. 775.082(9), F.S.

% The FCOR, Release Types, Parole, available at https://www.fcor state.fl.us/release-types.shtml (last visited March 20,
2019). Sections 947.16-947.24, F.S., provide for the eligibility criteria, process for the hearing and granting of parole, terms
of parole, etc.

% Section 948.01, F.S.

% The DOC, Probation Services, available at http://www.dc.state.fl.us/cc/index.html (last visited March 21, 2019).
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Probation

Probation is a form of community supervision requiring specified contacts with probation
officers and other conditions a court may impose.®” There are also specialized forms of
supervision such as drug offender probation® and mental health probation.*® Section 948.03,
F.S., requires a court to determine the terms and conditions of probation. A court may order
additional specific terms and conditions of probation that it considers proper, but the court must
orally pronounce, as well as provide in writing, any special conditions of probation imposed.1®
Standard conditions of probation that are enumerated in s. 948.03, F.S., are not required to be
announced on the record. The standard terms and conditions of probation include, but are not
limited to, a probationer to:

Report to a probation officer as directed;

Permit a probation officer to visit his or her workplace or home;

Maintain employment, if possible;

Live without violating the law;

Make restitution to a victim, if applicable;

Make payment of a debt due to a county or municipal detention facility for medical care;
Support his or her legal dependents to the best of his or her ability;

Pay the state any debt due for crime victim compensation;

Pay specified application'®? and attorney fees;%®

Not associate with persons engaging in criminal activity;

Submit to random drug or alcohol testing; and

Submit to drawing of blood or other biological specimens, for specified reasons.%

97 Section 948.001(8), F.S. Terms and conditions of probation are provided in s. 948.03, F.S.

% Section 948.001(4), F.S., defines “drug offender probation” as a form of intensive supervision that emphasizes treatment of
drug offenders in accordance with individualized treatment plans administered by probation officers with reduced caseloads.
9 Section 948.001(5), F.S., “mental health probation” means a form of specialized supervision that emphasizes mental health
treatment and working with treatment providers to focus on underlying mental health disorders and compliance with a
prescribed psychotropic medication regimen in accordance with individualized treatment plans.

100 Section 948.03(1) and (2), F.S.

101 Section 960.17, F.S.

102 Section 27.52(1)(b), F.S.

103 Section 938.29, F.S.

104 Section 948.03, F.S.
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Community Control

Community control*® is a form of intensive, supervised custody in the community, including
surveillance on weekends and holidays, administered by officers with restricted caseloads.'% The
community control program is rigidly structured and designed to accommodate offenders who, in
the absence of such a program, will be committed to the custody of the DOC or a county jail. 2%’
A person on community control (controlee) has an individualized program and is restricted to his
or her home or noninstitutional residential placement, unless working, attending school,
performing public service hours, participating in treatment or another special activity that has
been approved in advance by his or her parole and probation officer.1%

Conditions of community control are determined by the court when the offender is placed on
such supervision. There are standard conditions of community control with which all controlees
must comply as well as additional terms of supervision as part of his or her community control
sentence. 1%

Financial Obligations of a Sentence

Restitution

Unless a clear and compelling reason is found for not ordering restitution, a court must order the
defendant to make restitution to the victim, if applicable,'° in addition to any punishment. The
restitution may be ordered for:

e Damage or loss caused directly or indirectly by the defendant’s offense; and

e Damage or loss related to the defendant’s criminal episode.!!!

105 Section 948.001(3), F.S.

106 Section 948.10(2), F.S., provides that caseloads must be no more than 30 cases per officer.

107 Section 948.10(1), F.S.

108 Id.

109 See 5. 948.101(1) and (2), F.S.

110 Section 775.089(1)(c), F.S., defines the term “victim” to mean each person who suffers property damage or loss, monetary
expense, or physical injury or death as a direct or indirect result of the defendant’s offense or criminal episode, and also
includes the victim’s estate if the victim is deceased, and the victim’s next of kin if the victim is deceased as a result of the
offense. The term includes governmental entities and political subdivisions, as those terms are defined in s. 11.45, F.S., when
such entities are a direct victim of the defendant’s offense or criminal episode and not merely providing public services in
response to the offense or criminal episode. The term also includes the victim’s trade association if the offense is a violation
of s. 540.11(3)(a)3., F.S., involving the sale, or possession for purposes of sale, of physical articles and the victim has granted
the trade association written authorization to represent the victim’s interests in criminal legal proceedings and to collect
restitution on the victim’s behalf. The restitution obligation relating to violations of s. 540.11(3)(a)3., F.S., applies only to
physical articles and does not apply to electronic articles or digital files that are distributed or made available online. The
term “trade association” means an organization founded and funded by businesses that operate in a specific industry to
protect their collective interests.

11 Section 775.089(1)(a), F.S. Section 960.001(1)(j), F.S., also speaks to a victim’s right to request, receive, and enforce
restitution pursuant to s. 775.089, F.S., or s. 985.437, F.S.
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Restitution may be monetary or nonmonetary restitution. If a court places an offender on
probation, it must make the payment of restitution a condition of probation.'*2 A court may
require an offender to make restitution payments within a specified period or in installments. An
offender must pay restitution no later than:

e The end of the period of probation ordered,;

e Five years after the end of the term of imprisonment, if the court does not order probation; or
e Five years after the sentencing date in any other case.*®

A court may order the clerk of courts to collect and dispense restitution payments in any case or
the DOC to collect and dispense restitution and other payments from a person remanded to its
custody or supervision.'** A court may also order an income deduction order related to
restitution. The clerk of court receives a payment made pursuant to an income deduction order.*®

Court Costs, Fines, and Fees

A person convicted of a felony offense is assessed court costs and fines upon the disposition of a
case. Chapter 938, F.S., provides a number of court costs that are associated with criminal cases
in Florida. Some of these costs are mandatory in all cases.!*® There are a number of other costs
that are mandatory costs for specific types of cases,'!’ mandatory court costs authorized by local
governmental entities,*'8 or discretionary costs in specific types of cases.'*® Fines are generally
proscribed by the degree of offense committed, but there can be additional fines added for
specific offenses.*?® There are also fees that may be assessed at the conclusion of a case, such as
an application fee for the services of a public defender or regional conflict counsel.*?

In addition to standard court costs and fines, a person ordered to supervision must pay the DOC
monthly supervision fees and may be subject to fees for additional conditions such as electronic
monitoring or urinalysis. Failure to pay supervision fees may result in revocation of probation;
however, the DOC can exempt a person from payment of supervision fees if it makes specified
findings related to the offender’s financial or employment status.?2

112 1d. An order requiring the defendant to make restitution to a victim does not remove or diminish the requirement that the
court order payment to the Crimes Compensation Trust Fund pursuant to ch. 960, F.S. Payment of an award by the Crimes
Compensation Trust Fund creates an order of restitution to the Crimes Compensation Trust Fund, unless specifically waived.
113 Section 775.089(3), F.S.

114 Section 775.089(1)(a) and (b), F.S.

115 Section 775.089(12), F.S.

116 Some of the mandatory costs imposed in all cases include s. 938.01, F.S. (additional court costs clearing trust fund);

s. 938.03, F.S. (Crimes Compensation Trust Fund), s. 938.04, F.S. (additional costs with respect to criminal fines); s. 938.05,
F.S. (additional costs for felonies, misdemeanors, and criminal traffic offenses); s. 938.055, F.S. (Operating Trust Fund of the
Department of Law Enforcement); and s. 938.06, F.S. (cost for crime stoppers programs).

117 See ss. 938.07-938.13, F.S.

118 See ss. 938.15 and 938.17, F.S.

119 See ss. 938.21-938.301, F.S.

120 Section 775.083, F.S. Additionally, specific fines can occur throughout Florida statute related to specific offenses. For
example, s. 893.135, F.S., imposes mandatory fines related to drug trafficking, while s. 817.568, F.S., imposes additional
surcharge fines for the offense of the criminal use of personal identification information.

121 Section 938.29, F.S.

122 See ss. 948.03 and 948.09, F.S.
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Civil Judgment Liens

Any person liable for payment of any financial obligation, such as restitution, fines, or fees
discussed above, in any criminal case is subject to s. 938.30, F.S., and courts have jurisdiction
over such financial obligations to ensure compliance. A court has the authority, in part, to:

e Require a person liable for payment of an obligation to appear and be examined under oath
concerning the person’s financial ability to pay the obligation.

e Convert the statutory financial obligation into a court-ordered obligation to perform
community service after examining a person under oath and determining the person’s
inability to pay.1?3

e Order that any nonexempt property of the person which is in the hands of another be applied
toward satisfying the obligation.*?*

The outstanding unpaid amount accrues interest, and when properly recorded, becomes a lien on
any real estate owned by the defendant.*?®

If a civil judgment has not been previously entered on any court-imposed financial obligation,
the court may enter judgment and issue any writ necessary to enforce the judgment in the manner
allowed in civil cases.'?® However, if a criminal or civil judgment has previously been entered on
a court-imposed financial obligation, the judgment constitutes a civil lien against the judgment
debtor’s presently owned or after-acquired real or personal property when recorded pursuant to

s. 55.10, F.S.1%

The judgment must secure all unpaid court-imposed financial obligations that are due and may
accrue subsequent to the recording of the judgment, as well as interest and reasonable costs for
issuing a satisfaction and recording the satisfaction in the official records.?®

The clerk of the court must enforce, satisfy, compromise, settle, subordinate, release, or
otherwise dispose of any debts or liens imposed and collected through the civil lien process.?
Additionally, the court may order the person to comply with a payment schedule to satisfy the
obligation.**°

A judgment, order, or decree becomes a lien on real property in any county when a certified copy
of it is recorded in the official records or judgment lien record of the county, provided that the
judgment contains the address of the person who has a lien as a result of such judgment is
recorded simultaneously stating the address of the person who has a lien as a result of such

123 Section 938.30, F.S. Community service may be ordered subject to the provisions of s. 318.18(8), F.S. Additionally, any
person who fails to attend a hearing may be arrested on warrant or capias issued by the clerk upon order of the court.

124 Section 938.30(5), F.S.

125 Id.

126 Section 938.30(6), F.S.

127 Section 938.30, F.S. Additionally, authority to convert and enforce restitution as a civil lien is addressed in s. 775.089(3),
F.S. However, s. 938.30(8), F.S., provides a judgment on a court-imposed financial obligation is not subject to the 10-year
rerecording requirement of s. 55.10, F.S.

128 |d

129 Section 938.30(9), F.S.

130 Section 938.30(10), F.S.
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judgment, order, or decree.'3! Such a lien must expire after 20 years from the date of the entry of
the judgment.t3?

Felony Sexual Offense

Florida law does not define “felony sexual offense,” however, several places in statute define the
term “sexual offense.”**® Florida law requires a person convicted of specified offenses that are
sexual in nature to register as a sexual offender or sexual predator.*** Qualifying offenses for
registration as a sexual offender, which subsumes all offenses required for registration as a
sexual predator, include:

e Sexual misconduct with a person having a developmental disability (s. 393.135(2), F.S.);
e Sexual misconduct with a mental health patient by an employee (s. 394.4593(2), F.S.);

o Speciﬁgd violations of kidnapping or falsely imprisoning a minor (s. 787.01 or s. 787.02,
F.S.);

Luring or enticing a child, by a person with a prior sexual conviction (s. 787.025(2), F.S.);
Human trafficking for commercial sexual activity (s. 787.06(3)(b), (d), (f), or (g), F.S.);
Sexual battery (s. 794.011, excluding s. 794.011(10), F.S.);

Unlawful sexual activity with a minor (s. 794.05, F.S.);

Lewd or lascivious battery, molestation, conduct, or exhibition (s. 800.04, F.S.);

Video voyeurism, involving a minor victim (s. 810.145(8), F.S.);

Lewd or lascivious offense on an elderly or disabled person (s. 825.1025, F.S.);

Sexual performance by a child (s. 827.071, F.S.);

Providing obscene materials to a minor (s. 847.0133, F.S.);

Computer pornography involving a minor (s. 847.0135(2), F.S.);

Soliciting a minor over the internet (s. 847.0135(3), F.S.);

Traveling to meet a minor (s. 847.0135(4), F.S.);

Lewd or lascivious exhibition over the internet (s. 847.0135(5), F.S.);

Transmitting child pornography by electronic device or equipment (s. 847.0137, F.S.);
Transmitting material harmful to a minor by electronic device (s. 847.0138, F.S.);

Selling or buying a minor to engage in sexually explicit conduct (s. 847.0145, F.S.);
Racketeering involving a sexual offense (s. 895.03, F.S.);

Sexual misconduct with a forensic client (s. 916.1075(2), F.S.); and

Sexual misconduct by an employee with a juvenile offender (s. 985.701(1), F.S.).

131 Section 55.10(1), F.S.

132 Sections 55.10(2) and 55.081, F.S.

133 For example, s. 92.55, F.S., relating to protections for specified witnesses, defines the term to include any offense for
which a conviction requires an offender to register as a sexual predator or sexual offender pursuant to s. 775.21 or

S. 943.0435, F.S., respectively. Additionally, s. 90.404, F.S., relating to admissibility of character evidence, defines the term
to mean specified enumerated offenses that also require an offender to register on the sexual predator and sexual offender
registries.

134 See generally, ss. 775.21, 943.0435, and 944.607, F.S. In very general terms, the distinction between a sexual predator and
a sexual offender depends on what offense the person has been convicted of, whether the person has previously been
convicted of a sexual offense, and the date the offense occurred. A sexual predator or sexual offender must comply with a
number of statutory registration requirements.

135 However, the Florida Supreme Court has held there must be a sexual element to the kidnapping or false imprisonment
when the victim is a minor.



BILL: CS/SB 7086 Page 20

In addition to the above listed offenses, there are a number of offenses that are classified as a
felony that have an element that is sexual in nature, but that do not require registration as a
sexual predator or sexual offender, including:

Prostitution or soliciting a prostitute, subsequent conviction (ss. 796.07 and 796.08, F.S.);
Video voyeurism (s. 810.145(6) and (7), F.S.);1%

Incest (s. 826.04, F.S.);

Lewd or lascivious exhibition in the presence of a correctional facility employee

(s. 800.09(2), F.S.);

Sexual offenses against a student by an authority figure (s. 800.101(2), F.S.);

Locating an adult entertainment store within 2,500 feet of a school (s. 847.0134(1), F.S.);
Committing an enumerated offense by a person who is HIV positive (s. 775.0877, F.S.);
Sexual cyberharassment, second or subsequent offense (s. 784.049(3)(b), F.S.);

Sexual misconduct between a detention facility employee and an inmate (s. 951.221(1),
F.S.);

Sexual misconduct by a psychotherapist with a client, or former client when the professional
relationship was terminated primarily for the purpose of engaging in sexual contact
(s.491.0112(1) and (2), F.S.);

Sexually abusing a dead human body (s. 872.06(2), F.S.);

Sexual misconduct by a correctional facility employee with an inmate (s. 944.35(3)(b)2.,
F.S.);

Committing specified acts with obscene, lewd, etc. materials, second or subsequent offense
(s. 847.011(1), F.S.);

Requiring as a condition to sale or delivery for resale of a publication that a purchaser or
consignee receive for resale any other obscene publication (s. 847.011(3), F.S.);

Knowingly promoting, conducting, performing, or participating in an obscene show, second
or subsequent offense (s. 847.011(4), F.S.);

Sale or distribution to minors or using minors in production of harmful materials (s. 847.012,
F.S.); and

Wholesale promotion of obscene materials (s. 847.07(2) and (3), F.S.).

Murder

Chapter 782, F.S., establishes a number of offenses that impose penalties for the killing of
another person.

Section 782.04, F.S., prohibits the unlawful killing of a human being in a number of
circumstances and specifically provides that:

Murder in the first degree, which is a capital felony,*3" is the unlawful killing of a human
being when committed:
o With premeditation to cause the death of the person killed or any human being; or
o By aperson engaged in perpetrating, or attempting to perpetrate, any:
e Drug trafficking offense (s. 893.135, F.S.);

136 This provides penalties for when the offense is committed by a person 19 or older, or when the offense is a second or
subsequent offense. These specific provisions do not require registration as a sexual offender as required by a violation of
s. 810.145(8), F.S.

137 A capital felony is punishable by death or life imprisonment. Section 775.082(1)(a), F.S.
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e Arson (s. 806.01, F.S.);
e Sexual battery (s. 794.011, F.S.);
e Robbery or home-invasion robbery (s. 812.13 or s. 812.135, F.S.);
e Burglary (s. 810.02, F.S.);
Kidnapping (s. 787.01, F.S.);
Escape (s. 944.40, F.S.);
Aggravated child abuse (s. 827.03, F.S.);
Aggravated abuse of an elderly person or disabled adult (s. 825.1025, F.S.);
Aircraft piracy (s. 860.16, F.S.);
Unlawful throwing, placing, or discharging of a destructive device or bomb
(s. 790.1615, F.S.);
Carjacking (s. 812.133, F.S.);
Aggravated stalking (s. 784.048, F.S.);
Murder of a human being (s. 782.04, F.S.);
Resisting an officer with violence (s. 843.01, F.S.);
Aggravated fleeing or eluding with serious bodily injury or death (s. 316.1935(4)(b),
F.S.);
e A felony act of terrorism;*3
e Human trafficking (s. 787.06, F.S.); or
o Unlawful distribution of a specified controlled substance,**® which is the proximate cause
of a user’s death.4
e Murder in the second degree, which is a felony of the first degree punishable by
imprisonment for a term of years not exceeding life,2#! is the unlawful killing of a human
being when:

o Perpetrated by any act imminently dangerous to another and evincing a depraved mind
regardless of human life, but without any premeditated design to effect the death of any
particular individual;4?

o Committed by a person other than the person engaged in the commission of, or attempt to
commit, an enumerated felony**® during such felony.1#

138 Or an act in furtherance of terrorism, including a felony under s. 775.30, F.S., s. 775.32, F.S., s. 775.33, F.S., s. 775.34,
F.S., ors. 775.35, F.S.

139 A substance controlled under s. 893.03(1), F.S., includes substances such as cocaine, opium or any synthetic or natural
salt, compound, derivative, or preparation of opium; methadone, alfentanil, carfentanil, fentanyl, sufentanil, or specified
controlled substance analogs.

140 Section 782.04(1)(a), F.S.

141 A first degree felony is punishable by a term of imprisonment not exceeding 30 years or, when specifically provided by
statute, by imprisonment for a term of years not exceeding life imprisonment, and a fine of $10,000. Sections 775.082(3)(b)1.
and 775.083, F.S.

142 Section 782.04(2), F.S.

143 Enumerated felonies include drug trafficking under s. 893.135(1), F.S.; arson; sexual battery; robbery or home-invasion
robbery; burglary; kidnapping; escape; aggravated child abuse or aggravated abuse of an elderly person or disabled adult;
aircraft piracy; unlawful throwing, placing, or discharging of a destructive device or bomb; carjacking; aggravated stalking;
murder of another human being; aggravated fleeing or eluding with serious bodily injury or death; resisting an officer with
violence; and a felony act of terrorism or act in furtherance of terrorism. Section 782.04(3), F.S.

144 Section 782.04(3), F.S.
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e Murder in the third degree, which is a second degree felony,'* is the unlawful killing of a

human being, without design to effect death, by a person engaged in the commission of, or
the attempt to commit, any felony not enumerated by statute. 48

Other offenses included in ch. 782, F.S., which result in the killing of a human being, but are not

specifically included in s. 782.04, include:

e Attempted felony murder (s. 782.051, F.S.);

e Manslaughter and aggravated manslaughter (s. 782.07, F.S.);

e Vehicular homicide and vessel homicide (ss. 782.071 and 782.072, F.S.);

e Assisting self-murder and commercial exploitation of self-murder (ss. 782.08 and 782.081,
F.S.);

e Killing of an unborn child by injury to its mother (s. 782.09, F.S.);

e Unnecessary killing to prevent an unlawful act (s. 782.11, F.S.); and

e Partial-birth abortion (s. 782.34, F.S.).

Il. Effect of Proposed Changes:
Codification of Article VI, Section 4 of the Florida Constitution and Relevant Definitions

The bill creates s. 98.0751, F.S., codifying the language passed in Amendment 4 (2018) and
defining specified relevant terms. The bill provides that a person who has been disqualified from
voting based on a felony conviction for an offense other than murder or a felony sexual offense
must have such disqualification removed and his or her voting rights restored pursuant to Article
VI, section 4, of the Florida Constitution upon the completion of all terms of his or her sentence,
including parole or probation. The bill further provides that the voting disqualification that arises
from a felony conviction of murder or a felony sexual offense as defined below does not
terminate unless a person’s civil rights are restored pursuant to Article IV, section 8 of the
Florida Constitution.

Completion of All Terms of Sentence

The bill defines “completion of all terms of sentence” to mean:

e Release from any term of imprisonment ordered by the court as a condition of the sentence;

e Termination from any term of probation or community control ordered by the court as a
condition of the sentence;

e Fulfillment of any term ordered by the court as a condition of the sentence;

e Termination from any term of parole supervision which is monitored by the FCOR;

e Payment of all restitution ordered by the court as a part of the sentence, regardless of whether
such restitution is converted to a civil lien; and

e Payment of all fees and fines ordered by the court as part of the sentence or that are ordered
as a condition of probation, community control, or parole.

145 A second degree felony is punishable by a maximum of 15 years imprisonment and a $10,000 fine. Sections 775.082 and
775.083, F.S.
146 Section 782.04(4), F.S. See also supra n. 142.
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The definition provides that a financial obligation, other than restitution, required to be paid in
accordance with the bill is deemed to have been completed to the extent that the financial
obligation has been converted to a civil lien. The definition does not include court costs.

Felony Sexual Offense

The bill defines the term “felony sexual offense” to include any offense that requires registration
as a sexual offender on the sexual offender registry in accordance with s. 943.0435, F.S., or any
similar offense committed in another jurisdiction which would be an offense listed in this
paragraph if it had been committed in Florida.#’

Murder

The bill defines “murder” to include:

e Aviolation of s. 782.04(1) or (2), F.S. (murder in the first degree and murder in the second
degree mentioned above, excluding felony murder in the second degree), which results in the
actual killing of a human being; or

e Aviolation of s. 782.09, F.S. (killing of an unborn child by injury to the mother), that results
in the actual killing of the unborn child; or

e Any similar offense committed in another jurisdiction which would be an offense listed
above if it had been committed in Florida.

Verification of Eligibility and Rulemaking

The bill authorizes the DOS to verify whether a person who has been convicted of a felony and
may be eligible for rights restoration pursuant to Article V1, section 4 of the Florida Constitution,
has completed all terms of his or her sentence as required in the bill. The verification must be
conducted when such person registers or applies to register to vote.

The bill also provides specific rulemaking authority to the DOS to implement the act and
prescribe forms to carry out the bill.

Notification of All Outstanding Terms of Sentence

The bill requires the DOC and county detention facilities to notify specified persons of all
outstanding terms of the sentence to assist the inmate in determining his or her status with regard
to the completion of all terms of sentence, as defined in s. 98.0751, F.S.

The bill amends s. 944.705, F.S., and creates s. 948.041, F.S., requiring the DOC to notify an
inmate or offender in writing of all outstanding terms of sentence at the time of release or
termination of probation or community control. The bill references the newly created s. 98.0751,
F.S., for a list of potential terms of sentence that must be included in the written notification.

The bill also amends s. 951.29, F.S., requiring all county detention facilities to provide a prisoner
in writing of specified information at least two weeks prior to his or her discharge, if possible.
The specified information required to be provided includes:

147 As mentioned above, this definition includes any offenses that require registration as a sexual predator.
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e Information explaining voting rights restoration pursuant to Article VI, section 4 of the
Florida Constitution; and

e Written notification of all outstanding terms of the prisoner’s sentence at the time of release
to assist the prisoner in determining his or her status with regard to the completion of all
terms of sentence, as defined in s. 98.0751, F.S.

For inmates being released from imprisonment with the DOC or county detention facilities, the
bill provides that written notification does not have to be given if the inmate or prisoner is being
released to a term of supervision with the DOC.

Additionally, the bill amends s. 940.061, F.S., requiring the DOC to inform inmates and
offenders of voting rights restoration pursuant to Article V1, section 4 of the Florida Constitution,
in addition to executive clemency and restoration of civil rights.

The Restoration of Voting Rights Work Group

The bill creates an undesignated section of statute that establishes the Restoration of Voting
Rights Work Group (Work Group) within the DOS for the purpose of conducting a
comprehensive review of the DOS’s process of verifying registered voters, applicants, or
potential applicants who have been convicted of a felony, but who may be eligible for restoration
of voting rights under Article V1, section 4 of the Florida Constitution.

The bill provides the Work Group is comprised of the following specific members:
The Secretary of the DOS or his or her designee.

The Secretary of the DOC or his or her designee.

The Executive director of the FDLE or his or her designee.

The Chairman of the FCOR or his or her designee.

Two clerks of the circuit court who must be appointed by the Governor.

Two supervisors of elections who must be appointed by the Governor.

The bill provides that the designee from the DOS will serve as chair for the Work Group. The
bill requires the appointments of all members to be made within 30 days and to serve for the
duration of the Work Group. If a vacancy occurs, the original appointing authority must appoint
a new member to fill the vacancy.

The Work Group is authorized and directed to study, evaluate, analyze, and undertake a

comprehensive review of the DOS’s process of verifying registered voters, applicants, or

potential applicants who have been convicted of a felony, but who may be eligible for restoration

of voting rights under Article VI, section 4 of the Florida Constitution, to develop

recommendations for the Legislature, related to:

e The consolidation of all relevant data necessary to verify the eligibility of a registered voter,
applicant, or potential applicant for restoration of voting rights.

e Informing a registered voter, applicant, or potential applicant of the entity or entities which
are custodians of the relevant data necessary for verifying his or her eligibility for restoration
of voting rights under Article VI, section 4 of the Florida Constitution.
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e Any other relevant policies or procedures for verifying the eligibility of a registered voter,
applicant, or potential applicant for restoration of voting rights under Article VI, section 4 of
the Florida Constitution.

The bill specifically provides that if any entity is recommended to manage the consolidated
relevant data, the recommendations must provide the feasibility of such entity to manage the
consolidated relevant data and a timeline for implementation of such consolidation.

The bill requires the Work Group to submit a report of its findings, conclusions, and
recommendations to the President of the Senate and the Speaker of the House of Representatives
by November 1, 2019. Further, the Work Group must dissolve upon the submission of the report
and all members are discharged of further duties. The DOS is required to provide support for the
Work Group in performing its duties and Work Group members are required to serve without
compensation, but are entitled to receive reimbursement for per diem and travel expenses as
provided in s. 112.061, F.S.

Conforming Changes

The following conforming changes are made to conform the language to the Florida Constitution

and implement the act, including:

e Sections 97.052, 97.053, and 98.045, F.S., are amended to revise the term “civil” to “voting”
to clarify that these provisions relate to the restoration of voting rights.

e Section 98.075, F.S., is amended to revise the term “civil” to “voting” as it relates to voting
rights restoration provisions and to require supervisors of elections to notify the voter of
instructions for seeking restoration of voting rights pursuant to Article V1, section 4 of the
Florida Constitution, in addition to restoration of civil rights pursuant to Article 1V, section 8
of the Florida Constitution.

e Section 944.292, F.S., is amended to clarify that, notwithstanding the suspension of civil
rights, a person’s voting rights may be obtained pursuant to Article VI, section 4 of the
Florida Constitution.

The bill is effective upon becoming law.
Constitutional Issues:
A. Municipality/County Mandates Restrictions:

The bill requires all county detention facilities to notify a prisoner, in writing upon
discharge, of all outstanding terms of the prisoner’s sentence at the time of release, unless
the prisoner is being discharged to the custody or control of the DOC. It is possible that
the requirements of the bill related to notification of outstanding terms of sentence will
result in an increased workload or expenditures by the local governments. However,
because any such local funding resulting from the requirements of the bill will directly
relate to the detention and imprisonment of persons who have been arrested or convicted
of criminal offenses, under Article VII, subsection 18(d) of the Florida Constitution, it
appears there is no unfunded mandate.
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B.

Public Records/Open Meetings Issues:

None.
Trust Funds Restrictions:

None.

State Tax or Fee Increases:

None.

Other Constitutional Issues:

None.

V. Fiscal Impact Statement:

A.

Tax/Fee Issues:
None.
Private Sector Impact:

None.

Government Sector Impact:

Verification of Eligibility

The bill provides clarification related to the terms included in the Amendment 4 ballot
language so that the DOS can resume its verification process to determine an applicant’s
eligibility to register to vote subsequent to obtaining voting rights restoration pursuant to
Article VI, section 4 of the Florida Constitution. Additionally, to assist with applicant
verification determinations, the bill utilizes existing information sharing relationships to
ensure that the DOS receives any relevant information. Therefore, the Amendment 4
ballot initiative, rather than the bill, will likely result in an increased workload to entities

such as the DOS. See Section VII. Related Issues.

Notification of Outstanding Terms of Sentence

The provision to notify specified offenders or inmates of any outstanding terms of his or
her sentence is similar to a provision included in SB 642. When analyzing these similar
provisions, the DOC reported that it does not track various costs associated with an
inmate’s resolved case, with the exception of certain inmates in various forms of paid

employment, such as work release, prison industries, etc. To comply with the

requirements, the DOC stated it will have to research clerk of court records prior to

release for updated information on what an inmate, who is not being released to

supervision, presently owes in regard to each case for which a sentence was imposed.
Additionally, the DOC states that this will be a significant workload increase as it could
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VI.

VII.

generate a significant volume of contacts to the clerk of court to determine the current
status of various assessed costs. The DOC estimated it will need additional FTE to
achieve this requirement to provide notification.'4®

Additionally, there will likely be an increased workload on the county detention facilities
who are also required to notify prisoners of the outstanding terms of sentence as these
entities will need to research information in a similar manner as the DOC.

Voting Rights Restoration Work Group

The bill establishes the VVoting Rights Restoration Work Group within the DOS. The
DOS reports it will incur additional duties and expenses to provide administrative support
to the Voting Rights Work Group, as well as expenses to provide reimbursement for per
diem and travel expenses until such time the group is dissolved no later than November 1,
2019. The DOS’ analysis is silent on the need for additional staff or resources and
therefore it appears that the DOS can comply with this requirement within its existing
resources. 49

Technical Deficiencies:

None.

Related Issues:

Fiscal Impact of the Amendment 4 Ballot Initiative

The DOS reports that there will be an increased workload related to its staff having to conduct
more involved research related to the credible and reliable determination of an applicant’s
eligibility to register to vote under the provisions of the Amendment 4 ballot initiative and the
implementing language of the bill. The DOS reports that the time frame for making such
determinations may be extended if certain records necessary to make such a determination are
not readily available through various online databases. The DOS’ analysis provides that it will
need an additional 21 FTEs.'® Any additional resources needed by the DOS involved in
conducting a proper eligibility verification of a potential voter who may be eligible to register to
vote pursuant to the Amendment 4 ballot initiative should be addressed through the standard
budgeting process.

The DOS also reports a positive indeterminate fiscal impact (i.e. unquantifiable increase in costs)
as a result of necessary IT modifications that will update the current matching processes and
internal applications to the new process created. Such modifications will need to be developed,
implemented, and maintained after working with the FDLE, DOC, FCOR, and the supervisors of
elections to facilitate the exchange and transfer of files. Additionally, the DOS reports it will

148 The DOC, Agency Analysis for SB 642, p. 5, February 27, 2019 (on file with the Senate Judiciary Committee).

149 The DOS, Agency Analysis for SB 7086, p. 5 (hereinafter cited as “SB 7086 Agency Analysis”)(on file with the Senate
Judiciary Committee).

150 The DOS SB 7086 Agency Analysis, p. 4-5.
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need additional memory storage for the image files that are created and electronically
transferred.!>!

Legislative Implementation of Constitutional Amendments

One of the issues to consider with implementing language of a constitutional amendment is
whether the amendment itself is self-executing and thus, doesn’t require further legislation. In
Gray v. Bryant, the Supreme Court of Florida established that, “[T]he basic guide in determining
whether a constitutional provision should be construed to be self-executing or not is whether the
provision lays down a sufficient rule by means of which the right or purpose which it gives or is
intended to accomplish may be determined, enjoyed, or protected without the aid of legislative
enactment.” %2

In Florida Hospital Waterman, Inc. v. Buster, the court held that the amendment at issue in that
case was self-executing. The court considered the fact that the amendment provided definitions
and there was an expressed intent made in its provisions that, “[E]xisting law was sufficient to
implement the provisions of the amendment and that no further legislation was necessary.”
Furthermore, the amendment in that case stated it was to be effective upon passage, which
effectively left no time for the enactment of implementing language.*®

There is a presumption that constitutional amendments are intended to be self-executing.
However, the courts have held that, even with provisions that expressly indicate such a self-
executing operation, the Legislature may provide additional laws addressing a self-executing
constitutional scheme assuming that such laws supplement, protect, or further the availability of
the constitutionally conferred right.1>*

Amendment 4 is silent on all of these factors. The amendment does not define “completion of all
terms of sentence,” “felony sexual offense,” or “murder.” As discussed above, the lack of
definitions could result in inconsistent implementation of the amendment throughout the state.
Additionally, the amendment does not have any language indicating that it is self-executing or
that it is effective upon becoming law.1*

Constitutionality of Re-enfranchisement of Felons’ Voting Rights

The courts have consistently held that states may strip convicted felons of their voting rights. It is
well-settled that Florida can remove certain rights from a person convicted of a felony under
Section Two of the Fourteenth Amendment.*%

In determining whether a statute violates the United States Constitution, the courts will use one
of three levels of scrutiny: rational basis, intermediate, or strict. The courts have used rational

151 The DOS SB 7086 Agency Analysis, p. 6.

152 Gray v. Bryant, 125 So.2d 846, 951 (Fla. 1960).

153 Florida Hosp. Waterman, Inc. v. Buster, 984 So.2d 478, 485 (Fla. 2008).

154 Browning v. Florida Hometown Democracy, Inc. v. PAC, 29 So.3d 1053, 1064 (Fla. 2010).

155 Sypra n. 81 and 83.

156 Hand v. Scott, 285 F. Supp. 3d 1289, 1294 (N.D. Fla. 2018), citing Richardson v. Ramirez, 418 U.S. 24, 56 (1974) and
Johnson v. Bush, 405 F.3d 1214, 1228 (11th Cir. 2005) (en banc).



BILL: CS/SB 7086 Page 29

VIII.

basis scrutiny to determine whether statutes that re-enfranchise a felon are constitutional. This
level of scrutiny is used because laws that aim to restore the voting rights of a felon do not
implicate a fundamental right nor target a suspect class. The right to vote is a fundamental right.
However, the courts have drawn an important distinction in noting that the right of felons to vote
is not fundamental. Therefore, the statutes must only survive rational basis scrutiny, where by the
statute only needs to be “rationally related to legitimate government interests.”>’

Rulemaking Authority

Section 97.012(1), F.S., provides broad rulemaking authority to the DOS to implement all
provisions of the Florida Election Code (chs. 97-102, F.S.). Additionally, s. 98.075(1), F.S.,
provides the DOS with specific rulemaking authority to implement the protection of the integrity
of the electoral process by ensuring the maintenance of accurate and current voter registration
records, including ineligibility determinations related to felony convictions.

Statutes Affected:

This bill substantially amends the following sections of the Florida Statutes: 97.052, 97.053,
98.045, 98.075, 940.061, 944.292, 944.705, and 951.29.

This bill creates the following sections of the Florida Statutes: 98.0751 and 948.041

Additional Information:

A. Committee Substitute — Statement of Substantial Changes:
(Summarizing differences between the Committee Substitute and the prior version of the bill.)
None.

B. Amendments:

CS by Judiciary on April 8, 2019:

The Committee Substitute:

e Removes attempted murder in violation of s. 782.04, F.S., from the definition of
“murder.”

e Authorizes the DOS to verify potential voters for eligibility to register based upon the
provisions of the bill that implement the Amendment 4 ballot initiative.

e Provides specific rulemaking authority to the DOS to implement the bill.

This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate.

157 Johnson v. Bredesen, 624 F.3d 742, 746 (6th Cir. 2010).
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LEGISLATIVE ACTION
Senate . House
Comm: WD
04/10/2019

The Committee on Judiciary (Rodriguez) recommended the

following:
Senate Amendment (with title amendment)

Before line 58
insert:

Section 1. Subsection (1) of section 40.013, Florida
Statutes, 1is amended to read:

40.013 Persons disqualified or excused from jury service.—

(1) No person who is under prosecution for any crime, or
who has been convicted in this state, any federal court, or any

other state, territory, or country of bribery, forgery, perjury,
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larceny, or any other offense that is a felony in this state or
which if it had been committed in this state would be a felony,
unless restored to civil rights, shall be qualified to serve as

a juror. However, the disqualification provided under this

subsection no longer applies upon the restoration of voting

rights pursuant to s. 4., Art. VI of the State Constitution and

s. 98.0751 for a person who has completed all terms of sentence

for a felony conviction for an offense other than murder or a

felony sexual offense.

================= T I T LE A MENDMEN T ================
And the title is amended as follows:
Between lines 2 and 3
insert:
s. 40.013, F.S.; providing that disqualification from
jury service does not apply to persons convicted of
certain felonies who have had their voting rights
restored pursuant to s. 4, Art. VI of the State

Constitution; amending
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04/10/2019

The Committee on Judiciary (Simmons) recommended the following:
Senate Amendment (with title amendment)
Delete lines 316 - 345

and insert:

a. Restitution ordered by the court as a part of the

sentence, regardless of whether such restitution is converted to

a civil lien; and

b. Fees or fines ordered by the court as part of the

sentence or that are ordered as a condition of probation,

community control, or parole.
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Except as provided in subparagraph 5., a financial obligation of

a person who has been convicted of a felony offense is deemed to

have been completed to the extent that the financial obligation

has been converted to a civil lien.

(b) “Felony sexual offense” means either of the following:

1. Any felony offense that serves as a predicate to

registration as a sexual offender in accordance with s.
943.0435; or

2. Any similar offense committed in another jurisdiction

which would be an offense listed in this paragraph if it had

been committed in this state.

(c) “Murder” means any of the following:

1. A violation of any of the following sections which

results in the actual killing of a human being:
a. Section 782.04 (1) or (2).
b. Section 782.09.

2. Any similar offense committed in another jurisdiction

which would be an offense listed in this paragraph if it had

been committed in this state.

(3) The Department of State may verify whether a person who

has been convicted of a felony offense and subsequently

registers or applies register to vote has completed all the

terms of his or her sentence as required by this section.

(4) The Department of State is authorized to adopt rules

and prescribe forms to carry out the purposes of this section.

And the title is amended as follows:

Delete line 22
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definitions; authorizing the Department of State to

and insert:

verify whether a person who has been convicted of a

felony offense has completed all the terms of his or
her sentence; authorizing the Department of State to
adopt rules and prescribe forms; amending s. 940.061,

F.S.; requiring the
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LEGISLATIVE ACTION
Senate . House
Comm: WD
04/10/2019

The Committee on Judiciary (Rodriguez) recommended the

following:
Senate Amendment (with title amendment)

Between lines 425 and 426
insert:

Section 11. Subsection (8) is added to section 476.144,
Florida Statutes, to read:

476.144 Licensure.—

(8) A person who has had his or her voting rights restored

pursuant to s. 4, Art. VI of the State Constitution upon

completion of all terms of sentence for a felony conviction for
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an offense other than murder or a felony sexual offense is

eligible for licensure so long as he or she meets all other

requirements established under this section.

Section 12. Subsection (2) of section 477.019, Florida
Statutes, 1s amended to read:

477.019 Cosmetologists; qualifications; licensure;
supervised practice; license renewal; endorsement; continuing
education.—

(2) An applicant is shaid—Pbe eligible for licensure by
examination to practice cosmetology if the applicant:

(a) Is at least 16 years of age or has received a high
school diploma;

(b) Pays the required application fee, which is not
refundable, and the required examination fee, which is
refundable if the applicant is determined to not be eligible for
licensure for any reason other than failure to successfully
complete the licensure examination; and

(c)l. Is authorized to practice cosmetology in another
state or country, has been so authorized for at least 1 year,
and does not qualify for licensure by endorsement as provided
for in subsection (5); or

2. Has received a minimum of 1,200 hours of training as
established by the board, which shall include, but shall not be
limited to, the equivalent of completion of services directly
related to the practice of cosmetology at one of the following:

a. A school of cosmetology licensed pursuant to chapter
1005.

b. A cosmetology program within the public school system.

c. The Cosmetology Division of the Florida School for the
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Deaf and the Blind, provided the division meets the standards of
this chapter.

d. A government-operated cosmetology program in this state.

The board shall establish by rule procedures whereby the school
or program may certify that a person is qualified to take the
required examination after the completion of a minimum of 1,000
actual school hours. If the person then passes the examination,
he or she shall have satisfied this requirement; but if the
person fails the examination, he or she shall not be qualified
to take the examination again until the completion of the full

requirements provided by this section. A person who has had his

or her voting rights restored pursuant to s. 4, Art. VI of the

State Constitution upon completion of all terms of sentence for

a felony conviction for an offense other than murder or a felony

sexual offense is eligible for licensure so long as he or she

meets all other requirements established under this section.

Section 13. Subsection (6) of section 489.115, Florida
Statutes, 1is amended to read:

489.115 Certification and registration; endorsement;
reciprocity; renewals; continuing education.—

(6) An applicant for initial issuance of a certificate or
registration shall submit to a statewide criminal history
records check through the Department of Law Enforcement. The
Department of Business and Professional Regulation shall submit
the requests for the criminal history records check to the
Department of Law Enforcement for state processing, and the
Department of Law Enforcement shall return the results to the

department to determine if the applicant meets certification or
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registration requirements. If the applicant has been convicted
of a felony, the board may deny licensure to the applicant based
upon the severity of the crime, the relationship of the crime to
contracting, or the potential for public harm. The board shall
also, in denying or approving licensure, consider the length of
time since the commission of the crime and the rehabilitation of
the applicant. The board may not deny licensure to an applicant
based solely upon a felony conviction or the applicant’s failure
to provide proof of restoration of civil rights or wvoting

rights. A person who has had his or her voting rights restored

pursuant to s. 4, Art. VI of the State Constitution upon

completion of all terms of sentence for a felony conviction for

an offense other than murder or a felony sexual offense is

eligible for licensure so long as he or she meets all other

requirements established under this section.

Section 14. Subsection (1) of section 489.513, Florida
Statutes, is amended to read:

489.513 Registration; application; requirements.—

(1) Any person engaged in the business of contracting in
the state shall be registered in the proper classification
unless he or she is certified. Any person desiring to be a
registered contractor shall apply to the department for
registration and must:

(a) Be at least 18 years old;

(b) Be of good moral character; and

(c) Meet eligibility requirements according to the
following criteria:

1. As used in this subsection, the term “good moral

character” means a personal history of honesty, fairness, and
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respect for the rights of others and for state and federal law.

2. The board may determine that an individual applying for
registration is ineligible due to failure to satisfy the
requirement of good moral character only if:

a. There is a substantial connection between the lack of
good moral character of the individual and the professional
responsibilities of a registered contractor; and

b. The finding by the board of lack of good moral character
is supported by clear and convincing evidence.

3. When an individual is found to be unqualified because of
lack of good moral character, the board must furnish such
individual a statement containing the findings of the board, a
complete record of evidence upon which the determination was
based, and a notice of the rights of the individual to a
rehearing and an appeal.

4, A person who has had his or her voting rights restored

pursuant to s. 4, Art. VI of the State Constitution upon

completion of all terms of sentence for a felony conviction for

an offense other than murder or a felony sexual offense is

eligible for licensure as an electrical contractor so long as he

or she meets all other requirements established under this

section.

Section 15. Paragraph (a) of subsection (4) of section
489.553, Florida Statutes, 1s amended to read:

489.553 Administration of part; registration
qualifications; examination.—

(4) To be eligible for registration by the department as a
septic tank contractor, the applicant must:

(a) Be of good moral character. In considering good moral
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character, the department may consider any matter that has a
substantial connection between the good moral character of the
applicant and the professional responsibilities of a registered
contractor, including, but not limited to: the applicant being
convicted or found guilty of, or entering a plea of nolo
contendere to, regardless of adjudication, a crime in any
jurisdiction which directly relates to the practice of
contracting or the ability to practice contracting; and previous
disciplinary action involving septic tank contracting, where all

judicial reviews have been completed. A person who has had his

or her voting rights restored pursuant to s. 4, Art. VI of the

State Constitution upon completion of all terms of sentence for

a felony conviction for an offense other than murder or a felony

sexual offense is eligible for licensure so long as he or she

meets all other requirements established under this section.

Section 16. Section 1009.02, Florida Statutes, is created
to read:

1009.02 Eligibility for educational scholarships upon

restoration of voting rights.—Notwithstanding any other

provision of this chapter, a person who has had his or her

voting rights restored pursuant to s. 4, Art. VI of the State

Constitution upon the completion of all terms of his or her

sentence for a felony conviction for an offense other than

murder or a felony sexual offense is eligible to be awarded any

scholarship, grant, or other aid for higher education or

vocational training under this chapter so long as he or she

meets all other requirements to be awarded the scholarship,

grant, or other aid.
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================= T ] TLE A MEDNDDMENT ================

And the title is amended as follows:
Delete line 45

and insert:
outstanding terms of sentence upon release; amending
ss. 476.144, 477.019, 489.115, 489.513, and 489.553,
F.S.; specifying eligibility for licensure for
barbering, cosmetology, and contracting for persons
who have had voting rights restored pursuant to s. 4,
Art. VI of the State Constitution; creating s.
1009.02, F.S.; specifying eligibility for educational
scholarships, grants, or other aid for persons who
have had voting rights restored pursuant to s. 4, Art.

VI of the State Constitution; creating
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LEGISLATIVE ACTION
Senate . House
Comm: WD
04/10/2019

The Committee on Judiciary (Rodriguez) recommended the

following:
Senate Amendment (with title amendment)

Between lines 425 and 426
insert:

Section 11. Subsection (1) of section 40.013, Florida
Statutes, 1is amended to read:

40.013 Persons disqualified or excused from jury service.—

(1) No person who is under prosecution for any crime, or
who has been convicted in this state, any federal court, or any

other state, territory, or country of bribery, forgery, perjury,
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larceny, or any other offense that is a felony in this state or
which if it had been committed in this state would be a felony,
unless restored to civil rights, shall be qualified to serve as

a juror. However, the disqualification provided under this

subsection no longer applies upon the restoration of voting

rights pursuant to s. 4., Art. IV of the State Constitution and

s. 98.0751 for a person who has completed all terms of sentence

for a felony conviction for an offense other than murder or a

felony sexual offense.

Section 12. Section 111.076, Florida Statutes, is created
to read:

111.076 Right to elective office.—A person who has

completed all terms of sentence for a felony conviction for an

offense other than murder or a felony sexual offense who has his

or her voting rights restored pursuant to s. 4, Art. IV of the

State Constitution and s. 98.0751 is entitled to qualify for and

hold elective office in this state.

================= T ] TLE A MEDNDDMENT ================
And the title is amended as follows:
Delete line 45
and insert:
outstanding terms of sentence upon release; amending
s. 40.013, F.S.; providing that disqualification from
jury service does not apply to persons convicted of
certain felonies who have had their voting rights
restored pursuant to s. 4, Art. VI of the State
Constitution; creating s. 111.076, F.S.; specifying

that a person who has had voting rights restored
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pursuant to s. 4, Art. VI of the State Constitution is
entitled to qualify for and hold elective office;

creating
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A bill to be entitled
An act relating to voting rights restoration; amending
ss. 97.052, 97.053, and 98.045, F.S.; revising
terminology regarding voting rights restoration to
conform to the State Constitution; amending s. 98.075,
F.S.; revising terminology regarding voting rights
restoration to conform to the State Constitution;
requiring the supervisor of elections of the county in
which an ineligible voter is registered to notify the
voter of instructions for seeking restoration of
voting rights pursuant to s. 4, Art. VI of the State
Constitution, in addition to restoration of civil
rights pursuant to s. 8, Art. IV of the State
Constitution; creating s. 98.0751, F.S.; requiring the
voting disqualification of certain felons to be
removed and voting rights restored pursuant to s. 4,
Art. VI of the State Constitution; providing that the
voting disqualification arising from specified felony
offenses is not removed unless a person’s civil rights
are restored through the clemency process pursuant to
s. 8, Art. IV of the State Constitution; providing
definitions; amending s. 940.061, F.S.; requiring the
Department of Corrections to inform inmates and
offenders of voting rights restoration pursuant to s.
4, Art. VI of the State Constitution, in addition to
executive clemency and civil rights restoration;
amending s. 944.292, F.S.; conforming a provision
regarding the suspension of civil rights; amending s.

944.705, F.S.; requiring the Department of Corrections
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to include notification of all outstanding terms of
sentence in an inmate’s release documents; providing
an exception to the notification requirement for
inmates who are released to any type of supervision
monitored by the department; creating s. 948.041,
F.S.; requiring the department, upon the termination
of an offender’s term of probation or community
control, to provide written notification to the
offender of all outstanding terms of sentence;
amending s. 951.29, F.S.; requiring each county
detention facility to provide information on the
restoration of voting rights pursuant to s. 4, Art. VI
of the State Constitution to certain prisoners;
requiring each county detention facility to provide
written notification to certain prisoners of all
outstanding terms of sentence upon release; creating
the Restoration of Voting Rights Work Group within the
Department of State; specifying membership of the work
group; establishing the manner of appointments and the
terms of membership; prescribing the duties of the
work group; requiring the work group to submit a
report to the Legislature by a specified date;
providing for staffing; authorizing reimbursement for
per diem and travel expenses; providing for expiration

of the work group; providing an effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Subsection (2) of section 97.052, Florida
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Statutes,

97.052 Uniform statewide voter registration application.—

(2)

is amended to read:

The uniform statewide voter registration application

must be designed to elicit the following information from the

applicant:

Last, first, and middle name, including any suffix.
Date of birth.

Address of legal residence.

Mailing address, if different.

E-mail address and whether the applicant wishes to

receive sample ballots by e-mail.

£)
9)

(
(
1
2
3
4
5

number.

(n)

County of legal residence.

Race or ethnicity that best describes the applicant:

American Indian or Alaskan Native.

Asian or Pacific Islander.

. Black, not Hispanic.
. White, not Hispanic.

Hispanic.

State or country of birth.

Sex.

Party affiliation.

Whether the applicant needs assistance in voting.
Name and address where last registered.

Last four digits of the applicant’s social security

Florida driver license number or the identification

number from a Florida identification card issued under s.

322.051.
(o)

CODING: Words strieken are deletions;
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identification card, or a social security number.

(p) Telephone number (optional).

(q) Signature of applicant under penalty for false swearing
pursuant to s. 104.011, by which the person subscribes to the
oath required by s. 3, Art. VI of the State Constitution and s.
97.051, and swears or affirms that the information contained in
the registration application is true.

(r) Whether the application is being used for initial
registration, to update a voter registration record, or to
request a replacement voter information card.

(s) Whether the applicant is a citizen of the United States
by asking the question “Are you a citizen of the United States
of America?” and providing boxes for the applicant to check to
indicate whether the applicant is or is not a citizen of the
United States.

(t) Whether the applicant has been convicted of a felony,
and, 1if convicted, has had his or her voting eiwid rights
restored by including the statement “I affirm I am not a
convicted felon, or, if I am, my rights relating to voting have
been restored.” and providing a box for the applicant to check
to affirm the statement.

(u) Whether the applicant has been adjudicated mentally
incapacitated with respect to voting or, if so adjudicated, has
had his or her right to vote restored by including the statement
“I affirm I have not been adjudicated mentally incapacitated
with respect to voting, or, if I have, my competency has been
restored.” and providing a box for the applicant to check to

affirm the statement.
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The registration application must be in plain language and

designed so that convicted felons whose voting eiwid rights have

been restored and persons who have been adjudicated mentally

incapacitated and have had their voting rights restored are not

required to reveal their prior conviction or adjudication.

Section 2. Paragraph (a) of subsection (5) of section

97.053, Florida Statutes, is amended to read:

97.053 Acceptance of voter registration applications.—

(5) (a) A voter registration application is complete if it

contains the following information necessary to establish the

applicant’s eligibility pursuant to s. 97.041, including:

1. The applicant’s name.

2. The applicant’s address of legal residence, including a

distinguishing apartment, suite, lot, room, or dormitory room

number or other identifier, if appropriate. Failure to include a

distinguishing apartment, suite, lot, room, or dormitory room or

other identifier on a voter registration application does not

impact a voter’s eligibility to register to vote or cast a

ballot, and such an omission may not serve as the basis for a

challenge to a voter’s eligibility or reason to not count a

ballot.

3. The applicant’s date of birth.

4. A mark in the checkbox affirming that the applicant is a

citizen of the United States.

5.a. The applicant’s current and valid Florida driver

license number or the identification number from a Florida

identification card issued under s.

322.051, or

b. If the applicant has not been issued a current and valid
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Florida driver license or a Florida identification card, the

last four digits of the applicant’s social security number.

In case an applicant has not been issued a current and valid
Florida driver license, Florida identification card, or social
security number, the applicant shall affirm this fact in the
manner prescribed in the uniform statewide voter registration
application.

6. A mark in the checkbox affirming that the applicant has
not been convicted of a felony or that, if convicted, has had
his or her voting eiwil rights restored.

7. A mark in the checkbox affirming that the applicant has
not been adjudicated mentally incapacitated with respect to
voting or that, if so adjudicated, has had his or her right to
vote restored.

8. The original signature or a digital signature
transmitted by the Department of Highway Safety and Motor
Vehicles of the applicant swearing or affirming under the
penalty for false swearing pursuant to s. 104.011 that the
information contained in the registration application is true
and subscribing to the oath required by s. 3, Art. VI of the
State Constitution and s. 97.051.

Section 3. Paragraph (c) of subsection (1) of section
98.045, Florida Statutes, is amended to read:

98.045 Administration of voter registration.—

(1) ELIGIBILITY OF APPLICANT.-The supervisor must ensure
that any eligible applicant for voter registration is registered
to vote and that each application for voter registration is

processed in accordance with law. The supervisor shall determine

Page 6 of 17
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175| whether a voter registration applicant is ineligible based on 204 ineligible because he or she is deceased, adjudicated a
176 any of the following: 205 convicted felon without having had his or her voting edwit
177 (c) The applicant has been convicted of a felony for which 206 rights restored, adjudicated mentally incapacitated without
178| his or her voting eiwit rights have not been restored. 207| having had his or her voting rights restored, does not meet the
179 Section 4. Subsections (5) and (6) and paragraph (a) of 208 age requirement pursuant to s. 97.041, is not a United States
180 subsection (7) of section 98.075, Florida Statutes, are amended 209 citizen, is a fictitious person, or has listed a residence that
181| to read: 210| 1is not his or her legal residence, the supervisor must adhere to
182 98.075 Registration records maintenance activities; 211 the procedures set forth in subsection (7) prior to the removal
183| ineligibility determinations.— 212| of a registered voter’s name from the statewide voter
184 (5) FELONY CONVICTION.—The department shall identify those 213 registration system.
185 registered voters who have been convicted of a felony and whose 214 (7) PROCEDURES FOR REMOVAL.—
186| wvoting rights have not been restored by comparing information 215 (a) If the supervisor receives notice or information
187 received from, but not limited to, a clerk of the circuit court, 216 pursuant to subsections (4)-(6), the supervisor of the county in
188| the Board of Executive Clemency, the Department of Corrections, 217| which the voter is registered shall:
189 the Department of Law Enforcement, or a United States Attorney’s 218 1. Notify the registered voter of his or her potential
190 Office, as provided in s. 98.093. The department shall review 219 ineligibility by mail within 7 days after receipt of notice or
191 such information and make an initial determination as to whether 220 information. The notice shall include:
192| the information is credible and reliable. If the department 221 a. A statement of the basis for the registered voter’s
193| determines that the information is credible and reliable, the 222| potential ineligibility and a copy of any documentation upon
194| department shall notify the supervisor and provide a copy of the 223| which the potential ineligibility is based.
195| supporting documentation indicating the potential ineligibility 224 b. A statement that failure to respond within 30 days after
196 of the voter to be registered. Upon receipt of the notice that 225 receipt of the notice may result in a determination of
197| the department has made a determination of initial credibility 226| 1ineligibility and in removal of the registered voter’s name from
198| and reliability, the supervisor shall adhere to the procedures 227| the statewide voter registration system.
199| set forth in subsection (7) prior to the removal of a registered 228 c. A return form that requires the registered voter to
200| voter’s name from the statewide voter registration system. 229| admit or deny the accuracy of the information underlying the
201 (6) OTHER BASES FOR INELIGIBILITY.—If the department or 230| potential ineligibility for purposes of a final determination by
202 supervisor receives information from sources other than those 231| the supervisor.
203 identified in subsections (2)-(5) that a registered voter is 232 d. A statement that, if the voter is denying the accuracy
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of the information underlying the potential ineligibility, the
voter has a right to request a hearing for the purpose of
determining eligibility.

e. Instructions for the registered voter to contact the
supervisor of elections of the county in which the voter is
registered if assistance is needed in resolving the matter.

f. Instructions for seeking restoration of civil rights

pursuant to s. 8, Art. IV of the State Constitution and

information explaining voting rights restoration pursuant to s.

4., Art. VI of the State Constitution following a felony

conviction, if applicable.

2. If the mailed notice is returned as undeliverable, the
supervisor shall publish notice once in a newspaper of general
circulation in the county in which the voter was last
registered. The notice shall contain the following:

a. The voter’s name and address.

b. A statement that the voter is potentially ineligible to
be registered to vote.

c. A statement that failure to respond within 30 days after
the notice is published may result in a determination of
ineligibility by the supervisor and removal of the registered
voter’s name from the statewide voter registration system.

d. An instruction for the voter to contact the supervisor
no later than 30 days after the date of the published notice to
receive information regarding the basis for the potential
ineligibility and the procedure to resolve the matter.

e. An instruction to the voter that, if further assistance
is needed, the voter should contact the supervisor of elections

of the county in which the voter is registered.
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3. If a registered voter fails to respond to a notice
pursuant to subparagraph 1. or subparagraph 2., the supervisor
shall make a final determination of the voter’s eligibility. If
the supervisor determines that the voter is ineligible, the
supervisor shall remove the name of the registered voter from
the statewide voter registration system. The supervisor shall
notify the registered voter of the supervisor’s determination
and action.

4. If a registered voter responds to the notice pursuant to
subparagraph 1. or subparagraph 2. and admits the accuracy of
the information underlying the potential ineligibility, the
supervisor shall make a final determination of ineligibility and
shall remove the voter’s name from the statewide voter
registration system. The supervisor shall notify the registered
voter of the supervisor’s determination and action.

5. If a registered voter responds to the notice issued
pursuant to subparagraph 1. or subparagraph 2. and denies the
accuracy of the information underlying the potential
ineligibility but does not request a hearing, the supervisor
shall review the evidence and make a final determination of
eligibility. If such registered voter requests a hearing, the
supervisor shall send notice to the registered voter to attend a
hearing at a time and place specified in the notice. Upon
hearing all evidence presented at the hearing, the supervisor
shall make a determination of eligibility. If the supervisor
determines that the registered voter is ineligible, the
supervisor shall remove the voter’s name from the statewide
voter registration system and notify the registered voter of the

supervisor’s determination and action.
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291 Section 5. Section 98.0751, Florida Statutes, is created to 320 that are ordered as a condition of probation, community control,
292 read: 321 or parole; and
293 98.0751 Restoration of voting rights; removal of 322 c. Fines ordered by the court as part of the sentence or
294 ineligibility subsequent to a felony conviction.— 323| that are ordered as a part of probation, community control, or
295 (1) A person who has been disqualified from voting based on 324| parole.
296| a felony conviction for an offense other than murder or a felony 325
297 sexual offense must have such disqualification removed and his 326| Unless expressly stated to the contrary, a financial obligation
298 or her voting rights restored pursuant to s. 4, Art. VI of the 327 required to be paid in accordance with subparagraph 5. is deemed
299| State Constitution upon the completion of all terms of his or 328| completed if such obligation has been converted to a civil lien.
300| her sentence, including parole or probation. The voting 329 (b) “Felony sexual offense” means either of the following:
301 disqualification that arises from a felony conviction of murder 330 1. Any felony offense that serves as a predicate to
302| or a felony sexual offense as specified under subsection (2) 331| registration as a sexual offender in accordance with s.
303 does not terminate unless a person’s civil rights are restored 332 943.0435; or
304| pursuant to s. 8, Art. IV of the State Constitution. 333 2. Any similar offense committed in another jurisdiction
305 (2) For purposes of this section, the term: 334 which would be an offense listed in this paragraph if it had
306 (a) “Completion of all terms of sentence” means: 335| been committed in this state.
307 1. Release from any term of imprisonment ordered by the 336 (c) “Murder” means any of the following:
308| court as a condition of the sentence; 337 1. A violation of any of the following sections which
309 2. Termination from any term of probation or community 338 results in the actual killing of a human being:
310 control ordered by the court as a condition of the sentence; 339 a. Section 782.04(1) or (2).
311 3. Fulfillment of any term ordered by the court as a 340 b. Section 782.09.
312 condition of the sentence; 341 2. An attempt to kill a human being in violation of s.
313 4. Termination from any term of parole supervision which is 342 782.04 (1) or (2).
314| monitored by the Florida Commission on Offender Review; 343 3. Any similar offense committed in another jurisdiction
315 5. Payment of all: 344| which would be an offense listed in this paragraph if it had
316 a. Restitution ordered by the court as a condition of the 345| been committed in this state.
317 sentence, regardless of whether such restitution is converted to 346 Section 6. Section 940.061, Florida Statutes, is amended to
318 a civil lien; 347 read:
319 b. Fees ordered by the court as part of the sentence or 348 940.061 Informing persons about executive clemency, and
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349| restoration of civil rights, and restoration of voting rights.— 378| time of release to assist the inmate in determining his or her
350 The Department of Corrections shall inform and educate inmates 379 status with regard to the completion of all terms of sentence,
351 and offenders on community supervision about the restoration of 380 as that term is defined in s. 98.0751. This subparagraph does
352 civil rights and the restoration of voting rights resulting from 381| not apply to inmates who are being released from the custody of
353| the removal of the disqualification to vote pursuant to s. 4, 382| the department to any type of supervision monitored by the
354| Art. VI of the State Constitution. Each month, the Department of 383 department; and
355| Corrections shall send to the Florida Commission on Offender 384 2. In not less than 18-point type, that the inmate may be
356| Review by electronic means a list of the names of inmates who 385 sentenced pursuant to s. 775.082(9) if the inmate commits any
357| have been released from incarceration and offenders who have 386| felony offense described in s. 775.082(9) within 3 years after
358| been terminated from supervision who may be eligible for 387 the inmate’s release. This notice must be prefaced by the word
359 restoration of civil rights. 388 “WARNING” in boldfaced type.
360 Section 7. Subsection (1) of section 944.292, Florida 389 (b) Nething—in This section does not preclude preeludes the
361 Statutes, is amended to read: 390 sentencing of a person pursuant to s. 775.082(9), and mer—shatt
362 944.292 Suspension of civil rights.— 391| evidence that the department failed to provide this notice does
363 (1) Upon conviction of a felony as defined in s. 10, Art. X 392| not prohibit a person from being sentenced pursuant to s.
364 of the State Constitution, the civil rights of the person 393 775.082(9) . The state is shadd not be required to demonstrate
365| convicted shall be suspended in Florida until such rights are 394| that a person received any notice from the department in order
366 restored by a full pardon, conditional pardon, or restoration of 395 for the court to impose a sentence pursuant to s. 775.082(9).
367 civil rights granted pursuant to s. 8, Art. IV of the State 396 Section 9. Section 948.041, Florida Statutes, is created to
368| Constitution. Notwithstanding the suspension of civil rights, 397 read:
369| such a convicted person may obtain restoration of his or her 398 948.041 Notification of outstanding terms of sentence upon
370| wvoting rights pursuant to s. 4, Art. VI of the State 399 termination of probation or community control.—Upon the
371| Constitution and s. 98.0751. 400| termination of an offender’s term of probation or community
372 Section 8. Subsection (6) of section 944.705, Florida 401 control, the department must notify the offender in writing of
373| Statutes, is amended to read: 402| all outstanding terms at the time of termination to assist the
374 944.705 Release orientation program.— 403| offender in determining his or her status with regard to the
375 (6) (a) The department shall notify every inmate—Fn—meo—tess 404 completion of all terms of sentence, as that term is defined in
376| +han3t8-peint—type in the inmate’s release documents:y 405/ s. 98.0751.
377 1. Of all outstanding terms of the inmate’s sentence at the 406 Section 10. Subsection (1) of section 951.29, Florida
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951.29 Procedure for requesting restoration of civil rights
of county prisoners convicted of felonies.—

(1) With respect to a person who has been convicted of a
felony and is serving a sentence in a county detention facility,
the administrator of the county detention facility shall provide
the following to the prisoner, at least 2 weeks before
discharge, if possible:+

(a) An application form obtained from the Florida
Commission on Offender Review which the prisoner must complete
in order to begin the process of having his or her civil rights
restored;~

(b) Information explaining voting rights restoration

pursuant to s. 4, Art. VI of the State Constitution; and

(c) Written notification of all outstanding terms of the

prisoner’s sentence at the time of release to assist the

prisoner in determining his or her status with regard to the

completion of all terms of sentence, as that term is defined in
s. 98.0751.

Section 11. Restoration of Voting Rights Work Group.—The

Restoration of Voting Rights Work Group is created within the

Department of State for the purpose of conducting a

comprehensive review of the department’s process of verifying

registered voters, applicants, or potential applicants who have

been convicted of a felony, but who may be eligible for

restoration of voting rights under s. 4, Article VI of the State

Constitution.

(1) MEMBERSHIP.—The work group is comprised of the

following members:
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(a) The Secretary of State or his or her designee, who

shall serve as chair for the work group.

(b) The Secretary of Corrections or his or her designee.

(c) The executive director of the Department of Law

Enforcement or his or her designee.

(d) The Chairman of the Florida Commission on Offender

Review or his or her designee.

(e) Two clerks of the circuit court appointed by the

Governor.

(f) Two supervisors of elections appointed by the Governor.

(2) TERMS OF MEMBERSHIP.—Appointments to the work group

shall be made within 30 days of the effective date of this act.

All members shall serve for the duration of the work group. Any

vacancy shall be filled by the original appointing authority for

the remainder of the work group’s existence.

(3) DUTIES.—The work group is authorized and directed to

study, evaluate, analyze, and undertake a comprehensive review

of the Department of State’s process of verifying registered

voters, applicants, or potential applicants who have been

convicted of a felony, but who may be eligible for restoration

of voting rights under s. 4, Article VI of the State

Constitution, to develop recommendations for the Legislature,

related to:

(a) The consolidation of all relevant data necessary to

verify the eligibility of a registered voter, applicant, or

potential applicant for restoration of voting rights under s. 4,

Article VI of the State Constitution. If any entity is

recommended to manage the consolidated relevant data, the

recommendations must provide the feasibility of such entity to
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manage the consolidated relevant data and a timeline for

implementation of such consolidation.

(b) The process of informing a registered voter, applicant,

or potential applicant of the entity or entities that are

custodians of the relevant data necessary for verifying his or

her eligibility for restoration of voting rights under s. 4,

Article VI of the State Constitution.

(c) Any other relevant policies or procedures for verifying

the eligibility of a registered voter, applicant, or potential

applicant for restoration of voting rights under s. 4, Article

VI of the State Constitution.

(4) REPORT.—The work group shall submit a report of its

findings, conclusions, and recommendations for the Legislature

to the President of the Senate and the Speaker of the House of

Representatives by November 1, 2019. Upon submission of the

report, the work group is dissolved and discharged of further

duties.

(5) STAFFING.—The Department of State shall provide support

for the work group in performing its duties.

(6) PER DIEM AND TRAVEL EXPENSES.—Work group members shall

serve without compensation but are entitled to receive

reimpursement for per diem and travel expenses as provided in s.
112.061, Florida Statutes.
(7) EXPIRATION.—This section expires January 31, 2020.

Section 12. This act shall take effect upon becoming a law.
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1. EXECUTIVE SUMMARY

Voting Rights Restoration; Revising terminology regarding voting rights restoration to conform to the State Constitution;
requiring the voting dlsquallﬂcatlon of certain felons to be removed and voting rights restored pursuant to s. 4, Art. VI of
the State Constitution; requiring the Department of Corrections to inform inmates and offenders of voting rights restoration
pursuant fo s. 4, Art. Vi of the State Constitution, in addition fo executive clemency and civil rights restoration, etc.

2. SUBSTANTIVE BILL ANALYSIS
1. PRESENT SITUATION:

The Department of State works with county Supervisor of Elections Offices to identify and remove from the voter rolls
those persons who are ineligible to register to vote. Prior to January 8, 2019, article VI, section 4 of the Florida
Constitution disqualified a convicted felon from voting unless granted restoration of civil rights through the executive
clemency process. Florida voters approved Amendment 4 in 2018, amending the Constitution to remove the voting
disqualification for a felony conviction, excluding persons convicted of murder or a felony sexual offense, upon completion
of all sentence terms, including parole or probation. Amendment 4 did not define the terms “murder” or “felony sexual
offense”.

2. EFFECT OF THE BILL:
The proposed bill would have the following effects:
1) Revise terminology to clarify that a person's voting rights, rather than all civil rights, must be restored prior to
registering to vote.
2) Revise terminology used in notices from supervisors of elections to voters whose voter registrations may be
removed.
3) Creates Section 98.0751 — Restoration of voting rights; removal of ineligibility subsequent to felony conviction.
This section would Implement Amendment 4 by:

a. Specifying that voting rights of a person who has been disqualified from voting based on a felony
conviction for an offense other than murder or a felony sexual offense shall have voting rights restored
upon completion of all terms of sentence, including parole or probation. A voting disqualification that
arises from conviction of murder or a felony sexual offense does not ferminate unless a person’s civil
rights are restored by executive clemency.

b. Providing definitions for the following terms used by Amendment 4.

+ Murder
* Felony sexual offense
¢ Completion of all terms of sentence
4) Requires the Department of Corrections and county detention facilities to provide inmates being released from
incarceration with information on voting rights restoration and outstanding terms of sentence.
5) Creates Restoration of Voting Rights Work group within the Department of State.
a. The work group would be composed of the following members:
i. The Secretary of State or designee, who shall serve as chair
ii. The Secretary of Correction, or designee
ii. The executive director of the Department of Law Enforcement or designee
iv. The chair of the Florida Commission on Offender Review or designee
v. Two clerks of the circuit court appointed by the governor
vi. Two supervisors of elections appointed by the governor

b. The workgroup would conduct a comprehensive review of the Department's process of verifying
registered voters, applicants, or potential applicants who have been convicted of a felony but who may
be eligible for restoration of voting rights, with the purpose of developing recommendations for the
legislature related to data consolidation, voter/ voter registration applicant education, and voter eligibility
policies and procedures.

c. The work group would submit a report of its findings, conclusions, and recommendations to the
legislature by November 1, 2019. Upon submission, the group would be dissolved.

d. The Department of State would provide administrative support for the working group.

e. Members would serve without compensation, but would be entitled to reimbursement for per diem and
travel expenses.

3. DOES THE BILL DIRECT OR ALLOW THE AGENCY/BOARD/COMMISSION/DEPARTMENT TO DEVELOP,
ADOPT, OR ELIMINATE RULES, REGULATIONS, POLICIES, OR PROCEDURES? YOI N9
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If yes, explain: Click or tap here to enter text.

Is the change consistent
with the agency’s core Y NOI
mission?
Rule(s) impacted (provide 15-2.039 — FVRS Vaoter Registration Procedures
references to F.A.C., etc). | 152,041 — FVRS List Maintenance Procedures

4, WHAT IS THE POSITION OF AFFECTED CITIZENS OR STAKEHOLDER GROUPS?
Proponents and summary | Unknown

of position:
Oppenents and summary of | Unknown
position:
5. ARE THERE ANY REPORTS OR STUDIES REQUIRED BY THIS BILL.? YE NOI
i yes, provide a See item 5 under “Effect of the Bll"
description:
Date Due: November 1, 2018
Bill Section Number(s): Section 11
6. ARE THERE ANY NEW GUBERNATORIAL APPOINTMENTS OR CHANGES TO EXISTING BOARDS, TASK
FORGES, COUNCILS, COMMISSIONS, ETC. REQUIRED BY THIS BILL? Y NO
Board: See item 5 under “Effect of the Bill"
Board Purpose: Click or tap here to enter text.
Who Appoints: Click or tap here to enter text.
Changes: Click or tap here to enter text.
Bill Section Number(s): Section 11
FISCAL ANALYSIS
1. DOES THE BILL HAVE A FISCAL IMPACT TO LOCAL GOVERNMENT? YO NX
Revenues: Click or tap here to enter text.
Expenditures: Click or tap here to enter text.
Does the legisiation Click or tap herc to enter text.
increase local taxes or
fees? If yes, explain.
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If yes, does the legislation
provide for a local
referendum or local
governing body public vote
prior to implementation of
the tax or fee increase?

Click or tap here to enter text.

DOES THE BILL HAVE A FISCAL IMPACT TO STATE GOVERNMENT?

Y NO

Revenues:

Click or tap here to enter text.

Expenditures:

Currently, one of the Division of Elections’ Bureau of Voter Registration
Services' primary duties is to identify potentially ineligible registered voters
who are convicted felons and forward to Superviscrs of Elections case files
with relevant information about the voter. The Bureau currently employs 21
full-time staff.

With Constitutional Amendment 4, the process will require more involved
research and detailed case files. Depending on legislation enacted, staff
would now have to examine the nature of the underlying offense of each felony
case associated with the voter in order to determine whether clemency has
been obtained. The Bureau would need to determine if a murder or felony
sexual offense conviction postdates all prior felonies or whether all sentences
have been completed for each and every felony conviction associated with that
voter. Staff would need to know all the sources that may be availableto
determine if all the terms of a sentence have been completed. At this time, itis
reported that no single conclusive source exists (like the Clemency database)
about what a person’s sentence is and whether completed and when. Ata
minimum, staff would have to piece together information from court records
and from the Department of Corrections’ records.

The bill will increase the amount of staff needed to conduct such research,
require office space and computers including software licenses to support such
staff in order to handle the expanded workflow and expanded workload. The
Bureau needs a 21 additional staff members at a cost of $1,294,716. This
amount includes salary, benefits, and the standard employee expense
package.

The Department will incur additional duties necessitating staff and expenses to
provide administrative support to the Voting Rights Work Group, as well as
provide reimbursement for per diem and travel expenses until such time the
group is dissolved on November 1, 2019 after the submission of a report to the
Legislature.

Does the legislation contain | No
a State Government
appropriation?

If yes, was this N/A

appropriated last year?

DOES THE BILL HAVE A FISCAL IMPACT TO THE PRIVATE SECTOR?

YO N

Revenues: Click or tap here to enter text.
Expenditures: Click or tap here to enter text.
Other: Click or tap here {o enter text.
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4.

DOES THE BiLL INCREASE OR DECREASE TAXES, FEES, OR FINES?

Y1 N

If yes, explain impact.

Click or tap here to enter text.

Bill Section Number:

Click or tap here to enter text.
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TECHNOLOGY IMPACT

1. DOES THE BILL IMPACT THE AGENCY’S TECHNOLOGY SYSTEMS {I.LE. IT SUPPORT, LICENSING
SOFTWARE, DATA STORAGE, ETGC.)? YOO N[
If yes, describe the This bill will require IT to modify cutrent systems to coniform to the
anticipated impact to the requirements set forth in Amendment 4. Without knowing what the bill's
agency including any fiscal | working group findings or recommendations will be, it is indeterminate how
impact. many number of hours and the number of additional staff it will take for IT to
develop, implement and maintain a new process after working with Florida
Department of Law Enforcement, the Florida Department of Corrections, the
Florida Commission on Offender Review, and the Supervisors of Elections to
facilitate the exchange and transfer of files.
Additionally, with more case files having to be created within a match, the
Department will need more memory storage for the image files that are created
and/or electronically transferred.
‘ FEDERAL IMPACT
1. DOES THE BILL HAVE A FEDERAL IMPACT {I.E. FEDERAL COMPLIANCE, FEDERAL FUNDING, FEDERAL

AGENCY INVOLVEMENT, ETC.)? YO NOI

If yes, describe the Click or tap here to enter text.
anticipated impact including
any fiscal impact.

ADDITIONAL COMMENTS

1)

2)

Although the proposed bill would modify the language in 97.052 - Uniform Statewide Voter Registration
Application, the changes would not impact the actual wording on the current version of the voter registration
application form.

The proposed bill is effective upon becoming law. The rulemaking process under chapter 120, Florida Statutes,
requires an advanced public notice of proposed rule development of which there may be severaf workshops as
rule language is drafted and revised based on input from participants. Once a file draft is completed, an advanced
notice of public hearing is required which starts a 90-day clock fo file a rule for adoption. Once filed for adoption, it
takes another 21 days for the rule to take effect. The Department has emergency rulemaking authority but the
process would still require a deliberative consideration and development of a process and.the IT changes needed
to effectuate it. It is unclear from the bill whether the Legislature intends for the Working Group’s findings and
recommendations to lead the process development and/or to wait for further legistative action after the November
2019 report is filed.
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LEGAL - GENERAL COUNSEL’S OFFICE REVIEW

Issues/concerns/comments:
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DATE OF ANALYSIS: February 27, 2019
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POLICY ANALYSIS

1. EXECUTIVE SUMMARY

The bill requires courts to impose drug trafficking sentences irrespective of mandatory minimums under certain
circumstances, adds to the program list that qualifies for 60 days incentive gain time, authorizes some inmates to
satisfy more than 15% of their sentence by gain time upon completion of educational programs, requires the Florida
Department of Corrections (FDC or Department) to house inmates within 150 miles of their home to the extent
possible, modifies release orientation programming, authorizes the Department to develop an entrepreneurship
program, requires the Department to provide to the Florida Crime Information Center (FCIC) all conditions of
probation, and expands and clarifies the administrative sanction process for technical violations of supervision.

2. SUBSTANTIVE BILL ANALYSIS
1. PRESENT SITUATION:

The Criminal Punishment Cade (CPC) applies to all felony offenses, except capital felonies, committed on or after
October 1, 1998 (s.921.002, F.S.). The code assigns a score based on a variety of sentencing factors including the
offense before the court for sentencing and prior record. Pursuant to s. 921.0024(2) F.S., "The lowest permissible
sentence is any non-state prison sanction in which the total sentence points equals or is less than 44 points, unless
the court determines within its discretion that a prison sentence, which may be up to the statutory maximums for the
offenses committed, is appropriate. When the total sentence points exceed 44 points, the lowest permissible sentence
in prison months shall be calculated by subtracting 28 points from the total sentence points and decreasing the
remaining total by 25 percent.” If the criminal statute includes a minimum mandatory penalty that is greater than the
lowest permissible sentence, the mandatory term takes precedence (Fla. R. Crim. P. 3.701(d)(9)). The court may
sentence a defendant up to the statutory maximum. Section 921.002(3) F.S. provides for downward departures as
follows: “A court may impose a departure below the lowest permissible sentence based upon circumstances or factors
that reasonably justify the mitigation of the sentence in accordance with s. 921.0026, F.S.”

S. 893.135, F.S. prohibits trafficking in specified quantities of various substances and upon conviction requires
imposition of minimum terms of imprisonment, based on the type of drug and the quantity trafficked. All of the
trafficking crimes in the section are at least level 7 offenses, which score 56 points on the CPC, and at least first
degree felonies, which are punishable by up to 30 years in prison.

S. 893.135(3), F.S., provides, “Notwithstanding the provisions of s. 948.01, F.S., with respect to any person who is
found to have violated this section, adjudication of guilt or imposition of sentence shall not be suspended, deferred, or
withheld, nor shall such person be eligible for parole prior to serving the mandatory minimum term of imprisonment
prescribed by this section.”

S. 893.135(4), F.S., provides that, "The state attorney may move the sentencing court fo reduce or suspend the
sentence of any person who is convicted of a violation of this section and who provides substantial assistance in the
identification, arrest, or conviction of any of that person's accomplices, accessories, coconspirators, or principals or of
any other person engaged in trafficking in controlled substances.” Under current law the trial court may not impose
less than the mandatory without the state’s recommendation.

S. 944.275(4)(d), F.S., authorizes the Department to award 60 days of incentive gain time to an inmate who
completes requirements for and is awarded a high school equivalency diploma or vocational certificate. This gain time
award does not allow an inmate sentenced for a crime committed on or after October 1, 1995 to serve less than 85%
of the sentence as set forth in 5. 944.275(4)(f), F.S.

S. 944.611, F.S., provides, “It is desirable that each inmate be confined in and released from an institution or facility
as close to the inmate's permanent residence or county of commitment as possible, in order to lessen the
transportation expense to the public.”

65% of the Department’s beds are located in Region 1 (Northwest Florida and surrounding counties) or Region 2
(Northeast Florida and surrounding counties). A map of the Department's regions may be found here:
http:/iwww.dc.state.fl.us/cifindex.html. In Fiscal Year 2017/2018, the Department received approximately 27,916 new
admissions. Of the admissions received, 18,055 {84%) were from the Region 3 or 4 area. Considering all of these
inmates have a sentence of at least 1 year and 1 day or more since they are sentenced to a state prison sanction and
Department custody, it is not logistically possible to place all of these offenders within 150 miles of home since 84% of
new admissions in FY 2017-2018 are from Central and South Florida and the majority of Florida’s prisons are located
in Northwest and Northeast Florida. However, the Depariment does have a procedure, 801.219, which provides well-
adjusted inmates to achieve a transfer closer to home.
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S. 944 701-708, F.S., is entitled the Transition Assistance Program Act. These statutes require the Department to
provide a transition assistance specialist at each major facility to coordinate, develop and help deliver post-release
planning and assistance, including assistance with obtaining job placement information, however, the Transition
Specialist position has not been funded since 2003. As part of the release planning process, inmates are interviewed
by release officers between 140 and 180 days prior to release. Through this interview, along with a review of the
inmate’s record, the post-release needs of the inmate in areas including education, vocational training, substance
abuse, and housing, are identified. The release officer accesses a resource directory to locate appropriate service
providers in the community where the inmate will be released and at the time of release provides the inmate
information about community resources responsive fo the identified needs.

S. 944.705(6), F.S., requires the Department to notify every inmate being released, in at least 18-point type, that

commission of any felony described in s. 775.082(9), F.S., within three years of release may result in sentencing as a
“prison release reoffender”. In addition, prior to release the Department notifies inmates of their obligations regarding
post-release supervision, criminal registration, career offender and sexual offender/predator registration, on forms for

that purpose.

Under 5.944.801, F.S., the Department is authorized to operate the Correctional Education Program. Development of
an entrepreneurship program is not among the specific enumerated duties under this statute. However, the
Department holds active agreements and contracts with community providers, universities, and colleges to provide
entrepreneurship frameworks within training courses to replicate integral components of the Prison Entrepreneurship
Program (PEP). Lessons include writing a business plan, industry and competitor analysis, developing an effective
business model, and preparing the proper ethical and legal foundation. It is important to note that fundlng limitations
may impact progress toward enhanced development, expansion, and replication.

S. 948.001(1), F.S., defines “administrative probation” as, “a form of no contact, nonreporting supervision in which an
offender who presents a low risk of harm to the community may, upon satisfactory completion of half the term of
probation, be transferred by the Department of Corrections to this type of reduced level of supervision, as provided in
s. 948.013, F.8" .

In 2005 at the request of the Florida Department of Law Enforcement (FDLE), the Department began electronically
transmitting certain sex offender special conditions to FDLE. The Department and FDLE use a real time direct data
pipe line to each other’s agency to send and receive probationer’s data. The Department's Offender Based
Information System (OBIS) houses many on-line screens to capture the probationer's data with real time entry by
FDC probation officers. This data is sent to FDLE who then in-turn sends the data to NCIC within seconds. There are
many times when Probation Officers give case specific permission to offenders to deviate for certain situations, but
the officer may not have access to OBIS to be able fo make an immediate update.

Currently a judge or other sentencing/freleasing authority may authorize the Department to report certain technical
violations through an administrative process developed by the Department called the Alternative Sanctioning Program
(ASP). Unless otherwise specified by the court or releasing authority, the Alternative Sanctioning Program is intended
to be limited to technical violations for non-violent offenders. The Alternative Sanctioning Program offers the court an
administrative method of resolving specified technical violations in an efficient manner which allows for the
noncompliance or deviant behavior to be swiftly addressed. The difference between the Alternative Sanctioning
Program and the Technical Vialation Notification letter is that Alternative Sanctioning Program allows the offender’s
sentence to be modified with an additional sanction imposed. An offender's participation in the alternative sanctions
program is voluntary.

2. EFFECT OF THE BILL:
Section 1 states, the act may be cited as the Florida First Step Act.

Section 2 requires that sentences imposed for violation of §.893.135, F.S., drug trafficking, are "pursuant to the
Criminal Punishment Code (CPC)" without regard to the mandatory minimums, if the court finds that: the defendant

. has not been previously convicted of a dangerous crime as defined by s. 907.041,F.S., or a crime that would require
registration under s. 775.21, F.S,, or . 943.0435, F.S., as a sexual predator or offender; the defendant did not use
violence, threats or possess a firearm or dangerous weapon during the crime; the offense did not result in death or
injury; the defendant was not engaged in a continuing criminal enterprise; the defendant truthfully provided all known
information and evidence concerning the offense. The bill's language is mandatory, “Notwithstanding any other
provision of law, for an offense under this section the court shall impose a sentence pursuant to the Criminal
Punishment Code under chapter 921.”

The impact of this section is indeterminate. To begin with, keep in mind that all of the trafficking crimes in $.893.135,
F.S. are at least level 7 offenses, which score 56 points on the CPC. This means a prison term must be imposed. Also
these trafficking offenses at least first degree felonies, which are punishable by up to 30 years in prison. Of about
1,270 sentences for drug trafficking imposed in FY17/18, only 18 were more than 30 years.
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The bill requires sentences in accordance with the CPC. The CPC sets a sentencing floor, but the maximum statutory
penailty for the crime establishes the sentencing ceiling and this is at least 30 years for drug trafficking crimes. Thus,
requiring a sentence under the CPC does not mean courts must impose shorter sentences under the bill than they
have in the past. With the statutory maximum of trafficking crimes, courts could fully comply with the requirement that
the CPC is followed and still impose far greater sentences than in prior years. This is not to say that every court will
impose a statutory maximum sentence, but there is nothing in the law or the bill that would prevent it and there is no
way to know how future courts would impose sentences under the bill's provisions,

Second, there were about 249 probation sentences imposed for drug trafficking offenses in FY17/18. Every one of
these sentences was imposed below the drug trafficking minimum as well as below the CPC minimum. This is
because all of the trafficking offenses are at least level 7 offenses, which score a presumptive mandatory prison term
under the CPC. So, if sentencing must be in accordance with the CPC, these 249 supervision admissions will become
prison admissions under the bill, unless the court finds a way around that outcome.

Third, about 222 of the prison sentences for drug trafficking offenses in FY17/18 were less than what the CPC score
would have required. So again, so some prison sentences could increase under the bill required adherence to the
CPC. (Also, the CPC minimum for about 320 of the prison sentences would be greater than the drug trafficking
minimum mandatory). So simply mandating sentencing in accordance with the CPC could produce results not
consistent with the bill’'s intent.

In sum, when the bill is compared to current sentencing practices and the way the CPC operates, it is unknown how
its provisions would alter sentencing. Simply requiring imposition in accordance with the CPC may not produce the
expected results.

Section 3 authorizes a one-time award of 60 days of incentive gain time for completion of a “Prison Entrepreneurship
Program’. it also authorizes the release date of an inmate who earns the gain time for educational achievement under
s. 944.275(4)(d), F.S., to be 60 days less than the 85% minimum service date required by s. 944.275(4)(f), F.S.

To provide an immediate impact on the prison system while preventing the arbitrary and unfair outcome that would
result under a prospective application of this provision (benefit based solely on the happenstance of when a qualifying
program was completed in relation to the effective date of the bill), the Department would apply the benefit to the
status population. The Department estimates that this would result in an average daily population reduction of 66
inmates during the first year of implementation, and a 40 inmate reduction in the average daily population for years 2,
3, 4 and beyond.

Section 4 requires the Department to place inmates as close as practicable to within 150 miles of their primary
residence, subject to bed availability, security concerns, program needs and health care needs.

The Department already tries to allow inmates to serve their sentences close to home but the disparity between where
the majority of prison beds are versus where the majority of inmates reside places a premium on Central and South
Florida locations. This has forced the Department to incentivize transfers by requiring good behavior over time to
obtain transfers to these areas. Since bill recognizes the limitations placed on the housing of inmates by various
factors including bed space and security designation, the bill is not expected to alter current practices a great deal.
The Department does however anticipate litigation revolving around this new statutory language, and it is unknown
how courts may reconcile the hill's language and agency limitations in light of Amendment VI to the State constitution
which prohibits judicial deference to agency interpretations of statute.

Section 5 reorganizes s. 944,705 F.S., adding new subsections. Under s. 944.705(3), F.S., the Department will be
required to provide each releasing inmate a comprehensive resource directory which must also include the name,
address, and telephone number of existing starting points for using such resources. It is important to note that the
Department currently operates a user friendly, statewide resource directory to assist staff in the inmate/offender re-
entry planning process. The resource directory is a searchable website that contains over 6,000 community, state,
and local organizations that provide services to those returning home. These resources are verified on a routine basis
to ensure the most up-to-date information is being provided. The resource directory can be accessed at
http://www.dc.state.fl.us/resourcedirectory/Search.aspx.

The bill does not define an “existing starting point”. When inmates are released they receive information about
community resources in proximity to their residence. The bill would increase release costs by requiring the
Department to provide a state-wide resource directory to every inmate. This would entail giving out information that
may not be of value because of the distance from the inmate's home to the resources. A recommended alternative
would be to provide the inmate with a local provider list, which includes the name, address and telephone number of
providers and a description of the services offered by each provider, as is the current practice, and provide
information on accessing the web site for additional information in the event the inmate relocated after initial release.

The bill creates subsections s. 944.705(7), and (8), F.S., adding language to s. 944.705, F.S., allowing a nonprofit
faith-based business or a professional, civic, or community organization to apply for registration with the Department
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to provide inmate re-entry services. It requires that the Department adopt policies and procedures for screening,
approving and registering an organization to provide these services. It also allows the Department to deny approval
and registration to organizations that do not meet the Department's policies or procedures. Currently, the Department
does nof have existing capability of an automated web portal for such entities to apply electronically. Development or
purchase of an automated web portal would be required. The cost and/or resource estimate for the creation of a new
systern/web portal is indeterminate at this time and would likely require a procurement to identify possible solutions.
Additionally, to ensure proper implementation and management of this provision of the bill, the addition of two (2)
Government Operations Consultant | positions would likely be required.

The bill creates new subsection s. 944.705(9), F.S., adding language aflowing the Department to contract with a
public or private educational institution Veterans Advocacy Clinic or Veterans Legal Clinic to assist qualified veteran
inmates in applying for veteran’s benefits upon release. This language allows the Depariment to utilize, via a
contractual relationship, specific type organizations to assist releasing or released veteran inmates with applying for
veteran's benefits. This would be in addition to the existing Memorandum of Agreement (Agreement A4471) with
United States Department of Veterans Affairs’ Veterans Integrated Service Networks,

The bill creates new subsection s. 944.705(10), F.S., which requires the Department to notify each inmate being
released, in 18-point type or larger, “Of all terms of the inmate's sentence which are outstanding at the time of
release, including, but not limited to, a term of supervision and any conditions required upon release from
imprisonment or unpaid restitution, court costs, fees, or fines.”

To implement this, current forms utilized to inform inmates about post-release requirements will have to be re-
formatted into 18-point type. In addition, probation orders which are found in the Rules of Criminal procedure will have
to be set in the 18-point type. Also, because monetary obligations play no role in setting inmate release dates, the
Department does not track these costs for inmates in custody, with the exception of approximately 5,000 inmates in
various forms of paid employment (work release, prison industries). The bill will require the Department to research
clerk of court records prior to release for updated information on what the inmate presently owes in regard to each
case for which sentence was imposed. This will apply even to the thousands of inmates released to supervision each
year, for whom costs are part of the supervision terms that are monitored by the probation officer and which will be
discussed with the officer upon reporting for supervision. This will be a significant workload increase on Department
release officers and possibly to the clerks of court, as it could generate a significant volume of contacts to the clerks to
determine the current status of various assessed costs, The Department estimates it will need a minimum of six (6)
Data Entry Operator positions to implement this provision.

To facilitate the necessary exchange of information, it may be helpful to amend s. 844.17(5)(i),F.S., regarding
providing information to the Department after the defendant is delivered to state custody, as follows: “After a prisoner
is admitted into the state correctional system, the department may request such additional records relating to the
prisoner as it considers necessary from the clerk of the court, the Department of Children and Families, or any other
state or county agency for the purpose of determining the prisoner's proper custody classification, gain-time eligibility,
or eligibility for early release programs., or status of monetary obligations.”

This section requires the agency to adopt rules to implement its provisions.

Section 6 Although the bill grants the authority for the Depariment to provide an entrepreneurship program, it also
provides that it must be managed with existing resources. The Department would likely not be able to develop the
program without adequate funding resources. However, (for informational purposes only), if the Depaitment were to
develop the program, to ensure proper implementation and management, it would likely require the addition of one (1)
Correctional Services Consultant position. This coverage permits a Central Office coordinator to ensure critical
development steps are satisfied and conduct proper contract monitoring.

Because entrepreneurship programs rely heavily on community business owners and volunteers to facilitate events
related to the development and delivery of business plans, the Department's Central Office and regional levels would
need to develop agreements with eligible entities, including community business owners to act as facilitators and
professional mentors. For informational purposes, the Department would likely require contractual funding to procure
these services, fo include development, implementation, and provision of services. The estimated fiscal impact, to
include contracted staff, materials, and supplies, is estimated at $200,000 per location.

Sections 7 and 8 amends s. 948.001, F.S_, regarding Administrative Probation, however there Is no anticipated
impact as language deleted from s. 948.001, F.S., is added to s. 948.013, F.S.

Section 9 adds to 5.948.03, F.S., by requiring the Department to submit all conditions of probation to the FCIC
database. As part of implementation, the Department would likely establish a policy document to address the
methodology to be used for providing the data elements to FDLE. This policy document would also provide for
timeframes under which the Department would strive to send the data to FDLE in a timely manner once the conditions
of probation have been finalized by the court. The Department estimates an extended implementation timeframe for
this section of the bill which would likely be outside of the current listed effsctive date. Please also note that there are
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challenges when entering all conditions of supervision into the Offender Based Information System (OBIS) for upload
into FCIC and/or the National Crime Information Center (NCIC). In 2005 at the request of FDLE, the Department
began electronically transmitting certain sex offender special conditions to FDLE. The Department and FDLE use a
real time direct data pipe line to each other's agency to send and receive probationer's data. The Offender Based
information System houses many on-line screens to capture the probationer's data with real time entry by FDC
probation officers. This data is sent to FDLE who then in-turn sends the data to NCIC. There are many times when
Probation Officers give case specific permission to offenders to deviate for certain situations, but the officer may not
have access to OBIS to be able to make an immediate update. Many offenders have a curfew imposed at the time of
sentencing; however, the probation officer may be given discretion to madify the curfew hours under certain
circumstances. In these situations, OBIS may not be updated by the officer due to the permission given after working
hours or due to other extenuating circumstances. If the offender has contact with a law enforcement officer during the
normat curfew hours, a warrantless arrest may occur causing an undue hardship of the offender.

Section 10 expands the Alternative Sanctions Program (ASP) for handling technical supervision violations to all
judicial circuits. It also modifies the framework of the ASP, creating a two-tjer violation system for low and moderate
risk viclations, with authorized sanctions for each viclation level.

The Department does not anticipate significant operational impact from expanding this program to the remaining 4
judicial circuits (if already operates in 16 circuits) and working with the local courts to implement the changes in the
program authorized in the bill. Impact from the expansion and the changes on the Violation of Probation (VOP) case
load and the number of revocations is indeterminate at this time.

It should be noted, however, that the sanctions authorized by the bill could result in an increase in referrals for '
counseling and drug testing. Also, one authorized sanction is residential treatment for up to 90 days, however, the
Department’s residential treatment model is at least 6 months.

There would also be a likely technology impact associated with the requirements in s. 948,03, F.S. Technology
programming updates to the Department’s Offender Based Information System (OBIS} would be required as weli as
the need to modify the existing data feed to FDLE for the creation of special conditions codes. Please note that FDLE
would also likely need to modify their process, including the ability for a larger file, in order to accept the new file
format from the Department.

Section 11 updates a citation in s. 893.03, F.S., based on the bill's amendment of s. 893.135, F.S.
Section 12 provides a July 1, 2019 effective date.

3. DOES THE BILL DIRECT OR ALLOW THE AGENCY/BOARD/COMMISSION/DEPARTMENT TO DEVELOP,
ADOPT, OR ELIMINATE RULES, REGULATIONS, POLICIES, OR PROCEDURES? Y NOJ

If yos, explain: Section 5 of the bilt requires the Department to adopt rules.

Is the change consistent
with the agency's core Y NOI
mission?
Rule(s) impacted (provide 33-601.504, Transition Assistance Program
references to F.A.C., etc.):

4. WHAT IS THE POSITION OF AFFECTED CITIZENS OR STAKEHOLDER GROUPS?

Proponents and summary
of position:

Opponents and summary of
position:

5. ARE THERE ANY REPORTS OR STUDIES REQUIRED BY THIS BILL? YOI X

if yes, provide a
description:

Date Due:

Bill Section Number(s):
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l

6. ARE THERE ANY NEW GUBERNATORIAL APPOINTMENTS OR CHANGES TO EXISTING BOARDS, TASK
FORCES, COUNCILS, COMMISSIONS, ETC. REQUIRED BY THIS BILL? YOO KX

Board:

Board Purpose:;

Who Appoints:

Changes:

Bill Section Number(s):

FISCAL ANALYSIS

1. DOES THE BILL HAVE A FISCAL IMPACT TO LOCAL GOVERNMENT? YO NCO

Revenues:

Unknown.

Expenditures:

Unknown.

Does the legislation No.
increase local taxes or
fees? If yes, explain.

If yes, does the legislation
provide for a local
referendum or local
governing body public vote
prior to implementation of
the tax or fee increase?

2. DOES THE BILL. HAVE A FISCAL IMPACT TO STATE GOVERNMENT? YH NO

Revenues:

Unknown.

Expenditures:

The below fiscal is provided for various aspects of the bill:

Section 3 — The Department estimates that this would resuit in an average daily population
reduction of 66 inmates during the first year of implementation, and a 40 inmate reduction in the
average daily population for years 2, 3, 4 and beyond. When inmate population is impacted in
small increments statewide, the inmate variable per diem of $20.04 is the most appropriate to
use. This per diem includes costs more directly aligned with individual inmate care such as
medical, food, inmate clothing, personal care items, efc.

Per Diem
IRatio Year 1 Year 2 Year 3
ADP (rounded) 66 40 40
Prison Impact - Variabie Per Diem 20.04 (482,764) (292,584) (292,584)
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Sections 5 and 6 — Workload associated with Implementation and Management of Automated
Web Portal and Notification to Inmates released in 18 points or larger is projected to require
additional staff costs as follows:

Class Salary & FTE Year 1

Class Title Code Benefits # Annual Costs
Government Operations Consultant | 2234 57,865 2 115,730
Data Entry Operator 2000 37.071 8 222,426
Total sataries & benefits i 8 338,156
Recurring expense - Professional Light Travel $ 3,378 6,756
Recurring expense - Clerical $ 2188 13,128
Non-recuiring expense - Professional Light Travel $ 4,428 8,858
Non-recurring expense - Clerical $ 3,639 21,834
Total expenses @ 50,576

Human Resource Services % 329 2,632

Total

Summary of FTE Costs

Recurring $ 360,672
Non-recurring 30,692
Total $ 391,364

In addition, it is anticipated there will need to be changes to the gain time screens and the
calculator for both Institution and Community Corrections, estimated non-recurring cost is
$26,100.

Total Fiscal Summary Year 1 Year 2 Year 3
Recurring {122,092} 68,088 68,088

Non-recurring 56,792
Total {65,300) 68,088 68,088

Does the Not at this time.
legislation
contain a
State
Government
appropriation?

If yes, was
this
appropriated
tast year?

3. DOES THE BILL HAVE A FISCAL IMPACT TO THE PRIVATE SECTOR? Y1 NO
Revenues: Unknown.

Expenditures:
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Other:

4, DOES THE BiLL INCREASE OR DECREASE TAXES, FEES, OR FINES? YOO N
If yes, explain impact.

Bill Section Number:
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TECHNOLOGY IMPACT

1. DOES THE BILL IMPACT THE AGENCY’S TECHNOLOGY SYSTEMS (L.E. IT SUPPORT, LICENSING
SOFTWARE, DATA STORAGE, ETC.)? Y NO

If yes, describe the
anticipated impact to the
agency including any fiscal
impact.

There would likely be technology impact associated with the requirements in s.
948.03, F.S. Technology programming updates fo the Department's Offender
Based Information System (OBIS) would ba required as well as the need to
modify the existing data feed to FDLE for the creation of special conditions
codes. There will likely be technology impact. There will need to be changes to
gain time screens and the calculator for both Institution and Community
Corrections.

Cost Estimate

Estimated Hours: 300
Estimated Cost Per Hour: $ 87.00
Total Estimated Cost: $26, 100

FEDERAL IMPACT

1. DOES THE BILL HAVE A FEDERAL IMPACT (I.E. FEDERAL COMPLIANCE, FEDERAL FUNDING, FEDERAL
AGENCY INVOLVEMENT, ETC.)? YO N

if yes, describe the
anticipated impact including
any fiscal impact.

ADDITIONAL COMMENTS

N/A

LEGAL - GENERAL COUNSEL’S OFFICE REVIEW

Issuesf{concerns/comments:

Implementation of SB 642 may result in increased inmate litigation against the
Florida Department of Corrections relating to two main effects of the bill: the
assignment of inmates within 150 miles of their primary residence and the
potential changes to inmate educational-incentive gain time awards. With
respect to facility assignments, the bill does not provide a definition for the term
"primary residence” and lines 188-193 might be misinterpreted to provide
inmates with a right of denial of transfer when circumstances otherwise would
require a transfer. With respect to educational-incentive gain time awards, there
appears to be a potential for educational-incentive gain time awards under the
bill to authorize some sentence reductions below the current 85% minimum
sentence standard. Further, with respect fo crimes addressed in s. 907.041,
F.S., the gain time language appears to apply retroactively,
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o (The Chair will read this information into the record, )
. Sy
Representing M \,{; OELY

Appearing at request of Chair: Yes No Lobbyist registered with [_egislature: Yes No

While it is a Senate tradition to encourage public testimony, time may not permit all persons wishing to speak fo be heard at this
meefing. Those who do speak may be asked to limit their remarks so that as many persons as possible can be heard.

This form is part of the public record for this meeting. S-001 (10/14/14)




THE FLORIDA SENATE

APPEARANCE RECORD

,L/. ' X / Q, {Deliver BOTH copies of this form to the Senator or Senate Professional Staff conducting the meeting) % /(2
f ¥ A X-

Meeting Date Bill Number (if applicable)

TOpIC ngﬁ,ﬁ % / %g’ %/Lf%)f &7/ O\ Amendment Barcode (if app!fcab}e)
Name \Jﬂ M(!ﬁéﬁ/’ﬂ /z/zmmfnwg e

Job Title

Address si/ /f‘;/ 5 J//M / // %g/ W Phone Qgif"ﬁ’i/' éﬂ 3 ?
Ffﬂlﬂua/%@/a/ @ L 335/ Email

City State Zip

A/
Speaking: For Against Information Waive Speaking: In Support )( Against

(The Chair will read this information info the record. }
Representing “%4 g)w

Appearing at request of Chair: Yes No Lobbyist registered with Legislature: Yes |_INo

While it is a Senate lradition to encourage public testimony, time may not permit all persons wishing to speak to be heard at this
meeting. Those who do speak may be asked to limit their remarks so that as many persons as possible can be heard.

This form is part of the public record for this meeting. . S-001 (10/14/14)




THE FLORIDA SENATE

_ APPEARANCE RECORD
/519

{Deliver BOTH copies of this form to the Senalor or Senate Professional Staff conducting the meeting) -7 O g (/

Meeting Date Bifl Nurmber (if applicable)

TOpIC \/ 7[ A q /Z //] 7% /Zﬁ S /é e /—7 k\“ Amendment Barcode (if applicable)
Name )z’ b)ﬂl% /tDUZL‘f——

Job Title 6{)\/ )/ 4{ 71 }/wb J) o T :
Address . 20 f)/(% M(«L}L)‘cﬁ/ﬂm 5/ L (/ Phone - 6 %% 7%

Street - o
uhfooke e
ch /é/ hasst e é— 323/ / Emaild{b)ﬁ}}/ ch,u e
City State Zip P /
Speaking: For Against Information Waive Speaking: In Support V] Against
(The Chair will read this information into the record.)
Q“/M Clb FLo

Representing

Appearing at request of Chair: Yes No Lobbyist registered with Legislature: Yes No

While it is a Senate tradition to encourage public testimony, time may not permit all persons wishing to speak to be heard at this
meeting. Those who do speak may be asked to limit their remarks so that as many persons as possible can be heard.

This form is part of the public record for this meeting. S-001 (10/14/14)




THE FLORIDA SENATE

-
APPEARANCE RECORD 1T
;[ \{ 8 (@ (Deliver BOTH copies of this form to the Senator or Senate Professional Staff conducting the meeting) | ‘ g }e{
" Meeting Date Bill Number (if applicable)
Topic Amendment Barcode (if applicable)

Name S}h@@)@ macﬂ [ S56v
Job Title ?bu\%\\m Coocd

Address )2 )Ou (\“)\f ass (NGdC (a6 D Phone qQk\\',S”)g q%klb
Street
QPDQD o2 I | Email
City State Zip __
Speaking: For Against Information Waive Speaking: In Support L Against

(The Chair will read this information info the record.)

Representing

Appearing at request of Chair: Yes No Lobbyist registered with Legislature: Yes No

While it is a Senate tradition to encourage public testimony, time may nof permit all persons wishing to speak to be heard at this
meeting. Those who do speak may be asked to limit their remarks so that as many persons as possible can be heard.

This form is part of the public record for this meeting. ' - S-001 (10/14/14)




THE FLORIDA SENATE

APPEARANCE RECORD

({{ K [ \ (Deliver BOTH copies of this form to the Senator or Senate Professional Staff conducting the meeting) q ()W

‘NJesting Da Bill Nurnber (if applicable)

Topic i \‘MN\ \I\M\/k X" q { (M}QU_ h\_aé;y "\’ Amendment Barcode (if applicable)
Name \\N\ULV\C_ \\_}\i&d\ﬂ

Job Title N irthgx Q‘P Mmﬂm%i s

-

Address = %;\‘01/1 M“:VLL— chrl;— St | Phone N\ TY~Lty
OSr (Cc Ldo & %Z/EL/ Email >

City — State

4

Speaking: For Against Information Waive Speaking: in Support Against
(The Chair will read this information ifito the record.)

Representing

Appearing at request of Chair: Yes \:’Q Lobbyist registered with Legislature: Yes.2<INo

While it is a Senate tradition to encourage public testimony, time may not permit all persons wishing to speak to be heard at this
mesting. Those who do speak may be asked to limit their remarks so that as many persons as possible can be heard.

This form is part of the public record for this meeting. S-001 (10/14/14)




Duplicate

THE FLORIDA SENATE

APPEARANCE RECORD
(Deliver BOTH copies of this form fo the Senator or Senate Professional Staff conducting the meeting)
4/8/2019 SB 7086
Meeting Date Bill Number (if applicable)

TOpiC VOting Rights Restoration Amendment Barcode (if applicable)
Name Scott D. McCoy
Job Title Senior Policy Counsel
Address P-O. Box 10788 Phone 850-521-3042

Street

Tallahassee FL 32302 Email scott. mccoy@splcenter.org

City State Zip
Speaking: For Against Information Waive Speaking: in Support v Against

(The Chair will read this information into the record. )

Representing _Southern Poverty Law Center Action Fund

Appearing at request of Chair: Yes |¥/|No Lobbyist registered with Legislature: (V/|Yes No

While it is a Senate tradition to encourage public testimony, time may not permit all persons wishing to speak to be heard at this
mesting. Those who do speak may be asked to limit their remarks so that as many persons as possible can be heard.

This form is part of the public record for this meeting. S-001 (10/14/14)




THE FLORIDA SENATE

- APPEARANCE RECORD
[’] “g (Deliver BOTH copies of this form fo the Senator or Senate Professional Staff conducting the meeting) %8 L;‘Z)

Meetmg Date Bill Number (if applicable)

Topic (’)jf' C (5 P o\l % 12 Q S}C) (C?\J( L O (“\ | Amendment Barcode (if .applicab!e)

Name A Qs (mmﬁlﬁ“)

Job Title

Address ‘5‘7\5 ?/ K@n‘ﬂ? ) 'R@Gu "3’/ Phone 9& I_‘LE‘}__, qug
poke Woth L a36 ] o

cty Stale . - Zip )

Speaking: For Against !__nformatioh Waive Speaking: In Support “‘"\.;é-Agamst

- (The Chair will read this information into the record.)
Representing M“/ 5}1 g -
/ .

Appearing at request of Chair: Yes No Lobbyist registered with Legislature: Yes No

While it is a Senate tradition to encourage public testimony, time may not permit all persons wishing to speak to be heard at this
meeting. Those who do speak may be asked to limit their remarks so that as many persons as possible can be heard.

This form is part of the public record for this meeting. o : S-001 (10/14/14)




THE FLORIDA SENATE

APPEARANCE RECORD
Deliver BOTH copies of this form to the Senator or Senate Professional Staff conducting the meeti .M'
L!: j } ? {Deliver copies of this form to the Senator or Senate Professional Staff conducting the meeting) ;;j f{’;%{yﬁ{f
: ’Meeﬂrng Date Bn‘l Number (if applicable)
o :
~Noof b E
Topic EWJF M-j gg‘-f Tadl {/ VY f” LUy Amendment Barcode (if applicable)
B ) ’ " %
Name _| = 21064 «-m“‘k s
Job Title i€ (
Address Phone
Street _ ey
f?w,.z-ﬁ .k YA e, e " .
FOv A | HOVS ?’”’ L Email
City g State Zip P
Speaking: For | '{Against Information Waive Speaking: In Support J? ngainst

(The Chair will read this information inté the record.)

Mﬂ i
o, & 7
<7 w/ ) i

Representing g*/ & <_

Appearing at request of Chair: Yes No Lobbyist registered with Legislature: Yes No

While it is a Senate tradition to encourage public testimony, time may not permit all persons wishing to speak to be heard at this
meeting. Those who do speak may be asked to limit their remarks so that as many persons as possible can be heard.

This form is part of the public record for this meeting. S-001 (10/14/14)




THE FLORIDA SENATE

APPEARANCE RECORD

o {Deliver BOTH copies of this form to the Senator or Senate Professional Staff conducting the meeting)

Meeting Date Bifl Number (if applicabile)
Topic A [ O s b Amendment Barcode (if applicable)
Name Ml nne FA oo Uoa e o
Job Title Vot e

= T T
Address Loh G SIS D Phone _ /%1~ 22229373
Street
o . [l PO H . # ;, e s
o T S ﬁ‘”" {{w o e sﬁ,;‘:} ! Email | "ii £y e L {{k LA e e ke £
City State Zip ~ w; :
Speaking: For Against [nformation Waive Speaking: In Support [ [Against -
(The Chair will read this information info the record.)
Representing f 5 - ook < Daent S heS ookl or ™ n Gélip o .
e
Appearing at request of Chair: Yes No Lobbyist registered with Legislature: Yes No

While it is a Senate tradition to encourage public testimony, time may not permit all persons wishing to speak to be heard at this
meeting. Those who do speak may be asked to limit their remarks so that as many persons as possible can be heard.

This form is part of the public record for this meeting. S-001 (10/14/14)




THE FLORIDA SENATE

APPEARANCE RECORD

(Deliver BOTH copies of this form to the Senator or Senate Professional Staff conducting the meeting)

)4 ] 2056

Meefing Date Bilt Number (if applicable)

Topic ‘ATMM&@W L.l i/b\/r‘! MM&% Amendment Barcode (if applicable)
Name L eﬂ‘/kﬁvm PARES fszuf

Job Title 91?’%»(3 (W(M’?M /%\ MMW

Address 5710% lfvfﬂl Sf" Phone ﬂr)\ff 517 064
Street
Jacktoon wile FL- 07 Email [&R ) HWW&M YC.
Cn‘y Slate Zip U\@
Speaking: For Against Information Waive Speaking: In Support V Against

(The Chair will read this information into the record.)

Representing P\iva& Qﬂw_f’f W——&J (Wﬂ){ﬁ% ( ﬂé"Q/‘q\'M ( m)/
P

Appearing at request of Chair; Yes V No Lobbyist registered with Legislature: Yes No

While it is a Senate tradifion to encourage public testimony, time may not permit all persons wishing to speak to be heard at this
meeting. Those who do speak may be asked to limit their remarks so that as many persons as possible can be heard.

This form is part of the public record for this meeting. S-001 (10/14/14)




THE FLORIDA SENATE

APPEARANCE RECORD
<

Deliver BOTH copies of this form to the Senator or Senate Professionat Staff conducting the meeting)

Bill Number (if applicable)

"/ Mestifig Date

Amendment Barcode (if applicable)

Job Title

Address_/ 0 7/ $ /7 Phone 250 - FO5 TS
Stree , . __ T PN
% : frp < 472 0 f Emai / oG Z 5 -f;ﬁ.f / o

City State Zip ot /

Speaking: [ JFor [ |Against [ _]Information Waive Speaking: | | In Support %st
(The Chair will read this information into the record.)

Appearing at request of Chair: Yes | &0 Lobbyist registered with Legisiature: ‘Lﬂ?&é‘; No

Representing

While it is a Senate fradition to encourage public testimony, time may not permit all persons wishing to speak to be heard at this
meeting. Those who do speak may be asked to limif their remarks so that as many persons as possible can be heard,

This form is part of the public record for this meeting. ' S-001 (10/14/14)




THE FLORIDA SENATE

APPEARANCE RECORD
q j§ KZ j % {Deliver BOTH copies of this form to the Senator or Senate Professional Staff conducting the meeting) S% -—7 D g” é’
5
" Meeting Date Bill Number (if applicable)
g Rt Restorat
Topic vg rh ﬂiﬁ ? j | -5 T ooy Amendment Barcode (if applicable)

Name pﬁfﬁi&mgﬁ D A—ua\fq

Job Title cﬁ% Cwé.,m;fimw/gg’%’&{"% /ﬂ( %Zﬁﬁ 'V\V’L,Q,j

Address Phone
Street
Email
City State Zip
Speaking: For Against information Waive Speaking: In Support {2 _|Against

{The Chair will read this information into the record. )

Representing

Appearing at request of Chair: Yes No Lobbyist registered with Legislature; Yes No

/‘
While it is & Senate tradition to encourage public testimony, time may not permit all persons wishing to speak to be heard at thi-  /
meeting. Those who do speak may be asked to limit their remarks so that as many persons as possible can be heard. /

This form is part of the public record for this meeting. S-001 4 .ﬁ/
r




.. 'THE FLORIDA SENATE

APPEARANCE RECORD
' T oo (De]wer BOTH copies of this form to the Senator or Senate Professional Staff conducting the meeting) - cp
1-9-14 o D 71894
" Meeting Date B Bill Number (if applicable)
'Topic \/\’(\Qﬂ A (L’\ﬁ\\’\i Q Q\ES&*’M"};&\\ 1y ]/) » . _ - Amendment Barcode (if applicable)
Name LA e DS
Job Title | : .
Address 9 &/(P ik j;ia NS [ L Phone C % 6 b) 90 \- A
Street - ' 7
) -
W@m Y e\ | 3 c;{ 5-[ bl Email
City R State Zip N |
Speaking: L_lFor |2AJAgainst Information -~ . Waive Speaking: In Support Against

(The Chalr will read this information into the record.)
Representing —S7 € \Qp‘

Appearing at request of Chair; Yes No - lL.obbyist registered with Legislature: Yesg No

While it is a Senale lfradition to encourage public testimony, time may not permit all persons wishing fo speak to be heard at this
- meeting. Those who do speak may be asked o limit their remarks so that as many persons as possible can be heard.

This form is part of the public record for this meeting. S-001 (10/14/14)




THE FLORIDA SENATE

APPEARANCE RECORD
- (Detiver BOTH copies of this form to the Senator or Senate Professional Staff conducting the meeting)
4-9-14 6 e

Meeting Date Bill Number (if applicable)

TOpiC I/ )Lm, {4 ﬂ A% { g / / Amendment Barcode (if applicable)

Name )Pﬂ’m% v/aa,,/f)ca .

Job Title M‘Q ﬁ} C? eV Qfe— rx][ ‘ |
Address 5 /f} ol ( N F i <f[f(’,€j‘ 920;:&,// | Phone 2 gJ‘ 3 g" 55,; Z Q _
% / e géran;, f Zétate 3 V;:?Q Email Jér’& m.?.S ta#_/ﬂ’cu;f}@a@cm*a Ly

; Against Information Waive Speaking: in Support Against
(The Chair will read this information into the record.)

Speaking: For

Representing 4l %,fe/ £

Appearing at request of Chair; Yes No Lobbyist registered with Legislature: Yes No

While it is a Senate tradition to encourage public testimony, time may not permit all persons wishing to speak to be heard at this
mesting. Those who do speak may be asked to limit their remarks so that as many persons as possible can be heard.

This form is part of the public record for this meeting. $-001 (10/14/14)




THE FLORIDA SENATE

APPEARANCE RECORD

{Detiver BOTH copies of this form to the Senator or Senate Professional Staff conducting the meeting)

'ADN'/ K 510/9 7§fé

! Meeting Date Bili Number {if applicable)

Topic "P\eﬁ# orotion 0§ Vetin }5} It Ie: hts Amendment Barcode (if applicable)
Name _[Aorbhncy Alber

Job Titte & ducnter

Address _/ 23 ﬂ,{jpgn (pu At Phone 561 798 - 3308
Street ’ ,
/R@ ved Polm Beoc lf\l Email A0/ é@f/@ {
City ! ’ State Zip 7

Speaking: | |For \/Against_. Information ~~ Waive Speaking: In Support | |Against

(The Chair will read this information into the record.)

Representing

Appearing at request of Chair: Yes X No Lobbyist registered with Legislature: | |Yes [ X|No

4
While it is a Senate tradition to encourage public testimony, time may not permit all persons wishing to speak to be heard at this
meeting. Those who do speak may be asked to limit their remarks so that as many persons as possible can be heard.

This form is part of the public record for this meeting. ' S-001 (10/14/14)




THE FLORIDA SENATE

APPEARANCE RECORD

L{/ / & ) } q (Deliver BOTH copies of this form to the Senator or Senate Professional Staff conducting the meeting) % E l/“‘ Z

" Mébeting Date Bill Number (if applicable)

Topic _ |/0 ‘ E@SWM Amendment Barcode (if applicable)
Name QZ@V\V &W

Job Title WT"MM

Address qu'j) U)‘g./w\ ady M Phone

%ﬂ&ﬁm W, 1 33;/’%/ Email

=

City " State
Speaking: For ﬂAgainst 1 Information Waive Speaking: In Support Against

(The Chair will read this information into the record.)
Representing 3 ‘6’ _p
4

Appearing at request of Chair: Yes No ~ Lobbyist registered with Legislature: Yes }[ No
While it is a Senate tradition to encourage public testimony, time may not permit all persons wishing to speak to be heard at this
meeling. Those who do speak may be asked to limit their remarks so that as many persons as possible can be heard.

This form is part of the public record for this meeting. S-001 (10/14/14)




THE FLORIDA SENATE =

APPEARANCE RECORD

L]L / g /\ éf (Deliver BOTH copies of this form to the Senator or Senate Professional Staff conducting the meeting) § E/[ . % %

_:,MeetjﬁﬁDate \/‘ Bilf Number (if applicable)
Topi(s \\ E‘Z)-@Leﬁ(”? 19 ‘\} 4& O1T M Q ( 6"\(—% Amendment Barcode (if applicable)
Name ( AUt 4 = ONS
Job Title ) __

Address 1 7o, B EEcl wed) CiRents N Phone 0 ® ~S®C7 104 47
Streef ._ ,
TAUNE s 0 FL 72,32 Email_OAYons i dh ey i,
City ‘ State Zip \ “J CHyy
Speaking: For MAgains’c Information Waive Speaking: In Support Against

(The Chair will read this information into the record.)

Representing

Appearing at request of Chair: Yes ' No Lobbyist registered with Legislature: Yes A No

While it is a Senate tradition to encourage public testimony, time may not permit all persons wishing to speak to be heard at this
meeting. Those who do speak may be asked to limit their remarks so that as many persons as possible can be heard.

This form is part of the public record for this meeting. S-001 (10/14/14)




THE FLORIDA SENATE

APPEARANCE RECORD

f & f E q (Detiver BOTH copies of this form to the Senator or Senate Professional Staff conducting the meeting) % E g’\ 0 % {;g
Meeting Date Bill Number (if applicable)
‘ v ﬂ%e . i? " “""(E A R 2%" %_“ e .
Topic DVEYS, TiadnT CStave T ) Amendment Barcode (if applicable)

Name %ﬁ\f’\ ﬁ@ \ ﬁg‘é\"’\@%@@%

Job Title B-% ¥ ¢ %’Q‘f@ O Q’ APV VA %:3 '@,,\5‘\ "‘L"’*l O S,
Address Phone 104 S0\ LB06
Streef .
("‘B 8 \ o é«é‘\ ?L@ Email
City™ State Zip
Speaking: For Agalnst Information Waive Speaking: In Support Against

(The Chair will read this information into the record. )

Representing e iﬁ\(& sm D vy @C C"{”e@k Ve g)uf \{?&k&f;% .

e

¥

Appearing at request of Chair; Yes No Lobbyist registered with Legislature: Yes | V| No

While it is a Senate tradition to encourage public testimon y, time may not permit all persons wishing to speak fo be heard at this
meeting. Those who do speak may be asked to limif their remarks so that as many persons as possible can be heard.

This form is part of the public record for this meeting. S-001 (10/14/14)




THE FLORIDA SENATE

/ / APPEARANCE RECORD

. ' 3 (Deliver BOTH copies of this form to the Senator or Senate Professionat Staff conducting the meeting) :_‘_P-,&_:’w y
415/ IS <AI0EL

'/ Meeting Date Bill NGmber (if applicable)

J
H
s

’

%
G

Topic jk A wﬁ@ A ;

Amendment Barcode (if applicable)

/ S .
Name / anjcg [ issinlerzR

Job Title __\ hvowiney e o {_{-:z{g,w a
Address 11290 doyel Tipe (i Phone
Streef ¢
/; -y . T iy ey # pyf . .
AENTAATA Nl I Email s ey dc emigne | con
City* | State Zip = ;
Speaking: For |« |Against Information Waive Speaking: In Support Against

(The Chair will read this information info the record.)

Representing ﬁ‘; i %2\{

. % >
Appearing at request of Chair: Yes [Z|No Lobbyist registered with Legislature: Yes |“INo

While it is a Senate tradition to encourage public testimony, time may not permit all persons wishing to speak to be heard at this
meeting. Those who do speak may be asked to limit their remarks so that as many persons as possible can be heard.

This form is part of the public record for this meeting. S-001 (10/14/14)




THE FLORIDA SENATE

. . APPEARANCE RECORD B
i | '\: \ ? % H {Deliver BOTH copies of this form to the Senator or Senate Professional Staﬁ conducting the meeting) % r) b ? (a
Y Iﬁ‘iee.t)'ng Dhte - , Bilt Number (if applicabte)

Amendment Barcode (if applicable)

Nol-S

Job Tme\fL_e/CPr&) L&*L/ X
Address Q lfﬁ) OM | Phoneﬂ‘}’? i '@ {"Klﬂ L\o
M L 3'5'7ﬂ’?) | EmailCae kﬂé\.@? (ﬁp&:bj

State Zip /L“sz
Speaklng Against Information Waive Speaking: In Support | ¢ |Against
(The Chair will read this information mto the record.)

I
Representing '\-;EZIZC q 0 KU‘JV(/L.(,/;—'& (‘hfl\g'p{ /44"'”C/~

Appearing at request of Chair: Yes No Lobbyist registered with Leglslature-. _|Yes 0

While it is a Senate tradition fo encourage public testimony, time may not permit all persons wishing to speak to be heard'at this
meeting. Those who do speak may be asked fo limit their remarks so that as many persons as possible can be heard.

This form is part of the public record for this meeting. $-001 (10/14/14)




THE FLORIDA SENATE

APPEARANCE RECORD

P o . {Deliver BOTH copies of this form to the Senator or Senate Professional Staff conducting the meeting)._.—4 i
Ak SF S I
w e, ’; (--.} 1 jf__.:{ .7Z.,/> ;;\-4...;. /\}
I Meéting Date ‘Bill Number (if applicable)
w,.fl A ;’";} :
. A
Topic ; A !ﬂ; Amendment Barcode (if applicable)
Yo o M
s ¥ T ’H/' % }rf"x _"' i "'1‘_ 4 r/\.
Name gn [Lhoe P A L))
f- 7 A R '
Job Title o /1) AAY) s /4 [/ CNDoJep]er o
Y N A " .{? B { 2 j SR
Address = [ | NG ff'*}*v!("iwf; [ ol | == i A / .
\S_:t}} ér,; — o 7o — .M ? ‘% o
J— % s A o 4 .
oy \5(/ ;—-\ {_ > ,,f.:) “ﬁ*:\ i“} Email
city” '/ _' ! State VT Zip T
Speaking: For Against Information Waive Speaking: In Support Against
/ k"\ o (The Chair will read this information into the record.)
. i 5y Lwl 5o N ;b ?/ """" Ay
wepresening N endale (/MNC a0\ R IKE -
t : A T ! 1T E L
Appearing at request of Chair: Yes No Lobbyist registered with Legislature: Yes No

While it is a Senate tradition to encourage public testimon y, tire may not permit all persons wishing to speak to be heard at this
meeting. Those who do speak may be asked fo limit their remarks so that as many persons as possible can be heard.

This form is part of the public record for this meeting. S-001 (10/14/14)




THE FLORIDA SENATE

APPEARANCE RECORD
), ﬁ}x{' ’; ?} 2 }Dehver BOTH copies of this form to the Senator or Senate Professional Staff conducting the meetrnglﬂ @ «} ?/
e ; C” L ﬁ A cwi M
Weeting Date Bill Number (if applicable)
Topic / ?) 5 ,_,E?,, VK{“ ;és" et / Z 74; ?’i / }“”‘5 = ( i Amendment Barcode (if applicable)

Name ?ﬁ‘ 5};} &L{Jf/

Job Tite VWit bov

e i L o e
Address _ 50010 Hilley oot ST Phone 740 2/2 ¢ 41( 3
Street N ) , L { p ,
Tolebussa Ft- 2257 % Email beb vack(TT ¢ ) que e
City State Zip
Speaking: For X\Against Information Waive Speaking: in Support Against
' (The Chair will read this information into the record.)
g /3 v ] ! R L e
Representing Big eud Vet tq Kiglds oqy o
) 4 . - Jj '\...._:J .
Appearing at request of Chair: Yes ><uNo Lobbyist registered with Legislature: Yes :><No

While it is a Senate tradition to encourage public testimony, time may not permit all persons wishing fo speak fo be heard at this
meeting. Those who do speak may be asked to limit their remarks so that as many persons as possible can be heard.

This form is part of the public record for this meeting. : S-001 (10/14/14)




THE FLORIDA SENATE

APPEARANCE RECORD
0 \ (Deliver BOTH copies of this form 1o the Senator or Senate Professional Staff conducting the meeting) ) . o
— \A S 2686
Meeting Date Bill Number (if applicable)
. — : 1 4
Topic \/ (VUG f4 WUZNQ Pz 4._( - S fg 70 O é Amendment Barcode (if applicable)

Name \‘,4:”/@—\(—' SALEV

Job Title ?O%WL_ EF({ZCTZ)L
Address 1343 W, FUMlore Phone ﬂbélw‘féf:? —7C6

Streel
TP = 221R7)  Email KB LEY A Accure g
City State Zip [

Speaking: For Against Information Waive Speaking: In Support Against

(The Chair will read this information into the record.)

Representing A C W TLORTOA- —
/

Appearing at request of Chair: Yesﬁ/ No Lobbyi'st registered with Legislature: //_ Yes No

While it is a Senate tradition to encourage public testimony, time may not permit all persons wishing to speak to be heard at this
meeting. Those who do speak may be asked to limit their remarks so that as many persons as possible can be heard.

This form is part of the public record for this meeting. : S-001 (10/14/14)




THE FLORIDA SENATE

APPEARANCE RECORD
o f & 19 {Deliver BOTH copies of this form to the Senator or Senate Professional Staff conducting the meeting) - T e
9-%-/4 SB-70%(
Meeting Date Bill Number (if applicable}
Topic Amendment Barcode (if applicable}
M"”’”:f g“ ;v< - g
Name 0 Wan L et od
. fm: T ;ﬂ“;
Job Title s{ 11
I/ TNy
Address (¥ (v N WY U _ Phone
Street g f .
A 121d7 |
a3 P E S Emall
City Stafe Zip
: 7 : , . , \
Speaking: For 3\ Against Information Waive Speaking: In Support Against
(The Chair will read this information into the record.)
Representing
Appearing at request of Chair: Yes No Lobbyist registered with Legislature: Yes No

While it is a Senate tradition to encourage public testimony, time may not permit all persons wishing to speak to be heard at this
meeting. Those who do speak may be asked fo limit their remarks so that as many persons as possible can be heard.
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INTRODUCER:  Senator Baxley

SUBJECT: Aircraft Liens
DATE: April 5, 2019 REVISED:
ANALYST STAFF DIRECTOR REFERENCE ACTION
1. Matiyow Knudson Bl Favorable
2. Davis Cibula JU Favorable
3. RC
Summary:

SB 1208 provides that a lien claimed for labor, services, fuel, or material supplied to an aircraft
is not a possessory lien. Therefore, a person claiming a lien for those items does not need to keep
the aircraft in his or her possession to enforce the lien.

The effective date of the bill is July 1, 2019.
Il. Present Situation:

A lien is a legal interest that a creditor has in someone else’s property to ensure payment of an
obligation. Many classifications and forms of liens exist today, including: a statutory lien which
exists by force of statute and not by an agreement between the parties; a judicial lien which is
obtained by judgment or other legal or equitable process; and a common-law lien, which was
granted by the common law and allows a person to keep possession of property that belongs to
someone else until certain demands made by the party in possession of the property, are met.*
Unlike an equitable lien in which the lienor did not have to keep possession of the property, a
party claiming a common law lien must have “independent and exclusive possession of the
property.”?

Possessory Liens
A possessory lien is only enforceable as long as the lienor retains possession of the property at

issue.®> When a lienor releases property on which he or she claims a possessory lien, he or she
loses the right to claim the lien. The Third District Court of Appeal addressed this issue in

1 BLACK’S LAW DICTIONARY (10th ed. 2014). A mechanic’s lien secures payment for materials or labor that were supplied in
improving or repairing real or personal property.

234 FLA. JUR 2D LIENS ss. 3 and 4 (2009).

3 Commercial Jet, Inc. v. U.S. Bank, N.A., 45 So. 3d 887 (3d DCA 2010).
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Commercial Jet, Inc., v. U.S. Bank, N.A. Commercial Jet provided maintenance and repair work
on a Boeing 767 aircraft, then returned the airplane to its operator who put the airplane back into
service. After relinquishing possession of the aircraft, Commercial Jet recorded a claim of lien
for the unpaid balance pursuant to ss. 713.58 and 329.51, F.S. The trial court and the appellate
court held that the type of lien authorized by the statutes was a possessory lien. As a result,
Commercial Jet could not foreclose its purported lien because it did not have possession of the
aircraft.*

Aircraft Liens

Recording, Generally

The U.S. Congress passed the Federal Aviation Act (Act) in 1958.° The Act requires a civil
aircraft® lien to be recorded with the Federal Aviation Administration’ (FAA).8 Until an aircraft
lien is recorded with the FAA, it is valid only against those with actual notice of the lien.® The
purpose of the recording provision was to create a central clearinghouse for the recording of liens
affecting civil aircraft in the United States so that a person would know where to find the
information.'® However, the Act preempted state law only as to the priority of liens, meaning a
state could impose requirements affecting the enforceability and validity of liens within that
state.!* Further, in 1981, the FAA took the position that aircraft liens could only be recorded with
the FAA if the state law creating the lien allows for the creation or perfection of a lien in this
way.*? Currently, the FAA records liens claimed in thirty-six states, including Florida.*® Florida
specifically provides that no lien affecting title to a civil aircraft is valid until such lien is
recorded with the FAA.*

4 In criticizing the majority opinion in Commercial Jet, the dissent stated:

Section 329.51, Florida Statutes, clearly provides that a lien for repairs on an aircraft such as the one in this
case is perfected simply by recording a claim of lien within ninety days of the services rendered, as the
appellant did in this case. The majority holding that following that provision did not have the effect
specifically provided by the legislature is in conflict with just about every canon of legislative interpretation
thereis . ...

Id. at 889 (Schwartz J., dissenting).

5 Creston Aviation, Inc. v. Textron Financial Corp., 900 So. 2d 727 (Fla. 4th DCA 2005).

6 «Aircraft” means any contrivance invented, used, or designed to navigate, or fly in, the air. 49 USC § 40102(a)(g).

" The Federal Aviation Administration of the Department of Transportation regulates civil aviation and U.S. commercial
space transportation, maintains and operates air traffic control and navigation systems for civil and military aircrafts, and
develops and administers programs relating to aviation safety and the National Airspace System. See The Federal Register,
Federal Aviation Administration, https://www.federalregister.gov/agencies/federal-aviation-administration.

8 See 49 U.S.C. § 44107, see also Creston, 900 So. 2d at 729.

9 See 49 U.S.C. § 44108; see also id.

10 See id. (citing Aircraft Trading & Servs., Inc. v. Braniff, Inc., 819 F. 2d 1227 (2d Cir. 1987.

11 See id. at 730 (citing Philko Aviation, Inc. v. Shacket, 103 S. Ct. 2476 (1983)).

12 Federal Aviation Administration, Artisan Liens on Aircraft; Recordability, 70 FR 59800 (Oct. 13, 2005)
https://www.federalregister.gov/documents/2005/10/13/05-20467/artisan-liens-on-aircraft-recordability (last visited Mar. 23,
o

14 Section 329.01, F.S.
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Lien for Landing

The governing body of a publicly owned and operated airport may claim a lien upon an aircraft
landing at the airport for all unpaid fees and charges for the use of the airport’s facilities after
demanding payment for the fees and charges from the aircraft’s owner or operator.*® A lien for
landing is a possessory lien that attaches to any aircraft, at the airport, owned or operated by the
person owing the charges and fees.*®

A lien for landing is enforced in the same manner as a warechouseman’s'’ lien that is by public or

private sale of the aircraft after notification to all persons known to claim an interest in the

aircraft.'® The notification must be delivered by certified mail or in person and include:

e An itemized statement of the amount due;

e A description of the aircraft;

e A demand for payment within a specified time; and

e A conspicuous statement that unless the claim is paid within the specified time, the goods
will be sold at a specified time and place.®

Following the expiration of the timeframe given for payment in the notice, the lienor must
publish an advertisement for two consecutive weeks in a newspaper of general circulation where
the sale is to occur.?’ The advertisement must state:

e A description of the aircraft;

e The name of the person on whose account the aircraft is held; and

e The time and place of the sale.?

Lien for Fuel, Labor, Services, or Material

A person who provides fuel for an aircraft may claim a lien on the aircraft for any unpaid fuel
charges.?? A person who performs labor or services on or for an aircraft may claim a lien on the
aircraft for any unpaid costs for the labor or services performed and for the materials used.?

A lien for fuel, labor, services, or material under ss. 329.41 or 713.58, F.S., is a possessory lien.?*
To enforce the lien, a lienor must record a verified lien notice with the clerk of the circuit court
in the county where the aircraft was located at the time the fuel, labor, services, or material was
last provided.?® The notice must be recorded within 90 days after the date the fuel, labor,
services, or material was last furnished and must state:

e The name of the lienor;

e The name of the aircraft’s owner;

15 Section 329.40(1), F.S.

16 Section 329.40(2), F.S.

17 “Warehouse” means a person engaged in the business of storing the goods of others for hire. S. 677.102(1)(m), F.S.
18 Sections. 329.40(1) and 677.210(1) and (2), F.S.

19 Section 677.210(2), F.S.

20 Section 677.210(2)(F), F.S.

2 d.

22 Section 329.41, F.S.

23 Section 713.58(1), F.S.

24 Section 713.58(3), F.S.; see also Commercial Jet, Inc. v. U.S. Bank, N.A., 45 So. 3d 887 (3d DCA 2010)..
25 Section 329.51, F.S.
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e A description of the aircraft;
e The amount for which the lien is claimed; and
e The date the expenditure was completed.?®

Il. Effect of Proposed Changes:

The bill expressly states that possession of an aircraft is not required to perfect a lien claimed
under ss. 329.41 and 713.58, F.S., for labor, services, fuel, or material furnished to an aircraft.
This change essentially supersedes the opinion of the Second District Court of Appeal in
Commercial Jet, Inc. v. U.S. Bank, N.A.

The bill does not affect the possessory nature of liens for labor or services to other property
claimed under s. 713.58, F.S.,%’ or liens for landing claimed under s. 329.40, F.S. These liens
remain possessory liens unless categorized otherwise in statute.

The bill takes effect July 1, 2019.
V. Constitutional Issues:

A. Municipality/County Mandates Restrictions:

None.
B. Public Records/Open Meetings Issues:
None.
C. Trust Funds Restrictions:
None.
D. State Tax or Fee Increases:
None.
E. Other Constitutional Issues:

None identified.
V. Fiscal Impact Statement:
A. Tax/Fee Issues:

None.

2% |d.
2 E.g., a lien claimed under s. 718.58, F.S., for labor or services performed on a motor vehicle.
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B. Private Sector Impact:

A person enforcing a lien for fuel, labor, services, or material furnished to an aircraft
would be allowed to release the aircraft to the owner or operator. This may make it easier
for a lienor to recover money owed to him or her without keeping a commercial aircraft
out of service and potentially disrupting commercial air travel. This may also allow the
owner or operator of an aircraft on which a lien is claimed to keep using the aircraft while
he or she works to satisfy the lien.

C. Government Sector Impact:
None.
VI. Technical Deficiencies:
None.
VII. Related Issues:
None.
VIII. Statutes Affected:

This bill substantially amends the following sections of the Florida Statutes: 329.41 and 329.51.

IX. Additional Information:

A. Committee Substitute — Statement of Changes:
(Summarizing differences between the Committee Substitute and the prior version of the bill.)
None.

B. Amendments:
None.

This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate.
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By Senator Baxley

12-01238-19 20191208

A bill to be entitled
An act relating to aircraft liens; amending ss. 329.41
and 329.51, F.S.; specifying that a lienor is not
required to possess an aircraft to perfect certain

liens; providing an effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Section 329.41, Florida Statutes, is amended to
read:

329.41 Lien for fuel furnished to aircraft.—A person who
has furnished fuel to an aircraft has a lien upon the aircraft

for any unpaid fuel charges and possession of the aircraft is

not required in order to perfect such lien. The lien is

enforceable in the same manner as provided in s. 329.51.

Section 2. Section 329.51, Florida Statutes, is amended to
read:

329.51 Liens for labor, services, fuel, or material
expended upon aircraft; notice.—Any lien claimed on an aircraft
under s. 329.41 or s. 713.58 is enforceable when the lienor
records a verified lien notice with the clerk of the circuit
court in the county where the aircraft was located at the time
the labor, services, fuel, or material was last furnished. The

lienor is not required to possess the aircraft to perfect such

lien. The lienor must record such lien notice within 90 days
after the time the labor, services, fuel, or material was last
furnished. The notice must state the name of the lienor; the

name of the owner; a description of the aircraft upon which the

lienor has expended labor, services, fuel, or material; the

Page 1 of 2
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12-01238-19 20191208
amount for which the lien is claimed; and the date the
expenditure was completed. This section does not affect the
priority of competing interests in any aircraft or the lienor’s
obligation to record the lien under s. 329.01.

Section 3. This act shall take effect July 1, 2019.

Page 2 of 2
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COMMITTEES:

Ethics and Elections, Chair

Appropriations Subcommittee on Education
Education

Finance and Tax

Health Poficy

Judiciary

JOINT COMMITTEE:
Joint Legislative Auditing Committee

SENATOR DENNIS BAXLEY
12th District

April 2, 2019

The Honorable Chairman David Simmmons
404 Senate Office Building

Tallahassee, FL. 32399

Dear Chairman Simmons,

I would like to request SB 1208 Aircraft Liens be heard in your next Banking and Insurance
committee meeting.

This bill allows a person who has furnished fuel to an aircraft to have a lien upon the aircraft for
any unpaid fuel charges and the possession of the aircraft is not required in order to perfect such
lien.

I appreciate your favorable consideration.

Onward & Upward,

/{;‘Z@u_; /\‘ 4 e e

Senator Dennis Baxley
Senate District 12

DKB/dd

cc: Tom Cibula, Staff Director

320 Senate Office Building, 404 South Monroe St, Tallahassee, Florida 32399-1100 » (850) 487-5012
Email baxley.dennis@fisenate.gov

Bill Galvano David Simmons
President of the Senate President Pro Tempore
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SUBJECT: Assignment of Consumer Debts
DATE: April 10, 2019 REVISED:
ANALYST STAFF DIRECTOR REFERENCE ACTION
1. Matiyow Knudson Bl Fav/CS
2. Davis Cibula JU Fav/CS
3. RC

Please see Section IX. for Additional Information:

COMMITTEE SUBSTITUTE - Substantial Changes

Summary:

CS/CS/SB 1034 clarifies what the term “action” means because of the confusing way it is used in

a statute governing the assignment and collection of consumer debts. After an assignee provides

a written notice to a debtor that he or she has been assigned a debt, and the debt is in default, the

assignee is prohibited from taking any “action” to collect on the debt for at least 30 days. The bill

clarifies that, during the 30-day period, the assignee may:

e Provide the disclosure required under federal law by stating that he or she is a debt collector
who is attempting to collect a debt and that any information obtained from the debtor will be
used for that purpose.

e Provide written notice required by federal law by informing the consumer of the amount of
the debt, the name of the creditor, and other statements including the consumer’s right to
dispute the validity of the debt or request additional information.

e Communicate with the debtor if the debtor initiates the communication.

e Accept payment from the debtor if the debtor initiates the payment.

The assignee, as a real party in interest, may bring an action in a court of competent jurisdiction
to collect a debt in default. However, that action may not be brought sooner than 30 days after
the assignee has given written notice of the assignment to the debtor.

The bill takes effect July 1, 2019.
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. Present Situation:
Consumer Debt Collection

Chapter 559, part VI (“Part VI”), F.S., regulates the collection of consumer debts and requires
consumer collection agencies to be registered with the Office of Financial Regulation. Part VI
enumerates the powers and duties of the Office; sets forth licensure requirements; specifies
prohibited practices; prescribes grounds for disciplinary action and administrative remedies; and
authorizes civil and judicial enforcement actions. The provisions of part VI do not limit or
restrict the applicability of the federal Fair Debt Collection Practices Act. The provisions of part
VI are in addition to the requirements and regulations of the Federal Act. In the event of any
inconsistency between any provision of part VI and any provision of the Federal Act, the
provision which is most protective of the consumer or debtor will prevail.?

Assignment of Consumer Debts

Florida Law

The portion of the Florida Consumer Collections Practices Act contained in s. 559.715, F.S.,
allows a creditor to assign a consumer debt to another for collection; however, the assignee must
give the debtor written notice of the assignment as soon as practical after the assignment is made,
but at least 30 days before any action to collect the debt. Pursuant to s. 559.715, F.S., the
assignee is a real party in interest and may bring an action to collect a debt that has been assigned
to the assignee and is in default. Actions triggering the 30-day notification requirement would
include both informal and formal actions. Hence, actions ranging from filing a civil action in
court to collect the debt to simply communicating with the debtor to collect the debt would
trigger this requirement.

Federal Law

The Federal Fair Debt Collections Practices Act requires a debt collector, within 5 days after the
initial communication with a consumer in connection with the collection of any debt, to notify
the debtor of the details of the debt including, the amount of the debt, name of creditor, and
rights to dispute the debt.? Furthermore, in each communication to a debtor, a debt collector is
required to include a statement that the “debt collector is attempting to collect a debt . . . .”*
Under federal law, the consumer has the right to dispute the validity of the debt within 30 days
after receipt of the notice. The failure of a consumer to dispute the validity of a debt may not be
construed by a court as an admission of liability.®

! The Federal Fair Debt Collection Practices Act is set forth at 15 U.S.C. ss. 1692 et seq. Many of the provisions of the Fair
Debt Collection Practices Act are similar to the Florida Consumer Collection Agency Act. There are some key consumer and
regulatory provisions not included under Florida’s act: such provisions pertain to communications in connection with debt
collection; acquisition of location information; false or misleading representations; unfair practices; validation of debts; and
the furnishing of deceptive forms.

2 Section 559.552, F.S.

$15U.S.C. s. 1692g.

415 U.S.C. s. 1692e(11).

515 U.S.C. s. 16929g(a).
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Conflict Between Florida and Federal Law

The Florida Consumer Collections Practices Act appears to create a conflict for the debt collector
because it requires the debt collector to provide notice of an assignment of debt at least 30 days
before taking any action to collect the debt. However, the Federal Fair Debt Collections Practices
Act requires a debt collector, within 5 days of the initial communication with the consumer, to
give a debtor notice which includes information about the debt and their rights to dispute the
debt. The Office of Financial Regulation believes that giving the notice required in the Federal
Fair Debt Collections Practices Act is a violation of the Florida Consumer Collections Practices
Act because it constitutes an “action to collect the debt” and is sent within the 30-day window of
prohibited action.®

Il. Effect of Proposed Changes:

Currently, when a creditor assigns the right to collect a debt to an assignee, the assignee must
give 30 days’ notice to the debtor before taking any action to collect on the debt. The word
“action” has created confusion as to what the debt collector may rightfully do without running
afoul of restrictions imposed by law. The bill clarifies that, during the 30-day period after the
assignee has provided written notice to the debtor, the assignee may:

e Provide the disclosure required by 15 U.S.C. s. 1692e(11)” which states that he or she is a
debt collector who is attempting to collect a debt and that any information obtained from the
debtor will be used for that purpose.

e Provide written notice required by 15 U.S.C. s. 1692g® which states that the assignee must
inform the consumer of the amount of the debt, the name of the creditor, and the consumer’s
right to dispute the validity of the debt and request additional information.

e Communicate with the debtor if the debtor initiates the communication.

6 Office of Financial Regulation, 2019 Agency Legislative Bill Analysis of SB 1034 (March 14, 2019)
http://abar.laspbs.state.fl.us/ABAR/Attachment.aspx?1D=28333.

715 U.S.C. s. 1692¢(11) states:

A debt collector may not use any false, deceptive, or misleading representation or means in connection with the collection of
any debt. Without limiting the general application of the foregoing, the following conduct is a violation of this section:

(11) The failure to disclose in the initial written communication with the consumer and, in addition, if the initial
communication with the consumer is oral, in that initial oral communication, that the debt collector is attempting to collect a
debt and that any information obtained will be used for that purpose, and the failure to disclose in subsequent
communications that the communication is from a debt collector, except that this paragraph shall not apply to a formal
pleading made in connection with a legal action.

815 U.S.C. s. 16929 states:

(a) Notice of debt; contents

Within five days after the initial communication with a consumer in connection with the collection of any debt, a debt
collector shall, unless the following information is contained in the initial communication or the consumer has paid the debt,
send the consumer a written notice containing--

(1) the amount of the debt;

(2) the name of the creditor to whom the debt is owed;

(3) a statement that unless the consumer, within thirty days after receipt of the notice, disputes the validity of the debt, or any
portion thereof, the debt will be assumed to be valid by the debt collector;

(4) a statement that if the consumer notifies the debt collector in writing within the thirty-day period that the debt, or any
portion thereof, is disputed, the debt collector will obtain verification of the debt or a copy of a judgment against the
consumer and a copy of such verification or judgment will be mailed to the consumer by the debt collector; and

(5) a statement that, upon the consumer's written request within the thirty-day period, the debt collector will provide the
consumer with the name and address of the original creditor, if different from the current creditor.
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VI.

Accept payment from the debtor if the debtor initiates the payment.

The assignee, as a real party in interest, may bring an action in a court of competent jurisdiction
to collect a debt in default. However, that action may not be brought sooner than 30 days after

the assignee has given written notice of the debt to the debtor.

The effective date of the bill is July 1, 2019.

Constitutional Issues:

A.

Municipality/County Mandates Restrictions:

None.

Public Records/Open Meetings Issues:

None.
Trust Funds Restrictions:

None.

State Tax or Fee Increases:

None.

Other Constitutional Issues:

None identified.

Fiscal Impact Statement:

A.

Tax/Fee Issues:
None.
Private Sector Impact:

None.

Government Sector Impact:

None.

Technical Deficiencies:

None.
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VII.

VIII.

Related Issues:

None.

Statutes Affected:

This bill substantially amends section 559.715 of the Florida Statutes.

Additional Information:

A.

Committee Substitute — Statement of Substantial Changes:
(Summarizing differences between the Committee Substitute and the prior version of the bill.)

CS by Judiciary on April 8, 2019:

The committee substitute differs from the underlying bill by specifying four things the
assignee may legally do during the 30-day period after notifying the debtor of the
assignee’s intent to collect on the debt and before he or she may file an action in court
against the debtor. In general terms, the assignee is permitted to provide disclosure
provisions and notice provisions to the debtor in compliance with federal law,
communicate with the debtor if the debtor initiates the communication, and accept
payment from the debtor if the debtor initiates the payment. Please see “IIl. Effect of
Proposed Changes” above for more specific information.

CS by Banking and Insurance on March 25, 2019:

The CS removes the term “legal” action and clarifies that “action” does not include a
communication or disclosure required by law or communication or payment insinuated
by the debtor.

Amendments:

None.

This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate.
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Florida Senate - 2019 COMMITTEE AMENDMENT
Bill No. CS for SB 1034

| ITHRAR <=

LEGISLATIVE ACTION
Senate . House
Comm: RCS
04/10/2019

The Committee on Judiciary (Gruters) recommended the following:
Senate Amendment (with title amendment)

Delete lines 12 - 23

and insert:

(1) If a creditor assigns Fhis—part—does—not—prohibit—Ethe

assigament—by a—~erediter—of the right to bill and collect a
consumer debt—Hewewer, the assignee must give the debtor
written notice of such assignment as soon as practical after the

assignment is made. If the debt is in default, the written

notice of such assignment must be made+—kwt at least 30 days

before the assignee takes any action to collect the debt.
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Notwithstanding such 30-day period, for a debt that is in

default, the assignee may:

(a) Provide the disclosure required by 15 U.S.C. s.
1692e (11) .
(b) Provide the notice required by 15 U.S.C. s. 1692g.

(c) Communicate with the debtor so long as the debtor

initiates the communication.

(d) Accept payment from the debtor so long as the debtor

initiates the payment.

(2) The assignee is a real party in interest and may bring

an action in a court of competent jurisdiction to collect a debt

that has—been—assigred—+to—+the—assigree—and is in default. Such

action is subject to the 30-day period specified in subsection

================= T I TLE AMENDMEN T ================
And the title is amended as follows:
Delete lines 3 - 5
and insert:
amending s. 559.715, F.S.; authorizing an assignee to
take certain actions for debts that are in default;
revising when an assignee may bring an action to
collect a debt; specifying that such action is subject

to certain requirements; providing an effective date.
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Florida Senate - 2019 CS for SB 1034

By the Committee on Banking and Insurance; and Senator Gruters

597-03481-19 20191034cl
A bill to be entitled
An act relating to assignment of consumer debts;
amending s. 559.715, F.S.; specifying that certain
communications, disclosures, and payments do not

constitute an action; providing an effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Section 559.715, Florida Statutes, is amended to
read:

559.715 Assignment of consumer debts.—

(1) This part does not prohibit the assignment, by a
creditor, of the right to bill and collect a consumer debt.
However, the assignee must give the debtor written notice of
such assignment as soon as practical after the assignment is
made, but at least 30 days before any action to collect the

debt. For the purpose of this subsection, the term “action” does

not include a communication or disclosure required by law and

does not include any communication or payment initiated by the
debtor.

(2) The assignee is a real party in interest and may bring
an action to collect a debt that has been assigned to the
assignee and is in default.

Section 2. This act shall take effect July 1, 2019.
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THE FLORIDA SENATE
COMMITTEES:

Tallahassee, Florida 32398-1100 Commerce and Tourlsm, Chair
Finance and Tax, Vice Chair
Appropriations Subcommiltee on Crinsinal
and Civil Justice
Banking and Insurance

JOINT COMMITTEE:
Joint Committee on Public Counsel Gversight

SENATOR JOE GRUTERS
23rd District

April 1, 2019

The Honorable David Simmeons, Chair
Judiciary Commitiee

515 Knott Building

404 South Monroe Street

Tallahassee, FLL 32399-1100

Dear Chair Simmons:

I am writing to request that Senate Bill 1034, Assignment of Consumer Debt be placed on the
agenda of the next Judiciary meeting.

Should you have any questions regarding this bill, please do not hesitate to reach out to me.
Thank you for your timne and consideration.

Warm regards,

Joe Gruters

cc: Tom Cibula, Staff Direpctor
Joyce Butler, Committee Administrative Assistant

REPLY TO: .
0 381 [nterstate Boulevard, Sarasota, Florida 34240 (941} 378-6309
1 324 Senate Building, 404 South Monroe Street, Tallahasses, Florida 32399-1100 (850} 487-5023

Senate's Webslte: www.flsenale.gov

BILL GALVANC DAVID SIMMONS
Prosident of the Senate President Pro Tempore




THE FLORIDA SENATE

APPEARANCE RECORD

§ /

/ ’ Foer g e (Deliver BOTH copies of this form to the Senator or Senate Professional Staff conducting the meeting) ‘j Cﬁ >, i j’
o A // _
i T
;“Meet{ﬁg Date’ Bill Number (if applicable)
/
Topic ’“"* Q) W t’* A\ /‘L”‘*« £ E/d k‘(’” L-}L? ('j} g i Amendment Barcode (if applicable)

g
Name Z\% ﬁs G \i/i - &f""‘i””‘* =
Job Title ffl ngﬂ, Ady

o d ’:} ("“”'f.“ EPr "R v
Address {/‘pf A 3 } }} {) UF 5 > L. Phone (5 f?')éf i}‘fz 312}
Street .
~ /4 N 5:&1/\{545 - S2303 Emaidliv wf& He ?’;u{?’
City T State Zip o ”}
Speaking: For 1\/|Against Information Waive Speaking: in Support Against

¥

{ The Chair will read this mformat;on into the record.)

) .j;;i | . ) \wih"
Representing f"j LJ )"”i\l } i’ vl TOND Q ..... OV S L - f \f{ Iy, "\
— Y
\INo - Lobbyist registered with Legislature: '\/ Yes No

While it is a Senate tradition to encourage public testimony, time may not permit all persons wishing to speak to be heard at this
meeting. Those who do speak may be asked (o limit their remarks so that as many persons as possible can be heard.

Appearing at request of Chair: Yes

This form is part of the public record for this meeting. _ . S-001 (10/14/14)




THE FLORIDA SENATE

o APPEARANCE RECORD
AN \ o (Deliver BOTH copies of this form to the Senator or Senate Professional Staff conducting the meeting)
/ | 9(/; (7 fOF %
Meet;r‘ig Date Bit Number {if applicable)
Topic \B/( Q:é (m _______ ; ( JR’(? Amendment Barcode (if applicable)

N a m e ” _;55..:-.- ::::. % 4 [

] ‘g?i ¥

Job Title g\,} d Y‘“Zﬂ"j Loocl
Address /OQ( f};@m&% o 'j/"" 1 Z{ﬁ Phone D¢ ZZ’ Cf

M < jbic}-} Email (Qéimﬁﬁu é?gi{éfmizwx’ Ce.
Cfty ! State Zip
Speaking: For i‘\j Agalnst Information Waive Speaking: In Support Against

(The Chair will read this information into the record.)
Representing ﬁ ovi i% >¢méﬁfﬁf A’i’ S e ;(A G
f",

7/ -
Appearing at request of Chair: Yes \‘>5.~No Lobbyist registered with Legislature: ,,a>< Yés No

f’
While it is a Senate tradition to encourage pubho testimony, time may not permit all persons wishing to speak to be heard at this
meeting. Those who do speak may be asked to limit their remarks so that as many persons as possible can be heard.

This form is part of the public record for this meeting. S-001 (10/14/14)




THE FLORIDA SENATE

% APPEARANCE RECORD
[

U {Detiver BOTH copies of this form to the Senator or Senate Professional Staff conducting the meeting) / _% Z/

Mei ting Date Bill Nurriber (if bpplicable)

Topic pﬁ 55 07/[ M&L/@ﬂ / ﬁ?/t%_ f WL~ ﬂp H Amendment Barcode (if applicable)
Name : S@mxi:@\b\?l

Job Title / f)lob%l%b / M—\-Jﬂn%//
Address /0( LPMMJL,/ /S\}J ;Q"i@yé)hone } umf*O’ZO;

Stree
¥e: WD%/ PK/ %} Cﬂ@ Email :]\AJ \bM@QL Lzue%[&i\
City State
Speaking: [ or Against Information Waive Speaking: In Support Agamst

(The Chair wﬂl read this information into the record.)
Z

Representing q:{OQJC/T (O @C:/id\(g P@g/éod’ﬁ(ﬁw

Appearing at request of Chair: Yes | | _No Lobbyist registered with Legislature: | },es/ No

AN

While it is a Senate fradition to encourage public testimony, time may not permit all persons wishing to speak to be heard at this
meeting. Those who do speak may be asked to limit their remarks so that as many persons as possible can be heard.

This form is part of the public record for this meeting. S-001 (10/14/14)




THE FLORIDA SENATE

- APPEARANCE RECORD

H H i [ e ij
f . { (Deliver BOTH copies of this form to the Senator or Senate Professional Staff conducting the meeling) / / [ L,Yf
Lo f f' i { ,.»' \“
Meétmg Bill Number (if applicable)
i e \
~ . ; { / S | I ‘&"’s Lo
TOpIC ‘ iy "z Toos f’ , S ALY RS g W 5‘/3’..? | Amendment Barcode (if applicable}
,\..wim—""’ i‘-;:_ ; 3 lr/ o
Name _ J/f £§ OS¢
Con i
) < Al s A g I ! j Ll .f .
Job Title b LTRVE L g e
T i - i ’ ! i 1 .
a} i . s o . ¢ ) }"‘ \3 ._,_’,‘? ,:7 :__ﬁ? P /‘ ('f {F" .....
Address S @ 5’/ A {/ £y {é{f{ﬁi ¢ [ Phone _, J10> 877 e ¢
Street / o L _.
- _fm:?,m ..... = q ' . " e " I A T W
g,f f /f g’u{f}/ /Z Y J}[f‘ / .Ema” [f,u’?%ig o o /; . /i{ lis, {(ng
City State Zip ' (. =
Speaking: For Against Information ' Waive Speaking: In Support ti Against
_ (The Chair will read this information into the record.)
- /; - /:} 5o, H 7{/72 R
Representing f’wf Ly Py K/Zfaf [+ fﬂ/’\? oy TV /4 7571?5»/"5
. . <3 o o AN
Appearing at request of Chair: Yes LMo Lobbyist registered with Legislature: L \&Yes _iNo

While it is a Senate tradition to encourage public testimony, time may not permit all persons wishing to speak to be heard at this
meeting. Those who do speak may be asked to limit their remarks so that as many persons as possible can be heard.

This form is part of the public record for this meeting. SR S-001 (10/14/14)



The Florida Senate

BILL ANALYSIS AND FISCAL IMPACT STATEMENT

(This document is based on the provisions contained in the legislation as of the latest date listed below.)

Prepared By: The Professional Staff of the Committee on Judiciary

BILL: CS/SB 920

INTRODUCER: Criminal Justice Committee and Senator Pizzo

SUBJECT: DNA Database
DATE: April 5, 2019 REVISED:
ANALYST STAFF DIRECTOR REFERENCE ACTION
1. Cellon Jones ClJ Fav/CS
2. Cibula Cibula JU Favorable
3. RC

Please see Section IX. for Additional Information:

COMMITTEE SUBSTITUTE - Substantial Changes

Summary:

CS/SB 920 revises the legislative intent found in s. 943.325(1)(b), F.S., the statute establishing a
statewide DNA database. In establishing the database, the Legislature expressed the intent that

a match between casework evidence DNA samples from a criminal investigation
and DNA samples from a state or federal DNA database of certain offenders may
be used to find probable cause for the issuance of a warrant to obtain the DNA
sample from an offender.

As revised by the bill, the legislative intent states that the Legislature intends for matches
between casework evidence DNA samples and DNA databases of offenders to be used for an
additional purpose—finding probable cause to obtain a warrant for an offender’s arrest.

The bill may reduce costs to establish probable cause to arrest a person based on DNA evidence
by eliminating a perceived requirement that multiple DNA tests are necessary to establish
probable cause.

The bill is effective July 1, 2019.
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Il. Present Situation:
Using DNA to Solve Crimes

A person’s unique Deoxyribonucleic acid (DNA) profile is present in bodily fluids, a strand of

hair, and even skin cells.! Because a perpetrator often leaves DNA at the scene of a crime, that

DNA evidence can be used to aid in solving crimes in two ways:

e In cases where there is a suspect, by comparing the suspect’s DNA (known sample) to DNA
evidence collected at the crime scene (unknown sample); and

e If there is no known suspect, by comparing DNA evidence gathered at the crime scene to
DNA database profiles to help identify the perpetrator if he or she has a sample in a
database.?

Forensic crime laboratories extract and analyze DNA found at a crime scene. To identify the
DNA contributor, the crime scene DNA profile must be matched either to a known suspect or to
a DNA profile stored in a database.® Accurate identification depends upon factors such as:

e The quality of the DNA sample;

e The number of genetic markers analyzed;

e Whether the sample was prepared properly; and

e The ability of those doing the analysis to interpret the results.

All 50 states and the federal government have laws requiring the collection of DNA samples
from some category of offenders. There currently exists a network of local, state, and federal
DNA databases available to law enforcement agencies for the purpose of comparing crime scene
evidence to DNA profiles. State DNA profiles are sent to the National DNA Index System. This
national database can be searched using a technology platform, developed by the Federal Bureau
of Investigation, known as the Combined DNA Index System (CODIS).®

CODIS searches the national database system weekly and, if there is a match between a crime
scene DNA sample and a DNA database profile, the agency that submitted the profile is notified,
making it possible to link suspects to unsolved crimes.® CODIS is also capable of linking DNA
evidence from crime scenes in different locations, potentially aiding multi-jurisdictional
cooperation in solving crimes attributable to serial offenders.’

! William Harris, HowStuffWorks, How DNA Evidence Works, Jan. 18, 2001, available at
https://science.howstuffworks.com/life/genetic/dna-evidence2.htm (last visited Apr. 5, 2019).

2 United States Department of Justice, Advancing Justice through DNA Technology: Using DNA to Solve Crimes, updated
March 7, 2017, available at https://www.justice.gov/archives/ag/advancing-justice-through-dna-technology-using-dna-solve-
crimes.

3 See note 1, supra.

4 Stephen Leahy, Alleged Golden State Killer Busted by DNA. But are Tests 100% Accurate?, NATIONAL GEOGRAPHIC,
Apr. 25, 2018, available at https://news.nationalgeographic.com/2018/04/dna-testing-accuracy-golden-state-killer-science-
spd/.(last visited Apr. 5, 2019). *Note, this link contains a graphic video of an autopsy.

5 1d.

61d.

" Federal Bureau of Investigation, Combined DNA Index System (CODIS), available at
https://www.fbi.gov/services/laboratory/biometric-analysis/codis (last visited Apr. 5, 2019)
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Current Law

Section 943.325, F.S., created the DNA database within the Florida Department of Law
Enforcement (FDLE) in 1989, and required persons convicted of certain sex crimes to provide
blood samples to be tested for genetic markers for the purpose of personal identification of the
person submitting the sample.® The results from the blood samples were then entered into a DNA
database maintained by the FDLE to be available in a statewide automated personal
identification system for classifying, matching, and storing DNA analyses.®

Since its creation, the statewide DNA database has evolved to the point where the FDLE now

accepts oral swab samples (known samples) from qualifying offenders, which means any person

meeting two criteria:

(1) a person who is:

e Committed to a county jail;

e Committed to or under the supervision of the Department of Corrections, including persons
incarcerated in a private correctional institution;

e Committed to or under the supervision of the Department of Juvenile Justice;

e Transferred to this state under the Interstate Compact on Juveniles, part XIII of ch. 985, F.S.;
or

e Accepted under Article IV of the Interstate Corrections Compact, part I11 of ch. 941, F.S.; ¥
and

(2) a person who is:

o Convicted of any felony offense or attempted felony offense in this state or of a similar
offense in another jurisdiction;

o Convicted of a violation of ss. 784.048, 810.14, 847.011, 847.013, 847.0135, or 877.26,
F.S., or an offense that was found, pursuant to s. 874.04, F.S., to have been committed for
the purpose of benefiting, promoting, or furthering the interests of a criminal gang as
defined ins. 874.03, F.S.;* or

o Arrested for any felony offense or attempted felony offense in this state.?

The collection of samples from a person booked into a jail, correctional facility, or juvenile
facility for a felony has been a phased-in process. The process started in January 2011 with the
last phase slated to begin January 1, 2019, subject to sufficient funding appropriations passed by
the Legislature and approved by the Governor.*3

8 Ch. 89-335, Laws of Fla.

°1d.

10 Section 943.325(2)(g)1.a.-e., F.S.

11 These offenses are: stalking; voyeurism; certain acts in connection with obscene, or lewd, materials; renting, selling, or
loaning harmful motion pictures, exhibitions, shows, presentations, or representations to minors; computer pornography,
prohibited computer usage, or traveling to meet a minor; direct observation, videotaping, or visual surveillance of customers
in a merchant’s dressing room; and criminal gang related offenses.

12 Section 943.325(2)(g)2.a.-c., F.S.

13 Section 943.325(3)(b), F.S.
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Legislative Intent in Section 943.325, F.S.

Section 943.325(1)(b), F.S., contains legislative findings approving the use of a DNA match
between crime scene evidence and a DNA database sample match to establish probable cause for

a judge to issue a search warrant to obtain a suspect’s DNA (known) sample. Section
943.325(1)(b), F.S., states:

The Legislature also finds that upon establishment of the Florida DNA database a match
between casework evidence DNA samples from a criminal investigation and DNA
samples from a state or federal DNA database of certain offenders may be used to find
probable cause for the issuance of a warrant to obtain the DNA sample from an offender.

Once the law enforcement officer serves the search warrant on the person, the officer can then
obtain a DNA sample from the suspect that will be compared to the sample from the crime scene
and the match sample from a DNA database. The timetable for the laboratory comparison of the
three DNA samples cannot be stated with certainty. If the known sample confirms that the match
is accurate, the officer may then arrest the suspect. This is at best a two-step process for the law
enforcement officer who must first obtain the suspect’s sample, wait for results from a lab
confirming the three DNA profiles match one another (crime scene, database, and officer-
obtained suspect sample), and then arrest the suspect.!*

Case Law

In a factual scenario similar to the one that may result under the bill, a Florida court has found
that a DNA sample in the FDLE database and a match to DNA crime scene evidence is
“sufficient to create probable cause to arrest the defendant.”*® In the case, a voluntary DNA swab
was obtained from the defendant during the investigation of an unrelated crime. The DNA —a
known sample — was then analyzed and stored in the FDLE DNA database. Crime scene DNA
evidence from an unsolved sexual battery, also in the database, and the defendant’s known DNA
sample matched.*®

The defendant was arrested for the unsolved sexual battery based on the DNA match. At the
police station, subsequent to his arrest, the defendant provided another known DNA sample, for
identification confirmation. Later, the defendant argued that the second known sample should not
be admissible at trial because the first match did not constitute probable cause to arrest the
defendant.’

The court disagreed with the defendant’s argument, noting that the taking of DNA samples has
been widely accepted by courts as analogous to the taking of fingerprints. The court further
explained that because the comparison of latent fingerprints and known fingerprints on file

14 Information based upon Senate Criminal Justice Committee staff conversations with law enforcement officer
representatives on March 7, 8, and 12, 2019, and a conference call with law enforcement representatives and FDLE
representatives on March 8, 2019.

15 Myles v. State, 54 So. 3d 509, 512 (Fla. 3rd DCA 2010), rev. den. 72 So. 3d 746 (Fla. 2011).

161d. at 510-11.

7d.



BILL: CS/SB 920 Page 5

provide probable cause for an arrest, a DNA match to a DNA database is also probable cause for
an arrest.'®

Il. Effect of Proposed Changes:

The bill revises the legislative intent in s. 943.325(1)(b), F.S., which describes how the
Legislature intends for the statewide DNA database to be used. As revised, the Legislature
intends that matches between casework evidence DNA samples and DNA databases of offenders
be used to find probable cause to obtain a warrant for an offender’s arrest. This is in addition to
the current stated intent that matches between casework evidence and DNA databases be used to
find probable cause for the issuance of a warrant to obtain a DNA sample from an offender. The
revised language creates the potential for or clarifies that a law enforcement officer may avoid
taking an identification confirmation DNA sample from a suspect pursuant to a search warrant,
prior to arrest.

The bill is effective July 1, 2019.
V. Constitutional Issues:

A. Municipality/County Mandates Restrictions:

None.
B. Public Records/Open Meetings Issues:
None.
C. Trust Funds Restrictions:
None.
D. State Tax or Fee Increases:
None.
E. Other Constitutional Issues:

None Identified.
V. Fiscal Impact Statement:
A. Tax/Fee Issues:

None.

18 1d. at 512.
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VI.

VII.

VIII.

B. Private Sector Impact:
None.
C. Government Sector Impact:

The bill will reduce costs to establish probable cause to arrest a criminal suspect to the
extent that the existing intent language is understood by law enforcement agencies to
require an additional DNA test after a DNA sample from a criminal investigation is found
to match a sample in a DNA database.

Technical Deficiencies:
None.
Related Issues:

If no identification confirmation DNA sample is taken prior to a defendant’s arrest, it may be
problematic in the criminal proceedings because once a suspect is arrested the right to a speedy
trial attaches, both procedurally and constitutionally.'® Essentially this means that if a defendant
asserts his or her right to a speedy trial under the Florida Rules of Criminal Procedure and,
barring any procedural issues or delays by the defendant, the trial must commence within 60
days.? If the identification confirmation DNA analysis and comparison has not been completed
in a timely manner, the prosecutor may not be able to prove beyond a reasonable doubt that the
defendant committed the crime.

Statutes Affected:
This bill substantially amends section 943.325 of the Florida Statutes.
Additional Information:

A. Committee Substitute — Statement of Substantial Changes:
(Summarizing differences between the Committee Substitute and the prior version of the bill.)

CS by Criminal Justice on March 18, 2019:

The Committee Substitute restores current language in s. 943.325(1)(b), F.S., providing
for a DNA match to be used for a judge to find probable cause to issue a search warrant
to obtain a DNA sample from an offender.

B. Amendments:

None.

This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate.

19 «In all criminal prosecutions, the accused shall enjoy the right to a speedy and public trial.” U.S. CONST. amend. VI, see
also Fla. R. Crim. P. 3.191.
2 Fla. R. Crim. P. 3.191.
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By the Committee on Criminal Justice; and Senator Pizzo

591-03155-19 2019920cl
A bill to be entitled
An act relating to the DNA database; amending s.
943.325, F.S.; revising legislative findings relating
to the use of the DNA database; providing an effective

date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Paragraph (b) of subsection (1) of section
943.325, Florida Statutes, is amended to read:

943.325 DNA database.—

(1) LEGISLATIVE INTENT.—

(b) The Legislature also finds that upon establishment of
the Florida DNA database, a match between casework evidence DNA
samples from a criminal investigation and DNA samples from a
state or federal DNA database of certain offenders may be used
to find probable cause for the issuance of a warrant for arrest,
or to obtain the DNA sample from an offender.

Section 2. This act shall take effect July 1, 2019.
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The Florida Senate
Committee Agenda Request

To: ‘Senator David Simmons, Chair
Committee on Judiciary

Subject: Committee Agenda Request

Date: March 18, 2019

I respectfully request that Senate Bill #CS/SB 920, relating to DNA Database, be placed on the:
2y committee agenda at your earliest possible convenience.

[l next committee agenda,

%%

Senator Jaspn W.B, Pizzo
Florida Serfate, District 38

File sighed original with committee office $-020 (03/2004)
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The Florida Senate

BILL ANALYSIS AND FISCAL IMPACT STATEMENT

(This document is based on the provisions contained in the legislation as of the latest date listed below.)

Prepared By: The Professional Staff of the Committee on Judiciary

BILL: CS/SB 1186

INTRODUCER:  Criminal Justice Committee and Senators Baxley and Perry
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COMMITTEE SUBSTITUTE - Substantial Changes

Summary:

CS/SB 1186 gives judges the option of entering judgements in certain criminal cases in an
electronic record and signing the judgments with an electronic signature. This option applies to a
judgment of guilty or not guilty to petit theft or to a felony or to a judgment of guilty to certain
offenses relating to prostitution. Current law requires that these judgments be in writing.

The bill requires that an electronic record of a judgment of guilty include electronically captured
fingerprints of the defendant and certification by the judge that the fingerprints belong to the
defendant. The bill further provides that the certification, in a written or electronic record, of a
guilty judgment is admissible as prima facie evidence that the fingerprints on the judgment are
those of the defendant.

The bill retains the requirement in existing law that the social security number of a defendant
who is guilty of a felony be recorded in the written or electronic judgment.

The bill permits, but does not require, the courts to implement the use of electronic judgments
and electronic fingerprinting. However, judicial circuits that wish to capture electronic
fingerprints may incur costs to implement the new technology. See Section V. Fiscal Impact
Statement.

The bill is effective July 1, 2019.



BILL: CS/SB 1186 Page 2

Il. Present Situation:
Petit Theft and Felony Judgments

Current law requires that every criminal judgment adjudicating a person guilty or not guilty of
petit theft* or a felony be in writing, signed by the judge, and recorded by the clerk of the circuit
court.2

At the time the judgment of guilty is rendered, the fingerprints of the defendant must be taken
and affixed beneath the judge’s signature to the judgment. Beneath the fingerprints, the judge
must certify and attest that the fingerprints belong to the defendant. The judgment, with the
certification, is admissible as prima facie evidence that the fingerprints are those of the
defendant.?

For a felony judgment of guilty, in addition to the defendant’s fingerprints, the judge must also
record the defendant’s social security number and affix it to the written judgment. If the
defendant is unable or unwilling to provide his or her social security number, the reason for its
absence must be indicated on the written judgment.*

Criminal Judgments Under Ch. 796, F.S.

Chapter 796, F.S., governs prostitution and similar crimes. Every criminal judgment adjudicating
a person guilty of a misdemeanor or felony offense governed by ch. 796, F.S., must be in
writing, signed by the judge, and recorded by the clerk of the circuit court. Additionally, the
fingerprints of the defendant must be taken and affixed beneath the judge’s signature to the
judgment. Beneath the fingerprints, the judge must certify and attest that the fingerprints belong
to the defendant.® The judgment, with the certification, is admissible as prima facie evidence that
the fingerprints are those of the defendant.®

Electronic Fingerprinting

Capturing legible fingerprint images is paramount to the administrative process. Failure to
capture legible fingerprint images can lead to an increase in administrative burdens and lengthy
waiting periods. Increasing use of electronically captured fingerprints is one method that has
been used in efforts to improve fingerprint image quality and reduce rejection rates. Electronic
live scan fingerprinting technology allows for the capture of sharper, clearer images, which helps
to ensure that the images captured are legible prior to submission to law enforcement databases.’

L A person commits petit theft if he or she steals property that is valued at $100 but less than $300. Petit theft is punishable as
a first degree misdemeanor. Section 812.014(2)(e), F.S.

2 Sections 812.014(3)(d)1. and 921.241(2), F.S.

3 Sections 812.014(3)(d)2. and 921.241(2) and (3), F.S.

4 Section 921.241(4), F.S.

5 Section 921.242(1), F.S.

b Section 921.242(2), F.S.

7 Federal Bureau of Investigation, The National Crime Prevention and Privacy Compact Council’s Civil Fingerprint Image
Quality Strategy Guide, 2-3 (Nov. 2018), available at https://www.fbi.gov/file-repository/civil-fingerprint-image-quality-
strategy-guide.pdf.
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Effect of Proposed Changes:

Current law requires that a judgment of guilty or not guilty of petit theft or a felony or a
judgment of guilty for a misdemeanor under ch. 796, F.S., be in writing. The bill expands this,
allowing the judgments to be made in a written or electronic record.

The bill retains the requirement for the judgments to be signed by the judge and recorded by the
clerk of the court. If an electronic record is made, the bill requires the record to contain the
judge’s electronic signature, which is defined in s. 933.40, F.S., as any letters, characters,
symbols, or process manifested by electronic or similar means and attached to or logically
associated with a record and executed or adopted by a person with the intent to sign the record.®

Current law requires that the fingerprints of the defendant be taken and affixed to a guilty
judgment of petit theft, any felony, or a misdemeanor under ch. 796, F.S. For a written record,
the bill retains the requirements of existing law that the fingerprints be manually taken and
affixed beneath the judge’s signature. For an electronic record, the bill requires the fingerprints
of the defendant be electronically captured and included in the judgment.

The bill provides that digital fingerprint records will be associated with a transaction control
number, which is defined as the unique identifier comprised of numbers, letters, or other symbols
for a digital fingerprint record which is generated by the device used to electronically capture the
fingerprints. For an electronic record, the bill requires the judge to provide certification with the
following language: “I hereby certify that the digital fingerprints record associated with the

Transaction Control Number contains the fingerprints of the defendant,
which were electronically captured from the defendant in my presence, in open court, this the
____dayof __ , (year).”

Current law provides that the judge’s certification of a written record of a judgment of guilty for
petit theft, any felony, or a misdemeanor under ch. 796, F.S., is admissible as prima facie
evidence that the fingerprints included in the judgment are those of the defendant. The bill
provides that the judge’s certification that the digital fingerprint record associated with the
transaction control number that is included in an electronic record of the judgments will be
regarded in the same manner.

The bill retains the requirement for the social security number of a defendant who is found guilty
of a felony to be taken and included in the written or electronic record. If the defendant is unable
or unwilling to provide his or her social security number, the bill requires that the reason for its
absence be specified in the written or electronic record.

The bill reenacts s. 775.084, F.S., to make conforming changes for the purposes of incorporating
amendments made by the bill.

The bill is effective July 1, 2019.

8 Section 933.40(1)(d), F.S.
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V. Constitutional Issues:
A. Municipality/County Mandates Restrictions:

Currently, certain judgments are required to be in a written record. The bill provides that
the judgments may alternatively be created in an electronic record. With that, the bill
provides discretion to the clerk in determining the form in which the record will be
created. Additionally, because any such costs incurred by the circuit courts resulting from
the bill directly relate to persons who have been arrested or convicted of criminal
offenses, under Article VII, subsection 18(d) of the Florida Constitution, it appears there
is no unfunded mandate.

B. Public Records/Open Meetings Issues:
None.

C. Trust Funds Restrictions:
None.

D. State Tax or Fee Increases:
None.

E. Other Constitutional Issues:

None identified.

V. Fiscal Impact Statement:

A. Tax/Fee Issues:
None.

B. Private Sector Impact:
None.

C. Government Sector Impact:

The bill permits, but does not require, the courts to implement an electronic
fingerprinting and judgment process. Therefore, the bill does not require the expenditure
of funds. Those circuits that wish to implement electronic recordkeeping will need to
purchase electronic Live Scan fingerprinting technology, which will result in initial costs
to implement the electronic system. However, the new technology may save money and
reduce court workloads in the long run.®

® Office of the State Courts Administrator, 2019 Judicial Impact Statement for SB 1186, (Mar. 21, 2019) (on file with the
Senate Criminal Justice Committee).
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VI. Technical Deficiencies:
None.
VII. Related Issues:
None.
VIII. Statutes Affected:

This bill substantially amends the following sections of the Florida Statutes: 812.014, 921.241,
and 921.242.

This bill reenacts section 775.084 of the Florida Statutes.

IX. Additional Information:

A. Committee Substitute — Statement of Substantial Changes:
(Summarizing differences between the Committee Substitute and the prior version of the bill.)

CS by Criminal Justice on March 25, 2019:

The Committee Substitute clarifies that the judge’s certification of a defendant’s
fingerprints included in a guilty judgment for petit theft and misdemeanor offenses under
ch. 796, F.S., is admissible as prima facie evidence that the fingerprints belong to the
defendant.

B. Amendments:

None.

This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate.
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By the Committee on Criminal Justice; and Senators Baxley and
Perry

591-03438-19 20191186¢c1
A bill to be entitled

An act relating to criminal judgments; amending s.
812.014, F.S.; requiring that judgments of guilty or
not guilty of petit theft be in a written record,
rather than in writing, or in an electronic record
with the judge’s electronic signature, recorded by the
clerk of the circuit court; providing requirements for
such records; conforming provisions to changes made by
the act; amending s. 921.241, F.S.; defining terms;
requiring that judgments of guilty or not guilty of a
felony be in a written record, rather than in writing,
or an electronic record with the judge’s electronic
signature, recorded by the clerk of the circuit court;
requiring that for an electronic record of a judgment
of guilty, the fingerprints of a defendant be
electronically captured and a certain certification be
included; requiring the judge to place his or her
electronic signature on the certificate; conforming
provisions to changes made by the act; amending s.
921.242, F.S.; requiring that specified judgments of
guilty be in a written record, rather than in writing,
or an electronic record with the judge’s electronic
signature, recorded by the clerk of the circuit court;
conforming provisions to changes made by the act;
reenacting s. 775.084(3) (a), (b), and (c), F.S.,
relating to fingerprinting a defendant for the purpose
of identification, to incorporate the amendment made
to s. 921.241, F.S., in references thereto; providing

an effective date.
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Be It Enacted by the Legislature of the State of Florida:

Section 1. Paragraph (d) of subsection (3) of section

812.014, Florida Statutes, is amended to read:

812.014 Theft.—
(3)
(d)1. A BEvery judgment of guilty or not guilty of a petit

theft must shaid be in:

a. A written record that is weiting+ signed by the judges

and recorded by the clerk of the circuit court; or

b. An electronic record that contains the judge’s

electronic signature, as defined in s. 933.40, and is recorded

by the clerk of the circuit court.

2. At the time a defendant is found guilty of petit theft,

the judge shall cause the following to occur te—be—affixed+to

£ 1+ £ it theft

¥ wveh—written Sudgmentofguil et hefts, in open

court and in the presence of such judge:s

a. For a written record of a judgment of guilty, the

fingerprints of the defendant against whom such judgment is
rendered must be manually taken and—Suweh—fingerprints——shall—be
affixed beneath the judge’s signature on the te—sweh judgment.
Beneath—suech—fingerprints—shallbe—appended A certificate,

containing substantially #e the following language must be

appended beneath the fingerprints effeet:

“I hereby certify that the affixed akb and—foregoing

fingerprints on this judgment are the fingerprints of the
defendant, ...., and that they were placed there thereern by said

Page 2 of 11
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defendant in my presence, in open court, this the .... day of

”

oy ... (year) ...,

Such certificate must shatd be signed by the judge, whose
signature must £herete—shaldt be followed by the word “Judge.”

b. For an electronic record of a judgment of guilty, the

fingerprints of the defendant must be electronically captured,

and a certificate must be issued as provided in s.
921.241(3) (b) .
3.2+ A Any—sueh written or an electronic record of a

judgment of guilty of a petit theft, or a certified copy

thereof, is admissible in evidence in the courts of this state

as provided in s. 921.241 (4) prima—faet teer that—th

£ int £ d tifiad bu +h
fingerprin £ = 2

HeF H—ahe rerrrea

apPeaETHS

the£1 int
he—fingerprin

£ +the def
f—the—¢

o
D.
Hh

£ £i4d tlhoafe d 4
ES ErE—tnes .

guite a—p
Section 2. Section 921.241, Florida Statutes, is amended to
read:
921.241 Felony judgments; fingerprints and social security
number required in record.—

(1) As used in this section, the term:

(a) “Electronic signature” has the same meaning as in s.

933.40.

(b) “Transaction control number” means the unique

identifier comprised of numbers, letters, or other symbols for a

digital fingerprint record which is generated by the device used

to electronically capture the fingerprints At—the—time—=a

defendant—3s £ 4 S £ £al tha aad h

defendant—is found guilty of a feleny, —the Judg ratl-eau

defendant!s—fingerprints—tobe—taken.
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(2) A Bwery judgment of guilty or not guilty of a felony
must shait be in:
(a) A written record that is weitimngy signed by the judges

and recorded by the clerk of the court; or

(b) An electronic record that contains the judge’s

electronic signature and is recorded by the clerk of the court.

(3) At the time a defendant is found guilty of a felony,
the judge shall cause the following to occur te—-be—affixed—*te

ry—writtenSudgmentof guilty of afelenys in open court ands
in the presence of such judge:

(a) For a written record of a judgment of guilty, ard—=t

the—time—the Judgment—is—rendereds; the fingerprints of the

defendant must be manually taken and against—whom sueh Judgment

is—rendered—Such—fingerprint hall—Pbe affixed beneath the

judge’s signature on the fe—sueh judgment. Berneath sueh

fingerprint hall-beappended A certificate containing
substantially €e the following language must be appended beneath
the fingerprints effeet:

a € 3
TG TO¥regoTnyg

“I hereby certify that the affixed ak

fingerprints on this judgment are the fingerprints of the

defendant, ., and that they were placed there thereen by said
defendant in my presence, in open court, this the .... day of
oy e..(year) ..o

Such certificate must shatd be signed by the judge, whose
signature must therete—shalt be followed by the word “Judge.”

(b) For an electronic record of a judgment of guilty, the

fingerprints of the defendant must be electronically captured,

Page 4 of 11
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117| and the following certificate must be included in the electronic 146| such judge, amd at the time the judgment is rendered. If the
118| record of judgment: 147| defendant is unable or unwilling to provide his or her social
119 148| security number, the reason for its absence must shaid be
120 “I hereby certify that the digital fingerprints record 149| specified in indieated—on the written or electronic record of
121 associated with Transaction Control Number .... contains the 150 judgment.
122 fingerprints of the defendant, ...., which were electronically 151 Section 3. Section 921.242, Florida Statutes, is amended to
123| captured from the defendant in my presence, in open court, this 152 read:
124 the .... day of ...., ...(year)....” 153 921.242 Subsequent offenses under chapter 796; method of
125 154 proof applicable.—
126 The judge shall place his or her electronic signature, which 155 (1) A Bvery judgment of guilty with respect to any offense
127| must be followed by the word “Judge,” on the certificate. 156 governed by the provisions of chapter 796 must shalit be in:
128 (4)43» A written or an electronic record of a Aay—suech 157 (a) A written record of a judgment that is weitimes signed
129| weitten judgment of guilty ef—ea—Ffeleny, or a certified copy 158| by the judgey and recorded by the clerk of the circuit court; or
130 thereof, is shald—be admissible in evidence in the severa: 159 (b) An electronic record of a judgment that contains the
131 courts of this state as prima facie evidence that: 160| judge’s electronic signature, as defined in s. 933.40, and is
132 (a) The manual fingerprints appearing thereon and certified 161 recorded by the clerk of the circuit court.
133| by the judge as—afexresaid are the fingerprints of the defendant 162 (2) At the time a defendant is found guilty, the judge
134| against whom the sweh judgment of guilty ef—a—feleny was 163| shall cause the following to occur te—be—affixed—+ ry——sueh
135 rendered. 164 ritten—Judgment—ofguittyr in open court and in the presence of
136 (b) The digital fingerprint record associated with the 165| such judge:
137| transaction control number specified in the judge’s certificate 166 (a) For a written record of a judgment of guilty, the
138 contains the fingerprints of the defendant against whom the 167 fingerprints of the defendant must be manually taken and against
139| Jjudgment of guilty was rendered. 168| whom—suech Sudgment—isrendered—Such fingerprints—shalltPbe
140 (5)+44) At the time the defendant’s fingerprints are 169| affixed beneath the judge’s signature on the te—any—suech
141| manually taken or electronically captured, the judge shall also 170 judgment. Bereathsueh—fingerprint hatlt—beappended A
142 cause the defendant’s social security number to be taken. The 171 certificate containing substantially £e the following language
143| defendant’s social security number must shalt be specified in 172| must be appended beneath the fingerprints effeet:
144| each affixed—te—every written or electronic record of a judgment 173
145| of guilty of a felony, in open court andy in the presence of 174 “I hereby certify that the affixed akb and—foregoing
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175| fingerprints on this judgment are the fingerprints of the 204 1. The court shall obtain and consider a presentence
176 defendant, ... (name)..., and that they were placed there thereen 205 investigation prior to the imposition of a sentence as a
177| by said defendant in my presence, in open court, this the .... 206| habitual felony offender or a habitual violent felony offender.
178 day of ...., ...(year)....” 207 2. Written notice shall be served on the defendant and the
179 208 defendant’s attorney a sufficient time prior to the entry of a
180 Such certificate must shai+ be signed by the judge, whose 209| plea or prior to the imposition of sentence in order to allow
181 signature must therete—shalt be followed by the word “Judge.” 210| the preparation of a submission on behalf of the defendant.
182 (b) For an electronic record of a judgment of guilty, the 211 3. Except as provided in subparagraph 1., all evidence
183 fingerprints of the defendant must be electronically captured, 212 presented shall be presented in open court with full rights of
184 and a certificate must be issued as provided in s. 213 confrontation, cross-examination, and representation by counsel.
185 921.241 (3) (b) . 214 4. Each of the findings required as the basis for such
186 (2) A Amny—sueh written or an electronic record of a 215 sentence shall be found to exist by a preponderance of the
187 judgment of guilty, or a certified copy thereof, is shaii—be 216 evidence and shall be appealable to the extent normally
188 admissible in evidence in the sewerat courts of this state as 217 applicable to similar findings.
189| provided in s. 921.241 (4) prima—faet iden that—th 218 5. For the purpose of identification of a habitual felony
190 fingerprints appearing thercon—and stified Py the Sudge—as 219 offender or a habitual violent felony offender, the court shall
191| oaforesaidare—the fingerprint £ thedefendant—against—whom 220| fingerprint the defendant pursuant to s. 921.241.
192| suweh Judgment—of guitty was—rendered. 221 6. For an offense committed on or after October 1, 1995, if
193 Section 4. For the purpose of incorporating the amendment 222 the state attorney pursues a habitual felony offender sanction
194| made by this act to section 921.241, Florida Statutes, in a 223| or a habitual violent felony offender sanction against the
195 reference thereto, paragraphs (a), (b), and (c) of subsection 224 defendant and the court, in a separate proceeding pursuant to
196 (3) of section 775.084, Florida Statutes, are reenacted to read: 225 this paragraph, determines that the defendant meets the criteria
197 775.084 Violent career criminals; habitual felony offenders 226 under subsection (1) for imposing such sanction, the court must
198| and habitual violent felony offenders; three-time violent felony 227 sentence the defendant as a habitual felony offender or a
199 offenders; definitions; procedure; enhanced penalties or 228| habitual violent felony offender, subject to imprisonment
200| mandatory minimum prison terms.— 229| pursuant to this section unless the court finds that such
201 (3) (a) In a separate proceeding, the court shall determine 230| sentence is not necessary for the protection of the public. If
202 if the defendant is a habitual felony offender or a habitual 231 the court finds that it is not necessary for the protection of
203| wviolent felony offender. The procedure shall be as follows: 232| the public to sentence the defendant as a habitual felony
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233 offender or a habitual violent felony offender, the court shall 262 6. For an offense committed on or after the effective date
234 provide written reasons; a written transcript of orally stated 263 of this act, if the state attorney pursues a three-time violent
235 reasons is permissible, if filed by the court within 7 days 264 felony offender sanction against the defendant and the court, in
236| after the date of sentencing. Each month, the court shall submit 265| a separate proceeding pursuant to this paragraph, determines
237| to the Office of Economic and Demographic Research of the 266| that the defendant meets the criteria under subsection (1) for
238| Legislature the written reasons or transcripts in each case in 267 imposing such sanction, the court must sentence the defendant as
239 which the court determines not to sentence a defendant as a 268| a three-time violent felony offender, subject to imprisonment
240 habitual felony offender or a habitual violent felony offender 269| pursuant to this section as provided in paragraph (4) (c).
241| as provided in this subparagraph. 270 (c) In a separate proceeding, the court shall determine
242 (b) In a separate proceeding, the court shall determine if 271 whether the defendant is a violent career criminal with respect
243 the defendant is a three-time violent felony offender. The 272 to a primary offense committed on or after October 1, 1995. The
244| procedure shall be as follows: 273| procedure shall be as follows:
245 1. The court shall obtain and consider a presentence 274 1. Written notice shall be served on the defendant and the
246| investigation prior to the imposition of a sentence as a three- 275| defendant’s attorney a sufficient time prior to the entry of a
247 time violent felony offender. 276| plea or prior to the imposition of sentence in order to allow
248 2. Written notice shall be served on the defendant and the 2717 the preparation of a submission on behalf of the defendant.
249 defendant’s attorney a sufficient time prior to the entry of a 278 2. All evidence presented shall be presented in open court
250 plea or prior to the imposition of sentence in order to allow 279 with full rights of confrontation, cross-examination, and
251| the preparation of a submission on behalf of the defendant. 280| representation by counsel.
252 3. Except as provided in subparagraph 1., all evidence 281 3. Each of the findings required as the basis for such
253| presented shall be presented in open court with full rights of 282 sentence shall be found to exist by a preponderance of the
254 confrontation, cross-examination, and representation by counsel. 283| evidence and shall be appealable only as provided in paragraph
255 4. Each of the findings required as the basis for such 284 (d) .
256| sentence shall be found to exist by a preponderance of the 285 4. For the purpose of identification, the court shall
257 evidence and shall be appealable to the extent normally 286 fingerprint the defendant pursuant to s. 921.241.
258| applicable to similar findings. 287 5. For an offense committed on or after October 1, 1995, if
259 5. For the purpose of identification of a three-time 288| the state attorney pursues a violent career criminal sanction
260| wviolent felony offender, the court shall fingerprint the 289 against the defendant and the court, in a separate proceeding
261| defendant pursuant to s. 921.241. 290| pursuant to this paragraph, determines that the defendant meets
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the criteria under subsection (1) for imposing such sanction,
the court must sentence the defendant as a violent career
criminal, subject to imprisonment pursuant to this section
unless the court finds that such sentence is not necessary for
the protection of the public. If the court finds that it is not
necessary for the protection of the public to sentence the
defendant as a violent career criminal, the court shall provide
written reasons; a written transcript of orally stated reasons
is permissible, if filed by the court within 7 days after the
date of sentencing. Each month, the court shall submit to the
Office of Economic and Demographic Research of the Legislature
the written reasons or transcripts in each case in which the
court determines not to sentence a defendant as a violent career
criminal as provided in this subparagraph.

Section 5. This act shall take effect July 1, 2019.
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Ethics and Electlons, Chair

Appropriations Subcommittee on Education
Education

Finance and Tax

Health Policy

Judiciary

JOINT COMMITTEE:
Joint Legistative Auditing Committee

SENATOR DENNIS BAXLEY
12th District

March 25, 2019

The Honorable David Simmons
405 Senate Office Building
Tallahassee, FL 32399

Dear Chaitman Simmons,

I would like to request SB 1186 Criminal Judgments be heard in your next Judiciary Commitice
meeting,.

This bill requires that a judgment of guil{y ot not guilty of petit theft or a felony or guilty
judgment of any offense under ch. 796, be in a written or an clectronic record, signed by the
judge, and recorded by the clerk of the coutt.

The bill requires that an electronic record of a guilty judgment include electronically captured
fingerprints of the defendant and certification by the judge that such fingerprints belong to the
defendant. It also permits, but does not require, the courts to implement an electronic
fingerprinting and judgment process. However, circuits that wish to capture electronic
fingerptints may incur costs associated with the implementation of new technology necessary for

such a process.
I appreciate your favorable consideration.
Onward & Upward,
e /%
Senator Dennis Baxley
Senate District 12

DKB/dd

ce: Tom Cibula, Staff Director

320 Senate Office Building, 404 South Monroe St, Tallahassee, Florida 32389-1100 e (850) 487-5012
Email: baxley.dennis@fisenate.gov

Bill Galvano David Simmons
President of the Senate President Pro Tempore
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Summary:

SB 1720 amends chapter 70, F.S., the Bert J. Harris, Jr., Private Property Rights Protection Act.
The Harris Act permits a property owner to seek relief and financial damages when his or her
property is inordinately burdened by government regulation.

The bill amends provisions of that chapter and:

e Requires a government to treat “similarly situated” residential properties alike when one
property owner is given a settlement offer that includes a modification or variance to a
regulation;

e Allows a property owner to request a judge, instead of a jury, to determine damages;

e Revises the criteria for awarding attorney fees and costs to a prevailing property owner and
increases the time over which fees and costs may be recovered;

e Allows a property owner to file suit without following the usual formal application process
when the government does not provide a mailed notice that a regulation will affect the
property and the application process would be futile; and

e Allows a property owner to sue for injunctive relief and have a court declare that a prohibited
extraction, which is an unconstitutional condition for a development permit, is invalid
without first exhausting the usual administrative remedies.

Il. Present Situation:
Private Property Guarantees in the Federal and State Constitution

Both the Federal Constitution and State Constitution guarantee that a person’s private property
may not be taken for public use without reimbursement. The Fifth Amendment to the United
States Constitution states that no private property shall “be taken for public use without just
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compensation.” Similarly, the Florida Constitution provides that no private property shall be
taken except for a public purpose and that each owner must be fully compensated.*

The Bert J. Harris, Jr., Private Property Rights Protection Act

The Legislature enacted the “Bert J. Harris, Jr., Private Property Rights Protection Act” in 1995.

The act provides relief to a property owner whose property is inordinately burdened by

government regulation. The act is limited in scope and applies only to:

e Real, and not personal, property;

e A property owner and not a leaseholder;

e “As-applied” challenges for specific government actions, not to broad, facial challenges of
government regulations; and

e Challenges that are not temporary impacts.?

The Legislature recognized that some laws, regulations, and ordinances of the state and its
entities could inordinately burden, restrict, or limit private property rights without amounting to a
taking® under either the State Constitution or the United States Constitution. The Legislature
declared that there is “an important state interest in protecting the interests of private property
owners from those inordinate burdens.” Accordingly, the Legislature created a separate and
distinct cause of action for governmental actions that might not rise to the level of taking under
the State Constitution or United States Constitution. The Legislature provided a process for
private landowners to seek relief, or payment of compensation, when a new law, rule, regulation,
or ordinance of the state or a political entity, as applied, unfairly affects real property.*

The phrases “inordinate burden” and “inordinately burdened” mean that an action by one or
more governmental entities has directly restricted or limited the use of real property to the extent
that:

e The property owner is permanently unable to attain the reasonable, investment-backed
expectation for the existing use of the real property or a vested right to a specific use of the
real property with respect to the real property as a whole; or

e The property owner is left with existing or vested uses that are unreasonable such that the
property owner bears a disproportionate share of a burden imposed for the good of the public,
which in fairness should be borne by the public at large.®

Presuit Notice

A property owner who seeks compensation under the Harris Act must present a written claim to
the head of the government entity at least 150 days before filing an action. If the property in

LFLA. CONST. art. X, s. 6.

2 Thomas Hawkins, Land Use Law with a Florida Focus, 233, (Aug. 2018)
https://www.dropbox.com/s/3ykseigoul78vra/2018%207%2022%20Land%20Use%20with%20a%20Florida%20Focus.pdf?
dl=0.

3 A “taking” is generally understood to mean a government action that deprives an owner of the use or enjoyment of his or
her property. A regulatory taking occurs when a government regulation seriously restricts a property owner’s rights. BLACK’S
LAw DICTIONARY (10th ed. 2014).

4 Section 70.001(1), F.S.

5 Section 70.001(3)(e)1. The definition further explains in s. 70.001(3)(e)2, what the terms do not include with regard to other
impacts.
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question is agricultural, the notice period is 90 days. In addition to the claim, the property owner
must submit a valid appraisal that supports the claim and demonstrates the loss in fair market
value to the property.® If other parties are involved, the governmental entity must notify them,
including all owners of real property that is contiguous to the owner’s property.®

The Government Must Make a Written Settlement Offer

During the 150 or 90 day notice period, which may be extended by an agreement of the parties,

the government is required to make a written settlement offer to the claimant. The settlement

may contain an offer to:

e Adjust land development, permit standards, or similar provisions controlling the development
or use of the land.

e Increase or modify density, intensity, or use of areas of development.

Transfer development rights.

Entertain land swaps or exchanges.

Mitigate, including payments in lieu of onsite mitigation.

Locate on the least sensitive portion of the property.

Condition the amount of development or use permitted.

Require that issues be addressed on a more comprehensive basis.

Issue a development order, variance, special exception, or other extraordinary relief.

Purchase the property or an interest in it.

Make no changes to the proposed action.®

If the Government Offer is Rejected; Timeframe for Filing a Lawsuit

If the property owner rejects the settlement offer with the allowable uses, the property owner
may file a claim in circuit court and the county where the real property is located.*® A cause of
action may not be filed more than 1 year after a law or regulation is “first applied” by the
government to the property at issue. The 1-year time frame begins when the law or regulation is
clear and unequivocal in its terms and notice is provided by mail to the affected property owner
or registered agent. Otherwise, the law or regulation is considered first applied to the property
when there is a formal denial of a written request for development or variance.

The court then conducts a bench trial to determine whether an existing use of the real property or
a vested right to a specific use of the property existed and whether the government inordinately
burdened the owner’s property. If the court determines that an inordinate burden was imposed,

6 Section 70.001(4)(a), F.S.

" The appraisal should contain valuations of the property both before and after the government’s restriction was imposed.
This will enable the government to adequately evaluate the property owner’s potential claim for the purpose of developing a
settlement offer during the pre-suit period. Margaret L. Cooper, Ronald L. Weaver, and Joanne M. Connor, Statutory Private
Property Rights Protection, 6,The Florida Bar, 2018 Florida Real Property Litigation (2018)
https://1.next.westlaw.com/Link/Document/Full Text?find Type=Y &serNum=0368929390&pubNum=0116933&originatingD
0c=N090388C02AB211E5823BE24E38CB0B04&refType=SA&originationContext=contextAnalysis&contextData=%28sc.
UserEnteredCitation%29&transitionType=ContextAnalysisltem.

8 Section 70.001(4)(b), F.S.

9 Section 70.001(4)(c), F.S.

10 Section 70.001(5)(b), F.S.

11 Section 70.001(11), F.S.




BILL: SB 1720 Page 4

the court must also determine the percentage of responsibility each governmental entity must
bear.!2 The circuit court must impanel a jury to determine the amount of compensation.™

Recovery of Reasonable Costs and Attorney Fees
The court, and not the jury, will determine what constitutes reasonable costs and attorney fees.'*

The property owner is entitled to recover reasonable costs and attorney fees from the government

from the date the action was filed in circuit court if:

e The property owner prevails; and

e The court determines that the government’s settlement offer did not constitute a bona fide
offer wlr;ich reasonably would have resolved the claim during the 90 or 150 day notice-
period.

Similarly, the government is entitled to recover reasonable costs and attorney fees incurred from

the date the action was filed in circuit court if:

e The government prevails; and

e The court determines that the property owner did not accept a bona fide settlement offer
which reasonably would have fairly resolved the claim if the offer had been accepted by the
property owner during the 90 or 150 day notice-period.®

Governmental Exactions

Background of Prohibited Exactions

The United States Supreme Court issued a land-use decision in 2013, Koontz v. St. Johns River
Water Management District,!’ a case that arose in Florida. Mr. Koontz, the land owner, sought to
develop a portion of his property that consisted mainly of wetlands. He offered to mitigate the
adverse environmental effects of his development proposal by deeding a conservation easement
to the St. Johns River Water Management District on nearly three-quarters of his remaining
property. The district rejected his proposal and told him that his construction permit would be
approved only if he agreed to reduce the size of his development and, among other things, deed
to the district a conservation easement on the resulting larger remainder of his property or he
agreed to hire contractors to make improvements on district-owned wetlands located several
miles away. Mr. Koontz sued the district under s. 373.617, F.S., which allows a property owner
to recover money damages if a government action related to land-use permitting constitutes a
taking without just compensation, which is an unreasonable exercise of the state’s police power.

The Court held that a government cannot deny a land-use permit based upon a landowner’s
refusal to agree to the government’s demands to either turn over property or pay money to the
government unless there is an essential nexus and rough proportionality between the
government’s demand on the landowner and the effect of the proposed land use. The Court’s

12 Section 70.001(6)(a), F.S.

13 Section 70.001(6)(b), F.S.

14 Section 70.001(6)(c)3., F.S.

15 Section 70.001(6)(c)1., F.S.

16 Section 70.001(6)(c)2., F.S.

17 Koontz v. St. Johns River Water Management Dist., 570 U.S. 595 (2013).
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decision was based upon a violation of the “unconstitutional condition” doctrine which precludes
the government from burdening the Constitution’s enumerated rights by coercively withholding
benefits from those who exercise them. In this particular case, the constitutional right burdened
was the right to compensation when private property is taken for public use. The Court explained
that “Extortionate demands for property in the land-use permitting context” violate the Fifth
Amendment Takings Clause “not because they take property but because they impermissibly
burden the right not to have property taken without just compensation.”®

The Court held that, even though the district’s conditions unconstitutionally burdened the
landowner’s Fifth Amendment rights, a constitutional taking did not occur. Instead, the Court left
it up to the states to determine what remedies would be available to a landowner who was subject
to an unconstitutional demand where no actual taking has occurred. The Court wrote:

Where the permit is denied and the condition is never imposed, nothing has been taken.
While the unconstitutional conditions doctrine recognizes that this burdens a
constitutional right, the Fifth Amendment mandates a particular remedy — just
compensation — only for takings. In cases where there is an excessive demand but no
taking, whether money damages are available is not a question of federal constitutional
law but9 of the cause of action — whether state or federal — on which the landowner
relies.’

2015 Legislative Response

The Legislature enacted s. 70.45, F.S., in 2015, and created a cause of action for a property
owner to recover damages caused by a “prohibited exaction.”?® Essential phrases from the
Koontz decision are embedded in the statute. A prohibited exaction is defined as any condition
imposed by a governmental entity on a property owner’s proposed use of real property that does
not have “an essential nexus to a legitimate public purpose and is not roughly proportionate to
the impacts of the proposed use that the governmental entity” is seeking to avoid, minimize, or
mitigate.?

Presuit Notice and Prohibition against Waivers

The action may not be brought until a prohibited exaction is actually imposed or required in
writing as a final condition of approval for the requested use of real property. The right to bring
the action may not be waived.??

The property owner must provide a written notice to the relevant governmental entity of his or
her proposed action at least 90 days before filing an action but no later than 180 days after
imposition of the prohibited exaction. The notice must identify the exaction that the property
owner believes is prohibited and briefly explain why he or she believes the action is prohibited
along with an estimate of the damages. The relevant governmental entity must review the notice
of the claim, respond in writing and identify the basis for the exaction, and explain why it

18 1d. at 607.

191d. at 608-6009.

20 Ch. 2015-142, s. 2, Laws of Fla.
2L Section 70.45(1)(c), F.S.

22 Section 70.45(2), F.S.
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maintains that the exaction is proportionate to the harm created by the proposed use of real
property, or propose to remove all or a proportion of the exaction.??

Burden of Proof

The government has the burden of proving that the exaction has an essential nexus to a legitimate

public purpose and that it is roughly proportionate to the impact the government seeks to avoid.

The burden of proving damages that result from the prohibited exaction rests upon the property
24

owner.

Attorney Fees and Costs

The court may award attorney fees and costs to the prevailing party. However, if the court finds
that the exaction lacks an essential nexus to a legitimate public purpose, the court must award
attorney fees and costs to the property owner.%

Effect of Proposed Changes:

The bill amends Chapter 70, F.S., the Harris Act, by adding provisions that are beneficial to
property owners when a governmental entity enacts an ordinance or regulation that affects their

property.
“Similarly Situated” Properties

The bill amends the legislative findings and intent provisions contained in s. 70.001(1), F.S., by
adding a provision which states that the Legislature recognizes that it is in the public interest to
ensure that “similarly situated properties” are subject to the same rules and regulations.

The bill also provides that when a claim involving one or more residential properties is brought
due to the enactment of a governmental regulation or ordinance that applies to residential
property, any settlement offer that includes a modification or variance to the regulation or
ordinance applies to all “similarly situated residential properties” subject to regulation by the
governmental entity. This provision will require a governmental entity to treat all similarly
situated residential properties alike if it offers one property owner a modification or variance.

The term “similarly situated” is not defined in the bill. Determining whether properties are
sufficiently similarly situated to merit a waiver or a variance that was offered to another property
could create a substantial amount of litigation. This may result in judicially-created guidelines
rather than legislatively-created guidelines. To minimize litigation and to provide clarity as to
which properties are similarly situated, the Legislature may wish to add some guidelines to the
bill.

23 Section 70.45(3), F.S.
24 Section 70.45(4), F.S.
25 Section 70.45(5), F.S.
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Permitting a Judge, Rather than a Jury, to Determine a Property Owner’s Damages

Current law provides that a jury must be impaneled to calculate the amount of compensation due
to a property owner whose property is inordinately burdened. This provision is amended and
permits a property owner to waive the jury requirement and request a court to determine
damages.

Awarding a Property Owner Reasonable Costs and Attorney Fees

Currently, a prevailing property owner is entitled to recover reasonable costs and attorney fees
beginning on the date an action is filed in court, if the court determines that the government’s
settlement offer with allowable uses did not constitute a bona fide offer. The condition requiring
that the offer must have been a bona fide offer is deleted. The bill allows a property owner to
recover attorney fees and costs during the presuit resolution period when a notice is filed with the
government, instead of the date of filing suit. The net effect of this change will be to permit a
prevailing plaintiff to recover more in attorney fees from the government because the attorney
will be billing for a longer period of time and for additional work with more costs preparing the
cause of action for court.

Notice and When a Property Owner’s Claim is Ripe

The bill states, “If a property owner is not provided notice . . .” that a law or regulation affects
his or her property, the property owner may file suit after the law or regulation is enacted. If the
law or regulation’s effect is clear and unequivocal on its terms, a property owner is not required
to follow the usual channels and submit a formal application or proceed through any formal
application process if the action would be futile and a waste of resources.

Current law does not require that the notice be sent by certified mail to the property owner.
However, this change may require that notice of future changes by the governmental entity be
sent by certified mail to clarify whether the notice was sent and received.

Governmental Exactions

This provision permits a property owner to sue for injunctive relief, and a court to declare, that a
prohibited exaction is invalid. The property owner does not have to exhaust all administrative
remedies before filing suit to declare a prohibited exaction invalid and recover damages.

Effective Date

The bill takes effect July 1, 2018.

Constitutional Issues:

A. Municipality/County Mandates Restrictions:

None.
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B. Public Records/Open Meetings Issues:
None.

C. Trust Funds Restrictions:
None.

D. State Tax or Fee Increases:
None.

E. Other Constitutional Issues:

None identified.

V. Fiscal Impact Statement:

A. Tax/Fee Issues:
None.
B. Private Sector Impact:

By simplifying the process for property owners to sue for burdensome regulations, more
property owners may be encouraged to bring lawsuits and recover attorney fees and costs
or have burdensome regulations removed. However, the removal of a regulation that
burdens one property may have a negative effect on the values of other nearby properties.

C. Government Sector Impact:

The bill may negatively impact state and local government entities by making it easier for
property owners to challenge government regulations and recover attorney fees.
However, these changes may encourage government entities to be more responsive to
concerns that a regulation that may benefit many properties may, nonetheless,
inordinately burden others.

VI. Technical Deficiencies:
None.
VII. Related Issues:
None.
VIII. Statutes Affected:

This bill substantially amends the following sections of the Florida Statutes: 70.001 and70.45.
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IX. Additional Information:

A. Committee Substitute — Statement of Changes:
(Summarizing differences between the Committee Substitute and the prior version of the bill.)
None.

B. Amendments:
None.

This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate.
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LEGISLATIVE ACTION

Senate . House

The Committee on Judiciary (Simmons) recommended the following:
Senate Amendment (with title amendment)

Delete lines 20 - 102
and insert:

Section 1. Subsection (6) and paragraph (a) of subsection
(11) of section 70.001, Florida Statutes, are amended to read:

70.001 Private property rights protection.—

(6) (2a) The circuit court shall determine whether an
existing use of the real property or a vested right to a
specific use of the real property existed and, if so, whether,

considering the settlement offer and statement of allowable
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uses, the governmental entity or entities have inordinately
burdened the real property. If the actions of more than one
governmental entity, considering any settlement offers and
statement of allowable uses, are responsible for the action that
imposed the inordinate burden on the real property of the
property owner, the court shall determine the percentage of
responsibility each such governmental entity bears with respect
to the inordinate burden. A governmental entity may take an
interlocutory appeal of the court’s determination that the
action of the governmental entity has resulted in an inordinate
burden. An interlocutory appeal does not automatically stay the
proceedings; however, the court may stay the proceedings during
the pendency of the interlocutory appeal. If the governmental
entity does not prevail in the interlocutory appeal, the court
shall award to the prevailing property owner the costs and a
reasonable attorney fee incurred by the property owner in the
interlocutory appeal.

(b) Following its determination of the percentage of
responsibility of each governmental entity, and following the
resolution of any interlocutory appeal, the court shall impanel
a jury to determine the total amount of compensation to the
property owner for the loss in value due to the inordinate

burden to the real property. The property owner may waive the

right to a jury and request that the court make such

determination. The award of compensation shall be determined by

calculating the difference in the fair market value of the real
property, as it existed at the time of the governmental action
at issue, as though the owner had the ability to attain the

reasonable investment-backed expectation or was not left with
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uses that are unreasonable, whichever the case may be, and the
fair market value of the real property, as it existed at the
time of the governmental action at issue, as inordinately
burdened, considering the settlement offer together with the
statement of allowable uses, of the governmental entity or
entities. In determining the award of compensation,
consideration may not be given to business damages relative to
any development, activity, or use that the action of the
governmental entity or entities, considering the settlement
offer together with the statement of allowable uses has
restricted, limited, or prohibited. The award of compensation
shall include a reasonable award of prejudgment interest from
the date the claim was presented to the governmental entity or
entities as provided in subsection (4).

(c)l. In any action filed pursuant to this section, the
property owner is entitled to recover reasonable costs and
attorney fees incurred by the property owner, from the
governmental entity or entities, according to their
proportionate share as determined by the court, from the date of

the governmental entity’s denial of the claim made pursuant to

================= T I T LE A MENIDMENT =s===============
And the title is amended as follows:

Delete lines 3 - 7
and insert:

70.001, F.S.; authorizing a property owner to waive

the right to a jury and
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LEGISLATIVE ACTION

Senate . House

The Committee on Judiciary (Lee) recommended the following:
Senate Amendment
Delete lines 163 - 169

and insert:

sub-subparagraph a., the property owner may bring a claim

against the governmental entity as provided in paragraph (4) (a)

after the enactment of the law or regulation if the law’s or

regulation’s effect on the real property is clear and

unequivocal in its terms. In such cases, a property owner is not

required to submit a formal application for development or to

proceed through any formal application process if such action
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Senate

COMMITTEE AMENDMENT

House

The Committee on Judiciary (Lee) recommended the following:

Senate Amendment

Delete line 169

and insert:

process if such action would be futile.
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A bill to be entitled
An act relating to property rights; amending s.
70.001, F.S.; revising legislative findings; providing
applicability relating to claims that involve one or
more residential properties which are brought as a
result of certain regulations or ordinances;
authorizing a property owner to waive a jury and
request that the court make a determination of
compensation; revising the calculation for costs a
property owner is entitled to recover; authorizing a
property owner to bring a claim under certain
circumstances when he or she is not provided certain
notice; amending s. 70.45, F.S.; authorizing a
property owner to bring an action to declare a
prohibited exaction invalid; making clarifying

changes; providing an effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Present paragraph (d) of subsection (4) of
section 70.001, Florida Statutes, is redesignated as paragrap
(e), a new paragraph (d) is added to that subsection, and
subsections (1) and (6) and paragraph (a) of subsection (11)
that section are amended, to read:

70.001 Private property rights protection.—

(1) This act may be cited as the “Bert J. Harris, Jr.,
Private Property Rights Protection Act.” The Legislature

recognizes that some laws, regulations, and ordinances of the

state and political entities in the state, as applied, may
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inordinately burden, restrict, or limit private property rights

20191720

without amounting to a taking under the State Constitution or
the United States Constitution. The Legislature determines that
there is an important state interest in protecting the interests
of private property owners from such inordinate burdens. The

Legislature further recognizes that it is in the public interest

to ensure that similarly situated properties are subject to the

same rules and regulations. Therefore, it is the intent of the

Legislature that, as a separate and distinct cause of action
from the law of takings, the Legislature herein provides for
relief, or payment of compensation, when a new law, rule,
regulation, or ordinance of the state or a political entity in
the state, as applied, unfairly affects real property.

(4)

(d) When the claim involves one or more residential

properties and is brought as a result of the enactment of a

governmental entity’s regulation or ordinance that applies to

residential property, any settlement offer that includes a

modification or variance to such regulation or ordinance applies

to all similarly situated residential properties subject to

regulation by the governmental entity.

(6) (a) The circuit court shall determine whether an
existing use of the real property or a vested right to a
specific use of the real property existed and, if so, whether,
considering the settlement offer and statement of allowable
uses, the governmental entity or entities have inordinately
burdened the real property. If the actions of more than one

governmental entity, considering any settlement offers and

statement of allowable uses, are responsible for the action that
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imposed the inordinate burden on the real property of the
property owner, the court shall determine the percentage of
responsibility each such governmental entity bears with respect
to the inordinate burden. A governmental entity may take an
interlocutory appeal of the court’s determination that the
action of the governmental entity has resulted in an inordinate
burden. An interlocutory appeal does not automatically stay the
proceedings; however, the court may stay the proceedings during
the pendency of the interlocutory appeal. If the governmental
entity does not prevail in the interlocutory appeal, the court
shall award to the prevailing property owner the costs and a
reasonable attorney fee incurred by the property owner in the
interlocutory appeal.

(b) Following its determination of the percentage of
responsibility of each governmental entity, and following the
resolution of any interlocutory appeal, the court shall impanel
a jury to determine the total amount of compensation to the

property owner for the loss in value due to the inordinate

burden to the real property. The property owner may waive a jury

20191720

and request that the court make such determination. The award of

compensation shall be determined by calculating the difference
in the fair market value of the real property, as it existed at

the time of the governmental action at issue, as though the

owner had the ability to attain the reasonable investment-backed

expectation or was not left with uses that are unreasonable,

whichever the case may be, and the fair market value of the real

property, as it existed at the time of the governmental action

at issue, as inordinately burdened, considering the settlement

offer together with the statement of allowable uses, of the
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governmental entity or entities. In determining the award of
compensation, consideration may not be given to business damages
relative to any development, activity, or use that the action of
the governmental entity or entities, considering the settlement
offer together with the statement of allowable uses has
restricted, limited, or prohibited. The award of compensation
shall include a reasonable award of prejudgment interest from
the date the claim was presented to the governmental entity or
entities as provided in subsection (4).

(c)1l. In any action filed pursuant to this section, the
property owner is entitled to recover reasonable costs and
attorney fees incurred by the property owner, from the
governmental entity or entities, according to their
proportionate share as determined by the court, from the date of

presenting the claim to the governmental entity pursuant to

paragraph (4) (a) the—filingeof+th Treutt vrt—aetion, 1if the

property owner prevails in the action amd—th grt—determin

2. In any action filed pursuant to this section, the

governmental entity or entities are entitled to recover
reasonable costs and attorney fees incurred by the governmental
entity or entities from the date of the filing of the circuit
court action, if the governmental entity or entities prevail in

the action and the court determines that the property owner did
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117| not accept a bona fide settlement offer, including the statement 146| and notice as provided for in this sub-subparagraph subparagraph
118 of allowable uses, which reasonably would have resolved the 147 if the impact of the law or regulation on the real property is
119| claim fairly to the property owner if the settlement offer had 148| clear and unequivocal in its terms and notice is provided by
120| been accepted by the property owner, based upon the knowledge 149| mail to the affected property owner or registered agent at the
121| available to the governmental entity or entities and the 150| address referenced in the jurisdiction’s most current ad valorem
122| property owner during the 90-day-notice period or the 150-day- 151| tax records. The fact that the law or regulation could be
123| notice period. 152| modified, varied, or altered under any other process or
124 3. The determination of total reasonable costs and attorney 153| procedure does not preclude the impact of the law or regulation
125 fees pursuant to this paragraph shall be made by the court and 154 on a property from being clear or unequivocal pursuant to this
126 not by the jury. Any proposed settlement offer or any proposed 155 sub-subparagraph subparagraph. Any notice under this sub-
127 decision, except for the final written settlement offer or the 156 subparagraph subparagraphk shall be provided after the enactment
128| final written statement of allowable uses, and any negotiations 157| of the law or regulation and shall inform the property owner or
129 or rejections in regard to the formulation either of the 158 registered agent that the law or regulation may impact the
130 settlement offer or the statement of allowable uses, are 159| property owner’s existing property rights and that the property
131 inadmissible in the subsequent proceeding established by this 160| owner may have only 1 year from receipt of the notice to pursue
132 section except for the purposes of the determination pursuant to 161 any rights established under this section.
133 this paragraph. 162 b. If a property owner is not provided notice pursuant to
134 (d) Within 15 days after the execution of any settlement 163| sub-subparagraph a., the property owner may bring a claim
135| pursuant to this section, or the issuance of any judgment 164 against the governmental entity after the enactment of the law
136| pursuant to this section, the governmental entity shall provide 165| or regulation if the law or regulation’s effect on the real
137| a copy of the settlement or judgment to the Department of Legal 166| property is clear and unequivocal in its terms. In such cases, a
138| Affairs. 167 property owner is not required to submit a formal application
139 (11) A cause of action may not be commenced under this 168 for development or to proceed through any formal application
140| section if the claim is presented more than 1 year after a law 169| process if such action would be futile and a waste of resources.
141| or regulation is first applied by the governmental entity to the 170 2. Otherwise, the law or regulation is first applied to the
142| property at issue. 171| property when there is a formal denial of a written request for
143 (a) For purposes of determining when this l-year claim 172| development or variance.
144 period accrues: 173 Section 2. Subsections (2), (4), and (5) of section 70.45,
145 l.a. A law or regulation is first applied upon enactment 174 Florida Statutes, are amended to read:
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70.45 Governmental exactions.—
(2) In addition to other remedies available in law or
equity, a property owner may bring an action in a court of
competent jurisdiction under this section to declare a

prohibited exaction invalid and to recover damages caused by a

prohibited exaction. Such action may not be brought until a
prohibited exaction is actually imposed or required in writing
as a final condition of approval for the requested use of real
property. The right to bring an action under this section may
not be waived. This section does not apply to impact fees
adopted under s. 163.31801 or non-ad valorem assessments as
defined in s. 197.3632.

(4) For each claim filed under this section, the
governmental entity has the burden of proving that the
challenged exaction has an essential nexus to a legitimate
public purpose and is roughly proportionate to the impacts of
the proposed use that the governmental entity is seeking to
avoid, minimize, or mitigate. The property owner has the burden
of proving damages that result from a prohibited exaction.

(5) The court may award attorney fees and costs to the
prevailing party; however, if the court determines that the
challenged exaction which is the subject of the claim lacks an
essential nexus to a legitimate public purpose, the court shall
award attorney fees and costs to the property owner.

Section 3. This act shall take effect July 1, 2019.
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The Florida Senate

Committee Agenda Request

To: Senator David Simmons, Chair
Committee on Judiciary

Subject: Committee Agenda Request

Date: March 14, 2019

I respectfully request that Senate Bill #1720, relating to Property Rights, be placed on the:
L] committee agenda at your earliest possible convenience.

X next committee agenda.

T

Senator Tom Lee
Florida Senate, District 20

File signed original with committee office S-020 (03/2004)
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The Florida Senate

BILL ANALYSIS AND FISCAL IMPACT STATEMENT

(This document is based on the provisions contained in the legislation as of the latest date listed below.)

Prepared By: The Professional Staff of the Committee on Judiciary

BILL:

SB 990

INTRODUCER: Senator Gibson and others

SUBJECT: Unemployment Compensation
DATE: April 5, 2019 REVISED:
ANALYST STAFF DIRECTOR REFERENCE ACTION
1. McKay McKay CM Favorable
2. Davis Cibula JU Favorable
3. RC
Summary:

SB 990 provides that an individual may not be disqualified from receiving reemployment
assistance benefits if he or she voluntarily leaves work as a direct result of circumstances related
to domestic violence.

The bill takes effect July 1, 2019.
Present Situation:
Reemployment Assistance Program

According to the United States Department of Labor, the purpose of the Federal-State
Unemployment Insurance Program is to provide unemployment benefits to eligible workers who,
through no fault of their own, are unemployed. Each state may determine eligibility requirements
using its own criteria and laws.! The program is administered as a partnership between the
federal government and state governments.

Florida’s unemployment insurance program was created by the Legislature in 1937 during the
Great Depression.? The Legislature noted that, after examining the widespread unemployment in
the state and nation, the problem of unemployment could better be met by the “Compulsory
Unemployment Insurance Plan” which was then handled by “poor relief, assistance and
voluntary contributions.” The Legislature enacted a measure that required “the compulsory

! United States Department of Labor, Employment and Training Administration, State Unemployment Insurance Benefits,
available at http://workforcesecurity.doleta.gov/unemploy/uifactsheet.asp (last visited March 22, 2019).
2 Ch. 18402, s. 1, Laws of Fla. (1937).
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setting aside of financial reserves for the benefit of persons unemployed through no fault of their
own.”® The program was rebranded as the “Reemployment Assistance Program” in 2012.4

The Reemployment Assistance Program is described on its website as “What it is” and “What it
is not.” The program is:
e Temporary, partial wage replacement benefits:

o For qualified workers;

o Who are unemployed, but due to no fault of their own;
e A support for economic stability for employers who depend on the spending of consumers;
e Funded entirely by employers who pay state and federal payroll taxes; and
¢ Provided without cost to the workers who actually receive the benefits.

The Reemployment Assistance Program is not:

e Social Security.

An automatic entitlement or loan to the unemployed worker.
Based upon the worker’s need.

Intended as a full replacement for the worker’s previous income.
Funded through deductions from the worker’s previous wages.®

The Department of Economic Opportunity (DEO) is responsible for administering Florida’s
reemployment assistance laws, primarily through its Division of Workforce Services.®

An unemployed individual must apply to the DEO for benefits using Florida’s Online
Reemployment Assistance System.’ To receive reemployment assistance (RA) benefits, a
claimant must meet certain monetary and nonmonetary eligibility requirements and provide
proof of identification.® Key eligibility requirements involve a claimant’s earnings during a
certain period of time, the manner in which the claimant became unemployed, and the claimant’s
efforts to find new employment. A notice of claim is sent to a claimant’s most recent employer
and all employers whose employment records are liable for benefits.®

Benefits

A qualified claimant may receive RA benefits equal to 25 percent of wages, not to exceed $6,325
in a benefit year.'® Benefits range from a minimum of $32 per week to a maximum weekly
benefit amount of $275 for up to 23 weeks, depending on the claimant’s length of prior
employment, wages earned, and the unemployment rate.!*

3 1d.

4 Ch. 2012-30, s. 1, Laws of Fla.

SFlorida Department of Economic Opportunity, Reemployment Assistance Handbook, 6,
http://www.floridajobs.org/unemployment/bri/bri_english.pdf.

6 Section 20.60(5)(c)3., F.S., and s. 443.171, F.S.

" Fla. Admin Code R. 73B-11.013 (2019).

8 See s. 443.091, F.S., and Fla. Admin. Code R. 73B-11.013.

9 Section 443.151(3)(a), F.S.

10 Section 443.111(5)(b), F.S. The maximum amount of benefits available is calculated by multiplying an individual’s weekly
benefit amount by the number of available benefit weeks.

11 Section 443.111(3), F.S. Pursuant to s. 443.111(5), F.S., if the average unemployment rate for the 3 months in the most
recent third calendar year quarter is at or below 5 percent, then the maximum weeks of benefits available is 12; for each 0.5
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A claimant must meet certain requirements in order to be eligible for benefits for each week of
unemployment. For example, each week an individual is required to contact at least five
prospective employers (three prospective employers if the individual resides in a small county)
or report to the one-stop career center'? for reemployment services.

Disqualification for Benefits

Section 443.101(1)(a), F.S., specifies the circumstances under which an individual is disqualified
from receiving RA benefits. An individual must be disqualified for benefits for the week in
which he or she has voluntarily left work without good cause attributable to his or her employing
unit or has been discharged by the employing unit for misconduct connected with his or her
work, based on a finding by the DEO. Disqualification for voluntarily quitting continues for the
full period of unemployment next ensuing after the individual has left his or her full-time, part-
time, or temporary work voluntarily without good cause and until the individual has earned
income equal to or greater than 17 times his or her weekly benefit amount.

An individual is not disqualified for voluntarily leaving temporary work to immediately return
when called to work by the permanent employing unit that temporarily terminated his or her
work within the previous 6 calendar months, or for voluntarily leaving work to relocate as a
result of his or her military-connected spouse’s permanent change of station orders, activation
orders, or unit deployment orders.

An individual will lose eligibility for benefits if DEO determines that he or she failed to apply
for or accept suitable work when offered.*

Financing Reemployment Assistance

In Florida, RA benefits are financed solely through contributions by employers. Generally, a
private employer is considered a contributory employer who pays a quarterly tax on the business
into the Unemployment Compensation Trust Fund. In contrast, a reimbursable employer is
generally a government employer such as the military, counties, and state and federal agencies.
The reimbursable employer pays back the amount of benefits received by claimants. A public
employer may choose to become a contributory employer, as provided by statute.*®

percent that the unemployment rate is above 5 percent, an additional week of benefits becomes available for up to 23 weeks
at an unemployment rate of 10.5 percent.

12 The one-stop delivery system is Florida’s primary customer service strategy for offering access to job search, referral, and
placement assistance; career counseling and educational planning; and other services. Section 445.009, F.S.

13 Section 443.091(1), F.S.

14 Section 443.101(2), F.S.

15 Section 443.1313, F.S. Pursuant to s. 443.131, F.S., employers are required to submit quarterly tax and wage reports. The
calculation for determining each employer’s tax rate is set in statute and takes into consideration several factors. However,
only the first $7,000 of an employee’s wages paid in a calendar year is taxable for reemployment tax purposes. See also
Florida Department of Revenue, Florida Reemployment Tax,
http://floridarevenue.com/taxes/taxesfees/Pages/reemployment.aspx.
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Domestic Violence

Section 741.28, F.S., defines domestic violence as any assault, aggravated assault, battery,
aggravated battery, sexual assault, sexual battery, stalking, aggravated stalking, kidnapping, false
imprisonment, or any criminal offense resulting in physical injury or death of one family or
household member by another family or household member.

The Florida Department of Law Enforcement (FDLE) data indicates that there were a total of
106,979 acts of domestic violence reported in 2017, and 64,781 arrests based on those acts.®
Currently, Florida has 42 certified domestic violence shelters.!” In Fiscal Year 2016-2017, the
Florida Department of Children and Families reported that a total of 14,412 people were
admitted to domestic violence shelters for the first time, while over 37,000 people received new
non-residential services from a certified shelter.®

Effect of Proposed Changes:

The bill amends s. 443.101, F.S., to provide that an individual may not be disqualified from
receiving reemployment assistance if he or she voluntarily leaves work and is able to prove that
the discontinuation of employment is a direct result of circumstances related to domestic
violence.

An individual who leaves voluntarily work as a result of domestic violence must:

e Make reasonable efforts to preserve employment or to decrease the risk of future incidents of
domestic violence. Such efforts may include seeking a protective injunction, relocating to a
secure place, or seeking reasonable accommodation from the employing unit, such as a
transfer or change of assignment.

e Provide evidence such as an injunction, a protective order or other documentation authorized
by state law which reasonably proves that domestic violence has occurred.

e Reasonably believe that he or she is likely to be the victim of a future act of domestic
violence at, in transit to, or departing from his or her place of employment.

An individual who is otherwise eligible for reemployment assistance under these criteria is
ineligible for each week that he or she no longer meets these criteria or refuses a reasonable
accommodation offered in good faith by his or her employing unit.

For contributory employers, the employment record of an employing unit may not be charged for
the payment of benefits to an individual who has voluntarily left work pursuant to the bill’s
provisions.

16 Florida Department of Law Enforcement, Domestic Violence, Domestic Violence Offenses in Florida 1997-2017,
http://www.fdle.state.fl.us/FSAC/Crime-Trends/Domestic-Violence The FDLE includes murder, manslaughter, rape,
fondling, aggravated assault, aggravated stalking, simple assault, threat/intimidation, and stalking in this data.

17 Florida Coalition Against Domestic Violence, 2016-2017 Annual Report to the Florida Legislature: 40" Anniversary

Edition,

http://www.dcf.state.fl.us/programs/domesticviolence/publications/docs/2017 AnnualReport%2021%20DEC%2017.pdf .

18 Department of Children and Families, Domestic Violence Annual Report, 7/1/2016 - 6/30/2017,
http://www.dcf.state.fl.us/programs/domesticviolence/publications/docs/2016-2017%20Annual%20Statistics.pdf (last visited

March 22, 2019).
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The bill has an effective date of July 1, 2019.

Constitutional Issues:

A.

Municipality/County Mandates Restrictions:
None.

Public Records/Open Meetings Issues:
None.

Trust Funds Restrictions:

None.

State Tax or Fee Increases:

None.

Other Constitutional Issues:

None identified.

Fiscal Impact Statement:

A.

Tax/Fee Issues:
None.
Private Sector Impact:

The bill prohibits charging the employment record of contributory employers for benefits
paid pursuant to the bill’s provisions.

Government Sector Impact:

According to the Department of Economic Opportunity’s Fiscal Analysis, the changes
required by this bill may increase Unemployment Benefit expenditures for direct bill
governments. The Department did not have any relevant statistics for Florida at the time
the analysis was published. The analysis, however, looked to Texas, a state that enacted a
similar provision, and found that approximately 200 people were affected annually. If
Florida experienced a similar number of claims for the full 12 weeks, the fiscal impact of
the bill could be a $660,000 increase in benefits paid annually. The bill would also
require an estimated 640 hours of staff and contract time to implement. That cost would
be $47,000 to implement, an amount that DEO stated it could absorb in its budget.®

19 Department of Economic Opportunity, House Bill 563 Fiscal Analysis (Feb. 14, 2019)
http://abar.laspbs.state.fl.us/ABAR/Attachment.aspx?1D=28647.
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VI. Technical Deficiencies:
None.
VII. Related Issues:
None.
VIII. Statutes Affected:

The bill substantially amends section 443.101 of the Florida Statutes.

IX. Additional Information:

A. Committee Substitute — Statement of Changes:
(Summarizing differences between the Committee Substitute and the prior version of the bill.)
None.

B. Amendments:
None.

This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate.
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Florida Senate - 2019 SB 990

By Senator Gibson

6-01404A-19 2019990

A bill to be entitled
An act relating to unemployment compensation; amending
s. 443.101, F.S.; making editorial changes;
prohibiting certain victims of domestic violence from
being disqualified for benefits for voluntarily
leaving work; prohibiting the employment record of an
employing unit from being charged in certain

circumstances; providing an effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Paragraph (a) of subsection (1) of section
443,101, Florida Statutes, is amended to read:

443.101 Disqualification for benefits.—An individual shall
be disqualified for benefits:

(1) (a) For the week in which he or she has voluntarily left
work without good cause attributable to his or her employing

unit or for the week in which he or she has been discharged by

the employing unit for misconduct connected with his or her
work, based on a finding by the Department of Economic
Opportunity. As used in this paragraph, the term “work” means
any work, whether full-time, part-time, or temporary.

1. Disqualification for voluntarily quitting continues for
the full period of unemployment next ensuing after the
individual has left his or her full-time, part-time, or
temporary work voluntarily without good cause and until the
individual has earned income equal to or greater than 17 times

his or her weekly benefit amount. As used in this subsection,

the term “good cause” includes only that cause attributable to
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the employing unit which would compel a reasonable employee to
cease working or attributable to the individual’s illness or
disability requiring separation from his or her work. Additional
disqualifications Any—ether—disgualtifieation may not be imposed.

2. An individual is not disqualified under this subsection

for:

a. Voluntarily leaving temporary work to return immediately
when called to work by the permanent employing unit that
temporarily terminated his or her work within the previous 6
calendar months;

b. 7—ex—Ffe¥ Voluntarily leaving work to relocate as a
result of his or her military-connected spouse’s permanent
change of station orders, activation orders, or unit deployment
orders; or

c. Voluntarily leaving work if he or she proves that his or

her discontinued employment is a direct result of circumstances

related to domestic violence as defined in s. 741.28. An

individual who voluntarily leaves work under this sub-

subparagraph must:

(I) Make reasonable efforts to preserve employment or to

decrease the risk of future incidents of domestic violence. Such

efforts may include seeking a protective injunction, relocating

to a secure place, or seeking reasonable accommodation from the

employing unit, such as a transfer or change of assignment;

(IT) Provide evidence such as an injunction, a protective

order, or other documentation authorized by state law which

reasonably proves that domestic violence has occurred; and

(ITI) Reasonably believe that he or she is likely to be the

victim of a future act of domestic violence at, in transit to,
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or departing from his or her place of employment. An individual

who is otherwise eligible for benefits under this sub-

subparagraph is ineligible for each week that he or she no

longer meets such criteria or refuses a reasonable accommodation

offered in good faith by his or her employing unit.

3. The employment record of an employing unit may not be

charged for the payment of benefits to an individual who has

voluntarily left work under this paragraph.

4.2+ Disqualification for being discharged for misconduct
connected with his or her work continues for the full period of
unemployment next ensuing after having been discharged and until
the individual is reemployed and has earned income of at least
17 times his or her weekly benefit amount and for not more than
52 weeks immediately following that week, as determined by the
department in each case according to the circumstances or the

seriousness of the misconduct, under the department’s rules

adepted for determining determination £ disqualification for
benefits for misconduct.

5.3+ If an individual has provided notification to the
employing unit of his or her intent to voluntarily leave work
and the employing unit discharges the individual for reasons
other than misconduct before the date the voluntary quit was to
take effect, the individual, if otherwise entitled, shall
receive benefits from the date of the employer’s discharge until
the effective date of his or her voluntary quit.

6.4 If an individual is notified by the employing unit of
the employer’s intent to discharge the individual for reasons
other than misconduct and the individual quits without good

cause before the date the discharge was to take effect, the
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claimant is ineligible for benefits pursuant to s. 443.091(1) (d)
for failing to be available for work for the week or weeks of
unemployment occurring before the effective date of the
discharge.

Section 2. This act shall take effect July 1, 2019.
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SENATOR AUDREY GIBSON
Minority Leader
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March 25, 2019

Senator David Simmons, Chair’
Committee on Judiciary

515 Knott Building

404 8. Monroe Street .
Tallahassee, FL 32399-1100

Chair Simmons:

I respectfully request that SB 990, relating to unemploymetit compensation for victims of
domestic violence, be placed on the next committee agenda.

SB 990, prohibits certain victims of domestic violence from being disqualified for benefits if he
or she proves that his or her discontinued employment is a direct result of circumstances related
to domestic violence. The bill passed unanimously in the first committee.

Thank you for your kind consideration,
Sincetely,

\4&%&1% Bi.

Audrey Gibson

State Senator
District 6

401 East Union Street, Suite 104, Jacksonville, Florida 32202 {904) 359-2553
200 Senate Bullding, 404 Scuth Monroe Straet, Taltahasses, Florlda 32399-1100 (850) 487-5006

BILL GALVANO DAVID SIMMONS
President of the Senate President Pro Tempore
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4/8/2019 6:00:39 PM

4/8/2019 4:01:48 PM
Length: 01:58:52

Comments from Chair Simmons

Meeting called to order by Chair Simmons

Roll call by Administrative Assistant Joyce Butler

Quorum present

Comments from Chair Simmons

Introduction of Tab 8, SB 7086 by Chair Simmons

Chair Simmons give a statement regarding, least controversial bills first.

Chair Simmons stated we are going to try and get threw as many bills as we can
Chair Simmons asked members to turn to Tab 7, by Senator Albritton

Chair Simmons asked Senator Albriton for an explanation of Tab 7, CS/SB 1400
Senator Albritton explains CS/SB 1440

Chair Simmons ask was there any questions to Senator Albritton

Chair Simmons stated there is an Amendment Barcode No. 888164 by Senator Albritton
Explanation of Amendment by Senator Albritton

Question from Senator Gibson

Response from Senator Albritton

Follow-up question from Senator Gibson

Response from Senator Albritton

Comments from Chair Simmons

Closure waived

Amendment Barcode No. 888164 adopted

Question from Senator Gibson

Response from Senator Albritton

Follow-up question from Senator Gibson

Response from Senator Albritton

Additional question from Senator Gibson

Response from Senator Albritton

Andy Gonzalez, Public Policy Representative, Florida Realtors waives in support
Rebecca O'Hara, Deputy General Counsel, Florida League of Cities waives in support
Kurt Spitzer, Florida Stormwater Association waives in opposition

Speaker Greg Pound

Senator Rodriguez in debate

Senator Gibson in debate

Senator Albritton in closure

Roll call by Administrative Assistant Joyce Butler

CS/CS/SB 1400 reported favorably

Introduction of Tab 3, SB 1272

Explanation of SB 1272, Anti-Semitism by Senator Gruters

Question from Senator Gibson

Response from Senator Gruters

Follow-up question from Senator Gibson

Response from Senator Gruters
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4:40:48 PM
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4:46:54 PM
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Additional question from Senator Gibson

Response from Senator Gruters

Additional question from Senator Gibson

Response from Senator Gruters

Follow-up question from Senator Gibson

Response from Senator Gruters

Additional question from Senator Gibson

Response from Senator Gruters

Question from Senator Rodriguez

Response from Senator Gruters

Chair Simmons stated we have an Amendment Barcode No. 287692
Explanation of Amendment by Senator Gruters

Question from Senator Gibson

Response from Senator Gruters

Closure waived

Amendment Barcode No. 287692 adopted

Question from Senator Gibson

Response from Senator Gruters

Speaker Susan Aertker

Speaker Reem Zaitoon in opposition

Speaker Amy Datz in support

Speaker Greg Pound

Senator Gibson in debate

Senator Rodriguez in debate

Senator Baxley in debate

Senator Gruters with closure

Roll call by Administrative Assistant Joyce Butler

CS/SB 1272 reported favorably

Introduction of Tab 11, CS/SB 920 by Senator Pizzo
Explanation of CS/SB 920, DNA Database by Senator Pizzo
Comments from Chair Simmons

Question from Senator Gibson

Response from Senator Pizzo

Follow-up question from Senator Gibson

Response from Senator Pizzo

Barney Bishop lll, President & CEO, Florida Smart Justice Alliance waives in support
Matt Dunagan, Deputy Director, Florida Sheriffs Association waives in support
Matt Puckett, Executive Director, Florida PBA waives in support
Speaker Greg Pound

Comments from Chair Simmons

Senator Gibson in debate

Closure by Senator Pizzo

Roll call by Administrative Assistant Joyce Butler

CS/SB 920 reported favorably

Chair Simmons state turn to Tab 10, CS/SB 1034

Explanation of CS/SB 1034, Assignment of Consumer Debts by Senator Gruters
Chair Simmons states we have an Amendment Barcode No. 664092
Explanation of Amendment by Senator Gruters

Amendment Barcode No. 664092 adopted

Question from Senator Gibson

Response from Senator Gruters

Follow-up question from Senator Gibson
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5:00:16 PM
5:00:18 PM
5:00:31 PM
5:00:42 PM
5:00:59 PM
5:02:37 PM
5:02:46 PM
5:02:55 PM
5:03:06 PM
5:03:24 PM
5:04:03 PM
5:04:16 PM

5:04:30 PM
5:04:43 PM
5:05:00 PM

5:05:16 PM
5:05:26 PM
5:05:56 PM
5:06:06 PM
5:06:21 PM
5:06:35 PM
5:06:55 PM

5:07:25 PM
5:07:46 PM
5:08:50 PM
5:09:22 PM
5:09:25 PM
5:09:38 PM
5:10:04 PM
5:10:24 PM
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Response from Senator Gruters

Speaker Alice Vickers, Attorney, Florida Alliance for Consumer Protection in opposition
Speaker Anthony Dimarco, Vice President of Governmental Affairs, Florida Bankers
Association in opposition

Speaker Jennifer Wilson, Lobbyist/Attorney, Florida Collectors Association in support
Jared Ross, Senior Vice President Governmental Affairs, Florida Credit Union
Association waives in opposition

Chair Simmons ask for debate

Roll call by Administrative Assistant Joyce Butler

CS/CS/SB 1034 reported favorably

Chair Simmons states turn to Tab 4, SB 958

Explanation of SB 958, Housing Discrimination by Senator Rodriguez

Pamela Burch Fort, Florida State Conference of NAACP waives in support

Alice Vickers, Attorney, Florida Alliance for Consumer Protection waives in support
Christopher Turner. Deputy Legislative Affairs Director, Florida Commission on Human
Relations waives in support

Closure waived

Roll call by Administrative Assistant Joyce Butler

SB 958 reported favorably

Chair Simmons states turn to Tab 9, CS/SB 1208

Explanation of CS/SB 1208, Aircraft Liens by Senator Baxley

Closure waived

Roll call by Administrative Assistant Joyce Butler

SB 1208 reported favorably

Chair ask to turn to Tab 1, CS/SB 630

Explanation of CS/SB 630, Nonopioid Alternatives by Senator Perry

Barney Bishop lll, President & CEO, Florida Smart Justice Alliance waives in support
Jack Hebert, Governmental Affairs Director, Florida Chiropractic Association waives in
support

Angela Drzewiecki, Florida Acupuncture Association waives in support

Chris Lyon, Florida Association of Nuric Association waives in support

Anita Berry, Florida Occupational Therapy Association & Florida State Massage
Therapy Association waives in support

Corrine Mixon, Florida Oriental Medical Association waives in support

Greg Pound

Closure by Senator Perry

Roll call by Administrative Assistant Joyce Butler

CS/SB 630 reported favorably

Chair Simmons ask to turn to Tab 5, CS/SB 772

Explanation of CS/SB 772, Liens Against Motor Vehicles and Vessels by Senator
Stargel

Introduction of Amendment Barcode No. 688728 by Chair Simmons

Explanation of Delete-all Amendment No. 688728 by Senator Stargel

David Custin, Beach Towing, Inc. and Teemont Towing, Inc. waives in support
Closure waived

Amendment Barcode No. 688728 adopted

Comments from Chair Simmons

Sandra Mortham waives in support

Brewster Bevis, Senior Vice President, Associated Industries of Florida waives in
support

Carolyn Johnson, Policy Director, Florida Chamber of Commerce waives in support
Paul Sanford, J.M. Family Enterprises waives in support
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5:43:03 PM
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5:46:04 PM

Closure waived

Roll call by Administrative Assistant Joyce Butler

CS/CS/SB 772 reported favorably

Chair Simmons ask to turn to Tab 2, CS/SB 1700

Explanation of CS/SB 1700, Prescribed Controlled Substances by Senator Lee
Introduction of Late-filed Amendment Barcode No. 594726 by Chair Simmons
Explanation of Amendment by Senator Hutson

Senator Hutson withdraws Amendment Barcode No. 594726

Barney Bishop Ill, President & CEO, Florida Smart Justice Alliance waives in support
Speaker William Large, President, Florida Justice Reform Institute in opposition

Speaker John Guard, Chief Deputy Attorney General, Office of the Attorney General in

support

Senator Baxley in debate

Senator Lee in closure

Roll call by Administrative Assistant Joyce Butler
CS/SB 1700 reported favorably

Chair Simmons ask to turn to Tab 6, CS/SB 862

Explanation of CS/SB 862, Lessor Liability Under Special Mobile Equipment Leases by

Senator Stargel

Chair Simmons states we have Amendment Barcode No. 672360
Explanation of Amendment by Senator Stargel

George Meros, Attorney, U.S. Chamber waives in support

Amendment adopted

George Meros waives in support

Speaker Paul Jess, Florida Justice Association in opposition

Comments from Chair Simmons

William Large, President, Florida Justice Reform Institute waives in support
Brewster Bevis, Senior Vice President, Associated Industries of Florida waives in
support

Carolyn Johnson, Policy Director, Florida Chamber of Commerce waives in support
Closure waived

Roll call by Administrative Assistant Joyce Butler

CS/CS/SB 862 reported favorably

Chair Simmons ask to turn to Tab 8, SB 7086

Explanation of SB 7086, Voting Rights Restoration by Senator Brandes
Chair Simmons ask was there any questions from Senator Brandes
Vice-Chair Rodriguez ask questions to Senator Brandes. Senator Brandes answer
guestion

Question from Senator Hutson

Response from Chair Simmons

Senator Stargel moves for time certain vote at 5:58 pm

Objection by Senator Gibson

Vote will be time-certain at 5:58 pm

Introduction of Amendment Barcode No. 861964

Explanation of Amendment by Vice-Chair Rodriguez

Amendment Barcode No. 861964 withdrawn

Introduction of Amendment Barcode No. 530944

Explanation of Amendment by Vice-Chair Rodriguez

Amendment Barcode No. 530944 withdrawn by Vice-Chair Rodriguez
Chair passed the chair to Vice-Chair Rodriguez

Explanation of Amendment Barcode No. 171906 by Senator Simmons
Question on Amendment by Senator Gibson
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Response by Senator Simmons

Speaker Neil Volz, Political Director, Florida Rights Restoration Coalition in support
Closure waived

Amendment adopted

Chair passed back to Chair Simmons

Question from Senator Hutson

Response from Senator Brandes

Speaker Desmond Meade, Executive Director/Chair, Florida Rights Restoration
Coalition

Senator Rodriguez in debate

Closure waived

Roll call Administrative Assistant Joyce Butler

CS/SB 7086 reported favorably

Comments from Senator Brandes

Comments from Chair Simmons

Chair Simmon ask the members to turn to Tab 14, SB 990

Explanation of SB 900, Unemployment Compensation by Senator Gibson

Roll call by Administrative Assistant Joyce Butler

SB 990 reported favorably

Senator Gibson moves to adjourn, without objection meeting adjourned
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