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TAB BILL NO. and INTRODUCER SENATE COMMITTEE ACTIONS COMMITTEE ACTION

1 SB 122
Broxson

Attorney Fee Awards Under Insurance Policies and Fav/CS

Contracts; Revising certain attorney fee provisions in Yeas 5 Nays 3
the Florida Insurance Code to specify that an insured

or beneficiary entitled, under certain circumstances,

to attorney fees under an insurance policy or contract

must be a named insured or named beneficiary;

providing that such right to attorney fees may not be

assigned or extended by agreement, except to certain

persons, etc.

BI 01/22/2019 Workshop-Discussed
BI 02/04/2019 Workshop-Discussed
BI 02/11/2019 Temporarily Postponed
BI 03/04/2019 Fav/CS

JuU

RC

2 SB 496
Rader
(Similar CS/H 429)

Insurance Guaranty Associations; Authorizing the Fav/CS

Florida Insurance Guaranty Association to authorize Yeas 6 Nays O
certain employees to adjust losses for the

association; revising the assessments levied by the

Office of Insurance Regulation on workers’

compensation insurers; requiring such insurers to

recoup the assessments by applying a certain

surcharge percentage to certain policies, etc.

Bl 03/04/2019 Fav/CS
AEG
AP

3 SB 626
Brandes
(Similar H 673)

Insurer Guaranty Associations; Revising applicability Fav/CS

of part Il of ch. 631, F.S., as to health maintenance Yeas 8 Nays 0
organizations, long-term care insurance benefits,

certain health care benefits, and certain structured

settlement annuity benefits; revising the number of

members and composition of the Florida Life and

Health Insurance Guaranty Association’s board of

directors; adding the reissuance of covered policies to

a list of duties of the association relating to insolvent

insurers, etc.

Bl 03/04/2019 Fav/CS
AEG
AP
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The Florida Senate

BILL ANALYSIS AND FISCAL IMPACT STATEMENT

(This document is based on the provisions contained in the legislation as of the latest date listed below.)

Prepared By: The Professional Staff of the Committee on Banking and Insurance

BILL:

CS/SB 122

INTRODUCER:  Banking and Insurance Committee and Senator Broxson

SUBJECT: Attorney Fee Awards Under Insurance Policies and Contracts
DATE: March 5, 2019 REVISED:
ANALYST STAFF DIRECTOR REFERENCE ACTION
1. Billmeier Knudson Bl Fav/CS
2. JU
3. RC
Please see Section IX. for Additional Information:
COMMITTEE SUBSTITUTE - Substantial Changes
Summary:

CS/SB 122 provides that a post-loss assignments of benefits under a property insurance policy or
under the comprehensive or combined additional coverage of a motor vehicle insurance policy
for coverage of windshield damage is only valid if:

A copy of the agreement is provided to the consumer's insurer within 3 business days after
the agreement's execution;

The agreement may be rescinded within 14 days of execution or at least 30 days after the
execution if the service provider has not begun substantial work on the property;

The agreement does not impose any fee or penalty for rescinding the agreement, for check
processing, for not using a specified service provider for permanent repairs, or for mortgage
processing;

The agreement does not assign more than $500, if related to repairing a windshield under a
motor vehicle insurance policy’s comprehensive or combined additional coverage;

The agreement does not transfer authority to adjust, negotiate, or settle a claim to a person
who is not authorized to do so under the Insurance Adjusters Law;

The agreement does not transfer a greater right to attorney fees than that created by the bill;
The agreement does not prevent or inhibit an insurer from communicating with the consumer
at any time; and

The agreement relates only to work performed or to be performed by the service provider.
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The bill removes the “one way” attorney fee for assignees of property insurance benefits or
motor vehicle insurance benefits to repair or replace automobile windshields under
comprehensive or combined additional coverage. It does not change the law relating to first party
insurance claims. Instead of “one way” attorney fees, the bill provides that the prevailing party in
a suit between an assignee and an insurer has the right to attorney fees and costs. The bill defines
the prevailing party as the party which prevails on the significant issues of the case and provides
factors that a court must consider when determining the prevailing party:

e The issues litigated,;

e The amount of the claim by the service provider versus the amount recovered,

e The existence of setoffs and counterclaims; and

e The amounts offered by either party to resolve the issues prior to or during litigation.

The bill provides that if a consumer acts under urgent or emergency circumstances to protect

property from damage and enters into an agreement with a service provider, the service provider

may only contract for the right to payment for the work necessary to protect and prevent

additional damage to the property. The right to payment may include a post-loss assignment of

benefits. However, a service provider may not receive from a consumer acting under urgent or

emergency circumstances an assignment of post-loss benefits in excess of:

e Under a property insurance policy, in excess of the greater of $3,000 or 1 percent of the
Coverage A limit under such policy.

e Under a motor vehicle insurance policy for comprehensive or combined additional coverage
for windshield damage, in excess of $500.

The bill requires an assignee and any subcontractor of the assignee to waive any and all claims
against a consumer. However, the consumer remains responsible for the payment of any
deductible amount provided for by the terms of the insurance policy, and for the cost of any
betterment ordered by the consumer. The waiver is effective even if the assignment agreement is
subsequently found invalid or rescinded by the consumer.

The bill provides that if an assignee commences a suit based upon or including the same claim
against the same adverse party that such assignee has previously voluntarily dismissed, the court
may order the assignee to pay the costs of the adverse party of the action previously voluntarily
dismissed.

This bill takes effect on July 1, 2019.
Present Situation:
Attorney Fees in Insurance Litigation

In general, parties to a lawsuit each pay their own attorney fees unless statutes or contractual
provisions provide otherwise. Section 627.428, F.S., provides, in part:

Upon the rendition of a judgment or decree by any of the courts of this state
against an insurer and in favor of any named or omnibus insured or the named
beneficiary under a policy or contract executed by the insurer, the trial court or, in
the event of an appeal in which the insured or beneficiary prevails, the appellate
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court shall adjudge or decree against the insurer and in favor of the insured or
beneficiary a reasonable sum as fees or compensation for the insured’s or
beneficiary’s attorney prosecuting the suit in which the recovery is had.’

This statute allows an insured to recover his or her own attorney fees if the insured prosecutes a
lawsuit to enforce an insurance policy. Some version of this statute has been the law in Florida
since at least 1893.2

The Florida Supreme Court recently explained the purpose of the statute:

The need for fee and cost reimbursement in the realm of insurance litigation is
deeply rooted in public policy. Namely, the Legislature recognized that it was
essential to "level the playing field" between the economically-advantaged and
sophisticated insurance companies and the individual citizen. Most assuredly, the
average policyholder has neither the finances nor the expertise to single-handedly
take on an insurance carrier. Without the funds necessary to compete with an
insurance carrier, often a concerned policyholder's only means to take protective
action is to hire that expertise in the form of legal counsel... For this reason, the
Legislature recognized that an insured is not made whole when an insurer simply
grants the previously denied benefits without fees. The reality is that once the
benefits have been denied and the plaintiff retains counsel to dispute that denial,
additional costs that require relief have been incurred. Section 627.428, F.S., takes
these additional costs into consideration and levels the scales of justice for
policyholders by providing that the insurer pay the attorney's fees resulting from
incorrectly denied benefits.?

Florida courts have interpreted the statute broadly to allow recovery of fees when the insurer
ultimately settles the case before trial.* The court awards fees pursuant to the statute even if the
insurer does not act in bad faith.®

There must be a dispute over the amount owed before attorney fees can be recovered pursuant to
s. 627.428, F.S. In Goldman v. United Services Automobile Association,® homeowners sustained
water damage due to a plumbing leak. The homeowners reported the claim to their insurance
company. The insurance company investigated and paid the claim. The homeowners filed a

! Section 626.9373, F.S., contains substantially similar language but it applies to surplus lines insurers. Florida courts have
interpreted the statutes to have the same meaning.

2 See Tillis v. Liverpool & London & Globe Insurance Company, 35 So. 171 (1903)(rejecting an insurance company
argument that the 1893 law providing that an insured may recover attorney fees in actions against an insurance company to
enforce a policy violates due process and equal protection).

3 Johnson v. Omega Ins. Co., 200 So0.3d 1207, 1215-1216 (Fla. 2016)(internal citations omitted).

4 Johnson v. Omega Ins. Co., 200 So0.3d 1207, 1215 (Fla. 2016)(noting that it is it is “well settled that the payment of a
previously denied claim following the initiation of an action for recovery, but prior to the issuance of a final judgment,
constitutes the functional equivalent of a confession of judgment”).

% Insurance Co. of North America v. Lexow, 602 So.2d 528, 531 (Fla. 1992)(“We reject the argument that attorney's fees
should not be assessed against INA because this dispute involved a type of claim which reasonably could be expected to be
resolved by a court. INA's good faith in bringing this suit is irrelevant. If the dispute is within the scope of s. 627.428, F.S.,
and the insurer loses, the insurer is always obligated for attorney's fees”).

6244 S0.3d 310 (Fla. 4" DCA 2018).
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lawsuit without informing the insurance company that they disputed the amount of the claim.
The insurance company demanded appraisal and paid the disputed amount after the appraisal
award.” The court held the homeowners were not entitled to attorney fees because the insurance
company was not aware of a dispute over the amount of the claim until the filing of the lawsuit.
The court said that attorney fees may only be recovered when the claims process breaks down
and the parties are no longer working to resolve the claim.®

Assignments of Post-Loss Insurance Benefits

An assignment is the voluntary transfer of the rights of one party under a contract to another
party. Current law generally allows an insurance policyholder to assign the benefits of the policy,
such as the right to be paid, to another party. This assignment is often called an “assignment of
benefits” or “AOB.” Once an assignment is made, the assignee can take action to enforce the
contract. Accordingly, if the benefits are assigned and the insurer refuses to pay, the assignee
may file a lawsuit against the insurer to recover the insurance benefits.°

The Florida Supreme Court Applies Section 627.428, F.S., to AOB Cases

Section 627.428, F.S., provides that “any named or omnibus insured or the named beneficiary
under a policy” may be entitled to attorney fees. In 1961, the First District Court of Appeal held
that an assignee of the proceeds of a life insurance policy could recover attorney fees when the
assignee had to sue to enforce payment.*°

In 1971, the Fourth District Court of Appeal considered whether the insured’s assignee of
benefits from a property insurance policy was entitled to attorney fees and held the assignee was
not entitled to fees because the assignee was not a named insured or beneficiary.!! The Fourth
District’s opinion was appealed to the Florida Supreme Court and the Florida Supreme Court
reversed. In 1972, the Florida Supreme Court held that an insured’s assignee is entitled to
attorney fees under s. 627.0127, F.S., the predecessor statute to s. 627.428, F.S. The court said
“an assignee of an insurance claim stands to all intents and purposes in the shoes of the insured
and logically should be entitled to an attorney’s fee when he sues and recovers on the claim.”*?

The court reaffirmed the holding in 2008:

" Goldman, 244 So.3d at 311.

8 Goldman, 244 So.3d at 312. See also Hill v. State Farm Florida Insurance Company, 35 So.3d 956, 961 (Fla. 2d DCA
2010)(stating that “fees should normally be limited to the work associated with filing the lawsuit after the insurance carrier
has ceased to negotiate or has breached the contract and the additional legal work necessary and reasonable to resolve the
breach of contract); Lewis v. Universal Property and Casualty Insurance Co., 13 So.3d 1079 (Fla. 4" DCA 2009).

® Nationwide Mutual Insurance Company v. Pinnacle Medical, Inc. 753 So.2d 55, 57 (Fla. 2000)(“The right of assignee to
sue for breach of contract to enforce assigned rights predates the Florida Constitution”).

10 Travelers Insurance Company v. Tallahassee Bank and Trust Company, 133 So.2d 463 (Fla. 15 DCA 1961).

11 Southern American Fire Insurance Company v. All Ways Reliable Building Maintenance, Inc., 251 So.2d 11 (Fla. 4" DCA
1971), reversed, All Ways Reliable Building Maintenance, Inc. v. Moore, 261 So.2d 131 (Fla. 1972).

12 All Ways Reliable Bldg. Maintenance, Inc. v. Moore, 261 So.2d 131 (1972)
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[S]ection 627.428 authorizes an award of attorney's fees only to “the named or
omnibus insured or named beneficiary” under an insurance policy and to other
third parties who obtain coverage based on an assignment from an insured.?

Anti-Assignment Provisions in Insurance Contracts Do Not Prevent AOB in Property
Insurance or Motor Vehicle Insurance

Section 627.422, F.S., governs assignability of insurance contracts and provides that a policy
may or may not be assignable according to its terms. In Lexington Insurance Company v.
Simkins Industries,'* the court held that a provision in an insurance contract prohibiting
assignment of the policy was enforceable under the plain language of s. 627.422, F.S. The court
explained that the purpose of a provision prohibiting assignment was to protect an insurer against
unbargained-for risks.*®

An assignment made after the loss is valid even if the contract states otherwise.® In Continental
Casualty Company v. Ryan Incorporated Eastern,!’ the court noted that it is a “well-settled rule
that [anti-assignment provisions do] not apply to an assignment after loss.” A court explained
that a rationale for post-loss assignments is that “assignment of the policy, or rights under the
policy, before the loss is incurred transfers the insurer’s contractual relationship to a party with
whom it never intended to contract, but an assignment after loss is simply the transfer of the right
to a claim for money” and “has no effect upon the insurer’s duty under the policy.””*®

Assignments have been prohibited by contract in other insurance contexts. In Kohl v. Blue Cross
Blue Shield of Florida, Inc.,'® the court found anti-assignment language was sufficiently clear
and upheld language prohibiting the assignment of a health insurance claim. The court explained
that anti-assignment clauses “prohibiting an insured’s assignments to out-of-network medical
providers are valuable tools in persuading health [care] providers to keep their costs down and as
such override the general policy favoring the free alienability of choses in action.”?°

AOB in Property Insurance Cases

In recent years, insurers have complained of abuse of the assignment of benefits process. An
insurance company described the issue in a court filing:

The typical scenario surrounding the use of an “assignment of benefits” involved
vendors and contractors, mostly water remediation companies, who were called
by an insured immediately after a loss to perform emergency remediation
services, such as water extraction. The vendor came to the insured’s home and,

13 Continental Cas. Co. v. Ryan, Inc. Eastern, 974 So.2d 368, 379 (Fla. 2008).

14704 So.2d 1384 (Fla. 1998).

151d. at 1386.

16 West Fla. Grocery Co. v. Teutonia Fire Ins. Co., 74 Fla. 220, 77 So. 209 (1917); Gisela Inv., N.V. v. Liberty Mut. Ins. Co.,
452 So.2d 1056 (Fla. 3d DCA 1984).

17974 So.2d 368, 377 n. 7 (Fla. 2000).

18 Wehr Constructors, Inc. v. Assurance Company of America, 384 S.W.3d 680, 683 (Ky. 2012). The Florida courts’
interpretation of s. 627.422, F.S., appears to be the position of a majority of states that have considered the issue.

19955 So.2d 1140 (Fla. 4" DCA 2007).

201d. at 1144-1145.
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before performing any work, required the insured to sign an “assignment of
benefits” — when the insured would be most vulnerable to fraud and price
gouging. Vendors advised the insured, “We’ll take care of everything for you.”
The vendor then submitted its bill to the insurer that was, on average, nearly

30 percent higher than comparative estimates from vendors without an assignment
of benefits. Some vendors added to the invoice an additional 20 percent for
“overhead and profit,” even though a general contractor would not be required or
hired to oversee the work. Vendors used these inflated invoices to extract higher
settlements from insurers. This, in turn, significantly increases litigation over the
vendors’ invoices.?

In a court filing in a different case, a company that provides emergency repair and construction
services explained the rationale behind assignments of insurance benefits:

As a practical matter, a homeowner often will not be able to afford or hire a
contractor immediately following a loss unless the contractor accepts an
assignment of benefits to ensure payment. A homeowner may be unable to
comply with the ... provision requiring the homeowner to protect and repair the
premises unless the remediation contractor accepts an assignment of benefits,
however, contractors will become unwilling to accept payments by assignment if
court decisions render the assignments unenforceable ...

Whether the repair invoice is routed through the insured or submitted by the
service provider directly by assignment, the service provider’s repair invoice is
submitted to the insurer for coverage and reviewed by an adjuster. The only
difference an assignment makes is that, if an insurance company wishes to
partially deny coverage or contest an invoice as unreasonable, the insured
policyholder is not mired in litigation in which he or she has no stake.?

There have been a number of cases in recent years where courts have held that post-loss benefits
are assignable.?

Automobile Insurance

Automobile insurance consists of different types of insurance coverages. Personal injury
protection or “PIP” coverage is required in Florida to cover injuries to the driver regardless of
which party is at fault in an accident. Bodily injury liability coverage pays for damage that the
insured causes to other drivers and passengers in an accident. Property damage liability coverage
covers damage that the insured causes to the property of another individual. Collision coverage

21 Security First Insurance Company v. State of Florida, Office of Insurance Regulation, Case No. 1D14-1864 (Fla. 1%t DCA),
Appellant’s Initial Brief at pp. 3-4 (appellate record citations omitted).

22 One Call Property Services, Inc. v. Security First Insurance Company, Case No. 4D14-0424 (Fla. 4" DCA), Appellant’s
Initial Brief at 46-48.

23 See, e.g., Security First Ins. Co. v. State of Florida Office of Insurance Regulation, 177 So.3d 627, rehearing denied (Fla.
18t DCA 2015); Bioscience W., Inc. v. Gulfstream Prop. & Cas. Ins. Co., 185 So0.2d 638 (Fla.2d DCA 2016); One Call
Property Services, Inc. v. Security First Ins. Co., 165 S0.3d 749 (Fla. 4™ DCA 2015); Accident Cleaners, Inc. v. Universal
Ins. Co., 186 S0.3d 1 (Fla. 5" DCA 2015).
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pays for damages to the insured automobile caused by a collision with another automobile.
Comprehensive coverage generally pays for damages to the insured automobile, including
damage to the windshield, caused by events other than a collision.

The “deductible” is the amount the insured must pay before the insurance company pays any
amount. Section 627.7288, F.S. states:

The deductible provisions of any policy of motor vehicle insurance, delivered or
issued in this state by an authorized insurer, providing comprehensive coverage or
combined additional coverage shall not be applicable to damage to the windshield

of any motor vehicle covered under such policy.?*,%

Consumers who purchase the minimum coverage required by law do not have first-party
coverage for windshield repair or replacement. Consumers who purchase comprehensive
coverage have first-party coverage if a windshield is damaged or broken. Lenders often require
borrowers to purchase comprehensive coverage, so consumers who owe money on their vehicles
will often qualify for windshield repair or replacement without a deductible.?®

Windshield Replacement and Repair

Florida law does not contain insurer claim handling requirements specific to windshield claims.
The claims are handled through the insurance contract. Current law does not prohibit an insurer
from including an inspection requirement in policy forms.

Many Florida insurance carriers set up a network of providers that will provide windshield repair
or replacement services at negotiated rates. If the insured uses one of these “in-network”
providers, an insured windshield is repaired or replaced at no cost to the insured. Some glass
shops do not participate in the insurer’s provider network. To claim benefits from an insured’s
automobile insurer, the “out-0f-network” shop often obtains an assignment of benefits from the
insured. Florida law allows an insured to assign the benefits of his or her insurance policy to a
third party, in this case, the out-of-network glass shop. The assignee glass shop can negotiate
with the insurer and file a lawsuit against the insurance company if the two sides do not agree on
the claim amount. %’

Vehicle Safety Requirements

Section 316.2952, F.S., requires vehicles operated on highways to have a windshield.
Section 316.610, F.S., prohibits driving a vehicle in such an unsafe condition that it endangers
persons or property. A police officer is allowed to stop a vehicle if required equipment is not in

24 LLanguage similar to s. 627.7288, F.S., has been part of Florida law since 1979. See Ch. 79-241, Laws of Florida.

25 At least seven other states have provisions prohibiting insurers from requiring a deductible for windshield claims or
allowing insureds to purchase a policy with no deductible for windshield claims.

2 Florida Department of Financial Services, Automobile Insurance A Toolkit for Consumers,
https://www.myfloridacfo.com/division/consumers/UnderstandingCoverage/Guides/documents/AutoToolkit.pdf (last visited
February 4, 2019).

27 Dale Parker and Brendan McKay, Florida Auto Glass Claims: A Cracked System, Trial Advocate Quarterly Fall 2016
(Westlaw Citation: 35 No. 4 Trial Advoc. Q. 20).
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proper repair.?® Depending on the severity of the equipment damage, a police officer may order a
vehicle removed from use until repairs are made or give the driver 48 hours to make the
repairs.?

AOB Windshield Litigation

According to the Department of Financial Services,® the number of AOB auto glass lawsuits has
increased in recent years:

Year | 2006 | 2007 | 2008 | 2009 | 2010 | 2011 | 2012 2013 2014 2015 2016 2017 2018

Auto | 397 571 271 709 351 478 1,389 4,331 9,018 12,817 | 19,695 25,664 | 17,399
Glass

Some insurers argue that the increase in litigation is caused by the ability of some vendors to
execute an assignment of benefits and recover attorney fees under s. 627.428, F.S. They allege
that some vendors are obtaining an assignment of benefits from the insured and inflating the cost
of the claim when they bill the insurance company.3! Insurers also believe that many windshield
claims brought by assignees are fraudulent.®?,*® In such cases, the insurer must determine
whether to pay what it believes to be an inflated or fraudulent claim or pay its own attorneys to
litigate the case and risk having to pay the other side’s attorney fees if it does not prevail.>*

Some auto glass vendors argue that litigation is necessary because insurers enter into agreements
with preferred vendors and will not pay the “prevailing competitive price” for windshield repair
or replacement. Instead, some vendors contend, insurers will only pay the price they pay to the
preferred vendors and that litigation is necessary to force the insurers to pay the “prevailing
competitive price” pursuant to the insurance policy language.®®

Data and Recommendations for Reform

According to the Department of Financial Services,* the number of AOB lawsuits for water
claims has increased in recent years:

28 Section 316.610(1), F.S.

2 Section 316.610(2), F.S.

%0 Data provided by the Department of Financial Services (on file with the Senate Committee on Banking and Insurance).

31 One provider offers cash rebates and restaurant gift cards to customers “with qualifying insurance” for windshield repair or
replacement. See http://www.auto-glassamerica.com (last accessed February 4, 2019).

32 Government Employees Insurance Co. v. Clear Vision Windshield Repair, L.L.C., 2017 WL 1196438 (M.D. Florida March
29, 2017).

3 In VIP Auto Glass, Inc. v. Geico General Insurance Co., 2018 WL 3649638 (M.D. Florida January 3, 2018), the court
dismissed a class action lawsuit brought by an auto glass company because the court found the assignment of benefits was
fraudulent. The court also awarded attorney fees to the insurance company.

3 Florida Justice Reform Institute, White Paper: Restoring Balance in Insurance Litigation (2015)(on file with the Senate
Committee on Banking and Insurance).

3 See VIP Auto Glass, Inc. v. Geico General Insurance Co., 2017 WL 3712918 (M.D. Florida March 17, 2017) at p. 1.
(discussing a class action lawsuit against Geico by VIP Auto Glass).

3 Data presented to the Senate Committee on Banking and Insurance on January 22, 2019 (on file with the Senate Committee
on Banking and Insurance).
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Year 2006 | 2007 | 2008 | 2009 | 2010 | 2011 | 2012 2013 2014 2015 2016 2017 2018

Water 8 35 87 184 483 989 1,603 | 2,083 | 2,786 | 5,328 8,488 | 10,937 | 16,890

This chart shows the percentage of lawsuits with an AOB for water claims or for windshield

glass:

Year Lawsuits AOB AOB Percentage
2018 278,739 34,289 12.3%

2017 229,188 36,601 16.0%

2016 192,598 28,183 14.6%

2015 161,062 18,145 11.3%

2014 148,003 11,804 8.0%

2013 141,320 6,414 4.5%°%"

In 2015, the Office of Insurance Regulation (OIR) did a data call to attempt to determine the
effect of assignment of benefits in the insurance market.® The OIR found that water losses alone
could require rate increases of 10 percent per year.®® The Insurance Commissioner showed that
the OIR has approved a greater percentage of rate increases in personal residential insurance in
recent years:

Year Percentage of Filings with a Rate Increase
2017 91.9%

2016 72.0%

2015 44.9%

2014 37.6%%

In 2017, the OIR conducted another data call on AOB. The OIR found that water losses (a
combination of the frequency of water claims and the severity of the claims) increased

14.2 percent per year from January 1, 2010, to September 30, 2015.** From January 1, 2015, to
June 30, 2017, water losses increased by 42.1 percent per year.*? In 2015, almost 13 percent of
the water claims utilized an AOB. In 2017, that percentage was approximately 17 percent.*®

37 The number of lawsuits was determined by entering a start date of January 1 and an end date of December 31 for each year
as selection criteria into the Florida Department of Financial Services Service of Process reports site

https://apps.fldfs.com/L SOPReports/Reports/Report.aspx (last visited February 5, 2019). The number of AOB lawsuits was
provided the Florida Department of Financial Services.

38 http://www.floir.com/Sections/PandC/AssignmentofBenefits.aspx (last accessed February 5, 2019).

39 Office of Insurance Regulation, 2015 Report on Review of the 2015 Assignment of Benefits Data Call (February 8, 2016) at
p 8. The report can be accessed at https://www.floir.com/siteDocuments/AssignmentBenefitsDataCallReport02082016.pdf
(last visited on February 5, 2019).

40 presentation by David Altmaier to the Senate Committee on Banking and Insurance on January 22, 2019 (on file with the
Senate Committee on Banking and Insurance).

41 Office of Insurance Regulation, Report of the 2017 Assignment of Benefits Data Call, January 8, 2018, at page 1. The
report can be accessed at https://www.floir.com/siteDocuments/AssignmentBenefitsDataCallReport02082017.pdf (last
visited on February 5, 2019).

42 d.

41d. at p. 3.
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Citizens Property Insurance Company (Citizens) reports an increase in both litigation and
litigation where the claimant has an AOB:**

Year Lawsuits AOB AOB Percentage
2018 13,363 3,631 27.2%
2017 7,624 2,718 35.6%
2016 10,061 3,242 32.2%
2015 7,653 1,250 16.3%
2014 9,525 1,062 11.1%
2013 9,146 860 9.4%

The current average actuarial rate indication for multiperil homeowners polices for policies
issued by Citizens Property Insurance Company (Citizens) is 25.2 percent. Citizens anticipates
an actuarial rate indication on the same policies of 10.1 percent if AOB reform is successful.*®
Citizens reports that 70 percent of its homeowners multiperil customers received rate decreases
in 2015 while 97 percent of those customers will see rate increases in 2019.46

A restoration contractor testified that issues arise between assignees and insurers because
insurers wrongly deny claims and adjusters are poorly trained.*” The contractor suggested the
following solutions:

Regulation of restoration contractors;

Increased training for insurance company claims staff;

Increased penalties for insurance fraud committed by contractors; and

Penalties against insurers for underpayment and delayed claims.*®

Nebraska AOB Reform

In Mallard Gutter Company v. Farm Bureau Property and Casualty Insurance Company,*® the

Nebraska Supreme Court held that assignment of post-loss benefits from an insured to a roofing

contractor is allowed under Nebraska law. In 2018, the Nebraska Legislature adopted a statute to

deal with perceived issues in Nebraska. The statute:

e Allows an assignment to authorize a contractor to be named as a copayee;

e Requires the assignment to be provided to the insurer within five business days after
execution;

e Requires the following notice on an assignment:

YOU ARE AGREEING TO ASSIGN CERTAIN RIGHTS YOU HAVE
UNDER YOUR INSURANCE POLICY. WITH AN ASSIGNMENT,

4 presentation by Barry Gilway to the Senate Committee on Banking and Insurance on January 22, 2019 (on file with the
Senate Committee on Banking and Insurance).

4 Presentation by Barry Gilway to the Senate Committee on Banking and Insurance on January 22, 2019 (on file with the
Senate Committee on Banking and Insurance).

4 1d.

47 Presentation by Josh Reynolds to the Senate Committee on Banking and Insurance on February 4, 2019 (on file with the
Senate Committee on Banking and Insurance).

48 1d.

49889 N.W.2d 596 (Neb. 2016).
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THE RESIDENTIAL CONTRACTOR SHALL BE ENTITLED TO
PURSUE ANY RIGHTS OR REMEDIES THAT YOU, THE INSURED
HOMEOWNER, HAVE UNDER YOUR INSURANCE POLICY.
PLEASE READ AND UNDERSTAND THIS DOCUMENT BEFORE
SIGNING;

e Provides that the assignment shall not impair the interest of a mortgagee; and
e Provides that the assignment shall not prevent or inhibit an insurer from communicating with
the named insured or mortgagee.*

Florida Courts Say if Policy Changes Are Needed, They Should be Made by the Legislature

The First District Court of Appeal recently noted:

[W]e are not unmindful of the concerns that Security First expressed in support of
[limiting assignment of benefits], providing evidence that inflated or fraudulent
post-loss claims filed by remediation companies exceeded by thirty percent
comparable services; that policyholders may sign away their rights without
understanding the implications; and that a "cottage industry" of "vendors,
contractors, and attorneys™ exists that use the "assignments of benefits and the
threat of litigation" to "extract higher payments from insurers.” These concerns,
however, are matters of policy that we are ill-suited to address.>!

The Fourth District Court of Appeal explained the competing policy arguments raised by the
assignment of benefits issue:

Turning to the practical implications of this case, we note that this issue boils
down to two competing public policy considerations. On the one side, the
insurance industry argues that assignments of benefits allow contractors to
unilaterally set the value of a claim and demand payment for fraudulent or
inflated invoices. On the other side, contractors argue that assignments of benefits
allow homeowners to hire contractors for emergency repairs immediately after a
loss, particularly in situations where the homeowners cannot afford to pay the
contractors up front.>2

The court noted that if “studies show that these assignments are inviting fraud and abuse, then
the legislature is in the best position to investigate and undertake comprehensive reform.”%?

0 Neh.Rev.St. s 44-8605.

51 Security First Ins. Co. v. State of Florida Office of Insurance Regulation, 177 So0.3d 627, 628, rehearing denied (Fla. 1%
DCA 2015).

52 One Call Property Services, Inc. v. Security First Ins. Co., 165 S0.3d 749, 755 (Fla. 4" DCA 2015).

53 d.
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Effect of Proposed Changes:

The bill creates requirements for assignment agreements between a consumer® and a service
provider.>® The bill changes how a service provider can obtain attorney fees in a civil action
based on assignment of post-loss benefits under a property insurance policy or under a motor
vehicle insurance policy for coverage of windshield damage. It limits the ability of consumers to
contract for repairs in emergency or urgent situations. It provides a deterrent to prevent “judge
shopping” by litigants. The bill contains legislative findings and intent. Each subject will be
discussed as follows.

Requirements for Agreements Containing a Post-Loss Assignment of Benefits

The bill creates section 501.172, F.S., to govern assignment agreements between service
providers and consumers. It requires that an agreement entered into by a consumer and a service
provider after a loss or damage has occurred to the consumer’s property which contains a post-
loss assignment of benefits to the service provider or some third person is only valid if:

e The consumer or service provider provides a copy of the agreement to the consumer’s
insurer, sent to the location designated for receipt of such agreements if specified in the
insurance policy, within 3 business days after the agreement’s execution;

e The agreement contains a provision allowing the consumer to rescind the agreement in a
writing signed by the assignor, if the consumer provides written notice of the rescission to the
service provider within 14 days of the execution of the agreement or at least 30 days after the
execution of the agreement if the service provider has not begun substantial work on the
property;

e The agreement does not impose any fee or penalty for rescinding the agreement, for check
processing, for not using a specified service provider for permanent repairs, or for mortgage
processing;

e The agreement does not prevent or inhibit an insurer from communicating with the consumer
at any time;

e The agreement, if made under a motor vehicle insurance policy for comprehensive or
combined additional coverage for windshield damage, does not assign the right to more than
$500 in post-loss benefits;

e The agreement does not transfer or create any authority to adjust, negotiate, or settle any
portion of a claim to a person or an entity who is not authorized to adjust, negotiate, or settle
a claim on behalf of the insured or claimant under part VI of chapter 626;

e The agreement does not transfer to the assignee any greater right to attorney fees and costs
from the insurer than the right to attorney fees and costs as provided for in the bill; and

e The agreement relates only to work performed or to be performed by the service provider.

% The bill defines consumer as “a person who has an interest in, or who has a right to manage real or personal property,
including improvements upon such property, regardless of whether for personal or business purposes, including an owner, a
tenant, a licensee, or a property manager.”

%5 The bill defines “service provider” as “a person who enters into an agreement with a consumer for the stabilization, repair,
improvement, or remediation of real or personal property.”



BILL: CS/SB 122 Page 13

Attorney Fees

The bill provides that in a civil action under a property insurance policy or under the
comprehensive or combined additional coverage under a motor vehicle insurance policy for
coverage of windshield damage, between an insurer and a service provider who obtains an
assignment of post-loss benefits, the prevailing party has the right to attorney fees and costs from
the opposing party. The prevailing party is the party which prevails on the significant issues of
the case. The court may determine that there is no prevailing party in a case. In determining if
there is a prevailing party, the court must consider:

The issues litigated:;

The amount of the claims by the service provider versus the amount recovered;

The existence of setoffs and counterclaims, if any; and

The amounts offered by either party to resolve the issues prior to or during litigation.

Service provider assignees will no longer be able to obtain attorney fees from an insurer under
Ss. 626.9373 or 627.428, F.S. Instead, they can obtain attorney fees from an insurer similar to the
way a contractor can obtain fees against a homeowner in a construction lien case.

In Trytek v. Gale Industries, Inc., 3 So.3d 1194, 1203 (Fla. 2009), the Florida Supreme Court
discussed the factors that a lower court must consider when determining the prevailing party in a
construction lien case:

[W]e conclude that a trial court has the discretion to make a determination that
neither party has prevailed on the significant issues in litigation after a thorough
examination of all the factors, including the issues litigated, the amount of the
claim of lien versus the amount recovered on the lien, the existence of setoffs and
counterclaims by the homeowner, and the amounts offered by either party to
resolve the issues prior to the litigation, assuming that those negotiations were not
otherwise confidential either by agreement or statute.

The bill requires the court to consider the same factors set forth in Trytek when determining
which party, if any, prevailed in the case. The bill’s changes to attorney fee statutes in litigation
against insurers only applies when certain benefits are assigned. It does not alter the ability of
insureds to obtain attorney fees in actions against their own insurers.

Agreements Between Service Providers and Consumers Under Emergency Circumstances

The bill provides that if a consumer acts under urgent or emergency circumstances to protect
property from damage and enters into an agreement with a service provider to stabilize, protect,
repair, or improve such property, the service provider may only contract for the right to payment
for the work necessary to stabilize, protect, and prevent additional damage to the property. Such
right to payment may include a post-loss assignment of benefits under a property insurance
policy or under the comprehensive or combined additional coverage under a motor vehicle
insurance policy for coverage of windshield damage.

A service provider may not receive from a consumer acting under urgent or emergency
circumstances an assignment of post-loss benefits:
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e Under a property insurance policy, in excess of the greater of $3,000 or 1 percent of the
Coverage A limit under such policy or

e Under a motor vehicle insurance policy for comprehensive or combined additional coverage
for windshield damage, in excess of $500.

A service provider may receive an acknowledgement of the rights that may exist, if any, under
chapter 713 to make a claim upon the property.

The bill provides that an agreement between a consumer and a service provider that provides
greater rights to the service provider under such urgent or emergency circumstances, including
rights to do further repairs, remediation, or improvements or an assignment of rights, benefits,
causes of action, or other contractual rights is void.

Limitation on Recovery from the Consumer

An assignee service provider and any subcontractor of the service provider that accepts an
assignment of post-loss benefits waives any and all claims against a consumer. However, the
consumer remains responsible for the payment of any deductible amount provided for by the
terms of the insurance policy, and for the cost of any betterment ordered by the consumer. The
bill does not prohibit the assignee from collecting or attempting to collect money from,
maintaining an action at law against, or claiming a lien on the property of a consumer or
reporting a consumer to a credit agency for payment of the amount of the insurance deductible,
or any amount attributable to betterment ordered by the consumer. The waiver is effective
notwithstanding any subsequent determination that the assignment agreement is invalid or the
rescission of the assignment agreement by the consumer.

Actions Based on the Same Claim Previously Dismissed

The bill provides that if a service provider assignee commences an action in any court based
upon or including the same claim against the same adverse party that such assignee has
previously voluntarily dismissed, the court may order the assignee to pay the attorney fees and
costs of the adverse party.

Application

This bill does not apply to a power of attorney granted to a management company, family
member, guardian, or similarly situated person which complies with chapter 709 and which may
include, as part of the authority granted, the authority to act in place of a principal as it relates to
a property insurance or motor vehicle insurance claim, if such power of attorney is not provided
to a service provider or any person with a personal or financial interest in the service provider.

Legislative Findings and Intent

The bill contains legislative findings and intent language. In these findings, the Legislature
recognizes that “one way” attorney fee statutes are intended to level the economic playing field
between the economically-advantaged insurance company and the individual consumer. It finds
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that the award of attorney fees to the individual consumer under these statutes makes the
consumer financially whole and discourages insurance companies from contesting valid claims.

The Legislature finds that the increased use of post-loss assignment of benefits by service
providers has led to a dramatic increase in assignment of benefits litigation. The Legislature
recognizes that additional costs incurred by insurance companies in contesting assignment of
benefits-related litigation are factored into the rates charged for property insurance and motor
vehicle insurance. By explicitly providing that any right to attorney fees or costs against an
insurer by an assignee service provider shall be as provided by the bill, the Legislature finds that
it is addressing the increase in assignment of benefits litigation by nonparties to property
insurance policies and motor vehicle insurance policies for coverage of windshield damage and
the associated increase in insurance premiums that are experienced by consumers.

Other Provisions

The bill amends sections 626.9373 and 627.428, F.S., to provide that attorney fees may not be
awarded under those sections to an assignee of post-loss benefits who is a service provider under
section 501.172, F.S.

The bill provides that section 501.172, F.S., and the amendments to ss. 626.9373 and 627.428,
F.S., apply to actions pending on or after July 1, 2019, to the extent they do not require the
invalidation of any provision of a contract executed before July 1, 2019.

The bill takes effect on July 1, 2019.
Constitutional Issues:

A. Municipality/County Mandates Restrictions:

None.

B. Public Records/Open Meetings Issues:
None.

C. Trust Funds Restrictions:
None.

D. State Tax or Fee Increases:

None.
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E.

Other Constitutional Issues:
Due Process

The Florida Supreme Court has explained that in order to determine whether a statute
violates due process, it must determine whether the statute bears a reasonable relationship
to a legitimate legislative objective and is not discriminatory, arbitrary, or oppressive.>®
In Nationwide Mutual Fire Insurance Company v. Pinnacle Medical Inc.,% the court
considered a challenge to a provision in the Florida Motor Vehicle No-Fault law that
created a prevailing party standard for awarding attorney fees to medical provider
assignees, rather than the standard applied to insureds under s. 627.428, F.S. The court
held that the prevailing party standard for awarding attorney fees to medical provider
assignees violated the due process®® rights of medical providers.

In 1998, the Motor Vehicle No-Fault Law required motor vehicle insurance policies to
contain a provision requiring providers who accepted an assignment of personal injury
protection benefits to provide medical services or supplies to resolve any dispute with the
insurance company via binding arbitration. It provided the prevailing party could recover
attorney fees but did not define prevailing party.®® In 1998, the Legislature amended the
No-Fault Law to create a prevailing party definition.®® Under s. 626.736, F.S., providers
who accepted assignments and had a dispute were not entitled to attorney fees under
627.428, F.S. Instead, they could only recover fees if they prevailed at arbitration under
the statutory formula.

The court said that an objective of No-Fault Law was to provide persons injured in an
accident with prompt payment of benefits and that the legislative objective of s. 627.428,
F.S., was to discourage insurance companies from contesting valid claims and to
reimburse successful insureds for their attorney fees when they are compelled to sue to
enforce their insurance contracts. The court explained that the prevailing party attorney
fee formula replaced s. 627.428, F.S., attorney fees with an award of attorney fees based
on who was the prevailing party. Therefore, medical provider-assignees were subject to
attorney fees while insureds suing to enforce the exact same contract could obtain one-
way imposition of attorney fees against insurers. The court held that this distinction does
nothing to further the prompt payment of benefits or to discourage insurers' denial of
valid claims and that the effect of the attorney-fee provision was to delay insureds from
receiving medical benefits by encouraging medical providers to require payment from
insureds at the time the services are rendered. Therefore, the court said the prevailing

% 753 So.2d 55, 59 (Fla. 2000).

57753 So.2d 55, 59 (Fla. 2000).

%8 Article 1, section 9 of the Florida Constitution provides that no person shall be deprived of life, liberty, or property without
due process of law.

%9 See Section 627.736(5), F.S. (Supp. 1998).

80 See ch. 98-270, L.O.F. The definition provides that the claimant prevails if the PIP award at arbitration exceeds the sum of
the insurer’s offer at arbitration plus 50 percent of the difference between the insurer’s demand at arbitration and the insurer’s
offer. The insurer prevails if the PIP award is less than the insurer’s offer at arbitration plus 50 percent of the difference
between the insurer’s demand at arbitration and the insurer’s offer. The formula can be expressed as PIP BENEFITS
DETERMINED BY ARBITRATION < or > INSURER OFFER + .5(CLAIMANT DEMAND — INSURER OFFER)
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party attorney-fee provision arbitrarily distinguished between medical providers and
insureds and violated medical providers' due process rights.®

Opponents may argue that the provisions of this bill that prohibit an assignee from using
S. 627.428, F.S., to collect attorney fees when the assignee prevails in an action against an
insurance company similarly violates the assignee’s due process rights. They could argue
that the assignee, like the medical providers in Pinnacle, are suing to enforce the same
contract as a named insured and the distinction between assignees and named insureds is
arbitrary and does nothing to encourage the prompt payment of valid claims.

Proponents could argue that this bill’s distinction is not arbitrary. Proponents could argue
that the distinction was drawn because: (1) there has been a large increase in AOB
litigation in recent years; (2) claims with an AOB are often higher cost than claims
without an AOB; (3) AOB claims are more likely to be inflated; and (4) the one-way
attorney fee statute limits the insurers’ ability to litigate smaller claims. Proponents could
argue that the Legislature is drawing this distinction to prevent further increases in
insurances rates because higher rates harm the state’s economy.

Freedom of Contract

The bill limits a consumer’s ability to contract with a service provider during urgent or
emergency circumstances. The Florida Supreme Court has explained that any “restraints
imposed by legislation on the right to contract must not be arbitrary or unreasonable. The
right to make contracts... should not be struck down or arbitrarily restrained unless such
restraint be reasonably justified by the needs of the public health, safety or welfare.”%? If
the limitation on contracts during emergency were challenged, a court would have to
consider whether the restraint imposed by the bill is reasonably justified by the needs of
public welfare.

V. Fiscal Impact Statement:

A.

Tax/Fee Issues:
None.
Private Sector Impact:

Contractors and other vendors who use assignments of benefits may use them less often.
They could be responsible for their own attorney fees if they had to prosecute a lawsuit
against an insurance company and did not prevail in the lawsuit.

Government Sector Impact:

None.

61753 S0.2d 55, 59 (Fla. 2000).
82 Larson v. Lesser, 106 So. 2d 188, 191-92 (Fla. 1958).
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VI. Technical Deficiencies:

Lines 63, 64, and 68 contain the phrase “in excess of” and the phrase is unnecessary in all of
those locations.

VII. Related Issues:
None.
VIII. Statutes Affected:

This bill creates section 501.172 of the Florida Statutes.
This bill substantially amends sections 626.9373 and 627.428 of the Florida Statutes.

IX. Additional Information:

A. Committee Substitute — Statement of Substantial Changes:
(Summarizing differences between the Committee Substitute and the prior version of the bill.)

CS by Banking and Insurance on March 4, 2019:

e Establishes standards for a valid assignment of post-loss benefits under property
insurance policies and motor vehicle insurance policies for coverage of windshield
damage under comprehensive or combined additional coverage.

e Limits the scope of an AOB in urgent or emergency circumstances and requires the
assignee service provider to waive all claims against a consumer other than for
payment of the deductible and betterment ordered by the consumer.

e Provides that the prevailing party in litigation between an assignee service provider
and insurer may be awarded attorney fees and establishes standard for the court to
apply when determining the prevailing party.

e Prohibits “judge shopping” by authorizing judges to order assignees to pay attorney
fees and cost to the other party when an assignee service provider files suit,
voluntarily dismisses the action, and then refiles in hopes of being assigned a
different judge.

e Contains legislative findings and intent.

B. Amendments:

None.

This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate.
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The Committee on Banking and Insurance (Thurston) recommended

the following:
Senate Amendment (with title amendment)

Delete everything after the enacting clause
and insert:

Section 1. Section 627.7152, Florida Statutes, is created
to read:

627.7152 Assignment of residential homeowner's property

insurance post-loss benefits.—

(1) An agreement to assign post-loss benefits of a

residential homeowner's property insurance policy is not wvalid
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unless the agreement:

(a) Is in writing;

(b) Is limited to claims for work performed or work to be

performed by the assignee to protect or repair property from

damage, including, but not limited to, work to stabilize,

protect, repair, or improve such property;

(c) Allows the insured to rescind the assignment within 3

days after the execution of the assignment without a penalty or

fee;

(d) Contains the following notice in l4-point bold type to

the consumer:

"WARNING: IF YOU HAVE RESIDENTIAL HOMEOWNERS PROPERTY
INSURANCE, YOU MAY BE AGREEING TO GIVE UP CERTAIN

RIGHTS YOU HAVE UNDER YOUR INSURANCE POLICY TO A THIRD

PARTY. PLEASE READ AND UNDERSTAND THIS DOCUMENT BEFORE

SIGNING IT. WITH THE EXCEPTION OF PAYMENT FOR WORK

ALREADY PERFORMED BY A SERVICE PROVIDER TO PREVENT
ADDITIONAL DAMAGE FROM OCCURRING TO THE PROPERTY
RESULTING FROM EMERGENCY OR URGENT CIRCUMSTANCES, YOU
HAVE THE RIGHT TO RESIND THIS AGREEMENT WITHOUT

PENTALTY WITHIN 3 BUSINESS DAYS AFTER THE DATE THIS

AGREEMENT IS EXECUTED. IF THE ASSIGNMENT IS RESCINDED,

YOU ARE RESPONSIBLE TO PAY FOR THE WORK DONE UP TO THE
DATE OF THE RESCISSION AND YOU ARE NOT OTHERWISE
RESPONSIBLE TO PAY FOR THE WORK COVERED BY THE

ASSIGNMENT. TF WORK IS BEING PERFOMED AS A RESULT OF

DAMAGES CAUSED BY AN EVENT FOR WHICH THE GOVERNOR HAS

DECLARED A STATE OF EMERGENCY AND IS WITHIN 1 YEAR
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AFTER SUCH DECLARATION, THE 3 BUSINESS DAY PERIOD TO

RESIND THIS AGREEMENT IS EXTENDED TO 5 BUSINESS DAYS.
THIS AGREEMENT DOES NOT CHANGE YOUR DUTIES UNDER YOUR
PROPERTY INSURANCE POLICY, SUCH AS PROMPTLY NOTIFYING

YOUR INSURANCE COMPANY OF A LOSS AND MITIGATING YOUR

PROPERTY FROM FURTHER DAMAGE.

(2) (a) The assignee shall provide a copy of the assignment

agreement to the insurer within 5 days after execution of the

agreement, or within 48 hours after beginning nonemergency work,

whichever is earlier, if the insurer has a facsimile number and

email address on its website designated for the delivery of such

documents. This assignment agreement must be accompanied by a

written estimate of the work to be done, with unit prices

indicated where appropriate, and the basis for calculating lump

sum fees if unit prices are inappropriate. The estimate must be

timely updated if conditions require a change in scope. The

failure to comply with this requirement constitutes a defense to

any payment obligation under the policy or the assignment, if

the insurer can establish prejudice resulting from the failure.

(3) Notwithstanding any other law, the acceptance by a

person of any assignment agreement constitutes a waiver by the

assignee or transferee, and any subcontractor of the assignee or

transferee, of any and all claims against all named insureds for

payment arising from the specified loss, except that all named

insureds remain responsible for the payment of any deductible

amount provided for by the terms of the insurance policy and for

the cost of any betterment ordered by all named insureds. This

waiver remains in effect notwithstanding any subsequent
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determination that the assignment agreement is invalid or

notwithstanding the rescission of the assignment agreement by

all named insureds, except that the assignee is entitled to

payment for the reasonable cost of any contracted work performed

before the assignor rescinded the assignment agreement.

================= T ] TLE A MEDNDDMENT ================

And the title is amended as follows:
Delete everything before the enacting clause

and insert:

A bill to be entitled

An act relating to assignment of residential
homeowners property insurance post-loss benefits;
creating s. 627.7152, F.S.; providing that an
agreement to assign post-loss benefits of a
residential homeowner's property insurance policy is
not valid unless specified conditions are met;
requiring the assignee to provide a copy of the
assignment agreement and a specified written estimate
to the insurer within a specified timeframe; requiring
the estimate to be timely updated if conditions
require a change in scope; providing construction
relating to failure to comply with such requirement;
providing that a person's acceptance of an assignment
agreement constitutes a waiver by the assignee or
transferee, or any subcontractor of the assignee or
transferee, of certain claims against named insureds,
except under specified circumstances; providing

construction relating to such waiver; providing an
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The Committee on Banking and Insurance (Thurston) recommended

the following:

Senate Substitute for Amendment (923034) (with title

amendment)

Delete everything after the enacting clause
and insert:

Section 1. Section 627.7152, Florida Statutes, 1s created
to read:

627.7152 Assignment of residential homeowner’s property

insurance post-loss benefits.—

(1) An agreement to assign post-loss benefits of a
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residential homeowner’s property insurance policy is not wvalid

unless the agreement:

(a) Is in writing;

(b) Is limited to claims for work performed or work to be

performed by the assignee to protect or repair property from

damage, including, but not limited to, work to stabilize,

protect, repair, or improve such property;

(c) Allows the insured to rescind the assignment within 3

days after the execution of the assignment without a penalty or

fee;

(d) Contains the following notice in 1l4-point bold type to

the consumer:

“"WARNING: IF YOU HAVE RESIDENTIAL HOMEOWNERS PROPERTY
INSURANCE, YOU MAY BE AGREEING TO GIVE UP CERTAIN

RIGHTS YOU HAVE UNDER YOUR INSURANCE POLICY TO A THIRD
PARTY. PLEASE READ AND UNDERSTAND THIS DOCUMENT BEFORE

SIGNING IT. WITH THE EXCEPTION OF PAYMENT FOR WORK
ALREADY PERFORMED BY A SERVICE PROVIDER TO PREVENT
ADDITIONAL DAMAGE FROM OCCURRING TO THE PROPERTY
RESULTING FROM EMERGENCY OR URGENT CIRCUMSTANCES, YOU
HAVE THE RIGHT TO RESCIND THIS AGREEMENT WITHOUT

PENALTY WITHIN 3 BUSINESS DAYS AFTER THE DATE THIS

AGREEMENT IS EXECUTED. IF THE ASSIGNMENT IS RESCINDED,
YOU ARE RESPONSIBLE TO PAY FOR THE WORK DONE UP TO THE
DATE OF THE RESCISSION AND YOU ARE NOT OTHERWISE
RESPONSTIBLE TO PAY FOR THE WORK COVERED BY THE
ASSIGNMENT. IF WORK IS BEING PERFORMED AS A RESULT OF
DAMAGES CAUSED BY AN EVENT FOR WHICH THE GOVERNOR HAS
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DECLARED A STATE OF EMERGENCY AND IS WITHIN 1 YEAR
AFTER SUCH DECLARATION, THE 3 BUSINESS DAY PERIOD TO
RESCIND THIS AGREEMENT IS EXTENDED TO 5 BUSINESS DAYS.
THIS AGREEMENT DOES NOT CHANGE YOUR DUTIES UNDER YOUR

PROPERTY INSURANCE POLICY, SUCH AS PROMPTLY NOTIFYING

YOUR INSURANCE COMPANY OF A LOSS AND MITIGATING YOUR
PROPERTY FROM FURTHER DAMAGE.

(2) The assignee shall provide a copy of the assignment

agreement to the insurer within 5 days after execution of the

agreement, or within 48 hours after beginning nonemergency work,

whichever is earlier, if the insurer has a facsimile number and

email address on its website designated for the delivery of such

documents. This assignment agreement must be accompanied by a

written estimate of the work to be done, with unit prices

indicated where appropriate, and the basis for calculating lump

sum fees if unit prices are inappropriate. The estimate must be

timely updated if conditions require a change in scope. The

failure to comply with this requirement constitutes a defense to

any payment obligation under the policy or the assignment, if

the insurer can establish prejudice resulting from the failure.

(3) Before emergency work commences, the remediator,

contractor, or other service provider must inform the homeowner

in writing of the obvious conditions that require priority

repairs and mitigation, including, but not limited to, flooding

or standing water, exposed electrical wiring, a hole or breach

in the roof or an exterior wall, or significant foundation

cracks.

(4) The insurer may inspect the property at any time. If
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the insurer fails to attempt in good faith to do so within 5

days after receiving a copy of the assignment agreement

described in subsection (2) and to promptly deliver to the

assignee written notice of any perceived deficiency in the

assignee’s notice or the work being performed, the failure may

be raised to estop the insurer from asserting that work done was

not reasonably necessary or that the notice was insufficient to

comply with this section.

(5) Notwithstanding any other law, the acceptance by a

person of any assignment agreement constitutes a waiver by the

assignee or transferee, and any subcontractor of the assignee or

transferee, of any and all claims against all named insureds for

payment arising from the specified loss, except that all named

insureds remain responsible for the payment of any deductible

amount provided for by the terms of the insurance policy and for

the cost of any betterment ordered by all named insureds. This

wailver remains in effect notwithstanding any subsequent

determination that the assignment agreement is invalid or

notwithstanding the rescission of the assignment agreement by

all named insureds, except that the assignee is entitled to

payment for the reasonable cost of any contracted work performed

before the assignor rescinded the assignment agreement.

Section 2. This act shall take effect July 1, 20109.

================= T I TLE A MEDNDDMENT ========s=s=======
And the title is amended as follows:

Delete everything before the enacting clause
and insert:

A bill to be entitled
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98 An act relating to assignment of residential

99 homeowners property insurance post-loss benefits;
100 creating s. 627.7152, F.S.; providing that an
101 agreement to assign post-loss benefits of a
102 residential homeowner’s property insurance policy is
103 not valid unless specified conditions are met;
104 requiring the assignee to provide a copy of the
105 assignment agreement and a specified written estimate
106 to the insurer within a specified timeframe; requiring
107 the estimate to be timely updated if conditions
108 require a change in scope; providing construction
109 relating to failure to comply with such requirement;
110 requiring service providers to inform homeowners of
111 certain conditions before commencing emergency work;
112 authorizing insurers to inspect the property at any
113 time; providing construction if an insurer fails to
114 attempt in good faith to inspect the property within a
115 certain timeframe; providing that a person’s
116 acceptance of an assignment agreement constitutes a
117 waiver by the assignee or transferee, or any
118 subcontractor of the assignee or transferee, of
119 certain claims against named insureds, except under
120 specified circumstances; providing construction
121 relating to such waiver; providing an effective date.
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LEGISLATIVE ACTION
Senate . House
Comm: OO
03/04/2019

The Committee on Banking and Insurance (Thurston) recommended

the following:

Senate Substitute for Amendment (923034) (with title

amendment)

Delete everything after the enacting clause
and insert:

Section 1. Section 627.7152, Florida Statutes, 1s created
to read:

627.7152 Assignment of residential homeowner's property

insurance post-loss benefits.—

(1) An agreement to assign post-loss benefits of a
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residential homeowner's property insurance policy is not wvalid

unless the agreement:

(a) Is in writing;

(b) Is limited to claims for work performed or work to be

performed by the assignee to protect or repair property from

damage, including, but not limited to, work to stabilize,

protect, repair, or improve such property;

(c) Allows the insured to rescind the assignment within 3

days after the execution of the assignment without a penalty or

fee;

(d) Contains the following notice in l4-point bold type to

the consumer:

"WARNING: IF YOU HAVE RESIDENTIAL HOMEOWNERS PROPERTY
INSURANCE, YOU MAY BE AGREEING TO GIVE UP CERTAIN
RIGHTS YOU HAVE UNDER YOUR INSURANCE POLICY TO A THIRD
PARTY. PLEASE READ AND UNDERSTAND THIS DOCUMENT BEFORE
SIGNING IT. WITH THE EXCEPTION OF PAYMENT FOR WORK
ALREADY PERFORMED BY A SERVICE PROVIDER TO PREVENT
ADDITIONAL DAMAGE FROM OCCURRING TO THE PROPERTY
RESULTING FROM EMERGENCY OR URGENT CIRCUMSTANCES, YOU
HAVE THE RIGHT TO RESIND THIS AGREEMENT WITHOUT
PENTALTY WITHIN 3 BUSINESS DAYS AFTER THE DATE THIS
AGREEMENT IS EXECUTED. IF THE ASSIGNMENT IS RESCINDED,
YOU ARE RESPONSIBLE TO PAY FOR THE WORK DONE UP TO THE
DATE OF THE RESCISSION AND YOU ARE NOT OTHERWISE
RESPONSTIBLE TO PAY FOR THE WORK COVERED BY THE
ASSIGNMENT. IF WORK IS BEING PERFOMED AS A RESULT OF
DAMAGES CAUSED BY AN EVENT FOR WHICH THE GOVERNOR HAS
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DECLARED A STATE OF EMERGENCY AND IS WITHIN 1 YEAR
AFTER SUCH DECLARATION, THE 3 BUSINESS DAY PERIOD TO
RESIND THIS AGREEMENT IS EXTENDED TO 5 BUSINESS DAYS.
THIS AGREEMENT DOES NOT CHANGE YOUR DUTIES UNDER YOUR
PROPERTY INSURANCE POLICY, SUCH AS PROMPTLY NOTIFYING
YOUR INSURANCE COMPANY OF A LOSS AND MITIGATING YOUR
PROPERTY FROM FURTHER DAMAGE.

(2) (a) The assignee shall provide a copy of the assignment

agreement to the insurer within 5 days after execution of the

agreement, or within 48 hours after beginning nonemergency work,

whichever is earlier, if the insurer has a facsimile number and

email address on its website designated for the delivery of such

documents. This assignment agreement must be accompanied by a

written estimate of the work to be done, with unit prices

indicated where appropriate, and the basis for calculating lump

sum fees if unit prices are inappropriate. The estimate must be

timely updated if conditions require a change in scope. The

failure to comply with this requirement constitutes a defense to

any payment obligation under the policy or the assignment, if

the insurer can establish prejudice resulting from the failure.

(3) Notwithstanding any other law, the acceptance by a

person of any assignment agreement constitutes a waiver by the

assignee or transferee, and any subcontractor of the assignee or

transferee, of any and all claims against all named insureds for

payment arising from the specified loss, except that all named

insureds remain responsible for the payment of any deductible

amount provided for by the terms of the insurance policy and for

the cost of any betterment ordered by all named insureds. This
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waiver remains in effect notwithstanding any subsequent

determination that the assignment agreement is invalid or

notwithstanding the rescission of the assignment agreement by

all named insureds, except that the assignee is entitled to

payment for the reasonable cost of any contracted work performed

before the assignor rescinded the assignment agreement.

Section 2. This act shall take effect July 1, 2019.

================= T I T LE A MENDMEN T ================

And the title is amended as follows:
Delete everything before the enacting clause

and insert:

A bill to be entitled

An act relating to assignment of residential
homeowners property insurance post-loss benefits;
creating s. 627.7152, F.S.; providing that an
agreement to assign post-loss benefits of a
residential homeowner's property insurance policy is
not valid unless specified conditions are met;
requiring the assignee to provide a copy of the
assignment agreement and a specified written estimate
to the insurer within a specified timeframe; requiring
the estimate to be timely updated if conditions
require a change in scope; providing construction
relating to failure to comply with such requirement;
providing that a person's acceptance of an assignment
agreement constitutes a waiver by the assignee or

transferee, or any subcontractor of the assignee or
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99 except under specified circumstances; providing
100 construction relating to such waiver; providing an

101 effective date.
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LEGISLATIVE ACTION
Senate . House
Comm: WD
03/04/2019

The Committee on Banking and Insurance (Thurston) recommended

the following:
Senate Amendment (with title amendment)

Delete everything after the enacting clause
and insert:

Section 1. Subsection (11) is added to section 627.062,
Florida Statutes, to read:

627.062 Rate standards.—

(11) Attorney fees and costs paid by a property insurer

pursuant to s. 627.428 may not be included in the property

insurer’s rate base and may not be used to justify a rate
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increase or rate change.

Section 2. Subsection (1) of section 627.409, Florida

Statutes, 1s amended to read:

627.409 Representations in applications; warranties.—

(1) Any statement or description made by or on behalf of an
insured or annuitant in an application for an insurance policy
or annuity contract, or in negotiations for a policy or
contract, is a representation and not a warranty. Except as
provided in subsection (3), a misrepresentation, omission,
concealment of fact, or incorrect statement may prevent recovery

under the contract or policy only if the misrepresentation,

omission, concealment of fact, or incorrect statement directly

relates to the cause of the claim being made and any of the

following apply:

(a) The misrepresentation, omission, concealment, or
statement is fraudulent or is material to the acceptance of the
risk or to the hazard assumed by the insurer.

(b) If the true facts relative to the loss claimed had been

known to the insurer pursuant to a policy requirement or other
requirement, the insurer in good faith would not have:
1. Issued the policy or contract;—woutd—not—have

2. Issued the policy or contract +£ at a the—same premium

rate at least 20 percent higher than the rate actually charged;+
woutd—rmet—have

3. Issued a policy or contract in as large an amount;+ or

4. wewtd—meot—have Provided coverage with respect to the
hazard resulting in the loss.
Section 3. Section 627.422, Florida Statutes, is amended to

read:
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627.422 Assignment of policies or post-loss benefits.—A

policy may be assignable, or not assignable, as provided by its
terms.

(1) LIFE OR HEALTH INSURANCE POLICIES.—Subject to its terms

relating to assignability, any life or health insurance policy
under the terms of which the beneficiary may be changed upon the
sole request of the policyowner may be assigned either by pledge
or transfer of title, by an assignment executed by the
policyowner alone and delivered to the insurer, whether or not
the pledgee or assignee is the insurer. Any such assignment
shall entitle the insurer to deal with the assignee as the owner
or pledgee of the policy in accordance with the terms of the
assignment, until the insurer has received at its home office
written notice of termination of the assignment or pledge or
written notice by or on behalf of some other person claiming
some interest in the policy in conflict with the assignment.

(2) POST-LOSS BENEFITS UNDER CERTAIN PROPERTY INSURANCE

POLICIES.-A personal lines residential property insurance policy

or a commercial residential property insurance policy may not

restrict the assignment of post-loss benefits.

Section 4. Section 627.7152, Florida Statutes, is created
to read:

627.7152 Assignment of residential homeowner’s property

insurance post-loss benefits; prelitigation invoice; offer of

settlement; annual reporting.—

(1) An agreement to assign post-loss benefits of a

residential homeowner’s property insurance policy is not wvalid

unless the agreement:

(a) Is in writing;
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(b) Is limited to claims for work performed or work to be

performed by the assignee;

(c) Contains an accurate and up-to-date statement of the

scope of work to be performed;

(d) Allows the insured to rescind the assignment within 7

days after the execution of the assignment;

(e) Provides that the insured may be responsible for

payment for any work performed before the rescission of the

assignment; and

(f) Contains a provision, in 1l4-point boldfaced type, which

allows the insured to rescind the agreement within 7 days after

execution of the assignment, and with a notice that if the

assignment is rescinded, the homeowner is responsible to pay for

the work done up to the date of the rescission and that the

homeowner is not otherwise responsible to pay for the work

covered by the assignment.

(2) (a) The assignee shall provide a copy of the assignment

agreement to the insurer within 7 days after execution of the

agreement, or within 48 hours after beginning nonemergency work,

whichever is earlier, if the insurer has a facsimile number and

e-mail address on its website designated for the delivery of

such documents. This notice must be accompanied by a written

estimate of the work to be done, with unit prices indicated

where appropriate, and the basis for calculating lump sum fees

if unit prices are inappropriate. The estimate must be timely

updated if conditions require a change in scope. The failure to

comply with this requirement constitutes a defense to any

payment obligation under the policy or the assignment, if the

insurer can establish prejudice resulting from the failure.
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(b) The insurer may inspect the property at any time. If

the insurer fails to attempt in good faith to do so within 7

days after learning of the loss and promptly deliver to the

assignee written notice of any perceived deficiency in the

assignee’s notice or the work being performed, the failure may

be raised to estop the insurer from asserting that work done was

not reasonably necessary or that the notice was insufficient to

comply with this section.

(3) Notwithstanding any other law, the acceptance by an

assignee of a valid assignment agreement constitutes a waiver by

the assignee or transferee, and any subcontractor of the

assignee or transferee, of any and all claims against named

insureds for payment arising from the specified loss, except

that all named insureds remain responsible for:

(a) The payment of any deductible amount provided for by

the terms of the insurance policy;

(b) The payment for work performed before the rescission of

the assignment agreement, if there is a rescission;

(c) The cost of any betterment specifically authorized by

the insured in a writing that identifies the work as betterment

for which the insured will be liable; and

(d) A misrepresentation of the existence of homeowner’s

coverage by the homeowner.

The waiver in this subsection is valid even if the assignment

agreement is determined to be invalid.

(4) No later than 30 days before an assignee initiates

litigation against an insurer relating to a residential

homeowner’s property insurance claim, the assignee must provide
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the insurer an invoice for all work that has been performed and

a current estimate of work remaining to be performed.

(5) In a civil action relating to a residential homeowner’s

property insurance claim under a policy in which an assignment

agreement under this section was executed, an offer of

settlement under s. 768.79 by any party may be made no earlier

than 30 days after the civil action has commenced.

(6) The office shall require each insurer to report by

January 30, 2022, and each year thereafter, data on each

residential property insurance claim paid in the prior calendar

year pursuant to an assignment agreement. Such data must

include, but are not limited to, specific data about claims

adjustment and settlement timeframes and trends grouped by

whether litigated or not litigated, by loss adjustment expenses,

and by the amount and type of attorney fees incurred or paid.

The office may adopt rules to administer this subsection.

(7) This section does not apply to:

(a) An assignment, transfer, or conveyance granted to a

subsequent purchaser of the property with an insurable interest

in the property following a loss; or

(b) A power of attorney under chapter 709 which grants to a

management company, family member, guardian, or similarly

situated person of an insured the authority to act on behalf of

an insured as it relates to a property insurance claim.

Section 5. This act shall take effect July 1, 2019.

And the title is amended as follows:

Delete everything before the enacting clause
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A bill to be entitled

and insert:

An act relating to insurance; amending s. 627.062,
F.S.; providing that certain attorney fees and costs;
providing an effective paid by property insurers may
not be included in the property insurer’s rate base
and may not be used to justify a rate increase or rate
change; amending s. 627.409, F.S.; adding and revising
conditions under which certain misrepresentations,
omissions, concealments of fact, or incorrect
statements may prevent recovery under an insurance
policy or annuity contract; amending s. 627.422, F.S.;
providing that personal lines residential and
commercial residential property insurance policies may
not restrict the assignment of post-loss benefits;
creating s. 627.7152, F.S.; providing that an
agreement to assign post-loss benefits of a
residential homeowner’s property insurance is not
valid unless specified conditions are met; requiring
the assignee, under certain circumstances, to provide
a copy of the assignment agreement and a specified
written estimate to the insurer within a specified
timeframe; requiring the estimate to be timely updated
if conditions require a change in scope; providing
construction relating to failure to comply with such
requirement; authorizing an insurer to inspect the
property at any time; providing that an insurer’s
failure to make a certain attempt to inspect the

property and deliver a certain notice, under certain
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185 circumstances, may estop certain assertions by the
186 insurer; providing that an assignee’s acceptance of a
187 valid assignment agreement constitutes a waiver by the
188 assignee or transferee, or any subcontractor of the
189 assignee or transferee, of certain claims against
190 named insureds, except under specified circumstances;
191 providing construction relating to the validity of
192 such waiver; requiring an assignee, before initiating
193 certain litigation against an insurer, to provide a
194 certain invoice and estimate to the insurer within a
195 specified timeframe; providing that certain offers of
196 settlement in certain civil actions may not be made
197 until after a specified timeframe; requiring the
198 office to require each insurer to annually report
199 specified data relating to certain claims paid
200 pursuant to assignment agreements; authorizing the
201 office to adopt rules; providing applicability;

202 providing an effective date.
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LEGISLATIVE ACTION
Senate . House
Comm: OO
03/04/2019

The Committee on Banking and Insurance (Lee) recommended the

following:

Senate Substitute for Amendment (724484) (with title

amendment)

Delete everything after the enacting clause
and insert:

Section 1. Section 627.7152, Florida Statutes, 1s created
to read:

627.7152 Assignment of residential homeowner’s property

insurance post-loss benefits.-

(1) Under an agreement to assign post-loss benefits, an
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assignee is bound by all post-loss obligations specified in the

residential homeowner’s property insurance policy.

Notwithstanding any policy provision or law to the contrary,

however, the obligation to submit to an examination under oath

shall be limited to one examination under oath by the insurer or

the insurer’s representative relating to an assignment agreement

and services provided by the assignee. The examination under

oath:

(a) Is limited to the person designated by the assignee as

the person with the most knowledge of the assignment agreement

and services provided pursuant to the assignment;

(b) Must occur in the county where the property for which

the loss was assigned and the work performed or in the county

where the assignee has offices or agents or in the county where

the person designated by the assignee as the person with the

most knowledge resides; and

(c) Must not last more than 3 hours.

(2) (a) If an assignee commences an action in any court of

this state based upon or including the same claim against the

same adverse party that the assignee has previously voluntarily

dismissed in a court of this state, the court may as it deems

proper, order the assignee to pay the costs of the adverse party

of the claim previously voluntarily dismissed. Upon the issuance

of such order, the court shall stay the proceedings in the

subsequent action until the assignee has complied with the

order.

(b) Upon a finding by the court that an assignee has not

complied with its post-loss obligations under the residential

homeowner's insurance policy pursuant to this section, the court
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may not award attorney fees to the assignee under s. 627.428

directly related to the assignee's noncompliance with post-loss

obligations.

Notwithstanding the execution of an assignment, a homeowner

remains bound by any duty under the policy to take reasonable

steps to prevent further damage to the property.

Section 2. This act shall apply to assignment agreements

executed on or after July 1, 2019.
Section 3. This act shall take effect July 1, 2019.

================= T ] TLE A MEDNDDMENT ================

And the title is amended as follows:
Delete everything before the enacting clause

and insert:

A bill to be entitled

An act relating to assignment of residential
homeowner’s property insurance post-loss benefits;
creating s. 627.7152, F.S.; providing that an assignee
is bound by all post-loss obligations specified in a
residential homeowner's insurance policy; providing
that the obligation of the assignee to submit to an
examination under oath is limited to one examination
of a person designated by the assignee; providing
criteria for the assignee to designate the person who
will be examined under oath; providing requirements as
to the location and length of time of the examination
under oath; providing that if an assignee brings an

action based upon or including the same claim as a
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previous action the assignee voluntarily dismissed,
the court may order an assignee to pay the costs of
the adverse party and shall stay the action until the
assignee has complied with the order; providing that
the court may not award the assignee an attorney fee
under s. 627.428, F.S., directly related to the
assignee's noncompliance with post loss obligations;
specifying that notwithstanding any assignment the
homeowner remains bound by any duty under the policy
to prevent further damage to the property; providing

applicability; providing an effective date.
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LEGISLATIVE ACTION
Senate . House
Comm: WD
03/04/2019

The Committee on Banking and Insurance (Lee) recommended the

following:
Senate Amendment (with title amendment)

Delete everything after the enacting clause
and insert:

Section 1. Section 627.7152, Florida Statutes, is created
to read:

627.7152 Assignment of residential homeowner’s property

insurance post-loss benefits.-

(1) Under an agreement to assign post-loss benefits, an

assignee is bound by all post-loss obligations specified in the
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residential homeowner’s property insurance policy.

Notwithstanding any policy provision or law to the contrary,

however, the obligation to submit to an examination under oath

shall be limited to one examination under oath by the insurer or

the insurer’s representative relating to an assignment agreement

and services provided by the assignee. The examination under

oath:

(a) Is limited to the person designated by the assignee as

the person with the most knowledge of the assignment agreement

and services provided pursuant to the assignment;

(b) Must occur in the county where the property for which

the loss was assigned and the work performed or in the county

where the assignee has offices or agents or in the county where

the person designated by the assignee as the person with the

most knowledge resides; and

(c) Must not last more than 3 hours.

(2) (a) If an assignee commences an action in any court of

this state based upon or including the same claim against the

same adverse party that the assignee has previously voluntarily

dismissed in a court of this state, the court may as it deems

proper, order the assignee to pay the costs of the adverse party

of the claim previously voluntarily dismissed. Upon the issuance

of such order, the court shall stay the proceedings in the

subsequent action until the assignee has complied with the

order.

(b) Upon a finding by the court that an assignee has not

complied with its post-loss obligations under the residential

homeowner's insurance policy pursuant to this section, the court

may not award attorney fees to the assignee under s. 627.428
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directly related to the assignee's noncompliance with post-loss

obligations.

Notwithstanding the execution of an assignment, a homeowner

remains bound by any duty under the policy to take reasonable

steps to prevent further damage to the property.

Section 2. This act shall apply to assignment agreements

executed on or after July 1, 2019.
Section 3. This act shall take effect July 1, 2019.

================= T I T LE A MENIDMENT ================

And the title is amended as follows:
Delete everything before the enacting clause

and insert:

A bill to be entitled

An act relating to assignment of residential
homeowner’s property insurance post-loss benefits;
creating s. 627.7152, F.S.; providing that an assignee
is bound by all post-loss obligations specified in a
residential homeowner's insurance policy; providing
that the obligation of the assignee to submit to an
examination under oath is limited to one examination
of a person designated by the assignee; providing
criteria for the assignee to designate the person who
will be examined under oath; providing requirements as
to the location and length of time of the examination
under oath; providing that if an assignee brings an
action based upon or including the same claim as a

previous action the assignee voluntarily dismissed,
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the court may order an assignee to pay the costs of
the adverse party and shall stay the action until the
assignee has complied with the order; providing that
the court may not award the assignee an attorney fee
under s. 627.428, F.S., directly related to the
assignee's noncompliance with post loss obligations;
specifying that notwithstanding any assignment the
homeowner remains bound by any duty under the policy
to prevent further damage to the property; providing

applicability; providing an effective date.
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LEGISLATIVE ACTION
Senate . House
Comm: OO
03/04/2019

The Committee on Banking and Insurance (Lee) recommended the

following:

Senate Substitute for Amendment (923034) (with title

amendment)

Delete everything after the enacting clause
and insert:

Section 1. Section 627.7152, Florida Statutes, 1s created
to read:

627.7152 Assignment of residential homeowner’s property

insurance post-loss benefits.-

(1) Under an agreement to assign post-loss benefits, an
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assignee is bound by all post-loss obligations specified in the

residential homeowner’s property insurance policy.

Notwithstanding any policy provision or law to the contrary,

however, the obligation to submit to an examination under oath

shall be limited to one examination under oath by the insurer or

the insurer’s representative relating to an assignment agreement

and services provided by the assignee. The examination under

oath:

(a) Is limited to the person designated by the assignee as

the person with the most knowledge of the assignment agreement

and services provided pursuant to the assignment;

(b) Must occur in the county where the property for which

the loss was assigned and the work performed or in the county

where the assignee has offices or agents or in the county where

the person designated by the assignee as the person with the

most knowledge resides; and

(c) Must not last more than 3 hours.

(2) (a) If an assignee commences an action in any court of

this state based upon or including the same claim against the

same adverse party that the assignee has previously voluntarily

dismissed in a court of this state, the court may as it deems

proper, order the assignee to pay the costs of the adverse party

of the claim previously voluntarily dismissed. Upon the issuance

of such order, the court shall stay the proceedings in the

subsequent action until the assignee has complied with the

order.

(b) Upon a finding by the court that an assignee has not

complied with its post-loss obligations under the residential

homeowner's insurance policy pursuant to this section, the court
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may not award attorney fees to the assignee under s. 627.428

directly related to the assignee's noncompliance with post-loss

obligations.

Notwithstanding the execution of an assignment, a homeowner

remains bound by any duty under the policy to take reasonable

steps to prevent further damage to the property.

Section 2. This act shall apply to assignment agreements

executed on or after July 1, 2019.
Section 3. This act shall take effect July 1, 2019.

================= T ] TLE A MEDNDDMENT ================

And the title is amended as follows:
Delete everything before the enacting clause

and insert:

A bill to be entitled

An act relating to assignment of residential
homeowner’s property insurance post-loss benefits;
creating s. 627.7152, F.S.; providing that an assignee
is bound by all post-loss obligations specified in a
residential homeowner's insurance policy; providing
that the obligation of the assignee to submit to an
examination under oath is limited to one examination
of a person designated by the assignee; providing
criteria for the assignee to designate the person who
will be examined under oath; providing requirements as
to the location and length of time of the examination
under oath; providing that if an assignee brings an

action based upon or including the same claim as a
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previous action the assignee voluntarily dismissed,
the court may order an assignee to pay the costs of
the adverse party and shall stay the action until the
assignee has complied with the order; providing that
the court may not award the assignee an attorney fee
under s. 627.428, F.S., directly related to the
assignee's noncompliance with post loss obligations;
specifying that notwithstanding any assignment the
homeowner remains bound by any duty under the policy
to prevent further damage to the property; providing

applicability; providing an effective date.
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LEGISLATIVE ACTION
Senate . House
Comm: WD
03/04/2019

The Committee on Banking and Insurance (Thurston) recommended

the following:

Senate Substitute for Amendment (487740) (with title

amendment)

Delete everything after the enacting clause
and insert:

Section 1. Section 627.7152, Florida Statutes, 1s created
to read:

627.7152 Assignment of residential homeowner’s property

insurance post-loss benefits.—

(1) An agreement to assign post-loss benefits of a
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residential homeowner’s property insurance policy is not wvalid

unless the agreement:

(a) Is in writing;

(b) Is limited to claims for work performed or work to be

performed by the assignee to protect or repair property from

damage, including, but not limited to, work to stabilize,

protect, repair, or improve such property;

(c) Allows the insured to rescind the assignment within 3

days after the execution of the assignment without a penalty or

fee;

(d) Contains the following notice in 1l4-point bold type to

the consumer:

“"WARNING: IF YOU HAVE RESIDENTIAL HOMEOWNERS PROPERTY
INSURANCE, YOU MAY BE AGREEING TO GIVE UP CERTAIN

RIGHTS YOU HAVE UNDER YOUR INSURANCE POLICY TO A THIRD
PARTY. PLEASE READ AND UNDERSTAND THIS DOCUMENT BEFORE

SIGNING IT. WITH THE EXCEPTION OF PAYMENT FOR WORK
ALREADY PERFORMED BY A SERVICE PROVIDER TO PREVENT
ADDITIONAL DAMAGE FROM OCCURRING TO THE PROPERTY
RESULTING FROM EMERGENCY OR URGENT CIRCUMSTANCES, YOU
HAVE THE RIGHT TO RESCIND THIS AGREEMENT WITHOUT

PENALTY WITHIN 3 BUSINESS DAYS AFTER THE DATE THIS

AGREEMENT IS EXECUTED. IF THE ASSIGNMENT IS RESCINDED,
YOU ARE RESPONSIBLE TO PAY FOR THE WORK DONE UP TO THE
DATE OF THE RESCISSION AND YOU ARE NOT OTHERWISE
RESPONSTIBLE TO PAY FOR THE WORK COVERED BY THE
ASSIGNMENT. IF WORK IS BEING PERFORMED AS A RESULT OF
DAMAGES CAUSED BY AN EVENT FOR WHICH THE GOVERNOR HAS
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DECLARED A STATE OF EMERGENCY AND IS WITHIN 1 YEAR
AFTER SUCH DECLARATION, THE 3 BUSINESS DAY PERIOD TO
RESCIND THIS AGREEMENT IS EXTENDED TO 5 BUSINESS DAYS.
THIS AGREEMENT DOES NOT CHANGE YOUR DUTIES UNDER YOUR

PROPERTY INSURANCE POLICY, SUCH AS PROMPTLY NOTIFYING

YOUR INSURANCE COMPANY OF A LOSS AND MITIGATING YOUR
PROPERTY FROM FURTHER DAMAGE.

(2) The assignee shall provide a copy of the assignment

agreement to the insurer within 5 days after execution of the

agreement, or within 48 hours after beginning nonemergency work,

whichever is earlier, if the insurer has a facsimile number and

email address on its website designated for the delivery of such

documents. This assignment agreement must be accompanied by a

written estimate of the work to be done, with unit prices

indicated where appropriate, and the basis for calculating lump

sum fees if unit prices are inappropriate. The estimate must be

timely updated if conditions require a change in scope. The

failure to comply with this requirement constitutes a defense to

any payment obligation under the policy or the assignment, if

the insurer can establish prejudice resulting from the failure.

(3) Before emergency work commences, the remediator,

contractor, or other service provider must inform the homeowner

in writing of the obvious conditions that require priority

repairs and mitigation, including, but not limited to, flooding

or standing water, exposed electrical wiring, a hole or breach

in the roof or an exterior wall, or significant foundation

cracks.

(4) The insurer may inspect the property at any time. If

Page 3 of 5
2/11/2019 4:05:40 PM 597-02316-19




69
70
71
72
73
74
75
76
77
78
79
80
81
82
83
84
85
86
87
88
89
90
91
92
93
94
95
96
97

Florida Senate - 2019 COMMITTEE AMENDMENT
Bill No. SB 122

| INVERIRIRY ==

the insurer fails to attempt in good faith to do so within 5

days after receiving a copy of the assignment agreement

described in subsection (2) and to promptly deliver to the

assignee written notice of any perceived deficiency in the

assignee’s notice or the work being performed, the failure may

be raised to estop the insurer from asserting that work done was

not reasonably necessary or that the notice was insufficient to

comply with this section.

(5) Notwithstanding any other law, the acceptance by a

person of any assignment agreement constitutes a waiver by the

assignee or transferee, and any subcontractor of the assignee or

transferee, of any and all claims against all named insureds for

payment arising from the specified loss, except that all named

insureds remain responsible for the payment of any deductible

amount provided for by the terms of the insurance policy and for

the cost of any betterment ordered by all named insureds. This

wailver remains in effect notwithstanding any subsequent

determination that the assignment agreement is invalid or

notwithstanding the rescission of the assignment agreement by

all named insureds, except that the assignee is entitled to

payment for the reasonable cost of any contracted work performed

before the assignor rescinded the assignment agreement.

Section 2. This act shall take effect July 1, 20109.

================= T I TLE A MEDNDDMENT ========s=s=======
And the title is amended as follows:

Delete everything before the enacting clause
and insert:

A bill to be entitled
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98 An act relating to assignment of residential

99 homeowners property insurance post-loss benefits;
100 creating s. 627.7152, F.S.; providing that an
101 agreement to assign post-loss benefits of a
102 residential homeowner’s property insurance policy is
103 not valid unless specified conditions are met;
104 requiring the assignee to provide a copy of the
105 assignment agreement and a specified written estimate
106 to the insurer within a specified timeframe; requiring
107 the estimate to be timely updated if conditions
108 require a change in scope; providing construction
109 relating to failure to comply with such requirement;
110 requiring service providers to inform homeowners of
111 certain conditions before commencing emergency work;
112 authorizing insurers to inspect the property at any
113 time; providing construction if an insurer fails to
114 attempt in good faith to inspect the property within a
115 certain timeframe; providing that a person’s
116 acceptance of an assignment agreement constitutes a
117 waiver by the assignee or transferee, or any
118 subcontractor of the assignee or transferee, of
119 certain claims against named insureds, except under
120 specified circumstances; providing construction
121 relating to such waiver; providing an effective date.
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LEGISLATIVE ACTION
Senate . House
Comm: RCS
03/04/2019

The Committee on Banking and Insurance (Broxson) recommended the

following:
Senate Amendment (with title amendment)

Delete everything after the enacting clause
and insert:

Section 1. Section 501.172, Florida Statutes, is created to
read:

501.172 Agreements between service providers and

consumers.—

(1) DEFINITIONS.—As used in this section:

(a) "Consumer" means a person who has an interest in, or
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who has a right to manage real or personal property, including

improvements upon such property, regardless of whether for

personal or business purposes, including an owner, a tenant, a

licensee, or a property manager.

(b) "Service provider" means a person who enters into an

agreement with a consumer for the stabilization, repair,

improvement, or remediation of real or personal property.

(2) LIMITATION ON AGREEMENTS BETWEEN SERVICE PROVIDERS AND

CONSUMERS UNDER URGENT OR EMERGENCY CIRCUMSTANCES.—

(a) If a consumer acts under urgent or emergency

circumstances to protect property from damage and enters into an

agreement with a service provider to stabilize, protect, repair,

or improve such property, the service provider may only contract

for, receive, or acquire in any manner from the consumer at such

time the right to payment for the work necessary to stabilize,

protect, and prevent additional damage to the property. Such

right to payment may include:

1. A post-loss assignment of benefits under a property

insurance policy or under the comprehensive or combined

additional coverage under a motor vehicle insurance policy for

coverage of windshield damage, executed pursuant to subsection

(3), except that notwithstanding s. 626.9373 and s. 627.428, any

right to attorney fees or costs against an insurer by any such

service provider shall be as provided in subsection (4). A

service provider may not receive from a consumer acting under

urgent or emergency circumstances an assignment of post-loss

benefits in excess of:

a. Under a property insurance policy, in excess of the

greater of $3,000 or 1 percent of the Coverage A limit under
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b. Under a motor vehicle insurance policy for comprehensive

such policy.

or combined additional coverage for windshield damage, in excess
of $500.
2. An acknowledgement of the rights that may exist, if any,

under chapter 713 to make a claim upon the property.

(b) An agreement between a consumer and a service provider

that provides greater rights to the service provider under such

urgent or emergency circumstances, including alleged rights to

do further repairs, remediation, or improvements or an

assignment of rights, benefits, causes of action, or other

contractual rights in violation of this subsection is wvoid.
(3) REQUIREMENTS FOR AGREEMENTS CONTAINING A POST-LOSS
ASSIGNMENT OF BENEFITS.—In all circumstances, an agreement

entered into by a consumer and a service provider after a loss

or damage has occurred to the consumer's property which contains

a post-loss assignment of benefits to the service provider or

some third person is only valid if:

(a) The consumer or service provider provides a copy of the

agreement to the consumer's insurer, sent to the location

designated for receipt of such agreements if specified in the

insurance policy, within 3 business days after the agreement's

execution;

(b) The agreement contains a provision allowing the

consumer to rescind the agreement in a writing signed by the

assignor, if the consumer provides written notice of the

rescission to the service provider within 14 days of the

execution of the agreement or at least 30 days after the

execution of the agreement if the service provider has not begun
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substantial work on the property;

(c) The agreement does not impose any fee or penalty for

rescinding the agreement, for check processing, for not using a

specified service provider for permanent repairs, or for

mortgage processing;

(d) The agreement does not prevent or inhibit an insurer

from communicating with the consumer at any time;

(e) The agreement, if made under a motor vehicle insurance

policy for comprehensive or combined additional coverage for

windshield damage, does not assign the right to more than $500

in post-loss benefits;

(f) The agreement does not transfer or create any authority

to adjust, negotiate, or settle any portion of a claim to a

person or an entity who is not authorized to adjust, negotiate,

or settle a claim on behalf of the insured or claimant under

part VI of chapter 626;

(g) The agreement does not transfer to the assignee any

greater right to attorney fees and costs from the insurer than

the right to attorney fees and costs as provided for in

subsection (4); and

(h) The agreement relates only to work performed or to be

performed by the service provider.

(4) ATTORNEY FEES.—

(a) In a civil action under a property insurance policy or

under the comprehensive or combined additional coverage under a

motor vehicle insurance policy for coverage of windshield

damage, between an insurer and a service provider who obtains an

assignment of post-loss benefits, the prevailing party has the

right to attorney fees and costs from the:
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1. Insurer, if the service provider is the prevailing

party.

2. Service provider, if the insurer is the prevailing

party.
(b) The prevailing party is the party which prevails on the

significant issues of the case. The court may determine that

there is no prevailing party in a case. In determining if there

is a prevailing party, the court must consider:

1. The issues litigated;

2. The amount of the claims by the service provider versus

the amount recovered;

3. The existence of setoffs and counterclaims, if any; and

4. The amounts offered by either party to resolve the

issues prior to or during litigation.

(5) LIMITATION ON RECOVERY FROM ASSIGNOR.—An assignee

service provider and any subcontractor of the service provider

that accepts an assignment of post-loss benefits waives any and

all claims against a consumer, except as provided herein. The

consumer remains responsible for the payment of any deductible

amount provided for by the terms of the insurance policy, and

for the cost of any betterment ordered by the consumer. This

subsection does not prohibit the assignee from collecting or

attempting to collect money from, maintaining an action at law

against, or claiming a lien on the property of a consumer or

reporting a consumer to a credit agency for payment of the

amount of the insurance deductible, or any amount attributable

to betterment ordered by the consumer. This waiver is effective

notwithstanding any subsequent determination that the assignment

agreement is invalid or the rescission of the assignment
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agreement by the consumer.

(6) ACTIONS BASED UPON THE SAME CLAIM AND PARTY PREVIOUSLY

VOLUNTARILY DISMISSED.—If a service provider assignee commences

an action in any court of this state based upon or including the

same claim against the same adverse party that such assignee has

previously voluntarily dismissed in a court of this state the

court may, as it deems proper, order the assignee to pay the

attorney fees and costs of the adverse party of the action

previously voluntarily dismissed. Upon the issuance of such

order, the court shall stay the proceedings in the subsequent

action until the assignee has complied with the order.

(7) APPLICATION.—This section does not apply to a power of

attorney granted to a management company, family member,

guardian, or similarly situated person which complies with

chapter 709 and which may include, as part of the authority

granted, the authority to act in place of a principal as it

relates to a property insurance or motor vehicle insurance

claim, if such power of attorney is not provided to a service

provider or any person with a personal or financial interest in

the service provider.

(8) LEGISLATIVE FINDINGS AND INTENT.—

(a) The Legislature recognizes that the provisions of s.

626.9373 and s. 627.428 are intended to level the economic

playing field between the economically-advantaged insurance

company and the individual consumer. The award of attorney fees

to the individual consumer under these statutes makes the

consumer financially whole and discourages insurance companies

from contesting valid claims.

(b) The increased use of post-loss assignment of benefits
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by service providers, however, has led to a dramatic increase in

assignment of benefits litigation. The Legislature recognizes

that additional costs incurred by insurance companies, in

contesting assignment of benefits-related litigation or paying

inflated claims for insurance proceeds, are factored into the

rates charged for property insurance and motor vehicle

insurance.

(c) By explicitly providing that notwithstanding s.

626.9373 and s. 627.428, any right to attorney fees or costs

against an insurer by a service provider shall be as provided in

s. 501.172, the Legislature is addressing the dramatic increase

in assignment of benefits litigation by nonparties to property

insurance policies and motor vehicle insurance policies for

coverage of windshield damage and the associated increase in

insurance premiums that are experienced by consumers. The

Legislature is maintaining its public policy of making consumers

financially whole and reducing inequities between consumers and

their insurance companies, as such consumers have the right to

obtain attorney fees under s. 626.9373 and s. 627.428 in civil

actions they bring against their insurers.

Section 2. Section 626.9373, Florida Statutes, is amended
to read:

626.9373 Attorney Attermeyls fees.—

(1) Upon the rendition of a judgment or decree by any court
of this state against a surplus lines insurer in favor of any
named or omnibus insured or the named beneficiary under a policy
or contract executed by the insurer on or after the effective
date of this act, the trial court or, if the insured or

beneficiary prevails on appeal, the appellate court, shall
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185 adjudge or decree against the insurer in favor of the insured or
186 |beneficiary a reasonable sum as fees or compensation for the

187 insured’s or beneficiary’s attorney prosecuting the lawsuit for
188 |which recovery is awarded.

189 (2) If awarded, attorney atteormeyls fees or compensation
190 shall be included in the judgment or decree rendered in the

191 case.

192 (3) Attorney fees may not be awarded under this section to

193 |an assignee of post-loss benefits who is a service provider
194 under s. 501.172.

195 Section 3. Section 627.428, Florida Statutes, 1s amended to
196 read:

197 627.428 Attorney fees Attorneyls—fee.—

198 (1) Upon the rendition of a judgment or decree by any of

199 |the courts of this state against an insurer and in favor of any
200 named or omnibus insured or the named beneficiary under a policy
201 or contract executed by the insurer, the trial court or, in the
202 event of an appeal in which the insured or beneficiary prevails,
203 the appellate court shall adjudge or decree against the insurer
204 and in favor of the insured or beneficiary a reasonable sum as
205 fees or compensation for the insured’s or beneficiary’s attorney
206 |prosecuting the suit in which the recovery is had.

207 (2) As to suits based on claims arising under life

208 insurance policies or annuity contracts, no such attorney fees
209 |attorneyls—Ffee shall be allowed if such suit was commenced prior

210 to expiration of 60 days after proof of the claim was duly filed
211 with the insurer.
212 (3) When so awarded, compensation or fees of the attorney

213 shall be included in the judgment or decree rendered in the
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(4) Attorney fees may not be awarded under this section to

case.

an assignee of post-loss benefits who is a service provider
under s. 501.172.

Section 4. The creation of s. 501.172, Florida Statutes,
and the amendments made to ss. ©626.9373 and 627.428, Florida

Statutes, by this act apply to actions pending on or after July
1, 2019, to the extent that the act does not require the

invalidation of any provision of a contract executed before July
1, 2019.
Section 5. This act shall take effect July 1, 2019.

================= T ] TLE A MEDNDDMENT ================

And the title is amended as follows:
Delete everything before the enacting clause

and insert:

A bill to be entitled

An act relating to agreements between service
providers and consumers; creating s. 501.172, F.S.;
defining terms; specifying limitations and authorized
provisions relating to a service provider’s right to
payment under certain agreements with consumers under
urgent or emergency circumstances; specifying
requirements, limitations, and prohibited provisions
for agreements containing a post-loss assignment of
benefits; providing that a prevailing party under
certain policies and coverages has the right to
attorney fees and costs; providing that a court need

not determine there is a prevailing party; providing
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243 factors a court must consider in determining who the
244 prevailing party is under certain circumstances;
245 providing construction relating to waiver and
246 limitations on recovery; authorizing a court to order
247 an assignee to pay attorney fees and costs under
248 certain circumstances; requiring the court to stay
249 proceedings under certain circumstances; providing
250 applicability; providing legislative findings and
251 intent; amending ss. 626.9373 and 627.428, F.S.;
252 providing that attorney fees under certain provisions
253 of the Florida Insurance Code may not be awarded to an
254 assignee of post-loss benefits who is a service
255 provider; providing applicability; providing an

256 effective date.

Page 10 of 10
3/1/2019 3:23:50 PM BI.BI.02557




[N

O W 0 < o OB w N

Florida Senate - 2019 COMMITTEE AMENDMENT
Bill No. SB 122

[N o=

LEGISLATIVE ACTION
Senate . House
Comm: UNFAV
03/04/2019

The Committee on Banking and Insurance (Taddeo) recommended the

following:

Senate Amendment to Amendment (306982) (with title

amendment)

Delete line 224
and insert:

Section 5. (1) Within 60 days after the effective date of

this section, the Office of Insurance Regulation shall enter

into a contract with an independent consultant to calculate the

savings expected as a result of this act. The contract must

require the use of generally accepted actuarial techniques and
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standards in determining the expected impact on losses and

expenses. By September 15, 2019, the office shall submit to the

Governor, the President of the Senate, and the Speaker of the

House of Representatives a report concerning the results of the

independent consultant’s calculations.

(2) By October 1, 2019, an insurer writing property

insurance in this state shall make a rate filing with the Office

of Insurance Regulation. A rate certification does not satisfy

this requirement. If the insurer requests a rate in excess of a

10 percent reduction as applied to the current rate in its

overall base rate for property insurance, the insurer must

include in its rate filing a detailed explanation of the reasons

for its failure to achieve a 10 percent reduction.

(3) By January 1, 2021, an insurer writing property

insurance in this state shall make a rate filing with the Office

of Insurance Regulation. A rate certification does not satisfy

this requirement. If the insurer requests a rate in excess of a

25 percent reduction as applied to the rate in effect as of July

1, 2019, in its overall base rate for property insurance since

July 1, 2019, the insurer must include in its rate filing a

detailed explanation of the reasons for its failure to achieve a

25 percent reduction.

(4) If an insurer fails to provide the detailed explanation

required by subsection (2) or subsection (3), the Office of

Insurance Regulation must order the insurer to stop writing new

property insurance policies in this state until the insurer

provides the required explanation.

(5) This section shall take effect upon this act becoming a

law.
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Section 6. Except as otherwise expressly provided in this
act and except for this section, which shall take effect upon
this act becoming a law, this act shall take effect July 1,
2019.

================= T ] TLE AMENDMEN T ================

And the title is amended as follows:
Delete lines 255 - 256

and insert:
provider; providing applicability; requiring the
Office of Insurance Regulation, within a certain
timeframe, to enter into a contract with an
independent consultant for certain purposes; providing
requirements for the contract; requiring the office to
submit, by a specified date, a certain report to the
Governor and Legislature; requiring property insurers,
by specified dates, to make full rate filings with the
office; requiring such insurers to include a certain
explanation under certain circumstances; requiring the
office to order such an insurer to stop writing new
policies if the insurer fails to provide such

explanation; providing effective dates.
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LEGISLATIVE ACTION
Senate . House
Comm: WD
03/04/2019

The Committee on Banking and Insurance (Thurston) recommended

the following:

Senate Substitute for Amendment (306982) (with title

amendment)

Delete everything after the enacting clause
and insert:

Section 1. Section 501.172, Florida Statutes, is created to
read:

501.172 Agreements between service providers and

consumers.—

(1) DEFINITIONS.—As used in this section, the term:
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(a) “Consumer” means a person who has an interest in or who

has a right to manage real property, including improvements upon

such property, regardless of whether for personal or business

purposes. The term includes an owner, a tenant, a licensee, or a

property manager.

(b) “Service provider” means a person who enters into an

agreement with a consumer for the stabilization, repair,

improvement, or remediation of real property.
(2) REQUIREMENTS FOR AGREEMENTS CONTAINING A POST-LOSS
ASSIGNMENT OF BENEFITS.—

(a) In all circumstances, an agreement entered into by a

consumer and a service provider after a loss or damage has

occurred to the consumer’s property which contains a post-loss

assignment of benefits to the service provider is only valid if:

1. The consumer or service provider provides a copy of the

agreement to the consumer’s insurer within 5 business days after

the agreement’s execution;

2. The agreement contains a provision allowing the consumer

to rescind the agreement in a writing signed by the consumer if

the consumer provides written notice of the rescission to the

service provider within 3 days after the execution of the

agreement;

3. The agreement does not impose any fee or penalty for

rescinding the agreement, for check processing, for not using a

specified service provider for permanent repairs, or for

mortgage processing;

4. The agreement does not prevent or inhibit an insurer

from communicating with the consumer at any time;

5. The agreement does not transfer or create any authority
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to adjust, negotiate, or settle any portion of a claim to a

person or an entity who is not authorized to adjust, negotiate,

or settle a claim on behalf of the insured or claimant under

part VI of chapter 626. However, this subparagraph does not

prevent the service provider from negotiating with the insurer

on the limited issues of the scope of the work to be performed

under the assignment and the pricing therefore;

6. The agreement contains an acknowledgement of the rights

that may exist, if any, under chapter 713 to make a claim upon

the property;

7. The agreement does not transfer to the service provider

any greater right to attorney fees and costs from the insurer

than the right to attorney fees and costs as provided for in

subsection (3); and

8. The agreement relates only to work performed or to be

performed by the service provider.

(b) Under an agreement to assign post-loss benefits, a

service provider is bound by all post-loss obligations specified

in the residential homeowner’s property insurance policy to the

extent possible by the service provider and limited to the scope

of the assignment. Notwithstanding any policy provision or law

to the contrary, the obligation to submit to an examination

under oath is limited to 1 examination under oath by the insurer

or the insurer’s representative relating to an assignment

agreement and services provided by the service provider. The

examination under oath:

1. Is limited to the person designated by the service

provider as the person with the most knowledge of the assignment

agreement and services provided pursuant to the assignment;

Page 3 of 9
3/4/2019 1:39:02 PM 597-02634-19




69
70
71
72
73
74
75
76
77
78
79
80
81
82
83
84
85
86
87
88
89
90
91
92
93
94
95
96
97

Florida Senate - 2019 COMMITTEE AMENDMENT
Bill No. SB 122

VAR 222

2. Must occur in the county where the property for which

the loss was assigned and the work performed or in the county

where the service provider has offices or agents or in the

county where the person designated by the service provider as

the person with the most knowledge resides; and

3. May not last more than 3 hours.

(c) Upon a finding by the court that a service provider has

not complied with its post-loss obligations pursuant to this

section, the court may not award attorney fees to the service

provider under s. 501.172 directly related to the service

provider’s noncompliance with post-loss obligations.

(3) ATTORNEY FEES.—

(a) In a civil action under a homeowner’s residential

property insurance policy which is between an insurer and a

service provider who obtains an assignment of post-loss

benefits, the prevailing party has the right to attorney fees

and costs from the:

1. Insurer, if the service provider is the prevailing

party.

2. Service provider, if the insurer is the prevailing

party. An insurer may not be found to be a prevailing party

unless it serves an offer of judgment upon the service provider

either 10 days after the suit commences or 45 days prior to

trial, providing the service provider with 30 days to accept the

offer and the recovery by the service provider is 25 percent

less than the offer of judgment from the insurer.

(b) The prevailing party is the party that prevails on the

significant issues of the case. The court may determine that

there is no prevailing party in a case. In determining if there
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is a prevailing party, the court shall consider:

1. The issues litigated;

2. The amount of the claims by the service provider versus

the amount recovered;

3. The existence of setoffs and counterclaims, if any; and

4. The amounts offered by either party to resolve the

issues before or during litigation.

(4) LIMITATION ON RECOVERY FROM SERVICE PROVIDER.—

Notwithstanding any other law, the acceptance by a person of any

assignment agreement constitutes a waiver by the service

provider or transferee, and any subcontractor of the service

provider or transferee, of any and all claims against all named

insureds for payment arising from the specified loss, except

that all named insureds remain responsible for the payment of

any deductible amount provided for by the terms of the insurance

policy and for the cost of any betterment ordered by all named

insureds. This waiver remains in effect notwithstanding any

subsequent determination that the assignment agreement is

invalid or notwithstanding the rescission of the assignment

agreement by all named insureds, except that the service

provider is entitled to payment for the reasonable cost of any

contracted work performed before the consumer rescinded the

assignment agreement from the insured or insurance carrier.

(5) ACTIONS BASED UPON THE SAME CLAIM AND PARTY PREVIOUSLY

VOLUNTARILY DISMISSED.—If a service provider commences an action

in any court of this state based upon or including the same

claim against the same adverse party which such service provider

has previously voluntarily dismissed in a court of this state,

the court may, as it deems proper, order the service provider to
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pay the attorney fees and costs of the adverse party of the

action previously voluntarily dismissed. Upon the issuance of

such order, the court shall stay the proceedings in the

subsequent action until the service provider has complied with

the order.

(6) CONDITION ON ATTORNEY FEES.—In any action at law

brought by an assigned of a homeowner’s residential property

insurance policy, the service provider is not entitled to

attorney fees or costs unless one of the following events has

occurred:

(a) The period established in s. 627.70131 has elapsed;

(b) The insurance carrier has denied coverage or payment

for all or part of the claim; or

(c) The insurance carrier has made a payment that is less

than the amount sought by the consumer or service provider.

(7) APPLICATION.—This section does not apply to a power of

attorney granted to a management company, family member,

guardian, or similarly situated person which complies with

chapter 709 and which may include, as part of the authority

granted, the authority to act in place of a principal as it

relates to a homeowner’s residential property insurance claim,

if such power of attorney is not provided to a service provider

or any person with a personal or financial interest in the

service provider.

Section 2. Section 626.9373, Florida Statutes, 1s amended
to read:

626.9373 Attorney Atterneyls fees.—

(1) Upon the rendition of a judgment or decree by any court

of this state against a surplus lines insurer in favor of any
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named or omnibus insured or the named beneficiary under a policy
or contract executed by the insurer on or after the effective
date of this act, the trial court or, if the insured or
beneficiary prevails on appeal, the appellate court, shall
adjudge or decree against the insurer in favor of the insured or
beneficiary a reasonable sum as fees or compensation for the
insured’s or beneficiary’s attorney prosecuting the lawsuit for
which recovery is awarded.

(2) If awarded, attorney atteormeyls fees or compensation
shall be included in the judgment or decree rendered in the
case.

(3) Attorney fees may not be awarded under this section to

an assignee of post-loss benefits who is a service provider
under s. 501.172.

Section 3. Section 627.428, Florida Statutes, is amended to

read:

627.428 Attorney fees Atterneyls—Ffee.—

(1) Upon the rendition of a judgment or decree by any of
the courts of this state against an insurer and in favor of any
named or omnibus insured or the named beneficiary under a policy
or contract executed by the insurer, the trial court or, in the
event of an appeal in which the insured or beneficiary prevails,
the appellate court shall adjudge or decree against the insurer
and in favor of the insured or beneficiary a reasonable sum as
fees or compensation for the insured’s or beneficiary’s attorney
prosecuting the suit in which the recovery is had.

(2) As to suits based on claims arising under life

insurance policies or annuity contracts, no such attorney fees

atteorneyls—fee shall be allowed if such suit was commenced prior
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to expiration of 60 days after proof of the claim was duly filed
with the insurer.

(3) When so awarded, compensation or fees of the attorney
shall be included in the judgment or decree rendered in the
case.

(4) Attorney fees may not be awarded under this section to

an assignee of post-loss benefits who is a service provider
under s. 501.172.

Section 4. This act applies to assignment agreements

executed for losses that occur on or after July 1, 2019.

Section 5. This act shall take effect July 1, 2019.

================= T ] TLE A MEDNDDMENT ================

And the title is amended as follows:
Delete everything before the enacting clause

and insert:

A bill to be entitled

An act relating to agreements between service
providers and consumers; creating s. 501.172, F.S.;
defining terms; specifying requirements for certain
agreements containing a post-loss assignment of
benefits; specifying requirements and limitations for
obligations to submit to examinations under oath;
prohibiting a court from awarding attorney fees to the
service provider under certain circumstances;
specifying who is the prevailing party entitled to
attorney fees under certain civil actions; providing
factors a court must consider in determining who the

prevailing party is under certain circumstances;
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214 providing construction relating to waiver and
215 limitations on recovery; authorizing a court to order
216 an assignee to pay attorney fees and costs under
217 certain circumstances; requiring the court to stay
218 proceedings under certain circumstances; providing
219 that the service provider is not entitled to attorney
220 fees or costs in certain actions except under certain
221 circumstances; providing applicability; amending ss.
222 626.9373 and 627.428, F.S.; providing that attorney
223 fees under certain provisions of the Florida Insurance
224 Code may not be awarded to an assignee of post-loss
225 benefits who is a service provider; providing
226 applicability; providing an effective date.
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LEGISLATIVE ACTION
Senate . House
Comm: WD
03/04/2019

The Committee on Banking and Insurance (Taddeo) recommended the

following:

Senate Amendment to Amendment (306982) (with title

amendment)

Delete line 147
and insert:

(8) PROHIBITED ACTS BY INSURERS.—An insurer may not:

(a) Require that a particular vendor make repairs to the

consumer’s property;

(b) Unless expressly requested by the consumer, recommend

or suggest a particular vendor for repairs to be made to the
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(c) Disparage the service provider;

consumer’s property;

(d) Advise as to the consumer’s rights under any agreement;

(e) Otherwise attempt to influence the consumer to rescind

any agreement between the consumer and the service provider.

(9) LEGISLATIVE FINDINGS AND INTENT.—

================= T ] TLE AMENDMEN T ================
And the title is amended as follows:

Delete line 250
and insert:

applicability; specifying prohibited acts by insurers;

providing legislative findings and
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1-00417-19 2019122
A bill to be entitled

An act relating to attorney fee awards under insurance
policies and contracts; amending ss. 626.9373 and
627.428, F.S.; revising certain attorney fee
provisions in the Florida Insurance Code to specify
that an insured or beneficiary entitled, under certain
circumstances, to attorney fees under an insurance
policy or contract must be a named insured or named
beneficiary; providing that such right to attorney
fees may not be assigned or extended by agreement,
except to certain persons; making technical changes;

providing an effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Section 626.9373, Florida Statutes, is amended
to read:

626.9373 Attorney Attermey’s fees.—

(1) Upon the rendition of a judgment or decree by any court
of this state against a surplus lines insurer in favor of any

named or omnibus insured or the named beneficiary under a policy

or contract executed by the insurer em—er—after—th ffeetd

date—of +this—aet, the trial court or, if the named insured or

named beneficiary prevails on appeal, the appellate courts+ shall
adjudge or decree against the insurer in favor of the named
insured or named beneficiary a reasonable sum as fees or

compensation for the named insured’s or named beneficiary’s

attorney prosecuting the lawsuit for which recovery is awarded.

The right to attorney fees under this section may not be
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assigned or extended by contract or other agreement to any

person other than another named insured, named beneficiary, or

omnibus insured.

(2) If awarded, attorney attermeyls fees or compensation
must shatd be included in the judgment or decree rendered in the
case.

Section 2. Section 627.428, Florida Statutes, is amended to
read:

627.428 Attorney fees Attermreyls—fee.—

(1) Upon the rendition of a judgment or decree by any court
of—+the—eourts of this state against an insurer and in favor of
any named or omnibus insured or the named beneficiary under a
policy or contract executed by the insurer, the trial court or,
in the event of an appeal in which the named insured or named
beneficiary prevails, the appellate court shall adjudge or
decree against the insurer and in favor of the named insured or
named beneficiary a reasonable sum as fees or compensation for

the named insured’s or named beneficiary’s attorney prosecuting

the suit in which the recovery is awarded kad. The right to

attorney fees under this section may not be assigned or extended

by contract or other agreement to any person other than another

named insured, named beneficiary, or omnibus insured.

(2) As to suits based on claims arising under life
insurance policies or annuity contracts, ae such attorney fees

may not atternmeyls—F hald be allowed if such suit was

commenced prior to expiration of 60 days after proof of the
claim was duly filed with the insurer.
(3) When so awarded, compensation or fees of the attorney

must skaltt be included in the judgment or decree rendered in the
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Executive Summary

Certain providers have partnered with atlorneys to create a profitable litigation
arrangement. In this arrangement, a service provider agrees to make a repair potentially covered
by an insurance policy in exchange for the insurance policyholder’s right to sue his insurer via
an assignment of insurance policy benefits. These service providers are typically associated with
home and auto repairs. The service provider then often uses that acquired right to force the
insurer to pay grossly inflated costs orrisk even higher litigation costs. While policyholders simply
seek to be made whole for losses, service providers and their attorneys are likely motivated to
increase scope of work and to maximize profit and litigation fees.

What makes this arrangement particularly lucrative for attorneys are the “one-way’
attorney’s fees awarded to the attorneys that represent prevailing service providers. Under
Section 627.428, Florida Statutes, a prevailing party in a dispute with an insurer is entitled to his
attorney’s fees and costs. The fees are “one way” because insurers that prevail are not entitled
to fees under the stafute.

Florida courts have consistently held that the legislature may not prohibit an assignment
of insurance policy benefifs when assignment is made after a loss. This is because of the strong
common law tradition and public policy that favors the free assignment of contractual rights.
However, the one-way attorney fee is in derogation of the common law and is a creature of
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statute, which the legislature may regulate, change, or take away entirely. The one-way attorney
fee statute’s underlying purpose was to level the playing field between individual insureds and
economically powerful insurers so that litigation for individual insureds is worthwhile. This report
will show that the one-way attorney fee statute is no longer serving that purpose and is instead
benefiting third parties to the underlying insurance contract.! Consequently, the one-way
attorney fee statute should be amended to clarify that it was intended for the protection of named
and omnibus insureds and named beneficiaries only, and that service providers holding
assignments of benefits may not obtain attorney’s fees pursuant to Section 627.428.

I. The Primary Purpose of Florida’s One-Way Attorney Fee
Statute is to Level the Playing Field

Under the well-established common law rule, neither prevailing plaintiffs nor prevailing
defendants are entitled to recover attorney's fees unless authorized by contract or statute.?
Section 627.428, Florida Statutes, is an exception to that common law rule. Called herein the
one-way attorney fee statute, Section 627.428 authorizes an award of attorney’s fees to certain
prevailing parties in disputes with insurers.® Under Section
627.428 “any named or omnibus insured or the named
beneficiary under a policy or contract executed by the insurer”
is entitied to an award of aitorney’s fees if it prevails in a
dispute with an insurer.4

A number of purposes have been ascribed to the one-
way attorney fee statute. Traditionally, one-way attorney fee
statutes operate to “compensate the prevailing piaintiff,
promote public interest litigation, punish or deter the losing
party for misconduct, or prevent abuse of the judicial system.”®
Attorney fee statutes that categorically shift fees to only one
type of losing party are intended to avoid “grave injustices” that
arise with “strict adherence to the [common law] rule [that each
party bears its own attorney's fees], indiscriminate to the
equities of particular cases.”® Exceptions have been builtto the
common law rule for certain defendants perceived to have

1This report often refers to this service provider-initiated litigation as “third party fitigation.” To be clear, these particular third
parties are initiating first-party litigation by stepping into the shoes of the policyholder and thus receiving the policyholder’s unique
benefits and rights, for which the policyholder has paid. This is distinct from the colloquial use of third party litigation, initiated by
a party injured by a policyholder who, as a resuit of such Injury, is seeking entittement to the policyholder's coverage which
extends to injuries inflicted on others.
28ee Rivera v. Deauville Hofel, Emps. Serv. Corp., 277 So. 2d 265, 266 (Fla. 1973); Stone v. Jeffres, 208 So. 2d 827, 828-29
(Fla. 19868). : :
3See Stons, 208 So. 2d at 828-28; see also § 627.428, Fla. Stat. (2015).
4§ 627.428(1), Fla. Stat.; see also, e.g., Danis Indus. Corp. v. Ground Imp. Techniques, Inc., 645 Sa. 2d 420, 421 (Fla. 1994)
{Section 627.428 “is a one-way street offering the potential for attorney's fees only to the insured or beneficiary.”).
5John F. Vargo, The American Rule on Attorney Fee Alfocation: The Infured Person’s Access fo Justice, 42 Am. U. L. Rev. 1567,
1588 (1993).
5. awrence J. Hollander & Michael H. Cramer, Atforney’s Fees—Should They Be Taxed as Costs?, 8 Miami L.Q. 573 (Summer
1954).
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greater economic power, like railroads and, in this case, insurance companies.’

In Felfer v. Equitable Life Assurance Society of the United States,® the Florida Supreme
Court described the purposes of the one-way attorney fee statute as follows: “to discourage the
contesting of policies . . . and to reimburse successful plaintiffs reasonably for their outlays for
attorney’s fees when a suit is brought against them, or they are compelied to sue, in Florida
Courts to enforce their contracts.” According to the Court, reimbursing individual insureds and
beneficiaries is necessary because “[i]t is an undue hardship upon beneficiaries of policies to be
compelied to reduce the amount of their insurance by paying attorney’s fees when suits are
necessary in order to collect that to which they are entitled.”'° Large insurance companies do
not incur the same hardship. The one-way attorney fee statute “levelfs] the playing field so that
the economic power of insurance companies is not so overwhelming that injustice may be
encouraged because people will not have the necessary means to seek redress in the courts,”
This economic power flows from not only the insurer's oft-superior resources in defending
litigation, but also by virtue of the fact that the insurer has the most control in writing the contract
of insurance, to which the two parties—the insurer and the policyholder—are held.

The public policy underlying the statute is best served when the statute is used to award
fees to the other party to the insurance contract, the policyholder, or any beneficiaries specifically
designated by the policyholder at the time of confract formation. As Florida courts have
emphasized, the purpose of the statute is to reimburse those for which the insurance policy was
contracted to protect in the first place.’? in order for the one-way attorney fee statute to apply,
“I{{he paramount condition is the entry of a judgment against the insurer and in favor of the
insured.” 3

7id. at 573 (citing § 356.04, Fla. Stat. (1953) {railroads}); § 625.08, Fla. Stat. (1953) (insurance companies)); see also, e.g., John
Leubsdorf, Toward a History of the American Rufe on Afforney Fee Recovery, 47 Law & Contemp. Probs, 9, 25 (1884) (with the
creation of one-way attorney fee statutes, legislatures "were beginning to look at realistic attorney fee awards less as bounties
for greedy lawyers and more as aids to needy plaintiffs or sanctions against corporate defendants”).
557 So. 2d 581 (Fla. 1952).
94, at 586; accord State Farm Fire & Cas. Co. v. Palma, 629 So. 2d 830, 831 (Fla. 1993); ins. Co. of N. Am. v. Lexow, 602 So.
2d 528, 531 (Fla. 1992).
Feller, 57 So. 2d at 586.
ivey v. Alistate Ins. Co., 774 So. 2d 679, 684 (Fla. 2000).
28pe Fewox v. McMerit Constr. Co., 556 So. 2d 419, 423 (Fla. 2d DCA 1989) (statute’s purpose is to “reimburse successful
policyholders forced to sue to enforce their policies” (emphasis added) {quoting Zac Smith & Co. v. Moonspinner Condo. Ass™,
534 So. 2d 739, 743 {Fla. 1st DCA 1988))); see also Stone, 208 So. 2d at 829 ("Section 627.0127, F.S.A., . . . authorizes
attorneys’ fees where insureds are successful in maintaining suits on certain types of insurance policies . . . ." (emphasis added));
Fewox, 556 So. 2d at 423 {“The legislative policy underlying Section 627.428 is served by requiring insurers to pay attorney’s
feas to a prevailing insured or beneficiary . . . ." (emphasis added)); Zac Smith & Co., 534 So, 2d at 743 (explaining that the
policy underlying the one-way attorney fee statule is to “discourage the contesting of coverage by insurers and to raeimburse
successful policy holders when they are compelled to sue to enforee their policies” {emphasis added)); Robert . Stripling, Jr.,
Racovary of Atforney’s Fees Under the Bussey Decision, Fia. B.J., July 1970, at 386-87.
3 oxow, 937 F.2d at 573 (quoting Travelers Indem. Co. v. Chisholm, 384 So. 2d 1360, 361 (Fla. 1st DCA 1980)) (emphasis
added).
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Il. Application of the Statute Beyond the “Narrow Statutory

Class”

As a derogation of the common law rule that a party must bear its own attorney’s fees,
the one-way attorney fee statute should be strictly construed. Yet the statute has at times been
broadly construed to authorize fee awards to more than just the class of entities specifically
identified in the statute. However, the Florida Supreme Court has recently suggested that the
statute should be construed as limited to those designated by the legislature.

The Florida Supreme Court’s 1969 decision in Shingleton v. Bussey'™ provided an early
signal that the term “beneficiary” would be broadly interpreted, although the case did not involve
application of the one-way attorney fee statute. In Shinglefon, the Court held that a plaintiff
injured by an insured vehicle could sue the automobile liability insurer directly because the
injured was a third party beneficiary of the insurance contract. Florida district courts of appeal
soon concluded that Shingleton applied with equal force to all types of liability insurance, not just
automobile liability. '® Given this expansive view of the term “beneficiary,” and despite the one-
way attorney fee statute’s clear omission of non-policyholders and unnamed beneficiaries, the
Shingleton case had obvious implications for the category of entities entitled to fees under the
one-way attorney fee statute.

However, the Florida Supreme Court held that the one-way attorney fee statute should
not be interpreted as broadly as suggested by Shingleton. tn Wilder v. Wright,'® the Court
decided that the one-way attorney fee statute did not permit a tort claimant like the plaintiff in
Shingleton to recover attorney's fees. This is because in such cases, the plaintiff is not making
a claim in the name of the insured but is instead “seeking attorney’s fees in his own right.”1?
According to the Court, it was clear that the one-way attorney fee statute “was intended to govern
the relationship between the contracting parties to the insurance policy. While the injured party
may become a third party beneficiary under the policy, as stated in Shingleton, that third party
may not automatically invoke all the provisions of the contract or statutes governing the rights
and responsibilities flowing between insurer and insured.”2° The Court cautioned that Shingleton
*cannot be read to allow the injured party to enforce any and every provision of law or of the
insurance contract.”?! Four years later, the Florida Supreme Court reiterated in Roberls v.
Carfer?? that an award of attorney’s fees under the statute is available only to a “narrow statutory
class”: “the contracting insured, the insured’s estate, specifically named policy beneficiaries, and
third parties who claim policy coverage by assignment from the insured.”?3

“pepper’s Steel & Alloys, Inc. v. United States, 850 So. 2d 462, 465 (Fla. 2003); see also, e.g., Great Sw. Fire Ins. Co. v. DeWilt,
458 So. 2d 398, 400 (Fla. 1st DCA 1984) (citing Lumbermens Mut. Ins. Co. v. Am. Arbifration Ass'n, 388 So. 2d 469, 461 (Fla.
4th DCA 1981)).

15223 So. 2d 713 (Fla. 1969).

8See Liberty Mut. Ins. Co. v. Roberts, 231 So. 2d 235 (Fta. 3d DCA 1970); Beta Eta House Corp. v. Gregory, 230 So. 2d 495
(Fla. 1st DCA 1970). : :
17 See Stripling, supra, at 385-87 (describing the application of Shingleton v. Bussey to the one-way attorney fee statute as tikely). -
18278 So.2d 1 (Fla. 1973).

BWilder, 278 So. 2d at 2-3.

20/d. at 3 (internal citation omitted) (emphasis added).

g,

22350 So. 2d 78 {Fla. 1977).

281, at 79.
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Wilder and Roberts caused confusion in Florida’s district courts of appeal, prompting
some to conclude that only the contractual parties to an insurance policy were entitled to fees
under the statute. In Industrial Fire & Casualty Insurance Co. v. Prygrocki,** the Florida Supreme
Court addressed this confusion. The Court in Pyrgrocki held that an injured pedestrian may
obtain attorney’s fees under the one-way attorney fee statute because the pedestrian was an
“insured” under the provisions of the personal injury protection (“PIP”) coverage of an automobile
policy.?® The Court explained that the term “confracting insured” means “those persons insured
under an insurance contract rather than the plaintiff third-party claimant discussed in Roberfs.”?
The plaintiff in Prygrocki was not a third party claimant but was, instead, an omnibus insured
under the policy’s PIP protection.?” The Florida Legislature had recently amended the one-way
attorney fee statute to make this clear, adding an "omnibus insured” to the category of persons
entitled to fees under the statute.?®

Despite the return to a more expansive interpretation of the statute, in the 2008 decision
Continental Casualty Co. v. Ryan Inc. Eastern®® the Florida Supreme Court reaffirmed that the
one-way attorney fee statute authorizes fees “in a discrete set of circumstances.”*® The Court
refused to extend the statute to a surety that paid money on behalf of the surety’s principal,
emphasizing the plain language of the statute, which states that “a named or omnibus insured
or the named beneficiary' is entitled to attorney's fees.®? The Court acknowledged that the
statute may have been interpreted too broadly in the past in contravention of the statute’s plain
language, observing that “[dlespite the express limitations in Section 627.428 as to the class of
designated entities entitled to recover attorney's fees, this Court has previously approved an
award of attorney’s fees in situations where policy coverage was obtained through an
assignment from the insured.”3?

The Court also made clear that the persons and entities entitled to fees under the statute
are a legislative decision. Addressing an argument that the statute should be construed to cover
sureties, the Court said: “If there is an injustice that requires the expansion of the statutory class
of entities entitled to recover attorney's fees under section 627.428, that argument is one best
addressed by the Legislature.”?

lll. The Intersection Between Assignments of Benefits and
the One-Way Attorney Fee Statute

Despite the statute’s plain language, assignees of insureds and beneficiaries have
historically been permitted to recover attorney’s fees under the statute. Allowing third parties to
the insurance policy to benefit from the one-way attorney fee statute by virtue of an assignment
has contributed to distortions in the insurance market. Such disiortions are seen no more

24422 So. 2d 314 (Fla. 1982).
id, at 314.

%|d, at 316.

Zd,

28/d. at 316 n.*x.

29974 So. 2d 368 (Fla. 2008).
30jd. at 374.

g,

324q. at 375 {emphasis added).
Bd, at 379,
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frequently than in the context of post-loss assignments of insurance policies. Assigning an
insurance policy after a loss is premised on the idea that accrued benefits may be assigned to
a noninsured, who then “steps into the shoes” of the insured. Over time, case law has developed
allowing insureds to assign all post-loss rights, including that of their legal standing, to a third
party by virtue of an assignment of benefits (“AOB”). An AOB has been found to entitle a third
party, who initiates first party litigation by virtue of the assignment, to the protections offered by
the one-way attorney fee statute, likely altering the equilibrium that Section 627.428 was
designed to achieve.

Assignments of Benefits

An assignment is a transfer of some right or interest in property from one person to
another.®* All contractual rights are assignable unless the contract prohibits assignment, the
contract involves obligations of a personal nature, or public policy dictates against assignment.®
So, for example, a chose in action—which is “the right to bring an action to recover a debt,
money, or thing”3—arising out of contract is assignable and “may be sued upon and recovered
by the assignee in his own name and right.”3” A claim arising under an insurance policy is a
chose in action and is thus assignable.®® Once an assignment is made, the assignor no longer
has a right to enforce the interest assigned.3®

Florida law provides that an insurance policy “may be assignable, or not assignable, as
provided by its terms.”*° Where there is no policy provision prohibiting assignment of a policy, it
is clear that a claim under an insurance policy “may be assigned as any other chose in action.”#!
But, even where there is a policy provision that would bar assignment or render an assignment
invalid, courts have refused to enforce such provisions in certain circumstances. Courts
distinguish between pre-loss assignments and post-loss assignments to determine whether a
provision that requires insurer consent or a provision prohibiting assignment—often called an
“anti-assignment clause”—validly bars an assignment.

Pre-loss assignments are made before a claim arises; post-loss assignments are made
after a loss. An anti-assignment clause or provision requiring insurer consent may validly prohibit
pre-loss assignments. However, courts have held that an anti-assignment clause may not
prohibit post-loss assignments.*? The idea is that “post-loss assignments merely transfer an
accrued right to payment and do nothing to alter the risk originally assumed by the insurance
company,” and thus the general right to assign contractual rights should control over the policy’s

*d, at 376.
3Koh! v. Blue Cross & Blue Shield of Fla., Inc., 988 So. 2d 654, 658 (Fla. 4th DCA 2008).
#Black's Law Dictionary (9th ed. 2009).
3 Spears v. W. Coast Builders’ Supply Co., 133 So. 97, 98 (Fla. 1931).
38 nited Cos. Life Ins. Co. v. State Farm & Fire Cas. Co., 477 So. 2d 645, 646 (Fla. 1st DCA 1985).
3¥Conit' Cas. Co., 974 So. 2d at 376.
48 627,422, Fla. Stat. (2015). A provision requiring insurer consent prior to assignment is typically called a "consent to
assignment clause” and is enforceable in Florida. See Cordis Corp. v. Sonics Intl, 427 So. 2d 782, 783 (Fla. 3d DCA 1983).
MKohl, 955 So. 2d at 1143.
123ee W. Fla. Grocery Co. v. Teutonia Fire Ins. Co., 77 So. 208, 210-11 (Fla. 1917) (“The policy was assigned after loss, and it
is a wall-sefiled rule that the provision in a policy relative to the consent of the insurer to the fransfer of an interest therein does
not apply to an assignment after loss.”}; see also, e.g., Lexington Ins. Co. v. Simkins Indus., 704 So. 2d 1384, 1386 n.3 (Fla.
1998) {Insurer “concedes that an insured may assign insurance proceeds fo a third party after a loss, even without the consent
of the insurer.™; Citizens Prop. Ins. Corp. v. ffergane, 114 So. 3d 190, 195 {Fla. 3d DCA 2012) (“Post-loss insurance claims are
freely assignable without the consent of the insurer.”).
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prohibition.%2 In contrast, a policy may validly prohibit pre-loss assignments to “protect an insurer
against unbargained-for rigks.”4

The freedom to assign post-loss claims has long been the common law of Florida since
West Florida Grocery Co. v. Teutonia Fire Insurance Co.*® In Teutonia, the Court held that a
post-loss assignment of the proceeds of a fire insurance policy was valid, even though the
insurer's consent was not obfained as required by the policy. The Court observed that “[ilt is a
well-settled rule that the provision in a policy relative to the consent of the insurer to the transfer
of an interest therein does not apply to an assignment after loss. ¢

Recent Case Law Developments on AOBs

A series of 2015 Florida state court cases illustrates the growing problems associated
with AOBs, particularly their use by certain service providers, and that these problems are best
addressed by the Florida Legislature.

In Accident Cleaners, inc. v. Universal insurance Co.,* the Fifth District Court of Appeal
held that an assignee of a homeowner's insurance policy could bring a breach of contract claim
under Section 627.405, Florida Statutes, even though the assignee had no insurable interest in
the home at the time of loss.*® Section 627.405 provides that “[n]o contract of insurance of
property . . . shall be enforceable . . . . except for the benefit of persons having an insurable
interest in the things insured as of the time of the loss.”*® The court rejected the insurer’s
argument that the assignee did not have an insurable interest at the time of the loss since the
policy had been assigned only post loss. The court explained that the insurer's "argument
ignores that the right to recover is freely assignable after loss and that an assignee has a
common-law right to sue on a breach of contract claim.”®® Because Section 627.405 did not
explicitly state that it was displacing the common law of free assignability of contractual rights or
the inability for insurers to restrict post-loss assignments,®! the insurer consequently could “not
overcome the presumption that the Legislature did not intend in Section 627.405 to alter common
law.”52 Instead, so long as the policyholder had an insurable interest at the time of the loss, that
interest was imputed to the post-loss assignee and could be enforced by the assignee.

Bln re Kairina Canal Breaches Litig., 63 So. 2d 955, 95¢ {La. 2011) (discussing the issue’s treatment in the majority of
jurisdictions); see also id. at 951 (“In differentiating between [pre-toss and post-loss assignments], courts reason that aflowing
an insured to assign the right to coverage (pre-loss) would force the insurer to protect an insured with whom it had not
contracted-—an insured who might present a greater level of risk than the policyholder. However, allowing an insured {o assign
its rights to the proceeds of an insurance policy (post-loss) does not modify the insurer’s risk. The insurer's obligations are fixed
at the time the loss oceurs, and the insurer is obligated to cover the loss agreed to under the terms of the policy. This obligation
is not altered when the claimant is not the party who was originally insured.”).

4} exington Ins. Co., 704 So. 2d at 1386.

4577 So. 209 (Fla. 1917).

“Teutonia, 77 So. at 210411,

47__ 8o, 3d —, No. 5D14-352, 2015 WL 1609973 (Fla. 5th DCA Apr. 10, 2015).

Bid. at*1.

49/d, at *2 (quoting § 627.405, Fla. Stat. {2014)).

50'|'d

)
521¢f
53q]
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The Fourth District Court of Appeal in One Call Property Services Inc. v. Security First
Insurance Co.5* confronted the issue whether payment must be due under an insurance policy
before an insured may assign a post-loss claim. The coutrt held that an assignable right to policy
benefits accrues on the date of the loss even though payment is not due under the policy’s loss
payment clause, and the policy did not prohibit the assignment.®® Thus, the assignee—which
obtained the AOB after performing emergency water removal services for the insured following
a water event—had standing to state a claim under the policy.

The Fourth District Court of Appeal acknowledged arguments that AOBs given to service
providers like the plaintiff are spurring concerns of fraud and abuse. The Fourth District stated
that the issue of service provider AOBs “boils down to two competing public policy
considerations.”®® On one side are insurers that “argue[] that assignmenis of benefits allow
contractors to unilaterally set the value of a claim and demand payment for fraudulent or inflated
invoices.”®” On the other side are contractors that “argue that assignments of benefits allow
homeowners to hire contractors for emergency repairs immediately after a loss, particuiarly in
situations where the homeowners cannot afford to pay the contractors up front.”%® While
sympathetic to the insurers’ concems, the court stated that it was not in a position to evaluate
them. The court pointed out that “[iJf studies show that these assignments are inviting fraud and
abuse, then the legislature is in the best position to investigate and undertake comprehensive
reform.”%9

In Security First Insurance Co. v. State of Florida, Office of Insurance Regulation,® an
insurer appealed the decision of Florida’s Office of Insurance Regulation (“OIR") to deny its
request to amend its homeowner’s policies to restrict the ability of policyholders to assign post-
loss rights without consent.®" OIR had denied the amendment as misleading on the basis that
Florida law does not allow enforcement of an anti-assignment provision with respect {o post-loss
rights. The First District Court of Appeal agreed with OIR, citing "an unbroken string of Florida
cases over the past century holding that policyholders have the right to assign such claims
without insurer consent.”®? Like the Fourth District in One Call, the First District was mindful of
the serious concerns that have arisen as a result of a “cottage industry of vendors, contractors,
and attorneys . . . that use the assignment of benefits and the threat of litigation to extract higher
payments from insurers.”®® But like its sister court, the First District Court of Appeal said the
issue is one left to the legislature to resolve.54

54165 So. 3d 749 (Fla, 4th DCA 2015).

5510, at 754; see also Emergency Servs. 24 v. United Prop. & Cas. Ins. Co., 165 So. 3d 756 (Fla. 4th DCA 2015} (same); ASAP
Restoration & Constr. v. Towsr Hill Signature Ins. Co., 165 So. 3d 736 (Fla. 4th DCA 2015) (same).
80ne Call Prop. Servs., 165 So. 3d at 755.

571d.

81,

9d,

80No. 1D14-1864, 2015 WL 3824166 (Fla. tst DCA June 22, 2015).

Sifd, at *1.

821d,

63/d. at *2 (internal quotation marks omitted).

Bdfg,
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More recently, the First District Court of Appeal in United Water Restoration Group v.
State Farm Insurance Co.%° found that a court had improperly dismissed assignee United Water
Restoration Group’s complaint based on an argument raised by State Farm that United Water
could not satisfy the conditions of coverage under the policy.

United Water provided remediation services in exchange for an AOB from the
policyholder whose home was damaged by water. State Farm refused to pay the bill because it
found that the damage arose from conditions that fell within a policy exclusion. United Water
responded by filing a county court action pursuant to the assignment. State Farm moved to
dismiss the complaint due to the coverage issue, contending that only the policyholder, not the
remediation company, could satisfy the conditions for coverage. The county court dismissed the
complaint, and the circuit court upheld the dismissal. The First District reversed, concluding that
the dismissal violated established principles of Florida law that an assignee of an insurance
policy may sue for breach. According to the court, “[c]learly established law permits United Water
to bring suit to seek recovery under the State Farm policy, and if necessary, seek a coverage
determination. The dismissal order had the harsh effect of barring United Water’s enforcement
of its bargained-for right to pursue assigned benefits, which amounts to a miscarriage of
justice.”®®

The One-Way Attorney Fee Statute Incentivizes AOB Litigation

As acknowledged by the Fourth District Court of Appeal in One Call and the First District
Court of Appeal in Security First Insurance, there are many that argue service providers armed
with AOBs are “unilaterally set[ting] the value of a claim and demand[ing] payment for fraudulent
or inflated invoices”®” from insurers and using “the threat of litigation to extract [these] higher
payments.”® Service providers are incentivized to do this because, as an assignee of the
insured or beneficiary, they are entitled to attorney's fees under the one-way attorney fee statute,
and in turn the exposure to atiorney’s fees discourages insurers from fighting the assigned claim.

Florida courts have held that with an AOB comes an assignment of the insured’s or
beneficiary’s right to recover fees under the one-way attorney fee statute.®® The one-way
attorney fee statute likely fuels AOB litigation because the statute offers distinct advantages over
other attorney's fee payment arrangements. For example, in a contingency fee arrangement,
payment of the attorney’s fees by the client is contingent on the outcome of the case.”™® The

85No. 1D14-3797, 2015 WL 4111662 (Fla. 1st DCA July 8, 2015).
SBfd. at *2.
67See One Call Prop. Servs., 165 So, 3d at 755.
88See Sec. First, 2015 WL 38241686, at *2.
8 See, e.g., Roberts, 350 So. 2d at 79; All Ways Reliable Bldg. Maint., Inc. v. Moore, 261 So. 2d 131, 132 (Fla. 1972); Magnetic
Imaging Sys., I, Lid., v. Prudential Prop. & Cas. Ins. Co., 847 So, 2d 987, 988-90 (Fla. 3d DCA 2003); Superior Ins. Co. v. Liberty,
776 So. 2d 360, 365 (Fla. 5th DCA 2001); Travelers Ins. Co. v. Tallahassee Bank & Trust Co., 133 So. 2d 463, 467 (Fla. 1st
DCA 1961) (assignee entitled to attorney's fees under statute even though it was not a named beneficiary under the policy
bhecause it sffectively became a beneficiary pursuant to the assignment); see also, e.g., Liberfy Mut. Ins. Co. v. Davis, 412 F.2d
475, 486 (5th Cir. 1969} (applying Florida law) (assignee stands “in the shoes of the insured” with respect to the entire action,
“including [the insured’s] right to attorneys' fees” under the statute). "[Aln assignee of an insurance claim stands o all intents
and purposes in the shoes of the insured and logically should be entitled to an attorney’s fee when he sues and recovers on the
claim.” Alf Ways Reliable, 261 So. 2d at 132,
70R. Regulating the Fla. Bar 4-1.5(f)(1)-(2); see also Brickel! Place Condo. Ass'n v. Joseph H. Ganguzza & Assocs., P.A., 31 So.
3d 287, 280 (Fla. 3¢ DCA 2010).

9




attorney agrees to accept a part of the money the client recovers in the case as the fee for
setvices, generally fixed at a percentage of the client’s recovery. Although attractive to clients
because they do not have to pay unless they win, contingency fees are subject to strict
requirements and may not be used in certain types of cases.”* And ultimately, the client reduces
his recovery by the amount of the fee he must pay his attorney. The client will also likely be
responsible for paying court filing fees and other costs, regardiess of whether he prevails.

In contrast, under the one-way attorney fee statute, the prevailing party is awarded his
attorney’s fee and costs in addition to the damages he is awarded by the court. 72 The prevailing
party's attorney recovers his full fee, no matter what amount of damages is awarded to his client.
In a contingency fee arrangement resulting in a low damages award by the court, neither the
client nor the atiorney fully recovers.

The one-way attorney fee statute also offers a greater recovery than that authorized under
other attorney's fee statutes available to prevailing parties.” For example, the one-way attorney
fee statute permits a greater recovery than the offer of judgment statute since the one-way
attorney fee statute awards the prevailing insured afl fees and costs and not just those incurred
after an offer of judgment is made.” The one-way attorney fee statute is also more appealing
than Section 57.105, Florida Statutes, because it guarantees recovery without any requirement
that the plaintiff demonstrate the insurer presented a claim or defense that was essentially
frivolous.”®

These advantages make AOB litigation all too enticing, and courts have acknowledged
that the one-way attorney fee statute may spur litigation which the Florida Legislature did not
contemplate.

In Allstate Insurance Co. v. Regar,’ the Second District Court of Appeal held that the
assignee of a bad faith claim was entitled to atforney’s fees under the statute, although the
assignee was not a named or omnibus insured or the named beneficiary, because the entire
cause of action had been assigned to him. Standing in the shoes of the insured, the assignee
was entitled to all remedies to which the insured would otherwise be entitled. However, the court
was “not unsympathetic” to the defendant insurer's plight given the “exponential[] increas[e]” in
the number of bad faith cases filed without any apparent link to the conduct of insurers. “Instead,
plaintiff's attorneys are filing bad faith actions over issues that it seems could be simply resolved,
like the wording of the release in this case.””” The court observed that "[tJhese attorneys are

"3geg, e.g., R. Regulating the Fla. Bar 4-1.5(f)(3)-(5).

T2Relatedly, the ability to obtain a contingency fee multiplier is not exclusive to contingency fee arrangements and may be
obtained in a proper case under Section §27.428 as a coniingency risk multiplier. See Standard Guar. Ins. Co. v. Quansirom,
555 So. 2d 828, 834 (Fla. 1990) {use of multiplier under statute may be appropriate "when a risk of nonpayment is established”);
see also Allstate Ins. Co. v. Regar, 942 So. 2d 969, 974-75 (Fla. 2d DCA 2008) (hoiding that trial court properly determined that
it had discretion to award a multiplier to the attorney's fees awarded under Section 627.428).

73See State Farm Muf. Aufo. Ins. Co. v. Nichols, 932 So. 2d 1067, 1075 (Fla. 2006) (holding that existence of one-way attorney
fee statute does not preciude the application of other attorney's fee provisions).

T4Cf § 765.79(1), Fla. Stat. (2015) (awarding attorney’s fees incurred by a plaintiff after a demand for judgment is made in certain
circumstances).

T5Cf § 57.105(1), Fla. Stat. {2015) (authorizing an award of attorney's fees to a prevailing party when the court finds that the
losing party or losing party’s attorney knew or should have known that a claim or defense presented to the court was unsupported
by material facts or would not be supported by the application of then-existing law to materiat facts).

76942 So. 2d 969.

7id. at 973.
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perhaps motivated by the promise of fees under Section 627.428 upon prevailing in this action.
Certainly this case has mushroomed into over $200,000 in attorney’'s fees plus an as-yet-
undetermined amount of appellate attorney's fees from an initial offer of settlement for meager
policy limits of $25,000.”78 While expressing concern that it was “not certain that outcomes like
today’s were contemplated at the time of the statute’s enactment,” the Florida court
acknowledged "that issue is for resolution by the legislature.””®

Although public policy favors the free assignment of contract rights, at least post-loss,
such a policy does not apply to the one-way attorney fee statute, a legislatively-created right and
indeed a derogation of the common law rule that parties bear their own attorney’s fees. Turning
to the data underlying the exponential increase in AOB cases filed in Florida, it is clear that it is
time for the Florida Legislature to curb the abuse of AOBs and AOB litigation by restricting use
of the tool that incentivizes it—the one-way attorney fee statute.

IV. Explosion of Assignments of Benefits to Service

Providers

Enticed by the prospect of attorney’s fees, a growing number of lawyers have partnered
with various types of service providers to solicit AOBs from policyholders. The effects are most
pronounced in three segments of the insurance industry discussed below.

The typical AOB relationship begins when a policyholder signs a contract assigning rights,
benefits, proceeds, and causes of action arising under his insurance policy to a third party. This
third party is often a service provider that agrees to make the repair or provide the service for
which insurance coverage will be sought. Indeed, often the repair or service is conditioned upon
the assignment. In many cases the AOB includes language which divests the policyholder of
any benefits under the policy, privacy rights, and any direct payment of insurance proceeds. 8
Based on a survey conducted of various insurance trade associations, most assignments
reviewed shared the following characteristics:

« Irrevocable in nature, meaning the policyholder, insured, or beneficiary had no ability to
rescind the assignment (79.55%);

« Transferred all causes of action, divesting the policyholder of any legal recourse under
the insurance policy (79.55%);

s Waived the policyholder's privacy rights (37.5%); and

8Id. at 973-74.

®Id. at 974, )

80See, £.g., See, 6.g., Harvey V. Cohen, PowerPoint Presentation: Insider Secrets: Legal Assignment of Insurance Benefits 18
(on file with authors) (providing example AOB: "Assignment of Insurance Benefits: |, hereby, assign any and all insurance rights,
benefits, procesds and any causes of action under any applicable insurance policies to [Insert Your Company Name], for
services rendered or to be rendered by Company. In this regard, | waive my privacy rights. . . . | also hereby direct my insurance
carrier(s) to release any and all information requested by Company, its representative, and/or its Attorney for the direct purpose
of obtaining actual benefits to be paid by my insurance carrier(s) for services rendered or to be rendered. | believe the appropriate
inslirance catrier to be (Insert Property Owners Insurance Company).”); Erickson's Drying Systems, Inc., Contract for Services,
Assignment of Benefits, http://ericksonsdrying.com/contact-usfcontract-for-services-assignment-of-benefits/ (last visited Aug.
13, 2015) (providing example AOB for drying repair company); ELR Restoration Inc., Certificate of Completion & Assignment
of Benefits, htip:./felrrestoration.comfuploads/2/8/8/6/2886421/elr repair_assignment forms.pdf (last visited Aug. 13, 2015)
{providing example AOB for home restoration services).
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e Included a “hold harmless” provision for the benefit of the service provider (53.4%).81

Once executed, the newly assigned service provider ‘performs work for which
reimbursement is then sought directly from an insurer, usually in the form of a demand letter.
Demand letters provide an insurer a certain number of days to pay and “avoid any potential legal
action in this matter.” When the insurer fails to pay, the service provider brings a lawsuit against
the insurer.

A telltale sign that an AOB is sought to be enforced through litigation is the use of “afa/o”
or “as assignee of” in the plaintiffs name in the case caption or style. A case caption might
indicate that it is being brought by “Auto Glass Company a/a/o John Smith,” which means Auto
Glass Company is suing as an assignee of John Smith. However, searching “a/a/o” in the plaintitf
name field may not capture all AOB litigation because an assighee may bring a lawsuit in its own
name, without reference to the assignor in the case style.®3 A review of AOB complaints
substantiates the claim that attorneys for assignees are asking for fees under Section 627.428
as a matter of course.?*

Using the “a/a/o” search criterion, a search was conducted through the Florida
Department of Financial Services Service of Process website.®> The Department has created an
online searchable service of process (“SOP”) database in which lawsuits against insurers for
which the Department has received service of process are logged.% However, just as the "a/a/o”
search criterion is not the exclusive way to identify all lawsuits filed as the result of AOBs, the
SOP database is not representative of all AOB claims, as some claims never make it to litigation.
With those caveats, the data exiracted from the SOP database is compelling.

8l nsurance Trade Association Survey Responses, Sept. 2015 {on file with authors); see also infra Section Vi. Out of 116 total
surveys received, 88 surveys inciuded a response to a question requesting the characteristics of the AOB.

2Cohen, supra at 22,

83Searching cases for the use of "afa/o” in the plaintiffs name field may not capture all AOB cases as the “a/a/c” designation
may be a relatively recent phenomenon. The earliest use of this plaintiff-naming convention found in Westlaw is a 2003 case,
Profi Consulting Servs., Inc. a/a/o Susan Berlinghoff v. Hartford Life & Accident Ins. Co., 849 So. 2d 446 (Fla. 2d DCA 2003),
which involved an assignment of PIP benefits. Many of the other early "afalo” cases also deait with PIP assignments. E.g.,
Advanced Diagnostic Tesling, Inc. a/afo Will Turcios v. Alstate Ins. Co., No. 2002-4740-SP-05, 2003 WL 23868672 (Fla. Cir.
Ct. Oct. 21, 2003); Nationwide Gen. Ins. Co. v. Family Chiropractic Health Clr. a/afo Ruth Morningred, No. 03-4825, 2003 WL
23148880 (Fla. Gir, Ct. Dec. 1, 2003); Vincent DiCarlo, M.D. & Assocs. a/a/o Bonita Thurston v. Am. Home Assur. Co., No. 03-
4949, 2004 WL 326746 (Fla. Cir. Ct. Jan. 20, 2004); Nationwide Prop. & Cas. Ins. Co. v. Drs, Sheer, Ahsarn & Assocs., P.A.
asa/o Sherry Holdaway, No. 03-4596, 2004 WL 326751 (Fia. Cir. Ct. Jan. 21, 2004). A search of the Florida Depariment of
Financial Services Service of Process database indicates that “afafo” cases were filed as early as 2000. But an assignee is not
required to use “alafo” in the case name and may bring an AOB suit in his or her own name. See Harris v. Smith, 7 So. 2d 343,
346 (Fla. 1942) (“It is wel settled that an assignee of a chose in action atising out of contract may sue in his own name and
right.™). Consequently, while "a/afo” serves as an easy indicator of an AOB case, and as shown through case searches, appears
very frequently, it may stili only display a subset of all AOB litigation.

84See, e.g., Complaint, Express Auto Glass, LLC a/a/o Amber Tyer v. Allstate Fire & Ins.Co., Case No. 2013-5C-007075-0 {Fla.
oth Cir. Gt} {filed Aug. 1, 2013). The complaint and attachments were accessed via the Orange Gounty Clerk of Courts MyEClerk
website, hitps://fmyeclerk. myorangeclerk.com/.

85| jcensed insurers must appoint the Chief Financial Officer, as head of the Department of Financial Services, 1o receive service
of all legal process in any civil action filed against a licensed insurer in Florida. § 624 422, Fla. Stat. (2015).

58See § 624.423, Fla, Stat. (2015).
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AOB Cases Increasing at Staggering Rate

When searching just for cases that include “a/a/o” in the plaintiffs name, the database
reports a 16,000% increase in such lawsuits since 2000. Only 281 “a/afo” cases were served in
2000; 45,490 were served in 2014. Notably, the fofal amount of all service of process notices
served only increased by 183% during this same timeframe. As a percentage of iotal lawsuits
served, "a/al/o” cases comprised less than 1% in 2000 but comprised 33% of all lawsuits served
in 2014. This means that about one in three lawsuits filed against an insurer is an “a/a/o” fawsuit.

All Lawsuits vs. afafo Lawsuits

250,000

200,000

150,000

160,000

Suits in SOP Database

2000 2001 2002 2003 2004 2005 2006 2007 2008 2009 2010 2011
Year

2012 2013 2014
E Total a/a/o Suits = Total Overall Suits

FL DFS S0P DaraBase 1

Closer Look: afa/o Lawsuits as a Percentage of Total Lawsuits

[ 36% /- 35%
e 339,

o \ ~

2000 2001 2002 2003 2004 2005 2008 2007 2008 2009 2010 2011 2012 2013 2014
Year

% of total suits in SOP database that are
marked a/a/oc
@
=
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Since 2000, roughly 97% of all “a/a/o” cases have been filed in county court. Florida
county court jurisdiction lies in actions where the amount in controversy does not exceed
$15,000, exclusive of interest, costs, and attorney’s fees.®” The fact that nearly all “a/a/o” cases
are filed in county court indicates that these are lawsuits involving relatively low amounts in

controversy.
a/alo. A County Court Phenomenon
120% ..... .
100% by | e e o G s
80% -
60%
40% o e
o . ,.-;;;;‘@’{'::'w : : ity
20% . mmaﬂ%m m“’ .

0% .. e S SR = _ : L
2000 2001 2002 2003 2004 2005 2006 2007 2008 2009 2010 2011 2012 2013 2014

=wrensis Percentage of afafo Lawsuits of Total Suits Served « Percentage of afalo Suits in County Court

am e Percentage of County Court Suits of Total Suits Seived
FL DFS BOP DATABASE 3

Given that most AOB cases are relatively small dollar cases, attorneys do not receive
blockbuster damages verdicts from which they'li take their fees. The difference? Attorneys do
not need to obtain significant damages in order to make money in AOB cases. Rather, aitorneys
are able to bill for time spent on a case and receive their fees through the one-way attorney fee
statute, which, when billed hourly, can be significant when paired with a high volume of claims.
Contingency fee multipliers can be added to these awards, inflating them even further,®®

Attorney’s Fee Shifting Results in a Costly Power Shift to
Unintended Parties

Aside from the data obtained from the SOP database, surveys were sent to two insurance
trade associations with members that include property and casualty insurers that write a high
volume of automobile and/or property insurance policies in Florida. The purpose of these
surveys was to obtain a more qualitative view of insurers’ experiences with AOBs. Insurers
(through their trade associations) were asked to identify claims and then to complete a survey
for each identified claim. Each survey solicited information on numerous aspects of the AOB
claim, including, among other things, whether an assignee was paid for the claim and what
amount if any was paid to the assignee’s attorney in fees."

878 34.01, Fla. Stat. (2015).
88See Quanstrom, 555 So. 2d at 834; see also Regar, 942 So. 2d at 974-75.
83A chart summarizing the information collected from these surveys is included as the final section of this report. See infra

Section V.
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Out of the 116 surveys received, 60 claims were identified that provided both the final
amount paid to the assignee on the claim and the amount paid in attorney's fees to the
assignee’s attorney. Of these 60 claims, attorney’s fees represented an average of 274%% of
the total amount paid to the assignee on the insurance claim. Most interesting is that in 48 of
these claims, the assignee originally demanded more than what was ultimately paid by the
insurer.

Ninety-two of the surveys listed both an amount demanded for payment on an assigned
claim and an amount of final payment, separate from any other fees or costs. For purposes of
this particular analysis, the authors only reviewed those surveys where some amount was paid
on the claim, not, for example, where a claim was denied. Of the claims reviewed, it was found
that the final amounts paid, on average, represented a 28.62% savings to the insurer from the
amount first demanded by the assignee.® Most of these claims were resolved in settiement,
showing that assignees are settling for less than they demand, and in the case of service
provider-assignees that performed the work for which they are seeking reimbursement from the
insurer pursuant to an AOB, they are settling for less than what they “billed” the insured for
services.

Settling claims by assignees and even paying attorney’s fees in settlement is likely
incentivized by the one-way attorney fee statute. The insurer’s damages exposure would be
significant if the assignee were to take its claim to court and to recover even just $1. As the
issues involved in this type of litigation are largely jury questions, an insurer's winning on the
merits is an uncertainty. And even a minor victory for the insured exposes the insurer to
attorney’s fees. As a result, this uncertainty and exposure likely results in a payment to the
assignee’s attorney in settlement to discourage further litigiousness.

The motivating factor behind the AOB industry appears to be the fee-shiiting offered by
the one-way attorney fee statute. Specifically, in materials coaching service providers on the
availability of AOBs, one law firm assures service providers that the AOB is preferable to other
payment mechanisms since it “[clonveys legal standing,” “[a]llows the assignor to stand in the
shoes of the insured,” and, citing Section 627.428, “[a]liows [the] law firm to obtain their fees and
costs separately from any client funds” without “takfing] a penny of your money.”®* Moreover,
the law firm reminds service providers that “[bJad faith becomes an option” with an AOB, unlike
with a simple direction to pay the service provider.% The risk of a bad faith claim also significantly
increases an insurer's damages exposure.

Olnsurance Trade Association Survey Responses, Sept. 2015 (on file with authors); see afso infra Section V1. These 60 claims
included 48 property insurance claims and 12 aute glass-related insurance claims. The median percentage of attorney’s fees of
final reimbursement amount was 127.44% and the mode was 250%.
9|nsurance Trade Association Survey Responses, Sept 2015 (on file with authors); see also infra Section VI. The claims
reviewed include 54 property insurance related claims and 38 auto glass-refated claims. The total amount requested for these
property claims was $516,979.67. The total amount paid for those same property claims was $371,661.75. Of the auto glass-
related claims reviewed, the total amount requested was $18,961.11, and the total amount paid was $15,851.87. The median
savings to the insurer on ali these claims was 36.58% of the amounts first demanded. The average savings was 28.62%.
%2Cohen, supra at 28, 34.
%/d. at 27.
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So are attorneys the only ones benefiting by this scheme? It is hard to tell, given that such
an analysis requires an examination of invoices submitted by service provider-assignees and a
comparison with pricing and other standards. However, the same law firm presentation also
advertises to service providers that they can “charge more than Xactimate.”9* The surveys
reflected that, in nearly 60% of the cases reviewed, pricing deviations did exist. One of the most
frequent deviations cited? In excess of Xactimate. Other frequent deviations include excessive
scope, inappropriate use of overhead and profit, incomplete logs, and discrepancies with peer
reviews.

Unfortunately, Section 627.428s intent—to shield policyholders from an insurer's
superior economic power—is being used as a sword by an altogether different set of persons.

AOB Lijtigation Plagues Personal Lines Insurance in Florida

The explosion of AOB litigation is no more pronounced than in personal lines insurance,
particularly in three lines: motor vehicle personal injury protection insurance (“PIP"), motor
vehicle physical damage coverage insurance (specifically, auto glass repair coverage), and
property insurance.

Case Study: Personal Injury Protection Claims

Historically, AOBs have dominated litigation concerning PIP. In 2011, Florida’s Insurance
Consumer Advocate assembled a working group to study the issues troubling the PIP indusiry
and used the SOP database to study the rise in PIP litigation.®® The workgroup’s report estimated
that about 95% of the 36,509 cases filed
against insurance companies in 2010 were
related to PIP coverage.®® The working group  $%°0° 76,82
was primarily concerned with what therapies *°°°
or modalities are driving this increase. It *0%°
determined that the modalities of chiropractic 3°°°
care, physical therapy, and massage therapy *%%°
were most frequently billed,% and that %]
providers of these modalities were %]
increasingly becoming the actual plaintiffs in %%
PIP litigation.?® One insurer reported to the ™7~
working group that based on its litigation >
experience, 99.6% of PIP AOB litigation is ?

NUMBER OF LAWSUITS IN COUNTY COURT

" 8 months
2011

2008

20056 2007

Sotce: Flasitla I3epaicriens of Finandal Seivics, bt iwcbipys fdol gosLSOPRepan ddeail_repore.asp

%4Cohen, supra at 42. Xactimate is a pricing software -widely used by insurance industry stakeholders lo estimate repair costs.
See Xacimate website, http:/iwww.xactware.com/en-us/solutions/claims-estimating/xactimate/28/professional/,
#F|arida Department of Financial Services, Office of the Insurance Consumer Advocate, Report on Florida Motor Yehicle No-

Fault Insurance (Personal infury Protection) {Dec. 2011},
http:fiwww.myfloridacfo.comfica/docs/PIP%20Working%20Group%20Repon%2012.14.2011 . pdt.

9id. at 36.

id. at 2.

%B4d. at 35.
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PROVIDER TYPE IN LITIGATION driven by MRI providers, chiropractors, and
similar service providers, while only 0.4% of
PIP AOB litigation is generated by
insureds,%® :

T In conducting our own search of the SOP
B database for the top providers of modalities
most commonly attributed to PIP care

e & e (including  chiropractors,  MRIl/imaging
MM gy ] centers, and massage therapists), in 2011
Hosgitak . .
e , ) tosred these providers served 40,693 lawsuits on
Source: Single insurce's litlgation cxperience nat indepeadently verified. R
insurers.

Total Suits by Chiro/Medical/lmaging/Massage/MRI Providers

45,000 o | T - c -
35,000
30,000
25,000
20,000
15,000 -8,207
10,000 - B Y o8 1.1 I—
5,000

"\~ 18,586

Suits in SOP database

2006 2007 2008 2008 2010 2011
FL DFS SOP DATABASE 4 : Year

interestingly, the line illustrating the number of lawsuits served by those providers
catalogued by the SOP database parallels the line showing the average paid PIP losses per
insured car, per year. The positive relationship between average paid PIP losses per car
annually and lawsuits by service providers armed with AOBs is troubling and suggests that
litigation is the main driver of the losses. As Florida Insurance Commissioner Kevin McCarty
stated regarding PIP litigation more generally, “From 2008 to 2010, the amount Florida insurers
paid for PIP benefits increased from $1.45 billion to $2.45 bilion—a 70 percent increase. This
increase is even more astounding when you consider the number of drivers was constant and
the overail number of reported fraffic accidents actually declined during the same period.
Ironically, the number of lawsuits also doubled in the last two years, which undermines the entire
premise of the no-fault’ legal system.”1%°

“d. af 35.
W0Kevin McCarty, Getting Back to Basics: Fixing the PIFP Problem, Sunshine State News (Jan. 25, 2012}, avaflable at

http:/iwww. sunshinestatenews. com/stary/getting-back-basics-fixing-pip-problem.
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STATE OF FLORIDA . .
PRIVATE PASSENGER AUTO NOMN-FLEET Chlrol’Med”mag|ng/MR|/Massage

AVERAGE PAID PIP LOSSES PER [NSURED CAR PER YEAR
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In the 2012 regular session, the Florida Legislature passed PIP reform. The chief reforms
included lowering the allowed claims payments for non-emergency conditions, excluding
massage and acupuncture from covered medical benefits, strengthening the discovery
mechanism requirements for insureds, and providing standards for reasonableness in attorney
fee awards including elimination of the use of a contingent fee multiplier in some cases.'® The
PIP reform bill was passed on May 9, 2012 with an effective date of January 1, 2013.1% in late
2012, certain chiropractors, acupuncturists, and massage therapists chailenged the statute,
prompting a series of stays and appeals that stretched into late 2013.7% On October 23, 2013,
the First DCA lifted the injunction placed on the implementation of the legislation based on the
plaintiffs’ lack of standing.'® The plaintiffs’ attempt to obtain review by the Florida Supreme
Court was rejected on April 21, 2014105

101Fa. CS for CS for HB 119 {2012) (Third Engrossed) (An Act Relating to Motor Vehicle Personal Injury Protection Insurance),
available at
hitp:/fwww.myfloridahouse.gov/Sactions/Decumenis/loaddoc.aspx?FileName=_hQ11 9er.docx&DocumentType=Bill&BiliNumbe
r=0119&Session=2012.

102[0'.

1035ga McCarty v. Myers, 125 So. 3d 333, 334-35 (Fla. 1st DCA 2013).

04 i at 337.

105 Myers v. McCarly, 143 So. 3d 921 (Fla. 2014).
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With the implementation of reform, overall PIP lawsuit data from the top modalities reflects
a decline that may correspond to these reforms.'% This is not the first time this has occurred.
As shown in the next chart, overall PiP [itigation decreased in volume in 2002 and 2003, and
decreased again in 2007. In 2001, enhanced fraud protections, including clinic licensure and
limited third-party access to crash reports, were passed,'® and in 2003, additional anti-fraud
measures were added.1%® Another short decrease occurred in 2007, when the PIP law was
repealed briefly as a result of a sunset provision in the law but was soon reenacted with
additional reforms.1%

PIP County Court Litigation by Plantiff Names

)
o
[ B - |
[ B
o O
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Some of the “dips” reflected in the overall number of AOB lawsuits filed may be
attributable to the declines in PIP AOB litigation as the result of reform. However, despite
reforms, PIP AOB litigation still represents a significant portion of all AOB litigation.

Case Study: Auto Glass Claims

Auto insurance policies often provide physical damage coverage, meaning coverage for
loss to the vehicle that resulted from an occurrence other than a collision. Events covered by
physical damage insurance include fire, theft, vandalism, falling objects, natural disasters, and
the like.1° Windshields are excepted from an auto insurance policy’s deductible requirements
by taw.!!t Unfortunately, the prospect of a “no risk” or “free” windshield has fueled a very
predictable moral hazard: manufactured windshield repair claims. Several auto glass repair

16 Sep infra PIP County Court Litigation by Plaintiff Names Chart, Florida Department of Financial Serviceé Service of Process
Database.

107Spe Ch. 2001-271, Laws of Fla.; Ch. 2001-163, Laws of Fla.

108506 Ch, 2003-411, Laws of Fla.

18Fjarida  Office of Insurance Regulation, Cabinet Presentaion—Personal Injury Protection 6 (Aug. 2011),
hitp:/iww. floir.com/siteDocuments/PIP Presentation08162011.paf.

"0F|orida  Department of Financial ~ Services, Aufomobile  Insurance: A Toolkit for  Consumers 7,
http:iwww.myfloridacio. com/Division/ConsumersfunderstandingCoverage/Guidestdocuments/AutoToolkit. pdf (last visited Aug.
13, 2015).

11%g §27.7288, Fla. Stat. (2015).
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shops have developed a niche market of promising “free” windshields in exchange for an AOB

and the right to sue an insurer.

Plaintiffs with "Glass" in Name

in 2013, a Tampa news station

completed a two-year undercover 8,000
investigation into windshield repairs 7,000

and replacements. The news station §000
discovered windshield repair shops g qoo

that offered gift cards, steaks, and 54

cash in exchange for a car owner's ;3;’000

right to file an insurance claim for a 000

“free” windshield replacement. Often 3000
undamaged windshields were

targeted, but windshield repair shops

alleged damage in order to seek 0 S N o
insurer payment for replacement B >
work. 112 FL DFS SOP DATABASE 7

4 6,753

s "Gla38" Platintiffs

Unfortunately, a search of the SOP database suggests that this practice has boomed in
Florida. From 2000 to 2005, only 92 services of process from plaintiffs with names containing

the word “glass” were received. Over the next five years, 2,249
were received. From 2010 to 2014, 13,100 were filed. In 2014
alone, 6,722 —or almost 26 services of process per day—
were logged into the SOP database.

Much of this litigation is being filed by the same small
class of vendors. Express Auto Glass, which contributed about
600 lawsuits to the 2014 total, advertises a “FREE Gift Card
with Windshield Replacement Insurance Claim!® on its
website. 14 As another example, Auto Glass America, which
promises a $100 restaurants.com gift card with the words
“Have Any Auto Glass Service Done by Us and this Valuable
Gift Card is Yours Absolutely Free!l”''5 on its website, filed
1,485 lawsuits in 2014. Mobile Auto Glass Repair, LLC—

FREE |

|

Restaurant.com
Gill Cud

Hiewo Any Auta Glagy Seevico Dooe fy Us
and this Valuable Gifl Card is
Yours Absolutely Freel

Advertisemanits on the Avto Glass Americo Website, Aug. 15, 2015

2Firgt Coast News, Glass companies push unnecessary windshield replacements (May 3, 2013), available af

hitp:/ivwwe firstcoastnews. com/story/newsflocal/florida/2014/04/17/4600895/.

13 Tha source for this data is the SOP database. Individuals who happen to have the word “glass” in their names but did not
appear affiliated with auto glass repair were not removed from the results. However, such individuals likely represent a very
small percentage of the results. For instance, examining cases filed in 2014, only about 0.046% of cases were filed by plaintiffs
that appeared unrelated to the auto glass industry and happened to have the word “glass” in their name.

MiExpress Auto Glass, Get your FREE Giff Card, http:/fwww.expressautoglass. biz/windshield-replacement-gift-card.php (last

visited Aug. 13, 2015).

1auto Glass America Homepage, hitp:/fwww.auto-glassamerica.com/free-windshield-clearwater.html (fast visited Aug. 13,
2015).
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Plaintiff/'Service Provider Name

Premier Promotions (Premier 1 Auto

fronted by “Mr. Auto Glass’—filed 1,421 lawsuits in 2014, all by the same lawyer. 16

Comprehensively, about 91% of the 6,722 likely auto glass AOB lawsuits filed in 2014
were brought by one of 16 attorneys—from 14 firms—in the state. One might presume that
windshields are fixed soon after they are broken, and that the propensity for broken windshields
is not associated in any significant way with a particular region, person, or entity. However, the
auto glass AOB litigation phenomenon appears to defy such logic, given its concentration among
a small group of plaintiffs and an even smaller group of attorneys. The chart below shows the
14 law firms most commonly
responsible for likely auto
glass AOB litigation as
reflected in  the SOP
database.

2014 Top Glass Lawsuit Plaintiffs

Auto Glass America

Mobile Auto Glass |

3 Again, these cases—
predominantly filed in county
court—are not high dollar

Express Aulo Glass

Glass) ; .
Cornerstone Mobile Glass (Fry cases. But the:.se lawsuits are
Enterprises) likely worthwhile because of

the volume. For example, the
Law Office of John C. Murrow
T ; filed 1,882 “glass’-affiliated
0 200 400 600 800 1,0001,2001,4001,600  plaintiff lawsuits in 2014. That

Fasy Auto Glass

AmeriPro Auto Glass |

FL DFS SOP DATABASE 8 2014 Suits in SOP Database amounts to a little more than

Law Firm Representing Glass Plaintiffs

five lawsuits per day.'"’

2014 Top Glass Plaintiff Attorneys

The Law Office of John C. Murrow, P.A, |

Amorginos & Barrows

Prieto, Prieto & Goan |

Hale, Hale & Jacobson |

Lee Davis Law

Reeder & Nussbaum

Emilio Stillo, P.A. e

Vanguard Attorneys &=

Cohen & Battisti

Holland & Lamoureux ‘

South Florida Trial Lawyers | i

Dolman Law Group s |
B
-]

Mukerjee Law Group |
Lorenzo & Lorenzo

0 0 oo 1.500
FL DFS SOP DATABASE 9 2014 gu%s Representing é‘lass Plaintifis in SOP Database

118\, Auto Glass, About Us, hitp/Awww. fixmyaguack com/about-us.himl {last visited Aug. 13, 2015); John C. Murrow, The Law
Office of John C. Murrow, P.A. (attorney filing suits on behalf of Mabile Auto Glass Repair, LLC determined by review of SOP
database).

117Since services of pracess cannot be served on the Department of Financial Services on weekends, this calculation is based
on the number of weekdays in a catendar year and does not exclude holidays when the Department may be closed and thus
not accepting services of process.
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In addition to being high volume, these cases are relatively simple. A review of the
complaint filed in Express Auto Glass, LLC a/a/o Amber Tyer v. Alistate Fire & Insurance Co.,"®
initiated by frequent auto glass plaintiff's firm Hale, Hale & Jacobson, P.A,, is illustrative. The
complaint alleges damages greater than $750 but less than $1,000, exclusive of interest and
attorney’s fees. The plaintiff Express Auto Glass asserts it has the right to sue defendant Allstate
Fire & Insurance Company by virtue of an AOB, which is attached to the complaint. The AOB
signed by the policyholder broadly assigns “any and all insurance rights, benefits and proceeds
under any applicable insurance policies to Express Auto Glass LLC" and “directs] [the]
insurance carrier to release any and all information requested by Express Auto Giass LLC."” Very
often—and this complaint is no different—the policyholder waives the right to a written estimate
of the cost to repair the windshield at the time the AOB is signed. In the complaint Express Auto
Glass alleges it has presented a “reasonably priced bill” to the insurer that has not been paid.
As proof the complaint attaches an invoice. The invoice is identical to the AOB except it is not
signed by the policyholder and it includes the actual estimate of cost. The invoice is also dated
the same day as the AOB was signed by the policyholder. Finally, a staple of these complaints
is an allegation that the plaintiff auto glass shop is entitled to attorney’s fees pursuant to Section
627.428, Florida Statutes.

A review of the cases filed by plaintiffs like Express Auto Glass and Atlas Auto Glass
demonstrate that attorneys can essentially copy and paste a new complaint from an old one,
making it relatively easy to file five or more of these lawsuits in a single day. And the promise of
attorney’s fees and costs by virtue of the one-way attorney fee statute makes pursuit of these
cases potentially lucrative.

The one-way attorney fee is also used as leverage to get higher amounts for work
performed. Again, the prospect of awarding attorney’s fees if a plaintiff wins just one cent more
than was offered presents a Hobson’s choice for insurers: pay what the service provider-
assignee is asking for or try to negotiate a lower cost and get sued, creating exposure for
attorney’s fees.

Safelite® Solutions, an affiliate of Safelite® Auto Glass, the largest windshield repair
company in the United States, provides claims management solutions for many of the country’s
largest property and casualty insurance companies. As part of this service, they review auto
glass repair invoices submitted to their customer-insurers and compare them to related
estimates to ensure equitable pricing. Given the spike in auto glass litigation from several service
providers mentioned above, it is worth mentioning that the volume of auto glass claims reviewed
by Safelite Solutions has remained relatively stable. From 2012 to 2013, Safelite Solutions
reported a 4.74% increase and from 2013 to 2014, reported an 11.82% increase.''® This
contrasts with the litigation statistics mentioned above, which reflect a 162.77% and 168.90%

118Case No. 2013-SG-007075-0 (Fla. 9th Cir. Ct) {filed Aug. 1, 2013). The complaint and attachments were accessed via the
Orange County Clerk of Courts MyEClerk website, htips://myeclerk. myorangeclerk.com/.
11%Email to Authors from Safelite Solutions (on file with authors). Safelite Solutions reported the following: Total Claims, 2012:
227,931; 2013: 238,737, 2014: 266,967,
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increase during those same time periods. The percentage of year over year growth between the
two data sets, while both increasing, are doing so at drastically different growth rates.

Safelite Solutions was asked to review a small sample of invoices submitted by auto glass
service providers as attachments to seven AOB lawsuits filed in Florida, illustrating the amount
the service provider-assignee was claiming the defendant-insurer was refusing to pay on an
assigned insurance claim.'? Safelite Solutions compared these invoices to the retail price
charged by Safelite Auto Glass for the same year and model vehicle. The Safelite retail prices
reflect cash prices—not prices negotiated by insurer partners—for purposes of making a fair
comparison. In all but one case, the markup by the service providers evidenced in the complaint
invoices was at least 74% more
than the Safelite retail price,
including taxes and all fees. 12"

Auto Glass Pricing Comparisons

$900.00
Given the Hobson’s choice $800.00 - -
presented insurers today, settling $700.00
for a higher amount to avoid #6000
additional litigation costs is most %%
likely the economically efficient z;gggg
option for cost containment. Even $200:00 _
when such option is taken 445000
though, the power wielded by $0.00
service providers who have
stepped into a first party’s shoes
and can assert first party &
protections to get above market »@0\
reimbursements still results in  ®
additional costs for insurers and,
eventually, policyholders.

ez Vendor Price with Tax

a Safelite Retail Price with Tax
% difference between Vendor Price and Safelite Retail

SAFELITE/CGUNTY COURT DOCUMENTS T

120The invoices reviewad were taken from the following, randomiy-selected cases filed in Florida's Ninth Judicial Circuit by
Express Auto Glass, Auto Glass America, and Atias Auto Glass from the Orange County Clerk’s website: Express Aulo Glass,
L1.C a/afo Gonsilio v. Progressive Am. Ins. Co., Case No. 2013-5C-8744 (Fla. 9th Cir. Ct.) (filed Oct. 23, 2013) {complaint for
breach of contract premised on unpaid claim on auto insurance policy for 2011 Chevrolet Aveo); Express Aulo Glass, LLC a/a/o
Lopez v. Progressive, Case No. 2013-SC-2544 (Fla. 9th Cir. Ct} (filed March 13, 2013) (complaint for breach of contract
premised on unpaid claim on auto insurance policy for 2008 Nissan Versa); Aufo Glass Am. LLC a/a/e Meore v. GEICO Cas.
Co., Case No. 2015-8C-5814 (Fla. 9th Cir. Gt.) (filed May 15, 2015) {complaint for breach of contract premised on unpaid claim
on auto insurance policy for 2005 Chryster Pacifica), Aufo Glass Am. LLC a/a/o Colosky v. GEICO, Case No. 2015-5C-5803
{Fla. ¢th Cir. Ct.) (filed May 14, 2015) (complaint for breach of contract premised on unpaid claim on aufo insurance poticy for
2006 Lexus I1S); Auto Glass Am. LLC afa/o Murtaugh v. Auto-Owners Ins. Co., Case No. 2015-5C-5379 (Fla. 9th Cir. Ct.} {fited
May 13, 2014) (complaint for breach of contract premisad on unpaid claim on auto insurance palicy for 2001 Dodge Dakota);
Lusnia dfva Altas Aufo Glass a/a/o Costa v. Lib. Mut. Ins. Co., Case No, 2012-8C-6875 (Fla. 9th Cir. Ct.) (filed Aug. 10, 2012)
(complaint for breach of contract premised on unpaid claim on auto insurance policy for 2006 Mercury Montego), Lusnia d/b/a
Atias Aulo Glass a/afo Loiz v. Allstate Indem. Ins. Co., Case No. 2012-SC-6864 (Fla. 9th Cir. Ct.) (filed August 10, 2012}
{complaint for breach of contract premised on unpaid claim on auto insurance policy for 2012 Volkswagen Tiguan).

121Fhe one outlier—the Volkswagen Tiguan—is likely attributable to the newness of the model.
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Case Study: Property Insurance Claims

Florida’s geographic orientation as a peninsula, surrounded by two oceans, makes it more
prone to windstorm risk than most other states.'?? In 1992, South Florida was forever changed
by Hurricane Andrew. In 2004 and 2005, a confluence of Hurricanes Charley, Frances, lvan,
Jeanne, Dennis, Katrina, Rita, and Wilma left a wake of bruised, battered, and destroyed
structures. Tens of thousands of homes had to be repaired or rebuilt and, as a result, the
composition of insurers willing to underwrite these losses changed dramatically. Legislative and
regulatory actions were swift, with an eye to increased mitigation. But an unintentional side effect
was the expansion of Florida's residual market. '

Unfortunately, Florida’s property insurance market has also been hit with other, albeit
manmade, disasters. In 2011, Fiorida's “insurer of last resort,” Citizens Property Insurance
Corporation, was one of several insurers battered by a dramatic growth in sinkhole claims. The
frequency of claiming activity was concentrated in three southwest Florida counties and
contributed to loss ratios specific to those counties in the range of 300% to nearly 700%. This
increase in claims and losses was unrelated to any geologic activity, and anecdotally was driven
by the incentive for policyholders to file claims and pocket the cash proceeds instead of making
repairs.’ Public adjusters, attorneys, and other third parties in this system adveriised the
availability of sinkhole claims to policyholders, and received commissions and other payouts
when their services were used.'? In a presentation to the Senate Banking and Insurance
Committee, Senate staff surmised that insurers were reluctant {o litigate questionable sinkhole
claims because of Section 627.428's one-way attorney fee, which put “insurers in a position in
which the most cost effective method of dealing with sinkhole claims [was] to simply pay them,
rather than risk a judgment for claimant attorneys’ fees and bad faith damages after already
incurring large costs associated with adjusting these claims.”126

Legislative action in the form of 2011 Senate Bill 408 stemmed the tide of sinkhole claims
by reforming what qualified as covered sinkhole damage, requiring insurance proceeds to be
devoted to repairs, and creating several risk management tools for insurers.?

122The Florida Catastrophic Storm Risk Management Center, The Stafe of Florida’s Property Insurance Market 2nd Annhual
Report 3 (Jan. 2013},
http:/www.stormrisk org/fsites/default/files/sitesidefault/files/2nd %20Annual%20Insurance % 20Market%20R pt-
FSU%20Storm%20Risk%20CenterRev.pdf.

12314, at 12.

124F]a. S, Banking & Ins. Comm., Inferim Report 2011-104 Issues Relating fo Sinkhole Insurance 2 (Dec. 2010),
http:/fwww. flsenate.govilserContent/Session/2011/Publications/interimReports/pd#2011-104bi.pdf.

?25Id'

1281d, at 10,

127See Fla. S. Banking & Ins. Comm., House Message Summary on GS for CS for CS for SB 408 (2011) (2nd Engrossed),
htip;/ffisenate.gov/Session/Billf2011/0408/Analyses/201150408.hms.PDF,
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Despite the reforms, there has been a disproportionate increase in the percentage of
claims that result in litigation as compared to the percentage of policies in force with reported
claims.'?® This is because non-sinkhole related claims are increasing.’” When property
insurance became more resistant to abusive practices related to sinkhole claims, the litigation
template was exported to other scenarios. Now, the leading cause of loss for all reported claims
to Citizens is water, growing from 38% of all reported claims to over 50% in just four years,
followed by roof damage caused by wind or other weather, fire, and dropped objects.' For
litigated claims, water leads the pack growing from 46% to 75% over that same four-year
period. 131

Citizens Property Insurance Corporation (CPIC):
Water Claims, Water Lawsuits, and Total Lawsuits

Total CPIC Lawsdits in SOP Database

GPIC Water Loss Claims Litigated

CPIC Water Loss Claims Reported

\ i 1
i ! i : ! 1 H
Q 10,000 20,000 30,000 40,000 50,000 60,000 73,000 80,000 96,000 100,000

22009 &2010 %2011 m2012

FL DFS SOP & CPIC LIMGATION ANALYSIS 1

Citizens' data makes for an interesting case study in litigation trends for two reasons.
First, Citizens only sells property insurance, so its data should reflect how natural and unnatural
causes have affected litigation trends in that market. Second, Citizens’ policy count has varied
sometimes dramatically over time, despite a continuous increase in the number of lawsuits. As
displayed in the next chart, lawsuits as a percentage of policies in force was more than one full
percentage point lower in the hurricane-battered 2004 and 2005 calendar years than it was in
2014. Even stranger is that lawsuits continued to spike after the statute of limitations for filing
lawsuits for 2004 and 2005 storm claims had expired. 132 133

12&Gitizens Property Insurance Corporation, Litigation Analysis 6 {Oct. 2013},
https:/iwww.citizensfla.com/shared/press/docurments/LitigationAnalysis__10-2013.pdf.

125ee id. at 7.

3%, at 10.

31)d. at 11.

1328ge § 95.11, Fla. Stat. (2015) (providing a five-year statute of limitations for breach of contract claims). In 2011, section
627.70132, Florida Statutes, was enacted, requiring insurers to be notified about windstorm and hurricane claims within three
years of the storm's landfall, but was not made retroactive.

193The chart below contains lawsuit and policy count information from Citizens Property Insurance Corporation, as well as the
Florida Windstorm Underwriting Association (*FWUA”) and the Florida Residential Property and Casualty Joint Underwriting
Association {"FRPCJUA"). The latter organizations were merged in 2002, creating Citizens Property Insurance Corporation.
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Residual Market: Citizens, FWUA, FRPCJUA
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The continued increase in lawsuits after 2005 has two common characteristics: the
lawsuits are increasingly for lower dollar amounts (as they are predominantly filed in county
court) and assignee litigation is
becoming more prevalent, based on
the number of cases involving an 12,000

Residual Property Insurance Market Lawsuits

o
] I Y <
afa/o” plaintiff. % -
Regrettably, Newton’s third 5
law applies as equally in insurance é 8,000
as it does in physics, and the S o0
increase in litigation in the absence %ﬁ '
of storms has prompted a reaction 2% 4,000
in the form of Citizens’ 2016 rate  §™
filing. Thirty percent of Citizens ¢ 2000
policyholders are likely to see a rate 2 0
increase based on “a significant 2 Q,; &
number of water claims, which & P PP P

drives rate indications higher for

those areas.“,§34 FL DFS SOP DATABASE 10
Citizens Property Insurance Corporation This was foreshadowed in
County Court Cases & A/A/O Cases a February 2015 presentation by

3,000 Citizens’ Chief Claim Officer,
§2,500 who reported that 72% of water
£ 2,000 claims arise from the tri-county
01,500 area of the state (Miami-Dade,
81'283 Broward, and Palm Beach
£ counties)—the same area that
" - BB . :
= 2010 2011 2012 2013 2014 will be;affected by the proposed
@ Year rate increases.'® Of those

® Citizens County Court Cases B Citizens a/a/o Cases water claims, 98% had attorney
FLDFS SOP batanase 11 representation. Based on a
¥ itizens Property Insurance Gorporation, 2015 Rate Kit 2,

htips:/fwww.citizensfta.com/shared/press/documents/2015RateKit.pdf.
135 Jay Adams, Chief Claims Officer, Citizens Property lnsurance, Citizens Presentation on Assignment of Benefits 2 {Feb. 9,
2015), http:/ipiff.net/wp-content/uploads/2015/03/Citizens-Presentation-on-Assignment-of-Benefits.pdf.
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Ftorida Domestics
American Integrity, Florida Family, Securily First, Castle Key Insurance & Indemnity, Florida

o Peninsula, St. Johns )

B 1200000 B sy, oview of the

5 180% 5 lawsuits received

- . Q

@ 1,000,000 1 40% < as of December

i . (] .

2 800,000 0% 8 2014, Citizens

S ' 1'000/0 s found that 91% of

S 600,000 : 0'80; 5 the lawsuits were

Qg % = based on water

[Ten . O, -

;8 400,000 0.60% ¢ claims, and that

0.40% %
£ 200,000 > & 98% of the
z 020% B lawsuits  arose
. SR [u] . .

8 0 o ' 0.00% 2 from claims in the

£ 2010 2011 2012 2013 2014 = 157

£ Year tri-county area.

8 Notably, 85% of
FL DFS S0P & OIR4Q DaTA 1 wmmE Policy Count e %, Policies Litigated all the suits

reviewed had an
attorney involved before the claim was even reported to the insurer, suggesting a coordinated—
and potentially manufactured—effort to churn claims into litigation.3#

Anticipating the arguments of those who believe that this data does not, in and of itself,
demonstrate an alarming trend exists, Citizens’ data can be compared and contrasted to that of
the private market. Since the early 2000s, domestic, mono-line property insurers have entered
the market more frequently and have collected similar data, providing yet another property
insurance-only glimpse at lawsuit data. This data is nearly a mirror image of Citizens’ data, with
flitigation growing a full percentage point from 2010 to 2014 when controlled for policy count
fluctuation.

D!_gglng Florida Domestics: afafo Cases as % of Total Suits
deeper, it appears American Integrity, Florida Family, Security First, Castle Key Insurance & Indemnity, Fiorida
that cases brought ¢ Peninsula, St. Johns
(0]
by assigneesarea & 20% ' ' - i7.63% 18.05%
contributing factor. £ 18% - 15.41%
Cases that include £ 1%
. [+
an afafo in the @ 14%
o S 12% -
plaintiff's name &
8 10% 7.89%
have grown by & . m )
o O R T SN '
a_llt.)out 10% of tf)tal 3 s T
litigated cases ina £ 4
five-year period. 2 2%
So0% e e S } e . .
= 2010 2011 2012 2013 2014
FL DFS SOF DATABASE 12 Year

B6See id. at 9.
13)d. at 6.
138/df. at 9 {stating that 479 of 562 suits had attorney representation at the first nofice of loss).
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FL DFS SOP DATABASE 13

Suits in SOP Database

Suits in SOP Database

Florida Domestics: County Court Litigation
American Infegrity, Florida Family, Securily First, Castle Key Insurance &

Indemnity, Florida Peninsula, St. Johns So is t_he influx of water
claims occurring naturally? The
1,000 o - e SRR - data again shows that these
' o claims concentrate in certain
areas and are advanced by a
relatively smali class of service
providers, suggesting that some
other factor is at work. Would this
large influx of naturally occurring,
sudden, and accidental¥® water
leaks and bursts really be
serviced by the same set of
providers?
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“emergency” were frequently
plaintiffs in lawsuits brought
against insurers.'0 Accordingly,
searches done in the SOP
database with one or more of
these search terms in the plaintiff
: field confirm that such service
2010 2011 2012 2013 2014 providers are comprising an

Year increasing amount of insurance
lawsuits. 141142

M Gounty Court =afalo

FL DFS SOP DATABASE 14

1390ost properly insurance policies cover sudden and/or accidental water damage, but not leaks that have been constant,
continuous, or ooourring over a period of fime and thus were preventable or capable of heing easily corrected by mitigation
efforts. For example, commeonly covered perils under homeowners’ insurance include “[ajecidental discharge or overflow of water
or steam,” “a sudden and accidental discharge of water—such as a burst pipe or other plumbing failure, or ciaims that arise from
water damage due to water instructions due to hurricanes.” Florida Department of Financial Services, Homeowners’ Insurance:
A Toolkit for Consumers 5, 12,
http:/iwwew.myfloridacio.com/division/Consumers/UnderstandingCoverage/Guides/documents/Homeowners Toolkit. pdf.
8nsurance Trade Association Survey Responses, Sept. 2015 (on file with authors).
“it should be noted that companies such as “Carpet Cleaning & Restoration” and “United Water Restoration” may be
represented in this charl twice because their names include two of the search terms; however, even removing these types of
names, the graph still represents a significant spike in assignee lawsuits. Individual plaintiffs with names that include the search
terms were also not removed.
M2Truncated versions of words were used in some instances to capture two variations of the same word. For example, the
search term “restor” was used o capture companies that used either the word “restoration” or "restore” in their business name.
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V. Conclusions & Recommendations
This report has identified the following trends:

(1) Despite a decline in extreme weather events, and despite no other apparent
increases in naturally-occurring and damage-causing events, insurance
litigation continues to increase.

(2) Decreases in AOB PIP litigation appear to coincide with legislative reform of
PIP.
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(3) Assignee plaintiffs—often those service providers repairing the insured
damage—are increasingly becoming the plaintiffs in lawsuits filed against
insurers.

(4) Indeed, a third of all lawsuits filed against insurers are brought by apparent
assignee-plaintiffs.

(5) Lawyers filing cases on behalf of these litigants are concentrated in a relatively
small subset of all lawyers, yet represent an overwhelming majority of the
counsel in these cases.

(6) More gualitative data obtained from insurers suggests that insurers are reacting
by settling these service provider-AOB claims out of court, often paying fess
than what the assignee originally demanded but paying comparatively high
assignee’s attorney’s fees.

Logically, there must be some explanation for these trends. While litigation initiated by
assignees has consistently been pervasive in certain lines such as PIP for many years, this
fitigation has only recently grown to include auto glass and property insurance litigation. Below
are a few conclusions that we will posit for consideration, understanding that it is difficult to
determine any causal or correlative link:

+ PIP legislative reforms over the last decade may have made that line of insurance a
less profitable source of litigation for third parties and attorneys.

« AOB litigation began increasing for other lines of insurance that were not impacted by
significant or comprehensive legislative reform.

« AOB litigation is profitable because AOBs are relatively easy to obtain, AOB litigation
involves relatively simple pleading, and prevailing plaintiffs are entitied to attorney’s
fees and costs while prevailing insurers are not. Insurers are incentivized to settle
inflated claims to avoid paying a plaintiff's attorney’s fees and costs.

« Insurers are even paying assignee’s attorney’s fees in settlement to avoid excessive
litigation costs that are essentially promised by the presence of the one-way attorney
fee statute and the potential for bad faith damages.

With those conclusions in mind, this report recommends the following to disincentivize
this litigation and to return the one-way attorney fee statute to its original mission of making
named insureds, omnibus insureds, and named beneficiaries whole:

 Clarify that the one-way attorney fee statute was intended for the protection of named
and omnibus insureds and named beneficiaries only, and that service providers
holding AOBs may not obtain attorney’s fees pursuant to Section 627.428, Florida
Statutes.
e Curb incentives for potentially fraudulent claiming behavior with reforms, such as:
v Prohibiting the offering of things of value like gift cards in exchange for receiving
an assignment of benefits.
v Considering a shortened statute of limitations for non-catastrophic claims.
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v' Allowing policyholders a window of time for rescission of contracts assigning
benefits, after the insurer is notified about the contract, akin to what is done for
public adjuster contracts.

v' Ensuring full and fair informed consent regarding the transfer of legal rights is
obtained in the event of a fransfer of all post-loss benefits.

However, the first recommendation gets at the root of what makes this form of litigation
profitable: the availability of attorney’s fees. Importantly, amending the statute to exclude third
parties like service providers from its protection would eliminate only one avenue for holders of
AOBs to obtain their attorney’s fees. % Essentially, this recommendation would place holders of
AOBs on equal footing with most other businesses involved in litigation. As noted above, parties
are traditionally entitled to attorney’s fees if provided by contract or statute. A plaintiff can agree
by confract to a contingency fee arrangement with counsel, ensuring his attorney is paid in the
event he prevails but also permitting the plaintiff to walk away without losing money in the event
he does not. There are also other statutes that permit the award of attorney’s fees to a prevailing
party.** In short, such plaintiffs may still recover attorney’s fees in a number of ways.

This report demonstrates that the one-way attorney fee statute is no longer serving its
original purpose of ensuring litigation for individual insureds, named beneficiaries, and omnibus
insureds is worthwhile. Instead, the statute is fueling an increase in litigation brought by
sophisticated service providers and attorneys that do not require the protection of a one-way
attorney fee. The Florida Legislature should consider amending the one-way attorney fee statute
to curb the abuse of assignments of benefits by service providers and attorneys.

43| ndeed, the Florida Supreme Court has previously stated that it has "not interpreted section 627.428 as precluding the
application of other attorney’s fee provisions.” State Farm Mut. Auto. Ins. Co. v. Nichols, 932 So. 2d 1067, 1075 (Fla. 2006}).
“4There are two notable statutory avenues to obtain attorney’s fees in civil litigation. Section 57,105, Florida Statutes, permits
a court fo award a reasonable attorney’s fee, inciuding prejudgment interest, to a prevailing party if the court finds that the losing
party or the losing party's attorney knew or should have known that a claim or defense presented to the court: (a) was not
supported by material facts necessary to establish the claim or defense; or (b} would not be supported by the application of then-
existing law to those material facts. Another statutory avenue for obtaining partial attorney's fees is the offer of judgment statute,
Section 768.79, Florida Statutes. If a plaintiff fles a demand for judgment in compliance with the statute which is not accepted
by the defendant within 30 days, and the plaintiff recovers a judgment in an amount at least 25% greater than the demand, the
plaintiff is entitlied to recover reasonable costs and attorney's fees incurred from the date of the demand's filing. § 768.79(1), Fla.
Stat. (2015); see also id. § 768.79(B)(bY; Nichols, 932 So. 2d at 1075-76 (holding that the offer of judgment statute applies to
suits for PIP benefits and does not conflict with the one-way attorney fee statute).
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VI. Survey Data

The following table catalogues the claims examples provided by the insurer trade associations surveyed that were collected by the
authors in September 2015. Original copies of the surveys summarized in the table may be obtained from the authors.

Loss Date of Date Who AOB Date AOB Amount Deviation from | Time Amount of | Amount | Attorney Venue
Loss First Sent Date Insurer | Content Requested | Pricing Reg'd Final Reg'din | Fee Award | of
Notice First Rec’d for Standards, if for Payment Attorney Resolu-
of Loss Notice AOB Payment applicable Payment Fees fion
Rec’d of
Loss
Limited fa
Services
Rendered,
Assigned All
Causes of
Auto glass Action, Waived
damage from Privacy, Pending in
rock in road 5/18/2015 6/1/2015 Insured 5/21/2015 7127/2015 Irrevocable 3 1,118.48 nfa 30 NIA court
Cracked Limited to
windshield, Services
unknown Rendered,
cause 3/10/2015 5/19/2015 5113/2015 5/19/2015 Irrevocable $ 754.84 $ 137.72 ] 617.22
Assigned All
Causes of
Action, Waived
Privacy, Dry time of & days,
[rrevocable, Hotd additional fees for
Water leak in Harmless supervisory charges
shower 12712015 1/30/2015 insured 1/30/2015 2/3{2015 Provision $ 19,844.00 and overhead/profit 30 5 15,494.00 % -
Assigned All
Causes of
Auto glass Action, Limited to
damage from Services Not
rock inread 1/24i2045 $/28/2015 Vendor 1/24/2015 1/26/2015 Rendered $ 158.75 Uncertain specified 3 159.75 $  1,800,00 Seitiernent
B/23/14 Limited ta
{when Services
Water lawsuit Rendered,
damage in was Waived Privacy,
kitchen 11232018 113072045 Attorney 1/23/2015 received) Irrevocable $ 3,766.01 n/a 15 $ 3,500.00 $ 8,500.00 Settlement
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Loss Date of Date Who AOB Date AQB Amount Deviation from | Time Amount of | Amount | Attorney Venue
Loss First Sent Date insurer | Content Requested | Pricing Reg’d Final Reg'din | Fee Award | of
Notice First Rec’d for Standards, if for Payment Attorney Resolu-
of Loss Notice AOB Payment applicable Payment Fees tion
Rec’d of
Loss
Limited to
Services Carpet Cleaning
Rendered, Repair Installation Global
Assigned Al§ Certifications demand of
Causes of viclations based on $10k
Agtion, Waived extended drying time including
Privacy, Hold and tack of fees and
Harmless equipmeni removal work
Water loss 1/20/20%5 1/21/2046 Insured 1/21/2015 21512015 Provigion $ 6,511.25 as areas dried 10 $ - petformed $  3,500.0C Setflement
Assigned All
Causes of
Auto glass Action, Limited
damage from 12/22/201 Services Not
rock 12/40/2014 12/22/2014 | Vendor 1211072014 | 4 Rendered ] 169.00 Unceriain specified % 158.00 $  1,500.00 Settlement
Limited to
Services
Rendered,
Assigned All
Causes of
Windehield 10/28/201 Action,
replacement 121312014 10/27/2014 Vendor 202812014 4 Irrevocable $ 356,45 $ - % 356,45 $1,500,00 $ 750.00
Limited to
Services
Rendered,
Assigned All
Causes of
Action,
irrevocable, Hold
Windshield Harmless
replacement 11/20/2014 1/29/2015 Vendor 14/222014 | 1/28/2015 Provision $ 835.63 $ 283,39 3 352.24 $750.00
Limited to
Services
Cracked 114437201 Rendered,
windshield 10/14/2014 11/13/2014 10/23/2014 | 4 Irrevocable $ 710.80 5 322.79 5 388.01
Amount demanded
Property Limited to deviated from
damage from Services Xactimate; peer
raccoon in 10/20/201 Rendered, review necessary $7,200.72 Litigation
atlic 10/13/2014 10/20/2014 Insured 10/13/2014 | 4 Waived Privacy § 14,525.00 $6,200.72 (presuit offer) ongoing
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Loss Date of Date Who AOB Date AOB Amount Deviation from | Time Amount of | Amount | Aftorney Venue
Loss First Sent Date Insurer | Content Requested | Pricing Reqg’d Final Rea'din | Fee Award | of
Notice First Rec’d for Standards, if for Payment Attorney Resolu-
of Loss | Notice ACB Payment applicable Payment Fees tion
Rec'd of
Loss
Cracked
windshield,
unknown
cause 8/23/2014 91372014 0/4/2014 Irrevocable $ 738.75 i 314.22 5 42453
Wind/hail Limited to
damage to Services
roof, interior Rendered,
rain damage 8/8/2014 B/12/2014 Other 8M12/2014 8/26/2014 | Waived Privacy $  4,730.83 $3,500.00 Settllement
Cracked
windshield, Limited to Sves,
unknown Rendered,
cause 7/29/2014 B/5/2014 8/6/2014 8/5/2014 Irrevocable $ £92.38 $ 331.16 $ 361,16
Excessive fees for
admininstration,
supply/materials, fuet
surcharge, and
Lead from Assign All supervisory charges;
supply line in Gauses of action, moisture inspection
slab; damage Whaive Privacy, fee and Pending in
to rooms 712712014 71282014 Insured 1/8/2014 8/18/2014 Hold Harmless 3 5,807.16 overhead/profit 30 $  1,508.14 court
Limited to Sves.
Rendered,
Assign afi
Causes of action,
Glass chip in lsrevocable, Hold
windshield 7/2/2014 7/8/2014 Vendor 722014 71312014 Harmiess E 85.20 $ 74.90 $1,250,00
Setliement;
claim
excluded
Limited to Sves. under
Rendered, policy,
Water Assign all $8351.43 damages
shower pan Causes of action, $6600 (global {global $5500 {global to Insured
ieak 6/28/2014 7122014 Insured 71212014 71972014 Hold Harmless $ 1,808.80 settiernent} demand) setiflernent) denied
Assign All
Auto glass Causes of action,
damage from 10/28/201 Waive Privacy,
fock in read 62412014 10/28/2014 Atlorney B8/25/2014 4 trrevocable $ 460,50 nfa 30 $  1,500,00 $1,338.50 $  1,339.50 Seitlemant
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Loss Date of Date Who AQB Date AOB Amount Deviafion from | Time Amount of [ Amount | Attorney Venue

loss First Sent Date insurer | Content Requested | Pricing Req’d Final Reg'din | Fee Award | of
Notice First Rec’d for Standards, if for Payment Attorney Resolu-
of Loss Notice AOB Payment applicable Payment Fees tion
Rec'd of
Loss

Limited to Sves.
Rendered, Waive

Kitchen Privacy ,

supply line Irrevocable, Hold Xactimate price

leak 6/24/2014 B/25/2014 Other 6/25/2014 8472014 Harmless $ 465033 deviation $  3,400.00 $  4,350.00 Settlernent
Limited fo Svcs. Apportiched
Rendered, Peer review found fram

Water Assign alf price shoutd've been setilement

mitigation 612212014 6/26/2014 Insured 82212014 172014 Causes of action $ 2582475 $5,762.72 $ 27,000.00 $6,000,00 balance Setflement
Assign All

Auto glass Causes cf action,

darnage from Waive Privacy,

rock in road 61972014 6/24/2014 Insured 6/21/2014 8772014 Irrevotable $ 538.80 nfa 30 $ 2,039.80 $1,500.00 $  4,500.00 Setilement

Excessive equipment

Roof leak, Assign all and scope,

damage to Causes of action, incoemplete fogs,

drywall and Waive Privacy , pricing higher than

paint 61272014 6/1212014 Vendor 6/12/2C14 62172014 irrevocable $ 4,293,72 Xactimate $ 1,629.39 $  2,500.00 Settement
Limited to Svcs,
Rendered,
Assign all COAs,

Windshisld Irrevocable, Hold

repair 6/10/2014 922/2014 Vendor B/1G/2014 11/6/2014 Harmless $ 80.25 5 5.35 3 74,90 $2,500.00 $  1,250.00

Limited to Svcs.

Rendered,
Windshield Assign all COAs,
replaced due Irrevocable, Hold
to chip 6/10/2014 9122/2014 Vendor 6/10/2014 11/6/2014 Harmless ) 80.25 $ 5.35 % 74.80 $1,250.00
Excessive equipment
and scope,
Asgign all COAs, incomplete logs, Claim
Shower drain Waive Privacy , pricing higher than denied;
leak 6/6/2014 /1672014 [nsured /1042014 B/30/2014 lrrevocabie $  11,520.63 Kactimate $ - $ 2,500.00 settlement
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Loss Date of Date Who AOB Date ACB Amount Deviation from | Time Amount of | Amount | Attorney Venue
Loss First Sent Date Insurer | Content Requested | Pricing Req’d Final Reg’din | Fee Award 1 of
Notice First Rec’d for Standards, if for Payment Attorney Resolu-
of Loss Notice AOB Payment applicable Payment Fees tion
Rec'd of
Loss
Peer review found
Limited to Sves, pricing irregularities,
Rendered, Waive procedural issues
Privacy , with clean-up, and
Biohazard rrevocable, Hold redundant work
clean up 6/3/2014 6/4/2014 Other B/25/2014 Harmless $  26,421.00 invoiced 10 $ 20,000.00 | $32,000.00 $  5,000.00 Setilement
Limited 1o Sves.
Rendered,
Assign all
Repair due fo Causes of action,
multiple chips Irrevocable, Hold
in windshield 5222014 B/13/2014 Vendor 5/22/2014 o/11/2014 Harmless $ 160.50 $ - 3 160.50 $0.00
Limited to Sves.
Cracked Rendered,
windshield, Assign all
unknown Causes of action,
cause 5/17/2014 BI20/2014 5/21/2014 5/29/2014 Irrevocable 3 652.43 3 237.11 $ 41528
Limited to Sves.
Rendered,
Property Assign all
damage due Causes of action,
to racoon in Waive Privacy ,
attic; damage Irrevocable, Hold
to insulation 572014 5/20/2014 Insured 522014 5/22/2014 Harmless % 13,97375 $  1,668.00 | $4,000.00 $  2,600.00 | Settlement
Pipe leak, Excessive equipment
water and scope,
damage Assign all incomplete logs,
throughet Causes of astion, pricing higher than
home: 412712014 4127120114 [nsured 4/27/2014 5/22/2014 Irrevocable 3 9,696.26 Xactimate 30 $ 7.875.74 $  2,500.00 Settlement
Assign all Plzintiff
Causes of action, dismissed
Unknown 4/24/2014 4/29/2014 Other 4/24/2014 5/3/2014 frrevocable $ 159,00 3 - lawsuit
Assign alf
Causes of action,
Unknewn 4/8/2014 4/8/2014 Other AM2014 4712014 Irrevocable $ 159,00 Dismissed
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Loss Date of Date Who AOB Date AOB Amount Deviation from | Time Amount of | Amount | Aftorney Venue
Loss First Sent Date Insurer | Content Requested | Pricing Reg’d Final Reqg’d in | Fee Award | of
Notice First Rec’d for Standards; if for Payment Attorney Resolu-
of Loss Notice AOB Payment applicable Payment Fees fion
Res’d of
Loss
Limited to Svcs.
Rendered,
Assign all
Cracked Causes of action,
windshield Irrevocable, Hold
repaired A/3{2014 Af7f2014 Vendoer 4/3/2014 4/4/2014 Harmiess $ 159.00 3 105.50 $ 53.50 $1,500.00
Damage to Assign all
windshield Causes of action, Plaintiff
due to rock 4/3/2014 4/4/2014 Other 4/3/2014 4/4/2014 Irrevocable $ 159,00 3 14.20 dismissed
Limited fo Sves,
Rendered,
Assign all
Causes of action,
Windshield Irrevocable, Hold
repiaced 3282014 411/2014 Vendor 31312014 313112014 Harmless 5 158,00 $ 105.50 $ 53,50 $2,500.00 $ 1,250.00
Limited to Sves,
Rendered,
Assign all
Causes of action,
Windshield Irrevocable, Held
replaced 3/2512014 8/6/2014 Vendor 3/25/2014 8/18/2014 Harmless $ 327.40 $ - 3 327.40 $0.00
Limited to Sves.
Toilet supply Rendered, Excessive aguipment
line damage, Assign all and scope,
damage to Causes of action, incomplete logs,
carpet, vinyl, lirevocabie, Hold pricing higher than
and paint 3/212014 3/2/2014 insured 3/2/2014 3712014 Harmiess $ 3,850,39 Xactimate § 1,766.24 $  3,364,80 Setllement
Lezk from
supply line in Assign All Drying time of 4
slab Causes of action, days; additional fees
damaged Waive Privacy, for unnecessary
rooms in Irrevocable, Hold administrative Pending in
harne 2/45/2014 211712014 Insured 2/20/2014 22712014 Harmless $ 5,004.66 charges and suppties | 30 $  3,967.07 court
Limited fo Sves.
Wind Rendered, Waive
damage to Privacy, Waive
roof 2/12/2014 2/17/2014 Insured 211312014 2/18/2014 Privacy $  32,039.19 $ 7,778.84 | $4,000,00 $ 1,800,00 | Setlement
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Loss Date of Date Who AOB Date AOB Amount Deviation from | Time Amount of | Amount | Attorney Venue
Loss First Sent Date Insurer | Content Requested | Pricing Reg’d Final Reg’din | Fee Award | of
Notice First Rec’d for Standards, if for Payment Attorney Resolu-
of Loss Notice ACB Payment applicable Payment Fees tion
Res’d of
Loss
Limited to Sves.
Rendered,
Assign all
Causes of action,
Windshield Irrevocable, Hold
replaced 1/30/2014 2/13/2014 Vender 20612014 2/2712014 Harmless $ 451.49 3 280.36 3 171.13 $0.00
Assign all
Slab leak, Causes of action, Clair
damage to Waive Privacy , denied;
wood floors 12172014 1272014 Vendor 112712014 2122614 irrevocable $ 18,093.09 8 - $  4,600.00 settlement
Limited to Sves. Lack of itemized
Rendered, Waive invoice, simply a flat
Properiy loss Privacy , rate entry for amousnt Litigation Litigation Litigation
due to mold 1/156/20%4 2127/2014 Insured 6/26/2014 10/9/2014 Iirevocable $ 15,399,756 regueasted ongoing $4,500.00 ongoing ongoing
Excessive equipment
Fire from and scope,
fightning, Assign all incompiete logs,
scot/smoke 12/27/201 Causes of action, pricing higher than
damage 12/17/2013 12/18/2013 | Vendor 12/47/2013 | 3 Irrevecable $ 7,079.46 Xactimate 30 $ 547207 $ - Dismissed
Limited fo Sves,
Rendered,
Assign all
Causes of action,
Windshield 10/24/201 Irrevocable, Hold
replaced 12/10/2013 10/24/2014 | Vendor 121/2014 4 Harmless $ 772.84 % - $2,500.00 $ 750.00
Limited 20 Sves,
Rendered,
Assign afl
Cracked 12117/201 Causes of action,
windshield 12/1/2013 12/17/2013 12/11/2043 | 3 Irrevocabie $ B0Z.25 5 2980.90 $ 341,35
Assign All
Causes of action,
Autc glass 10/27/204 Lmtd. Sves.
damage 1428120143 1002772014 Attorney | 6/6/2014 4 Rendered 5 544,34 no $ £44.34 $1,800.00 $  1,800.00
Limited to Sves.
Windshield Rendered,
replaced 10/5/2013 8/6{2014 Vendor 4/29/2014 8/6/2014 Assign all § 337.66 $ - § 337.66 $0.00
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Loss Date of Date Who AQOB Date AOCB Amount Deviation from | Time Amount of | Amount | Attorney Venue
Loss First Sent Date Insurer | Content Requested | Pricing Reg’d Final Reqg'din | Fee Award | of
Notice First Rec’d for Standards, if for Payment Attorney Resolu-
of Loss Notice AOB Payment applicable Payment Fees tion
Rec'd of
Loss
Irrevacable, Hold
Harmless
Limited fo Sves,
Rendered,
Assign aff
Causes of action,
Windshield Irrevocable, Hold
replaced 10/2/2013 10/16/2013 Vendor 10/8/2013 117812013 Harmiess 3 615,58 b 615.58 $ - $0.00
Wind Limited to Sves,
damage fo 11/221201 Rendered, Waive
rocf 9/6/2013 1118/2013 Insured ' | 11/16/2013 | 3 Privacy 8 34,566.07
Assign all
Causes of action,
Wind/hail Limited to Sves.
damage to Rendered, Waive Global
roof 8/31/2013 4/16/2014 insured Privacy §  13,029.50 $ 9,953.57 $  2,000.00 | setfement
Limited to Svcs,
Rendered,
Assign all
Causes of acticn,
Windshield frrevacable, Hold
replaced 8/15/2012 8/6/2014 Vendor 9/6/2013 8/7/2014 Harmless $ 268,76 $ - 3 258.76 $750.00
Limifed to Svcs,
Rendered,
Assign all
Causes of action,
Windshield irrevocable, Hold
replaced 8/156/2013 21472014 Vendor 9/29/2013 2129/2014 Harmless $ 447 47 $ 176.08 5 272.41 $0.60
Assign all Excessive equipment
Causes of action, andg scope,
Dishwasher Waive Privacy , incomplete logs,
leak, flooring Irrevacable, Hold pricing higher than
damage 710/2013 /4072013 Insured 7/11/2013 7123/2013 Harmiess $ 3,676.75 Xaclimate $ 2,070.68 $  2,000.00 Settlement
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Loss Date of Date Who AOB Date AOB Amount Deviation from | Time Amount of | Amount | Attorney Venue
Loss First Sent Date Insurer | Content Requested | Pricing Reqg’d Final Reg’d in | Fee Award | of
Notice First Rec’d for Standards, if for Payment Attorney Resolu-
of Loss | Notice ACB Payment applicable Payment Fees tion
Rec’d of
loss
Assign alt Excessive equipment
Broken drain Causes of action, and scope,
line, damage Waive Privacy , incompiete logs,
te laminate Irrevocable, Hold pricing higher than
flooring 6/25/2013 6/25/2013 Insured 8/24/2013 718/2013 Harmiess % 3,048.60 Xactimate $ 1,807.03 $  2,000.00 | Setilement
Excessive equipment
Assign all and scope,
Pipe leak, Causes of action, incompiete fogs,
carpet Irrevocable, Hold pricing higher than
damage 5/30/2013 5/30/2013 Ingured 53172013 6/21/2013 Harmiess 5 4,724.12 Xactimaie 10 %  2,984.88 $ 2,000,060 | Settlement
Excessive eguipment
Todet leak, Assign aff and scope,
damage to Causes of action, incompiete logs,
ceilings and Irrevocable, Hold pricing higher than
walls 5M3/2013 5/13{2013 Insured 5/13/2013 5/16/2013 Harmless 3 2,313.78 Xactimaie 10 $ 1,228,285 $  2,000.00 Settlement
Pipe leak, Excessive equipment
damage to Assign all and scope,
carpet, Causes of action, incompiete logs,
drywall and frrevocable, Hold pricing higher than
paini A43/2013 4/15/2013 Insured 4/113/2013 4M19/2013 Harmless 5 2,396.64 Xaclimate $  1,575.48 $  2,006.00 Settlement
Assign all Excessive equipment
Causes of action, and scope,
Waive Privacy , incompiete logs,
Long term Irrevocable, Hold pricing higher than
shower leak 410/2013 411012013 Insured 4/10/2013 4/25/2013 Harmiess 5  2,668.05 Xactimaie $ 1,770.80 $ 2,000.00 | Setlement
Pipe leak,
damage to Assign all
floor, Causes of action,
cabinets and Irrevorable, Hold
vanities 4/5/2013 4/8/2013 Insired 41672013 4/19/2013 Harmiess 3 5,453.15 10 $ 1,363.85 $  2,000.00 Settlement
Wind Excessive scope,
darnage to higher than
roof 3/24/2013 41812013 Instred 1/30/2014 2{20/2014 Irrevacable $  10.884.61 Xactimate $ 10,000.00 $  3,250.00 Settlement
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Loss Dafe of Date Who AOB Date AOB Amount Deviation from | Time Amount of [ Amount | Attorney Venue
Loss First Sent Date Insurer | Content Requested | Pricing Reqg’d Final Reqg’d in | Fee Award | of
Notice First Rec’d for Standards, if for Payment Attorney Resolu-
of Loss | Notice ACB Payment applicable Payment Fees tion
Rec'd of
Loss
Rock or
pebble hit . Global
windshield 31512013 3/25/2013 Vendar $ B87.11 ] 407.40 $1,650 5 1,500.00 settlement
Assign all Excessive equipment
Causes of action, and scope,
Piumbing Waive Privacy , incomplete logs,
leak in Irrevacable, Hold pricing higher than
bathreom 3/14/2013 3/15/2013 Insured 3M5/2013 2012013 Harmless $ 3,044.77 Xaclimate $  1,B54.56 $  2,000.00 Settlement
Assign all
Windshield Causes of action,
damage 31172013 3262013 Vendor 3/2212013 Irrevecable ] 560.22 $ 320.37 $ - Seitlement
Lmid. Svcs.
Water heater Rendered,
leak, interior Assign All
water Causes of action,
damage 2/26/2013 21272015 Insured 21262015 3/4/2015 Hold Harmless 3 4,983.12 no
Unknewn 21122013 5/8/2013 Attorney | 2/15/2013 5/8/2013 5 746.16 $ 750,64 Negotiated
Rear view
mirror fell and 1500 (globat
cracked glass | 2/1/2013 5/8/2013 Vendor 7/9/2013 3 531.36 $ - $1,660.00 seftiement) Seitiament
Pipe break, Excessive equipment
damage to Assign all and scope,
carpet, Causes of action, incomplete logs,
drywall, and Waive Privacy , pricing higher than
paint 1/23/2013 1/23/2013 Insured 1/23/2013 1/31/2013 frrevocable $ 9,283.13 Xactimate 15 $ 4,013.08 % 67.000.00 Settlement
' Limited io Gves,
Rendered,
Assign all
Rock hit Causes of acticn,
windshield 1/20/201 53 4312013 insured 1/21/2013 7122013 lrrevocable $ 208.98 b3 55072 $1,650.00
Limited to Svcs.
Pipe leak in Rendered, Excessive equipment
wall, damage Assign all and scope,
to carpet, Causes of action, incomplete fogs,
drywall, paint, Irrevocable, Hold pricing higher than
cabinets 1372013 171372013 Insured 11472013 222013 Harmiess $  3,722.04 Xaciimate 5 1,684.08 $ 1,800.00 | Setilement
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Loss Date of Date Who AOCB Date AOB Amount Deviation from | Time Amount of | Amount | Attorney Venue

Loss First Sent Date Insurer | Content Requested | Pricing Reqg’d Final Req'din | Fee Award | of
Notice First Rec'd for Standards, if for Payment Attorney Resolu-
of Loss Motice ADB Payment applicable Payment Fees tion
Rec’d of

Loss

Limited to Sves.

Rendered,
Assign all
Causes of action, Seftlement
Rock hit Waive Privacy , $1500 {global | forfees
windshieid 122013 112412013 Vendor 1/16/2013 12472013 Hold Harmless $ 556,70 5 335.68 $1,650.00 settlement) only
Slab leak, Excessive equipment
damage to Assign all and scope,
carpet, Causes of action, incomplete legs,
drywall and Irrevocable, Hold pricing higher than
paint 122112012 1/4i2013 Insured 12121/2012 7772013 Harmless $ 5,634.46 Xactimate 40 $ 2,468.48 $ 2,000.00 Settlement
Rock cracked
windshield 12/18/2012 B8/8/2012 Vendor 5792043 - 51912013 5 308.12 % 308.12 $ - Dismissed
Limited to Sves.
Rendered,
Assign all
Rock hit 12/18/201 Causes of action, Global
windshield 12/4/2012 12/5/2012 Vendor 1216/2012 2 Irrevacable $ 626,86 $ 353.11 $1,650.00 $  1,500.00 settlement
Unknown 11/8/2012 $M{13/2012 | 8/22/2013 3 869,91 $ 528.42 Negotiated
Limited to Sves.
Rendered, Excessive equipment
Slab leak, Assign afl and scope,
damage to Causes of aclion, incomplete legs,
tite, drywall, 10/30/201 Ircevocable, Hold pricing kigher than
and paint 10M1/2012 10/1512012 Insured 10/22/2012 | 2 Harmless 3 2,559.15 Kactimate $ 1,399.78 $ 10,000.00 Seitlement
Limited fo Sves,
Rendered,
lrrevocable, Hold
Unknown 9M0/2012 Harmiess 5 80118 3 580.99 Negotiafion
Limited to Sves.
Rendered,
Assign all
Mold in Causes of action, Denied
bathroom ©/5/2042 9/1072012 tnsured g/24/2012 Hold Harmless $ 234244 claim
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Loss Date of Date Who AOB Date ACB Amount Deviation from | Time Amount of | Amount | Attorney Venue
Loss First Sent Date Insurer | Content Requested | Pricing Reqg'd Final Reg'din | Fee Award | of
Notice First Rec’d for Standards, if for Payment Attorney Resolu-
of Loss Nofice AOB Payment applicable Payment Fees tion
Rec’d of
Loss
Limited to Svcs.
Rendered,
irrevaocable, Hotd
Unknown 8/31/2012 Other Harmless $  1,545.35 5 1,480.31 Negotiation
Pipe leak, Excessive equipment
damage to and scope,
carpet, Assign all incomplete logs,
cabinets and Causes of action, pricing higher than
vanities 8/1/2012 /2020612 Insured 9/28/2012 10072042 | lrevocable $  3,788.84 Xactimate 10 $ 141332 $ 2,000,00 Setilement
Assign all
Causes of action,
Waive Privacy , Plaintiff
Windshield irrevocable, Hold dismissed
hit by softball | 7/21/2012 BI7i2012 Insured 9/14/2012 | Harmless 3 869.62 5 549.49 lawsit
Assign all
Causes of action,
Waive Privacy ,
Rock hit jrrevocable, Hotd
windshield 6/1z/2012 414212012 Vendor 4152013 4/12/2013 Harmless $ 570.83 3 369.84 $ - Dismissed
Unknows: 51712012 6/6/2012 71712012 $ 399.87 3 418.86 Negotiated
Limited to Sves.
Rendered,
irrevocable, Hold
Unknown Aftj2012 Other 412512012 Harmless 3 445,61 Negotiation
Stab leak, Assign all Excessive equipment
damage to Causes of action, and scope,
carpet, Waive Privacy , incomplete logs,
drywall, and 10/18/201 trravocable, Hold pricing higher than
paint 10/1142011 10/13/2011 Insured 10/13/2011 | 1 Harmless $  4,624.08 Xactimate 15 $ 249575 $ 10,000.00 | Setlement
Excessive equipment
AIC leak, Assign afl and scope,
damage fo Causes of action, incomplete logs,
walls and irrevocable, Hold pricing higher than
ceilings 8/4/2011 8/5/2011 Insured 8/5/2011 8/8/2011 Harmiess $  4,033.70 Xactimate $  3,500.00 $  4,500,00 | Setilement
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Loss Date of Date Who AOB Date ACB Amount Deviation from | Time Amount of ;| Amount | Aftorney Venue
Loss First Sent Date Insurer | Content Requested | Pricing Reqg’d Final Reqg’'din | Fee Award | of
Notice First Rec’d for Standards, if for Payment Attorney Resoly-
of Loss Motice AOB Payment applicable Payment Fees tion
Rec’d of
Loss
Limited to Svcs.
Rendered,
Assign all
Property Causes of action,
damage in Waive Privacy ,
altic due te Irrevacable, Hold
raccoon 8/9/2011 6/16/2011 Vendor /2712011 Harmless $ 8,710.00 $ 8,843.08 $ 43,220,587 Settlement
Limited to Sves.
Rendered,
Assign all
Causes of action,
No facts Waive Privacy ,
obtained B/4/2011 1/31/2013 Other 6/6/2011 1/31/2013 Irrevecable $ 319.68 $ - $ - Dismissed
Damage to Limited to Sves.,
windshield Rendered,
prior 16 policy Assign all Global
cancellation 5192011 5/28/2012 Insured 6/11/2012 7i2f2012 Causes of action $ 516.95 $ 315,15 $3,000.00 $ 1,500.00 settlement
Limited to Sves,
Rendered, Different in scope,
Hail damage Assign all higher than
to roof 412872011 11/27/2012 | Insured 11/27/2012 | 12/7/2012 | Causes of action $ 26,891.22 Xactimale 30 & 15,727,256 $ 450000 | Settlement
Limited to Sves,
Damage to Rendered,
windshield Assign all
prior to policy Causes of action, Global
cancellation 2/25/2011 5/31/2012 Other BA2f2012 /1972012 Waive Privacy $ 824,95 $ 543.78 $2,500.00 $  1,500.00 settement
Toillet
overflow,
damage to
floos, Assign all Excessive scops,
baseboards, 120171201 Causes of action, higher than
and walls 12132010 12/16/2013 Insured v} Irrevocable $ 13,753.04 Xactimate 10 $  B8,520.17 $  57223.87 Setlement
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Loss Date of Date Who AOB Date AOB Amount Deviation from | Time Amount of | Amount | Aftorney Venue
Loss First Sent Date Insurer | Content Requested | Pricing Req’d Final Redg’d in | Fee Award | of
Notice First Rec’d for Standards, If for Payment Attorney Resolu-
of Loss Notice AOB Payment applicable Payment Fees tion
Rec’d of
Loss
Excessive equipment
and scope,
incomplete logs,
pricing higher than
Assign ail Xaclimate,
Pipe leak, Causes of action, inappropriate use of
cabinet Irrevocable, Hoid Q&P (Ova &
damage 10/7/2010 10/8/2010 insured 10M12/z2010 | 11/1/2010 Harmless 5 14,521.11 Parasite) $ 10,000.00 $  5000.00 Setilement
Whaive Lien Law,
Assign All
Causes of action,
Waive Privacy,
Garbage Irrevocable, Hold
disposal feak 1/9/2015 Insured 1/9/2015 1122045 Harmiess $  1,420.74 no 3
Aute glass
damage 2/14f2012 Insured 2/14/2012 unknown Irrevocable $ 264,28 no 19 pending
Water motd $ 2,000,00 Withdrawn
Water
Mitgation
Rebuild $ 12,637.33 $ 3,537.33 $ 9,000.00 $ 8,250.00 Settlement
Contractor
Rebuild $ 21,061.00 $ 4,123.90 $  8,800.00 $  3,400.00 Settlement
Water
Mitigation
Rebuild $  19,021.22 $ 2,753.00 $ 21,774.22 $ 6,975.78 | Seiflement
Water
Mitigation
Remediation $ 7,134.97 $ 7,134.97 $ 5,800.0C 3 2,400.00 Settiement
Water
Mitigation $  7,154.51 5 4,906.94 $  3,500.00 $ 2,500.00 | Seittement
Walter
Mitigation $ 16,625.06 $ 14,598.18 5 4,0600.00 $  3,500.60 Settlement
Water
Mitigation $ 6,653.09 $ 399757 §  2,84290 $  3,850.00 Satilement
45




lLoss Date of Date Who AOB Dats AQB Amount Deviation from | Time Amount of | Amount | Aitorney Venue
Loss First Sent Date insurer | Content Requested | Pricing Reqg'd Final Reg’din | Fee Award | of
Notice First Rec’d for Standards, if for Payment Attorney Resolu-
of Loss Notice AOB Payment applicable Payment Fees tion
Rec’d of
Loss
Water $
Mitigation $ 5454340 | § 46,590.67 $ 62,500.00 | 12,500.00 $ 12,500,060 | Setilement
Water
Mitigation 3
Mold $ 200000 | S 2,000.00 15 $ 200000 | 500.00 $ 500000 | Setflement
Water
Mitigation $ 583162 | & 3,114.89 15 $  4,500,00 Setflement
Waier 5
Mitigation $ 490009 | § 900.09 $  3,000.00 | 3,000.00 §  3,000.00 | Settlement
Water :
Mitigation $ 627979 | % 4,278.79 $  2,001.00 § 2,500.00 | Seftlement
Water
Mitigation $ 2,860.54 | % 860.54 $  2,000.00 $  3,000.00 | Seitlement
Roof
Repiacement $ 16,000.00 $ 2.500.00 $ 31,500,060 $ 800000 | Seitlement
Water
Mitigation $ 8,151.88 $ 2,651,98 $  1,000.00 $ 2,500,00 Settlement
Water
Mitigation $ 283251 [ 1,228.51 $  1,000.00 $ 3,000.00 | Seitlement
Waier/meld $ 22,422.00 Withdrawn
Water
Mitigation $ 250000 | % 500,00 $  2,000,00 $ 500000 | Satlement
Water
Mitigation $ 6,541.00 § 3,541.00 15 $  3,000.00 $  3,500.00 Settlement
Water :
Mitigation $ 374234 | 3 7,194.82 $  3,000,00 $  3,000.00 [ Sefement
Remediation $  2,00000 | $ 2,200,00 16 $ 1,700.00 $ 2,500,00 | Setflement
) 46
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&) Florida Office of Insurance Regulation

Florida’s A55|gnment of Beneflts (AOB) Crisis

Senate Banking and Insurance Committee
January 22 2019




Florida Office of insurance Regulation

Average Frequency and Severity of Water Loss Claims
2010-2015
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Source: Office Assignment of Benefits Data Call. Data based on claims for voluntary carriers with dates closed between 1/1/2010 and 8/30/2015,
insurer must have been able to provide information to determine the frequency and severity of HO-3/DF claims for water losses.

*Dato is only shown for insurers that were able to consistently indicate for a given year that a cluim had or did net have an {AOB),




Florida Office of Insurance Regulation

Average Frequency and Severity of Water Loss Claims
2015-2017
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Average Frequency

5.00

14,000

12,000

10,600

8,000

6,000

4,000

Average Severity

2000

Source: Office Assignment of Benefits Data Coll. Data based on claims for voluntary carriers with dotes closed between 1/1/2015 and 6/30/2017.
Insurer must have been able to provide information to determine the frequency and severity of HO-3/DF claims for water losses.

*Data is only shown for insurers that were able to consistently indicate for a given year that a claim had or did not have an (AOB).




Florida Office of Insurance Regulation

~ Water Claims_

838,755 . 0

s3B,907 L

Litigated & Non-Litigated

Notes:
1} Claims data is based on non-weather related water claims by report year for Homeowners policies,
2} Severity of litigated and non-litigated claims ore based on undeveloped report year incurred loss and allocated loss adfustment expense (ALAE)

Source: Cltizens Property Insurance Corporation {2018)




Florida Office of Insurance Regulation

Share of Personal Residential Rate Filings
2014-2017

100%

80%

70%
60%
50%

40%

Percent of Total Filings

30%




i
2t

s

%
=
L
N
=
-

=
2
=
=
=
5
=
Z
=
o
o
s
=
=
7
=
=
=
2
&




CITIZENS

PROPERIY INSURARCE CORPORATION

For Policies that Inciude Wind Coverage
Florida Residential Property insurance Market
Includes State Farm Florida
QUASR data as of June 30, 2018

June 30, 2004 December 31, 2011

Citizens $106,284,553,696

"Pups” $233.041,758,285 &
Florida-Based $1,612,889,890,922

Cthers $319,869,629,249

The Florida Residential Property Insurance Admitted Market is divided into 4 majer parts: (i) Citizens; {ii) Florida
only subsidiaries "pups” of major national writers; (iii) Florida-based domestic companies; and (iv) non-domestic Page 2
nationwide property writers, such as USAA, etc.




CITIZENS

PROFERTY INSURANCE CORPORATION

Coastal £00%
PLAICLA £00%

2011 2012 2013 2014 2015 2016 2017 2018
Storm Risk Storm Risk Storm Risk Storm Risk Storm Risk Storm Risk Storm Risk Storm Risk
$24.52 B $24.00 B $19.31 B $16.15 B $10.18 B $766 B $6.118 $6.73 B

1-400 Surplus Exposed (%}

130%
100%

100%
100%

100%
1%

61%
9%

69%
3i%

40%
2T%

34%
3%

Notes:

1.

Storm Risk is as measured by 1-in-100 year probable maximum loss (PML) plus estimated loss adjustment expenses using the Florida Hurricane Catastrophe Fund (FHCF) account
allocation where PLA and CLA are combined. PLA/CLA combined PMLs are added to the Coastal PMLs to be consistent for surplus distribution. In general, the PMLs presented are
as projected at the beginning of storm season; with the exception of 2017 which is as of August 31, 2017,

Surplus and Assessments are as projected at beginning of storm season. Not all PLA/CLA surplus is needed to fund storm risk in 2014, In 2015 - 2018, not all surplus in PLA/CLA and
the Coastal Account is needed to fund storm risk. Remaining surplus is available to fund a second event.

Florida Hurricane Catastrophe Fund (FHCF) is as projected at beginning of storm season; with the exception of 2017 and 2018 which are Citizens' initial data submission to the FHCF.
Depopulation PMLs are not included in storm risk totals and are presented as year end totals; with the exception of 2018, which is as of May 31, 2018. PMLs from 2011-2014 use a
weighted average of 1/3 Standard Sea Surface Temperature (SS57) and 2/3 Warm Sea Surface Temperature {(WSST). 2015 - 2018 PMLs reflect only SS5T event catalog.

Page 3
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CITIZENS

PROPERTY INSURANCE CORPORATION

2013

2014 2015

Citizens Property Insurance Company
Al
AOB

9,146
860

4,613
25%

9525
1,062
1%

1,250
~16%

22,122 30,167
4,820 6,645
22% 22%

5,968
19%

7,653 10,061
3,242

31,790 |

3,631

- 2718

17,421,
25%

24%

Total All
Total AOB |
Total AOB%

27,416
5,473
20%

31,647 37,820 41,851
5882 7,895

22%

9210 12,430

49,148

82,663
21,052
25%

25%

Data source — DFS LSOP 2013-2018 Q4

19% 21%

Note: 2018 Q3 data includes Hurricane Irma which represents around 0% of all new Litigation for Citizens Property Insurance in 2018.

Page 4




CITIZENS

PROPERTY INSURAHCE CORFONATION

Legal Service of Process 2013-2018 All State of Florida Carriers

Miami-Dade

Broward

Palm Beach Orange Hillsborough

Diuwal

Polk

2013
2014
2015
2016
2017
2018

10,759
12,287
13,133
14,718

13,993

25,736

4,383
5,932
8,309
9,605

11,137

17,281

2116
2,337
3,184
3,493
4403
6,139

1,578
1,815
2,101
1,994
2,980
6,232

2,064
2,025
2,019
2,424
2,913
3,594

725

780
ap0h
1,047
1,487

2,027

326
401
363
449
623
1,284

Fage 5




_ CITIZENS

PROPERTY $HSURANCE CORPORATION

Miami-Dade

AOB

Broward

AOB %

Palm Beach

AOB %

Orange

AOB . % :

Hillsborough

AOB

%

Duval

AOB

Polk

AOB

%

2013

2014

2015

2016

2017

2018

2,782
2,872
3,240

4,464

6,940

775  18%

1,155 19%

2,170 26%
30%

34%

2,886
3,821

5,227 30%

355  17%

286 12%
580 18%
719 21%

1,052 24%

22%

1,346

723 46%

766

413 21%
658 22%

37%

2,276

133

34

26

95

209

636

6%
2%
1%
4%
7%

18%

65

94

95

58

193

440

-
10%
o
13%

- 22%

47

44

65

63 .

76

263

14%
11%
18%

14%

12%

_ :.2'0%
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CITIZENS

PROPERTY {NSURARCE CORPDRATION

Exhibit 2 - Percent of 2019 Recommended Rate Change by County
Mutd-Peril HO-3 Policies

Recommended
Rate Change
by County
(In Percentages)

-2.7% to 0%

0% to 5%

5% to 9.9% % @ :

] MAMIDADE ;

Hotes:

1. Permsrtage of fale change 18 the averige 1ite charga withiy a guen aounty.

2. Pailey toter s allfiiy i ghaen Sounfy Gt See ke changs beteeen -10% dnd 0%
wxriiing effect of tre FHCE buitlup pass e ol

3. In-foiee ad of IDBZ0I6.

4. DounGes wih aocalor v rg 10-3 pticies as of (8302018,
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CITIZENS

PROPERTY INSURANCE CORPORATION

Citizens current average actuarial rate indication for multiperil homeowners is 25.2% with a
capped indication of 8.5%

Actuarial rate need for homeowners multiperil policies ranges among Senate districts from
0.1% to 51.6%

97% of homeowners multiperil policyholders will see rate increases in 2019
70% of homeowners customers received rate decreases in 2015

If AOB reform is successful the actuarial rate indication for homeowners multiperil would be
reduced from 25.2% to 10.1%

If overall litigation rates can be reduced to pre-2015 levels the actuarial rate indication for
homeowners multiperil would be reduced from 25.2 to 1.5%

Pagse 9




CITIZENS

- PROFERTY INSERANCE CORPORATION

Available for Non-Weather Water Losses for Citizens’ HO-3 and DP-3 Policies

« Voluntary program offered at time of loss for water losses caused by accidental discharge or overflow of water or

steam from a plumbing, heating, air conditioning, automatic fire protective sprinkler system or household
appliance

» Emergency Water Removal Services

* No deductible
+ No cost to policyholder even if loss is not covered by Citizens

« If the policyholder agrees to participate, Citizens provides a Citizens-approved contractor(s) to provide
water removal and drying services to protect insured structures from further damage

* Managed Repair Contractor Network Program

» Provides permanent repair services for covered damage
« Policyholder works with licensed and insured contractors within the network
« All contractors’ claim related work is guaranteed for threeyears

2018 Policy Changes

+ Effective for HO-3 and dwelling DP-3 new business and renewals August 1, 2018
+ $10,000 Sublimit for Coverages A and B if Managed Repair Contractor Network not used

* Requires all claimants other than insured, their agent, representative or a public adjuster representing claimant
to:

+ Provide documentation supporting the right to make a claim
» Provide documentation detailing the scope and amount ofloss
+ Participate in appraisal or alternative dispute resolution

Page 10










Citizens Insurance
Policies in Force

Insurance in Force
millions

[] Less than $850

$850t0 $2.500
1 $2.500t 36,000
$£6.000 to $15,000

B Greater than $15.000




Net Income before Taxes (in thousands)

o 39.0%

—4=={Jniversal P&C

- =e~Average of Top 4 Public Carriersin'FL -

=e=National Average




Loss Ratio

Premium Collection vs. Claim Payout

73.0%
70.7% o 71.4% —
68.5% N 69.3% ®

- g 66.3%

59.996..mvw“_wmﬂﬂﬁn_w

43.6%

S }
37.7% 37.2%
—e—National Average
Florida’s largest publicly traded =e=Average of Top 4 Carriers in FL
carriers have loss ratios better we=Universal P & C
than the national average

despite a hurricane.

2013 . 2014 2015 2016 2017







16,000

14,000

12,000

10,800

8,609

5,000

4,000

2,000

Florida Civil Remedy Notices

. Homeownercomplamts o
against their Insurance

company. p 14,563

 627% increase

from 2014-2018

2014 2015 2616 2017 218




Attorney Fee's

$692,560.00 , 42%













Good morning Joak,

Conld you look at this claing, I have several issues with the way Wright Way handled i, My first coneern is there appears io be a
wininial amount of mmold and we have turned this into a full Blown mold elaim causing unneeessary conecern on the part of the insured,
Thereseems to less than 8 or 10 sq it of mold novrmally contained and taken ouwt with no muss or fuss, Another concern is thai you went in

were and wrale a pratiy large water mial estimate, mold reynediation estimate and baild back estimate when all that we needed was a
sisnple dey out, Oor vendors usually comununicate with the Examiner about these issues and arve definitely not that ageressive, If 1 am
rigsing something that would justily vour handling of this claim please enlighien me. Thank vou.




Sainhe

By













THE FLORIDA SENATE

APPEARANCE RECORD

(Deliver BOTH copies of this form to the Senator or Senate Professional Staff conducting the meeting)
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Meeting Date Bill Number (if applicable)

Topic ‘QTC)(\D\ Amendment Barcode (if applicable)
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(The Chair will read this information into the record.)
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Appearing at request of Chair: Yes V1 No Lobbyist registered with Legislature: Yes No

While it is a Senate tradition to encourage public testimony, time may not permit all persons wishing to speak to be heard at this
meeting. Those who do speak may be asked to limit their remarks so that as many persons as possible can be heard.
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Amendment Barcode (if applicable)
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(The Chair will read this information into the record.)
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Appearing at request of Chair: Yes \/ﬁo/ Lobbyist registered with Legislature: “AYes No

While it is a Senate tradition to encourage public testimony, time may not permit all persons wishing to speak to be heard at this
meeting. Those who do speak may be asked to limit their remarks so that as many persons as possible can be heard.
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APPEARANCE RECORD

7} E 4 F % é/\ (Deliver BOTH copies of this form to the Senator or Senate Professional Staff conducting the meeting)

[

127

Meeting D;éte Bill Number (if applicable)

YOV | A0l ¢i2
Topie /[X’{ ) % Amendment Barcode (if applicable)
Name _ Tr)fz PUENTES
JobTitle G

gy | CA NI W Chie,” 200 119
Address | Y1 | | CA M ﬁ//ﬁfdf(f/?d \ f%\i &>\ Phone [HO()~5 & 5 - Ny
§treet — ({7 /
VUAML AAYE WW Email | () € @@“%fiiww
City / State Zip o
Speaking: For |_Y]Against Information Waive Speaking: In Support Against

(The Chair will read this information into the record.)
Representing H A/LTH\? % @M};& (« ; \&M@/\ L (
//&‘

Appearing at request of Chair: Yes | MNo Lobbyist registered with Legislature: Yes| “INo

While it is a Senate tradition to encourage public testimony, time may not permit all persons wishing to speak to be heard at this
meeting. Those who do speak may be asked to limit their remarks so that as many persons as possible can be heard.

This form is part of the public record for this meeting. S-001 (10/14/14)




THE FLORIDA SENATE

APPEARANCE RECORD

; % ﬂé (Deliver BOTH copies of this form to the Senator or Senate Professional Staff conducting the meeting) % QZL

eetmd Date Bl/([;‘ N%ber (if applicable)
. 2 20l

Topic M? ‘\:2:) Amendgent Barcode (if applicable)

Name _.STE PH F””ﬁJ POW

Job Title N N A \ / l\/77

Address /3{*50 "9 ‘LQ} Phone 6} W ’—S/Z

Street, e o
%6//"/ QJLD)Z,/ //& S5 020 Email /~ lé@ mrx@ﬁ/Q%. Vo £

City - State Zip / (_@,k
Speaking: For Against Information Waive Speaking: In Support | ~] Against
(The Chair will read this information into the record.)

Representing M2« E-ECTO %‘QM /\fm N

Appearing at request of Chair: Yes V”ﬁ;)/ Lobbyist registered with Legislature: Yes Wﬁg/

While it is a Senate tradition to encourage public testimony, time may not permit all persons wishing to speak to be heard at this
meeting. Those who do speak may be asked to limit their remarks so that as many persons as possible can be heard.

This form is part of the public record for this meeting. S-001 (10/14/14)




THE FLORIDA SENATE

APPEARANCE RECORD

5 / / ] 0\ (Deliver BOTH copies of this form to the Senator or Senate Professional Staff conducting the meeting) \ ,_L,Z‘
Meeting Date Bill Number (if applicable)

o
20 2092

Amendment Barcode (if applicable)

Topic
Name J| W) AJDMY/—Z/O

Job Title \/\(’«Q P\fe_g\ 379 V‘y\/
Address Lo W\ aaX e a $@k\~30€, ‘o432 | Phone UOQT- Y40 - 00 He

Street

%Q\‘n&g L O .S  Email \\\f\f\g/\ﬂ\/\m@
City State Zip ﬁ\ry\'a\ \ /Q/YV\

Speaking: For Against Information Waive Speaking: In Support | ="] Against
(The Chair will read this information info the record.)
Representing D}Ma% £ CO\’)//\-\/O\ —
\
Appearing at request of Chair: Yes No Lobbyist registered with Legislature: Yes| “INo

While it is a Senate fradition to encourage public testimony, time may not permit all persons wishing to speak to be heard at this
meeting. Those who do speak may be asked fo limit their remarks so that as many persons as possible can be heard.

This form is part of the public record for this meeting. S-001 (10/14/14)




THE FLORIDA SENATE

APPEA RANCE RECORD
iy (Deliver BOTH copies of this form to the Senator or Senate Professional Staff conducting the meeting) « -
21519 22
Mee Elng Dbte : Bill Number (if applicable)
Topic A@ E?j Amendment Barcode (if applicable)

Name STE\/ % N A\ZB@A(}\A
Job Title __ OW N m&
Address %%2 ﬂ @XP@B/W \ f@\ M"b Phone =) FJ f? — Uéﬂ%? ﬂé, éé%

Street
y Senvon e
Z;N e\ V@QL?\/X RC Sti L \%%L%CE) Email m"’ﬁwmm (At . conn
ity ate \_
Speaking: For "J Against Information Waive Speaking: In Support Against

(The Chair will read this information into the record.)
Representing M A MO LA /?/?‘E‘;%T'{) EATION S cevicg g /

Appearing at request of Chair: Yes | ~|No Lobbyist registered with Legislature: Yes |~~INo

While it is a Senate tradition to encourage public testimony, time may not permit all persons wishing to speak to be heard at this
meeting. Those who do speak may be asked to limit their remarks so that as many persons as possible can be heard.

This form is part of the public record for this meeting. S-001 (10/14/14)




THE FLORIDA SENATE

APPEARANCE RECORD

% \’, ) 4 (Deliver BOTH copies of this form to the Senator or Senate Professional Staff conducting the meeting)
[
i,

/12°2_

" Meeting Date Bill Number (if applicable)

Topic D.B , Amendment Barcode (if applicable)

Name {&Mﬂ‘?\f

Job Title res

Addressstreet §2§§ V{) % Phone 8@ YXQ&SQ
| %mq«vla gF/ 3257)/ 4@@@5&@@’%‘:

City State s
Speaking: For Agamst Information Waive Speaking: In Support Against , ln
(The Chair will read this mformatlon into the record.) c—t.k
Representing EDC&%_E@MQ‘{ S Ry
- Appearing at request of Chair: es%v o ' 'Lobbyist registered with Leglslatu?%: Yes No
While it is a Senate tradition to encourage public testimony, time may not permit all persons wishing to speak to be heard at this

meeting. Those who do speak may be asked to limit their remarks so that as many persons as possible can be heard.

- This form is part of the public record for this meeting. S-001 (10/14/14)




THE FLORIDA SENATE

APPEARANCE RECORD

. % l 2 } ‘ (Deliver BOTH copies of this form to the Senator or Senate Professional Staff conducting the meeting) 2L

Meéting ate Bill Number (if applicable)

AR G

Amendment Barcode (if applicable)

Topic ,
vame_T0CH B BV NOUDC
JobTitle _ Ouwnee  + L£O

Address _ 300 Trle Diswend)  Blud Phone _ 7¢/-3/3-099§
Street '
PN L op ot L 34275  Email_Josk@ weiabtwa, . con
City - State Zip = N
Speaking: For Against Information Waive Speaking: In Support Against

(The Chair will read this information into the record.)

Representing Y\/ Q/\ (T wi(; W\%%WNC\J QEYZ/ViC€<
"

Appearing at request of Chair: Yes | ¥|No Lobbyist registered with Legislature: Yes [*7|No

While it is a Senate tradition to encourage public testimony, time may not permit all persons wishing to speak to be heard at this
meeting. Those who do speak may be asked to limit their remarks so that as many persons as possible can be heard.

This form is part of the public record for this meeting. S-001 (10/14/14)




THE FLORIDA SENATE

,_ - APPEARANCE RECORD
é (Deliver BOTH copies of this form to the Senator or Senate Professional Staff conducting the meeting) i ? L
212019 ,
“Mebting Date _ Bill Number (if applicable)
. L0l A& 2
Topic A‘() \% Amendment Barcode (if applicable)

Name _POPER T CHOW AL TER-
Job Title ;R\-«'S’\”&u\“\“ T hgoon \A\r (onsFeoticon & e v\ caleL L

Address (o34 7¢ f"(-agQ (e AU Phone X155 N2 €532
StriiL N ., '
(oo FosASSA  [Fo 53 CTL Email fol s Mo <o W
City / State Zip Con
Speaking: For v Against Information Waive Speaking: In Support Against

(The Chair will read this information into the record.)

Representing S’f‘p@ v A H—%” L‘? ;f\\"‘*ru\(,%évx '2-& oratian LLC

2.

¢ i
Appearing at request of Chair: Yes [ VINo Lobbyist registered with Legislature: Yes No

While it is a Senate tradition to encourage public testimony, time may not permit all persons wishing to speak to be heard at this
meeting. Those who do speak may be asked fo limit their remarks so that as many persons as possible can be heard.

This form is part of the public record for this meeting. S-001 (10/14/14)




THE FLORIDA SENATE

- APPEARANCE RECORD

g C/ /? (Deliver BOTH copies of this form to the Senator or Senate Professional Staff conducting the meeting)
e’ | R

/ SBO/20

Meeting Date Bill Number (if applicable)
TOpiC /{;l( 7 B | Amendmentbarcode (if applicable)
3 ,
Name (:A/%?f\ % CNTRISS

Job Title ( Eosr Uz (D QUAS 1L

Street

Address /700 1/&: ULAGE 6?\;{ m/?u% == 5-2Y S Phone Z\@ - 22207/ 2

m = 73/ P>— Email_A-Fenizri 5’5”@/9—0 L.Com
cty State Zip /
Speaking: V] For Against Information Waive Speaking: in Support Against

) (The Chair will read this information into the record.)
Representing ﬁ/@] .- /20 Y 61%@ /M € 7THA( @MDQ/\? CYoEes /Q SsAJ

Appearing at request of Chair: Yes | LNo Lobbyist registered with Legislature: HYes No

While it is a Senate tradition to encourage public testimony, time may not permit all persons wishing to speak to be heard at this
meeting. Those who do speak may be asked to limit their remarks so that as many persons as possible can be heard.

This form is part of the public record for this meeting. S-001 (10/14/14)




viovs wie . THE FLORIDA SENATE
B APPEA RANCE RECORD
;Q‘; Vv/ 7 T (Dellver BOTH copies of this form to the.Senator or Senate Professional Staff conducting the meeting) _5 ’3 / (;';)

Meeting Date | an ' Bill Number (if applicable)

S0 ISP

Amendment Barcode (if applicable)

Topic

Name (yﬂfh %%’55‘
Job Title Zé@(?‘(ﬂ?‘( /& (g?d NS EC
address /00 Vicnce S BOD 252/ 3 prone KD -2220772-

Street

/e m ? D3 P Email AfFengeorss 0/@0& )
City / State Zip . /
- Speaking: |4 For |__|Against Information. - . Waive Speaking: in Support Against
. . : (The Chair will read this information into the record.)

Representing '@ @(ﬂtﬁ' (CERWTTIAD VL /O (b C?C?/U\/Tﬂ@mﬁi’ ,A\,gﬂd

- Appearing at request of Chair: Yes {/ﬁg//- - Lobbyist registered with Legislature: |~[Yes No

While it is a Senate tradition to encourage public testimony, time may not permit all persons wishing to speak to be heard at this
meeting. Those who do speak may be asked to limit their remarks so that as many persons as possible can be heard.

This form is part of the public record for this meeting. S-001 (10/14/14)




THE FLORIDA SENATE

APPEARANCE RECORD
(Deliver BOTH copies of this form to the Senator or Senate Professional Staff conducting the meeting)
March 4, 2019 122
Meeting Date Bill Number (if applicable)
DOb9852_

Topic AOB Amendment Barcode (if applicable)
Name Foyt Ralston
Job Title
Address 317 East Park Ave Phone

Street

Tallahassee FI 32301 Email foyt@capadvocates.com

City State Zip
Speaking: For lKIAgainst Information Waive Speaking: In Support Against

(The Chair will read this information into the record.)

Representing Florida Association of Restoration Specialist (FLARS)

Appearing at request of Chair: Yes|¥'|No Lobbyist registered with Legislature: v |Yes No

While it is a Senate tradition to encourage public testimony, time may not permit all persons wishing to speak to be heard at this
meeting. Those who do speak may be asked to limit their remarks so that as many persons as possible can be heard.

This form is part of the public record for this meeting. S-001 (10/14/14)




THE FLORIDA SENATE

APPEARANCE RECORD

(Deliver BOTH copies of this form to the Senator or Senate Professional Staff conducting the meeting)

ez

Meeting Date | ' Bill Number (if applicable)

20

Amendment Barcode (if applicable)

JobTitle  Vres \As, K

Address — '}2§§ %’t‘&(ﬁ g—t Phone 8§O (7'2- 87((
| Pucacln N 35 Y Emand@(zca:@ retoradim
Zip « O

City State

Speaking: [ _|For Against [ _|Information | Waive Speaking: [ |In Support | |Against
‘ (The Chair will read this lnformat/on into the record.)

Representing D‘DQ&»\ Qe‘))tom*\\l O\ &W& C N VK

Appearing at request of Chair: Yes )‘Qo - Lobbyist registered with Legislature: Yes/K No

While it is a Senate tradition to encourage publioéstimony, time may not permit all persons wishing to speak to be heard at this
meeting. Those who do speak may be asked to limit their remarks so that as many persons as possible can be heard.

This form is part of the public record for this meeting. S-001 (10/14/14)



THE FLORIDA SENATE

APPEARANCE RECORD

5 4 [ 7 (Deliver BOTH copies of this form to the Senator or Senate Professional Staff conducting the meeting) { 2_ Z
Meeﬁng Date Bill Number (if applicable)
v 30C9 %2
TOpiC / /\/é/m QA N < Z- Amendment Barcode (if applicable)
Name 7/\("6»/ éo)&(ﬂﬂ@ﬂ

oot Ledi< lative. Counse]

Address 200 S. Monvpg gz Phone 557 | 224~ 40D
Street '
l C</// — S2.280 | Email ‘J/\”evﬂy@‘l&/ﬂv’i[ﬂ z )‘Ilb'fs.g,r -
City State Zip % 3 |
Speaking: For Against Information Waive Speaking: l/ﬁupport Against

(The Chair will read this information into the record.)

Representing q: 024 DA PedrreesS

Appearing at request of Chair: Yes | “TNo Lobbyist registered with Legislature: 1Ves No

While it is a Senate tradition to encourage public testimony, time may not permit all persons wishing to speak to be heard at this
meeting. Those who do speak may be asked to limit their remarks so that as many persons as possible can be heard.

This form is part of the public record for this meeting. S-001 (10/14/14)




THE FLORIDA SENATE

APPEARANCE RECORD

5 P li é ﬁ (Deliver BOTH copies of this form to the Senator or Senate Professional Staff conducting the meeting) f Z/

Meeting Date Bill Number (if applicable)
o M P,

Amendment Barcode (if applicable)
Name /’%@ v L/gﬂ:@ szjm 1
Job Title | A lponse )
Address / 67:‘:/ /O fj/!f? Y Phone O @ (ig/@? o) &’?

Street

Wac ém /éYZ/f Qﬁb O 500 F 6 Email b ¢, 0/ o @(ﬁz/z o,

&M

Speaking: | |[For Agamst Information Waive Speaking: In Support - Agalnst
(The Chair will read this information into the record.)

Representing 6/53 / [i D //
Yes |___INo

While it is a:Senate fradition to encourage public testimony, time may not permit all persons wishing to speak to be heard at this
meeting. Those who do speak may be asked fo limit their remarks so that as many persons as possible can be heard.

P

Appearing at request of Chair: Yes |_{No  : Lobbyist registered with Legislature:

. This form is part of the public record for this meeting. S-001 (10/14/14)

City State Zip j U 0 M”\



THE FLORIDA SENATE

APPEARANCE RECORD |
g m &{E A g q (Deliver BOTH copies of this form to the Senator or Senate Professional Staff conducting the meeting) g Q i 2 ;
" «\Q
Meeting Date W Bill Number (if applicable)
AOB ABUSE )
TOpiC ' ~ Amendment Barcode (if applicable)

Name C 10 J t@WMW%%/é}- P%TVQ a fﬁ >
sobTitle ( W1¢T Flnanaal OfHf v N
Address pf 5 } [ Cﬂ@ f@ Phone QGGM Lj Eg”z@ﬂ v

Street

wllahassee FL 22249 ema (a0 Prtonise’
City State Zip ovi ﬂ»g a C’f’“@ 0 h\
Speaking: X For Against Information Waive Speaking: In Support Against

(The Chair will read this information into the record.)
Representing _1~() Ji vy pﬂWVW\% S

Appearing at request of Chair: Yes k No - Lobbyist registered with Legislature: Yes 4 No

While it is a Senate tradition to encourage public testimony, time may not permit all persons wishing fo speak to be heard at this
meeting. Those who do speak may be asked to limit their remarks so that as many persons as possible can be heard.

- This form is part of the public record for this meeting. o ‘ S-001 (10/14/14)




Duplicate
THE FLORIDA SENATE

APPEARANCE RECORD

(Deliver BOTH copies of this form to the Senator or Senate Professional Staff conducting the meeting)

03-04-19 122
Meeting Date Bill Number (if applicable)

Topic Attorney Fee Awards Under Insurance Policies and Contracts Amendment Barcode (if applicable)

Name Christine Ashburn

Job Title Chief - Communications, Legislative and External Affairs

Street
Tallahassee Florida 32303 Email christine.ashburn@citizensfla.com
City State Zip

Speaking: l Qi For Against Information Waive Speaking: In Support Against

(The Chair will read this information into the record.)

Representing Citizens Property Insurance Corporation

Appearing at request of Chair: Yes LXA|No Lobbyist registered with Legislature: v |Yes No

4

While it is a Senate tradition to encourage public testimony, time may not permit all persons wishing to speak to be heard at this
meeting. Those who do speak may be asked to limit their remarks so that as many persons as possible can be heard.

This form is part of the public record for this meeting. S-001 (10/14/14)




THE FLORIDA SENATE

APPEARANCE RECORD
(Deliver BOTH copies of this form to the Senator or Senate Professional Staff conducting the meeting)
NG 122
Neeting Date Bill Number (if applicable)
Topic \Q O (DD Amendment Barcode (if applicable)
Name %WSW ,30 Vi

Job Title 2t v—_ V=
Address  &5/6 vo WA, Phone _ L L~y "IN

Street b
T/ —C 2220 Email /eéull}@&?(C c =~
City * State Zip -
Speaking: For Against Informatxon , Waive Speaking: v In Support Against

(The Chair will read this information into the record.)

Representing }Q&SOQW/\?@J iD\dA/%?LV\\QS o o da

- Appearing at request of Chair: Yes / No - Lobbyist registered W|th Leglslature “’Vg No

While it is a Senate tradition to encourage public testimony, time may not permit all persons wishing to speak to be heard at this
meeting. Those who do speak may be asked fo limit their remarks so that as many persons as possible can be heard.

‘This form is part of.the public record for this meeting. ' R S-001 (10/14/14)




THE FLORIDA SENATE
APPEARANCE RECORD
// / ’ (Deliver BOTH copies of this form to the Senator or Senate Professional Staff conducting the meeting) / ‘5’24 ;
g ¢ ‘ 47

Meeting Date

Bill Number (if applicable)

Topic - tm Amendment Barcode (if applicable)

Name A’S Cbi W(l"\

Job Title Z/XA,S\MW/ ﬂ/(/)’?)?\/ﬂ/;);!’
Address _[D| E (’1;() Iﬂ//\@ A\L HAGH)— Phone D7) ,907r

Street
—Ta ﬂﬂww&/}ﬂ,@ ¢ [ Email AKe L ¢ 1ned Qo p e
City State Zip Cu~h I el
Speaking: For Against vﬁrmation Waive Speaking: In Support Against
/ (The Chair will read this information into the record.)
Representing /11’// N Ola (/) v, P\L? YVAA J Vo *\”RJ/C/
‘ o i /
Appearing at request of Chair: Yes )( Lobbyist registered with Legislature: )<-¥e’s No

While it is a Senate tradition to encourage publlp/testlmony, time may not permit all persons wishing to speaéﬁ be heard at this
meeting. Those who do speak may be asked to limit their remarks so that as many persons as possible can be heard.

This form is part of the public record for this meeting. S-001 (10/14/14)




THE FLORIDA SENATE

APPEARANCE RECORD

(Deliver BOTH copies of this form to the Senator or Senate Professional Staff conducting the meeting)

/e[ ¢ (22

Meeting Date Bill Number (if applicable)

opic AOB o
-Il\-larr;e | DG\V(A AH‘MK'CF | )\ é
\if .

JobTitle ] nSureale  COMmMISSsionc

Amendment Barcode (if applicable)

Address Phone
Street
Email
City State Zip
Speaking: %br Against Information \ Waive Speakmg In Support Against

(The Chair will read thls information into the record.)

Representing

Appearing at réque‘st of Chair: Yes | . [No - Lobbyist registered with Legislature: Yes No

While it is a Senate tradition to encourage public testimony, time may not permit all persons wishing to speak to be heard at this
meeting. Those who:do speak may be asked to limit their remarks so that as many persons as possible can be heard.

This form is part.of the public record for this meeting. . $-001 (10/14/14)




THE FLORIDA SENATE

APPEARANCE RECORD
L([ l"? A (‘,\ [ ? (Deliver BOTH copies of this form to the Senator or Senate Professional Staff conducting the meeting) g’B / &L

Meeting Date % [ '\} Bill Number (if applicable)
Topic QT OB rS EN @LL /Z Z ’ r‘ Q—Y: Eé' %(R/Ya Amendment Barcode (if applicable)
Name CH’*@LQS SNELLG Ry v

sob Tite (4TI ZEN N
Address ('l 56? 57%\@46%7” D@ Phoneﬁga ?SXA[S/@%

Street , \ — N~
Olepewhien. R 33788 o nddbelam@yehon com
City State Zip 4
Speaking: K)I;or Against Information Waive Speaking: In Support Against
(The Chair will read this information into the record.)
Representing \85[,6 /C“/N 4 6[’- <
Appearing at request of Chair: Yes No Lobbyist registered with Legislature: Yes No

While it is a Senate tradition to encourage public testimony, time may not permit all persons wishing to speak to be heard at this
meeting. Those who do speak may be asked to limit their remarks so that as many persons as possible can be heard.

This form is part of the public record for this meeting. S-001 (10/14/14)




THE FLORIDA SENATE

~ APPEARANCE RECORD

g (Deliver BOTH copies of this form to the Senator or Senate Professional Staff conducting the meeting) ey e -
3/ |aolg SR JIL
Meétmg Date { Bill Number (if applicable)
. WWKA&E f ; /
Topic B Amendment Barcode (if applicable)
Name  / V'« /  /
%& | f’“f J_— , ’5
JobTite _ /€ fetine (| cionic
/ / S
Address 2 S Seoth ( a»‘%f?f o @@@ ~Phone j {*g /0 O&
Strez%fw /%?Z
% ﬁ (_ <23()/ Emall
City > State Zip
[( : = . 13
Speaking: For Against Information Waive Speaking: In Support Against
p g g 3 0 [ » . .
(The Chair will read this information into the record.)
. - Pl o £ ™
Representing &W;‘; & Tarat Vien de— Zm@{; laqre

Appearing at request of Chair: Yes No Lobbyist registered with Legislature: VYes No

While it is a Senate tradition to encourage public testimony, time may not permit all persons wishing to speak to be heard at this
meeting. Those who do speak may be asked to limit their remarks so that as many persons as possible can be heard.

This form is part of the public record for this meeting. S-001 (10/14/14)



THE FLORIDA SENATE

APPEARANCE RECORD
Z (7/ / q (Deliver BOTH capies of this form to the Senator or Senate Professional Staff conducting the meeting) 5 B D [ g_, g\’

Meeting Date Bill Number (if applicable)

Topic O\/\ M U &\\ Amendment Barcode (if applicable)

Nameé}dvfh/ Guzzo

Job Title
Address §/0§/ S. Monepe > 1 SWCCP 200  Phone
treet
(Aﬂ MQMSS €€ 7£/ A Sx30 / Email
City State Zip
Speaking: |[_{For Against Information Waive Speaking: In Support Against

(The Chair will read this information into the record.)
Representing I L R -L‘/‘SILH’W{"@/ QM L@g ob( (QCQQ‘W A

Appearing at request of Chair: Yes No Lobbyist registered with Legislature: |[_AYes No

While it is a Senate tradition to encourage public testimony, time may not permit all persons wishing to speak to be heard at this
meeting. Those who do speak may be asked to limit their remarks so that as many persons as possible can be heard.

This form is part of the public record for this meeting. S-001 (10/14/14)




THE FLORIDA SENATE Vz

APPEARANCE RECORD

. } M \1 O) (Deliver BOTH copies of this form to the Senator or Senate Professional Staff conducting the meeting) ‘» l.::\

Mesting Date B:// Number (if applicable)

Topic ﬁﬁ% (j V/Z/j Amenﬁtiije%applicable)
Name (GO S0ryasy

Job Title" DAL CONCE CAD

Address L0 5 /%“( cx’“‘m@\\/ S >t Phone

Street 0
et Email

City State Zip

Speaking: For Against Information Waive Speaking: In Support |“[Against
(The Chair will read this information into the record.)

Representing - C}/ﬂﬂ"}w & C@WC;Q

Appearing at request of Chair: Yes No Lobbyist registered with Legislature: Yes No

While it is a- Senate tradition to encourage public testimony, time may not permit all persons wishing to speak to be heard at this
meeting. Those who do speak may be asked to limit their remarks so that as many persons as possible can be heard.

This form is part of the public record for this meeting. S S-001 (10/14/14)




THE FLORIDA SENATE é )
APPEARANCE RECORD /

(Deliver BOTH copies of this form to the Senator or Senate Professional Staff conducting the meeting) / ;

Meet/ng Date Bill Number (if applicable)

Topic wg #Cv'i/t&c/}&‘q e:ﬁr Amen%eriﬁgie (ifgicab/e)

Job Title 2 € *Z@m % J / 0/‘72@/ :

Address _ é;{; L & Catbpon SEA FHED
%ﬁé ;M /[ P25/ Emai

 City / State Zip
Speaking: For Against Information Waive Speaking: In Support Against

(The Chair will read this information into the record.)
Representing pilad R // A —

Appearing at request of Chair: Yes | [IMo - Lobbyist registered with Legislature: 4 Yes No

-

While it is a Senate tradition to encourage public testimony, time may not permit all persons wishing to speak to be heard at this
meeting. Those who do speak may be asked to limit their remarks so that as many persons as possible can be heard.

.This form is part of the public record for this meeting. S-001 (10/14/14)




THE FLORIDA SENATE

N
| 'APPEARANCE RECORD @
% /L-«f/ / / (Deliver BOTH copies of this form to the Senator or Senate Professional Staff conducting the g) / Z

/" Meefin§ Date Bill Number (if applicable)
2X600LK
Topic ;[} [) @ Amendment Barcode (if applicable)

Name %WSW %P\/\\ <

JobTitle_ StV
Address 576 /U %oéﬂ——e < Phone 2&"/”7-4913

Street

TCNF =C 2201 Email b Levas Cg iy o
City State  Zip
- Speaking: For Against Information Waive Speaking: In Support [L-TAgainst

(The Chair will read this information into the record.)

Representing @LSSO(’ \(’//(‘ﬁd j—:\/\cl s P O ‘ﬁ /:/0"“ CJ X

. . v o . | "
Appearing at request of Chair: Yest_INo Lobbyist registered with Legislature: £t Yes No

While it is a Senate tradition to encourage public testimony, time may not permit all persons wishing to speak to be heard at this
meeting. Those who do speak may be asked to limit their remarks so that as many persons as possible can be heard.

This form is part of the public record for this meeting. S-001 (10/14/14)




THE FLORIDA SENATE

APPEARANCE RECORD

(Deliver BOTH copies of this form to the Senator or Senate Professional Staff conducting the meeting)

March 4, 2019 122
Meeting Date Bill Number (if applicable)

Topic AOB | - Amendment Barcode (if apglcab/e)

Name Foyt RaISton

/
Job Title ’ VA% ( 5
Address 317 EaSt Park AVG Phone
Street
Tallahassee FI 32301 Email foyt@capadvocates.com
City State Zip
Speaking: For Against Information Waive Speaking: In Support Against

(The Chair will read this information into the record.)

Representing Florida Association of Restoration Specialist (FLARS)

Appearing at request of Chair: Yes|¥'|No Lobbyist registered with Legislature: v | Yes No

While it is a Senate tradition to encourage public testimony, time may not permit all persons wishing to speak to be heard at this
meeting. Those who do speak may be asked to limit their remarks so that as many persons as possible can be heard.

This form is part of the public record for this meeting. S-001 (10/14/14)




THE FLORIDA SENATE

APPEARANCE RECORD
3 M I / 7 (Deliver BOTH capies of this form to the Senator or Senate Professional Staff conducting the meeting) /&

M%tiﬁqDate v Bill Number (if appficable)

Topic Aﬁ fb Amendment Barcode (if applicable)
Name _DQ\/‘(Z De %\6\(\0{0 s _
sonTite P o ke V0

Address gzﬁr \> = C g k Phone

“"Pen LV 3280 e

City State Zip |

Speaking: T™N{|For Against Information Waive Speaking: In Support Against

| (The Chair will read this information into the record.)
1
Representing ? /D C { [}_A]

Appearing at request of Chair: Yes %o Lobbyist registered with Legislature: Yes%[No

While it is a Senate tradition to encourage publicdestimony, time may not permit all persons wishing fo speak to be heard“at this
meeting. Those who do speak may be asked to limit their remarks so that as many persons as possible can be heard.

This form is part of the public record for this meeting. S-001 (10/14/14)



Duplicate
THE FLORIDA SENATE

APPEARANCE RECORD
(Deliver BOTH copies of this form to the Senator or Senate Professional Staff conducting the meeting)
3-4-19 122
Meeting Date Bill Number (if applicable)
336048

Topic Ratemaking «/ Amendment Barcode (if applicable)
Name Michael Carison /\
Job Title President/CEO
Address 215 S. Monroe St. Ste. 835 Phone 850-597-7425

Street

Tallahassee FL 32301 Email michael.carlson@piff.net

City State Zip
Speaking: For |V Against Information Waive Speaking: In Support Against

(The Chair will read this information into the record.)

Representing 1he Personal Insurance Federation of Florida, Inc.

Appearing at request of Chair: Yes |V'|No Lobbyist registered with Legislature: V/|Yes No

While it is a Senate tradition to encourage public testimony, time may not permit all persons wishing to speak to be heard at this
meeting. Those who do speak may be asked to limit their remarks so that as many persons as possible can be heard.

This form is part of the public record for this meeting. _ S-001 (10/14/14)




THE FLORIDA SENATE

APPEARANCE RECORD
QWK\ ﬂ (Deliver BOTH copies of this form to the Senator or Senate Professional Staff conducting the meeting) \, ,-2;2&#
Meeting Date Bill Number (if applicable)
220D

Topic Amendment Barcode (if applicable)

‘\.fj‘ﬂ/?/é’ =

Name (/T

Job Title @@U\LU\ Lo
Address 'S0 = BV S Phone

Street VA N
O USsp O Email |
City State Zip /
Speaking: For Against Information TR Waive Speaking: In Support Against

(The Chair will read this information into the record.)

B oTeTL

‘Appearing at request of Chair: Yes No. Lobbyist registered with Legislature: Yes No

While it is a Senate tradition to encourage public testimony, time may not permit all persons wishing to speak to be heard at this
- meeting. Those who do speak may be asked to limit theirremarks so that as many persons as possible can be heard.

Representing PL oA oN

- ‘'This form is part of the public record for this meeting. | | S-001 (10/14/14)




THE FLORIDA SENATE

APPEARANCE RECORD
(Deliver BOTH copies of this form to the Senator or Senate Professional Staff conducting the meeting)
3/9)17 /22

Meéting’Date Bill Number (if applicable)

Amendment Barcode (if applicable)

Topic

Name ﬁ’\%u QWW

Job Title /}/arw‘/
Address &?( j{&r/am‘mg ///64 Phone

Street
/iy i SR7Y  Email
City i ’ State Zip
Speaking: For [ |Against [ |Information Waive Speaking: [ |In Support [ | Against

(The Chair will read this information into the record.)
—
Representing f/& f/[é ) (/Sl’f‘é{ /;éfﬁ ¢

Appearing at request of Chair: | | Yes yNo Lobbyist registered with Legislature: | | Yes)@ No

While it is a Senate tradition to encourage public testimony, time may not permit all persons wishing to speak to be heard at this
meeting. Those who do speak may be asked to limit their remarks so that as many persons as possible can be heard.

This form is part of the public record for this meeting. S-001 (10/14/14)




THE FLORIDA SENATE

APPEARANCE RECORD

% ' b I (Deliver BOTH copies of this form to the Senator or Senate Professional Staff conducting the meet'

| f *\‘2_,1%
Bill N b ]
eethg Date O\ 5 5 § L _ ill Number (If applicable)

Topic /@VO@
Name xj(@ SH ?/6\( NOL bg

JobTitle  Owrer & L0

Amendment Barcode (lf applicable)

Address _300  Trigle Dicesnd  RBlvd Phone __ 74/-3/3-0998
Street
/\/“)ZDM’ 5 % 34278 Email AosL@ wriabd wen . com
city State Zip et N
Speaking: v For Against Information Waive Speaking: In Support Against

(The Chair will read this information into the record.)
Representing W r fq/\z‘* UJ&H/ / meraency S ervice s
J [¥ / 7/ J /

Appearing at request of Chair: Yes| YINo Lobbyist registered with Legislature: Yes| M No

While it is a Senate tradition to encourage public testimony, time may not permit all persons wishing to speak to be heard at this
meeting. Those who do speak may be asked to limit their remarks so that as many persons as possible can be heard.

This form is part of the public record for this meeting. S-001 (10/14/14)




THE FLORIDA SENATE

,’\\ -~
APPEARANCE RECORD
(Deliver BOTH copies of this form to the Senator or Senate Professional Staff conducting the meeting) h
3\ 9 /[ 122~
Meeting Date Bill Number (if applicable)
FOB XSS
Topic ] Amendment Barcode (if applicable)

Name CQWDM} TS
Job Title TOACRN  TCecan(
Address \B3.0 S %W\ Sl .

Stree Yy
 LNLA - ‘C/LH 5%\ Email
City State Zip
Speaking: For Against Information Waive Speaking: In Support L"fgj‘gfains’t

(The Chair will read this information into the record.)

Representing L Qrpaniae e 5

Appearing at request of Chair: Yes No Lobbyist registered with Legislature: Yes No

While it is a Senate tradition to encourage public testimony, time may not permit all persons wishing to speak to be heard at this
meeting. Those who do speak may be asked to limit their remarks so that as many persons as possible can be heard.

- This form is part of the public record for this meeting. S-001 (10/14/14)




THE FLORIDA SENATE

APPEARANCE RECORD N
(Deliver BOTH copies of this form to the Senator or Senate Professional Staff conducting the meeting) N/
2214 272
Veetirlg Date Bill Klumber (if applicable)
O" %—Z/‘_SS 2—- ! A ,4 {

Topic AWO 6 Amee (if applicable)
Name A & | DWeEA L

Job Title 0V N 2

Address U \ W- M QQ/SE %\/\/D :\:\7| 019, Phone

Street — |
‘ 2cH E € ARBVAUIT
WINTER-PARY- 1. DT DA Email ASSECSDRS - coM
City State Zip
Speaking: M For Against Information Waive Speaking: In Support Against

(The Chair will read this information into the record.)
Representing AT\ QUAT | ] ‘f ASSESS A2

o
Appearing at request of Chair; Yes /’ﬂo/ Lobbyist registered with Legislature: Yes = |No

While it is a Senate tradition to encourage public testimony, time may not permit all persons wishing fo speak to be heard at this
meeting. Those who do speak may be asked to limit their remarks so that as many persons as possible can be heard.

This form is part of the public record for this meeting. S-001 (10/14/14)
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| APPEARANCE RECORD Ve
é\\[\ f( 8 q (Deliver BOTH copies of this form to the Senator or Senate Professional Staff conducting the meeting) // Z

Meeting Date Bill Number (if applicable)

hprst - T3207 5

TOpiC Amendment Barcode (if applicable)

Name _\ \ W) \E\/\ﬁﬁu@ﬁ B 20982

Job Title

Address (fU& o OUW\ d - Phone%{zgﬁ) 7&;5“%@

Stréet 5 |
\t\\mh&%%@i FL 57207 Email_|_wA? \i\"?ﬁ’t‘iww {QWWEM‘(%
City State - TZip =
- Speaking: For Against Information - Waive Speaking: In Support Against

(The Chair will read this information into the record.)

Representing Ow@f H—\\\\ W% A {/' {?‘ﬂ/@

Appearing at request of Chair: Yes| _|No - - Lobbyist registered with Legislature: )(‘\Yes No

While it is a Senate tradition to encourage public testimony, time may not permit all persons wishing to speak to be heard at this
meeting. Those who do speak may be asked to limit their remarks so that as many persons as possible can be heard.

—

- This form is part of the public record for this meeting. ! \ S-001 (10/14/14)




THE FLORIDA SENATE

APPEARANCE RECORD
i ; a ﬁg (Deliver BOTH copies of this form to the Senator or Senate Professional Staff conducting the meeting) s ,2/'2——‘
Mketmg Date | Bill Number (if applicable)
o 022552

Topic A‘O \(5 Amendment Barcode (if applicable)
Name Q&() QF‘AV 5 \ﬂ*\\g\ﬁ 10 \x&(‘*
Job Title __\re ol den
Address [0 FY4 R [loreace AUV E Phone < |5 :}52\ 53

Street |

[ borse o SASSTH [—C 52892 Email F@b%"*@Slf\aw@\\A@»ﬁ(&

City State Zip

Speaking: For Against Information Waive Speaking: In Support Against

(The Chair will read this information into the record.)

Representing SIUAMA/‘/-Q/ mes“”‘s‘fuuﬁ;u\ « EZZQ)“"‘\"c»m ‘lv(c_;«f\ LLQ,

/
Appearing at request of Chair: Yes \/ﬁo Lobbyist registered with Legislature: Yes v No

While it is a Senate tradition to encourage public testimony, time may not permit all persons wishing to speak to be heard at this
meeting. Those who do speak may be asked to limit their remarks so that as many persons as possible can be heard.

This form is part of the public record for this meeting. S-001 (10/14/14)




THE FLORIDA SENATE

APPEARANCE RECORD

3 /y //? (Deliver BOTH copies of this form to the Senator or Senate Professional Staff conducting the meeting) i /& 2
Meefing Dte Bill Number (if applicable)
Topic /‘} 0 B : Amendment Barcode (if applicable)
7

Name Z €< Tﬂtejé}(‘);\

Job Title /4 }ia/'rwy

7
]

Address @7{ Sl(qa/vwmaﬁ Curc [Q Phone 47/07 997 &771

Street ,

Zc.\(f /yuy Fé 3@177(2 Email

City ) ! State Zip

Speaking: MFor [ JAgainst [ _]Information Waive Speaking: [ ]In Support | | Against
(The Chair will read this information into the record.)
Representing Fé .SVJLC %éb’ﬂ C

Appearing at request of Chair: Yes [ No Lobbyist registered with Legislature: [ | Yes [ﬁNo

While it is a Senate tradition to encourage public testimony, time may not permit all persons wishing to speak to be heard at this
meeting. Those who do speak may be asked to limit their remarks so that as many persons as possible can be heard.

This form is part of the public record for this meeting. . S-001 (10/14/14)



THE FLORIDA SENATE

Duplicate

APPEARANCE RECORD /]
(Deliver BOTH copies of this form to the Senator or Senate Professional Staff conducting the meeting)
03-04-19 122
Meeting Date i/ Number (iffpplicable)

Topic Attorney Fee Awards Under Insurance Policies and Contracts

Name Christine Ashburn

Job Title Chief - Communications, Legislative and External Affairs

Address 2101 Maryland Circle

Amendr;)ent Barcodé (if applicable)

Phone 850-513-3746

Street
Tallahassee Florida 32303 Email christine.ashburn@citizensfla.com
City ) State Zip

Speaking: For i)(i Against Information Waive Speaking: In Support Against

Representing Citizens Property Insurance Corporation

(The Chair will read this information into the record.)

Appearing at request of Chair: Yes\ No Lobbyist registered with Legislature: v|Yes No

While it is a Senate tradition to encourage public testimony, time may not permit all persons wishing to speak to be heard at this
meeting. Those who do speak may be asked to limit their remarks so that as many persons as possible can be heard.

This form is part of the public record for this meeting.

S-001 (10/14/14)




THE FLORIDA SENATE

APPEARANCE RECORD 4
(Deliver BOTH copies of this form to the Senator or Senate Professional Staff conducting the meeting)
Y. EIK ICNAY
IMeetirlg Date Bill Number (if applicable)
Topic 0 ] LA Amendment Barcode (if applicable)

Name %M-\—M EQ\/')S \ff\fu

IobTle Semniwo— ) T
Address S/ W M’@/B Phone 710//77‘7()6

Street
T+ £L 2224 Emai bét’/l/\&@(x (e
City State Zip
/
Speaking: For Against Information Waive Speaking: In Support Against

(The Chair will read this information into the record.)

Representing @Sﬁo C}(’,«M fmdus']"f C S c C‘ /:/J v (-/ <
o

"
Appearing at request of Chair: Yes No Lobbyist registered with Legislature: TYes No

While it is a Senate tradition to encourage public testimony, time may not permit all persons wishing to speak to be heard at this
meeting. Those who do speak may be asked to limit their remarks so that as many persons as possible can be heard.

This form is part of the public record for this meeting. S-001 (10/14/14)




THE FLORIDA SENATE

" APPEARANCE RECORD )0

; Q l (Dehver BOTH copies of this form to the Senator or Senate Professional Staff conducting the meeting) /
P

Meeting Date Bill Number (if applicable)

[ 932 S52

Amendment Barcode (if applicable)

Topic \

Name LAUS W@F

Job Titlew
Address___%g?g f S Phone_%S0D ‘4&“} 86O

Streetg N f 32§'¥ I:C% an ( _bm
Zip ¢ "M

City State
Speaking: For D Against | _|Information Waive Speaking: [ ]In Support [ | Against
: (The Chair will read this information into the record.)
Representing Orl Q@&%S)ﬁbm\ ’bﬂ)\/\ &1\& C(W‘ YSJ
Appearing at request of Chair: Yes %\lo Lobbyist registered with Legislature: Yea% No

While it is a Senate tradition to encourage public testimony, time may not permit all persons wishing to speak to be heard at this
meeting. Those who do speak may be asked to limit their remarks so that as many persons as possible can be heard.

This form is part of the public record for this meeting. ' S-001 (10/14/14)




THE FLORIDA SENATE

| APPEARANCE RECORD
(Deliver BOTH copies of this form to the Senator or Senate Professional Staff conducting the meeting)
2 i aa (4
Topic Q P Mét Liﬂeﬁ / /U

anae &:/
oo /Yluc e Dfence [ ,

Job Title r}?/}niﬂﬁd {},jﬁéﬁﬂ.&f/
Address 2 /' { g %/ /1(7{34 < /Z %ﬁ ﬁ/@ Phone 55 059'? SO

Fé/ 3230/ Email

City - State Zip

Speaking: For Agalnst Information Waive Speaking: In Support Against
(The Chair will read this information into the record.)

Representing gﬁﬁ A ] Fléf C/ Lf < éb/ﬁf@&fﬁw/
0 Y —

Appearing at request of Chair: Yes No Lobbyist registered W|th Legislature: | _#|Yes No

While it is a Senate tradition to encourage public testimony, time may not permit all persons wishing to speak fo be heard at this
meeting. Those who do speak may be asked to limit their remarks so that as many persons as possible can be heard.

This form is part of the public record for this meeting. S-001 (10/14/14)




THE FLORIDA SENATE

-
APPEARANCE RECORD -0
- { / q / fi g (Deliver BOTH copies of this form to the Senator or Senate Professional Staff conducting the meeting) } Q 9\
Meeting Date ) Bill Number (if applicable)

q9 SR

Amendment Barcode (if applicable)

Topic //Z/) eheyp <&/,
Name S W Ge ( [ “@W

Job Title A’H*Q’ nﬁ/
Address }O ’C‘;j"f’ ﬂ\/wfré’ %{Ué} Phone ﬁ‘f—({ géj Wﬁ%lg

Street —, |
@/f’ Z}C%&fé@éﬁ ““/L /? 505:)?0 Email 2y ~ @@//@’/@w?ﬁ:fm.
City - State C éﬁ;;k
Speaking: ,>< For Against Information Waive Speaking: In Support Against

(The Chair will read this information into the record.)

Representing /{ Q{/ é}? A“ (O (/H; o wﬁ\ 5/ ( C :R_JWW‘@&}% ‘

Appearing at request of Chair: Yes No Lobbyist registered with Legislature: Yes No

While it is a Senate tradition to encourage public testimony, time may not permit all persons wishing to speak to be heard at this
meeting. Those who do speak may be asked to limit their remarks so that as many persons as possible can be heard.

This form is part of the public record for this meeting. S-001 (10/14/14)




THE FLORIDA SENATE

APPEARANCE RECORD "\ (e
3 / 4 } Q (Deliver BOTH copies of this form to the Senator or Senate Professional Staff conducting the meeting) j ;;
/Meeting Date 7 Bill Number (if applicable)

Topi ZZ v fﬁé /4M e nJM&Fﬁ Ameﬁz g&ii(if?;icab/e)
Name M A!‘ D@/ cael
w/?.i/

Q

Address Zf g / /&&,ﬁ < /Z Phone

Streef | B
/é/% L 5220/ Email
City / State 7

Speaking: For | V] Against Information Waive Speaking: In Support Against
(The Chair will read this information into the record.)

Representing 4742]% vf«’ ) %h O/%}ﬁ (/é/*pw/)u\j —

Appearing at request of Chair: Yes V No Lobbyist registered with Leglslad Yes No

While it is a Senate tradition to encourage public testimony, time may not permit all persons wishing to speak to be heard at this
meeting. Those who do speak may be asked to limit their remarks so that as many persons as possible can be heard.

This form is part of the public record for this meeting. S-001 (10/14/14)




THE FLORIDA SENATE

APPEARANCE RECORD >
Deliver BOTH f this form to the Senat Senate Prof | Staff conducting th i
%n L-_ Fl (Deliver copies of this form to the Senator or Senate Professional Staff conducting the meeting) / Z’Z/
°Meetir';g Date Bill Number (if applicable)

° B9219¥

TOpIC Amendment Barcode (if applicable)

10) .
Name‘u\f e = MQF’ w&/?
Job Tite__ e, | A i
Address 3 S> & ég g+ Phone&) \('Bq %Qb@

ensecdk, R 328 1Y %@pdm ceshopdyon

City State

Speaking: w For [ ]Against [ ]Information Waive Speaking: [ ]In Support [ | Agalnst
(The Chair will read this information into the record.)

Representing P’D Q(@U\ EQ>/&D PA%'U\/\ 6&’\& Cl@ﬁd’\ lﬂ;

Appearing at request of Chair: Yes [%No ~ Lobbyist registered with Legislature: [ ] Yes 7 \No

While it is a Senate tradition to encourage public testimony, time may not permit all persons wishing to speak to be heard at this
meeting. Those who do speak may be asked to limit their remarks so that as many persons as possible can be heard.

This form is part of the public record for this meeting. S-001 (10/14/14)



THE FLORIDA SENATE \
APPEARANCE RECORD
J

(5 //q, //); / (Deliver BOTH copies of this form to the Senator or Senate Professional Staff conducting the meeting)

Meeting Dafe " Bill Number (if applicable)

Amendment Barcode (if applicable)

Topic

Name L{«l .SﬁC lﬁésan ‘
Job Title_fyHorney

Address (7% gAv/w Mo (:it/é Phone 707 <97 0O17)]
Street
Lake M FC 3279¢  Emalil
City ! " State Zip
Speaking: ‘For [ ]Against [ ] Information Waive Speaking: | |In Support | ]Against
(The Chair will read this information into the record.)

Representing ﬂ.ﬂ//g/lf PSUJJ%‘( /45 o(.
P

Appearing at request of Chair: | | Yes ] No Lobbyist registered with Legislature: [ | Yes mNo

While it is a Senate tradition to encourage public testimony, time may not permit all persons wishing to speak to be heard at this
meeting. Those who do speak may be asked to limit their remarks so that as many persons as possible can be heard.

This form is part of the public record for this meeting. S-001 (10/14/14)




THE FLORIDA SENATE

APPEARANCE RECORD %

— ) ol / C (Deliver BOTH copies of this form to the Senator or Senate Professional Staff conducting the meeting) P
510014 o/ |22~

IVeetinP Date' N Bill Number (if applicable)

- . _pdiiag
~ v %D ‘ )
Topic A U % / Amendment Barcode (if applicable)
Name Y2\ CAE A DWETLL

Job Title __()\NJ M Wé/ .
Address q(—!’ (Af {y\a)rif/ %IW/( —:H'[L)Q Phone bfg?m?%) - @é,/g/ﬁg %

Street 1
EACH I A 2 ueAar TY
WXV\:}‘/ / O/é// ’% <27 (?’3 Email A%,.Sx?i& RS COMA
City State Zip
Speaking: " For Against Information Waive Speaking: In Support 1Against

(The Chair will read this information into the record.)

Representing /[\/\ \Z @m/@‘ Lyt \{ Amgg ES@OE«&
“ 7

Appearing at request of Chair: Yes| “|No Lobbyist registered with Legislature: Yes |[~|No

While it is a Senate tradition to encourage public testimony, time may not permit all persons wishing to speak to be heard at this
meeting. Those who do speak may be asked fo limit their remarks so that as many persons as possible can be heard.

This form is part of the public record for this meeting. S-001 (10/14/14)




THE FLORIDA SENATE .

APPEARANCE RECORD /
(Deliver BOTH copies of this form to the Senator or Senate Professional Staff cond icting the meeting) . /
March 4, 2019 122 v
Meeting Date Bill Number (if applicable)

Topic AOB Amendment Barcode (if applicable)
Name Foyt Ralston
Job Title
Address 317 East Park Ave Phone

Street

Tallahassee Fl 32301 Email foyt@capadvocates.com

Citym/ State Zip
Speaking: For Against Information Waive Speaking: In Support Against

(The Chair will read this information into the record.)

Representing Florida Association of Restoration Specialist (FLARS)

Appearing at request of Chair: Yes |v'|No Lobbyist registered with Legislature: v |Yes No

While it is a Senate tradition to encourage public testimony, time may not permit all persons wishing to speak to be heard at this
meeting. Those who do speak may be asked to limit their remarks so that as many persons as possible can be heard.

This form is part of the public record for this meeting. S-001 (10/14/14)




THE FLORIDA SENATE

APPEARANCE RECORD (W
(Deliver BOTH copies of this form to the Senator or Senate Professional Staff conducting the meeting)
3/ g/1% 122

Mee‘[mg Date Bill Number (if applicable)

rope 10 12 R2[9%

Amendment Barcode (if applicable)
Name % D) Ste ’E\("\J\ < D‘P\p

Job Title_S¢miov U
Address (/é Vi% /40/M Phone 2.7 7L 1F3

Streét
1L H FC 2239( __ Email_bbess Eq L —
City State Zip

Speaking: For Against Information Waive Speaking: In Support LV Against

(The Chair will read this information into the record.)

Representing \A% Oc) ot d ;\\/\é,u%%'(\ NS NG, Q’ ?/()f /d a

~

Appearing at request of Chair: Yes

No Lobbyist registered with Legislature: [&] Ves No

While it is a Senate tradition to encourage public testimony, time may not permit all persons wishing to speak to be heard at this
meeting. Those who do speak may be asked to limit their remarks so that as many persons as possible can be heard.

This form is part of the public record for this meeting. S-001 (10/14/14)




The Florida Senate

BILL ANALYSIS AND FISCAL IMPACT STATEMENT

(This document is based on the provisions contained in the legislation as of the latest date listed below.)

Prepared By: The Professional Staff of the Committee on Banking and Insurance

BILL: CS/SB 496

INTRODUCER:  Banking and Insurance Committee and Senator Rader

SUBJECT: Insurance Guaranty Associations
DATE: March 5, 2019 REVISED:
ANALYST STAFF DIRECTOR REFERENCE ACTION
1. Matiyow Knudson Bl Fav/CS
2. AEG
3. AP

Please see Section IX. for Additional Information:

COMMITTEE SUBSTITUTE - Substantial Changes

Summary:

CS/SB 496 allows employees of the Florida Insurance Guaranty Association to adjust claims so
long as they hold, or have held in the past 10 years, licensure in Florida that allows for the
adjustment of claims. The bill allows certain employees of guaranty associations established by
states whose insurance regulators are members of the National Association of Insurance
Commissioners to adjust claims for the Florida Insurance Guaranty Association so long as the
employees have experience and training in adjusting claims.

The bill revises the method by which Florida’s Workers’ Compensation Insurance Guaranty
Association assessments are calculated against workers’ compensation insurers by the Office of
Insurance Regulation. The bill authorizes the Florida’s Workers’ Compensation Insurance
Guaranty Association to audit reconciliation reports from insurers regarding amounts collected
from policyholders.

The bill’s effective date is July 1, 2019.



BILL: CS/SB 496 Page 2

Il. Present Situation:
Guaranty Associations

Under federal law, insurance companies cannot file for bankruptcy.! Instead, they are either
rehabilitated or liquidated by their state of domicile. Florida law establishes the system for the
treatment of impaired or insolvent insurers? in Florida and sets up guaranty payments where
necessary.® Florida laws provides for guaranty associations to ensure policyholders of insolvent
insurers are protected with respect to insurance premiums paid and settlement of outstanding
claims, up to limits provided by law.* A guaranty association is a not-for-profit corporation
created by law and directed to protect policyholders from financial losses and delays in claims
payment and settlements due to the insolvency of an insurer.® Insurers are required to participate
in the guaranty associations as a condition of transacting insurance business in Florida. Florida
operates four guaranty associations including the Florida Insurance Guaranty Association
(FIGA)® and the Florida Workers’ Compensation Insurance Guaranty Association (FWCIGA).

Florida Insurance Guaranty Association (FIGA)

FIGA provides a “mechanism for the payment of covered claims under certain insurance policies
to avoid” delay and financial loss due to the financial insolvency of an insurer.? It issues
guaranty fund payments and provides related services for all lines of property and casualty
insurance with certain exceptions.® When a property and casualty insurer becomes insolvent,
FIGA takes over the claims of that insurer and pays the claims of its policyholders, ensuring that
policyholders are not left with unpaid claims. FIGA obtains funds to pay the claims of insolvent
insurers located in Florida from the liquidation of the assets of insolvent insurers by the Division
of Rehabilitation and Liquidation (the Division) in the Florida Department of Financial Services
(DFS) and from the liquidation of assets of insolvent insurers located outside Florida that
transact insurance business in Florida.'® If an insurer’s assets are insufficient to pay all claims,
FIGA can also issue post-insolvency assessments against property and casualty insurers to obtain
funds to pay the remaining claims.!!

When an insolvent insurer is liquidated in Florida, FIGA assumes the claims and is “deemed the
insurer to the extent of its obligation on...covered claims, and,...shall have all rights, duties,

111 U.S.C. 5. 109(b)(2).

2 An “insolvent insurer” means an insurer that was authorized to transact insurance in this state, either at the time the policy
was issued or when the insured event occurred, and against which an order of liquidation with a finding of insolvency has
been entered by a court of competent jurisdiction if such order has become final by the exhaustion of appellate review.

s. 631.904(4), F.S.

3 Chapter 631, F.S.

41d.

> See e.g., ss. 631.51 and 631.902, F.S.

6 Chapter 631, part I1, F.S.

" Chapter 631, part V, F.S.

8 Section 631.51, F.S.

% Section 631.52, F.S.

10 See s. 631.061, F.S. for grounds for liquidation. See s. 631.025, F.S., for an overview of persons subject to proceedings
initiated by the Division.

11 Section 631.57, F.S.
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defenses, and obligations of the insolvent insurer as if the insurer had not become insolvent.”*?

Additionally, FIGA has the right to employ the necessary staff to handle claims and perform
other duties for the association.!?

In general, when an insolvent insurer located in another state is liquidated, the claims in that state
are referred to its guaranty association for claims handling. However, FIGA handles claims that
exist on policies issued in Florida by insolvent foreign insurers.'*

Florida Workers’ Compensation Insurance Guaranty Association (FWCIGA)

FWCIGA “provides a mechanism for the payment of covered claims under chapter 440 to avoid”
delay and financial loss to claimants due to the insolvency of a workers’ compensation insurer.™
FWCIGA services workers’ compensation claims against insolvent workers’ compensation
insurers'® and self-insurance funds.!” When a workers’ compensation insurer or self-insurance
fund becomes insolvent, FWCIGA takes over the claims of that insurer and pays the claims of its
policyholders, ensuring that policyholders are not left with unpaid claims. Like FIGA, FWCIGA
is funded through the liquidation of insolvent insurers, including a portion of the estates of
insolvent insurers in other states. If the assets of the liquidated insurer are insufficient to pay
claims, FWCIGA in conjunction with the Office of Insurance Regulation (OIR), may order
assessments of workers’ compensation insurers and self-insurance funds writing workers’
compensation coverage in Florida.'® FWCIGA levied assessments from its inception in 1998
through 2005.%° It has not levied any assessments since 2005, but anticipates doing so effective
January 1, 2020.%°

Method of Assessment

In 2016, the method of assessment for FWCIGA was amended to be more consistent with the
method used to levy assessments on the other Florida guaranty associations.?* Since the 2016
amendments, the law has provided for two methods by which FWCIGA can collect assessments

214,

134,

14 A foreign insurer is one formed under the laws of any state, district, territory, or commonwealth of the United States other
than Florida. Section 624.06, F.S.

15 Section 631.902, F.S.

16 «“Insurer’ means an insurance carrier or self-insurance fund authorized to insure under chapter 440. For purposes of this
act, “insurer” does not include a qualified local government self-insurance fund, as defined in s. 624.4622, or an individual
self-insurer as defined in s. 440.385.” S. 631.904(5), F.S.

17 «Self-insurance fund’ means a group self-insurance fund authorized under s. 624.4621, a commercial self-insurance fund
writing workers’” compensation insurance authorized under s. 624.462, or an assessable mutual insurer authorized under

S. 628.6011. For purposes of this act, the term “self-insurance fund” does not include a qualified local government self-
insurance fund, as defined in s. 624.4622, an independent educational institution self-insurance fund as defined in

S. 624.4623, an electric cooperative self-insurance fund as described in s. 624.4626, or an individual self-insurer as defined in
s. 440.385.” S. 631.904(6), F.S.

18 Section 631.914, F.S.

1% Florida Workers’ Compensation Insurance Guaranty Association, Assessments, https://fwciga.org/assessments (last visited
Feb. 27, 2019).

2 Florida Workers” Compensation Guaranty Association, Bulletin 2019-1, https://fwciga.org/wp-
content/uploads/2019/01/Surcharge-Bulletin_sm.pdf (last visited Feb. 27, 2019). Pursuant to s. 631.914(4)(a), F.S., an insurer
may be exempted from an assessment if, in the opinion of OIR, the assessment would impair the solvency of the insurer.

2L Chapter 16-170, Laws of Fla.
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from workers’ compensation insurers and self-insurance funds.?> FWCIGA may choose to fund

an assessment by either of the following methods:?3

e Single payment, subject to true-up (pay and recover)?* — under this method, the insurer pays
the assessment to the FWCIGA and then recovers its payment from its insureds through
policy surcharges. The assessment payment is due and payable no earlier than 30 days
following written notice of the assessment order. For accounting purposes, the billed
surcharges are a receivable and an asset for the purposes of the National Association of
Insurance Commissioners’ Statement of Statutory Accounting Principles Number 42° and
would be recorded separately from the liability for OIR reports.

e Installment (collect and remit) — under this method, the insurer would bill the insured for the
surcharge as policies are written and remit the collected surcharges to the FWCIGA
quarterly.?

The insurer is required to submit a reconciliation report within 120 days following the end of the
12 month assessment recovery period showing the amount initially paid and the amount of the
surcharge collected.?” This results in a “true-up” of the actual assessment amount if the initial
calculation and payment was too low or too high.?

Calculation of Insurer Assessment Amount

OIR, upon certification of need by FWCIGA, levies assessments on each insurer “initially
estimated in the proportion that the insurer’s net direct written premiums” in Florida bear to the
total net direct premiums received in Florida by all workers’ compensation insurers during the
previous calendar year.?® The assessments levied against insurers and self-insurance funds are
computed based upon the net direct written premium amounts set forth in Florida for workers’
compensation insurance without consideration for any discount in premium or credit for
deductibles.*

The assessment is limited to 2 percent of an insurer’s or self-insurance fund’s net direct written
premium in any given calendar year.3! If the assessment is insufficient to meet FWCIGA’s
funding need for payments owing to claimants in a calendar year, then, upon certification by
FWCIGA, OIR shall levy assessments of up to an additional 1.5 percent of the insurer’s net
direct written premiums in Florida.®? Insurers and self-insurance funds must report to FWCIGA
the amount of initial payment or installment payments made to FWCIGA and the amount

22 See s. 631.914, F.S.

2 Seeid.

24 Section 631.914(1)(d), F.S.

National Association of Insurance Commissioners & The Center for Insurance Policy and Research, Statutory Accounting
Principles, http://www.naic.org/cipr_topics/topic_statutory accounting_principles.htm (last visited Feb. 27, 2015).
%6 Section 631.914(1)(d), F.S.

27 Section 631.914(1)(d)3., F.S.

8 d.

29 Section 631.914(1)(a), F.S.

0.

S d.

32 Section 631.914(1)(c), F.S.
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collected from policyholders.®® The reporting must occur within 120 days after the 12-month
assessment period and annually thereafter for 3 years.

Il. Effect of Proposed Changes:

Section 1 allows employees of the Florida Insurance Guaranty Association to adjust claims so
long as they hold, or have held in the past 10 years, licensure in Florida that allows for the
adjustment of claims. The bill also allows employees of guaranty association established by
states whose insurance regulators are members of the National Association of Insurance
Commissioners to adjust claims for Florida Insurance Guaranty Association so long as the
employees have experience and training in adjusting claims.

Section 2 revises the method by which assessments are levied against insurers and collected by
FWCIGA, by providing that an insurer shall fully recoup assessments by applying a uniform
surcharge percentage levied by OIR to all policies of the same kind or line as were considered by
OIR in determining the assessment liability of the insurer.

The bill provides the authority for FWCIGA to audit the reports from insurers regarding the
payments made to FWCIGA and the amounts collected from policyholders.

It provides that assessments paid by workers’ compensation insurers constitute advances of funds
to FWCIGA under certain circumstances to allow for proper accounting treatment. The bill
removes the word “net” from “net direct written premium” to use the more common workers’
compensation industry terminology of “direct written premium.”

V. Constitutional Issues:

A. Municipality/County Mandates Restrictions:
None.

B. Public Records/Open Meetings Issues:
None.

C. Trust Funds Restrictions:
None.

D. State Tax or Fee Increases:
None.

E. Other Constitutional Issues:

None.

33 Section 631.914(1)(a)d.3., F.S.
3 d.
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V.

VI.

VII.

VIII.

Fiscal Impact Statement:

A. Tax/Fee Issues:
None.

B. Private Sector Impact:
None.

C. Government Sector Impact:
None.

Technical Deficiencies:
None.

Related Issues:

None.

Statutes Affected:

This bill substantially amends section 631.914 of the Florida Statutes.

This bill creates section 631.576 of the Florida Statutes.
Additional Information:

A. Committee Substitute — Statement of Substantial Changes:
(Summarizing differences between the Committee Substitute and the prior version of the bill.)

CS by Banking and Insurance on March 4, 2019:

The CS:

e Allows employees of the FIGA to adjust claims so long as they hold or have held in
the past 10 years licensure in Florida that allows for the adjustment of claims.

e Requires out of state guaranty association employees contracted to adjust claims for
the FIGA must reside in states whose insurance regulators are members of the NAIC
and such employees must have experience and training in adjusting claims.

e Removes “large” deductibles and retrospectively rated policies from being excluded
for discount and states that no policy shall be discounted when calculating the
assessment amount.

e Reverts to current law that insurers must submit to the FWCIGA assessment
reconciliation reports annually for 3 years.

e Makes other cross referencing and technical changes.
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B. Amendments:

None.

This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate.
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LEGISLATIVE ACTION
Senate . House
Comm: RCS
03/04/2019

The Committee on Banking and Insurance (Rader) recommended the

following:
Senate Amendment (with title amendment)

Delete everything after the enacting clause
and insert:

Section 1. Section 626.8621, Florida Statutes, is created
to read:

626.8621 Adjustments by guaranty association employees.—

(1) An employee of the Florida Insurance Guaranty

Association, created under part II of chapter 631, may adjust

losses for the association if such employee holds, or has held
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within the past 10 years, licensure in this state which allows

for the adjustment of such losses.

(2) An employee of a guaranty association established by

another state and whose insurance regulators are members of the

National Association of Insurance Commissioners may adjust

losses for the Florida Insurance Guaranty Association. The

authorization for such employees to adjust losses must be

included in a contract with the Florida Insurance Guaranty

Association and the employee’s guarantee association or

association’s authorized representative. The Florida Insurance

Guaranty Association shall contract only for employees of other

state guaranty associations who maintain the appropriate

experience and training for adjusting such claims.

Section 2. Subsections (1), (2), and (3) of section
631.914, Florida Statutes, are amended to read:

631.914 Assessments.—

(1) (a) To the extent necessary to secure the funds for the
payment of covered claims, and also to pay the reasonable costs
to administer the same, the Office of Insurance Regulation, upon

certification by the board, shall levy assessments on each
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yea¥r. An insurer shall fully recoup assessments by applying the

uniform surcharge percentage levied by the office to all

policies of the same kind or line as were considered by the

office in determining the assessment liability of the insurer.

Assessments levied against insurers and self-insurance funds
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pursuant to this paragraph must be computed and levied on the

basis of the—full potiey premivmvatuwe—on the met direct written
~ ~
premium amount as set forth in the state for workers’

compensation insurance witheouwt——econsiderationof any appticable

A3+ £
L\, B Sy wy -

Hoseountor oere & bles. An insurer’s direct written

premium calculated for the purposes of determining the insurer’s

assessment or policyholder surcharge may not be reduced by any

discount or credit for deductibles in a policy or by any premium

adjustment to a retrospectively rated policy. Insurers and self-

insurance funds must report premiums in compliance with this

paragraph, and the association may audit the reports.

Assessments shall be remitted to and administered by the board
of directors in the manner specified by the approved plan of

operation and paragraph (d

levied against insurers and self-insurance funds shall not
exceed in any calendar year more than 2 percent of that
insurer’s met direct written premiums in this state for workers’
compensation insurance.

(c)-b)r The office shall levy the uniform surcharge

percentage on all policies of the same kind or line as were

considered by the office in determining the assessment liability

of the insurer. Member insurers shall collect policyholder

surcharges at a uniform percentage rate on new and renewal
policies issued and effective during the period of 12 months
beginning on January 1, April 1, July 1, or October 1, whichever

is the first day of the following calendar quarter as specified

in an order issued by the office direetinginsurers—topayan
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assessment—to—the—asseeiation. The policyholder surcharge may

not begin until 90 days after the board of directors certifies
the assessment.

(b)+e) If assessments otherwise authorized in paragraph (a)
are insufficient to make all payments on reimbursements then
owing to claimants in a calendar year,

by the board,

then upon certification
the office shall levy additional assessments of up
to 1.5 percent of the insurer’s met direct written premiums in
this state.

(d) The association may use an installment method to

require the insurer to remit the policyholder surcharge

assessment as premium is collected writtern or may require the
insurer to remit the assessment to the association before

s
collecting the policyholder surcharge. FH—theassessment—3is
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1. If the association elects to use the installment method,
the office may, in the order levying the assessment on insurers,

specify that the policyholder surcharge assessment is due and

payable gquarterly as premium is collected writtern throughout the

assessment year. Insurers shall collect policyholder surcharges

at a uniform percentage rate specified by order as described in

7.

the association and the office elect to use the installment

paragraph (c) Insurers are not required to advance funds if

option. Assessments levied under this subparagraph are paid
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after policyholder peliey surcharges are collected, and the

recognition of assets is based on actual premium collected
written offset by the obligation to the association.

2. If the association elects to require insurers to remit
the assessment before surcharging the policyholder, the
following shall apply:

a. The assessment remitted must be based on an estimate of

the assessment due based on the proportion of each insurer’s

direct written premium in this state for the preceding calendar

year as described in paragraph (a).

b.a+ The levy order shall provide each insurer so assessed
at least 30 days’ written notice of the date the initial
assessment payment is due and payable by the insurer.

c.b+ Insurers shall collect policyholder surcharges at a

uniform percentage rate specified by the order, as described in
paragraph (c) 4=)-.
d.e+ Assessments levied under this subparagraph and are

paid by an insurer constitute advances of funds from the insurer

to the association befere poltiey sureharges—arebilted and

result in a receivable for policyholder petiey surcharges to be

billed in the future. The amount of billed policyholder

surcharges, to the extent it is likely that it will be realized,
meets the definition of an admissible asset as specified in the
National Association of Insurance Commissioners’ Statement of
Statutory Accounting Principles No. 4. The asset shall be
established and recorded separately from the liability. If an
insurer is unable to fully recoup the amount of the assessment,
the amount recorded as an asset shall be reduced to the amount

reasonably expected to be recouped.
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127 3. Insurers must submit a reconciliation report to the

128 association within 120 days after the end of the 12-month

129 assessment period and annually thereafter for a period of 3

130 years. The report must indicate the amount of the initial

131 |payment or installment payments made to the association and the

132 amount of policyholder surcharges collected written premium

133 pursuant—teo—paragraph—+{a)r for the assessment year. If the

134 insurer’s reconciled assessment obligation is more than the

135 |amount paid to the association, the insurer shall pay the excess
136 |policyholder surcharges collected to the association. If the

137 insurer’s reconciled assessment obligation is less than the

138 initial amount paid to the association, the association shall
139 return the overpayment to the insurer.

140 (2) Policyholder surcharges collected Assessments—tevied

141 under this section are not premium and are not subject to any
142 premium tax, fees, or commissions. Insurers shall treat the

143 failure of an insured to pay policyholder assessment—related

144 surcharges as a failure to pay premium. An insurer is not liable
145 for any uncollectible policyholder assessment—-related surcharges

146 |levied pursuant to this section.

147 (3) Assessments levied under this section may be levied
148 only upon insurers. This section does not create a cause of
149 |action by a policyholder with respect to the levying of an
150 assessment or a policyholder’s duty to pay assessment-related

151 |policyholder surcharges.

152 Section 3. This act shall take effect July 1, 2019.
153

155 And the title is amended as follows:
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Delete everything before the enacting clause

and insert:

A bill to be entitled

An act relating to insurance guaranty associations;
creating s. 626.8621, F.S.; authorizing an employee of
the Florida Insurance Guaranty Association or an
employee of a guaranty association of another state to
adjust losses for the Florida Insurance Guaranty
Association i1if certain conditions are met; amending s.
631.914, F.S.; revising requirements for the Office of
Insurance Regulation in levying assessments on
workers’ compensation insurers; requiring such
insurers to recoup the assessments by applying a
certain surcharge percentage to certain policies;
providing that an insurer’s direct written premium may
not be reduced by certain amounts for the purposes of
determining insurer assessments or policyholder
surcharges; authorizing the Florida Workers’
Compensation Insurance Guaranty Association to audit
certain reports; revising requirements for remitting
policy surcharges and assessments; conforming cross-
references; providing that assessments paid by an
insurer constitute advances of funds to the
association under certain circumstances; revising
requirements for insurers’ reconciliation reports to
the association; revising construction; providing an

effective date.
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By Senator Rader

29-01191-19 2019496
A bill to be entitled

An act relating to insurance guaranty associations;
creating s. 631.576, F.S.; authorizing the Florida
Insurance Guaranty Association to authorize certain
employees to adjust losses for the association;
requiring such authorization to be included in a
contract; amending s. 631.914, F.S.; revising the
assessments levied by the Office of Insurance
Regulation on workers’ compensation insurers;
requiring such insurers to recoup the assessments by
applying a certain surcharge percentage to certain
policies; authorizing the Florida Workers’
Compensation Insurance Guaranty Association to audit
certain reports; revising requirements for remitting
assessments; conforming cross-references; providing
that assessments paid by an insurer constitute
advances of funds to the association under certain
circumstances; revising the requirements for the
insurers’ reconciliation reports to the Florida
Workers’ Compensation Insurance Guaranty Association;

revising construction; providing an effective date.
Be It Enacted by the Legislature of the State of Florida:
Section 1. Section 631.576, Florida Statutes, is created to

read:

631.576 Guaranty association employees; loss adjustment.—

The Florida Insurance Guaranty Association may authorize an

employee of any state guaranty association to adjust losses for
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the Florida Insurance Guaranty Association pursuant to this

part. The guaranty association’s employee is not required to be

licensed as an adjuster; however, the authorization for the

guaranty association’s employee to adjust losses must be

included in a contract between the Florida Insurance Guaranty

Association and the guaranty association or the guaranty

association’s authorized representative.

Section 2. Subsections (1), (2), and (3) of section
631.914, Florida Statutes, are amended to read:

631.914 Assessments.—

(1) (a) To the extent necessary to secure the funds for the
payment of covered claims, and also to pay the reasonable costs
to administer the same, the Office of Insurance Regulation, upon

certification by the board, shall levy assessments on each

. i . . . . ,
insurer imitiatt timated—In—the proportion—that the dnsurer
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year. An insurer shall fully recoup assessments by applying the

uniform surcharge percentage levied by the office to all

policies of the same kind or line as were considered by the

office in determining the assessment liability of the insurer.

Assessments levied against insurers and self-insurance funds
pursuant to this paragraph must be computed and levied on the

basis of the—full-peti premium—vaty 7 the met direct written

premium amount as set forth in the state for workers’
compensation insurance without consideration of any applicable

discount or credit for large deductibles or retrospectively

rated policies. Insurers and self-insurance funds must report
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premiums in compliance with this paragraph, and the association

may audit the reports. Assessments shall be remitted to and

administered by the board of directors in the manner specified

by the approved plan of operation and paragraph (d). Eaek
+ hall b 1 £ + 14 151 + £ +
& mert——shallt be auniform perecentage appiieabt Fe—n
a4 + S 3 £ h—3 1 X A
e ritten—premium fecach—insurer writingworker
mpeRsation—tnRsuran Assessments levied against insurers and

self-insurance funds shall not exceed in any calendar year more
than 2 percent of that insurer’s met direct written premiums in
this state for workers’ compensation insurance.

(c)+k}» Member insurers shall collect policyholder
surcharges at a uniform percentage rate on new and renewal
policies issued and effective during the period of 12 months
beginning on January 1, April 1, July 1, or October 1, whichever
is the first day of the following calendar quarter as specified

+ 3 1 +
TRE—TRSTreE Por =233

in an order issued by the office &+

to—the—= iatien. The policyholder surcharge may

+
=3 HeH

not begin until 90 days after the board of directors certifies
the assessment.

(b)+4e} If assessments otherwise authorized in paragraph (a)
are insufficient to make all payments on reimbursements then
owing to claimants in a calendar year, then upon certification
by the board, the office shall levy additional assessments of up
to 1.5 percent of the insurer’s aet direct written premiums in
this state.

(d) The association may use an installment method to

require the insurer to remit the policyholder surcharge

assessment as premium is collected weittern or may require the

insurer to remit the assessment to the association before
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1. If the association elects to use the installment method,
the office may, in the order levying the assessment on insurers,

specify that the policyholder surcharge assessment 1s due and

payable quarterly as premium is collected weitter throughout the
assessment year. Insurers shall collect policyholder surcharges
at a uniform percentage rate specified by order as described in
paragraph (c) -&). Insurers are not required to advance funds if
the association and the office elect to use the installment
option. Assessments levied under this subparagraph are paid
after policyholder pediey surcharges are collected, and the
recognition of assets is based on actual premium collected
written offset by the obligation to the association.

2. If the association elects to require insurers to remit
the assessment before surcharging the policyholder, the
following shall apply:

a. The assessment remitted must be based on an estimate of

the assessment due based on the proportion of each insurer’s

direct written premium in this state for the preceding calendar

year as described in paragraph (a).

b.a+ The levy order shall provide each insurer so assessed
at least 30 days’ written notice of the date the initial

assessment payment is due and payable by the insurer.
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c.b+ Insurers shall collect policyholder surcharges at a
uniform percentage rate specified by the order, as described in
paragraph (c) ).

d.e~ Assessments levied under this subparagraph and are

paid by an insurer constitute advances of funds from the insurer

to the association beferepeliey—surcharsg are—billed and

result in a receivable for policyholder pediey surcharges to be
billed in the future. The amount of billed policyholder
surcharges, to the extent it is likely that it will be realized,
meets the definition of an admissible asset as specified in the
National Association of Insurance Commissioners’ Statement of
Statutory Accounting Principles No. 4. The asset shall be
established and recorded separately from the liability. If an
insurer is unable to fully recoup the amount of the assessment,
the amount recorded as an asset shall be reduced to the amount
reasonably expected to be recouped.

3. Insurers must submit a reconciliation report to the
association within 120 days after the end of the 12-month
assessment period and annually thereafter for a period of 2 3
years. The report must indicate the amount of the initial
payment or installment payments made to the association and the
amount of policvholder surcharges collected written—premium
pursuvant—toparagraph—+a)> for the assessment year. If the
insurer’s reconciled assessment obligation is more than the

amount paid to the association, the insurer shall pay the excess
policyholder surcharges collected to the association. If the
insurer’s reconciled assessment obligation is less than the

initial amount paid to the association, the association shall

return the overpayment to the insurer.
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(2) Policyholder surcharges collected Assessments—tevied

under this section are not premium and are not subject to any
premium tax, fees, or commissions. Insurers shall treat the

failure of an insured to pay policyholder = sment—retated

surcharges as a failure to pay premium. An insurer is not liable

for any uncollectible policyholder = ment-related surcharges

levied pursuant to this section.

(3) Assessments levied under this section may be levied
only upon insurers. This section does not create a cause of
action by a policyholder with respect to the levying of an
assessment or a policyholder’s duty to pay assessment-related
policyholder surcharges.

Section 3. This act shall take effect July 1, 2019.
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COMMITTEE SUBSTITUTE - Substantial Changes

Summary:

CS/SB 626 revises provisions relating to the Florida Life and Health Insurance Guaranty
Association (association)! and the Florida Health Maintenance Organization Consumer
Assistance Plan (HMOCAP).2 In response to recent long-term care insurer insolvencies, the bill
incorporates some recent changes made to a National Association Insurance Commissioners’
model act and additional recommendations of stakeholders. The bill:

e Expands the assessment base of the association to fund long-term care insurer impairments
and insolvencies by including health maintenance organizations (HMOs), life insurers, and
annuity insurers. Any assessments related to a long-term care insurance would be allocated
50 percent to accident and health member insurers and HMQOs, and the remaining 50 percent
to life and annuity member insurers. Total assessments on member insurers and HMOs is
capped at 0.5 percent of premiums per year. Currently, only health insurers are assessed.

e Exempts any nonprofit HMO from the long-term care insurance assessment if it operates
only in Florida and has statutory capital and surplus of less than $200 million as of
December 31 of the year preceding the year in which the assessment is made.

e Increases the number of directors on the association’s board by requiring that one director be
a member director of the HMOCAP.

! The purpose of the association is to protect policyholders against failure in the performance of contractual obligations under
life and health insurance policies and annuity contracts due to the impairment or insolvency of the member insurer that issued
the policies or contracts.

2 The purpose of the HMOCAP is to protect subscribers enrolled with HMOs, subject to certain limitations, against the failure
of their HMO to perform its contractual obligations due to its insolvency.
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The bill will have an indeterminate negative impact for corporate income tax and an
indeterminate positive impact for the insurance premium tax on a recurring basis.

Il Present Situation:
Long-term Care

People need long-term care when they are unable to take of themselves. Long-term care services
may include assistance with activities of daily living, home health care, respite care, hospice
care, adult day care, or care in an assisted living facility or nursing home. Current estimates
suggest the annual costs of care in a nursing home are $85,000, and home health care can cost
upwards of $25,000 per year. The demand for long-term care has increased significantly, as
people live longer and the U.S. population ages.®

Insurer Insolvency

States primarily regulate insurance companies, and the state of domicile serves as the primary
regulator for insurers. In Florida, the Office of Insurance Regulation (OIR) licenses and regulates
the activities of insurers and other risk-bearing entities.* The OIR monitors the solvency of
insurers, examines insurers, and takes administrative action, if necessary.®

Federal law provides that insurance companies may not file for bankruptcy.® Instead, the state
through the Division of Rehabilitation and Liquidation of the Department of Financial Services
(DFS) is responsible for rehabilitating or liquidating an insurer.” If an insurer is found to be
insolvent and is ordered to be liquidated by a court, a receiver takes over the insurer under court
supervision and processes the assets and liabilities through liquidation. Generally, once an
insurance company is liquidated, an insurance guaranty association becomes liable for the policy
or contract obligations of the liquidated insurance company. Insurance guaranty funds are
designed to protect policyholders of liquidated insurers from financial losses and delays in claim
payments, up to limits provided by law. The Florida Legislature has created five guaranty funds.®

3 National Association of Insurance Commissioners, Long Term Care Insurance Fact Sheet, May 2018, available at
https://www.naic.org/documents/consumer_alert_ltc.htm (last viewed Feb. 27, 2019). Life expectancy after age 65 is now
19.4 years. From 2015 to 2055, the number of people aged 85 and older is expected to almost triple from over six million to
over 18 million.

4 Section 20.121(3), F.S.

% Part VI, ch. 624, F.S.

® The Bankruptcy Code expressly provides that "a domestic insurance company" may not be the subject of a federal
bankruptcy proceeding. 11 U.S.C. s. 109(b)(2). The exclusion of insurers from the federal bankruptcy court process is
consistent with federal policy generally allowing states to regulate the business of insurance. See 15 U.S.C. ss. 1011- 1012.
7 Sections 631.051 and 631.061, F.S. Chapter 631, F.S., governs the receivership process for insurance companies in Florida.
8 See parts 11-V of ch. 631, F.S. and s. 440.385, F.S. (The Florida Insurance Guaranty Association, Florida Life and Health
Insurance Guaranty Association, Florida Health Maintenance Organization Consumer Assistance Plan, Florida Workers’
Compensation Insurance Guaranty Association, and the Florida Self-Insurers Guaranty Association, respectively.)
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Florida Life and Health Insurance Guaranty Association

Part Il of ch. 631, F.S., governs the powers and duties of the Florida Life and Health Insurance
Guaranty Association (association).® The association services covered policies and contracts,
collects premiums, and pays valid claims.® All insurers authorized to write life insurance
policies, health insurance policies, supplemental contracts, and annuity contracts (with
exceptions) in Florida are required, as a condition of doing business in this state, to be member
insurers of the association.!* Currently, the association does not provide coverage for or assess
health maintenance organizations.?

The association’s aggregate liability with respect to one life may not exceed the following:
e Life Insurance Death Benefit: $300,000 per insured life.

e Life Insurance Cash Surrender: $100,000 per insured life.

e Health Insurance or Long-term Care Insurance Claims: $300,000 per insured life.

e Annuity Cash Surrender: $250,000 for deferred annuity contracts per contract owner.
e Annuity in Benefit: $300,000 per contract owner.®

The board of directors of the association must be composed of not fewer than five but not more
than nine member insurers.’* At least one member of the board must be a domestic insurer.™ The
member insurers elect the members of the board, and the members of the board are subject to the
approval of the DFS. In approving or appointing members to the board the DFS must consider
whether all member insurers are represented fairly.

The association has three operating accounts: health insurance, life insurance, and annuity for
purposes of administration and assessments.'® The association may impose Class A assessments
for administrative costs 1’ and Class B assessments to administer its duties relating to impaired or
insolvent insurers.'® Class B assessments are calculated based on the premiums collected by each
assessed member insurer on policies or contracts covered for each account in proportion to
premiums collected by all assessed member insurers for the three most recent years. Florida law
limits assessments on a member insurer to a maximum of one percent of the sum of the insurer’s
written premium in Florida regarding business covered by the account received during the three
calendar years preceding the year in which the assessment is made, divided by three.*®

%1n 1979, the Florida Legislature enacted provisions of the National Association of Insurance Commissioners’ Life and
Health Insurance Guaranty Association Model Act, which created FLAHIGA. Ch. 79-189, L.O.F. The National Association
of Insurance Commissioners (NAIC) is a voluntary association of insurance regulators from all 50 states. The NAIC
coordinates regulation and examination of multistate insurers, provides a forum for addressing major insurance issues, and
promotes uniform model laws among the states.

10 See association’s website available at http://www.flahiga.org/aboutus.cfm (last viewed Feb. 18, 2019).

11 Sections 631.713 and 631.715, F.S.

12 Section 631.713(3)(e), F.S.

13 Section 631.717(9), F.S. FLAHIGA, Frequently Asked Questions, available at https://www.flahiga.org/FAQ (last viewed
Feb. 28, 2019).

14 Section 631.716(1), F.S.

15 Section 624.06, F.S.

16 Section 631.715(2), F.S.

17 Section 631.718(2) and (3), F.S.

8 1d.

19 Section 631.718(5), F.S.
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Member insurers of the association may offset the amount of an assessment against the insurance
premium tax or corporate income tax.?’ The credit may be taken in an amount of 5 percent of the
assessments for each of the 20 years following the year in which the assessment was paid.?
Health Maintenance Organization Consumer Assistance Plan (HMOCAP)

Part IV of ch. 631, F.S., creates the Florida Health Maintenance Organization Consumer
Assistance Plan. The purpose of the HMOCAP is to protect subscribers of commercial HMOs
against the risk of harm resulting from an HMO’s insolvency. All HMOs authorized in Florida
are required to be members.?2 The board of directors of the HMOCAP must consist of at least
five and not more than nine persons.?® Member HMOs select board members, and the board
members are subject to approval by the DFS. Coverage by the HMOCAP?* ceases 6 months after
the date of the insolvency; once the HMOCAP has provided $300,000 in covered benefits; or
when a subscriber obtains coverage with another HMO or health insurer.

To provide funds for the administration of the plan and the payment of claims, the plan may
assess members of the plan to fund claims paid by the plan.?® Assessments against member
HMOs are levied as a percentage of annual earned premium revenue for non-Medicare and non-
Medicaid contracts. The assessment in any calendar year may not exceed 0.5 percent of each
member HMO’s annual earned premium revenue for non-Medicare and non-Medicaid
contracts.?

Section 631.828, F.S., allows a member HMO to offset against its corporate income tax liability
or other liabilities, on an individual or consolidated basis, as applicable, any assessments
described in s. 631.819, F.S. The credit may be taken to the extent of 20 percent of the amount of
such assessment for each of the 5 calendar years following the year in which such assessment
was paid.

Long-term Care Insurance and Insolvencies

Many individuals buy long-term care insurance policies?’ to help pay for some of their long-term
care needs. Despite the growing long-term care need, the number of long-term care insurance
policies have fallen from 754,000 in 2002 to 129,000 in 2014. The number of insurers offering
the coverage has declined from about 100 in 2002 to about a 12 today.?® This may be attributable
to the premium rates for newly issued policies increasing as the remaining issuers of existing

20 Section 631.72, F.S.

2 d.

22 Section 631.815, F.S.

23 Section 631.816, F.S.

24 Section 631.817, F.S.

5 Section 631.819, F.S.

26 Section 631.819(3), F.S.

27 In Florida, a long-term care insurance policy is any insurance policy or rider advertised, marketed, offered, or designed to
provide coverage on an expense-incurred, indemnity, prepaid, or other basis for one or more necessary or medically
necessary diagnostic, preventive, therapeutic, curing, treating, mitigating, rehabilitative, maintenance, or personal care
services provided in a setting other than an acute care unit of a hospital. Section 627.9404, F.S.

2 NAIC, Long-term Care Challenges, Jan. 14, 2019, available at https://www.naic.org/cipr_topics/topic_long_term_care.htm
(last viewed Feb. 10, 2019).
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policies have refined their pricing due to inaccurate pricing assumptions relating to claim costs,
mortality, interest rates, and policy lapses, which lead to an underpriced product.

Funding Claims of Insolvent Insurers

In 2017, Penn Treaty,?® which was domiciled in Pennsylvania, was liquidated. The insurer wrote
approximately 75,000 (primarily long-term care insurance) policies.*® The insolvency is expected
to be the second-largest insolvency in insurance guaranty fund history (the largest for an accident
and health insurer).3! As of December 31, 2018, there were 7,468 in-force policies in Florida.®

According to the National Association of Insurance Commissioners (NAIC), all states regulate
long-term care insurance as health insurance.® The Penn Treaty insolvency resulted in health
insurers bearing the majority of the assessments because long-term care insurance is classified as
health insurance. Life insurers, however, wrote the majority of long-term care insurance
premiums. In Florida, health insurers have paid almost $336 million in assessments for the Penn
Treaty insolvency.®* The estimated actuarial liability on December 31, 2018, which is subject to
change, was $110 million.®®

NAIC Life and Health Insurance Guaranty Association Model Act

To address concerns with guaranty fund coverage and assessments for any future long-term care
insurer insolvency, the NAIC modified the Life and Health Insurance Guaranty Association
Model Act to expand the assessment base to include HMOs, life and annuity insurers for funding
long-term care insurer insolvencies and impairments. Assessments for long-term care
impairments and insolvencies are allocated equally between the life and health accounts. The
NAIC clarifies the authority of the guaranty associations to adjust rates and coverage in the case
of liquidation. Further, the NAIC clarifies that federal programs, such as Medicare and Medicaid,
are excluded from the assessment base. Life and annuity policies with long-term care insurance
riders are considered the same as the underlying product, not as a health insurance product.

Il. Effect of Proposed Changes:

Florida Association of Life and Health Guaranty Association (association)
(Sections 1-7)

Section 1 amends s. 631.713, F.S., to revise application of this part and subject health
maintenance organizations (HMOSs) to Class B assessments for long-term care insurer
impairments or insolvencies. Currently, HMOs are exempt from assessments by the association.
The section exempts long-term care any portion of a policy or contract, including a rider from

29 Penn Treaty collectively includes Penn Treaty Network America Insurance Company and its affiliate, American Network
Insurance Company.

30 National Organization of Life and Health Insurance Guaranty Associations (NOLHGA), Guaranty System to Provide
Safety Net for Policyholders of Penn Treaty/American Network Insurance Companies, Mar. 1, 2017) available at
https://www.nolhga.com/resource/file/NOLHGAPennTreatyPressReleaseFINAL.pdf (last viewed Feb. 20, 2019).

31 Chicago Fed Letter, The risks of pricing new insurance products: The case of long-term care, 2018 Number 397.

32 Correspondence from FLAHIGA, Feb. 24, 2019, on file with Senate Banking and Insurance Committee.

33 NAIC and NOLHGA, State of the U.S. long-term care insurance industry, March 30, 2017.

3 Assessments paid from 2015 to 2019. Correspondence on file with the Senate Committee on Banking and Insurance.

% d.
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the interest rate cap for calculating the liability of FLAHIGA for long-term care insurance
policies of impaired or insolvent insurers. The section clarifies that the association does not
provide coverage for federal programs (Medicare, Medicaid, or Children’s Health Insurance
program)®® and certain structured settlement annuity benefits.

Section 2 amends s. 631.714, F.S., to provide that the term, “long-term care assessment
obligations,” means long-term care impairment and insolvency assessment obligations of the
association, which are subject to assessment pursuant to s. 631.715(2)(a)1. and 631.718(3)(b),
F.S., in coordination with the HMOCAP. The section clarifies that all other obligations other
than long-term care assessments are obligations of the association without contribution or
involvement of the HMOCAP.

Section 3 amends 631.716, F.S., to revise the board of directors for the association by increasing
the maximum number of members from nine to 11. One member of the HMOCAP board of
directors, or alternate, must serve on the association’s board of directors as a non-member insurer
board representative, and has the right to attend all board meetings and has full voting rights on
all issues. The association board of directors must confirm, subject to approval by DFS, the
HMOCAP member.

Section 4 amends s. 631.717, F.S., to revise the powers and duties of the association. The section
provides that, in the event of a long-term care insurer impairment or insolvency, the association
is required to coordinate its activities with the HMOCAP, including the development of any plan
for administering the impairment or insolvency. Further, the association is required to share
information, including data, with and assist, if applicable, the HMOCAP with the administration
and collection of member HMO assessments for long-term care insurer impairments or
insolvencies.

The section clarifies that the association’s maximum coverage for long-term care policies is
$300,000, and that any portion of a long-term care rider to a life insurance policy or annuity
contract is considered the same type of benefit as the base life insurance policy or annuity
contract to which the rider relates. The section also provides technical changes.

The association is authorized to file with the OIR for actuarially justified rate or premium
increases for any policy or contract for which it provides coverage under part Il of ch. 631, F.S.,
if certain conditions are met. The approval authority for the association to issue certain
alternative policies or contracts is changed from the receivership court to the DFS. The
association is authorized to reissue policies or contracts.

Section 5 amends s. 631.718, F.S., to establish an assessment methodology for long-term care
insurer insolvencies and impairments that is subject to approval by the DFS. The methodology
must provide for 50 percent of the assessment to be allocated to accident and health member
insurers and 50 percent to be allocated to life and annuity member insurers. The accident and

3 The program, established pursuant to Title XXI of the U.S. Social Security Act, is a program administered by the United
States Department of Health and Human Services that provides matching funds to states for health insurance to families with
children.
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health members’ share of the assessment is calculated by including the assessable premiums of
member HMOs of the HMOCAP.

The total assessment for long-term care impairments or insolvencies upon a member insurer or
member HMO may not exceed 0.5 percent in any one calendar year the sum of the member
insurer or member HMO premiums written in Florida covered by the account received during the
calendar year preceding the year in which the assessment is made. If this information is
unavailable, the member insurers of the association or the member HMOs of the HMOCAP may
use other premium information.

Section 6 amends s. 631.721, F.S., to require the association to revise its plan of operation to
provide for the coordination of efforts between the association and the HMOCAP in regards to
assessments for long-term care insurer impairments or insolvencies.

Section 7 creates s. 631.738, F.S., relating to applicability as to certain member insurers and
HMOs, to exempt any member insurer from long-term care assessment obligations if the member
insurer has been adjudged insolvent by a court of competent jurisdiction, or has been determined
insolvent by the DFS on or before the effective date of this act. The section also exempts any
nonprofit HMO from the assessment if it operates only in Florida and has statutory capital and
surplus of less than $200 million as of December 31 of the year preceding the year in which the
assessment is made.

Health Maintenance Organization Consumer Assistance Plan (HMOCAP)
(Sections 8-12)

Sections 8-11 amend ss. 631.816, 631.818, 631.819, and 631.820, F.S. The HMOCAP is

required to designate one representative to serve on the association’s board of directors, subject

to approval by the DFS. In the event of a long-term care insurer impairment or insolvency, the

HMOCAP must:

e Collect and transmit all information requested by the association to determine the appropriate
assessment base;

e Levy and collect assessments from member HMOs;

e Coordinate the administration and collection of member assessments with the association
insolvency;

e Issue a certificate of contribution to each member HMO paying a long-term care insurer
assessment; and

e Reuvise the plan of operations by including procedures for coordinating the administration and
collection of member HMO assessments with the association.

Section 12 amends s. 631.821, to provide a technical conforming change.

Section 13 directs the Division of Law Revision to replace the phrase, “effective date of this act”
wherever it occurs in this act with the date this act becomes law.

Section 14 provides this bill will take effect upon becoming a law.
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V.

Constitutional Issues:

A.

Municipality/County Mandates Restrictions:
None.

Public Records/Open Meetings Issues:
None.

Trust Funds Restrictions:

None.

State Tax or Fee Increases:

None.

Other Constitutional Issues:

None.

Fiscal Impact Statement:

A.

Tax/Fee Issues:
None.
Private Sector Impact:

The expansion of the assessment base will provide access to more funds for the payment
of policyholder claims in a more expedient manner.

For future impairments or insolvencies of long-term care insurers, life and annuity
insurers and HMOs would be subject to assessments. The bill exempts any nonprofit
HMO operating only in Florida that has statutory capital and surplus of less than $200
million, as of December 31 of the year preceding the year the assessment is made, from
the assessment obligation.

Subject to certain conditions, assessments may offset insurance premium tax liabilities or
corporate income tax liabilities. Currently only health insurers are subject to assessments.
This would expand the assessment base, and potentially reduce future assessments for
health insurers.

Government Sector Impact:

According to the Revenue Estimating Conference, any impact of the bill is dependent
upon future insolvencies and the size and timing of future assessments. The bill is
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VI.

VII.

VIII.

expected to have an indeterminate negative fiscal impact for corporate income tax and an
indeterminate positive for the insurance premium tax on a recurring basis.*’

Technical Deficiencies:

Section 7 of the bill provides that DFS or OIR may determine whether an insurer is impaired.
The OIR makes the initial determination on whether an insurer is impaired.

Section 7 exempts “any nonprofit health maintenance organization that operates only in this
state” and meets certain capital and surplus requirements. The section could be clarified by
amending it to exempt “any member nonprofit member health maintenance organization of the
Florida Health Maintenance Organization Consumer Assistance Plan transacting business only in
this state...”

Related Issues:

The National Association of Insurance Commissioners’ Life and Health Insurance Guaranty
Association Model Act does not provide an assessment exemption for nonprofit entities that meet
certain capital or surplus requirements.

However, ss. 631.718 and 631.819, F.S., authorize the association and the HMOCAP,
respectively, to defer temporarily, in whole or in part, the assessment of a member if, in the
opinion of the board, payment of an assessment would endanger the ability of the insurer or
HMO to fulfill its contractual obligations.

Statutes Affected:

This bill substantially amends the following sections of the Florida Statutes: 631.713, 631.714,
631.716, 631.717, 631.718, 631.721, 631.816, 631.818, 631.819, 631.820, and 631.821.
This bill creates the section 631.738 of the Florida Statutes.

Additional Information:

A. Committee Substitute — Statement of Substantial Changes:
(Summarizing differences between the Committee Substitute and the prior version of the bill.)

CS by Banking and Insurance on March 4, 2019:

The CS:

e Exempts any nonprofit HMO from the assessment if it operates only in Florida and
has statutory capital and surplus of less than $200 million as of December 31 of the
year preceding the year in which the assessment is made; and

e Provides technical, clarifying changes.

B. Amendments:

None.

37 Revenue Estimating Conference, Insurance Premium Tax/Corporate Income Tax, SB 626, Feb. 15, 2019, available at
http://edr.state.fl.us/Content/ (last viewed Feb. 24, 2019).
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LEGISLATIVE ACTION
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03/05/2019

The Committee on Banking and Insurance (Brandes) recommended the

following:
Senate Amendment (with title amendment)

Delete everything after the enacting clause
and insert:

Section 1. Subsection (3) of section 631.713, Florida
Statutes, 1is amended to read:

631.713 Application of part.—

(3) This part does not apply to:

(a) That portion or part of a variable life insurance

contract or variable annuity contract not guaranteed by an
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(b) That portion or part of any policy or contract under

insurer.

which the risk is borne by the policyholder.

(c) Any policy or contract or part thereof assumed by the
impaired or insolvent insurer under a contract of reinsurance,
other than reinsurance for which assumption certificates have
been issued.

(d) Fraternal benefit societies as defined in s. 632.601.

(e) Health maintenance organizations, except for

assessments levied pursuant to ss. 631.715(2) (a)l.,

631.718(3) (b), and 631.819(2) (c) for long-term care insurer

impairments or insolvencies insuranece.

(f) Dental service plan insurance.

(g) Pharmaceutical service plan insurance.

(h) Optometric service plan insurance.

(1) Ambulance service association insurance.

(J) Preneed funeral merchandise or service contract
insurance.

(k) Prepaid health clinic insurance.

(1) Any annuity contract or group annuity contract that is
not issued to and owned by an individual, except to the extent
of any annuity benefits:

1. Guaranteed directly and not through an intermediary to
an individual by an insurer under such contract or certificate;

2. Under an annuity issued by an insurer under 26 U.S.C. s.
408 (b); or

3. Under an annuity issued by an insurer and held by a

custodian or trustee in accordance with 26 U.S.C. s. 408 (a).
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This paragraph applies to every insolvency regardless of its
date of inception, and an assessment base may not include
premiums for such excluded products.

(m) Any federal employees’ group policy or contract that,
under 5 U.S.C. s. 8909(f), is prohibited from being subject to
an assessment under s. 631.718.

(n) Except as provided in this paragraph, a portion of a

policy or contract, to the extent that the rate of interest on
which the policy or contract is based, or the interest rate,
crediting rate, or similar factor determined by use of an index
or other external reference stated in the policy or contract
employed in calculating returns or changes in value:

1. Averaged over the period of 4 years immediately
preceding the date on which the member insurer becomes an
impaired or insolvent insurer under this part, whichever is
earlier, exceeds the rate of interest determined by subtracting
2 percentage points from Moody’s Corporate Bond Yield Average
averaged for that same 4-year period or for such lesser period
if the policy or contract was issued less than 4 years before
the member insurer becomes an impaired or insolvent insurer
under this part, whichever is earlier; and

2. On and after the date on which the member insurer
becomes an impaired or insolvent insurer under this part,
whichever is earlier, exceeds the rate of interest determined by
subtracting 3 percentage points from the most current version of

Moody’s Corporate Bond Yield Average.

This paragraph does not apply to any portion of a policy or

contract, including a rider, which provides long-term care or
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any other health insurance benefit.

(0) A portion of a policy or contract to the extent the
policy or contract provides for interest or other changes in
value to be determined by the use of an index or other external
reference stated in the policy or contract, but which has not
been credited to the policy or contract, or as to which the
policy or contract owner’s rights are subject to forfeiture, as
of the date the member insurer becomes an impaired or insolwvent
insurer under this part. However, if the interest or change in
value is credited less frequently than annually as determined by
using the procedures defined in the policy or contract, interest
or change in value shall be credited by using the procedure
defined in the policy or contract as if the contractual date of
crediting interest or changing values was the date of impairment
or insolvency, whichever is earlier, and shall not be subject to
forfeiture.

(p) A policy or contract providing any hospital, medical,
prescription drug, or other health care benefits pursuant to

Title XVIII (Medicare), Title XIX (Medicaid), or Title XXI (the

Children’s Health Insurance Program) of the Social Security Act

t+—C—or—part—b or any regulations promulgated

thereunder issuecdpursuvant—+to Mediecare PortC—orPartDb.

(q) Structured settlement annuity benefits to which a

payee, or a beneficiary if the payee is deceased, has

transferred his or her rights in a structured settlement

factoring transaction, as that term is defined in 26 U.S.C. s.
5891 (c) (3) (A) .

Section 2. Present subsections (7) through (10) of section

631.714, Florida Statutes, are redesignated as subsections (8)
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through (11), respectively, and a new subsection (7) is added to
that section, to read:
631.714 Definitions.—As used in this part, the term:

(7) “Long-term care assessment obligations” means the long-

term care impairment and long-term care insolvency assessment

obligations of the association which are subject to assessment
pursuant to ss. 631.715(2) (a)l. and 631.718(3) (b) in

coordination with the Florida Health Maintenance Organization

Consumer Assistance Plan, through a methodology provided in the

association’s plan of operation. All obligations other than

long-term care assessment obligations are subject to assessment

exclusively by the association in accordance with s.

631.718(2) (b) and (3) (c), without contribution or involvement of

the Florida Health Maintenance Organization Consumer Assistance

Plan.

Section 3. Subsection (1) of section 631.716, Florida
Statutes, is amended to read:

631.716 Board of directors.—

(1) (&) The board of directors of the association shall have

at least 9, but no more than 11, members. The members shall be

comprised of nmet—fewer—thanfive nor more—thannine member
insurers+ serving terms as established in the plan of operation

and 1 Florida Health Maintenance Organization Consumer

Assistance Plan director confirmed pursuant to paragraph (b),

who shall be a nonmember-insurer board representative. At all

times, at least 1 eme member of the board must sheadd be a

domestic insurer as defined in s. 624.06(1). The members of the

board who are member insurers shall be elected by member

insurers, subject to the approval of the department.
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(b) The board shall confirm, subject to the approval of the

department, the Florida Health Maintenance Organization Consumer

Assistance Plan director. The director confirmed to the board

must be designated by the Florida Health Maintenance

Organization Consumer Assistance Plan’s board of directors to

serve on the board and represent the interests of the Florida

Health Maintenance Organization Consumer Assistance Plan and its

board of directors. An individual serving as a Florida Health

Maintenance Organization Consumer Assistance Plan director on

the board must be a member of the Florida Health Maintenance

Organization Consumer Assistance Plan board of directors. The

Florida Health Maintenance Organization Consumer Assistance Plan

director, or his or her alternate, has the right to be present

at all meetings of the board and has full voting rights on all

issues.
(c) A vacancy on the board shall be filled for the

remaining period of the term by a majority vote of the remaining

board members, subject to the approval of the department. Prier
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Section 4. Present subsections (9) through (12) of section
631.717, Florida Statutes, are redesignated as subsections (12)

through (15), respectively, new subsections (9), (10), and (11)
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are added to that section, subsections (2) and (3), paragraph
(c) of present subsection (9), and paragraph (g) of present
subsection (12) are amended, and paragraph (h) is added to
present subsection (12) of that section, to read:

631.717 Powers and duties of the association.—

(2) If a domestic insurer is an insolvent insurer, the
association shall, subject to the approval of the department:

(a) Guarantee, assume, reissue, or reinsure, or cause to be
guaranteed, assumed, reissued, or reinsured, the covered
policies of persons referred to in s. 631.713(2); and

(b) Provide moneys, pledges, notes, guarantees, or other
means that are proper and reasonably necessary to implement
paragraph (a) in order to assure payment of the contractual
obligations of the insolvent insurer with regard to persons
referred to in s. 631.713(2).

(3) If a foreign or alien insurer is an insolvent insurer,
the association shall, subject to the approval of the
department:

(a) Guarantee, assume, reissue, or reinsure, or cause to be
guaranteed, assumed, reissued, or reinsured, the covered
policies of residents of this state; and

(b) Provide moneys, pledges, notes, guarantees, or other
means that are proper and reasonably necessary to implement
paragraph (a) in order to assure payment of the contractual
obligations of the insolvent insurer with regard to persons

referred to in s. 631.713(2).

However, this subsection does not apply when the department has

determined that the foreign or alien insurer’s domiciliary
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jurisdiction or state of entry provides, by statute, protection
substantially similar to that provided by this part for
residents of this state.

(9) For purposes of this part, benefits provided by a long-

term care rider to a life insurance policy or annuity contract

are considered the same type of benefits as the base life

insurance policy or annuity contract to which the rider relates.

(10) In the event of a potential long-term care insurer

impairment or insolvency, the association shall coordinate its

activities with the Florida Health Maintenance Organization

Consumer Assistance Plan, including the development of any plan

for handling the administration of the impairment or insolvency.

(11) The association shall share information, including

data, with and assist, as applicable, the board of directors of

the Florida Health Maintenance Organization Consumer Assistance

Plan with the administration and collection of member health

maintenance organization assessments for long-term care insurer

impairments or insolvencies pursuant to ss. 631.715(2) (a)l.,
631.718(3) (b), 631.818(2), and 631.819(2) (c).
(12)49)> The association’s liability for the contractual

obligations of the insolvent insurer must be as great as, but no
greater than, the contractual obligations of the insurer in the
absence of such insolvency, unless such obligations are reduced
as permitted by subsection (4), but the aggregate liability of
the association with respect to one life shall not exceed the
following:

(c) For all other benefits, including in long-term care

policies, $300,000, including cash values, except as provided in

paragraph (d).
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In no event is the association liable for any penalties or
interest.
(15) 2>

(g) In carrying out its duties in connection with

guaranteeing, assuming, reissuing, or reinsuring policies or

contracts under subsections (2) and (3), the association may,

subject to approval of the department reeeivership—eourt, issue

an alternative policy or contract to substitute coverage for a

policy or contract providing £hat—prevides an interest rate,
crediting rate, or similar factor that was determined by use of
an index or other external reference stated in the policy or
contract and employed in calculating returns or changes in value

terpativepoliey—oer—<oentract. In lieu of the

7
L@ g =y

by—issuing—an
index or other external reference provided for in the original
policy or contract, the alternative policy or contract must
provide for a fixed interest rate, payment of dividends with
minimum guarantees, or a different method for calculating
interest or changes in value. In such case:

1. There is no requirement for evidence of insurability,
waiting period, or other exclusion that would not have applied
under the replaced policy or contract.

2. The alternative policy or contract shall be
substantially similar to the replaced policy or contract in all
other material terms.

(h) In accordance with the terms and conditions of the

policy or contract, the board may directly file for actuarially

justified rate or premium increases for any policy or contract

for which it provides coverage under this part.
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Section 5. Paragraph (b) of subsection (3), paragraph (a)
of subsection (5), and subsection (8) of section ©631.718,
Florida Statutes, are amended to read:

631.718 Assessments.—

(3)

(b)1l. The amount of any Class B assessment, except for

assessments related to long-term care insurance, must shatdt be

allocated for assessment purposes among the accounts pursuant to
an allocation formula, which may be based on the premiums or
reserves of the impaired or insolvent insurer.

2. The amount of the Class B assessment for long-term care

insurance written by the impaired or insolvent insurer must be

allocated according to a methodology included in the plan of

operation and approved by the department. The methodology must

provide for 50 percent of the assessment to be allocated to

accident and health member insurers and 50 percent to be

allocated to life and annuity member insurers.

3. For the purposes of the methodology outlined in

subparagraph 2. and included in the plan of operation, the

accident and health member insurers’ share of the assessment

must be calculated by including the assessable premiums of

member health maintenance organizations of the Florida Health

Maintenance Organization Consumer Assistance Plan.

(5) (a)1l. The total of all assessments upon a member insurer
for each account may not in any one calendar year exceed 1
percent of the sum of the insurer’s premiums written in this
state regarding business covered by the account received during
the 3 calendar years preceding the year in which the assessment

is made, divided by three. If premium information for the 3-year
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272 |period is not reasonably available for each member insurer, the
273 association may use any reasonably available premium
274 information.

275 2. For long-term care insurer impairments and insolvencies

276 only, the total assessments upon a member insurer or member

277 health maintenance organization of the Florida Health

278 |Maintenance Organization Consumer Assistance Plan may not, in

279 any one calendar year, exceed 0.5 percent of the sum of the

280 |member insurer or member health maintenance organization’s

281 |premiums written in this state regarding business covered by the

282 |account received during the calendar year preceding the year in

283 which the assessment is made. If premium information is not

284 reasonably available for each member insurer or member health

285 |maintenance organization of the Florida Health Maintenance

286 |Organization Consumer Assistance Plan, the association or the

287 Florida Health Maintenance Organization Consumer Assistance Plan

288 |may use any reasonably available premium information.

289 (8) The association shall issue to each member insurer

290 |paying an assessment under this part, other than a Class A

291 assessment, a certificate of contribution, in a form prescribed

292 |by the department, for the amount of the assessment so paid. All
293 outstanding certificates are of equal dignity and priority

294 without reference to amounts or dates of issue. A certificate of
295 |contribution may be shown by the insurer in its financial

296 statement as an asset in such form and for such amount, if any,

297 and period of time as the department approves. However, any

298 amount offset pursuant to s. 631.72 may not be shown as an asset
299 of the insurer on any of its financial statements.

300 Section 6. Paragraph (b) of subsection (1), paragraph (f)
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of subsection (3), and subsection (4) of section ©631.721,
Florida Statutes, are amended to read:

631.721 Plan of operation.—

(b) T +1 W . n f£o11o + e a + 11 Bramrmae oA
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If at any time +thereafter the association fails to submit
suitable amendments to the plan, the department shall, after
notice and hearing, adopt such reasonable rules as are necessary
to effectuate the provisions of this part. Such rules shall
continue in force until modified by the department or superseded
by a proposed plan submitted by the association and approved by
the department.

(3) The plan of operation shall, in addition to
requirements enumerated elsewhere in this part:

(f) Establish any additional procedures for assessments

under s. 631.718, including procedures to share assessment

information, including data, with and assist, as applicable, the

board of directors of the Florida Health Maintenance

Organization Consumer Assistance Plan with the administration,

collection, and deposit of member health maintenance

organization assessments for long-term care insurer impairments

and insolvencies into the health account established under s.
631.715.

(4) The plan of operation may provide that any or all
powers and duties of the association, except those under ss.

631.717(13) (¢) and 631.718 ss+—=631-—"++EtH{te)r—and631-—718, are

delegated to a corporation, association, or other organization

which performs or will perform functions similar to those of

Page 12 of 20
3/1/2019 2:00:42 PM 597-02548A-19




330
331
332
333
334
335
336
337
338
339
340
341
342
343
344
345
346
347
348
349
350
351
352
353
354
355
356
357
358

Florida Senate - 2019 COMMITTEE AMENDMENT
Bill No. SB 626

NN 7=

this association, or its equivalent, in two or more states. Such
a corporation, association, or organization shall be reimbursed
for any payments made on behalf of the association and shall be
paid for its performance of any function of the association. A
delegation under this subsection shall take effect only with the
approval of both the board of directors and the department and
may be made only to a corporation, association, or organization
which extends protection not substantially less favorable and
effective than that provided by this part.

Section 7. Section 631.738, Florida Statutes, 1s created to
read:

631.738 Applicability as to certain member insurers.—The

provisions of this part which relate to long-term care

assessment obligations do not apply to any member insurer that,

on or before the effective date of this act, has been adjudged

insolvent by a court of competent jurisdiction or has been

determined by the department to be impaired.

Section 8. Subsection (7) is added to section 631.816,
Florida Statutes, to read:

631.816 Board of directors.—

(7) Subject to the approval of the department, the board

shall designate one representative to serve as a member of the

board of directors of the Florida Life and Health Insurance

Guaranty Association pursuant to s. 631.716(1). The

representative, or his or her alternate, has the right to be

present during all meetings of the association board of

directors and shall have full voting rights.

Section 9. Present subsections (2) through (6) of section

631.818, Florida Statutes, are redesignated as subsections (3)

Page 13 of 20
3/1/2019 2:00:42 PM 597-02548A-19




359
360
361
362
363
364
365
366
367
368
369
370
371
372
373
374
375
376
377
378
379
380
381
382
383
384
385
386
387

Florida Senate - 2019 COMMITTEE AMENDMENT
Bill No. SB 626

NN 7=

through (7), respectively, a new subsection (2) is added to that

section, present subsection (4) is amended, present paragraph

(f) of present subsection (6) is redesignated as paragraph (g),

and a new paragraph (f) is added to that subsection, to read:
631.818 Powers and duties of the plan.—

(2) In the event of a long-term care insurer impairment or

insolvency, pursuant to s. 631.819(2) (c), the plan shall:

(a) Collect and transmit all information requested by the

Florida Life and Health Insurance Guaranty Association for the

association to determine the appropriate assessment base of the

health insurance account pursuant to ss. 631.715(2) (a)l. and
631.718(3) (b) .

(b) Levy and collect assessments from HMOs.

(c) Coordinate the administration and collection of member

HMO assessments for long-term care insurer impairments and

insolvencies with the Florida Life and Health Insurance Guaranty

Association.

(5)44)r The plan may render assistance and advice to the
department, at the department’s request, concerning
rehabilitation, payment of claims, continuance of coverage, or

the performance of other contractual obligations of any HMO

subject to a delinquency proceeding er—a—preocecedingunder -5
62450
(7) 46> The plan may:

(f) In the event of a long-term care insurer impairment or

insolvency, coordinate with the Florida Life and Health

Insurance Guaranty Association to carry out the responsibilities

of the association for the limited purpose of the long-term care

insurer impairment or insolvency, including the development of
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any plan for handling the administration of the impairment or

insolvency.

Section 10. Subsections (1) and (3) of section 631.819,
Florida Statutes, are amended, paragraph (c) is added to
subsection (2), and subsection (6) 1s added to that section, to
read:

631.819 Assessments.—

(1) For the purposes of providing the funds necessary to
carry out the powers and duties of the plan, the board of
directors shall assess the member HMOs at such time and for such
amounts as the board finds necessary. Assessments shall be due
not less than 30 days after written notice to the member HMOs
irsurers.

(2) Assessments for funds to meet the requirements of the
plan with respect to an insolvent HMO shall not be made until
necessary to implement the purposes of this part. In order to
carry out its duties and powers under this part, upon the
insolvency of an HMO, the plan shall levy and collect
assessments as follows:

(c) For the purposes of long-term care insurer impairment

and insolvency assessments under s. 631.718(3) (b), member HMOs

must be assessed in the same manner as member insurers of the

Florida Life and Health Insurance Guaranty Association under

part IITI of this chapter. Long-term care insurer impairment and

insolvency assessments must be levied and collected by the plan

pursuant to this part, deposited into the health insurance

account established under s. 631.715, and used solely for long-

term care insurer impairment or insolvency obligations.

Assessments collected from member HMOs are considered part of
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and satisfy the obligations of the health insurance account

under ss. 631.715(2) (a)l. and 631.718(3) (b).

(3) All assessments against HMOs, including long-term care

insurer impairment and insolvency assessments, must shatdt be

levied as a percentage of annual earned premium revenue for non-
Medicare and non-Medicaid contracts. In no event may the plan
assess in any calendar year more than 0.5 percent of each HMO’s
annual earned premium revenue for non-Medicare and non-Medicaid
contracts.

(6) The plan shall issue, in a form prescribed by the

department, a certificate of contribution to each member HMO

paying a long-term care insurer impairment or insolvency

assessment under this part for the amount of the assessment so

paid. All outstanding certificates are of equal dignity and

priority without reference to amounts or dates of issue. A

certificate of contribution may be shown by the member HMO in

its financial statement as an asset in such form and for such

amount and period of time as the department approves. However,

any amount offset pursuant to s. 631.828 may not be shown as an

asset of the member HMO on any of its financial statements.

Section 11. Paragraph (f) of subsection (3) and paragraph
(a) of subsection (4) of section 631.820, Florida Statutes, are
amended to read:

631.820 Plan of operation.—

(3) The plan of operation shall, in addition to
requirements enumerated elsewhere in this part:

(f) Establish any additional procedures for assessments

under this part, including procedures to coordinate the

administration and collection of member HMO assessments for
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long-term care insurer impairments and insolvencies with the

board of directors of the Florida Life and Health Insurance

Guaranty Association.

(4) (a) The plan of operation may provide that any or all
powers and duties of the plan, except those under ss.
631.818(7) (b) and (c) and 631.819 ss+—=631-38
631-8+8, are delegated to an administrator that whieh may be a

()}

S Al (~) S Al
oG At

H

Qe (1Y
SN EARE )

corporation, association, or other organization that whieh
performs or will perform functions similar to those of this
plan, or its equivalent.

Section 12. Subsection (2) of section 631.821, Florida
Statutes, is amended to read:

631.821 Powers and duties of the department.—

(2) Any action of the board of directors of the plan may be
appealed to the office by any member HMO if such appeal is taken
within 21 days of the action being appealed; however, the HMO
must comply with such action pending exhaustion of appeal urnder

18{2). Any appeal shall be promptly determined by the
office, and final action or order of the office shall be subject
to judicial review in a court of competent Jjurisdiction.

Section 13. The Division of Law Revision is directed to

replace the phrase “the effective date of this act” wherever it

occurs in this act with the date this act becomes a law.

Section 14. This act shall take effect upon becoming a law.

================= T I] TLE AMENDME N T ================
And the title is amended as follows:
Delete everything before the enacting clause

and insert:
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475 A bill to be entitled

476 An act relating to insurer guaranty associations;

477 amending s. 631.713, F.S.; revising applicability of
478 part IITI of ch. 631, F.S., as to health maintenance
479 organizations, long-term care insurance benefits,

480 certain health care benefits, and certain structured
481 settlement annuity benefits; amending s. 631.714,

482 F.S.; defining the term “long-term care assessment

483 obligations”; amending s. 631.716, F.S.; revising the
484 number of members and composition of the Florida Life
485 and Health Insurance Guaranty Association’s board of
486 directors; specifying requirements relating to the

487 director of the Florida Health Maintenance

488 Organization Consumer Assistance Plan to be confirmed
489 to the association’s board; specifying rights of the
490 director or his or her alternate; deleting an obsolete
491 provision; amending s. 631.717, F.S.; adding the

492 reissuance of covered policies to a list of duties of
493 the association relating to insolvent insurers;

494 providing construction; specifying duties of the

495 association as to potential long-term care insurer

496 impairments or insolvencies, sharing information, and
497 providing assistance to the Florida Health Maintenance
498 Organization Consumer Assistance Plan’s board of

499 directors; revising applicability of a specified limit
500 on the association’s liability for the contractual

501 obligations of an insolvent insurer; conforming a

502 provision to changes made by the act; requiring that
503 the Department of Financial Services, rather than a
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504 receivership court, approve certain alternative

505 policies or contracts; authorizing the board to file
506 directly for actuarially justified rate or premium

507 increases; amending s. 631.718, F.S.; specifying the
508 calculation and allocation of Class B assessments for
509 long-term care insurance; specifying a limit on

510 certain assessments on a member insurer or member

511 health maintenance organization; conforming provisions
512 to changes made by the act; amending s. 631.721, F.S.;
513 deleting an obsolete provision; revising the

514 requirements of the association’s plan of operation
515 relating to long-term care insurer impairments and

516 insolvencies; conforming a cross-reference; creating
517 s. 631.738, F.S.; providing applicability of certain
518 provisions to certain member insurers; amending s.

519 631.816, F.S.; adding duties of the board of directors
520 of the Florida Health Maintenance Organization

521 Consumer Assistance Plan to conform to changes made by
522 the act; amending s. 631.818, F.S.; adding to the

523 duties of the plan to conform to changes made by the
524 act; amending s. 631.819, F.S.; specifying

525 requirements for long-term care insurer impairment and
526 insolvency assessments for member health maintenance
527 organizations; requiring the plan to issue

528 certificates of contribution to member health

529 maintenance organizations paying certain assessments;
530 specifying requirements of, and the use of, such

531 certificates; amending s. 631.820, F.S.; conforming
532 provisions to changes made by the act; amending s.
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631.821, F.S.; making a technical change;
directive to the Division of Law Revision;

an effective date.
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LEGISLATIVE ACTION
Senate . House
Comm: RCS
03/05/2019

The Committee on Banking and Insurance (Brandes) recommended the

following:

Senate Amendment to Amendment (687388) (with title

amendment)

Delete lines 341 - 346
and insert:

631.738 Applicability as to certain member insurers and

health maintenance organizations.—The provisions of this part

which relate to long-term care assessment obligations do not

apply to:

(1) Any member insurer or health maintenance organization
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that, on or before the effective date of this act, has been

adjudged insolvent by a court of competent jurisdiction or has

been determined by the department or by the office to be

impaired.

(2) Any nonprofit health maintenance organization that

operates only in this state and whose statutory capital and

surplus is less than $200 million as of December 31 of the year

preceding the year in which the assessment is made.

================= T I T LE A MENIDMENT ================
And the title is amended as follows:

Delete line 518
and insert:

provisions to certain member insurers and health

maintenance organizations; amending s.
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LEGISLATIVE ACTION
Senate . House
Comm: WD
03/05/2019

The Committee on Banking and Insurance (Brandes) recommended the

following:

Senate Substitute for Amendment (682770) to Amendment
(687388) (with title amendment)

Delete lines 341 - 346
and insert:

631.738 Applicability as to certain member insurers and

health maintenance organizations.—The provisions of this part

which relate to long-term care assessment obligations do not

apply to:

(1) Any member insurer or health maintenance organization
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that, on or before the effective date of this act, has been

adjudged insolvent by a court of competent jurisdiction or has

been determined by the department or by the office to be

impaired.

(2) Any nonprofit health maintenance organization that

operates only in this state, and operates under a corrective

action plan, and whose statutory capital and surplus is less

than $200 million as of December 31 of the year preceding the

year in which the assessment is made.

================= T I TLE AMENDMEN T ================
And the title is amended as follows:

Delete line 518
and insert:

provisions to certain member insurers and health

maintenance organizations; amending s.
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By Senator Brandes

24-00599A-19 201
A bill to be entitled

An act relating to insurer guaranty associations;
amending s. 631.713, F.S.; revising applicability of
part III of ch. 631, F.S., as to health maintenance
organizations, long-term care insurance benefits,
certain health care benefits, and certain structured
settlement annuity benefits; amending s. 631.714,
F.S.; defining the term “long-term care assessment
obligations”; amending s. 631.716, F.S.; revising the
number of members and composition of the Florida Life
and Health Insurance Guaranty Association’s board of
directors; specifying requirements relating to the
director of the Health Maintenance Organization
Consumer Assistance Plan to be confirmed to the
association’s board; specifying rights of the director
or his or her designee; deleting an obsolete
provision; amending s. 631.717, F.S.; adding the
reissuance of covered policies to a list of duties of
the association relating to insolvent insurers;
providing construction; specifying duties of the
association as to potential long-term care insurer
impairments or insolvencies, sharing information, and
providing assistance to the Health Maintenance
Organization Consumer Assistance Plan’s board of
directors; revising applicability of a specified limit
on the association’s liability for the contractual
obligations of an insolvent insurer; conforming a

provision to changes made by the act; requiring that

the Department of Financial Services, rather than a
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24-00599A-19 201
receivership court, approve certain alternative
policies or contracts; authorizing the board to file
directly for actuarially justified rate or premium
increases; amending s. 631.718, F.S.; specifying the
calculation and allocation of Class B assessments for
long-term care insurance; specifying a limit on
certain assessments on a member insurer or member
health maintenance organization; conforming provisions
to changes made by the act; amending s. 631.721, F.S.;
deleting an obsolete provision; revising the
requirements of the association’s plan of operation
relating to long-term care insurer impairments and
insolvencies; conforming a cross-reference; creating
s. 631.738, F.S.; providing applicability of certain
provisions to certain member insurers; amending s.
631.816, F.S.; adding duties of the board of directors
of the Health Maintenance Organization Consumer
Assistance Plan to conform to changes made by the act;
amending s. 631.818, F.S.; adding to the duties of the
plan to conform to changes made by the act; amending
s. 631.819, F.S.; specifying requirements for long-
term care insurer impairment and insolvency
assessments for member health maintenance
organizations; requiring the plan to issue
certificates of contribution to member health
maintenance organizations paying certain assessments;
specifying requirements of, and the use of, such

certificates; amending s. 631.820, F.S.; conforming

provisions to changes made by the act; amending s.
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631.821, F.S.; making a technical change; providing a
directive to the Division of Law Revision; providing

an effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Subsection (3) of section 631.713, Florida
Statutes, is amended to read:

631.713 Application of part.—

(3) This part does not apply to:

(a) That portion or part of a variable life insurance
contract or variable annuity contract not guaranteed by an
insurer.

(b) That portion or part of any policy or contract under
which the risk is borne by the policyholder.

(c) Any policy or contract or part thereof assumed by the
impaired or insolvent insurer under a contract of reinsurance,
other than reinsurance for which assumption certificates have
been issued.

(d) Fraternal benefit societies as defined in s. 632.601.

(e) Health maintenance organizations, except for

assessments levied pursuant to ss. 631.715(2) (a)l.,
631.718(3) (b), and 631.819(2) (c) for long-term care insurer

impairments or insolvencies insuranece.

(f) Dental service plan insurance.

(g) Pharmaceutical service plan insurance.

(h) Optometric service plan insurance.

(i) Ambulance service association insurance.

(j) Preneed funeral merchandise or service contract
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insurance.

(k) Prepaid health clinic insurance.

(1) Any annuity contract or group annuity contract that is
not issued to and owned by an individual, except to the extent
of any annuity benefits:

1. Guaranteed directly and not through an intermediary to
an individual by an insurer under such contract or certificate;

2. Under an annuity issued by an insurer under 26 U.S.C. s.
408 (b); or

3. Under an annuity issued by an insurer and held by a

custodian or trustee in accordance with 26 U.S.C. s. 408(a).

This paragraph applies to every insolvency regardless of its
date of inception, and an assessment base may not include
premiums for such excluded products.

(m) Any federal employees’ group policy or contract that,
under 5 U.S.C. s. 8909(f), is prohibited from being subject to
an assessment under s. 631.718.

(n) Except as provided in this paragraph, a portion of a

policy or contract, to the extent that the rate of interest on
which the policy or contract is based, or the interest rate,
crediting rate, or similar factor determined by use of an index
or other external reference stated in the policy or contract
employed in calculating returns or changes in value:

1. Averaged over the period of 4 years immediately
preceding the date on which the member insurer becomes an
impaired or insolvent insurer under this part, whichever is
earlier, exceeds the rate of interest determined by subtracting

2 percentage points from Moody’s Corporate Bond Yield Average
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averaged for that same 4-year period or for such lesser period
if the policy or contract was issued less than 4 years before
the member insurer becomes an impaired or insolvent insurer
under this part, whichever is earlier; and

2. On and after the date on which the member insurer
becomes an impaired or insolvent insurer under this part,
whichever is earlier, exceeds the rate of interest determined by
subtracting 3 percentage points from the most current version of

Moody’s Corporate Bond Yield Average.

This paragraph does not apply to any portion of a policy or

contract, including a rider, which provides long-term care or

any other health insurance benefit.

(o) A portion of a policy or contract to the extent the
policy or contract provides for interest or other changes in
value to be determined by the use of an index or other external
reference stated in the policy or contract, but which has not
been credited to the policy or contract, or as to which the
policy or contract owner’s rights are subject to forfeiture, as
of the date the member insurer becomes an impaired or insolvent
insurer under this part. However, if the interest or change in
value is credited less frequently than annually as determined by
using the procedures defined in the policy or contract, interest
or change in value shall be credited by using the procedure
defined in the policy or contract as if the contractual date of
crediting interest or changing values was the date of impairment
or insolvency, whichever is earlier, and shall not be subject to
forfeiture.

(p) A policy or contract providing any hospital, medical,
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prescription drug, or other health care benefits pursuant to

Medieare part C or part D of subchapter XVIII, chapter 7 of

Title 42 of the United States Code, commonly known as Medicare

Parts C and D; subchapter XIX, chapter 7 of Title 42 of the

United States Code, commonly known as Medicaid; or any

regulations promulgated thereunder issued—pursuant—toMediecar

Part—C—or—Partb.

(gq) Structured settlement annuity benefits to which a

payee, or a beneficiary if the payee is deceased, has

transferred his or her rights in a structured settlement

factoring transaction, as that term is defined in 26 U.S.C. s.
5891 (c) (3) (A) .

Section 2. Present subsections (7) through (10) of section
631.714, Florida Statutes, are redesignated as subsections (8)
through (11), respectively, and a new subsection (7) is added to
that section, to read:

631.714 Definitions.—As used in this part, the term:

(7) “Long-term care assessment obligations” means the long-

term care impairment and long-term care insolvency assessment

obligations of the association which are subject to assessment

pursuant to ss. 631.715(2) (a)l. and 631.718(3) (b) in

coordination with the Health Maintenance Organization Consumer

Assistance Plan, through a methodology provided in the

association’s plan of operation. All obligations other than

long-term care assessment obligations are subject to assessment

exclusively by the association in accordance with s.

631.718(2) (b) and (3) (¢), without contribution or involvement of

the Health Maintenance Organization Consumer Assistance Plan.

Section 3. Subsection (1) of section 631.716, Florida
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Statutes, 1is amended to read:

631.716 Board of directors.—

(1) (a) The board of directors of the association shall have

at least 9, but no more than 11, members. The members shall be

comprised of met—£ r—than—£3+ nror—more—than—nine member
insurers+ serving terms as established in the plan of operation

and 1 Health Maintenance Organization Consumer Assistance Plan

director confirmed pursuant to paragraph (b). At all times, at

least 1 eme member of the board must shaid be a domestic insurer
as defined in s. 624.06(1). The members of the board who are
member insurers shall be elected by member insurers, subject to
the approval of the department.

(b) The board shall confirm, subject to the approval of the

department, the Health Maintenance Organization Consumer

Assistance Plan director. The director confirmed to the board

must be designated by the Health Maintenance Organization

Consumer Assistance Plan’s board of directors to serve on the

board and represent the interests of the Health Maintenance

Organization Consumer Assistance Plan and its board of

directors. An individual serving as a Health Maintenance

Organization Consumer Assistance Plan director on the board must

be a member of the Health Maintenance Organization Consumer

Assistance Plan. The Health Maintenance Organization Consumer

Assistance Plan director, or his or her designee, has the right

to be present at all meetings of the board and has full voting

rights on all issues.

(c) A vacancy on the board shall be filled for the

remaining period of the term by a majority vote of the remaining

board members, subject to the approval of the department. Prier
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Section 4. Present subsections (9) through (12) of section
631.717, Florida Statutes, are redesignated as subsections (12)
through (15), respectively, new subsections (9), (10), and (11
are added to that section, subsections (2) and (3), paragraph
(c) of present subsection (9), and paragraph (g) of present
subsection (12) are amended, and paragraph (h) is added to
present subsection (12) of that section, to read:

631.717 Powers and duties of the association.—

(2) If a domestic insurer is an insolvent insurer, the
association shall, subject to the approval of the department:

(a) Guarantee, assume, reissue, or reinsure, or cause to be
guaranteed, assumed, reissued, or reinsured, the covered
policies of persons referred to in s. 631.713(2); and

(b) Provide moneys, pledges, notes, guarantees, or other
means that are proper and reasonably necessary to implement
paragraph (a) in order to assure payment of the contractual
obligations of the insolvent insurer with regard to persons
referred to in s. 631.713(2).

(3) If a foreign or alien insurer is an insolvent insurer,
the association shall, subject to the approval of the

department:

Page 8 of 19

CODING: Words strieken are deletions; words underlined are additions.




Florida Senate - 2019 SB 626 Florida Senate - 2019 SB 626

24-00599A-19 2019626 24-00599A-19 2019626
233 (a) Guarantee, assume, reissue, or reinsure, or cause to be 262 631.718(3) (b), 631.818(2), and 631.819(2) (c) .
234 guaranteed, assumed, reissued, or reinsured, the covered 263 (12)+4%» The association’s liability for the contractual
235| policies of residents of this state; and 264 obligations of the insolvent insurer must be as great as, but no
236 (b) Provide moneys, pledges, notes, guarantees, or other 265 greater than, the contractual obligations of the insurer in the
237| means that are proper and reasonably necessary to implement 266| absence of such insolvency, unless such obligations are reduced
238| paragraph (a) in order to assure payment of the contractual 267 as permitted by subsection (4), but the aggregate liability of
239| obligations of the insolvent insurer with regard to persons 268| the association with respect to one life shall not exceed the
240 referred to in s. 631.713(2). 269 following:
241 270 (c) For all other benefits, including in long-term care
242 However, this subsection does not apply when the department has 271 policies, $300,000, including cash values, except as provided in
243 determined that the foreign or alien insurer’s domiciliary 272 paragraph (d).
244 jurisdiction or state of entry provides, by statute, protection 273
245 substantially similar to that provided by this part for 274 In no event is the association liable for any penalties or
246 residents of this state. 275 interest.
247 (9) For purposes of this part, benefits provided by a long- 276 (15) 25
248 term care rider to a life insurance policy or annuity contract 2717 (g) In carrying out its duties in connection with
249| are considered the same type of benefits as the base life 278| guaranteeing, assuming, reissuing, or reinsuring policies or
250 insurance policy or annuity contract to which the rider relates. 279 contracts under subsections (2) and (3), the association may,
251 (10) In the event of a potential long-term care insurer 280 subject to approval of the department = trership gre, 1lssue
252 impairment or insolvency, the association shall coordinate its 281| an alternative policy or contract to substitute coverage for a
253| activities with the Health Maintenance Organization Consumer 282| policy or contract providing £hat—prewvides an interest rate,
254| Assistance Plan, including the development of any plan for 283| crediting rate, or similar factor that was determined by use of
255 handling the administration of the impairment or insolvency. 284| an index or other external reference stated in the policy or
256 (11) The association shall share information, including 285| contract and employed in calculating returns or changes in value
257 data, with and assist, as applicable, the board of directors of 286 by—tssuinganalternatd poti = atraet. In lieu of the
258| the Health Maintenance Organization Consumer Assistance Plan 287 index or other external reference provided for in the original
259| with the administration and collection of member health 288| policy or contract, the alternative policy or contract must
260| maintenance organization assessments for long-term care insurer 289| provide for a fixed interest rate, payment of dividends with
261 impairments or insolvencies pursuant to ss. 631.715(2) (a)l., 290 minimum guarantees, or a different method for calculating
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interest or changes in value. In such case:

1. There is no requirement for evidence of insurability,
waiting period, or other exclusion that would not have applied
under the replaced policy or contract.

2. The alternative policy or contract shall be
substantially similar to the replaced policy or contract in all
other material terms.

(h) In accordance with the terms and conditions of the

policy or contract, the board may directly file for actuarially

justified rate or premium increases for any policy or contract

for which it provides coverage under this part.

Section 5. Paragraph (b) of subsection (3), paragraph (a)
of subsection (5), and subsection (8) of section 631.718,
Florida Statutes, are amended to read:

631.718 Assessments.—

(3)

(b)1. The amount of any Class B assessment, except for

assessments related to long-term care insurance, must shatt be

allocated for assessment purposes among the accounts pursuant to
an allocation formula, which may be based on the premiums or
reserves of the impaired or insolvent insurer.

2. The amount of the Class B assessment for long-term care

insurance written by the impaired or insolvent insurer must be

allocated according to a methodology included in the plan of

operation and approved by the department. The methodology must

provide for 50 percent of the assessment to be allocated to

accident and health member insurers and 50 percent to be

allocated to life and annuity member insurers.

3. For the purposes of the methodology outlined in
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subparagraph 2. and included in the plan of operation, the

accident and health member insurers’ share of the assessment

must be calculated by including the assessable premiums of

member health maintenance organizations of the Health

Maintenance Organization Consumer Assistance Plan.

(5) (a)1. The total of all assessments upon a member insurer
for each account may not in any one calendar year exceed 1
percent of the sum of the insurer’s premiums written in this
state regarding business covered by the account received during
the 3 calendar years preceding the year in which the assessment
is made, divided by three. If premium information for the 3-year
period is not reasonably available for each member insurer, the
association may use any reasonably available premium
information.

2. For long-term care insurer impairments and insolvencies

only, the total assessments upon a member insurer or member

health maintenance organization of the Health Maintenance

Organization Consumer Assistance Plan may not, in any one

calendar year, exceed 0.5 percent of the sum of the member

insurer or member health maintenance organization’s premiums

written in this state regarding business covered by the account

received during the calendar year preceding the year in which

the assessment is made. If premium information is not reasonably

available for each member insurer or member health maintenance

organization of the Health Maintenance Organization Consumer

Assistance Plan, the association or the Health Maintenance

Organization Consumer Assistance Plan may use any reasonably

available premium information.

(8) The association shall issue to each member insurer

Page 12 of 19
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349| paying an assessment under this part, other than a Class A 378| board of directors of the Health Maintenance Organization
350 assessment, a certificate of contribution, in a form prescribed 379 Consumer Assistance Plan with the administration, collection,
351 by the department, for the amount of the assessment so paid. All 380 and deposit of member health maintenance organization
352| outstanding certificates are of equal dignity and priority 381| assessments for long-term care insurer impairments and
353| without reference to amounts or dates of issue. A certificate of 382 insolvencies into the health account established under s.
354 contribution may be shown by the insurer in its financial 383 631.715.
355| statement as an asset in such form and for such amount, if any, 384 (4) The plan of operation may provide that any or all
356 and period of time as the department approves. However, any 385| powers and duties of the association, except those under ss.
357 amount offset pursuant to s. 631.72 may not be shown as an asset 386 631.717(13) (c) and 631.718 —63 - Her—and—631-718, are
358 of the insurer on any of its financial statements. 387 delegated to a corporation, association, or other organization
359 Section 6. Paragraph (b) of subsection (1), paragraph (f) 388| which performs or will perform functions similar to those of
360 of subsection (3), and subsection (4) of section 631.721, 389| this association, or its equivalent, in two or more states. Such
361 Florida Statutes, are amended to read: 390 a corporation, association, or organization shall be reimbursed
362 631.721 Plan of operation.— 391 for any payments made on behalf of the association and shall be
363 (1) 392| paid for its performance of any function of the association. A
364 (b) F—+the—a iatieon—faidts—+ thmit—asuitable prop = 393 delegation under this subsection shall take effect only with the
365| plan—efeoperatieon—within 180 days—fellewing tober—1—30879——ox 394 approval of both the board of directors and the department and
366 If at any time +hereafter the association fails to submit 395| may be made only to a corporation, association, or organization
367 suitable amendments to the plan, the department shall, after 396 which extends protection not substantially less favorable and
368| notice and hearing, adopt such reasonable rules as are necessary 397| effective than that provided by this part.
369 to effectuate the provisions of this part. Such rules shall 398 Section 7. Section 631.738, Florida Statutes, is created to
370 continue in force until modified by the department or superseded 399 read:
371| by a proposed plan submitted by the association and approved by 400 631.738 Applicability as to certain member insurers.—The
372| the department. 401| provisions of this part which relate to long-term care
373 (3) The plan of operation shall, in addition to 402 assessment obligations do not apply to any member insurer that,
374 requirements enumerated elsewhere in this part: 403| on or before the effective date of this act, has been adjudged
375 (f) Establish any additional procedures for assessments 404 insolvent by a court of competent jurisdiction or has been
376 under s. 631.718, including procedures to share assessment 405 determined by the department to be impaired.
377 information, including data, with and assist, as applicable, the 406 Section 8. Subsection (7) is added to section 631.816,
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Florida Statutes, to read:

631.816 Board of directors.—

(7) Subject to the approval of the department, the board

shall designate one representative to serve as a member of the

board of directors of the Florida Life and Health Insurance

Guaranty Association pursuant to s. 631.716(1). The

representative, or his or her designee, has the right to be

present during all meetings of the association board of

directors and shall have full voting rights.

Section 9. Present subsections (2) through (6) of section
631.818, Florida Statutes, are redesignated as subsections (3)
through (7), respectively, a new subsection (2) is added to that
section, present subsection (4) is amended, present paragraph
(f) of present subsection (6) is redesignated as paragraph (g),
and a new paragraph (f) is added to that subsection, to read:

631.818 Powers and duties of the plan.—

(2) In the event of a long-term care insurer impairment or

insolvency, pursuant to s. 631.819(2) (c), the plan shall:

(a) Collect and transmit all information requested by the

Florida Life and Health Insurance Guaranty Association for the

association to determine the appropriate assessment base of the

health insurance account pursuant to ss. 631.715(2) (a)l. and
631.718(3) (b) .

(b) Levy and collect assessments from HMOs.

(c) Coordinate the administration and collection of member

HMO assessments for long-term care insurer impairments and

insolvencies with the Florida Life and Health Insurance Guaranty

Association.

(5)+44)» The plan may render assistance and advice to the
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department, at the department’s request, concerning
rehabilitation, payment of claims, continuance of coverage, or
the performance of other contractual obligations of any HMO
subject to a delinquency proceeding er—a—p=¥ ding—under

62450

(7)46)» The plan may:

(f) In the event of a long-term care insurer impairment or

insolvency, coordinate with the Florida Life and Health

Insurance Guaranty Association to carry out the responsibilities

of the association for the limited purpose of the long-term care

insurer impairment or insolvency, including the development of

any plan for handling the administration of the impairment or

insolvency.

Section 10. Subsections (1) and (3) of section 631.819,
Florida Statutes, are amended, paragraph (c) is added to
subsection (2), and subsection (6) is added to that section, to
read:

631.819 Assessments.—

(1) For the purposes of providing the funds necessary to
carry out the powers and duties of the plan, the board of
directors shall assess the member HMOs at such time and for such
amounts as the board finds necessary. Assessments shall be due
not less than 30 days after written notice to the member HMOs
+asurers.

(2) Assessments for funds to meet the requirements of the
plan with respect to an insolvent HMO shall not be made until
necessary to implement the purposes of this part. In order to
carry out its duties and powers under this part, upon the

insolvency of an HMO, the plan shall levy and collect

Page 16 of 19
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465| assessments as follows: 494| any amount offset pursuant to s. 631.828 may not be shown as an
466 (c) For the purposes of long-term care insurer impairment 495| asset of the member HMO on any of its financial statements.
467 and insolvency assessments under s. 631.718(3) (b), member HMOs 496 Section 11. Paragraph (f) of subsection (3) and paragraph
468 must be assessed in the same manner as member insurers of the 497 (a) of subsection (4) of section 631.820, Florida Statutes, are
469 Florida Life and Health Insurance Guaranty Association under 498 amended to read:
470 part III of this chapter. Long-term care insurer impairment and 499 631.820 Plan of operation.—
471 insolvency assessments must be levied and collected by the plan 500 (3) The plan of operation shall, in addition to
472| pursuant to this part, deposited into the health insurance 501 requirements enumerated elsewhere in this part:
473 account established under s. 631.715, and used solely for long- 502 (f) Establish any additional procedures for assessments
474 term care insurer impairment or insolvency obligations. 503| wunder this part, including procedures to coordinate the
475| Assessments collected from member HMOs are considered part of 504 administration and collection of member HMO assessments for
476| and satisfy the obligations of the health insurance account 505| long-term care insurer impairments and insolvencies with the
477| under ss. 631.715(2) (a)l. and 631.718(3) (b) . 506| board of directors of the Florida Life and Health Insurance
478 (3) All assessments against HMOs, including long-term care 507 Guaranty Association.
479| insurer impairment and insolvency assessments, must shaltt be 508 (4) (a) The plan of operation may provide that any or all
480 levied as a percentage of annual earned premium revenue for non- 509| powers and duties of the plan, except those under ss.
481| Medicare and non-Medicaid contracts. In no event may the plan 510 631.818(7) (b) and (c) and 631.819 —63 88 r—and—{er—and
482| assess 1in any calendar year more than 0.5 percent of each HMO’s 511| #63%+818, are delegated to an administrator that whieh may be a
483 annual earned premium revenue for non-Medicare and non-Medicaid 512 corporation, association, or other organization that whieh
484 contracts. 513| performs or will perform functions similar to those of this
485 (6) The plan shall issue, in a form prescribed by the 514| plan, or its equivalent.
486| department, a certificate of contribution to each member HMO 515 Section 12. Subsection (2) of section 631.821, Florida
487| paying a long-term care insurer impairment or insolvency 516| Statutes, is amended to read:
488| assessment under this part for the amount of the assessment so 517 631.821 Powers and duties of the department.—
489| paid. All outstanding certificates are of equal dignity and 518 (2) Any action of the board of directors of the plan may be
490| priority without reference to amounts or dates of issue. A 519| appealed to the office by any member HMO if such appeal is taken
491 certificate of contribution may be shown by the member HMO in 520 within 21 days of the action being appealed; however, the HMO
492 its financial statement as an asset in such form and for such 521| must comply with such action pending exhaustion of appeal urndex
493| amount and period of time as the department approves. However, 522| s+—631-818+2). Any appeal shall be promptly determined by the
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523 office, and final action or order of the office shall be subject
524| to judicial review in a court of competent jurisdiction.

525 Section 13. The Division of Law Revision is directed to

526| replace the phrase “the effective date of this act” wherever it

527 occurs in this act with the date this act becomes a law.

528 Section 14. This act shall take effect upon becoming a law.
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-------- Original message --------

From: Brad Taman <brad@flahiga.org>

Date: 2/24/19 2:05 PM (GMT-05:00)

To: 'paulsanf' <paulsanf@aol.com>, 'William Falck' <wef@wfalcklaw.com>, '‘Mary McAnnally'
<mary@flahiga.org>

Subject: RE: SB 626

Paul, as of 12/31/2018 there are 7,468 inforce policies.



Year Company Health
2015 Penn Treaty Network America Insurance Company 3,500,000
2016 Penn Treaty Network America Insurance Company 284,000
2017 Penn Treaty Network America Insurance Company 151,573,286
2017 American Network Insurance Company 7,599,342
2018 Penn Treaty Network America Insurance Company 145,353,157
2018 American Network Insurance Company 7,287,928
2019 Penn Treaty Network America Insurance Company 20,000,000
335,597,713

Penn Treaty Network America Insurance Company 320,710,443

American Network Insurance Company 14,887,270

Assessments to date 335,597,713

Actuarial Liability @ 12/31/2018 due to change over the next 70 years.

This number will go up or down based on policyholder selection (Rate increase, Buyoult,

Reduced benefit, Reduced paid up), Investment return, Claims experience.

Penn Treaty Network America Insurance Company 107,748,772

American Network Insurance Company 1,867,638

109,616,410



The Florida Senate

Committee Agenda Request

To: Senator Doug Broxson
Committee on Banking and Insurance

Subject: Committee Agenda Request

Date: February 15, 2019

| respectfully request that Senate Bill #626, relating to Insurer Guaranty Associations, be placed
on the:

[X] committee agenda at your earliest possible convenience.

[ ] next committee agenda.

GaL—

Senator Jeff Brandes
Florida Senate, District 24
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Meeting called to order

Roll call

Quorum present

Senator Rader presents SB 496. Senator Rader on amendment barcode 308964
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Back on bill as amended
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Recorded favorably

Recording Paused
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Questions

Senator Taddeo

Senator Taddeo continues questions
Senator Perry

Appearance for Beth Vecchioli speaking
Debate

Senator Taddeo

Senator Perry

Senator Brandes regarding late-filed amendment
Senator Perry

Senator Brandes

Senator Gruters

Chair Broxson

Senator Brandes waives close

Amendment 682770 adopted

Senator Brandes explaining bar code 687388
Mike Haridopolos waive in support

Senator Taddeo
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Joseph Salzverg speaking waive in support
Roll Call
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Senator Taddeo amendment bar code 336048
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Senator Thurston
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Lee Jacobson speaking
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Foyt Ralston speaking



4:25:26 PM
4:25:40 PM
4:30:13 PM
4:31:17 PM
4:35:28 PM
4:35:49 PM
4:36:31 PM
4:40:23 PM
4:41:31 PM
4:42:05 PM
4:43:16 PM
4:43:32 PM
4:43:45 PM
4:46:08 PM
4:47:56 PM
4:48:25 PM
4:49:48 PM
4:50:22 PM
4:51:30 PM
4:52:10 PM
4:53:25 PM
4:53:30 PM
4:53:48 PM
4:54:50 PM
4:55:42 PM
4:57:32 PM
4:57:58 PM
4:59:15 PM
4:59:32 PM
5:00:15 PM
5:00:36 PM
5:01:18 PM
5:02:28 PM
5:04:41 PM
5:07:04 PM
5:07:30 PM
5:07:47 PM
5:08:39 PM
5:11:35 PM
5:11:45 PM
5:14:00 PM
5:14:31 PM
5:14:40 PM
5:15:31 PM
5:17:18 PM
5:18:21 PM
5:19:21 PM
5:19:54 PM
5:20:04 PM
5:20:12 PM
5:22:37 PM
5:24:08 PM
5:25:55 PM
5:26:11 PM
5:26:45 PM
5:27:14 PM
5:27:20 PM
5:27:50 PM
5:28:00 PM

Dave Deblander waives in support

Mark Delegal speaking

Senator Thurston

Senator Thurston

Carolyn Johnson waives in opposition
Chair Broxson

Senator Lee

Senator Brandes

Senator Lee

Senator Thurston

Senator Thurston withdraws amendment
Senator Taddeo amendment

Senator Taddeo

Mark Delegal

Foyt Ralston waive in support

Michael Carlson speaking

Carolyn Johnson waive in opposition
Lee Jacobs speaking

Chair Broxson

Senator Taddeo

Amendment fails

Going to barcode 932552 again

Senator Taddeo explaining barcode 932552
Time Certain vote on bill at 5:25 by Senator Brandes
Josh Reynolds speaking

Carolyn Johnson waives in oppsitiion
Richie Kidwell speaking

Senator Brandes

Ritchie Kidwell answering

Senator Brandes

Ritchie Kidwell

Tim Meanan

Robert Showhalter speaking

Lee Jacobson speaking

Christine Ashburn waives in opposition
Brewster Beavis waives in opposition
Foyt Ralston speaking

Dave Deblander speaking

Mark Delegal waive in opposition

Steve Geller

Chair Broxson

Senator Taddeo

Senator Taddeo

Ron Haines

Senator Taddeo requests withdrawal of amendment
Senator Thurston

Senator Broxson waives close on amendment
The amendment is adopted

Back on bill as amended

CFO Patronis speaking on SB 122

Senator Thurston reads remaining speaker cards into the record

Senator Lee

Senator Lee amends time certain to 5:29
Senator Thurston

Senator Taddeo

Chair Broxson

Roll call on CS/SB 122

Bill reported favorably

Meeting adjourned
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