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2016 Regular Session

COMMITTEE MEETING EXPANDED AGENDA

The Florida Senate

BANKING AND INSURANCE
Senator Benacquisto, Chair
Senator Richter, Vice Chair

MEETING DATE: Tuesday, January 26, 2016
TIME: 9:00—11:00 a.m.
PLACE: ToniJennings Committee Room, 110 Senate Office Building

MEMBERS: Senator Benacquisto, Chair; Senator Richter, Vice Chair; Senators Clemens, Detert, Hukill, Lee,
Margolis, Montford, Negron, Simmons, and Smith

TAB BILL NO. and INTRODUCER

BILL DESCRIPTION and
SENATE COMMITTEE ACTIONS

COMMITTEE ACTION

1 SB 342 Renter Insurance; Requiring a residential rental Fav/CS
Gibson agreement to specify whether renter insurance is Yeas 9 Nays 0
(Identical S 94, Compare CS/H required; specifying provisions that must be included
237) if insurance is or is not required, etc.
BI 01/26/2016 Fav/CS
JU
RC
2 SB 596 Assignment or Transfer of Property Insurance Rights;  Temporarily Postponed
Hukill Providing requirements under a property insurance

(Similar H 1097)

policy for the post-loss assignment or transfer of
rights, benefits, or policy provisions not related to
liability coverage; providing requirements for an
agreement to assign or transfer such rights, benefits,
or policy provisions; providing prohibitions and
conditions that void such an agreement; providing
applicability, etc.

BI 01/26/2016 Temporarily Postponed
Ju
RC

3 SB 650
Legg
(Similar CS/H 445)

Viatical Settlements; Defining the terms “business of
viatical settlements,” “fraudulent viatical settlement
act,” and “stranger-originated life insurance practice”;
requiring additional information in an annual
statement filed by viatical settlement provider
licensees; adding an act that warrants the imposition
of administrative penalties against viatical settlement
provider licensees; requiring viatical settlement
providers to provide viators with a disclosure
statement before or concurrently with a viator’s
execution of a viatical settlement contract, etc.

Bl 01/26/2016 Fav/CS
AGG
AP

Fav/CS
Yeas 8 Nays 1

01262016.1137

S-036 (10/2008)
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COMMITTEE MEETING EXPANDED AGENDA

Banking and Insurance
Tuesday, January 26, 2016, 9:00—11:00 a.m.

TAB BILL NO. and INTRODUCER

BILL DESCRIPTION and
SENATE COMMITTEE ACTIONS

COMMITTEE ACTION

4 CS/SB 676
Health Policy / Grimsley
(Similar S 210, S 428, Compare H
423,H 471, H 977, S 586, S 1250)

Access to Health Care Services; Expanding the
categories of persons who may prescribe brand name
drugs under the prescription drug program when
medically necessary; requiring a hospital to provide
specified advance notice to certain obstetrical
physicians before it closes its obstetrical department
or ceases to provide obstetrical services; requiring the
Board of Nursing to establish a committee to
recommend a formulary of controlled substances that
may not be prescribed, or may be prescribed only on
a limited basis, by an advanced registered nurse
practitioner; requiring that certain health insurers that
do not already use a certain form use only a prior
authorization form approved by the Financial Services
Commission, etc.

HP 01/11/2016 Fav/CS
Bl 01/26/2016 Fav/CS
AHS

AP

Fav/CS
Yeas 9 Nays O

5 SB 986
Simpson
(Identical H 613)

Workers’ Compensation System Administration;
Requiring members of limited liability companies to
submit specified notices; requiring that the
Department of Financial Services allow an employer
who has not previously been issued an order of
penalty assessment to receive a specified credit to be
applied to the penalty; eliminating the certification
requirements when an expert medical advisor is
selected by a judge of compensation claims; deleting
the requirement that employers notify the department
within 24 hours of any injury resulting in death, etc.

BI 01/26/2016 Temporarily Postponed
AGG
AP

Temporarily Postponed

6 SB 1036
Brandes
(Similar CS/H 659)

Automobile Insurance; Authorizing the Florida
Automobile Joint Underwriting Association and a joint
underwriting plan approved by the Office of Insurance
Regulation to cancel personal lines or commercial
policies within a specified time for nonpayment of
premium due to certain reasons; authorizing an
insurer to opt out of the preinsurance inspection of
private passenger motor vehicles and to establish its
own preinsurance inspection program if it files a
certain manual rule with the office, etc.

Bl 01/26/2016 Fav/CS
CM
RC

Fav/CS
Yeas 9 Nays O

01262016.1137

S-036 (10/2008)
Page 2 of 5



COMMITTEE MEETING EXPANDED AGENDA

Banking and Insurance
Tuesday, January 26, 2016, 9:00—11:00 a.m.

TAB BILL NO. and INTRODUCER

BILL DESCRIPTION and
SENATE COMMITTEE ACTIONS

COMMITTEE ACTION

7 SB 1120
Abruzzo
(Similar CS/H 875)

Motor Vehicle Service Agreement Companies;
Revising and providing definitions, etc.

Bl 01/26/2016 Fav/CS
CM
RC

Fav/CS
Yeas 9 Nays O

8 SB 1164

Legg
(Similar H 965)

Firesafety; Requiring the State Fire Marshal to adopt
uniform firesafety standards for assisted living
facilities; revising provisions relating to the minimum
standards that must be adopted by the Department of
Elderly Affairs for firesafety in assisted living facilities;
clarifying the fees a utility may charge for the
installation and maintenance of an automatic fire
sprinkler system, etc.

BI 01/26/2016 Fav/CS
CF
FP

Fav/CS
Yeas 9 Nays O

9 SB 1170
Detert
(Similar H 951)

Health Plan Regulatory Administration; Revising a
provision specifying that certain sections of the
Florida Insurance Code do not apply to a group health
insurance policy as that policy relates to specified
benefits, under certain circumstances; repealing
provisions relating to preexisting conditions;
redefining the term “creditable coverage”, etc.

Bl 01/26/2016 Fav/CS
AHS
AP

Fav/CS
Yeas 9 Nays 0

10 SB 1386
Richter

(Similar H 1303)

Life Insurers; Revising the maximum limit of coverage
of a specified life insurance policy that may be sold by
a funeral director, a direct disposer, or an employee
of a funeral establishment under certain
circumstances, etc.

Bl 01/26/2016 Fav/CS
CM
RC

Fav/CS
Yeas 9 Nays O

11 SB 1422
Simmons
(Similar H 1163, Compare H 1165,

Linked S 1416)

Insurer Regulatory Reporting; Requiring an insurer to
maintain a risk management framework; requiring
certain insurers and insurance groups to conduct an
own-risk and solvency assessment; requiring certain
insurers and members of an insurance group to
prepare and submit a corporate governance annual
disclosure, etc.

Bl 01/26/2016 Fav/CS
AGG
AP

Fav/CS
Yeas 10 Nays O

01262016.1137

S-036 (10/2008)
Page 3 of 5



COMMITTEE MEETING EXPANDED AGENDA
Banking and Insurance

Tuesday, January 26, 2016, 9:00—11:00 a.m.

TAB

BILL NO. and INTRODUCER

BILL DESCRIPTION and
SENATE COMMITTEE ACTIONS

COMMITTEE ACTION

12

SB 1416

Simmons

(Identical H 1165, Compare H
1163, Linked S 1422)

Public Records/Own-risk and Solvency
Assessment/Corporate Governance Annual
Disclosure; Providing an exemption from public
records requirements for certain reports and
documents submitted to the Office of Insurance
Regulation related to an own-risk and solvency
assessment by an insurer or insurance group;
providing an exemption from public records
requirements for a corporate governance annual
disclosure and supporting documents submitted to
the office; providing for and revising future legislative
review and repeal; providing a statement of public
necessity, etc.

Bl 01/26/2016 Fav/CS
GO
RC

Fav/CS
Yeas 9 Nays 1

13

SB 1106

Flores

(Similar H 1383, Compare H 1385,
Linked S 1094)

Limited Purpose International Trust Company
Representative Offices; Providing applicability of state
banking laws to limited purpose international trust
company representative offices; exempting a limited
purpose international trust company representative
office from licensing requirements; exempting
applications for registration of limited purpose
international trust company representative offices
from certain provisions of ch. 120, F.S.; specifying
permissible and prohibited activities by a limited
purpose international trust company representative
office and by certain employees, etc.

BI 01/26/2016 Favorable
AGG
AP

Favorable
Yeas 8 Nays 2

14

SB 1094

Flores

(Similar H 1385, Compare H 1383,
Linked S 1106)

Public Records/Limited Purpose International Trust
Company; Providing an exemption from public
records requirements for certain information held by
the Office of Financial Regulation relating to a limited
purpose international trust company representative
office; authorizing the release of certain confidential
and exempt information by the office; providing a
statement of public necessity, etc.

Bl 01/26/2016 Fav/CS
GO
RC

Fav/CS
Yeas 6 Nays 4

01262016.1137

S-036 (10/2008)
Page 4 of 5



COMMITTEE MEETING EXPANDED AGENDA
Banking and Insurance
Tuesday, January 26, 2016, 9:00—11:00 a.m.

BILL DESCRIPTION and

TAB BILL NO. and INTRODUCER SENATE COMMITTEE ACTIONS COMMITTEE ACTION
15 SB 632 Civil Remedies Against Insurers; Requiring an Temporarily Postponed
Richter insured, a claimant, or a person acting on behalf of an
(Similar H 5) insured or a claimant to provide an insurer with

written notice of loss as a condition precedent to
bringing a statutory or common-law action for a third-
party bad faith action for failure to settle an insurance

claim, etc.

BI 01/19/2016 Temporarily Postponed
BI 01/26/2016 Temporarily Postponed
JuU

RC

Other Related Meeting Documents

S-036 (10/2008)
01262016.1137 Page 5 of 5



The Florida Senate

BILL ANALYSIS AND FISCAL IMPACT STATEMENT

(This document is based on the provisions contained in the legislation as of the latest date listed below.)

Prepared By: The Professional Staff of the Committee on Banking and Insurance

BILL: CS/SB 342

INTRODUCER:  Banking and Insurance Committee and Senator Gibson

SUBJECT: Renter Insurance
DATE: January 27, 2016 REVISED:
ANALYST STAFF DIRECTOR REFERENCE ACTION
1. Matiyow Knudson Bl Fav/CS
2. JU
3. RC

Please see Section IX. for Additional Information:

COMMITTEE SUBSTITUTE - Substantial Changes

Summary:

CS/SB 342 requires a landlord of residential real property to provide notice in the rental
agreement whether the tenant is required to obtain renter insurance and, if so, to specify the
coverage required. If the rental agreement specifies renter insurance is not required, the notice
must provide a statement regarding the benefit of purchasing renters insurance.

Il. Present Situation:

Part II of ch. 83, F.S., entitled the “Florida Residential Landlord and Tenant Act,” or “Act,”

governs the relationship between landlords and tenants under a residential rental agreement. The

Act contains certain mandatory or conditional provisions and disclosures that a landlord must

provide to a tenant or prospective tenant. For example:

e If the landlord requires a security deposit, the Act requires a disclosure regarding the tenant’s
rights and responsibilities with respect to the security deposit.*

e The landlord must disclose his or her address.?

e If there is a liquidated damages provision in the lease, the Act provides language that must be
included in the lease.®

L5, 83.49(2)(d), F.S.
25,8350, F.S.
3. 83.595(4), F.S.



BILL: CS/SB 342 Page 2

e If the rental agreement indemnifies the landlord for storage or disposition of personal
property of the tenant after the tenant surrenders the dwelling, the Act requires language
within the lease to notify the tenant to that effect.*

The common term "renter insurance” refers to an insurance product that is also sometimes
referred to as a "contents policy.” Such insurance indemnifies a tenant for loss or damage to the
tenant's personal property within the rental unit, and is generally packaged with liability
coverage. In essence, it is a homeowner's policy without coverage for the structure. While nearly
all homeowners carry homeowners insurance, a 2014 study showed that only 37 percent of
tenants buy a renters insurance policy.®

Il. Effect of Proposed Changes:

The bill creates s. 83.491, F.S., to require that a landlord make one of two notices in the lease

agreement regarding renter insurance.

1. If renter insurance is required by the landlord, the rental agreement must specify the coverage
amounts required and provide space for the tenant to initial.

2. If the landlord does not require the purchase of renter insurance, the rental agreement must
include a statement providing substantially the following form:

“The tenant is not required to obtain renter insurance; however, the tenant is strongly
advised to obtain renter insurance to cover damage to or loss of personal property.”

The bill clarifies that failure to provide such notice does not create a private cause of action or
nullify any part of the rental agreement.

The bill has an effective date of July 1, 2016, and applies to any residential lease entered into on
or after January 1, 2017.

V. Constitutional Issues:

A. Municipality/County Mandates Restrictions:

None.

B. Public Records/Open Meetings Issues:
None.

C. Trust Funds Restrictions:
None.

*s.83.67(5), F.S.
5 http://www.iii.org/fact-statistic/renters-insurance, last accessed on January 14, 2016.
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V.

VI.

VII.

VIII.

Fiscal Impact Statement:

A.

Tax/Fee Issues:
None.
Private Sector Impact:

Landlords will need to provide one of two additional notices regarding renter insurance.
If renters insurance is required the notice must be signed by the tenant. Tenants may
benefit from being notified in the rental agreement that the purchase of renter insurance is
necessary to cover damage personal property.

Government Sector Impact:

None.

Technical Deficiencies:

None.

Related Issues:

The Real Property and Probate section of the Florida Bar drafts a standardized lease that includes
all provisions required by state statue. The draft lease is reviewed and approved for use by the
Supreme Court of Florida. The changes in the bill could require an updated standardized lease be
drafted and approved.®

Statutes Affected:

This bill substantially amends section 83.491 of the Florida Statutes

Additional Information:

A.

Committee Substitute — Statement of Substantial Changes:
(Summarizing differences between the Committee Substitute and the prior version of the bill.)

CS by Banking and Insurance on January 26, 2016:

e Changes “Renter” to “Renters” throughout the bill.

e Applies the new notice requirements to leases entered into on or after January 1,
2017.

e Clarifies that failure to provide such notice does not create a private cause of action or
nullify any part of the rental agreement.

Amendments:

None.

& Conversation with Arlene Catherine Udick of the Landlord Tenant Committee for the Real Property and Probate Trust Law
Section of the Florida Bar Association ( January 22, 2016).
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This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate.
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Florida Senate - 2016 COMMITTEE AMENDMENT
Bill No. SB 342

MR +7=0c

LEGISLATIVE ACTION
Senate . House
Comm: RCS
01/27/2016

The Committee on Banking and Insurance (Detert) recommended the

following:
Senate Amendment (with title amendment)
Delete lines 13 - 24

and insert:

83.491 Renters insurance.—A rental agreement entered into

on or after January 1, 2017, must specify whether a tenant is

required to obtain renters insurance and must provide in the

agreement a line for the tenant’s initials immediately following

that provision.

(1) If renters insurance is required, the rental agreement

Page 1 of 2
1/25/2016 12:25:33 PM 597-02493-16
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Florida Senate - 2016 COMMITTEE AMENDMENT

Bill No. SB 342

MR +7=0c

must specify the coverage required.

(2) If renters insurance is not required, the rental

agreement must provide a statement in substantially the

following form: “The tenant is not required to obtain renters

insurance; however, the tenant is strongly advised to obtain

renters insurance to cover damage to or loss of personal

property.”

(3) Failure to provide the notice in subsection (2) does

not create a private cause of action and does not nullify any

part of the rental agreement under this part.

================= T ] TLE AMENDMEN T ================

And the title is amended as follows:
Delete line 6

and insert:
insurance is or 1s not required; providing that
failure to include a certain notice in a rental
agreement does not create a private cause of action or

nullify any part of the rental agreement; providing an

Page 2 of 2

1/25/2016 12:25:33 PM 597-02493-16
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Florida Senate - 2016 SB 342

By Senator Gibson

9-00241-16 2016342
A bill to be entitled
An act relating to renter insurance; creating s.
83.491, F.S.; requiring a residential rental agreement
to specify whether renter insurance is required;
specifying provisions that must be included if
insurance is or is not required; providing an

effective date.
Be It Enacted by the Legislature of the State of Florida:
Section 1. Section 83.491, Florida Statutes, is created to

read:

83.491 Renter insurance.—A rental agreement must specify

whether a tenant is required to obtain renter insurance and must

provide in the agreement a line for the tenant’s initials

immediately following that provision.

(1) If renter insurance is required, the rental agreement

must specify the coverage required.

(2) If renter insurance is not required, the rental

agreement must provide a statement in substantially the

following form: “The tenant is not required to obtain renter

insurance; however, the tenant is strongly advised to obtain

renter insurance to cover damage to or loss of personal

property.”
Section 2. This act shall take effect July 1, 2016.

Page 1 of 1
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SENATOR AUDREY GIBSON

9th District

October 8, 2015

Senator Lizbeth Benacquisto, Chair
Committee on Banking and Insurance
320 Knott Building

404 South Monroe Street
Tallahassee, Florida 32399-1100

Chair Benacquisto:

THE FLORIDA SENATE

Tallahassee, Florida 32399-1100

342

COMMITTEES:

Criminal Justice, Vice Chair

Military and Veterans Affairs, Space, and
Domestic Security, Vice Chair
Appropriations Subcommittee on
Transportation, Tourism, and Economic
Development

Communications, Energy, and Public
Utilities

Reapportionment

Rules

JOINT COMMITTEE:
Joint Legislative Auditing Committee

I respectfully request that SB 342, relating to residential tenant insurance policies, be placed on the next
committee agenda.

SB 342, requires a residential agreement to advise that if renters insurance is not required, the renters’
personal belongings will not be covered in the event of damage to their domicile unless they acquire
renters insurance. I have also included a copy of a press release which details the coverage gap between
and income owners and renters in protecting themselves against hazard as well as copies of newspaper
articles on the subject.

Thank you for your time and consideration.

Sincerely,

Audrey Gibson
State Senator

District 9

Attachment

REPLY TO:

1 101 E. Union Street, Suite 104, Jacksonville, Florida 32202 (904) 359-2553 FAX: (904) 359-2532
£ 205 Senate Office Building, 404 South Monroe Street, Tallahassee, Florida 32399-1100 (850) 487-5009

ANDY GARDINER

President of the Senate

Senate’s Website: www.flsenate.gov

GARRETT RICHTER
President Pro Tempore
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The Florida Senate

BILL ANALYSIS AND FISCAL IMPACT STATEMENT

(This document is based on the provisions contained in the legislation as of the latest date listed below.)

Prepared By: The Professional Staff of the Committee on Banking and Insurance

BILL:

SB 596

INTRODUCER:  Senator Hukill

SUBJECT: Assignment or Transfer of Property Insurance Rights
DATE: January 25, 2016 REVISED:
ANALYST STAFF DIRECTOR REFERENCE ACTION
1. Billmeier Knudson Bl Pre-meeting
2. JU
3. RC
Summary:

SB 596 provides that an agreement that purports to assign or transfer the right to enforce post-
loss benefits in a property insurance policy is void. This provision would prevent the assignee
from filing an action against the insurance company to enforce payment. This bill does not
change current law regarding the right of insured to file an action against the insurance company
and does not change current law regarding the rights of those who perform home repairs filing
actions against homeowners.

The bill further provides that the assignment agreement is void if:

It imposes a cancellation fee, a mortgage processing fee, or adds an amount for overhead and
profit;

The final invoice issued under the agreement exceeds the estimated cost for work performed
and the increase was not authorized by the insurer;

It prevents or inhibits an insurer from communicating with the insured at any time; or

It purports to transfer or create any authority to adjust, negotiate, or settle any portion of a
claim to a person not authorized to adjust, negotiate, or settle a claim.

This bill provides that for an assignment agreement to be valid all the following conditions must
be met:

The agreement must authorize a person or entity to be named as a payee or copayee for the
benefit of payment for services rendered and materials provided to mitigate or repair covered
damage only.

The agreement must limit payment to $2,500 per occurrence for work performed to mitigate
or repair covered damage.

The agreement must be provided to the insured’s property insurer within 3 business days
after execution.
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e The agreement must allow the insured to cancel the agreement within the later of 3 business
days after the agreement is executed or submitted to the insurer. If the assignment agreement
is for work resulting from a state of emergency declared by the Governor and is executed
within 1 year of the declaration, the insured may cancel the assignment within 5 business
days of its execution.

e The agreement must contain an estimate for proposed services and materials to be provided.

The bill provides that an agreement to assign post-loss benefits must contain a specific notice
warning the insured that he or she is giving up certain rights and informing the insured of the
right to rescind the agreement.

The bill does not apply to property insurance policy provisions relating to liability coverage.

This bill is effective upon becoming a law and its provisions apply to assignments executed after
the effective date.

Present Situation:
Background on Assignment of Benefits

An assignment is the transfer of the rights of one party under a contract to another party. Current
law generally allows an insurance policyholder to assign the benefits of the policy, such as the
right to be paid, to another party. Once an assignment is made, the assignee can take action to
enforce the contract. Accordingly, if the benefits are assigned and the insurer refuses to pay, the
assignee can file a lawsuit against the insurer to recover the benefits.

Section 627.422, F.S., governs assignability of insurance contracts and provides that a policy
may or may not be assignable according to its terms. In Lexington Insurance Company v.
Simkins Industries,! the court held that a provision in an insurance contract prohibiting
assignment was enforceable under the plain language of s. 627.422, F.S. The court explained that
the purpose of a provision prohibiting assignment was to protect an insurer against unbargained-
for risks.2 However, Florida courts have held that an assignment made after the loss is valid even
if the contract states otherwise.® In Continental Casualty Company v. Ryan Incorporated,* the
court noted that it is a “well-settled rule that [anti-assignment provisions do] not apply to an
assignment after loss. A court recently explained that the rationale for post-loss assignments is
that “[a]n assignment of the policy, or rights under the policy, before the loss is incurred transfers
the insurer's contractual relationship to a party with whom it never intended to contract, but an

1704 So2d 1384 (Fla. 1998).

21d. at 1386.

3 See West Florida Grocery Company v. Teutonia Fire Insurance Company, 77 So. 209 (Fla. 1917); Better Construction, Inc.
v. National Union Fire Insurance Company of Pittsburgh, 651 So.2d 141 (Fla. 3d DCA 1995)(reversal a dismissal based on a
no-assignment provision because “a provision against assignment of an insurance policy does not bar an insured’s assignment
of an after-loss claim”); Gisela Investments v. Liberty Mutual Ins. Co., 452 So.2d 1056 (Fla. 3d DCA 1984)(holding that a
“provision in a policy of insurance which prohibits assignment thereof except with consent of the insurer does not apply to
prevent assignment of the claim or interest in the insurance money then due, after 10ss™).

4974 So.2d 368, 377 n. 7 (Fla. 2000).
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assignment after loss is simply the transfer of the right to a claim for money” and “has no effect
upon the insurer's duty under the policy.””

Assignments have been prohibited by contract in other insurance contexts. In Kohl v. Blue Cross
Blue Shield of Florida, Inc.,® the court found anti-assignment language was sufficiently clear and
upheld language prohibiting the assignment of a health insurance claim. The court explained that
anti-assignment clauses “prohibiting an insured's assignments to out-of-network medical
providers are valuable tools in persuading health [care] providers to keep their costs down and as
such override the general policy favoring the free alienability of choses in action.”’

Section 627.428, F.S., provides, in part:

Upon the rendition of a judgment or decree by any of the courts of this state
against an insurer and in favor of any named or omnibus insured or the named
beneficiary under a policy or contract executed by the insurer, the trial court or, in
the event of an appeal in which the insured or beneficiary prevails, the appellate
court shall adjudge or decree against the insurer and in favor of the insured or
beneficiary a reasonable sum as fees or compensation for the insured’s or
beneficiary’s attorney prosecuting the suit in which the recovery is had.

This statute allows the insured to recover attorney’s fees if the insured prevails in an action
against an insurer. A person who takes an assignment of benefits is entitled to attorney’s fees if
that assignee prevails in an action against an insurer.®

Assignment of Benefits in Property Insurance Cases

In recent years, insurers have complained of abuse of the assignment of benefits process. An
insurance company recently described the issue in a court filing:

The typical scenario surrounding the use of an “assignment of benefits” involved
vendors and contractors, mostly water remediation companies, who were called
by an insured immediately after a loss to perform emergency remediation
services, such as water extraction. The vendor came to the insured’s home and,
before performing any work, required the insured to sign an “assignment of
benefits” — when the insured would be most vulnerable to fraud and price-
gouging. Vendors advised the insured, “We’ll take care of everything for you.”
The vendor then submitted its bill to the insurer that was, on average, nearly

30 percent higher than comparative estimates from vendors without an assignment
of benefits. Some vendors added to the invoice an additional 20 percent for
“overhead and profit,” even though a general contractor would not be required or
hired to oversee the work. Vendors used these inflated invoices to extract higher

5 Wehr Constructors, Inc. v. Assurance Company of America, 384 S.W.3d 680, 683 (Ky. 2012).

6955 So.2d 1140 (Fla. 4™ DCA 2007).

71d. at 1144-1145.

8 See All Ways Reliable Bldg. Maint., Inc. v. Moore, 261 So.2d 131 (Fla. 1972); Allstate Insurance Co. v. Regar, 942 So.2d
969 (Fla.2d DCA 2006).
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settlements from insurers. This, in turn, significantly increases litigation over the
vendors’ invoices.’

In a court filing in a different case, a company that provides emergency repair and construction
services explained the rationale behind assignments of insurance benefits:

As a practical matter, a homeowner often will not be able to afford or hire a
contractor immediately following a loss unless the contractor accepts an
assignment of benefits to ensure payment. A homeowner may be unable to
comply with the... provision requiring the homeowner to protect and repair the
premises unless the remediation contractor accepts an assignment of benefits,
however, contractors will become unwilling to accept payments by assignment if
court decisions render the assignments unenforceable...

Whether the repair invoice is routed through the insured or submitted by the
service provider directly by assignment, the service provider’s repair invoice is
submitted to the insurer for coverage and reviewed by an adjuster. The only
difference an assignment makes is that, if an insurance company wishes to
partially deny coverage or contest an invoice as unreasonable, the insured
policyholder is not mired in litigation in which he or she has no stake.°

It is argued that in most cases, assignment of benefits works to the homeowner’s advantage
because the contractor is in a better position that most homeowners to discuss costs and repair
requirements with insurance adjusters.!

Proponents of changing the law relating to assignment of benefits argue that the ability to
recover attorney’s fees under s. 627.428, F.S., leads to more litigation in cases involving
assignment of benefits because an assignee can recover full attorney’s fees even if the award is
small.*2 However, courts have explained that the purpose of s. 627.428, F.S., is to encourage the
prompt payment of valid claims and place the insured in the same position he or she would have
been had the insurer paid the claim.3

Recent Litigation in Cases Involving Assignment of Benefits

Several recent cases have addressed the assignment of post-loss benefits. In Accident Cleaners,
Inc. v. Universal Ins. Co.,'* the Fifth District Court of Appeal rejected a claim that s. 627.405,
F.S., provided that only a person with an insurable interest at the time of loss could enforce an

9 See Security First Insurance Company v. State of Florida, Office of Insurance Regulation, Case 1D14-1864 (Fla. 1% DCA),
Appellant’s Initial Brief at pp. 3-4. (appellate record citations omitted).

10 See One Call Property Services, Inc. v. Security First Insurance Company, Case No. 4D14-0424 (Fla. 4" DCA),
Appellant’s Initial Brief at 46-48.

11 Memorandum to Members of the House Insurance and Banking Subcommittee from Dale S. Dobuler, Florida Justice
Association (October 26, 2015)(on file with the Committee on Banking and Insurance).

12 See Florida Justice Reform Institute, White Paper: Restoring Balance in Insurance Litigation, (2015) at pp. 9-10. (on file
with the Committee on Banking and Insurance.

13 See e.g. Travelers Indemnity Insurance Company of Illinois v Meadows MRI, LLP, 900 So.2d 676, 678-679 (Fla. 4" DCA
2005).

14 Case No. 5D14-352 (5" DCA April 10, 2015).
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insurance contract and held that the right to recover post-loss insurance benefits could be
assigned. The court explained that nothing in the statute indicated the Legislature intended to
change the “well-settled” law of assignability of contractual rights” or the “inability of insurers
to restrict post-loss assignments.”

In One Call Property Services, Inc. v. Security First Ins. Co.,' the Fourth District Court of
Appeal explained that even “when an insurance policy contains a provision barring assignment
of a policy, an insured may assign a post-loss claim.” The court rejected arguments that the
insured had nothing to assign at the time the assignment was executed because benefits were not
yet due under the policy.®

The court explained the competing policy arguments raised by the assignment of benefits issue:

Turning to the practical implications of this case, we note that this issue boils
down to two competing public policy considerations. On the one side, the
insurance industry argues that assignments of benefits allow contractors to
unilaterally set the value of a claim and demand payment for fraudulent or
inflated invoices. On the other side, contractors argue that assignments of benefits
allow homeowners to hire contractors for emergency repairs immediately after a
loss, particularly in situations where the homeowners cannot afford to pay the
contractors up front.’

The court noted that if “studies show that these assignments are inviting fraud and abuse, then
the legislature is in the best position to investigate and undertake comprehensive reform.”*8

In Security First Ins. Co. v. State of Florida, Office of Ins. Regulation,® an insurer sought
approval from the Office of Insurance Regulation to amend its policy forms to prohibit
assignment unless the insurer agreed to the assignment. The Office of Insurance Regulation
disapproved the form filing based on Florida court cases holding post-loss benefits are freely
assignable.?’ The First District Court of Appeal affirmed the Office of Insurance Regulation’s
order but noted evidence of abuse of the assignment of benefit process.?! The court concluded “it
is for the legislative branch to consider this public policy problem” and noted that “legislative
review provides a more detailed inquiry into the current situation in the industry and greater
flexibility in achieving meaningful reform, if deemed necessary.”??

Data Provided by Insurers

On October 6, 2015, the Insurance Consumer Advocate issued a data call to gather information
relating to assignment of benefits. On October 23, 2015, the Office of Insurance Regulation

15 165 S0.3d 749, 753 (4™ DCA 2015).
16 1d. at 754
171d. at 755.

8 1d.

19177 S0.3d 627 (Fla. 1t DCA 2015).
20 |d. at 628.

2d.

221d. at 630.
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issued a data call to gather information from insurance companies relating to assignment of
benefits and its relationship to property insurance rates. Most insurers did not respond to the
Insurance Consumer Advocate data call due to concerns about disclosure of trade secrets.
Insurance companies submitted information to the Office of Insurance Regulation during
December and January. The office is currently reviewing the information submitted.

Citizens Property Insurance Corporation (“Citizens”) provided a summary of information it
provided in response to the OIR data call. Citizens randomly sampled 983 claims reported in
2015 that were settled without a lawsuit being filed. The statewide average that Citizens paid for
the loss and loss adjustment expense was $15,822 if the claim had an assignment of benefits but
$8,507 if the claim did not have an assignment of benefits. If a lawsuit was filed, Citizens paid
an average of $37,677 per claim if the claim had an assignment of benefits and $30,526 if the
claim did not. In South Florida (Miami-Dade, Broward, and Palm Beach counties), the
percentage of claims litigated increased from 15.8 percent in 2010 to 38.4 percent in 2014.
Citizens also reported that 31.9 percent of its claimants had representation either by an attorney
or public adjuster at the first notice of loss in 2014. That percentage increased to 45.6 percent
through the first 9 months of 2015.

Effect of Proposed Changes:

This bill creates a new section of law to provide that an agreement that purports to assign or
transfer the right to enforce post-loss benefits in a property insurance policy is void. This
provision would prevent the assignee from filing an action against the insurance company to
enforce payment. Since the assignee could not file an action to enforce payment, the assignee
could not collect attorney’s fees under s. 627.428, F.S. This bill does not change current law
regarding the right of insured to file an action against the insurance company and does not
change current law regarding the rights of those who perform home repairs filing actions against
homeowners.

This bill requires that all of the following conditions must be met for an assignment agreement to

be valid:

e The agreement must authorize a person or entity to be named as a payee or copayee for the
benefit of payment as provided in the policy for services rendered and materials provided to
mitigate or repair covered damage only.

e The agreement must limit payment to $2,500 per occurrence for work performed to mitigate
or repair covered damage.

e The agreement must be provided to the insured’s property insurer within 3 business days
after execution.

e The agreement must contain an estimate for proposed services and materials to be provided.
e The agreement must allow the insured to cancel the agreement within 3 business days?? after
the agreement is executed or submitted to the insurer, whichever is later. The assignee is

entitled to be reimbursed for work already performed before cancellation of the agreement.

23 The bill extend this period to 5 days if the agreement is executed to perform work resulting from an event for which the
Governor has declared a state of emergency and is within 1 year of the declaration.
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In addition to providing that an agreement that purports to transfer the right to enforce payment
is void, the bill provides that an agreement is void if any of the following conditions are met:

The agreement imposes an agreement cancellation fee, a mortgage processing fee, or adds an
amount for overhead and profit. This addresses concerns that some vendors are inflating the
costs and overcharging consumers.?*

The final invoice issued under the agreement exceeds the estimated cost for work performed
and the increase was not authorized by the insurer.

The agreement prevents or inhibits an insurer from communicating with the insured at any
time. This addresses the problem, reported by some insurers, that assignees are preventing
insureds from discussing the claim with the insurance company.

The agreement purports to transfer or create any authority to adjust, negotiate, or settle any
portion of a claim to a person not authorized to adjust, negotiate, or settle a claim under part
VI of ch. 626, F.S. This provision prevents a person not licensed as an insurance adjuster
from acting as an adjuster.

The agreement must contain the following notice, in 14-point type:

WARNING: YOU ARE AGREEING TO GIVE UP CERTAIN RIGHTS YOU
HAVE UNDER YOUR INSURANCE POLICY TO A THIRD PARTY. PLEASE
READ AND UNDERSTAND THIS DOCUMENT BEFORE SIGNING IT. YOU
HAVE THE RIGHT TO CANCEL THIS AGREEMENT WITHOUT PENALTY
WITHIN 3 BUSINESS DAYS AFTER THE DATE THIS AGREEMENT IS
EXECUTED OR WITHIN 3 BUSINESS DAYS AFTER YOUR PROPERTY
INSURANCE COMPANY HAS RECEIVED A COPY OF THIS AGREEMENT,
WHICHEVER IS LATER. IF WORK IS BEING PERFORMED AS A RESULT
OF DAMAGES CAUSED BY AN EVENT FOR WHICH THE GOVERNOR
HAS DECLARED A STATE OF EMERGENCY AND IS WITHIN 1 YEAR
AFTER SUCH DECLARATION, YOU HAVE 5 DAYS AFTER THE DATE OF
EXECUTION TO CANCEL. THIS AGREEMENT DOES NOT CHANGE
YOUR DUTIES UNDER YOUR PROPERTY INSURANCE POLICY, SUCH
AS PROMPTLY NOTIFYING YOUR INSURANCE COMPANY OF A LOSS
AND MITIGATING YOUR PROPERTY FROM FURTHER DAMAGE.

The bill does not apply to a power of attorney granted to a management company, family
member, guardian, or similarly situated person which may include the authority to act in place of
the principal on property insurance claims. The bill also does not apply to assignments relating to
liability coverage in the property insurance policy.

This bill is effective upon becoming a law and its provisions apply to assignments executed after
the effective date. The provisions do not apply to agreements entered into before the bill’s
effective date.

24 See Florida’s Assignment of Benefits Problem prepared by American Strategic Insurance (on file with the Committee on
Banking and Insurance). It provides examples of charges for mortgage processing fees ranging from $300-$1,500, examples
of charges of 10 percent of the total bill for “overhead” and “profit,” and cancellation charges of 15 percent-30 percent.
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V. Constitutional Issues:

A.

Municipality/County Mandates Restrictions:
None.

Public Records/Open Meetings Issues:
None.

Trust Funds Restrictions:

None.

Other Constitutional Issues:

Access to Courts

The bill provides that any assignment that purports to transfer the right to enforce
payment for post-loss benefits is void. It could argue that the effect of this bill is to
remove the right for an assignee to sue for breach of the insurance contract. The Florida
Supreme Court addressed the ability to limit an assignee’s access to courts in Nationwide
Mut. Fire Ins. Co. v. Pinnacle Medical Inc.? In that case, Pinnacle, a medical provider,
provided medical services to a person injured in an automobile accident. The injured
person assigned his rights to receive benefits to Pinnacle. When the insurer refused to
pay, Pinnacle, as assignee, brought suit against the insurer for breach of contract. A
statute required that a medical provider who had accepted an assignment of benefits must
submit to binding arbitration so the insurer argued that Pinnacle could not bring the
action.?®

The court held that the statute prohibiting an assignee from bringing an action to enforce
payment violated the Access to Courts?’ provision of the state constitution. The court
explained that the right of an assignee to sue for breach of contract to enforce assigned
rights predates the Florida Constitution. If a right to seek redress in the courts predates
the Florida Constitution, the Legislature cannot abolish that right without providing a
reasonable alternative or commensurate benefit unless the Legislature can show an
overpowering public necessity for its abolishment and no alternative means of meeting
the public necessity.?

However, it could be argued that the bill is not impairing access to courts and is a statute
restricting assignments. “Generally, causes of action derived from a contract are
assignable and contract rights can be assigned unless forbidden by the terms of the
contract itself, or unless the assignment would violate some rule of public policy or some

25753 S0.2d 55 (2000).

% 1d. at 56.

27 Art. 1,'s. 21, Fla. Const.
28 See Pinnacle Medical, 753 So.2d at 57; Kluger v. White, 281 So.2d 1, 4 (Fla. 1973); Smith v. Department of Insurance, 507
So.2d 1080, 1088 (Fla. 1987).
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VI.

VII.

VIII.

statute, or the contract rights involve obligations of a personal nature.?® Since statutes or
public policy are valid reasons for limiting or prohibiting assignments and this bill
declares an assignment “void” if it purports to transfer the right to enforce, it can be
argued that there is no impairment of access to courts and that the bill is an example of
the Legislature declaring by statute the public policy of this state relating to the
assignment of benefits of property insurance contracts.

Fiscal Impact Statement:

A.

Tax/Fee Issues:
None.
Private Sector Impact:

The data provided by Citizens Property Insurance Company indicates that the bill may be
effective in lowering property insurance claim costs that are currently associated with an
executed post-loss assignment of benefits.

Government Sector Impact:

Indeterminate. It is not known whether the changes in this bill will reduce litigation.

Technical Deficiencies:

None.

Related Issues:

None.

Statutes Affected:

This bill creates section 627.70133 of the Florida Statutes.

Additional Information:

A.

Committee Substitute — Statement of Changes:
(Summarizing differences between the Committee Substitute and the prior version of the bill.)

None.
Amendments:

None.

This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate.

29 3A Fla.Jur.2d Assignments §6; Restatement 2d Contracts 317. See Kohl v. Blue Cross and Blue Shield of Florida, 955
So.2d 1140, 1143 (Fla. 4™ DCA 2007)(upholding language prohibiting assignments to out of network medical providers).
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A bill to be entitled

An act relating to assignment or transfer of property
insurance rights; creating s. 627.70133, F.S.;
providing requirements under a property insurance
policy for the post-loss assignment or transfer of
rights, benefits, or policy provisions not related to
liability coverage; providing requirements for an
agreement to assign or transfer such rights, benefits,
or policy provisions; providing prohibitions and
conditions that void such an agreement; providing

applicability; providing an effective date.
Be It Enacted by the Legislature of the State of Florida:
Section 1. Section 627.70133, Florida Statutes, is created

to read:

627.70133 Assignment of benefits or transfer of rights.—As

to property insurance policies, this section governs the post-

loss assignment or transfer of rights, benefits, or policy

provisions unrelated to liability coverage to a person or entity

other than the named insured. This section does not affect the

post-loss assignment or transfer of rights, benefits, or other

policy provisions related to liability coverage in the property

insurance policy.

(1) An agreement entered into under this section to assign

or transfer rights, benefits, or policy provisions is not wvalid

unless:

(a) It authorizes a person or entity to be named as a payee

or copayee for the benefit of payment as provided in the policy
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for services rendered and materials provided to mitigate or

repair covered damage only;

(b) It is limited to $2,500 per occurrence for work

performed to mitigate or repair covered damage;

(c) It is provided to the insured’s property insurer within

3 business days after execution;

(d) It contains an estimate for proposed services and

materials to be provided;

(e) With the exception of reimbursement for work already

performed to mitigate or repair covered damage, it allows the

insured to cancel the agreement, in writing, without penalty or

obligation within 3 business days after the date the agreement

is executed or within 3 business days after the insurer has been

provided with the agreement, whichever is later. However, if the

agreement is executed to perform work resulting from an event

for which the Governor has declared a state of emergency and is

within 1 year after such declaration, the insured has 5 business

days after the date the agreement is executed to cancel the

agreement without penalty; and

(f) It contains the following notice in 14-point type:
WARNING: YOU ARE AGREEING TO GIVE UP CERTAIN RIGHTS YOU HAVE
UNDER YOUR INSURANCE POLICY TO A THIRD PARTY. PLEASE READ AND
UNDERSTAND THIS DOCUMENT BEFORE SIGNING IT. YOU HAVE THE RIGHT
TO CANCEL THIS AGREEMENT WITHOUT PENALTY WITHIN 3 BUSINESS DAYS
AFTER THE DATE THIS AGREEMENT IS EXECUTED OR WITHIN 3 BUSINESS
DAYS AFTER YOUR PROPERTY INSURANCE COMPANY HAS RECEIVED A COPY
OF THIS AGREEMENT, WHICHEVER IS LATER. IF WORK IS BEING
PERFORMED AS A RESULT OF DAMAGES CAUSED BY AN EVENT FOR WHICH
THE GOVERNOR HAS DECLARED A STATE OF EMERGENCY AND IS WITHIN 1
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YEAR AFTER SUCH DECLARATION, YOU HAVE 5 DAYS AFTER THE DATE OF
EXECUTION TO CANCEL. THIS AGREEMENT DOES NOT CHANGE YOUR DUTIES

UNDER YOUR PROPERTY INSURANCE POLICY, SUCH AS PROMPTLY NOTIFYING
YOUR INSURANCE COMPANY OF A LOSS AND MITIGATING YOUR PROPERTY
FROM FURTHER DAMAGE.

(2) An agreement is void if:

(a) It imposes an agreement cancellation fee, a check

processing fee, or a mortgage processing fee or adds an amount

for overhead and profit to the amount for mitigation and repair

of covered property;

(b) A final invoice issued under the agreement exceeds the

estimated cost for work performed and the increase in cost was

not authorized by the insurer;

(c) It purports to assign or transfer the right to enforce

payment for post-loss benefits in the policy;

(d) It prevents or inhibits an insurer from communicating

with the insured at any time; or

(e) It purports to transfer or create any authority to

adjust, negotiate, or settle any portion of a claim to a person

or entity who is not authorized to adjust, negotiate, or settle

a claim on behalf of the insured or claimant under part VI of

chapter 626.

(3) This section does not apply to a power of attorney

granted to a management company, family member, guardian, or

similarly situated person which complies with chapter 709 and

which may include, as part of the authority granted, the

authority to act in place of a principal as it relates to a

property insurance claim.

Section 2. This act applies to post-loss assignments or
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transfers of rights, benefits, or policy provisions not related

to liability coverage which are executed after the effective

date of this act.

Section 3. This act shall take effect upon becoming a law.
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Please see Section IX. for Additional Information:

COMMITTEE SUBSTITUTE - Substantial Changes

Summary:

CS/SB 650 amends the Viatical Settlement Act, ss. 626.991 — 626.99295, F.S. A viatical
settlement contract is a written agreement entered into between the owner of a life insurance
policy, referred to as the viator, and a viatical settlement provider wherein the viator agrees to
transfer ownership or change the beneficiary designation of a life insurance policy at a later date
in exchange for compensation paid to the viator. The compensation paid to the viator is generally
less than the expected death benefit under the policy. Rather than retaining the policy, the
provider usually sells all or part of the policy to one or more investors. In return for providing
funds, these investors receive the death benefit, or a proportionate share thereof, upon the
passing of the insured.

The bill provides greater specificity regarding fraudulent, deceptive, and prohibited practices that
are subject to administrative sanctions by the Office of Insurance Regulation (OIR) and felony
criminal sanctions. The bill does this by defining actions that constitute “fraudulent viatical
settlement acts;” and including their commission as prohibited practices under ss. 626.99275 and
626.9914, F.S.

The bill makes engaging in a stranger-originated life insurance (STOLI) practice a felony
fraudulent viatical settlement act and makes STOLI contracts void and unenforceable. Stranger-
originated life insurance is somewhat similar to a viatical transaction, with the key difference
that the individual who obtains a life insurance policy does so for the express purpose of
assigning the policy in exchange for compensation, thus violating Florida law requiring
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beneficiaries to have an insurable interest in the life of the policyholder. In a proper viatical
settlement, the insurance policy was originally purchased with the intent that benefits would be
paid to persons or entities with an insurable interest — a reasonable expectation of a monetary
benefit from the continued well-being of the life being insured.

The bill increases from $2,500 to $10,000 the maximum fines the OIR may impose for each
nonwillful violation of the Viatical Settlement Act, and increases from $10,000 to $25,000 the
maximum fine for each willful violation of the Act.

The bill increases the contestability period for viatical settlement agreements from 2 years to

5 years. Florida law prohibits the creation of a viatical settlement contract during the
contestability period unless the viator certifies that he or she meets an exception that justifies
viatication of the policy. The bill specifies that the viator must, to claim an exception, execute a
sworn affidavit and document that an exception applies. Such exceptions include, but are not
limited to, the viator is terminally or chronically ill, is retired, has a disability preventing full-
time employment, experienced the divorce or death of a spouse, or the owner of the policy is not
a natural person. The bill allows viatication after 2 years if prior to the issuance date of the
policy: premiums were funded with unencumbered assets, no agreement to sell the policy was
made, and the insured and the policy were not evaluated for settlement.

The bill also:

e Establishes new disclosure and annual reporting requirements and conflicts of interest
prohibitions for viatical service providers;

e Requires viatical service providers to file their advertising and marketing materials with the
OIR prior to entering into viatical contracts;

e Requires viatical service providers maintain documentation of compliance with their anti-
fraud plans; and

e Requires viatical service providers to provide certain documentation to insurers for
verification of coverage, prior to entering into a viatical settlement contract.

e Increases the deposit requirement for viatical settlement providers from $100,000 to
$250,000.

The effective date of the bill is July 1, 2016.
Present Situation:
Life Insurance — Insurable Interests

A fundamental concept in life insurance is that the purchaser and beneficiary of an insurance
policy must have an insurable interest—a reasonable expectation of a monetary benefit from the
continued well-being of the life being insured. In the context of life insurance, the insurable
interest prevents purchasing insurance as a form of gambling on the death of the insured, which
creates a moral hazard for the purchaser who may be tempted create a situation where he or she
will be able to collect on the policy.

The insurance interest requirement for life insurance can be found in the Florida Statutes at
S. 627.404, F.S. Florida law prohibits the procurement of “an insurance contract on the life or
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body of another individual unless the insurance contract benefits are payable to the insured, his
or her personal representatives, a person having an insurable interest in the insured when the
contract was made.'” Persons with insurable interest include the insured, family members and
loved ones of the insured, others if the insured’s life and health is of greatest benefit to them,
trusts and trustees in specified circumstances, charitable organizations, and business
organizations in specified circumstances.

Viatical Settlement Contracts - Background

A viatical settlement contract is a written agreement entered into between the owner? of a life
insurance policy, referred to as the viator, and a viatical settlement provider wherein the viator
agrees to transfer ownership or change the beneficiary designation of a life insurance policy at a
later date in exchange for compensation paid to the viator.® The compensation paid to the viator
is generally less than the expected death benefit under the policy. Rather than retaining the
policy, the provider usually sells all or part of the policy to one or more investors. In return for
providing funds, these investors receive the death benefit, or a proportionate share thereof, upon
the passing of the insured.

Viatical settlements emerged during the HIVV/AIDS epidemic in the 1980s, enabling terminally
ill patients with short life expectancies who could no longer work and afford the policy
premiums to sell their life insurance policies at a cash discount to pay for high medical care
expenses. In the early days of the epidemic, AIDS patients generally died within months of their
diagnoses, resulting in fairly quick, significant returns to investors,* who in those days were
typically senior individuals who risked their savings in what was represented as a safe
investment and marketed as a compassionate way to help dying patients. However, innovations
in AIDS treatment in the early 1990s significantly improved life expectancies of AIDS patients,
sometimes even outliving their investors, which disrupted mortality assumptions and diminished
investor returns.

Two consequences resulted from the insureds of viaticated policies exceeding their life
expectance. The first is that some viatical settlement providers stopped brokering new viatical
settlements. The second, unfortunately, is that some viatical settlement providers engaged in
fraudulent practices.®

An example cited by the Office of Insurance Regulation of such fraudulent activity was Mutual
Benefits Corporation.® In 2004, the OIR suspended MBC’s license and the United States
Securities and Exchange Commission (SEC) filed an action in federal court seeking an
injunction and the appointment of a receiver. The court-appointed receiver reported that MBC
had fraudulently procured insurance policies with a total face value of approximately

$1.4 billion. The SEC agreed to a $25 million settlement and referred the case to prosecutors.

! The insurable interest need not exist after the inception date of coverage under the contract.

2 Or certificateholder if a group policy.

%5.626.9911, F.S.

4 Kelly J. Bozanic, An Investment to Die For: From Life Insurance to Death Bonds, the Evolution and Legality of the Life
Settlement Industry, 113 PENN. ST. L. REV. 229, 233-234 (2008).

5 Office of Insurance Regulation, Secondary Life Insurance Market Report to the Florida Legislature (Dec. 2013), p. 9.

6 See Office of Insurance Regulation, supra note 5, at pg. 10.
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Federal prosecutors charged former company employees, most of whom have pled guilty and
were sentenced to lengthy prison terms. A factual statement filed by an MBC employee
described the scheme. Mutual Benefits Corporation would falsely promise investors a fixed rate
of return but was unable to keep those promises because insureds lived longer than expected and
their premiums had to be paid to keep the underlying policies in force. New investor sales were
used to continue to pay premiums on the previously viaticated life insurance policies. The MBC
experience and other fraudulent schemes led to the Legislature comprehensively reforming the
regulation of the viatical settlement industry in 2005.

Today, the viatical settlement market is not limited to the purchase of the life insurance products
of the terminally ill. Viatical settlement contracts are also entered into with non-terminally ill
insureds that no longer want, need, or can afford their policies. These agreements, often referred
to as life settlements, serve as an alternative to exercising a redemption or accelerated death
benefit clause in life insurance policies.

Regulation of the Viatical Settlement Industry

Viatical settlement providers and viatical settlement brokers are required to obtain licensure from
the Office of Insurance Regulation. The Viatical Settlement Act (Act)’ sets forth requirements
for licensure, annual reporting, disclosures to viators, transactional procedures, adoption of anti-
fraud plans, and administrative, civil, and criminal penalties. The Act also provides the OIR with
examination and enforcement authority over viatical service providers and brokers; review and
approval authority over the viatical settlement contracts and forms; rulemaking authority; and
provided that a violation of the Act is an unfair trade practice under the Insurance Code. The Act
does not authorize the OIR to regulate the rate or amount paid as consideration for a viatical
settlement contract.®

In 2005, legislation was enacted that requires the investment transaction to be regulated as a
security under ch. 517, F.S. These investments must be registered with either the Office of
Financial Regulation (OFR) or the federal Securities and Exchange Commission. In addition,
persons offering such investments must obtain licensure from the OFR and provide full and fair
disclosures concerning viatical settlement investments to prospective investors. The 2005
legislation also provides that a person or firm who offers or attempts to negotiate a viatical
settlement between an insured (viator) and a viatical service provider for compensation is a
viatical settlement broker who must be licensed with the Department of Financial Services
(DFS) as a life insurance agent with a proper appointment from a viatical service provider.
Viatical settlement brokers owe a fiduciary duty to the viator.®

In 2013, the Legislature directed the OIR to review Florida law and regulations to determine
whether there were adequate protections for purchasers of life insurance policies in the
secondary life insurance market.*° Following a public hearing conducted by the OIR, in which
both life insurers and institutional investors participated, the OIR published a report, concluding

7 Ch. 96-336, Laws of Fla.

85.626.9926, F.S.

9 ss. 626.9911(9) and 626.9916, F.S.

10 Ch. 2013-40, s. 6, Laws of Fla. (2013 General Appropriations Act, p. 316).
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that adequate protections for institutional purchasers in the secondary life insurance market
existed and that their recommendations did not warrant legislative action at the time.!

Stranger-Originated Life Insurance

Stranger-originated life insurance (STOLI) is somewhat similar to a viatical transaction, but with
the key difference that the individual who obtains a life insurance policy does so for the express
purpose of assigning the policy in exchange for compensation. In a typical STOLI transaction, an
individual (usually a senior) is encouraged to take out insurance on his or her own life,
sometimes in the millions of dollars, and then assigns the policy to an investor or group of
investors (the “stranger”) who pay the individual a large cash settlement in exchange for the
ownership rights to the policy, including the right to receive the proceeds upon the insured’s
death.

Stranger-originated life insurance may appear similar to a viatical or life settlement. The critical
difference is that in viatical or life settlements, an insured initially buys life insurance in a good-
faith intent to protect valid insurable interests (i.e., to protect family members or a business from
the risk of a premature death), but subsequently decides to sell the policy to a third party due to a
change in circumstances that may not warrant the policy (such as divorce, death of an intended
beneficiary, or the need for immediate cash due to illness or other loss). In a STOLLI, the policy is
intentionally purchased for the benefit of persons (usually investors) who lack an insurable
interest at the time the life insurance contract is entered into. These investors ultimately receive
the proceeds, directly or indirectly.!?> The Uniform Law Commission has noted that the
beneficiaries of STOLI transactions argue that it is an appropriate use of life insurance consistent
with applicable legal principles, including the free transferability of assets. Life insurers oppose
the use of STOLI, arguing that it is a perversion of the concept of life insurance and leads to the
moral hazard concerns that insurable interest doctrines are intended to mitigate.™

Transactions involving STOLI often use fraudulent means to procure life insurance on
individuals, such as misrepresentation, falsification, or omission of material facts in the life
insurance application. The fraud is conducted so that an assignment or sale of a policy functions
as a subterfuge that circumvents the insurable interest requirement. STOLI transactions generally
target senior citizens and are often financed through non-recourse “premium finance loans.” It is
common for STOLI to be structured through the use of an irrevocable trust, which conceals from
the life insurance company that the policy was sold. The insured pays premiums during the
contestable period to prevent the insurer from discovering a possible violation of the insurable
interest requirement.

11 See Office of Insurance Regulation, supra fn. 5, pp. 50-51.

12 AALU, NAIFA, and ACLI, STOLI: The Problem and the Appropriate State Response, p. 4, (on file with the Senate
Committee on Banking and Insurance).

13 UNIFORM LAW CoMMISSION, Insurable Interest Amendment to the Uniform Trust Code Summary, at
http://www.uniformlaws.org/ActSummary.aspx?title=Insurable%20Interests%20Amendment%20t0%20the%20Uniform%20
Trust%20Code (last visited Jan. 13, 2016).




BILL: CS/SB 650 Page 6

According to the OIR, STOLI impacts consumers (both individual investors and insureds) and

insurers in a number of ways:*

e Seniors may exhaust their life insurance purchasing capability and not be able to protect their
own family or business.

e The incentives, especially cash payments, used to lure seniors to participate in STOLI
schemes are taxable as ordinary income.

e Seniors may subject themselves or their estates to potential liability in the event the life
insurance policy is rescinded by an insurer who discovers fraud.

e Seniors may encounter unexpected tax liability from the sale of the life insurance policy.'®

e The “free” insurance is not free and may be subject to tax based on the economic value of the
coverage.

e Seniors have to give the purchaser, and subsequent purchasers, access to their medical
records when they sell their life insurance policy in the secondary market so that investors
know the health status of the insured. The investors want to know the “status™ of their
investment and how close they are to getting paid.

e STOLI may lead to an increase in life insurance rates for the over-65 population.

e |f STOLI practices continue to proliferate, the U.S. Congress may remove the tax-free status
of life insurance proceeds.

Over 30 states currently prohibit STOLI, generally through some combination of the NAIC and
NCOIL model acts, in addition to common law or statutory insurable interest laws. STOLI has
resulted in significant litigation, criminal and regulatory enforcement actions, both nationally and
in Florida.®

The OIR may use several legal or regulatory remedies to address STOLI transactions. The
Viatical Settlement Act authorizes the OIR to impose fines of up to $2,500 for nonwillful
violations and up to $10,000 for willful violations, or to suspend, revoke, deny, or refuse to
renew the license of any viatical settlement provider found to be engaging in certain acts, such as
fraudulent or dishonest practices, dealing in bad faith with viators, or violating any provision of
the Act or the Insurance Code. The OIR may also impose cease and desist orders and immediate
final orders for violations of the Act.!’

Currently, s. 627.409, F.S., provides that misrepresentation, omission, concealment of fact, or
incorrect statements on an application for an insurance contract “may prevent recovery” in
certain cases, however, there are no criminal penalties and an action for rescission by the life
insurer is the only civil penalty available. Various provisions of the Insurance Code authorize the
DFS to suspend or revoke the license or appointment of licensees, agencies, or appointees on
various grounds, such as using fraudulent or dishonest practices in the conduct of business under

14 Office of Insurance Regulation, 2016 Agency Legislative Bill Analysis of SB 650, pg. 6 (Nov. 5, 2015); Additionally,

s. 626.9923, F.S., requires viatical service providers to disclose certain risks to viators, such as tax and Medicaid eligibility
consequences.

15 See IRS Rev. Ruls. 09-13 and 09-14, regarding taxation of proceeds from settlements as capital gains ordinary income and
taxation on a post-settlement basis.

16 For a listing of OIR enforcement actions, see OIR, Viatical Criminal, Civil and Regulatory Actions,
http://www.floir.com/sections/landh/viaticals/ccr_actions.aspx (last visited Jan. 23, 2016) and 2013 OIR Report, Appendix C:
Florida Regulatory and Enforcement Actions Pertaining to Viatical Settlement Providers.

17'ss. 626.9914 and 626.99272 , F.S.
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the license.*® Finally, the Unfair Insurance Trade Practices Act in s. 626.9541, F.S., lists several
unfair methods of competition and unfair or deceptive acts or practices. Each violation of this
statute can result in fines ranging from $5,000 to $75,000, depending on the willfulness and
particular violation. In addition, “twisting” and “churning” are first-degree misdemeanors, while
willfully submitting false signatures on an application is a third-degree felony.'® The OIR
believes that though viatical settlement providers are subject to this statute by way of

S. 626.9927, F.S., and STOLI transactions do share some components of these practices, the
statute was written for the initial sale of an insurance policy to an insured and not specifically for
STOLI, making it difficult and unwieldy for the OIR to apply the provisions to secondary sales
of life insurance policies.?

Life insurers engage in insurable interest litigation to combat STOLI, usually relying on the
insurable interest statute in s. 627.404, F.S., to rescind the policies transferred in a STOLI
transaction for a lack of insurable interest when the policy was initially entered into. This
argument is sometimes opposed with arguments seeking the application of the incontestability
statute, s. 627.455, F.S., which requires life insurance policies to include a provision barring the
insurer from challenging the policy after it is in force for 2 years.

In separate cases, the U.S. District Court for the Southern District of Florida reached different
interpretations on the interplay of these statutes.?! These appeals were consolidated to the U.S.
Court of Appeals for the Eleventh Circuit, which noted that there are no cases decided by Florida
courts that specifically address whether a party can challenge an insurance policy as being void
ab initio for lack of an insurable interest if the challenge is made after the 2-year contestability
period, and if so, whether the individual with the required insurable interest must procure the
policy in good faith. As a result, the Eleventh Circuit certified questions to the Florida Supreme
Court last year for a determination of Florida law on the conflict between these two statutes.??

Current law does not specifically define STOLI, nor does it have a specific regulatory
prohibition on STOLI or life insurance policies lacking an insurable interest at inception.

Effect of Proposed Changes:
Fraudulent Viatical Settlement Acts — Definition; Criminal and Administrative Penalties

CS/SB 650 provides greater specificity regarding fraudulent, deceptive, and prohibited viatical
settlement practices that are subject to administrative and felony criminal sanctions. The bill does
this by defining actions that constitute “fraudulent viatical settlement acts;” and including their
commission as prohibited practices under ss. 626.99275 and 626.9914, F.S. The bill specifically
defines a stranger-originated life insurance (STOLI) practice as a fraudulent viatical settlement
act and makes STOLI contracts void and unenforceable.

1855, 626.611, 626.6115, 626.6215, and 626.621, F.S.

195.626.9541, F.S.

20 OIR Agency Analysis, p. 2.

21 Pruco Life Ins. V. Brasner, 2011 WL 134056 (S.D. Fla. Jan. 7, 2011), and Pruco Life Ins. Co. v. U.S. Bank, 2013 WL
4496506 (S.D. Fla. Aug. 20, 2013).

22 Pruco Life Ins. Co. v. Wells Fargo Bank, N.A., 780 F.3d 1327 at 1336 (11th Cir. C.A. 2015). The appeal, currently pending
at the Florida Supreme Court (Case No. SC15-382), is scheduled for oral argument on March 10, 2016, and will go back to
the Eleventh Circuit for final disposition.
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Section 1 amends s. 626.9911, F.S., to define “fraudulent viatical settlement act” to mean an act
or omission committed by a person who, knowingly or with the intent to defraud for the purpose
of depriving another of property for pecuniary gain, commits or allows an employee or agent to

commit the following acts:

Presenting® false or concealed material information as part of, in support of, or concerning a
fact material to a viatical settlement contract or insurance policy.

Employing a plan, financial structure, device, scheme, or artifice to defraud related to
viaticated policies.

Engaging in a stranger originated life insurance practice.

Failing to disclose upon request by an insurer that the prospective insured has undergone a
life expectancy evaluation by a person other than the insurer or its authorized representatives
in connection with the issuance of the policy.

Perpetuating a fraud or preventing its detection.

Embezzlement, theft, misappropriation, or conversion of moneys, funds, premiums, credits,
or other property of a viatical settlement provider, insurer, insured, viator, insurance
policyowner, or other person engaged in the business of viatical settlements or insurance.
Recklessly entering into, negotiating, brokering or otherwise dealing in a viatical settlement
contract, the subject of which is a life insurance policy that was obtained on false information
intended to defraud. “Recklessly”” means acting or failing to act in conscious disregard for
relevant facts or risks, involving a gross deviation from acceptable standards of conduct.
Facilitating the viator’s change of residency to avoid the provisions of the Act.

Facilitating or causing the creation of a trust with a non-Florida situs or other nonresident
entity for the purpose of owning a life insurance policy covering a Florida resident to avoid
the Act.

Facilitating or causing the transfer of the ownership of an insurance policy covering a Florida
resident to a trust with a non-Florida situs or other nonresident entity to avoid the provisions
of the Act.

Applying for or obtaining a loan that is secured, directly or indirectly, by an interest in a life
insurance policy.

Violating s. 626.99273(1) or (2), F.S., which are created by the bill. The prohibited action
under subsection (1) is knowingly soliciting an offer from, effectuating a viatical settlement
with, or making a sale to any viatical settlement provider, financing entity, or related
provider trust that is controlling, controlled by or under common control with the viatical
settlement provider. The prohibited action under subsection (2) is knowingly entering into a
viatical settlement with a viator if anything of value will be paid to a viatical settlement
broker that controls, is controlled by, or under common control with the viatical settlement
provider, financing entity, or related provider trust that is involved in the viatical settlement.
Attempting to commit, assisting, aiding, or abetting in the commission of or conspiring to
commit a fraudulent viatical settlement act.

Section 3 amends s. 626.9914, F.S., making viatical settlement providers that commit fraudulent
settlement acts subject to license suspension, revocation, denial, or nonrenewal by the OIR. The

23 Under the bill, presenting includes causing false information to be presented concerning material facts, or preparing false
information concerning material facts with the knowledge or belief that the information will be presented to or by another

person.
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OIR also has authority to assess administrative fines in lieu of or in addition to a suspension or
revocation, and also may place an existing licensee on probation for 2 years or less.

Section 9 amends s. 626.99275, F.S., making it unlawful to engage in a fraudulent viatical
settlement act. Violations of s. 626.99275, F.S., are punishable as a third degree felony of the
insurance policy involved is valued at less than $20,000; a second degree felony if the insurance
policy involved is valued at $20,000 or more but less than $100,000; or a first degree felony if
the insurance policy involved is valued at $100,000 or more.

Stranger-originated Life Insurance — Definition; Criminal and Administrative Penalties

The bill defines stranger-originated life insurance (STOLI) practices and makes void and
unenforceable contracts and agreements for the furtherance or aid of a STOLI practice. STOLI
practices are included as fraudulent viatical settlement acts by the bill and thus are punishable as
felonies under s. 626.99275, F.S., and such practices subject viatical settlement providers that
commit them to fines and either probation or license suspension, revocation, denial or
nonrenewal under s. 626.9914, F.S.

Section 1 amends s. 626.9911, F.S., defining a “stranger-originated life insurance practice”
(STOLI) to mean the initiation of a life insurance policy for the benefit of a third-party investor
who has no insurable interest in the insured at the time of policy origination. Two examples of a
STOLI practice are provided. The first is the purchase of a life insurance policy with resources or
guarantees from a person who could not lawfully initiate the policy and the execution of an
agreement to transfer ownership of the policy to a third party. The second example is the creation
of a trust that appears to have insurable interest to initiate policies for investors that violates
insurable interest laws and the prohibition against wagering on life.

Stranger-originated life insurance practices are included within the definition of “fraudulent
viatical settlement acts” created in this section. Accordingly, Section 9 provides that STOLI
practices are punishable as felonies under s. 626.99275, F.S., and Section 3 subjects viatical
settlement providers that commit them to fines and either license probation or license suspension,
revocation, denial or nonrenewal under s. 626.9914, F.S.

Section 13 creates s. 626.99289, F.S., making void and unenforceable contracts, agreements,
arrangements, and transactions entered into verbally or in writing, for the furtherance or aid of a
STOLI practice. Such contracts include, but are not limited to, financing agreements or other
arrangements that facilitate a STOLI practice.

Section 9 includes as a felony prohibited practice knowingly issuing, soliciting, marketing, or
promoting the purchase of a life insurance policy for the purpose of, or with an emphasis on,
selling the policy.

Viatical Settlement Act — Grounds for Administrative Action against Licensee and
Maximum Fines

Section 3 of the bill amends s. 626.9914(2), F.S., to increase from $2,500 to $10,000 the
maximum fines the OIR may impose for each nonwillful violation of the Viatical Settlement Act,
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and increases from $10,000 to $25,000 the maximum fine for each willful violation of the Act.
The OIR continues to have authority to levy such fines in lieu of or in addition to any suspension
or revocation of licensure, and to place a licensee on probation for not more than 2 years in lieu
of suspension, revocation, or nonrenewal.

The section also specifies that it is grounds for license probation or suspension, revocation,
denial or nonrenewal for licensee to contract with a person who materially influences the
licensee’s conduct and who fails to meet the requirements of the Act. This expands current law,
which requires the OIR to take action against a licensee that employs a person who materially
influences the licensee’s conduct and fails to meet the requirements of the Act.

Viatical Settlement Provider Licensee Annual Statement

Section 2 amends s. 626.9913, F.S., to increase the deposit requirement for viatical settlement
provider licensees from $100,000 to $250,000.

The bill also specifies disclosures that a viatical settlement provider must make in its annual
statement. Current law requires each viatical settlement provider licensee to provide an annual
statement to the Office and pay a $500 license fee on or before March 1. The bill requires the
annual statement to specify the total number of unsettled viatical settlement contracts and the
corresponding total amount due to viators, categorized by the number of days since the viator
signed the contract for transactions regulated by the state. The annual statement must also
specify, for the most recent 5 years, the total number of policies purchased, the total gross
amount paid for the purchased policies, and the total face value of such policies, allocated by
state, territory, and jurisdiction. Finally, the annual statement must specify the total amount of
proceeds or compensation paid to policyowners, allocated by state, territory, and jurisdiction.

The bill provides the OIR rulemaking authority to implement s. 626.9913, F.S.
Mandatory Disclosures to Viator

Section 5 creates s. 626.99185, F.S., which requires the viatical settlement provider to provide to
the viator a written disclosure, in duplicate, which must be signed by the viator before, or
concurrently with, the execution of a viatical settlement contract or an amendment to the
contract. The disclosure must name each viatical settlement broker that receives compensation
and the amount of compensation each receives. The disclosure must also contain a complete
reconciliation of the gross offer or bid by the viatical settlement provider to the net proceeds or
value to be received by the viator related to the transaction. The gross offer is the total amount
offered by the viatical settlement provider for the purchase of an interest in one or more life
insurance policies, including commissions, compensation or other proceeds being deducted from
the gross offer.

If the contract is subsequently amended or a change in the gross offer, the net proceeds to be
received by the viator, or a change in the information provided in the disclosure statement, an
amended disclosure statement must be provided by the viatical settlement provider and signed
and dated by the viator.
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Disclosure documentation must be maintained by the viatical settlement provider and made
available to the OIR upon reasonable notice to the provider.

Prohibited Conflicts of Interest; Prohibition against Representing that Insurance is Free;
Submission of Advertising Material to the OIR

Section 8 creates s. 626.99273, F.S., which prohibits viatical settlement providers and brokers
from engaging in specified practices and conflicts of interests.

The following are the prohibited conflicts of interest:

e A viatical settlement broker is prohibited from knowingly soliciting an offer, effectuating a
viatical settlement, or making a sale to a viatical settlement provider, financing entity, or
related provider trust that is controlling, controlled by, or under common control with the
broker.

e A viatical provider may not knowingly enter into a viatical settlement with a viator if, in
connection with the settlement, anything of value will be paid to a viatical settlement broker
that is controlling, controlled by, or under common control with the settlement provider,
financing entity, or related provider trust involved with the settlement.

The following are the prohibited acts:

e A viatical settlement provider may not enter into a viatical settlement contract unless the
promotional, advertising, and marketing materials have been filed with the office. The
materials may not cause a viator to reasonably believe that the life insurance is free for any
period of time.

e A life insurance producer, insurer, viatical settlement broker or viatical settlement provider
may not make a statement or representation to an applicant or policyholder in connection
with the sale of a life insurance policy to the effect that the insurance is free for any period of
time.

The bill provides rulemaking authority to the OIR to administer s. 626.99273, F.S.

Prohibited Practices

Section 9 amends s. 626.99275, F.S., to specify additional prohibited practices under the Act.
Under current law and the bill, engaging in a practice prohibited by this section is a felony
offense.

The bill prohibits knowingly entering into a viatical settlement contract in two circumstances.
The first is entering into a viatical settlement before the application for, or issuance of, a life
insurance policy. This is essentially a prohibition on STOLI transactions where the life insurance
is purchased for the benefit of a person or entity without an insurable interest. The second
prohibition is against entering into a viatical settlement contract during the 5-year contestability
period unless the viator provides a sworn affidavit and accompanying documentation pursuant to
S. 626.99287, F.S. (Section 12 of the bill increases the contestability period for viatical
settlement agreements from 2 years from the issuance of the life insurance policy to 5 years from
the issuance of the policy and requires documentation that the exception applies).
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The bill also prohibits knowingly issuing, soliciting, marketing, or promoting the purchase of a
life insurance policy for the purpose of or with an emphasis on selling the policy. This provision
is intended to prohibit such practices where the emphasis is on the purchaser of the policy
subsequently selling the policy, essentially encouraging a STOLI practice.

The bill also makes engaging in a fraudulent viatical settlement act a prohibited practice. Section
1 of the bill defines fraudulent viatical settlement acts. The various acts that constitute a viatical
settlement act are discussed earlier in this analysis under the subheading “Fraudulent Viatical
Settlement Acts — Definition; Criminal and Administrative Penalties.”

Extension of the Contestability Period during Which Viatical Contracts are Prohibited

Section 12 amends s. 626.99287, F.S., which contains the contestability requirements for
viaticated life insurance contracts. Generally, a life insurance policy cannot be viaticated during
the contestability period and such viatical settlement contracts are void and unenforceable. The
bill expands the contestability period for viaticaled life insurance contracts from 2 years to

5 years. A viatical settlement contract may be entered into during the contestability period,
however, under various exemptions, one of which is the execution by the viator of a sworn
affidavit certifying that certain conditions such as the diagnosis of a life threatening illness or the
death of a spouse have occurred. The bill provides that in order for an exception to be claimed
the viator must provide a sworn affidavit that one of the exemptions apply.

The bill also revises two of the existing exceptions. The exception for a life insurance policy
issued upon the owner’s exercise of conversion rights arising out of a group or term policy is
limited by the bill to instances when the total time covered under the prior policy is at least

60 months. Conversion occurs when the insured converts life insurance under a group policy to
an individual policy, often because the insured has lost the group policy. The exception for
illness is changed and under the bill requires the viator to be “terminally or chronically ill.”
Currently this exception requires a diagnosis of an illness or condition that is catastrophic, life
threatening, or requires a course of treatment of at least 3 years or home health care.

The bill retains the 2 year contestability period if three conditions are met. The first condition is
that policy premiums were funded exclusively with unencumbered assets which may include an
interest in the policy being financed but only to the extent of the net cash surrendered value
provided by or full recourse liability incurred by the insured. The second condition is that during
the 2 years, an agreement was not entered into to guarantee the insured’s full recourse liability or
to purchase the policy. The third condition is that the insured and the policy were not evaluated
for settlement.

Required Notification to the Insurer of Execution of Sworn Affidavit Allowing a Viatical
Settlement Contract during the Contestability Period

Section 10 creates s. 626.99276, F.S., to require that a copy of the sworn affidavit and

documentation required to viaticate a policy during a contestability period to be submitted to the

insurer if:

e The a party entering into a viatical settlement contract with a viator submits a request to the
insurer for verification of coverage or
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e The viatical settlement provider submits a request to the insurer to transfer the policy to the
provider.
A viatical settlement provider must also execute and provide a sworn affidavit that the copy of
the viator’s sworn affidavit is a true and correct copy. The bill prohibits the insurer from
requiring as a condition of verifying coverage or transferring a contract the viator, insured or
viatical settlement provider execute a signed disclosure, consent form, waiver form or other form
that is not approved by the OIR for use in connection with viatical settlement contracts. The
insurer must, within 30 days of receiving a properly completed request for change of ownership
or beneficiary of coverage, respond in writing confirming the change or specifying why the
requested change cannot be processed.

Documentation of Viatical Provider Anti-Fraud Plans and Procedures

Section 11 amends s. 626.99278, F.S., to require each licensed viatical settlement provider to
maintain documentation of compliance with its anti-fraud plan and procedures, resolved and
unresolved material inconsistencies between medical records and insurance applications, and
mandatory reporting to the Division of Insurance Fraud of possible fraudulent acts and
prohibited practices specified in s. 626.99275, F.S.

Definitions

Section 1 defines “business of viatical settlements” to include numerous activities involved in
the acquisition of an interest in a life insurance policy by means of a viatical settlement contract.
The activities include offering, soliciting, negotiating, procuring, effectuating, purchasing,
investing, monitoring, tracking, underwriting, selling, transferring, assigning, pledging, or
hypothecating, or acquiring in other manner, an interest in a life insurance policy via a viatical
settlement contract. The definition broadly defines “business of viatical settlements” for the
purpose of applying the requirements of the Viatical Settlement Act to a wide-array of business
practices related to viatical settlements.

Clarifies that provisions regarding a “related form” apply to an insured, as well as the viator.

The term “viatical settlement contract” is amended to include the transfer for compensation or
value of an ownership or beneficial interest in a trust or other entity that owns a life insurance
policy if the trust or entity was formed or used for the principal purpose of acquiring life
insurance contracts that insure the life of a Florida resident. The definition is revised to facilitate
the application of the Viatical Settlement Act to trusts that engage in such actions. The bill also
clarifies that the term does not include accelerated death provisions in life insurance policies,
loans secured by the cash surrender value of a policy, or loans from the issuer of the policy to the
policyholder.

The term “viatical settlement provider” is amended to include licensed lending institutions (other
than banks, savings banks, savings and loan associations, or credit unions) that take an
assignment of a life insurance policy as collateral for a loan.

The bill also defines “fraudulent viatical settlement act” and “stranger-originated life insurance
practice.” The definitions and their effect are discussed above.



BILL: CS/SB 650 Page 14

Technical Revisions

Section 4 amends s. 626.99175, F.S., to clarify the registration requirement for life expectancy
providers.

Section 6 amends s. 626.9924(7), F.S., which requires viatical settlement providers to provide
notice to the insurer of the policy, during the contestability period, that the policy has or will
become a viaticated policy. The bill provides proper cross references and eliminates a cross-
reference to a statute deleted by the bill.

Section 7 amends s. 626.99245(2), F.S., to correct a cross-reference.
Effective Date

The act takes effect July 1, 2016.

Constitutional Issues:

A. Municipality/County Mandates Restrictions:

None.

B. Public Records/Open Meetings Issues:
None.

C. Trust Funds Restrictions:
None.

Fiscal Impact Statement:

A. Tax/Fee Issues:
None.
B. Private Sector Impact:

The bill increases the maximum administrative fine for each nonwillful violation of

S. 626.9914, F.S., from $2,500 to $10,000 and increases the maximum administrative fine
for each willful violation from $10,000 to $25,000. The bill also increases the deposit
requirement for viatical settlement provider licensees from $100,000 to $250,000.

C. Government Sector Impact:

The bill increases the maximum fines for violations in s. 626.9914, F.S., which will
increase the fines collected by the OIR unless the number of fines levied under the statute
decline substantially.
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VI.

VII.

VIII.

The bill requires additional forms and advertising materials to be submitted to the OIR
for review prior to their use. The OIR states that it cannot anticipate the volume of
advertising materials it will receive, nor the staff time that will be required to review
them.

The Department of Financial Services opined that because its investigations in the
viatical settlement industry primarily result from STOLI transactions, prohibiting STOLI
will significantly reduce its viatical-related investigative caseload.?*

The Office of Financial Regulation (OFR) reviewed the bill and determined that it does
not have an effect on the OFR.?®

Technical Deficiencies:

Line 591 incorrectly references s. 626.9987, F.S., a statute that does not exist and is not created
by this bill. The appropriate reference is s. 626.99287, F.S.

Related Issues:

None.

Statutes Affected:

This bill substantially amends the following sections of the Florida Statutes: 626.9911, 626.9913,
626.9914, 626.99175, 626.9924, 626.99245, 626.99275, 626.99278, and 626.99287.

This bill creates the following sections of the Florida Statutes: 626.99185, 626.99273,
626.99276, and 626.99289.

Additional Information:

A.

Committee Substitute — Statement of Changes:
(Summarizing differences between the Committee Substitute and the prior version of the bill.)

CS by Banking and Insurance on January 26, 2016

The CS increases the deposit requirement for viatical settlement provider licensees from
$100,000 to $250,000. The CS also provides the OIR rulemaking authority to implement
626.9913, F.S., and 626.99273, F.S. The CS also makes technical and clarifying changes.

Amendments:

None.

24 Department of Financial Services, Agency Bill Analysis of SB 650, pgs. 3-4 (Jan. 6, 2016)(on file with the Senate

Committee on Banking and Insurance).
2 Email from Meredith Hinshelwood, Deputy Director of Governmental Relations, Florida Office of Financial Regulation, to

Jamie Mongiovi (Nov. 2, 2015)(on file with the Senate Committee on Banking and Insurance).
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This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate.
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LEGISLATIVE ACTION
Senate . House
Comm: RCS
01/27/2016

The Committee on Banking and Insurance (Richter) recommended the

following:
Senate Amendment (with title amendment)

Delete everything after the enacting clause
and insert:

Section 1. Section 626.9911, Florida Statutes, is amended
to read:

626.9911 Definitions.—As used in this act, the term:

(1) “Business of viatical settlements” means an activity

involved in the offering, soliciting, negotiating, procuring,

effectuating, purchasing, investing, monitoring, tracking,
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underwriting, selling, transferring, assigning, pledging, or

hypothecating of, or acquiring in other manner, an interest in a

life insurance policy by means of a viatical settlement

contract.

(2) “Financing entity” means an underwriter, placement
agent, lender, purchaser of securities, or purchaser of a policy
or certificate from a viatical settlement provider, credit
enhancer, or any entity that has direct ownership in a policy or
certificate that is the subject of a viatical settlement
contract, but whose principal activity related to the
transaction is providing funds or credit enhancement to effect
the viatical settlement or the purchase of one or more
viaticated policies and who has an agreement in writing with one
or more licensed viatical settlement providers to finance the
acquisition of viatical settlement contracts. The term does not
include a nonaccredited investor or other natural person. A
financing entity may not enter into a viatical settlement
contract.

(3) “Fraudulent viatical settlement act” means an act or

omission committed by a person who, knowingly or with the intent

to defraud for the purpose of depriving another of property or

for pecuniary gain, commits or allows an employee or agent to

commit an act specified in this subsection.

(a) Presenting, causing to be presented, or preparing with

the knowledge or belief that it will be presented to or by

another person false or concealed material information as part

of, in support of, or concerning a fact material to:

1. An application for the issuance of a viatical settlement

contract or an insurance policy;
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2. The underwriting of a viatical settlement contract or an

insurance policy;

3. A claim for payment or benefit pursuant to a viatical

settlement contract or an insurance policy;

4. Premiums paid on an insurance policy;

5. Payments and changes in ownership or beneficiary made in

accordance with the terms of a viatical settlement contract or

an insurance policy;

6. The reinstatement or conversion of an insurance policy;

7. The solicitation, offer, effectuation, or sale of a

viatical settlement contract or an insurance policy;

8. The issuance of written evidence of a viatical

settlement contract or an insurance policy; or

9. A financing transaction.

(b) Employing a plan, financial structure, device, scheme,

or artifice to defraud related to viaticated policies.

(c) Engaging in a stranger-originated life insurance

practice.

(d) Failing to disclose upon request by an insurer that the

prospective insured has undergone a life expectancy evaluation

by a person other than the insurer or its authorized

representatives in connection with the issuance of the policy.

(e) Perpetuating a fraud or preventing the detection of a

fraud by:

1. Removing, concealing, altering, destroying, or

sequestering from the office the assets or records of a licensee

or other person engaged in the business of viatical settlements;

2. Misrepresenting or concealing the financial condition of

a licensee, financing entity, insurer, or other person;
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3. Transacting in the business of viatical settlements in

violation of laws requiring a license, certificate of authority,

or other legal authority to transact such business; or

4. Filing with the office or the equivalent chief insurance

regulatory official of another jurisdiction a document that

contains false information or conceals information about a

material fact from the office or other regulatory official.

(f) Embezzlement, theft, misappropriation, or conversion of

moneys, funds, premiums, credits, or other property of a

viatical settlement provider, insurer, insured, viator,

insurance policyowner, or other person engaged in the business

of viatical settlements or insurance.

(g) Recklessly entering into, negotiating, brokering, or

otherwise dealing in a viatical settlement contract, the subject

of which is a life insurance policy that was obtained based on

information that was falsified or concealed for the purpose of

defrauding the policy’s issuer, viatical settlement provider, or

viator. As used in this paragraph, the term “recklessly” means

acting or failing to act in conscious disregard for the relevant

facts or risks, and which disregard involves a gross deviation

from acceptable standards of conduct.

(h) Facilitating the viator’s change of residency state to

avoid the provisions of this act.

(1) Facilitating or causing the creation of a trust with a

non-Florida situs or other nonresident entity for the purpose of

owning a life insurance policy covering a Florida resident to

avoid the provisions of this act.

(jJ) Facilitating or causing the transfer of the ownership

of an insurance policy covering a Florida resident to a trust
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with a non-Florida situs or other nonresident entity to avoid

the provisions of this act.

(k) Applying for or obtaining a loan that is secured

directly or indirectly by an interest in a life insurance

policy.
(1) Violating s. 626.99273(1) or (2).

(m) Attempting to commit, assisting, aiding, or abetting in

the commission of or conspiring to commit an act or omission

specified in this subsection.

(4)+42> “Independent third-party trustee or escrow agent”
means an attorney, certified public accountant, financial
institution, or other person providing escrow services under the
authority of a regulatory body. The term does not include any
person associated, affiliated, or under common control with a
viatical settlement provider or viatical settlement broker.

(5)+43> “Life expectancy” means an opinion or evaluation as
to how long a particular person is to live, or relating to such
person’s expected demise.

(6)+4» “Life expectancy provider” means a person who
determines, or holds himself or herself out as determining, life

expectancies or mortality ratings used to determine life

expectancies under any of the following circumstances:

(a) On behalf of a viatical settlement provider, viatical
settlement broker, life agent, or person engaged in the business
of viatical settlements.s

(b) In connection with a viatical settlement investment,
pursuant to s. 517.021(24) .+—e%

(c) On residents of this state in connection with a

viatical settlement contract or viatical settlement investment.
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(7)45)r “Person” has the meaning specified in s. 1.01.

(8)+46)> “Related form” means any form, created by or on

behalf of a licensee, which a viator or insured is required to

sign or initial. The forms include, but are not limited to, a
power of attorney, a release of medical information form, a
suitability questionnaire, a disclosure document, or any
addendum, schedule, or amendment to a viatical settlement
contract considered necessary by a provider to effectuate a
viatical settlement transaction.

(9)+#H- “Related provider trust” means a titling trust or
other trust established by a licensed viatical settlement
provider or financing entity for the sole purpose of holding the
ownership or beneficial interest in purchased policies in
connection with a financing transaction. The trust must have a
written agreement with a licensed viatical settlement provider
or financing entity under which the licensed viatical settlement
provider or financing entity is responsible for insuring
compliance with all statutory and regulatory requirements and
under which the trust agrees to make all records and files
relating to viatical settlement transactions available to the
office as if those records and files were maintained directly by
the licensed viatical settlement provider. This term does not
include an independent third-party trustee or escrow agent or a
trust that does not enter into agreements with a viator. A
related provider trust is shalii—be subject to all provisions of
this act that apply to the viatical settlement provider who
established the related provider trust, except s. 626.9912,
which does shatd not apply be—eappiieabie. A viatical settlement
provider may establish up to me—mere—than one related provider
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156 trust, and the sole trustee of such related provider trust shall
157 |be the viatical settlement provider licensed under s. 626.9912.
158 The name of the licensed viatical settlement provider shall be
159 |included within the name of the related provider trust.

160 (10)+8) “Special purpose entity” means an entity

161 established by a licensed viatical settlement provider or by a
162 financing entity, which may be a corporation, partnership,

163 trust, limited liability company, or other similar entity formed
164 |solely to provide, either directly or indirectly, access to

165 institutional capital markets to a viatical settlement provider
166 |or financing entity. A special purpose entity may not obtain

167 capital from any natural person or entity with less than $50

168 |million in assets and may not enter into a viatical settlement
169 contract.

170 (11) “Stranger-originated life insurance practice” means an

171 act, practice, arrangement, or agreement to initiate a life

172 insurance policy for the benefit of a third-party investor who,

173 at the time of policy origination, has no insurable interest in

174 the insured. Stranger-originated life insurance practices

175 include, but are not limited to:

176 (a) The purchase of a life insurance policy with resources

177 or guarantees from or through a person who, at the time of such

178 |policy’s inception, could not lawfully initiate the policy and

179 the execution of a verbal or written arrangement or agreement to

180 |directly or indirectly transfer the ownership of such policy or

181 |policy benefits to a third party.

182 (b) The creation of a trust or other entity that has the

183 appearance of an insurable interest to initiate policies for

184 investors, which violates insurable interest laws and the
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185 |prohibition against wagering on life.

186 (12)49) “Viatical settlement broker” means a person who, on
187 behalf of a viator and for a fee, commission, or other wvaluable
188 consideration, offers or attempts to negotiate viatical

189 |settlement contracts between a viator resident in this state and
190 one or more viatical settlement providers. Notwithstanding the
191 manner in which the wviatical settlement broker is compensated, a
192 viatical settlement broker is deemed to represent only the

193 |viator and owes a fiduciary duty to the viator to act according
194 to the viator’s instructions and in the best interest of the

195 |viator. The term does not include an attorney, licensed

196 Certified Public Accountant, or investment adviser lawfully

197 registered under chapter 517, who is retained to represent the
198 viator and whose compensation is paid directly by or at the

199 |direction and on behalf of the viator.

200 (13)4+69) “Viatical settlement contract” means a written

201 agreement entered into between a viatical settlement provider,
202 or i1its related provider trust, and a viator. The viatical

203 settlement contract includes an agreement to transfer ownership
204 or change the beneficiary designation of a life insurance policy
205 |at a later date, regardless of the date that compensation is

206 |paid to the viator. The agreement must establish the terms under
207 which the viatical settlement provider will pay compensation or
208 anything of value, which compensation or value is less than the
209 |expected death benefit of the insurance policy or certificate,
210 in return for the viator’s assignment, transfer, sale, devise,
211 or bequest of the death benefit or ownership of all or a portion

212 of the insurance policy or certificate of insurance to the

213 |viatical settlement provider. The term also includes the
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214 transfer for compensation or value of an ownership or a

215 |beneficial interest in a trust or other entity that owns such

216 |policy if the trust or other entity was formed or used for the

217 |principal purpose of acquiring one or more life insurance

218 |contracts that insure the life of a person residing in this

219 state, and A—viatieal settlement contract alse—inetudes a
220 contract for a loan or other financial transaction secured

221 |primarily by an individual or group life insurance policy. The

222 term does not include—ether—+than a policy loan by a life

223 |insurance company pursuant to the terms of the life insurance

224 contract or accelerated death provisions contained in a life

225 insurance policy, whether issued with the original policy or as

226 a rider, e¥ a loan secured by the cash surrender value of a

2277 |policy as determined by the policy issuer and the life insurance

228 |policy terms, or a loan or advance from the issuer of the policy

229 to the policyowner.

230 (14)++3 “Viatical settlement investment” has the same

231 |meaning as specified in s. 517.021.

232 (15)+4+2) “Viatical settlement provider” means a person who,
233 in this state, from this state, or with a resident of this

234 state, effectuates a viatical settlement contract. The term does
235 not include:

236 (a) A Amy bank, savings bank, savings and loan association,

237 or credit union;—er—other—licensedtending—institution that

238 takes an assignment of a life insurance policy as collateral for
239 a loan.

240 (b) A life and health insurer that has lawfully issued a
241 life insurance policy that provides accelerated benefits to

242 terminally 111 policyholders or certificateholders.
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(c) A Amy natural person who enters into no more than one
viatical settlement contract with a viator in 1 calendar year,
unless such natural person has previously been licensed under
this act or is currently licensed under this act.

(d) A trust that meets the definition of a “related
provider trust.”

) A viator in this state.
) A financing entity.
6)4+3)> “Viaticated policy” means a life insurance policy,

(

or a certificate under a group policy, which is the subject of a

viatical settlement contract.

(17)+43+4)» “Viator” means the owner of a life insurance
policy or a certificateholder under a group policy, which policy
is not a previously viaticated policy, who enters or seeks to
enter into a wviatical settlement contract. This term does not
include a viatical settlement provider, e a ahy person

acquiring a policy or interest in a policy from a viatical

settlement provider, or ner—deoes—it—3inetude an independent
third-party trustee or escrow agent.

Section 2. Subsections (2) and (3) of section 626.9913,
Florida Statutes, are amended, and subsection (6) is added to
that section, to read:

626.9913 Viatical settlement provider license continuance;
annual report; fees; deposit.—

(2) (&) Annually, on or before March 1, the viatical
settlement provider licensee shall file a statement containing
information the commission requires and shall pay to the office
a license fee in the amount of $500.

(b) In addition to any other requirements, the annual
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1. The total number of unsettled viatical settlement

statement must specify:

contracts and corresponding total amount due to viators under

viatical settlement contracts that have been signed by the

viator but have not been settled as of December 31 of the

preceding calendar year, categorized by the number of days since

the viator signed the contract for transactions regulated by

this state.

2. For each of the most recent 5 years, the total number of

policies purchased, total gross amount paid for policies

purchased, total commissions or compensation paid for policies

purchased, and total face value of policies purchased, allocated

by state, territory, and jurisdiction.

3. For the most recent calendar year, the total amount of

proceeds or compensation paid to policyowners, allocated by

state, territory, and jurisdiction.

(c) After Peeember—337+—2667- The annual statement shall
include an annual audited financial statement of the viatical
settlement provider prepared in accordance with generally
accepted accounting principles by an independent certified
public accountant covering a 12-month period ending on a day

occurring within fatlting—-during the last 6 months of the

preceding calendar year. If the audited financial statement has
not been completed, however, the licensee shall include in its
annual statement an unaudited financial statement for the
preceding calendar year and an affidavit from an officer of the
licensee stating that the audit has not been completed. In this
event, the licensee shall submit the audited statement on or

before June 1. The annual statement, due on or before March 1
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each year, shall also provide the office with a report of all
life expectancy providers who have provided life expectancies
directly or indirectly to the viatical settlement provider for
use in connection with a viatical settlement contract or a
viatical settlement investment. A viatical settlement provider
shall include in all statements filed with the office all
information requested by the office regarding a related provider
trust established by the viatical settlement provider. The
office may require more frequent reporting. Failure to timely
file the annual statement or the audited financial statement or
to timely pay the license fee is grounds for immediate
suspension of the license. The commission may by rule require
all or part of the statements or filings required under this
section to be submitted by electronic means in a computer-
readable form compatible with the electronic data format
specified by the commission.

(3) To ensure the faithful performance of its obligations
to its viators in the event of insolvency or the loss of its
license, a viatical settlement provider licensee must deposit
and maintain deposited in trust with the department securities

eligible for deposit under s. 625.52, having at all times a

value of not less than $250,000 $3665600+ however,—a—viatical

~
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(6) The commission may adopt rules to implement this

section.

Section 3. Subsections (1) and (2) of section 626.9914,
Florida Statutes, are amended to read:

626.9914 Suspension, revocation, denial, or nonrenewal of
viatical settlement provider license; grounds; administrative
fine.—

(1) The office shall suspend, revoke, deny, or refuse to
renew the license of any viatical settlement provider if the

office finds that the licensee has committed any of the

following acts:

(a) Has made a misrepresentation in the application for the
license.s

(b) Has engaged in fraudulent or dishonest practices, or
otherwise has been shown to be untrustworthy or incompetent to
act as a viatical settlement provider.s

(c) Demonstrates a pattern of unreasonable payments to
viators.+

(d) Has been found guilty of, or has pleaded guilty or nolo
contendere to, any felony, or a misdemeanor involving fraud or
moral turpitude, regardless of whether a judgment of conviction
has been entered by the court.s;

(e) Has issued viatical settlement contracts that have not
been approved pursuant to this act.+

(f) Has failed to honor contractual obligations related to
the business of viatical settlement contracts.+

(g) Deals in bad faith with viators.s

(h) Has violated any provision of the insurance code or of

this act.s
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(i) Employs or contracts with a amy person who materially

influences the licensee’s conduct and who fails to meet the
requirements of this act.s+

(j) No longer meets the requirements for initial
licensure.s+—o¥

(k) Obtains or utilizes life expectancies from life
expectancy providers who are not registered with the office
pursuant to this act.

(1) Has engaged in a fraudulent viatical settlement act.

(2) The office may, in lieu of or in addition to any
suspension or revocation, assess an administrative fine not to
exceed $10,000 $2+566 for each nonwillful violation or $25,000
£36+0668 for each willful violation by a viatical settlement
provider licensee. The office may also place a viatical
settlement provider licensee on probation for a period not to
exceed 2 years.

Section 4. Subsection (1) of section 626.99175, Florida
Statutes, is amended to read:

626.99175 Life expectancy providers; registration required;

denial, suspension, revocation.—

(1) After—Juty—3+—2666+ A person may not perform the

functions of a life expectancy provider without first having

registered as a life expectancy provider—exeept—as—provided—in
stbseetion—{6+.

Section 5. Section 626.99185, Florida Statutes, is created
to read:

©626.99185 Disclosures to viator of disbursement.—

(1) Before or concurrently with a viator’s execution of a

viatical settlement contract, the viatical settlement provider
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shall provide to the viator, in duplicate, a disclosure

statement in legible written form disclosing:

(a) The name of each viatical settlement broker who

receives or will receive compensation and the amount of each

broker’s compensation related to that transaction. For the

purpose of this section, compensation includes anything of wvalue

paid or given by or at the direction of a viatical settlement

provider or person acquiring an interest in one or more life

insurance policies to a viatical settlement broker in connection

with the viatical settlement contract.

(b) A complete reconciliation of the gross offer or bid by

the viatical settlement provider to the net amount of proceeds

or value to be received by the viator related to that

transaction. As used in this section, the term “gross offer” or

“bid” means the total amount or value offered by the viatical

settlement provider for the purchase of an interest in one or

more life insurance policies, including commissions,

compensation, or other proceeds or value being deducted from the

gross offer or bid.

(2) The viator shall sign and date the disclosure statement

before or concurrently with the viator’s execution of a viatical

settlement contract, with the viator retaining the duplicate

copy of the disclosure statement.

(3) If a viatical settlement contract is entered into and

the contract is subsequently amended or if there is a change in

the viatical settlement provider’s gross offer or bid amount, a

change in the net amount of proceeds or value to be received by

the viator, or a change in the information provided in the

disclosure statement to the wviator, the viatical settlement
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417 |provider shall provide, in duplicate, an amended disclosure

418 statement to the viator containing the information in subsection

419 (1) . The viator shall sign and date the amended disclosure

420 statement, with the viator retaining the duplicate copy of the

421 amended disclosure statement.

422 (4) Before a viatical settlement provider’s execution of a

423 viatical settlement contract or an amendment to such contract,

424 the viatical settlement provider must obtain the signed and

425 dated disclosure statement and any amended disclosure statement

426 |required by this section. In transactions for which a broker is

427 |not used, the viatical settlement provider must obtain the

428 signed and dated disclosure statement from the viator.

429 (5) The viatical settlement provider shall maintain the

430 documentation required by this section pursuant to s.

431 626.9922 (2) and shall make such documentation available to the

432 office at any time for copying and inspection upon reasonable

433 |notice by the office to the viatical settlement provider.

434 Section 6. Subsection (7) of section 626.9924, Florida

435 Statutes, 1is amended to read:

436 626.9924 Viatical settlement contracts; procedures;

437 rescission.—

438 (7) At any time during the contestable period, within 20
439 |days after a viator executes documents necessary to transfer
440 rights under an insurance policy or within 20 days of any

441 agreement, option, promise, or any other form of understanding,
442 express or implied, to viaticate the policy, the provider must
443 give notice to the insurer of the policy that the policy has or
444 |will become a viaticated policy. The notice must be accompanied

445 |by the documents required by ss. 626.99276 and 626.99287 s+
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626992875 +4a) in their entirety.

Section 7. Subsection (2) of section 626.99245, Florida
Statutes, 1s amended to read:

626.99245 Conflict of regulation of viaticals.—

(2) This section does not affect the requirement of ss.
626.9911 (15)++2> and 626.9912 (1) that a viatical settlement
provider doing business from this state must obtain a viatical
settlement license from the office. As used in this subsection,
the term “doing business from this state” includes effectuating
viatical settlement contracts from offices in this state,
regardless of the state of residence of the viator.

Section 8. Section 626.99273, Florida Statutes, is created

to read:

626.99273 Prohibited practices and conflicts of interest.—

(1) With respect to a viatical settlement contract or an

insurance policy, a viatical settlement broker may not knowingly

solicit an offer from, effectuate a viatical settlement with, or

make a sale to any viatical settlement provider, financing

entity, or related provider trust that is controlling,

controlled by, or under common control with such viatical

settlement broker.

(2) With respect to a viatical settlement contract or an

insurance policy, a viatical settlement provider may not

knowingly enter into a viatical settlement contract with a

viator if, in connection with such viatical settlement contract,

anything of value will be paid to a viatical settlement broker

that is controlling, controlled by, or under common control with

such viatical settlement provider, financing entity, or related

provider trust that is involved in such viatical settlement
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(3) A viatical settlement provider may not enter into a

contract.

viatical settlement contract unless the viatical settlement

promotional, advertising, and marketing materials, as may be

prescribed by rule, have been filed with the office. Such

materials may not expressly indicate, or include any reference

that would cause a viator to reasonably believe, that the life

insurance is free for any period of time.

(4) A life insurance agent, insurer, viatical settlement

broker, or viatical settlement provider may not make a statement

or representation to an applicant or policyholder in connection

with the sale of a life insurance policy to the effect that the

insurance is free or without cost to the policyholder for any

period of time.

(5) The commission may adopt rules to implement this

section.

Section 9. Section 626.99275, Florida Statutes, is amended
to read:

626.99275 Prohibited practices; penalties.—

(1) It is unlawful for a amy person to:

(a) e Knowingly enter into, broker, or otherwise deal in a
viatical settlement contract the subject of which is a life
insurance policy, knowing that the policy was obtained by
presenting materially false information concerning any fact
material to the policy or by concealing, for the purpose of
misleading another, information concerning any fact material to
the policy, where the viator or the viator’s agent intended to
defraud the policy’s issuer.

(b) e Knowingly or with the intent to defraud, for the
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purpose of depriving another of property or for pecuniary gain,
issue or use a pattern of false, misleading, or deceptive life
expectancies.

(c) e Knowingly engage in any transaction, practice, or
course of business intending thereby to avoid the notice
requirements of s. 626.9924 (7).

(d) e Knowingly or intentionally facilitate the change of
state of residency of a viator to avoid the provisions of this
chapter.

(e) Knowingly enter into a viatical settlement contract

before the application for or issuance of a life insurance

policy that is the subject of a viatical settlement contract or

during the 5-year period commencing on the date of issuance of

the policy or certificate, unless the viator provides a sworn

affidavit and accompanying documentation in accordance with s.
626.9987.

(f) Knowingly issue, solicit, market, or otherwise promote

the purchase of a life insurance policy for the purpose of or

with an emphasis on selling the policy.

(g) Engage in a fraudulent viatical settlement act.

(2) A person who violates any provision of this section
commits:

(a) A felony of the third degree, punishable as provided in
s. 775.082, s. 775.083, or s. 775.084, if the insurance policy
involved is valued at any amount less than $20,000.

(b) A felony of the second degree, punishable as provided
in s. 775.082, s. 775.083, or s. 775.084, if the insurance
policy involved is valued at $20,000 or more, but less than
$100,000.
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(c) A felony of the first degree, punishable as provided in
s. 775.082, s. 775.083, or s. 775.084, if the insurance policy
involved is valued at $100,000 or more.

Section 10. Section 626.99276, Florida Statutes, 1s created
to read:

626.99276 Notification to insurer required.—

(1) A copy of the sworn affidavit and the documentation

required in s. 626.99287 must be submitted to the insurer if the

viatical settlement provider or other party entering into a

viatical settlement contract with a viator submits a request to

the insurer for verification of coverage or if the viatical

settlement provider submits a request to transfer the policy or

certificate to the provider. If the request is made by a

viatical settlement provider, the copy shall be accompanied by a

sworn affidavit from the viatical settlement provider affirming

that the copy is a true and correct copy of the documentation

received by the provider.

(2) An insurer may not require, as a condition of

responding to a request for verification of coverage or

effecting the transfer of a policy pursuant to a viatical

settlement contract, that the viator, insured, viatical

settlement provider, or viatical settlement broker sign any

disclosures, consent form, waiver form, or other form that has

not been approved by the office for use in connection with

viatical settlement contracts in this state.

(3) Upon receipt of a properly completed request for change

of ownership or beneficiary of a policy, the insurer shall

respond in writing within 30 calendar days confirming that the

change has been effectuated or specifying the reasons why the
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requested change cannot be processed. The insurer may not

unreasonably delay effectuating a change of ownership or

beneficiary and may not otherwise seek to interfere with any

viatical settlement contract lawfully entered into in this

state.

Section 11. Section 626.99278, Florida Statutes, is amended
to read:

626.99278 Viatical provider anti-fraud plan.—

(1) Each Ewvery licensed viatical settlement provider and
registered life expectancy provider must adopt an anti-fraud
plan and file it with the Division of Insurance Fraud of the
department. Each anti-fraud plan shall include:

(a)4+> A description of the procedures for detecting and
investigating possible fraudulent acts and procedures for
resolving material inconsistencies between medical records and
insurance applications.

(b)+42> A description of the procedures for the mandatory
reporting of possible fraudulent insurance acts and prohibited
practices specified set—feorth in s. 626.99275 to the Division of
Insurance Fraud ef—the—department.

(c)+43> A description of the plan for anti-fraud education
and training of its underwriters or other personnel.

(d)+44> A written description or chart outlining the
organizational arrangement of the anti-fraud personnel who are
responsible for the investigation and reporting of possible
fraudulent insurance acts and for the investigation of
unresolved material inconsistencies between medical records and
insurance applications.

(e)45) For viatical settlement providers, a description of
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the procedures used to perform initial and continuing review of
the accuracy of life expectancies used in connection with a
viatical settlement contract or viatical settlement investment.

(2) Each licensed viatical settlement provider shall

maintain in accordance with s. 626.9922:

(a) Documentation of compliance with its anti-fraud plan

and procedures filed in accordance with this section.

(b) Documentation pertaining to resolved and unresolved

material inconsistencies between medical records and insurance

applications.

(c) Documentation of its mandatory reporting of the

possible fraudulent acts and prohibited practices specified in

S. 626.99275 to the Division of Insurance Fraud.

Section 12. Section 626.99287, Florida Statutes, is

amended, to read:

626.99287 Contestability of viaticated policies.—Except as
hereinafter provided, i1f a viatical settlement contract is
entered into during within the 5-year 2Z2—-year period commencing
on with the date of issuance of the insurance policy or
certificate to be acquired, the viatical settlement contract is
void and unenforceable by either party. Notwithstanding this
limitation, such a viatical settlement contract is not void and

unenforceable if the viator provides a sworn affidavit and

accompanying documentation that certifies to the viatical

settlement provider that one or more of the following conditions

were met during the 5-year period:

(1) The policy was issued upon the owner’s exercise of
conversion rights arising out of a group or term policy, if the

total time covered under the prior policy is at least 60 months.
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The time covered under a group policy shall be calculated

without regard to any change in insurance carriers, provided the

coverage has been continuous and under the same group

sponsorship;

(2) The owner of the policy is a charitable organization
501 (c) (3);

(3) The owner of the policy is not a natural person;

exempt from taxation under 26 U.S.C. s.

(4) The viatical settlement contract was entered into
before July 1, 2000;

(5) The viator certifies by producing independent evidence
to the viatical settlement provider that one or more of the
following conditions were have—been met during within the S5-year
Z—yea¥r period:

(a)d= The viator or insured is terminally or chronically

i1l diagneosed—withan3illness—eor conditieon+that is—either:

a—Catastrophiceor life threatening;——oF

b—Reguires—a—ecourse—of treatment—for a periedeofatJteast
3 —rears—eof tong—termecare—or home heatth eare; and

2= the condition was not known to the insured at the time
the life insurance contract was entered into;-

(b) The viator’s spouse dies;

(c) The viator divorces his or her spouse;

(d) The viator retires from full-time employment;

(e) The viator becomes physically or mentally disabled and

a physician determines that the disability prevents the viator
from maintaining full-time employment;

(f) The owner of the policy was the insured’s employer at
the time the policy or certificate was issued and the employment

relationship terminated;
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(g) A final order, judgment, or decree is entered by a
court of competent jurisdiction, on the application of a
creditor of the wviator, adjudicating the viator bankrupt or
insolvent, or approving a petition seeking reorganization of the
viator or appointing a receiver, trustee, or liquidator to all
or a substantial part of the viator’s assets; or

(h) The viator experiences a significant decrease in income
which is unexpected by the viator and which impairs his or her
reasonable ability to pay the policy premium.

(6) The viator entered into a viatical settlement contract

more than 2 years after the policy’s issuance date and, with

respect to the policy, at all times before such date each of the

following conditions were met:

(a) Policy premiums were funded exclusively with

unencumbered assets, including an interest in the life insurance

policy being financed but only to the extent of its net cash

surrender value provided by or full recourse liability incurred

by the insured;

(b) An agreement or understanding with another person was

not entered into to guarantee any such liability or to purchase,

or agree to purchase, the policy, including through an

assumption or forgiveness of the loan; and

(c) The insured and the policy were not evaluated for

settlement.
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Section 626.99289, Florida Statutes, is created

626.99289 Void and unenforceable contracts, agreements,

arrangements, and transactions.—A contract, agreement,

arrangement, or transaction, including, but not limited to, a

financing agreement or any other arrangement or understanding

entered into, whether written or verbal, for the furtherance or

aid of a stranger-originated life insurance practice is void and

unenforceable.

Section 14. This act shall take effect July 1, 2016.
================= T ] TLE A MEDNDDMENT ================
And the title is amended as follows:
Delete everything before the enacting clause
and insert:
A bill to be entitled
An act relating to viatical settlements;
626.9911,

terms

amending s.

F.S.; revising definitions; defining the
“business of viatical settlements,” “fraudulent
viatical settlement act,” and “stranger-originated
life insurance practice”; amending s. 626.9913, F.S.;
requiring additional information in an annual

statement filed by viatical settlement provider
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707 licensees; revising deposit requirements for viatical
708 settlement provider licensees; deleting an obsolete
709 provision regarding a deposit requirement; authorizing
710 the Financial Services Commission to adopt rules;

711 amending s. 626.9914, F.S.; adding an act that

712 warrants the imposition of administrative penalties
713 against viatical settlement provider licensees;

714 increasing the amount of administrative fines that may
715 be imposed by the Office of Insurance Regulation

716 against licensees for certain violations; amending s.
717 626.99175, F.S.; deleting an obsolete provision;

718 deleting an exception from registration requirements
719 for life expectancy providers; creating s. 626.99185,
720 F.S.; requiring viatical settlement providers to

721 provide viators with a disclosure statement before or
722 concurrently with a viator’s execution of a wviatical
723 settlement contract; providing requirements and

724 procedures for such disclosure statements; amending s.
725 626.9924, F.S.; correcting cross-references relating
726 to a requirement to provide specified documents with a
7277 notice that a policy has or will become a viaticated
728 policy; amending s. 626.99245, F.S.; conforming a

729 cross-reference; creating s. 626.99273, F.S.;

730 prohibiting certain practices and conflicts of

731 interest relating to viatical settlement contracts or
732 insurance policies; requiring a viatical settlement
733 provider to file certain promotional, advertising, and
734 marketing materials with the office before entering
735 into viatical settlement contracts; prohibiting

Page 26 of 28
1/25/2016 8:52:42 AM 597-02499-16




Florida Senate - 2016 COMMITTEE AMENDMENT
Bill No. SB 650

NI =
736 certain references relating to the cost of life

737 insurance policies in such materials and other

738 specified statements and representations; authorizing
739 the commission to adopt rules; amending s. 626.99275,
740 F.S.; prohibiting a person from entering into a

741 viatical settlement contract before a specified date
742 except under specified circumstances, from issuing,
743 soliciting, marketing, or otherwise promoting the

744 purchase of a policy under certain circumstances, and
745 from engaging in a fraudulent viatical settlement act;
746 providing criminal penalties for a violation of such
7477 prohibitions; creating s. 626.99276, F.S.; requiring
748 specified affidavits and other documentation to be

749 provided to an insurer for requests to verify coverage
750 and to transfer a policy or certificate to a viatical
751 settlement provider; prohibiting insurers from

752 requiring certain forms that have not been approved by
753 the office to be signed as a condition of responding
754 to such requests; requiring insurers to respond in

755 writing during a specified period to properly

756 completed requests to change the ownership or

757 beneficiary of a policy; amending s. 626.99278, F.S.;
758 providing requirements for licensed viatical

759 settlement providers to maintain specified

760 documentation relating to anti-fraud plans and

761 procedures, material inconsistencies between medical
762 records and insurance applications, and reporting of
763 specified fraudulent acts and prohibited practices;
764 amending s. 626.99287, F.S.; revising the period
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765 during which certain viatical settlement contracts are
766 void and unenforeceable; revising exceptions to such
767 contracts being void and unenforceable; creating s.
768 626.99289, F.S.; providing that certain contracts,
769 agreements, arrangements, and transactions relating to
770 stranger-originated life insurance practices are void
771 and unenforceable; providing an effective date.
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Florida Senate - 2016

By Senator Legg

17-00027-16 201
A bill to be entitled
An act relating to viatical settlements; amending s.
626.9911, F.S.; revising definitions; defining the

2

terms “business of viatical settlements,” “fraudulent
viatical settlement act,” and “stranger-originated
life insurance practice”; amending s. 626.9913, F.S.;
requiring additional information in an annual
statement filed by viatical settlement provider
licensees; deleting an obsolete provision regarding a
deposit requirement; amending s. 626.9914, F.S.;
adding an act that warrants the imposition of
administrative penalties against viatical settlement
provider licensees; increasing the amount of
administrative fines that may be imposed by the Office
of Insurance Regulation against licensees for certain
violations; amending s. 626.99175, F.S.; deleting an
obsolete provision; deleting an exception from
registration requirements for life expectancy
providers; creating s. 626.99185, F.S.; requiring
viatical settlement providers to provide viators with
a disclosure statement before or concurrently with a
viator’s execution of a viatical settlement contract;
providing requirements and procedures for such
disclosure statements; amending s. 626.9924, F.S.;
deleting a requirement to provide specified documents
with a notice that a policy has or will become a
viaticated policy; amending s. 626.99245, F.S.;
conforming a cross-reference; creating s. 626.99273,

F.S.; prohibiting certain practices and conflicts of
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interest relating to viatical settlement contracts or
insurance policies; requiring a viatical settlement
provider to file certain promotional, advertising, and
marketing materials with the office before entering
into viatical settlement contracts; prohibiting
certain references relating to the cost of life
insurance policies in such materials and other
specified statements and representations; amending s.
626.99275, F.S.; prohibiting a person from entering
into a viatical settlement contract before a specified
date except under specified circumstances, from
issuing, soliciting, marketing, or otherwise promoting
the purchase of a policy under certain circumstances,
and from engaging in a fraudulent viatical settlement
act; providing criminal penalties for a violation of
such prohibitions; creating s. 626.99276, F.S.;
requiring specified affidavits and other documentation
to be provided to an insurer for requests to verify
coverage and to transfer a policy or certificate to a
viatical settlement provider; prohibiting insurers
from requiring certain forms that have not been
approved by the office to be signed as a condition of
responding to such requests; requiring insurers to
respond in writing within a specified period to
properly completed requests to change the ownership or
beneficiary of a policy; amending s. 626.99278, F.S.;
providing requirements for licensed viatical
settlement providers to maintain specified

documentation relating to anti-fraud plans and
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procedures, material inconsistencies between medical
records and insurance applications, and reporting of
specified fraudulent acts and prohibited practices;
repealing s. 626.99287, F.S., relating to the
contestability of viaticated policies; creating s.
626.99289, F.S.; providing that certain contracts,
agreements, arrangements, and transactions relating to
stranger-originated life insurance practices are void

and unenforceable; providing an effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Section 626.9911, Florida Statutes, is amended
to read:
626.9911 Definitions.—As used in this act, the term:

(1) “Business of viatical settlements” means an activity

involved in the offering, soliciting, negotiating, procuring,

effectuating, purchasing, investing, monitoring, tracking,

underwriting, selling, transferring, assigning, pledging, or

hypothecating of, or acquiring in other manner, an interest in a

life insurance policy by means of a viatical settlement

contract.

(2) “Financing entity” means an underwriter, placement
agent, lender, purchaser of securities, or purchaser of a policy
or certificate from a viatical settlement provider, credit
enhancer, or any entity that has direct ownership in a policy or
certificate that is the subject of a viatical settlement

contract, but whose principal activity related to the

transaction is providing funds or credit enhancement to effect
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viaticated policies and who has an agreement in writing with one
or more licensed viatical settlement providers to finance the
acquisition of viatical settlement contracts. The term does not
include a nonaccredited investor or other natural person. A
financing entity may not enter into a viatical settlement
contract.

(3) “Fraudulent viatical settlement act” means an act or

omission committed by a person who, knowingly or with the intent

to defraud for the purpose of depriving another of property or

for pecuniary gain, commits or allows an employee or agent to

commit an act specified in this subsection.

(a) Presenting, causing to be presented, or preparing with

the knowledge or belief that it will be presented to or by

another person false or concealed material information as part

of, in support of, or concerning a fact material to:

1. An application for the issuance of a viatical settlement

contract or an insurance policy;

2. The underwriting of a viatical settlement contract or an

insurance policy;

3. A claim for payment or benefit pursuant to a viatical

settlement contract or an insurance policy;

4. Premiums paid on an insurance policy;

5. Payments and changes in ownership or beneficiary made in

accordance with the terms of a viatical settlement contract or

an insurance policy;

6. The reinstatement or conversion of an insurance policy;

7. The solicitation, offer, effectuation, or sale of a

viatical settlement contract or an insurance policy;
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8. The issuance of written evidence of a viatical

settlement contract or an insurance policy; or

9. A financing transaction.

(b) Employing a plan, financial structure, device, scheme,

or artifice to defraud related to viaticated policies.

(c) Engaging in a stranger-originated life insurance

practice.

(d) Failing to disclose upon request by an insurer that the

prospective insured has undergone a life expectancy evaluation

by a person other than the insurer or its authorized

representatives in connection with the issuance of the policy.

(e) Perpetuating a fraud or preventing the detection of a

fraud by:

1. Removing, concealing, altering, destroying, or

sequestering from the office the assets or records of a licensee

or other person engaged in the business of viatical settlements;

2. Misrepresenting or concealing the financial condition of

a licensee, financing entity, insurer, or other person;

3. Transacting in the business of viatical settlements in

violation of laws requiring a license, certificate of authority,

or other legal authority to transact such business; or

4. Filing with the office or the equivalent chief insurance

regulatory official of another jurisdiction a document that

contains false information or conceals information about a

material fact from the office or other regulatory official.

(f) Embezzlement, theft, misappropriation, or conversion of

moneys, funds, premiums, credits, or other property of a

viatical settlement provider, insurer, insured, viator,

insurance policyowner, or other person engaged in the business
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of viatical settlements or insurance.

(g) Recklessly entering into, negotiating, brokering, or

otherwise dealing in a viatical settlement contract, the subject

of which is a life insurance policy that was obtained based on

information that was falsified or concealed for the purpose of

defrauding the policy’

s issuer, viatical settlement provider, or

viator. As used in this paragraph, the term “recklessly” means

acting or failing to act in conscious disregard for the relevant

facts or risks, and which disregard involves a gross deviation

from acceptable standards of conduct.

(h) Facilitating the viator’s change of residency state to

avoid the provisions of this act.

(1) Facilitating or causing the creation of a trust with a

non-Florida situs or other nonresident entity for the purpose of

owning a life insurance policy covering a Florida resident to

avoid the provisions of this act;

(j) Facilitating or causing the transfer of the ownership

of an insurance policy covering a Florida resident to a trust

with a non-Florida situs or other nonresident entity to avoid

the provisions of this act.

(k) Applying for or obtaining a loan that is secured

directly or indirectly by an interest in a life insurance

policy.
(1) Violating s.

626.99273(1) or (2).

(m) Attempting to commit, assisting, aiding, or abetting in

the commission of or conspiring to commit an act or omission

specified in this subsection.

(4) 42> “Independent third-party trustee or escrow agent”

means an attorney, certified public accountant, financial
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175| institution, or other person providing escrow services under the 204| provider or financing entity for the sole purpose of holding the
176 authority of a regulatory body. The term does not include any 205 ownership or beneficial interest in purchased policies in
177 person associated, affiliated, or under common control with a 206 connection with a financing transaction. The trust must have a
178| wviatical settlement provider or viatical settlement broker. 207| written agreement with a licensed viatical settlement provider
179 (5)+43)» “Life expectancy” means an opinion or evaluation as 208| or financing entity under which the licensed viatical settlement
180| to how long a particular person is to live, or relating to such 209| provider or financing entity is responsible for insuring
181| person’s expected demise. 210| compliance with all statutory and regulatory requirements and
182 (6)+44)» “Life expectancy provider” means a person who 211| wunder which the trust agrees to make all records and files
183 determines, or holds himself or herself out as determining, life 212 relating to viatical settlement transactions available to the
184 expectancies or mortality ratings used to determine life 213 office as if those records and files were maintained directly by
185 expectancies under any of the following circumstances: 214 the licensed viatical settlement provider. This term does not
186 (a) On behalf of a viatical settlement provider, viatical 215| include an independent third-party trustee or escrow agent or a
187 settlement broker, life agent, or person engaged in the business 216 trust that does not enter into agreements with a viator. A
188| of viatical settlements.+ 217 related provider trust is shali—be subject to all provisions of
189 (b) In connection with a viatical settlement investment, 218| this act that apply to the viatical settlement provider who
190| pursuant to s. 517.021(24) .5—e* 219 established the related provider trust, except s. 626.9912,
191 (c) On residents of this state in connection with a 220| which does shal* not apply be—appiieable. A viatical settlement
192| wviatical settlement contract or viatical settlement investment. 221| provider may establish up to ame—mere—than one related provider
193 (7)+45)» “Person” has the meaning specified in s. 1.01. 222| trust, and the sole trustee of such related provider trust shall
194 (8)+46)» “Related form” means any form, created by or on 223| Dbe the viatical settlement provider licensed under s. 626.9912.
195| behalf of a licensee, which a viator or insured is required to 224| The name of the licensed viatical settlement provider shall be
196 sign or initial. The forms include, but are not limited to, a 225 included within the name of the related provider trust.
197| power of attorney, a release of medical information form, a 226 (10)+48) “Special purpose entity” means an entity
198| suitability questionnaire, a disclosure document, or any 227| established by a licensed viatical settlement provider or by a
199| addendum, schedule, or amendment to a viatical settlement 228| financing entity, which may be a corporation, partnership,
200| contract considered necessary by a provider to effectuate a 229| trust, limited liability company, or other similar entity formed
201| wviatical settlement transaction. 230 solely to provide, either directly or indirectly, access to
202 (9)+4#- “Related provider trust” means a titling trust or 231 institutional capital markets to a viatical settlement provider
203| other trust established by a licensed viatical settlement 232| or financing entity. A special purpose entity may not obtain
Page 7 of 25 Page 8 of 25
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capital from any natural person or entity with less than $50
million in assets and may not enter into a viatical settlement
contract.

(11) “Stranger-originated life insurance practice” means an

act, practice, arrangement, or agreement to initiate a life

insurance policy for the benefit of a third-party investor who,

at the time of policy origination, has no insurable interest in

the insured. Stranger-originated life insurance practices

include, but are not limited to:

(a) The purchase of a life insurance policy with resources

or guarantees from or through a person who, at the time of such

policy’s inception, could not lawfully initiate the policy and

the execution of a verbal or written arrangement or agreement to

directly or indirectly transfer the ownership of such policy or

policy benefits to a third party.

(b) The creation of a trust that has the appearance of an

insurable interest to initiate policies for investors, which

violates insurable interest laws and the prohibition against

wagering on life.

(12)49%)» “Viatical settlement broker” means a person who, on
behalf of a viator and for a fee, commission, or other valuable
consideration, offers or attempts to negotiate viatical
settlement contracts between a viator resident in this state and
one or more viatical settlement providers. Notwithstanding the
manner in which the viatical settlement broker is compensated, a
viatical settlement broker is deemed to represent only the
viator and owes a fiduciary duty to the viator to act according

to the viator’s instructions and in the best interest of the

viator. The term does not include an attorney, licensed
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Certified Public Accountant, or investment adviser lawfully
registered under chapter 517, who is retained to represent the
viator and whose compensation is paid directly by or at the
direction and on behalf of the viator.

(13)+43#63 “Viatical settlement contract” means a written
agreement entered into between a viatical settlement provider,
or its related provider trust, and a viator. The viatical
settlement contract includes an agreement to transfer ownership
or change the beneficiary designation of a life insurance policy
at a later date, regardless of the date that compensation is
paid to the viator. The agreement must establish the terms under
which the viatical settlement provider will pay compensation or
anything of value, which compensation or value is less than the
expected death benefit of the insurance policy or certificate,
in return for the viator’s assignment, transfer, sale, devise,
or bequest of the death benefit or ownership of all or a portion
of the insurance policy or certificate of insurance to the

viatical settlement provider. The term also includes the

transfer for compensation or value of an ownership or a

beneficial interest in a trust or other entity that owns such

policy if the trust or other entity was formed or used for the

principal purpose of acquiring one or more life insurance

contracts that insure the life of a person residing in this

state, and A—viatical settlement contract alseo—ineludes a

contract for a loan or other financial transaction secured
primarily by an individual or group life insurance policy. The
term does not includes—ether—than a policy loan by a life

insurance company pursuant to the terms of the life insurance

contract or accelerated death provisions contained in a life
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291 insurance policy, whether issued with the original policy or as 320 (17)4*4 “Viator” means the owner of a life insurance
292 a rider, e¥ a loan secured by the cash surrender value of a 321 policy or a certificateholder under a group policy, which policy
293| policy as determined by the policy issuer and the life insurance 322 is not a previously viaticated policy, who enters or seeks to
294| policy terms, or a loan or advance from the issuer of the policy 323| enter into a viatical settlement contract. This term does not
295| to the policyowner. 324 include a viatical settlement provider, e¥ a &my person
296 (14)+43+- “Viatical settlement investment” has the same 325 acquiring a policy or interest in a policy from a viatical
297| meaning as specified in s. 517.021. 326| settlement provider, or mer—dees—it—imelude an independent
298 (15)+4%23> “Viatical settlement provider” means a person who, 327 third-party trustee or escrow agent.
299 in this state, from this state, or with a resident of this 328 Section 2. Subsections (2) and (3) of section 626.9913,
300 state, effectuates a viatical settlement contract. The term does 329 Florida Statutes, are amended to read:
301 not include: 330 626.9913 Viatical settlement provider license continuance;
302 (a) A Amy bank, savings bank, savings and loan association, 331| annual report; fees; deposit.—
303 or credit union;—er—ether—ticensed—rtending—institutien that 332 (2) (a) Annually, on or before March 1, the viatical
304 takes an assignment of a life insurance policy as collateral for 333 settlement provider licensee shall file a statement containing
305/ a loan. 334 information the commission requires and shall pay to the office
306 (b) A life and health insurer that has lawfully issued a 335 a license fee in the amount of $500.
307 life insurance policy that provides accelerated benefits to 336 (b) In addition to any other requirements, the annual
308| terminally ill policyholders or certificateholders. 337 statement must specify:
309 (c) A Amy natural person who enters into no more than one 338 1. The total number of unsettled viatical settlement
310 wviatical settlement contract with a viator in 1 calendar year, 339| contracts and corresponding total amount due to viators under
311| wunless such natural person has previously been licensed under 340| wviatical settlement contracts that have been signed by the
312| this act or is currently licensed under this act. 341| wviator but have not been settled as of December 31 of the
313 (d) A trust that meets the definition of a “related 342| preceding calendar year, categorized by the number of days since
314| provider trust.” 343| the viator signed the contract for transactions regulated by
315 (e) A viator in this state. 344 this state.
316 (f) A financing entity. 345 2. For the most recent 5 years, the total number of
317 (16)+4+3)> “Viaticated policy” means a life insurance policy, 346| policies purchased, total gross amount paid for policies
318 or a certificate under a group policy, which is the subject of a 347 purchased, total commissions or compensation paid for policies
319| wviatical settlement contract. 348| purchased, and total face value of policies purchased, allocated
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by state, territory, and jurisdiction.

3. The total amount of proceeds or compensation paid to

policyowners, allocated by state, territory, and jurisdiction.

(c) £+ D, b 1 200
ATce¥r—b sii:cAcr e

The annual statement shall
include an annual audited financial statement of the viatical
settlement provider prepared in accordance with generally
accepted accounting principles by an independent certified
public accountant covering a 12-month period ending on a day
occurring within fadlting—eduring the last 6 months of the
preceding calendar year. If the audited financial statement has
not been completed, however, the licensee shall include in its
annual statement an unaudited financial statement for the
preceding calendar year and an affidavit from an officer of the
licensee stating that the audit has not been completed. In this
event, the licensee shall submit the audited statement on or
before June 1. The annual statement, due on or before March 1
each year, shall also provide the office with a report of all
life expectancy providers who have provided life expectancies
directly or indirectly to the viatical settlement provider for
use in connection with a viatical settlement contract or a
viatical settlement investment. A viatical settlement provider
shall include in all statements filed with the office all
information requested by the office regarding a related provider
trust established by the viatical settlement provider. The
office may require more frequent reporting. Failure to timely
file the annual statement or the audited financial statement or
to timely pay the license fee is grounds for immediate

suspension of the license. The commission may by rule require

all or part of the statements or filings required under this
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section to be submitted by electronic m
readable form compatible with the elect
specified by the commission.

(3) To ensure the faithful perform
to its viators in the event of insolven
license, a viatical settlement provider
and maintain deposited in trust with th
eligible for deposit under s. 625.52, h
value of not less than $100,000+%
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Section 3. Subsections (1) and (2)
Florida Statutes, are amended to read:

626.9914 Suspension, revocation, d
viatical settlement provider license; g
fine.—

(1) The office shall suspend, revo
renew the license of any viatical settl

office finds that the licensee has comm

of section 626.9914,

enial, or nonrenewal of

rounds; administrative

ke, deny, or refuse to
ement provider if the

itted any of the

following acts:

(a) Has made a misrepresentation i
license.+

(b) Has engaged in fraudulent or d

otherwise has been shown to be untrustw

act as a viatical settlement provider.s;
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407 (c) Demonstrates a pattern of unreasonable payments to 436 Section 4. Subsection (1) of section 626.99175, Florida
408 viators.s 437 Statutes, is amended to read:
409 (d) Has been found guilty of, or has pleaded guilty or nolo 438 626.99175 Life expectancy providers; registration required;
410 contendere to, any felony, or a misdemeanor involving fraud or 439 denial, suspension, revocation.—
411| moral turpitude, regardless of whether a judgment of conviction 440 (1) AfterJuly 172006+ A person may not perform the
412 has been entered by the court.s 441 functions of a life expectancy provider without first having
413 (e) Has issued viatical settlement contracts that have not 442 registered as a life expectancy providersy pt—as—provided—in
414 been approved pursuant to this act.s 443| subseetion—{6).
415 (f) Has failed to honor contractual obligations related to 444 Section 5. Section 626.99185, Florida Statutes, is created
416| the business of viatical settlement contracts.s 445| to read:
417 (g) Deals in bad faith with viators.s 446 626.99185 Disclosures to viator of disbursement.—
418 (h) Has violated any provision of the insurance code or of 447 (1) Before or concurrently with a viator’s execution of a
419 this act.s+ 448 viatical settlement contract, the viatical settlement provider
420 (i) Employs a amy person who materially influences the 449| shall provide to the viator, in duplicate, a disclosure
421 licensee’s conduct and who fails to meet the requirements of 450| statement in legible written form disclosing:
422| this act.s 451 (a) The name of each viatical settlement broker who
423 (j) No longer meets the requirements for initial 452 receives or will receive compensation and the amount of each
424| licensure.j—e¥ 453| broker’s compensation related to that transaction. For the
425 (k) Obtains or utilizes life expectancies from life 454| purpose of this section, compensation includes anything of value
426| expectancy providers who are not registered with the office 455| paid or given by or at the direction of a viatical settlement
427| pursuant to this act. 456| provider or person acquiring an interest in one or more life
428 (1) Has engaged in a fraudulent viatical settlement act. 457 insurance policies to a viatical settlement broker in connection
429 (2) The office may, in lieu of or in addition to any 458 with the viatical settlement contract.
430| suspension or revocation, assess an administrative fine not to 459 (b) A complete reconciliation of the gross offer or bid by
431 exceed $10,000 $2+566 for each nonwillful violation or $25,000 460 the viatical settlement provider to the net amount of proceeds
432| $36+666 for each willful violation by a viatical settlement 461| or value to be received by the viator related to that
433| provider licensee. The office may also place a viatical 462| transaction. As used in this section, the term “gross offer” or
434 settlement provider licensee on probation for a period not to 463| “bid” means the total amount or value offered by the viatical
435| exceed 2 years. 464 settlement provider for the purchase of an interest in one or
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465| more life insurance policies, including commissions, 494| notice by the office to the viatical settlement provider.
466| compensation, or other proceeds or value being deducted from the 495 Section 6. Subsection (7) of section 626.9924, Florida
467 gross offer or bid. 496 Statutes, is amended to read:
468 (2) The viator shall sign and date the disclosure statement 497 626.9924 Viatical settlement contracts; procedures;
469| Dbefore or concurrently with the viator’s execution of a viatical 498 rescission.—
470| settlement contract, with the viator retaining the duplicate 499 (7) At any time during the contestable period, within 20
471 copy of the disclosure statement. 500 days after a viator executes documents necessary to transfer
472 (3) If a viatical settlement contract is entered into and 501 rights under an insurance policy or within 20 days of any
473 the contract is subsequently amended or if there is a change in 502 agreement, option, promise, or any other form of understanding,
474 the viatical settlement provider’s gross offer or bid amount, a 503 express or implied, to viaticate the policy, the provider must
475 change in the net amount of proceeds or value to be received by 504 give notice to the insurer of the policy that the policy has or
476 the viator, or a change in the information provided in the 505 will become a viaticated policy. The—net: mast—be—a sparted
477 disclosure statement to the viator, the viatical settlement 506 by —the—decuments reguired Py —s- o285 e —r—thetr
478| provider shall provide, in duplicate, an amended disclosure 507| entirety-
479| statement to the viator containing the information in subsection 508 Section 7. Subsection (2) of section 626.99245, Florida
480 (1) . The viator shall sign and date the amended disclosure 509 Statutes, 1is amended to read:
481 statement, with the viator retaining the duplicate copy of the 510 626.99245 Conflict of regulation of viaticals.—
482 amended disclosure statement. 511 (2) This section does not affect the requirement of ss.
483 (4) Before a viatical settlement provider’s execution of a 512 626.9911 (15)+43+2) and 626.9912 (1) that a viatical settlement
484| wviatical settlement contract or an amendment to such contract, 513| provider doing business from this state must obtain a viatical
485| the viatical settlement provider must obtain the signed and 514 settlement license from the office. As used in this subsection,
486| dated disclosure statement and any amended disclosure statement 515| the term “doing business from this state” includes effectuating
487 required by this section. In transactions for which a broker is 516| wviatical settlement contracts from offices in this state,
488| not used, the viatical settlement provider must obtain the 517 regardless of the state of residence of the viator.
489| signed and dated disclosure statement from the viator. 518 Section 8. Section 626.99273, Florida Statutes, is created
490 (5) The viatical settlement provider shall maintain the 519 to read:
491| documentation required by this section pursuant to s. 520 626.99273 Prohibited practices and conflicts of interest.—
492 626.9922 (2) and shall make such documentation available to the 521 (1) With respect to a viatical settlement contract or an
493| office at any time for copying and inspection upon reasonable 522 insurance policy, a viatical settlement broker may not knowingly
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523 solicit an offer from, effectuate a viatical settlement with, or 552 626.99275 Prohibited practices; penalties.—
524| make a sale to any viatical settlement provider, financing 553 (1) It is unlawful for a amy person to:
525 entity, or related provider trust that is controlling, 554 (a) Te Knowingly enter into, broker, or otherwise deal in a
526| controlled by, or under common control with such viatical 555| wviatical settlement contract the subject of which is a life
527 settlement broker. 556 insurance policy, knowing that the policy was obtained by
528 (2) With respect to a viatical settlement contract or an 557 presenting materially false information concerning any fact
529| insurance policy, a viatical settlement provider may not 558| material to the policy or by concealing, for the purpose of
530| knowingly enter into a viatical settlement contract with a 559| misleading another, information concerning any fact material to
531 viator if, in connection with such viatical settlement contract, 560 the policy, where the viator or the viator’s agent intended to
532 anything of value will be paid to a viatical settlement broker 561 defraud the policy’s issuer.
533 that is controlling, controlled by, or under common control with 562 (b) e Knowingly or with the intent to defraud, for the
534 such viatical settlement provider, financing entity, or related 563| purpose of depriving another of property or for pecuniary gain,
535| provider trust that is involved in such viatical settlement 564 issue or use a pattern of false, misleading, or deceptive life
536 contract. 565 expectancies.
537 (3) A viatical settlement provider may not enter into a 566 (c) Pe Knowingly engage in any transaction, practice, or
538| wviatical settlement contract unless the viatical settlement 567 course of business intending thereby to avoid the notice
539| promotional, advertising, and marketing materials, as may be 568 requirements of s. 626.9924 (7).
540| prescribed by rule, have been filed with the office. Such 569 (d) Fe Knowingly or intentionally facilitate the change of
541| materials may not expressly indicate, or include any reference 570 state of residency of a viator to avoid the provisions of this
542| that would cause a viator to reasonably believe, that the life 571 chapter.
543| insurance is free for any period of time. 572 (e) Knowingly enter into a viatical settlement contract
544 (4) A life insurance producer, insurer, viatical settlement 573| before the application for or issuance of a life insurance
545| broker, or viatical settlement provider may not make a statement 574| policy that is the subject of a viatical settlement contract or
546| or representation to an applicant or policyholder in connection 575| within a 5-year period commencing with the date of issuance of
547 with the sale of a life insurance policy to the effect that the 576 the policy or certificate, unless the viator provides a sworn
548| insurance is free or without cost to the policyholder for any 577| affidavit and accompanying documentation that certifies to the
549| period of time. 578| wviatical settlement provider that one or more of the following
550 Section 9. Section 626.99275, Florida Statutes, is amended 579 conditions have been met within the 5-year period:
551| to read: 580 1. The policy or certificate was issued upon the viator’s

Page 19 of 25 Page 20 of 25
CODING: Words strieken are deletions; words underlined are additions. CODING: Words strieken are deletions; words underlined are additions.




Florida Senate - 2016 SB 650 Florida Senate - 2016 SB 650

17-00027-16 2016650 17-00027-16 2016650
581| exercise of conversion rights arising out of a group or 610| policy being financed only to the extent of its net cash
582 individual policy, provided the total of the time covered under 611 surrender value provided by, or full recourse liability incurred
583 the conversion policy plus the time covered under the prior 612 by, the insured;
584| policy is at least 60 months. The time covered under a group 613 b. An agreement or understanding with another person has
585| policy shall be calculated without regard to any change in 614 not been entered to guarantee any such liability or to purchase,
586| insurance carriers, provided the coverage has been continuous 615| or be ready to purchase, the policy, including through an
587| and under the same group sponsorship. 616| assumption or forgiveness of the loan; and
588 2. The viator submits independent evidence to the viatical 617 c. The insured and the policy have not been evaluated for
589 settlement provider that one or more of the following conditions 618 settlement.
590| have been met within the 5-year period: 619 (f) Knowingly issue, solicit, market, or otherwise promote
591 a. The viator or insured is terminally or chronically ill; 620 the purchase of a life insurance policy for the purpose of or
592 b. The viator’s spouse dies; 621| with an emphasis on selling the policy.
593 c. The viator divorces his or her spouse; 622 (g) Engage in a fraudulent viatical settlement act.
594 d. The viator retires from full-time employment; 623 (2) A person who violates any provision of this section
595 e. The viator becomes physically or mentally disabled and a 624| commits:
596| physician determines that the disability prevents the viator 625 (a) A felony of the third degree, punishable as provided in
597 from maintaining full-time employment; or 626 s. 775.082, s. 775.083, or s. 775.084, if the insurance policy
598 f. A final order, judgment, or decree is entered by a court 627 involved is valued at any amount less than $20,000.
599 of competent jurisdiction, upon the application by a viator’s 628 (b) A felony of the second degree, punishable as provided
600 creditor, which adjudicates the viator bankrupt or insolvent or 629 in s. 775.082, s. 775.083, or s. 775.084, if the insurance
601| approves a petition seeking reorganization of the viator or 630| policy involved is valued at $20,000 or more, but less than
602 appointing a receiver, trustee, or ligquidator to all or a 631 $100,000.
603| substantial part of the viator’s assets. 632 (c) A felony of the first degree, punishable as provided in
604 3. The viator enters into a viatical settlement contract 633 s. 775.082, s. 775.083, or s. 775.084, if the insurance policy
605 more than 2 years after a policy’s issuance date and, with 634 involved is valued at $100,000 or more.
606 respect to the policy, at all times before such date each of the 635
607 following conditions is met: 636 Section 10. Section 626.99276, Florida Statutes, is created
608 a. Policy premiums have been funded exclusively with 637 to read:
609| unencumbered assets, including an interest in the life insurance 638 626.99276 Notification to insurer required.—
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639 (1) A copy of the sworn affidavit and the documentation 668 to read:
640| required in s. 626.99275(1) (e) must be submitted to the insurer 669 626.99278 Viatical provider anti-fraud plan.—
641 if the viatical settlement provider or other party entering into 670 (1) Each Ewery licensed viatical settlement provider and
642| a viatical settlement contract with a viator submits a request 671 registered life expectancy provider must adopt an anti-fraud
643| to the insurer for verification of coverage or if the viatical 672| plan and file it with the Division of Insurance Fraud of the
644 settlement provider submits a request to transfer the policy or 673 department. Each anti-fraud plan shall include:
645| certificate to the provider. If the request is made by a 674 (a)+43¥)» A description of the procedures for detecting and
646| viatical settlement provider, the copy shall be accompanied by a 675 investigating possible fraudulent acts and procedures for
647 sworn affidavit from the viatical settlement provider affirming 676| resolving material inconsistencies between medical records and
648 that the copy is a true and correct copy of the documentation 677 insurance applications.
649 received by the provider. 678 (b)42)» A description of the procedures for the mandatory
650 (2) An insurer may not require, as a condition of 679| reporting of possible fraudulent insurance acts and prohibited
651 responding to a request for verification of coverage or 680| practices specified set—ferth in s. 626.99275 to the Division of
652| effecting the transfer of a policy pursuant to a viatical 681 Insurance Fraud ef—thedepartment.
653 settlement contract, that the viator, insured, viatical 682 (c)43)» A description of the plan for anti-fraud education
654 settlement provider, or viatical settlement broker sign any 683 and training of its underwriters or other personnel.
655| disclosures, consent form, waiver form, or other form that has 684 (d)+44)» A written description or chart outlining the
656| not been approved by the office for use in connection with 685| organizational arrangement of the anti-fraud personnel who are
657| wviatical settlement contracts in this state. 686| responsible for the investigation and reporting of possible
658 (3) Upon receipt of a properly completed request for change 687 fraudulent insurance acts and for the investigation of
659| of ownership or beneficiary of a policy, the insurer shall 688| unresolved material inconsistencies between medical records and
660 respond in writing within 30 calendar days confirming that the 689 insurance applications.
661 change has been effectuated or specifying the reasons why the 690 (e)+45) For viatical settlement providers, a description of
662 requested change cannot be processed. The insurer may not 691| the procedures used to perform initial and continuing review of
663 unreasonably delay effectuating a change of ownership or 692 the accuracy of life expectancies used in connection with a
664| beneficiary and may not otherwise seek to interfere with any 693| wviatical settlement contract or viatical settlement investment.
665| wviatical settlement contract lawfully entered into in this 694 (2) Each licensed viatical settlement provider shall
666 state. 695| maintain in accordance with s. 626.9922:
667 Section 11. Section 626.99278, Florida Statutes, is amended 696 (a) Documentation of compliance with its anti-fraud plan
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697| and procedures filed in accordance with this section.

698 (b) Documentation pertaining to resolved and unresolved

699| material inconsistencies between medical records and insurance

700 applications.

701 (c) Documentation of its mandatory reporting of the

702 possible fraudulent acts and prohibited practices specified in

703 S. 626.99275 to the Division of Insurance Fraud.
704 Section 12. Section 626.99287, Florida Statutes, is

705 repealed.
706 Section 13. Section 626.99289, Florida Statutes, is created
707 to read:

708 626.99289 Void and unenforceable contracts, agreements,

709 arrangements, and transactions.—A contract, agreement,

710 arrangement, or transaction, including, but not limited to, a

711 financing agreement or any other arrangement or understanding

712 entered into, whether written or verbal, for the furtherance or

713| aid of a stranger-originated life insurance practice is void and

714 unenforceable.

715 Section 14. This act shall take effect July 1, 2016.
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Please see Section IX. for Additional Information:
COMMITTEE SUBSTITUTE - Substantial Changes
Summary:

CS/CS/SB 676 authorizes physician assistants (PAs) and advanced registered nurse practitioners
(ARNPs) to prescribe controlled substances under current supervisory standards for PAs and
protocols for ARNPs beginning January 1, 2017; and creates additional statutory parameters for
their controlled substance prescribing. An ARNP’s and PA’s prescribing privileges for controlled
substances listed on Schedule Il are limited to a 7-day supply and do not include the prescribing
of psychotropic medications for children under 18 years of age, unless prescribed by an ARNP
who is a psychiatric nurse, and may be limited by the controlled substance formularies
themselves imposing additional limitations on PA or ARNP prescribing privileges for specific
medications. An ARNP or PA may not prescribe controlled substances in a pain management
clinic. The bill requires PAs and ARNPs to complete 3 hours of continuing education biennially
on the safe and effective prescribing of controlled substances.

Beginning January 1, 2017, health insurers, health maintenance organizations, Medicaid
managed plans, and pharmacy benefits managers, which do not use an online prior authorization
form, must use a standardized prior authorize form that the Financial Services Commission
adopts by rule. If a health insurer or health maintenance organization verified the eligibility of an
insured at the time of treatment, it may not retroactively deny a claim because of the insured’s
ineligibility.
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The bill requires a hospital to notify each obstetrical physician with privileges at the facility at
least 90 days before it closes its obstetrical department or ceases to provide obstetrical services.
The bill also repeals a provision designating certain hospitals as “provider hospitals,” which have
special requirements for cesarean section operations that are paid for with state or federal funds.

Most of the bill becomes effective upon becoming a law. However, the authority for a PA or an
ARNP to prescribe controlled substances in accordance with the bill becomes effective
January 1, 2017.

Il. Present Situation:

Unlike all other states, Florida does not allow ARNPs to prescribe controlled substances and is
one of two states that does not allow PAs to prescribe controlled substances.! The states have
varying permissions with respect to the Schedules? from which an ARNP or PA may prescribe as
well as the additional functions, such as dispensing, administering, or handling samples, that an
ARNP or PA may perform.

According to a recent study commissioned by the Safety Net Hospital Alliance of Florida,®
Florida’s total current supply of primary care physicians falls short of the number needed to
provide a national average level of care by approximately 6 percent. Under a traditional
definition of primary care specialties (i.e., general and family practice, general internal medicine,
general pediatrics and geriatric medicine) supply falls short of demand by approximately

3 percent. Based on simulation models, the report concludes that over the next several years, this
shortfall will grow slightly as more people obtain insurance coverage as mandated by the federal
Affordable Care Act. However, if current trends continue, this shortfall should disappear within a
decade. Even if the statewide supply of primary care physicians is adequate to provide a national
average level of care, there is substantial geographic variation in adequacy of care.

Regulation of Physician Assistants in Florida

Chapter 458, F.S., sets forth the provisions for the regulation of the practice of allopathic
medicine by the Board of Medicine (BOM). Chapter 459, F.S., similarly sets forth the provisions
for the regulation of the practice of osteopathic medicine by the Board of Osteopathic Medicine
(BOOM). PAs are regulated by both boards. Licensure of PAs is overseen jointly by the boards

! DEA Diversion Control, U.S. Department of Justice, Mid-Level Practitioners Authorization by State, (last updated Nov. 10,
2015), available at http://www.deadiversion.usdoj.gov/drugreg/practioners/mlp_by_state.pdf, (last visited Dec. 3, 2015).
Kentucky does not allow PAs to prescribe controlled substances.

2 Controlled substances are assigned to Schedules | - V based on their accepted medical use and potential for abuse.

3 |HS Global Inc., Florida Statewide and Regional Physician Workforce Analysis: Estimating Current and Forecasting
Future Supply and Demand, (January 28, 2015), https://ahca.myflorida.com/medicaid/Finance/finance/LIP-
DSH/GME/docs/FINAL_Florida Statewide and_Regional Physician_Workforce Analysis.pdf, (last visited Dec. 3, 2015).
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through the Council on Physician Assistants.* During the 2014-2015 state fiscal year, there were
6,744 in-state, actively licensed PAs in Florida.®

PAs are trained and required by statute to work under the supervision and control of allopathic or
osteopathic physicians.® The BOM and the BOOM have adopted rules that set out the general
principles a supervising physician must use in developing the scope of practice of the PA under
both direct” and indirect® supervision. A supervising physician’s decision to permit a PA to
perform a task or procedure under direct or indirect supervision must be based on reasonable
medical judgment regarding the probability of morbidity and mortality to the patient. The
supervising physician must be certain that the PA is knowledgeable and skilled in performing the
tasks and procedures assigned.® Each physician, or group of physicians supervising a licensed
PA, must be qualified in the medical areas in which the PA is to work and is individually or
collectively responsible and liable for the performance and the acts and omissions of the PA.1°

Current law allows a supervisory physician to delegate authority to prescribe or dispense any
medication used in the physician’s practice, except controlled substances, general anesthetics,
and radiographic contrast materials.** However, the law allows a supervisory physician to
delegate authority to a PA to order any medication, which would include controlled substances,
general anesthetics, and radiographic contrast materials, for a patient of the physician during the
patient’s stay in a facility licensed under ch. 395, F.S.12

Regulation of Advanced Registered Nurse Practitioners in Florida

Chapter 464, F.S., governs the licensure and regulation of nurses in Florida. Nurses are licensed
by the Department of Health (DOH) and are regulated by the Board of Nursing (BON).** During
the 2014-2015 state fiscal year, there were 18,276 in-state, actively licensed ARNPs in Florida.'*

4 The council consists of three physicians who are members of the Board of Medicine; one physician who is a member of the
Board of Osteopathic Medicine; and a physician assistant appointed by the State Surgeon General. (s. 458.348(9), F.S. and

s. 459.022(9), F.S.)

5 Florida Department of Health, Division of Medical Quality Assurance, Annual Report and Long Range Plan Fiscal Year
2014-2015, p. 11, available at: http://www.floridahealth.gov/licensing-and-regulation/reports-and-
publications/_documents/annual-report-1415.pdf , (Last visited Dec. 7, 2015).

6 Sections 458.347(4), and 459.022(4), F.S.

7 “Direct supervision” requires the physician to be on the premises and immediately available. (See Rules 64B8-30.001(4)
and 64B15-6.001(4), F.A.C.).

8 “Indirect supervision” requires the physician to be within reasonable physical proximity. (Rules 64B8-30.001(5) and
64B15-6.001(5), F.A.C.

% Rules 64B8-30.012(2) and 64B15-6.010(2), F.A.C.

10 Sections 458.347(3) and (15) and 459.022(3) and (15), F.S.

11 Sections 458.347(4)(e) and (f)1., and 459.022(4)(e)., F.S.

12 See s. 395.002(16), F.S. The facilities licensed under chapter 395 are hospitals, ambulatory surgical centers, and mobile
surgical facilities.

13 The BON is comprised of 13 members appointed by the Governor and confirmed by the Senate who serve 4-year terms.
Seven of the 13 members must be nurses who reside in Florida and have been engaged in the practice of professional nursing
for at least 4 years. Of those seven members, one must be an advanced registered nurse practitioner, one a nurse educator at
an approved nursing program, and one a nurse executive. Three members of the BON must be licensed practical nurses who
reside in the state and have engaged in the practice of practical nursing for at least 4 years. The remaining three members
must be Florida residents who have never been licensed as nurses and are in no way connected to the practice of nursing, any
health care facility, agency, or insurer. Additionally, one member must be 60 years of age or older. See s. 464.004(2), F.S.

14 Supra note 5. Certified Nurse Specialists account for 26 of the in-state actively licensed ARNPs.
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An ARNP is a licensed nurse who is certified in advanced or specialized nursing.'® Florida

recognizes three types of ARNPSs: nurse practitioners (NP), certified registered nurse anesthetists

(CRNA), and certified nurse midwives (CNM).*® To be certified as an ARNP, a nurse must hold

a current license as a registered nurse!” and submit proof to the BON that the ARNP applicant

meets one of the following requirements:*8

e Satisfactory completion of a formal postbasic educational program of specialized or
advanced nursing practice;

e Certification by an appropriate specialty board;19 or

e Completion of a master’s degree program in the appropriate clinical specialty with
preparation in specialty-specific skills.

Advanced or specialized nursing acts may only be performed under the protocol of a supervising
physician or dentist. Within the established framework of the protocol, an ARNP may:%

e Monitor and alter drug therapies;

e Initiate appropriate therapies for certain conditions; and

e Order diagnostic tests and physical and occupational therapy.

The statute further describes additional acts that may be performed within an ARNP’s specialty
certification (CRNA, CNM, and NP).%

An ARNP must meet financial responsibility requirements, as determined by rule of the BON,
and the practitioner profiling requirements.?> The BON requires professional liability coverage of
at least $100,000 per claim with a minimum annual aggregate of at least $300,000 or an
unexpired irrevocable letter of credit in the same amounts payable to the ARNP.23

Florida does not allow ARNPs to prescribe controlled substances.?* However, s. 464.012(4)(a),
F.S., provides express authority for a CRNA to order certain controlled substances “to the extent
authorized by the established protocol approved by the medical staff of the facility in which the
anesthetic service is performed.”

15 «“Advanced specialized nursing practice” is defined as the performance of advanced-level nursing acts approved by the
Board of Nursing, which, by virtue of postbasic specialized education, training and experience, are appropriately performed
by an advanced registered nurse practitioner. (See s. 464.003(2), F.S.)

16 Section 464.003(3), F.S. Florida certifies clinical nurse specialists as a category distinct from advanced registered nurse
practitioners. (See ss. 464.003(7) and 464.0115, F.S.).

17 Practice of professional nursing. (See s. 464.003(20), F.S.)

18 Section 464.012(1), F.S.

19 Specialty boards expressly recognized by the Board of Nursing include: Council on Certification of Nurse Anesthetists, or
Council on Recertification of Nurse Anesthetists; American College of Nurse Midwives; American Nurses Association
(American Nurses Credentialing Center); National Certification Corporation for OB/GYN, Neonatal Nursing Specialties;
National Board of Pediatric Nurse Practitioners and Associates; National Board for Certification of Hospice and Palliative
Nurses; American Academy of Nurse Practitioners; Oncology Nursing Certification Corporation; American Association of
Critical-Care Nurses Adult Acute Care Nurse Practitioner Certification. (Rule 64B9-4.002(2), F.A.C.)

20 Section 464.012(3), F.S.

2L Section 464.012(4), F.S.

22 Sections 456.0391 and 456.041, F.S.

23 Rule 64B9-4.002(5), F.A.C.

24 Sections 893.02(21) and 893.05(1), F.S.
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Educational Preparation

Physician Assistants?®

PA education is modeled on physician education. PA programs are accredited by the
Accreditation Review Commission on Education for the Physician Assistant. All PA programs
must meet the same set of national standards for accreditation. PA program applicants must
complete at least 2 years of college courses in basic science and behavioral science as a
prerequisite to PA training. The average length of PA education programs is about 26 months.
Students begin their course of study with a year of basic medical science classes (anatomy,
pathophysiology, pharmacology, physical diagnosis, etc.) Then the PA students enter the clinical
phase of training, which includes classroom instruction and clinical rotations in medical and
surgical specialties. PA students, on average, complete 48.5 weeks of supervised clinical practice
by the time they graduate.

All PA educational programs include pharmacology courses, and nationally, the average amount
of required formal classroom instruction in pharmacology is 75 hours. This does not include
instruction in pharmacology that students receive during clinical medicine coursework and
clinical clerkships. Based on national data, the mean amount of total instruction in clinical
medicine is 358.9 hours. And the average length of required clinical clerkships is 48.5 weeks. A
significant percentage of time is focused on patient management, including
pharmacotherapeutics. Coursework in pharmacology addresses, but is not limited to,
pharmacokinetics, drug interactions, adverse effects, contraindications, indications, and dosage.

Advanced Registered Nurse Practitioners?®

Applicants for Florida licensure who graduated on or after October 1, 1998, must have
completed requirements for a master’s degree or post-master’s degree.?’ Applicants who
graduated before that date, may be or may have been eligible through a certificate program.?®

The curriculum of a program leading to an advanced degree must include, among other things:

e Theory and directed clinical experience in physical and biopsychosocial assessment.

e Interviewing and communication skills relevant to obtaining and maintaining a health
history;

e Pharmacotherapeutics, including selecting, prescribing, initiating, and modifying medications
in the management of health and illness;

e Selecting, initiating and modifying diets and therapies in the management of health and

illness;

Performance of specialized diagnostic tests that are essential to the area of advanced practice;

Differential diagnosis pertinent to the specialty area;

Interpretation of laboratory findings;

Management of selected diseases and illnesses;

%5 See American Academy of Physician Assistants, PAs as Prescribers of Controlled Medications — Issue Brief, (June 2014),
available at: https://www.aapa.org/WorkArea/DownloadAsset.aspx?id=2549 (last viewed Dec. 3, 2015).

% Rule 64B9-4.003, F.A.C.

2" Florida Board of Nursing, ARNP Licensure Requirements http://floridasnursing.gov/licensing/advanced-registered-nurse-
practitioner/, (last visited Dec. 3, 2015).

81d., and s. 464.012(1), F.S.
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e Professional socialization and role realignment;

e Legal implications of the advanced nursing practice and nurse practitioner role;

e Health delivery systems, including assessment of community resources and referrals to
appropriate professionals or agencies; and

e Providing emergency treatments.

The program must provide a minimum of 500 hours (12.5 weeks) of preceptorship/supervised
clinical experience?® in the performance of the specialized diagnostic procures that are essential
to practice in that specialty area.

Drug Enforcement Agency Registration

The Drug Enforcement Agency (DEA) registration grants practitioners federal authority to
handle controlled substances. However, the DEA registered practitioner may only engage in
those activities that are authorized under state law for the jurisdiction in which the practice is
located.*

According to requirements of the DEA, a prescription for a controlled substance may only be

issued by a physician, dentist, podiatrist, veterinarian, mid-level practitioner,®! or other registered

practitioner who is:

e Authorized to prescribe controlled substances by the jurisdiction in which the practitioner is
licensed to practice;

e Registered with DEA or exempted from registration (that is, Public Health Service, Federal
Bureau of Prisons, or military practitioners); or

e An agent or employee of a hospital or other institution acting in the normal course of
business or employment under the registration of the hospital or other institution which is
registered in lieu of the individual practitioner being registered provided that additional
requirements are met.? These requirements include:

e The dispensing, administering, or prescribing is in the usual course of professional practice;

e The practitioner is authorized to do so by the state in which he or she practices;

e The hospital or other institution has verified that the practitioner is permitted to administer,
dispense, or prescribe controlled substances within the state;

e The practitioner acts only within the scope of employment in the hospital or other institution;

e The hospital or other institution authorizes the practitioner to administer, dispense, or
prescribe under its registration and assigns a specific internal code number for each
practitioner; and

e The hospital or other institution maintains a current list of internal codes and the
corresponding practitioner.3?

29 Preceptorship/supervised clinical experience must be under the supervision of a qualified preceptor, who is defined as a
practicing certified ARNP, a licensed medical doctor, osteopathic physician, or a dentist. See Rule 64B9-4.001(13), F.A.C.
30 U.S. Department of Justice, Drug Enforcement Administration, Practitioner’s Manual, (August 2006), p. 7, available at
http://www.deadiversion.usdoj.gov/pubs/manuals/pract/pract manual012508.pdf (last visited Dec. 3, 2015).

31 Examples of mid-level practitioners include, but are not limited to: nurse practitioners, nurse midwives, nurse anesthetists,
clinical nurse specialists, and physician assistants.

32 Supra note 30, at p.18.

33 Supra note 30, at p.12.
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Peer Review of Publically Funded C-Sections

Section 383.336, F.S., relates to public health and maternal and infant health care where all or
part of the costs are paid for by state or federal funds administered by the state. It defines a
“provider hospital” as one in which there are 30 or more births per year paid for in part, or in
full, by state or federal funds. It directs the State Surgeon General, in consultation with the Board
of Medicine and the Florida Obstetric and Gynecologic Society, to establish practice parameters
for physicians in provider hospitals who perform caesarean sections; and requires each provider
hospital to establish a peer review board to conduct monthly reviews of every publically funded
caesarean section performed since the previous review.

Beginning in 2014, hospitals that are accredited by the Joint Commission and which performed
more than 1,100 births per year were required to report on certain cesarean sections performed in
the hospital as a part of their perinatal core measure set. Effective with January 1, 2016
discharges, the threshold for mandatory reporting is reduced to hospitals with 300 or more births
per year. Each hospital receives a quarterly risk-adjusted performance report with their hospital’s
C-section rate compared to a desired target range.

The Patient Protection and Affordable Care Act

In March 2010, the Congress passed and President Barack Obama signed the Patient Protection
and Affordable Care Act (PPACA).>® Among its changes to the U.S. health care system are
requirements for health insurers to make coverage available to all individuals and employers.
Coverage is available through an employer, the federal or state exchanges created under PPACA,
or off the exchange, that meets the federal essential health benefits requirements. Florida did not
establish its own state exchange under PPACA. Premium credits and other cost sharing subsidies
are available to U.S. citizens and legal immigrants within certain income limits for qualified
coverage purchased through the exchange.3®

Nonpayment of Premium

Federal regulations for PPACA also govern an enrollee’s coverage bought through the exchanges
and for non-grandfathered plans.®’ If an exchange enrollee received an advance premium tax
credit for a qualified health plan (QHP)*® and paid at least one full month’s premium during the

34 See Expanded threshold for reporting Perinatal Care measure set, a Joint Commission Article published on June 24, 2015,
available at: http://www.jointcommission.org/issues/article.aspx?Article=A91m9xfNbB097ZcgWQA|/SE
KRizJsPtdFLYHUR1bZU= (last visited Jan. 6, 2016). See also U.S. Hospitals Held Accountable for C-Section Rates by
Rebecca Dekker, PhD, RN, APRN of www.evidencebasedbirth.com, available at: http://improvingbirth.org/2013/01/u-s-
hospitals-held-accountable-for-c-section-rates/ (last visited Jan. 6, 2016).

% Pp.L. 111-148. On March 30, 2010, PPACA was amended by P.L. 111-152, the Health Care and Education Reconciliation
Act of 2010.

3 Centers for Medicare and Medicaid Services, Health Insurance Marketplace - Will | Qualify for Lower Costs on Monthly
Premiums? https://www.healthcare.gov/will-i-qualify-to-save-on-monthly-premiums/ (last visited Jan. 23, 2016).

37 Certain plans received “grandfather status” under PPACA. A grandfathered health plan is a plan that existed on March 23,
2010, and had at least one person continuously covered for 1 year. Some consumer protections elements do not apply to
grandfathered plans.

38 A “qualified health plan” is an insurance plan certified by the applicable Health Insurance Marketplace, provides the
essential health benefits, established limits on cost sharing and meets other requirements. See
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benefit year, and is terminated for non-payment of premium, the insurer must provide the
enrollee a 3-month grace period before cancellation of coverage.® During the grace period, the
insurer must pay claims for services rendered in the first month but may pend claims for the
second and third months.*® The insurer is also required to notify providers of the possibility for
denied claims when an enrollee is in the second or third months of the grace period. The insurer
is also required to provide the enrollee with notice of such payment delinquency. If an insurer
terminates an enrollee’s coverage after the 3-month grace period, the insurer must provide
written notice of termination 14 days before the effective date. If coverage is terminated, the
termination date is the last day of the first month of the 90-day grace period and the insurer may
not recoup any claims paid during the first month of the grace period.

The federal regulations do not affect those enrollees who are not enrolled in an exchange plan or
do not receive a subsidy. The grace period for these individuals remains at the length required
under s. 627.608, F.S., which varies by the length of the premium payment interval. Cancellation
of coverage is effective the first day of the grace period if payment is not received.

Retroactive Denial of Claims by Health Insurers

Section 627.6131, F.S., and s. 641.3155, F.S., prohibit a health insurer and HMO, respectively,
from retroactively denying a claim because of insured ineligibility more than 1 year after the date
the claim is paid. There is, however, no redress for erroneous authorization and an insured’s
reliance on that authorization.

Il. Effect of Proposed Changes:
ARNP and PA Authorized to Prescribe Controlled Substances

CS/SB 676 authorizes PAs licensed under the Medical Practice Act or the Osteopathic Medical
Practice Act, and ARNPs certified under part | of the Nurse Practice Act, to prescribe controlled
substances under current supervisory standards for PAs and protocols for ARNPs beginning
January 1, 2017; and it creates additional statutory parameters on their controlled substance
prescribing. Specifically, an ARNP’s and PA’s prescribing privileges, for controlled substances
listed on Schedule II, are limited to a 7-day supply, do not include prescribing psychotropic
medications for children under 18 years of age except by an ARNP who is also a psychiatric
nurse as defined by s. 394.455, F.S.,** and may be limited by the controlled substance
formularies themselves which impose additional limitations on PA or ARNP prescribing
privileges for specific medications. (Sections 12 — 15)

For PAs, the bill creates the ability to prescribe controlled substances by removing controlled
substances from the formulary of medicinal drugs that a PA may not prescribe in the Medical

https://www.healthcare.gov/glossary/qualified-health-plan/ for more information on qualified health plans (last visited Jan.
23, 2016).

3945 CFR 156.270 and 45 CFR 430.

4045 CFR 156.270.

4l Section 394.55(23), F.S., defines a “psychiatric nurse” as an advanced registered nurse practitioner certified under

S. 464.012, F.S., who has a master’s or doctoral degree in psychiatric nursing, holds a national advanced practice certification
as a psychiatric mental health advanced practice nurse, and has 2 years of post-master’s clinical experience under the
supervision of a physician.




BILL: CS/CS/SB 676 Page 9

Practice Act. The Osteopathic Medical Practice Act refers to the formulary in the Medical
Practice Act, so no changes are made to that act. (Section 12)

For ARNPs, the authorization to prescribe controlled substances is accomplished by revising the
authority pertaining to drug therapies. The bill authorizes an ARNP to prescribe, dispense,
administer, or order any drug, which would include controlled substances. However, a master’s
or doctoral degree in a clinical nursing specialty area with training in specialized practitioner
skills is required to prescribe or dispense controlled substances. (Section 15)

Additionally, CS/SB 676, adds an ARNP and PA to the definition of practitioner in ch. 893, F.S.
This definition requires the practitioner to hold a valid federal controlled substance registry
number. (Section 21).

The bill requires the appointment of a committee*? to recommend an evidence-based formulary
of controlled substances (controlled substances formulary) that an ARNP may not prescribe, or
may prescribe under limited circumstances, as needed to protect the public interest. The
committee may recommend a controlled substances formulary applicable to all ARNPs that may
be limited by specialty certification, approved uses of controlled substances, or other similar
restrictions deemed necessary to protect the public interest. At a minimum, the formulary must
restrict the prescribing of psychiatric mental health controlled substances for children under

18 years of age to psychiatric nurses as defined in the Baker Act.*® The formulary must also limit
the prescribing of controlled substances in Schedule Il to a 7-day supply, similar to the limitation
imposed for PAs, except this limitation does not apply to a psychiatric medication prescribed by
a psychiatric nurse under the Baker Act. (Section 14)

The committee formed to recommend the controlled substances formulary is a replacement to a
joint committee that was established in law for other purposes but which has been dormant for
many years. Language establishing the joint committee and references to it are removed from
law in Sections 13, 23, and 24 of the bill.

The formulary committee consists of three Florida-certified ARNPs who are recommended by
the BON, three physicians licensed under ch. 458 or ch. 459 who have had work experience with
ARNPs and who are recommended by the Board of Medicine, and a Florida-licensed pharmacist
who holds a Doctor of Pharmacy degree and is recommended by the Board of Pharmacy.

The BON is to establish the controlled substances formulary for ARNPs by January 1, 2017. The
bill requires the board to adopt recommendations for the formulary that are made by the
committee and which are supported by evidence-based clinical findings presented by the Board
of Medicine, the Board of Osteopathic Medicine, or the Board of Dentistry. The BON is required
to adopt the formulary committee’s initial recommendation by October 31, 2016.

2 The committee membership is: three ARNPs, including a certified registered nurse anesthetist, a certified nurse midwife,
and a nurse practitioner; at least one physician recommended by the Board of Medicine and one physician recommended by
the Board of Osteopathic Medicine, who have experience working with APRNSs; and a pharmacist licensed under ch. 465,
F.S., who is not also licensed as a physician under ch. 458, F.S., an osteopathic physician under ch. 459, F.S., or an ARNP
under ch. 464, F.S. The committee members are selected by the State Surgeon General.

43 The Baker Act is also known as the Florida Mental Health Act and the definition of a psychiatric nurse is found in

s. 394.455, F.S.
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The controlled substances formulary adopted by board rule does not apply to the following acts
performed within the ARNP’s specialty under the established protocol approved by the medical
staff of the facilities in which the service is performed, which are currently authorized under

s. 464.012(4)(a)3., 4., and 9., F.S:

e Orders for pre-anesthetic medications;

e Ordering and administering regional, spinal, and general anesthesia, inhalation agents and
techniques, intravenous agents and techniques, hypnosis, and other protocol procedures
commonly used to render the patient insensible to pain during surgical, obstetrical,
therapeutic, or diagnostic clinical procedures; or

e Managing a patient while in the postanesthesia recovery area.

CS/SB 676 requires a PA and ARNP to have three hours of continuing education on the safe and
effective prescription of controlled substances and specifies several statutorily pre-approved
providers of those continuing education hours. (Sections 11 and 16)

A PA or ARNP who prescribes controlled substances that are listed in Schedule 11, Schedule 111,
or Schedule 1V, for the treatment of chronic nonmalignant pain is required to designate himself
or herself as a controlled substance prescribing practitioner on his or her respective practitioner
profile maintained by the DOH. Currently, PAs do not have practitioner profiles so the DOH will
need to develop a profile for PAs to comply with this requirement. (Section 8)

The bill imposes the same disciplinary standards on PAs and ARNPs as those applicable to
physicians for failing to meet minimal standards of acceptable and prevailing practice in
prescribing and dispensing of controlled substances.

ARNP disciplinary sanctions are added to the bill in s. 456.072, F.S., (Section 7) to mirror a
physician’s sanctions for prescribing or dispensing a controlled substance other than in the
course of professional practice or failing to meet practice standards. Additional acts for which
discipline may be taken against an ARNP relating to practicing with controlled substances that
are added to the Nurse Practice Act (Section 17) include:

e Pre-signing blank prescription forms;

e Prescribing for office use any medicinal drug appearing on Schedule Il in chapter 893.

e Prescribing, ordering, dispensing, administering, supplying, selling, amphetamines,
sympathomimetic amines, or a compound designated in s. 893.03(2), F.S., as a Schedule 11
controlled substance, to anyone except for:

o Treating narcolepsy,** hyperkinesis,* behavioral syndrome in children characterized by
the developmentally inappropriate symptoms of moderate to severe distractibility, short

4 Narcolepsy is a medical condition in which someone suddenly falls into a deep sleep while talking, working, etc. Miriam-
Webster Dictionary, Encyclopedia Britannica Company, available at: http://www.merriam-
webster.com/dictionary/narcolepsy, (Last visited Dec. 7, 2015).

45 Hyperkinesis is defined as an abnormally increased and sometimes uncontrollable activity or muscular movements; 2. a
condition especially of childhood characterized by hyperactivity. Miriam-Webster Dictionary, Encyclopedia Britannica
Company, available at: http://www.merriam-webster.com/dictionary/hyperkinesis, (Last visited Dec. 7, 2015).
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attention span, hyperactivity, emotional lability,*® and impulsivity; or drug-induced brain
dysfunction;

o The diagnostic and treatment of depressions; and

o Clinical investigations which have been approved by the department before such
investigation is begun.

e Prescribing, ordering, dispensing, administering, supplying, selling, or giving growth
hormones, testosterone or its analogs, human chorionic gonadotropin (HCG), or other
hormones for the purpose of muscle building or to enhance athletic performance;*’

e Promoting or advertising on any prescription form a community pharmacy unless the form
also states: “This prescription may be filled at any pharmacy of your choice”;

e Prescribing, dispensing, or administering a medicinal drug appearing on any schedule set
forth in chapter 893 to himself or herself, except a drug prescribed, dispensed, or
administered to the ARNP by another practitioner authorized to prescribe, dispense, or
administer medicinal drugs;

e Prescribing, ordering, dispensing, administering, supplying, selling, or giving amygdalin
(laetrile) to any person;*®

e Dispensing a substance controlled in Schedule 11 or Schedule 111, in violation of s. 465.0276,
F.S.;and

e Promoting or advertising through any communication medium the use, sale, or dispensing of
a substance designated in s. 893.03, F.S., as a controlled substance.

Disciplinary standards that are applicable to physicians are already applicable to PAs pursuant to
ss. 458.347(7)(g) and 459.022(7)(g), F.S., so no additional amendments are needed for
disciplinary and enforcement action for violations of the applicable practice act relating to
controlled substances.

The statutes regulating pain-management clinics under the Medical Practice Act and the
Osteopathic Medical Practice Act are amended to limit the prescribing of controlled substances
in a pain-management clinic to physicians licensed under ch. 458, F.S., or ch. 459, F.S.
Accordingly, PAs and ARNPs are prohibited from prescribing controlled substances in pain-
management clinics. (Sections 9 and 10)

Under current law, a medical specialist who is board certified or board eligible in pain medicine
by certain boards is exempted from the statutory standards of practice in s. 456.44, F.S., relating
to prescribing controlled substances for the treatment of chronic nonmalignant pain. Two
additional boards are added to that list; the boards are the American Board of Interventional Pain
Physicians and the American Association of Physician Specialists. (Section 8).

46 Emotional lability is a condition of excessive emotional reactions and frequent mood changes. Mosby’s Medical
Dictionary, 9th edition. 2009, Elsevier, available at: http://medical-dictionary.thefreedictionary.com/emotional+lability ,
(Last visited Dec. 7, 2015).

47 Bill section 17 amends s. 464.018, F.S., to add subpart (1)(p)4., which prohibits the prescribing of certain hormones for the
purpose of “muscle building”; but excludes the treatment of an injured muscle from the definition of “muscle building” as
used in this section; and pharmacists receiving prescriptions for the listed hormones may dispense them with the presumption
that the prescription is for legitimate medical use.

48 aetrile is an allegedly antineoplastic drug consisting chiefly of amygdalin derived from apricot pits. It has not been proven
to have any beneficial use. Farlex Partner Medical Dictionary Farlex 2012, available at: http://medical-
dictionary.thefreedictionary.com/laetrile, (Last visited Dec. 7, 2015).
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Sections 1 — 4, and 22 of the bill amend various statutes to authorize or recognize that a PA or an

ARNP may be a prescriber of controlled substances as follows:

e Section 110.12315, F.S., relating to the state employees’ prescription drug program,
authorizes ARNPs and PAs to prescribe brand name drugs which are medically necessary or
are included on the formulary of drugs which may not be interchanged. (Section 1)

e Section 310.071, F.S,, relating to deputy pilot certification; s. 310.073, F.S., relating to state
pilot licensing; and s. 310.081, F.S., relating to licensed state pilots and certified deputy
pilots, allows the presence of a controlled substance in a pilot’s drug test results, which was
prescribed by an ARNP or PA whose care the pilot is under, as a part of the annual physical
examination required for initial certification, initial licensure, and certification and licensure
retention. (Sections 2, 3, and 4)

e Section 948.03, F.S., relating to terms and conditions of criminal probation, includes an
ARNP and PA as an authorized prescriber of drugs or narcotics that a person on probation
may lawfully possess. (Section 22)

Hospital Regulation

The bill requires a hospital to notify each obstetrical physician with privileges at the facility at
least 90 days before it closes its obstetrical department or ceases to provide obstetrical services.
(Section 6)

The bill also repeals a provision designating certain hospitals as “provider hospitals,” which have
special requirements for cesarean section operations that are paid for with state or federal funds,
including a peer review board that reviews the procedures performed and establishes practice
parameters for such operations. (Section 5)

Prior Authorization Forms

CS/SB 676 creates s. 627.42392, F.S., to require insurers, Medicaid managed care plans, health
maintenance organizations, or their pharmacy benefits managers, that do not use electronic prior
authorization forms for their contract providers, to only use prior authorization forms approved
by the Financial Services Commission in consultation with the Agency for Health Care
Administration to obtain prior authorization for medical procedures, courses of treatment, and
prescription drugs beginning January 1, 2017. The Commission in consultation with the agency
must adopt by rule guidelines for these forms to ensure general uniformity of the forms; and the
forms may not exceed two pages, excluding instructions. (Section 18)

Retroactive Denial of Claims

CS/SB 676 amends ss. 627.6131 and 641.3155, F.S., to preclude a health insurer or an HMO
from retroactively denying a claim because of an insured’s ineligibility after the health insurer or
HMO has previously verified eligibility at the time of treatment and provided an authorization
number. (Sections 19 and 20)
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Technical Revisions and Effective Date

Sections 25 —33 reenact multiple statutes for the purpose of incorporating the amendments made
by the bill to ss. 456.072, 456.44, 458.347, 464.003, 464.012, 464.013, 464.018, 893.02, and
948.03, F.S., in references thereto.

Additional conforming and grammatical changes are made in the bill.

Most of the bill becomes effective upon becoming law. However, the authority for a PA or an
ARNP to prescribe controlled substances in accordance with the bill becomes effective
January 1, 2017.

Constitutional Issues:

A. Municipality/County Mandates Restrictions:

None.

B. Public Records/Open Meetings Issues:
None.

C. Trust Funds Restrictions:
None.

Fiscal Impact Statement:

A. Tax/Fee Issues:
None.
B. Private Sector Impact:

PAs and ARNPs who are authorized by the supervising physician or under a protocol to
prescribe controlled substances may be able to care for more patients due to reduced
coordination with the supervising physician each time a controlled substance is
recommended for a patient. Patients may see reduced health care costs and efficiencies in
health care delivery as a result of having their health care needs more fully addressed by
the PA or ARNP without specific involvement of a physician prescribing a needed
controlled substance for treatment. Any such impacts are indeterminate.

Eliminating the ability of a health insurer or HMO to subsequently deny a claim once
authorized will avoid unanticipated additional financial obligations to a patient and
potential unexpected loss of revenues to healthcare providers.

Limiting paper prior authorization forms to a single format may expedite completion of
the forms and promote efficiencies in a medical practice.
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VI.

VII.

VIII.

C. Government Sector Impact:

The DOH may incur costs for rulemaking, modifications to develop a profile for PAs,
and workload impacts related to additional complaints and investigations.

Technical Deficiencies:

Section 18, which amends the Insurance Code, requires a health insurer, or a pharmacy benefit
managers (PBMs) acting on behalf of the health insurer, which does not use an electronic prior
authorization form for its network providers to use the prior authorization form that the Financial
Services Commission in consultation with the agency adopts by rule. Further, the commission in
consultation with the agency is required to adopt by rule guidelines for all prior authorization
forms. The Office of Insurance Regulation does not regulate pharmacy benefit managers.
Insurers and HMOs, and other risk bearing entities that are regulated by the OIR, who contract
with a PBM or other third party, are subject to this statutory provision and would be subject to
enforcement by the OIR for noncompliance.

Related Issues:
None.
Statutes Affected:

This bill substantially amends the following sections of the Florida Statutes: 110.12315,
310.071, 310.073, 310.081, 395.1051, 456.072, 456.44, 458.3265, 459.0137, 458.347, 464.003,
464.012, 464.013, 464.018, 627.6131, 641.3155, 893.02, 948.03, 458.348, 459.025, 458.331,
459.015, 459.022, 465.0158, 466.02751, 458.303, 458.3475, 459.023, 456.041, 464.012,
464.0205, 320.0848, 464.008, 464.009, 775.051, 893.02, 944.17, 948.001, 948.03, 948.101

This bill creates section 627.42392 of the Florida Statutes.

This bill repeals section 383.336 of the Florida Statutes.
Additional Information:

A. Committee Substitute — Statement of Substantial Changes:
(Summarizing differences between the Committee Substitute and the prior version of the bill.)

CS/CS by Banking and Insurance on January 26, 2016:

The CS/CS provides that the Financial Services Commission in consultation with the
Agency for Health Care Administration will adopt by rule a prior authorization form and
guidelines. The CS also corrects a cross reference.

CS by Health Policy on January 11, 2016:
The CS amends SB 676 to add the American Association of Nurse Anesthetists to the list
of statutorily pre-approved providers for continuing education for ARNPs.
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B. Amendments:

None.

This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate.
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LEGISLATIVE ACTION
Senate . House
Comm: RCS
01/27/2016

The Committee on Banking and Insurance (Richter) recommended the

following:
Senate Amendment (with title amendment)
Delete lines 928 - 942

and insert:

in s. 624.603, a managed care plan as defined in s. 409.962(9),

or a health maintenance organization as defined in s.

641.19(12).

(2) Notwithstanding any other provision of law, in order to

establish uniformity in the submission of prior authorization

forms on or after January 1, 2017, a health insurer, or a
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pharmacy benefits manager on behalf of the health insurer, which

does not use an electronic prior authorization form for its

contracted providers shall use only the prior authorization form

that has been approved by the Financial Services Commission in

consultation with the Agency for Health Care Administration to

obtain a prior authorization for a medical procedure, course of

treatment, or prescription drug benefit. Such form may not

exceed two pages in length, excluding any instructions or

guiding documentation.

(3) The Financial Services Commission in consultation with

the Agency for Health Care Administration shall adopt by rule

================= T ] TLE A MEDNDDMENT ================
And the title is amended as follows:
Delete lines 65 - 66
and insert:
approved by the Financial Services Commission in
consultation with the Agency for Health Care
Administration; requiring the commission in
consultation with the agency to adopt by rule

guidelines
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A bill to be entitled
An act relating to access to health care services;
amending s. 110.12315, F.S.; expanding the categories
of persons who may prescribe brand name drugs under
the prescription drug program when medically
necessary; amending ss. 310.071, 310.073, and 310.081,
F.S.; exempting controlled substances prescribed by an
advanced registered nurse practitioner or a physician
assistant from the disqualifications for certification
or licensure, and for continued certification or
licensure, as a deputy pilot or state pilot; repealing
s. 383.336, F.S., relating to provider hospitals,
practice parameters, and peer review boards; amending
s. 395.1051, F.S.; requiring a hospital to provide
specified advance notice to certain obstetrical
physicians before it closes its obstetrical department
or ceases to provide obstetrical services; amending s.
456.072, F.S.; applying existing penalties for
violations relating to the prescribing or dispensing
of controlled substances by an advanced registered
nurse practitioner; amending s. 456.44, F.S.; defining
the term “registrant”; deleting an obsolete date;
requiring advanced registered nurse practitioners and
physician assistants who prescribe controlled
substances for the treatment of certain pain to make a
certain designation, comply with registration
requirements, and follow specified standards of
practice; providing applicability; amending ss.
458.3265 and 459.0137, F.S.; limiting the authority to
prescribe a controlled substance in a pain-management

clinic only to a physician licensed under ch. 458 or

ch. 459, F.S.; amending s. 458.347, F.S.; revising the
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required continuing education requirements for a
physician assistant; requiring that a specified
formulary limit the prescription of certain controlled
substances by physician assistants as of a specified
date; amending s. 464.003, F.S.; revising the term
“advanced or specialized nursing practice”; deleting
the joint committee established in the definition;
amending s. 464.012, F.S.; requiring the Board of
Nursing to establish a committee to recommend a
formulary of controlled substances that may not be
prescribed, or may be prescribed only on a limited
basis, by an advanced registered nurse practitioner;
specifying the membership of the committee; providing
parameters for the formulary; requiring that the
formulary be adopted by board rule; specifying the
process for amending the formulary and imposing a
burden of proof; limiting the formulary’s application
in certain instances; requiring the board to adopt the
committee’s initial recommendations by a specified
date; authorizing an advanced registered nurse
practitioner to prescribe, dispense, administer, or
order drugs, including certain controlled substances
under certain circumstances, as of a specified date;
amending s. 464.013, F.S.; revising continuing
education requirements for renewal of a license or
certificate; amending s. 464.018, F.S.; specifying
acts that constitute grounds for denial of a license
or for disciplinary action against an advanced

registered nurse practitioner; creating s. 627.42392,
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F.S.; defining the term “health insurer”; requiring
that certain health insurers that do not already use a
certain form use only a prior authorization form
approved by the Financial Services Commission;
requiring the commission to adopt by rule guidelines
for such forms; amending s. 627.6131, F.S.;
prohibiting a health insurer from retroactively
denying a claim under specified circumstances;
amending s. 641.3155, F.S.; prohibiting a health
maintenance organization from retroactively denying a
claim under specified circumstances; amending s.
893.02, F.S.; revising the term “practitioner” to
include advanced registered nurse practitioners and
physician assistants under the Florida Comprehensive
Drug Abuse Prevention and Control Act if a certain
requirement is met; amending s. 948.03, F.S.;
providing that possession of drugs or narcotics
prescribed by an advanced registered nurse
practitioner or a physician assistant does not violate
a prohibition relating to the possession of drugs or
narcotics during probation; amending ss. 458.348 and
459.025, F.S.; conforming provisions to changes made
by the act; reenacting ss. 458.331(10), 458.347(7) (9),
459.015(10), 459.022(7) (f), and 465.0158(5) (b), F.S.,
to incorporate the amendment made to s. 456.072, F.S.,
in references thereto; reenacting ss. 456.072 (1) (mm)
and 466.02751, F.S., to incorporate the amendment made
to s. 456.44, F.S., in references thereto; reenacting
ss. 458.303, 458.3475(7) (b), 459.022(4) (e) and (9) (c),
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and 459.023(7) (b), F.S., to incorporate the amendment
made to s. 458.347, F.S., in references thereto;
reenacting s. 464.012(3) (c), F.S., to incorporate the
amendment made to s. 464.003, F.S., in a reference
thereto; reenacting ss. 456.041(1) (a), 458.348(1) and
(2), and 459.025(1), F.S., to incorporate the
amendment made to s. 464.012, F.S., in references
thereto; reenacting s. 464.0205(7), F.S., to
incorporate the amendment made to s. 464.013, F.S., in
a reference thereto; reenacting ss. 320.0848(11),
464.008(2), 464.009(5), and 464.0205(1) (b), (3), and
(4) (b), F.S., to incorporate the amendment made to s.
464.018, F.S., in references thereto; reenacting s.
775.051, F.S., to incorporate the amendment made to s.
893.02, F.S., in a reference thereto; reenacting ss.
944.17(3) (a), 948.001(8), and 948.101(1) (e), F.S., to
incorporate the amendment made to s. 948.03, F.S., in

references thereto; providing effective dates.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Subsection (7) of section 110.12315, Florida

Statutes, 1s amended to read:

110.12315 Prescription drug program.—The state employees’
prescription drug program is established. This program shall be
administered by the Department of Management Services, according
to the terms and conditions of the plan as established by the
relevant provisions of the annual General Appropriations Act and

implementing legislation, subject to the following conditions:
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(7) The department shall establish the reimbursement
schedule for prescription pharmaceuticals dispensed under the
program. Reimbursement rates for a prescription pharmaceutical
must be based on the cost of the generic equivalent drug if a

generic equivalent exists, unless the physician, advanced

registered nurse practitioner, or physician assistant

prescribing the pharmaceutical clearly states on the
prescription that the brand name drug is medically necessary or
that the drug product is included on the formulary of drug
products that may not be interchanged as provided in chapter
465, in which case reimbursement must be based on the cost of
the brand name drug as specified in the reimbursement schedule
adopted by the department.

Section 2. Paragraph (c) of subsection (1) of section
310.071, Florida Statutes, is amended, and subsection (3) of
that section is republished, to read:

310.071 Deputy pilot certification.—

(1) In addition to meeting other requirements specified in
this chapter, each applicant for certification as a deputy pilot
must:

(c) Be in good physical and mental health, as evidenced by
documentary proof of having satisfactorily passed a complete
physical examination administered by a licensed physician within
the preceding 6 months. The board shall adopt rules to establish
requirements for passing the physical examination, which rules
shall establish minimum standards for the physical or mental
capabilities necessary to carry out the professional duties of a
certificated deputy pilot. Such standards shall include zero

tolerance for any controlled substance regulated under chapter

Page 5 of 39

CODING: Words strieken are deletions; words underlined are additions.

CS for SB 676

2016676cl

149
150
151
152
153
154
155
156
157
158
159
160
161
162
163
164
165
166
167
168
169
170
171
172
173
174
175
176
177

Florida Senate - 2016 CS for SB 676

588-02033-16 2016676cl
893 unless that individual is under the care of a physician, an

’

advanced registered nurse practitioner, or a physician assistant

and that controlled substance was prescribed by that physician,

advanced registered nurse practitioner, or physician assistant.

To maintain eligibility as a certificated deputy pilot, each
certificated deputy pilot must annually provide documentary
proof of having satisfactorily passed a complete physical
examination administered by a licensed physician. The physician
must know the minimum standards and certify that the
certificateholder satisfactorily meets the standards. The
standards for certificateholders shall include a drug test.

(3) The initial certificate issued to a deputy pilot shall
be valid for a period of 12 months, and at the end of this
period, the certificate shall automatically expire and shall not
be renewed. During this period, the board shall thoroughly
evaluate the deputy pilot’s performance for suitability to
continue training and shall make appropriate recommendations to
the department. Upon receipt of a favorable recommendation by
the board, the department shall issue a certificate to the
deputy pilot, which shall be valid for a period of 2 years. The
certificate may be renewed only two times, except in the case of
a fully licensed pilot who is cross-licensed as a deputy pilot
in another port, and provided the deputy pilot meets the
requirements specified for pilots in paragraph (1) (c).

Section 3. Subsection (3) of section 310.073, Florida
Statutes, 1s amended to read:

310.073 State pilot licensing.—In addition to meeting other
requirements specified in this chapter, each applicant for

license as a state pilot must:
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178 (3) Be in good physical and mental health, as evidenced by 207| assistant within each calendar year. The board shall adopt rules
179 documentary proof of having satisfactorily passed a complete 208 to establish requirements for passing the physical examination,
180| physical examination administered by a licensed physician within 209| which rules shall establish minimum standards for the physical
181| the preceding 6 months. The board shall adopt rules to establish 210| or mental capabilities necessary to carry out the professional
182 requirements for passing the physical examination, which rules 211| duties of a licensed state pilot or a certificated deputy pilot.
183| shall establish minimum standards for the physical or mental 212 Such standards shall include zero tolerance for any controlled
184 capabilities necessary to carry out the professional duties of a 213| substance regulated under chapter 893 unless that individual is
185 licensed state pilot. Such standards shall include zero 214 under the care of a physician, an advanced registered nurse
186 tolerance for any controlled substance regulated under chapter 215| practitioner, or a physician assistant and that controlled
187 893 unless that individual is under the care of a physician, an 216 substance was prescribed by that physician, advanced registered
188 advanced registered nurse practitioner, or a physician assistant 217 nurse practitioner, or physician assistant. To maintain
189| and that controlled substance was prescribed by that physician, 218| eligibility as a certificated deputy pilot or licensed state
190 advanced registered nurse practitioner, or physician assistant. 219| pilot, each certificated deputy pilot or licensed state pilot
191| To maintain eligibility as a licensed state pilot, each licensed 220| must annually provide documentary proof of having satisfactorily
192| state pilot must annually provide documentary proof of having 221| passed a complete physical examination administered by a
193 satisfactorily passed a complete physical examination 222 licensed physician. The physician must know the minimum
194| administered by a licensed physician. The physician must know 223| standards and certify that the certificateholder or licensee
195| the minimum standards and certify that the licensee 224 satisfactorily meets the standards. The standards for
196| satisfactorily meets the standards. The standards for licensees 225| certificateholders and for licensees shall include a drug test.
197 shall include a drug test. 226
198 Section 4. Paragraph (b) of subsection (3) of section 227| Upon resignation or in the case of disability permanently
199 310.081, Florida Statutes, is amended to read: 228 affecting a pilot’s ability to serve, the state license or
200 310.081 Department to examine and license state pilots and 229| certificate issued under this chapter shall be revoked by the
201 certificate deputy pilots; wvacancies.— 230| department.
202 (3) Pilots shall hold their licenses or certificates 231 Section 5. Section 383.336, Florida Statutes, is repealed.
203| pursuant to the requirements of this chapter so long as they: 232 Section 6. Section 395.1051, Florida Statutes, is amended
204 (b) Are in good physical and mental health as evidenced by 233| to read:
205 documentary proof of having satisfactorily passed a physical 234 395.1051 Duty to notify patients and physicians.—
206| examination administered by a licensed physician or physician 235 (1) An appropriately trained person designated by each
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236| licensed facility shall inform each patient, or an individual 265| read:
237 identified pursuant to s. 765.401(1), in person about adverse 266 456.44 Controlled substance prescribing.—
238| incidents that result in serious harm to the patient. 267 (1) DEFINITIONS.—As used in this section, the term:
239 Notification of outcomes of care which ket result in harm to 268 (a) “Addiction medicine specialist” means a board-certified
240 the patient under this section does shat+ not constitute an 269| psychiatrist with a subspecialty certification in addiction
241 acknowledgment or admission of liability and may not—wmer—ean—3t 270| medicine or who is eligible for such subspecialty certification
242| Dbe introduced as evidence. 271 in addiction medicine, an addiction medicine physician certified
243 (2) A hospital shall notify each obstetrical physician who 272| or eligible for certification by the American Society of
244| has privileges at the hospital at least 90 days before the 273| Addiction Medicine, or an osteopathic physician who holds a
245| hospital closes its obstetrical department or ceases to provide 274 certificate of added qualification in Addiction Medicine through
246 obstetrical services. 275 the American Osteopathic Association.
247 Section 7. Subsection (7) of section 456.072, Florida 276 (b) “Adverse incident” means any incident set forth in s.
248 Statutes, is amended to read: 277 458.351(4) (a)-(e) or s. 459.026(4) (a)-(e).
249 456.072 Grounds for discipline; penalties; enforcement.— 278 (c) “Board-certified pain management physician” means a
250 (7) Notwithstanding subsection (2), upon a finding that a 279| physician who possesses board certification in pain medicine by
251 physician has prescribed or dispensed a controlled substance, or 280 the American Board of Pain Medicine, board certification by the
252 caused a controlled substance to be prescribed or dispensed, in 281| American Board of Interventional Pain Physicians, or board
253| a manner that violates the standard of practice set forth in s. 282 certification or subcertification in pain management or pain
254 458.331(1) (gq) or (t), s. 459.015(1) (t) or (x), s. 461.013(1) (o) 283| medicine by a specialty board recognized by the American
255 or (s), or s. 466.028(1) (p) or (x), or that an advanced 284 Association of Physician Specialists or the American Board of
256| registered nurse practitioner has prescribed or dispensed a 285| Medical Specialties or an osteopathic physician who holds a
257 controlled substance, or caused a controlled substance to be 286| certificate in Pain Management by the American Osteopathic
258| prescribed or dispensed, in a manner that violates the standard 287| Association.
259 of practice set forth in s. 464.018(1) (n) or (p)6., the 288 (d) “Board eligible” means successful completion of an
260 physician or advanced registered nurse practitioner shall be 289| anesthesia, physical medicine and rehabilitation, rheumatology,
261 suspended for a period of not less than 6 months and pay a fine 290 or neurology residency program approved by the Accreditation
262| of not less than $10,000 per count. Repeated violations shall 291| Council for Graduate Medical Education or the American
263 result in increased penalties. 292 Osteopathic Association for a period of 6 years from successful
264 Section 8. Section 456.44, Florida Statutes, is amended to 293| completion of such residency program.
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294 (e) “Chronic nonmalignant pain” means pain unrelated to 323| physical examination shall be left to the judgment of the
295 cancer which persists beyond the usual course of disease or the 324 registrant elinieian who is expected to perform a physical
296 injury that is the cause of the pain or more than 90 days after 325 examination proportionate to the diagnosis that justifies a
297 surgery. 326 treatment. The medical record must, at a minimum, document the
298 (f) “Mental health addiction facility” means a facility 327 nature and intensity of the pain, current and past treatments
299| 1licensed under chapter 394 or chapter 397. 328| for pain, underlying or coexisting diseases or conditions, the
300 (g) “Registrant” means a physician, a physician assistant, 329| effect of the pain on physical and psychological function, a
301 or an advanced registered nurse practitioner who meets the 330 review of previous medical records, previous diagnostic studies,
302 requirements of subsection (2). 331| and history of alcohol and substance abuse. The medical record
303 (2) REGISTRATION.—Effeeti FJanvary—3+—204+2+ A physician 332 shall also document the presence of one or more recognized
304 licensed under chapter 458, chapter 459, chapter 461, or chapter 333| medical indications for the use of a controlled substance. Each
305| 466, a physician assistant licensed under chapter 458 or chapter 334 registrant must develop a written plan for assessing each
306 459, or an advanced registered nurse practitioner certified 335| patient’s risk of aberrant drug-related behavior, which may
307 under part I of chapter 464 who prescribes any controlled 336 include patient drug testing. Registrants must assess each
308 substance, listed in Schedule II, Schedule III, or Schedule IV 337 patient’s risk for aberrant drug-related behavior and monitor
309 as defined in s. 893.03, for the treatment of chronic 338 that risk on an ongoing basis in accordance with the plan.
310 nonmalignant pain, must: 339 (b) Each registrant must develop a written individualized
311 (a) Designate himself or herself as a controlled substance 340 treatment plan for each patient. The treatment plan shall state
312| prescribing practitioner on his or her the—physieian’s 341| objectives that will be used to determine treatment success,
313| practitioner profile. 342 such as pain relief and improved physical and psychosocial
314 (b) Comply with the requirements of this section and 343| function, and shall indicate if any further diagnostic
315 applicable board rules. 344 evaluations or other treatments are planned. After treatment
316 (3) STANDARDS OF PRACTICE.—The standards of practice in 345| begins, the registrant physieiarn shall adjust drug therapy to
317 this section do not supersede the level of care, skill, and 346 the individual medical needs of each patient. Other treatment
318 treatment recognized in general law related to health care 347| modalities, including a rehabilitation program, shall be
319| licensure. 348| considered depending on the etiology of the pain and the extent
320 (a) A complete medical history and a physical examination 349| to which the pain is associated with physical and psychosocial
321| must be conducted before beginning any treatment and must be 350 impairment. The interdisciplinary nature of the treatment plan
322| documented in the medical record. The exact components of the 351 shall be documented.
Page 11 of 39 Page 12 of 39
CODING: Words strieken are deletions; words underlined are additions. CODING: Words strieken are deletions; words underlined are additions.




Florida Senate - 2016 Cs for SB 676 Florida Senate - 2016 Cs for SB 676

588-02033-16 2016676cl 588-02033-16 2016676cl
352 (c) The registrant physieian shall discuss the risks and 381 compliance in medication usage, related treatment plans,
353| benefits of the use of controlled substances, including the 382 controlled substance agreements, and indications of substance
354 risks of abuse and addiction, as well as physical dependence and 383 abuse or diversion at a minimum of 3-month intervals.
355| 1its consequences, with the patient, persons designated by the 384 (e) The registrant physieian shall refer the patient as
356| patient, or the patient’s surrogate or guardian if the patient 385 necessary for additional evaluation and treatment in order to
357 is incompetent. The registrant physieiarn shall use a written 386 achieve treatment objectives. Special attention shall be given
358| controlled substance agreement between the registrant physieian 387| to those patients who are at risk for misusing their medications
359 and the patient outlining the patient’s responsibilities, 388 and those whose living arrangements pose a risk for medication
360 including, but not limited to: 389| misuse or diversion. The management of pain in patients with a
361 1. Number and frequency of controlled substance 390| history of substance abuse or with a comorbid psychiatric
362 prescriptions and refills. 391 disorder requires extra care, monitoring, and documentation and
363 2. Patient compliance and reasons for which drug therapy 392| requires consultation with or referral to an addiction medicine
364| may be discontinued, such as a violation of the agreement. 393 specialist or a psychiatrist.
365 3. An agreement that controlled substances for the 394 (f) A registrant physieianregisteredunder—thi tion
366| treatment of chronic nonmalignant pain shall be prescribed by a 395| must maintain accurate, current, and complete records that are
367 single treating registrant physieian unless otherwise authorized 396 accessible and readily available for review and comply with the
368| by the treating registrant physieiarn and documented in the 397 requirements of this section, the applicable practice act, and
369| medical record. 398| applicable board rules. The medical records must include, but
370 (d) The patient shall be seen by the registrant physieian 399 are not limited to:
371| at regular intervals, not to exceed 3 months, to assess the 400 1. The complete medical history and a physical examination,
372| efficacy of treatment, ensure that controlled substance therapy 401 including history of drug abuse or dependence.
373 remains indicated, evaluate the patient’s progress toward 402 2. Diagnostic, therapeutic, and laboratory results.
374 treatment objectives, consider adverse drug effects, and review 403 3. Evaluations and consultations.
375| the etiology of the pain. Continuation or modification of 404 4. Treatment objectives.
376| therapy shall depend on the registrant’s physieian’s evaluation 405 5. Discussion of risks and benefits.
377 of the patient’s progress. If treatment goals are not being 406 6. Treatments.
378| achieved, despite medication adjustments, the registrant 407 7. Medications, including date, type, dosage, and quantity
379| physieian shall reevaluate the appropriateness of continued 408| prescribed.
380| treatment. The registrant physieian shall monitor patient 409 8. Instructions and agreements.
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410 9. Periodic reviews. 439| the patient’s medical record.
411 10. Results of any drug testing. 440
412 11. A photocopy of the patient’s government-issued photo 441| This subsection does not apply to a board-eligible or board-
413| identification. 442 certified anesthesiologist, physiatrist, rheumatologist, or
414 12. If a written prescription for a controlled substance is 443 neurologist, or to a board-certified physician who has surgical
415 given to the patient, a duplicate of the prescription. 444 privileges at a hospital or ambulatory surgery center and
416 13. The registrant’s physieian’s full name presented in a 445| primarily provides surgical services. This subsection does not
417 legible manner. 446 apply to a board-eligible or board-certified medical specialist
418 (g) A registrant shall immediately refer patients with 447 who has also completed a fellowship in pain medicine approved by
419 signs or symptoms of substance abuse shall-beimmediatelsy 448 the Accreditation Council for Graduate Medical Education or the
420| =xeferred to a board-certified pain management physician, an 449| American Osteopathic Association, or who is board eligible or
421| addiction medicine specialist, or a mental health addiction 450 board certified in pain medicine by the American Board of Pain
422 facility as it pertains to drug abuse or addiction unless the 451 Medicine, the American Board of Interventional Pain Physicians,
423| registrant is a physician who is board-certified or board- 452| the American Association of Physician Specialists, or a board
424| eligible in pain management. Throughout the period of time 453| approved by the American Board of Medical Specialties or the
425| Dbefore receiving the consultant’s report, a prescribing 454| American Osteopathic Association and performs interventional
426 registrant physteiarn shall clearly and completely document 455| pain procedures of the type routinely billed using surgical
427| medical justification for continued treatment with controlled 456| codes. This subsection does not apply to a registrant physieian
428 substances and those steps taken to ensure medically appropriate 457 who prescribes medically necessary controlled substances for a
429| wuse of controlled substances by the patient. Upon receipt of the 458| patient during an inpatient stay in a hospital licensed under
430| consultant’s written report, the prescribing registrant 459| chapter 395.
431| physieian shall incorporate the consultant’s recommendations for 460 Section 9. Paragraph (b) of subsection (2) of section
432 continuing, modifying, or discontinuing controlled substance 461 458.3265, Florida Statutes, is amended to read:
433| therapy. The resulting changes in treatment shall be 462 458.3265 Pain-management clinics.—
434 specifically documented in the patient’s medical record. 463 (2) PHYSICIAN RESPONSIBILITIES.—These responsibilities
435| Evidence or behavioral indications of diversion shall be 464| apply to any physician who provides professional services in a
436 followed by discontinuation of controlled substance therapy, and 465| pain-management clinic that is required to be registered in
437| the patient shall be discharged, and all results of testing and 466| subsection (1).
438| actions taken by the registrant physieian shall be documented in 467 (b) Only a—person—may not—dispen any—medication—on—th
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468| premis £ a—registered pain—management—eltinie untess—H r—sh 497| the following circumstances:
469| 45 a physician licensed under this chapter or chapter 459 may 498 1. A physician assistant must clearly identify to the
470 dispense medication or prescribe a controlled substance 499| patient that he or she is a physician assistant. Furthermore,
471 regulated under chapter 893 on the premises of a registered 500| the physician assistant must inform the patient that the patient
472 pain-management clinic. 501 has the right to see the physician prior to any prescription
473 Section 10. Paragraph (b) of subsection (2) of section 502 being prescribed or dispensed by the physician assistant.
474 459.0137, Florida Statutes, is amended to read: 503 2. The supervisory physician must notify the department of
475 459.0137 Pain-management clinics.— 504| his or her intent to delegate, on a department-approved form,
476 (2) PHYSICIAN RESPONSIBILITIES.—These responsibilities 505| before delegating such authority and notify the department of
477 apply to any osteopathic physician who provides professional 506 any change in prescriptive privileges of the physician
478 services in a pain-management clinic that is required to be 507 assistant. Authority to dispense may be delegated only by a
479| registered in subsection (1). 508| supervising physician who is registered as a dispensing
480 (b) Only a—person—may not—aispen arv—redieation——on—th 509| practitioner in compliance with s. 465.0276.
481 premd £ a—registered paoin—management—elinieunl B r——sh 510 3. The physician assistant must file with the department a
482| 45 a physician licensed under this chapter or chapter 458 may 511 signed affidavit that he or she has completed a minimum of 10
483 dispense medication or prescribe a controlled substance 512 continuing medical education hours in the specialty practice in
484 regulated under chapter 893 on the premises of a registered 513| which the physician assistant has prescriptive privileges with
485| pain-management clinic. 514| each licensure renewal application. Three of the 10 hours must
486 Section 11. Paragraph (e) of subsection (4) of section 515| consist of a continuing education course on the safe and
487 458.347, Florida Statutes, is amended, and paragraph (c) of 516 effective prescribing of controlled substance medications which
488| subsection (9) of that section is republished, to read: 517 is offered by a statewide professional association of physicians
489 458.347 Physician assistants.— 518| in this state accredited to provide educational activities
490 (4) PERFORMANCE OF PHYSICIAN ASSISTANTS.— 519 designated for the American Medical Association Physician’s
491 (e) A supervisory physician may delegate to a fully 520 Recognition Award Category 1 credit or designated by the
492 licensed physician assistant the authority to prescribe or 521| American Academy of Physician Assistants as a Category 1 credit.
493| dispense any medication used in the supervisory physician’s 522 4. The department may issue a prescriber number to the
494| practice unless such medication is listed on the formulary 523| physician assistant granting authority for the prescribing of
495 created pursuant to paragraph (f). A fully licensed physician 524| medicinal drugs authorized within this paragraph upon completion
496| assistant may only prescribe or dispense such medication under 525| of the foregoing requirements. The physician assistant shall not
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526| be required to independently register pursuant to s. 465.0276. 555| approved the identical language contained in the proposed rule.
527 5. The prescription must be written in a form that complies 556 The language of all proposed rules submitted by the council must
528| with chapter 499 and must contain, in addition to the 557 be approved by both boards pursuant to each respective board’s
529| supervisory physician’s name, address, and telephone number, the 558| guidelines and standards regarding the adoption of proposed
530| physician assistant’s prescriber number. Unless it is a drug or 559 rules. If either board rejects the council’s proposed rule, that
531 drug sample dispensed by the physician assistant, the 560| board must specify its objection to the council with
532| prescription must be filled in a pharmacy permitted under 561| particularity and include any recommendations it may have for
533 chapter 465 and must be dispensed in that pharmacy by a 562 the modification of the proposed rule.
534 pharmacist licensed under chapter 465. The appearance of the 563 3. Make recommendations to the boards regarding all matters
535| prescriber number creates a presumption that the physician 564 relating to physician assistants.
536| assistant is authorized to prescribe the medicinal drug and the 565 4. Address concerns and problems of practicing physician
537| prescription is wvalid. 566| assistants in order to improve safety in the clinical practices
538 6. The physician assistant must note the prescription or 567 of licensed physician assistants.
539 dispensing of medication in the appropriate medical record. 568 Section 12. Effective January 1, 2017, paragraph (f) of
540 (9) COUNCIL ON PHYSICIAN ASSISTANTS.—The Council on 569 subsection (4) of section 458.347, Florida Statutes, is amended
541 Physician Assistants is created within the department. 570 to read:
542 (c) The council shall: 571 458.347 Physician assistants.—
543 1. Recommend to the department the licensure of physician 572 (4) PERFORMANCE OF PHYSICIAN ASSISTANTS.—
544| assistants. 573 (f)1. The council shall establish a formulary of medicinal
545 2. Develop all rules regulating the use of physician 574| drugs that a fully licensed physician assistant having
546| assistants by physicians under this chapter and chapter 459, 575| prescribing authority under this section or s. 459.022 may not
547| except for rules relating to the formulary developed under 576| prescribe. The formulary must include atrelled —substan &
548| paragraph (4) (f). The council shall also develop rules to ensure 577| defined—in—echapter 893, general anesthetics+ and radiographic
549| that the continuity of supervision is maintained in each 578| contrast materials, and must limit the prescription of Schedule
550| practice setting. The boards shall consider adopting a proposed 579 II controlled substances as listed in s. 893.03 to a 7-day
551 rule developed by the council at the regularly scheduled meeting 580 supply. The formulary must also restrict the prescribing of
552 immediately following the submission of the proposed rule by the 581| psychiatric mental health controlled substances for children
553 council. A proposed rule submitted by the council may not be 582 younger than 18 years of age.
554| adopted by either board unless both boards have accepted and 583 2. In establishing the formulary, the council shall consult
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with a pharmacist licensed under chapter 465, but not licensed

under this chapter or chapter 459, who shall be selected by the

State Surgeon General.

3. Only the council shall add to, delete from, or modify

the formulary. Any person who requests an addition, a deletion,

or a modification of a medicinal drug listed on such formulary

has the burden of proof to show cause why such addition,

deletion, or modification should be

made.

4. The boards shall adopt the formulary required by this

paragraph, and each addition, deletion, or modification to the

formulary, by rule. Notwithstanding
to the contrary, the formulary rule
after the date it is filed with the

any provision of chapter 120
shall be effective 60 days
Secretary of State. Upon

adoption of the formulary, the department shall mail a copy of

such formulary to each fully licensed physician assistant having

prescribing authority under this section or s. 459.022, and to

each pharmacy licensed by the state.

The boards shall establish,

by rule, a fee not to exceed $200 to fund the provisions of this

paragraph and paragraph (e).

Section 13. Subsection (2) of section 464.003, Florida

Statutes, 1s amended to read:

464.003 Definitions.—As used in this part, the term:

(2) “Advanced or specialized nursing practice” means, in

addition to the practice of professional nursing, the

performance of advanced-level nursing acts approved by the board

which, by virtue of postbasic specialized education, training,

and experience, are appropriately performed by an advanced

registered nurse practitioner. Within the context of advanced or

specialized nursing practice, the advanced registered nurse
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practitioner may perform acts of nursing diagnosis and nursing

treatment of alterations of the health status. The advanced

registered nurse practitioner may also perform acts of medical

diagnosis and treatment, prescription, and operation as

authorized within the framework of

an established supervisory

protocol which are ddentified and appsr dby—a—Teint it

~ .
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The department may, by rule, require that a copy of the protocol

be filed with the department along
s. 458.348.

with the notice required by

Section 14. Section 464.012, Florida Statutes, is amended

to read:

464.012 Certification of advanced registered nurse

practitioners; fees; controlled substance prescribing.—

(1) Any nurse desiring to be certified as an advanced
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registered nurse practitioner shall apply to the department and
submit proof that he or she holds a current license to practice
professional nursing and that he or she meets one or more of the
following requirements as determined by the board:

(a) Satisfactory completion of a formal postbasic
educational program of at least one academic year, the primary
purpose of which is to prepare nurses for advanced or
specialized practice.

(b) Certification by an appropriate specialty board. Such
certification shall be required for initial state certification
and any recertification as a registered nurse anesthetist or
nurse midwife. The board may by rule provide for provisional
state certification of graduate nurse anesthetists and nurse
midwives for a period of time determined to be appropriate for
preparing for and passing the national certification
examination.

(c) Graduation from a program leading to a master’s degree
in a nursing clinical specialty area with preparation in
specialized practitioner skills. For applicants graduating on or
after October 1, 1998, graduation from a master’s degree program
shall be required for initial certification as a nurse
practitioner under paragraph (4) (c). For applicants graduating
on or after October 1, 2001, graduation from a master’s degree
program shall be required for initial certification as a
registered nurse anesthetist under paragraph (4) (a).

(2) The board shall provide by rule the appropriate
requirements for advanced registered nurse practitioners in the
categories of certified registered nurse anesthetist, certified

nurse midwife, and nurse practitioner.
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(3) An advanced registered nurse practitioner shall perform
those functions authorized in this section within the framework
of an established protocol that is filed with the board upon
biennial license renewal and within 30 days after entering into
a supervisory relationship with a physician or changes to the
protocol. The board shall review the protocol to ensure
compliance with applicable regulatory standards for protocols.
The board shall refer to the department licensees submitting
protocols that are not compliant with the regulatory standards
for protocols. A practitioner currently licensed under chapter
458, chapter 459, or chapter 466 shall maintain supervision for
directing the specific course of medical treatment. Within the
established framework, an advanced registered nurse practitioner
may:

(a) Monitor and alter drug therapies.

(b) Initiate appropriate therapies for certain conditions.

(c) Perform additional functions as may be determined by
rule in accordance with s. 464.003(2).

(d) Order diagnostic tests and physical and occupational
therapy.

(4) In addition to the general functions specified in
subsection (3), an advanced registered nurse practitioner may
perform the following acts within his or her specialty:

(a) The certified registered nurse anesthetist may, to the
extent authorized by established protocol approved by the
medical staff of the facility in which the anesthetic service is
performed, perform any or all of the following:

1. Determine the health status of the patient as it relates

to the risk factors and to the anesthetic management of the
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patient through the performance of the general functions.

2. Based on history, physical assessment, and supplemental
laboratory results, determine, with the consent of the
responsible physician, the appropriate type of anesthesia within
the framework of the protocol.

3. Order under the protocol preanesthetic medication.

4. Perform under the protocol procedures commonly used to
render the patient insensible to pain during the performance of
surgical, obstetrical, therapeutic, or diagnostic clinical
procedures. These procedures include ordering and administering
regional, spinal, and general anesthesia; inhalation agents and
techniques; intravenous agents and techniques; and techniques of
hypnosis.

5. Order or perform monitoring procedures indicated as
pertinent to the anesthetic health care management of the
patient.

6. Support life functions during anesthesia health care,
including induction and intubation procedures, the use of
appropriate mechanical supportive devices, and the management of
fluid, electrolyte, and blood component balances.

7. Recognize and take appropriate corrective action for
abnormal patient responses to anesthesia, adjunctive medication,
or other forms of therapy.

8. Recognize and treat a cardiac arrhythmia while the
patient is under anesthetic care.

9. Participate in management of the patient while in the
postanesthesia recovery area, including ordering the
administration of fluids and drugs.

10. Place special peripheral and central venous and
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arterial lines for blood sampling and monitoring as appropriate.

(b) The certified nurse midwife may, to the extent
authorized by an established protocol which has been approved by
the medical staff of the health care facility in which the
midwifery services are performed, or approved by the nurse
midwife’s physician backup when the delivery is performed in a
patient’s home, perform any or all of the following:

1. Perform superficial minor surgical procedures.

2. Manage the patient during labor and delivery to include
amniotomy, episiotomy, and repair.

3. Order, initiate, and perform appropriate anesthetic
procedures.

4. Perform postpartum examination.

5. Order appropriate medications.

6. Provide family-planning services and well-woman care.

7. Manage the medical care of the normal obstetrical
patient and the initial care of a newborn patient.

(c) The nurse practitioner may perform any or all of the
following acts within the framework of established protocol:

1. Manage selected medical problems.

2. Order physical and occupational therapy.

3. Initiate, monitor, or alter therapies for certain
uncomplicated acute illnesses.

4. Monitor and manage patients with stable chronic
diseases.

5. Establish behavioral problems and diagnosis and make
treatment recommendations.

(5) The board shall certify, and the department shall issue

a certificate to, any nurse meeting the qualifications in this
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758| section. The board shall establish an application fee not to 787 (b) The board shall adopt by rule the recommended formulary
759 exceed $100 and a biennial renewal fee not to exceed $50. The 788 and any revision to the formulary which it finds is supported by
760| board is authorized to adopt such other rules as are necessary 789| evidence-based clinical findings presented by the Board of
761| to implement the provisions of this section. 790 Medicine, the Board of Osteopathic Medicine, or the Board of
762 (6) (a) The board shall establish a committee to recommend a 791| Dentistry.
763 formulary of controlled substances that an advanced registered 792 (c) The formulary required under this subsection does not
764| nurse practitioner may not prescribe or may prescribe only for 793| apply to a controlled substance that is dispensed for
765 specific uses or in limited quantities. The committee must 794 administration pursuant to an order, including an order for
766| consist of three advanced registered nurse practitioners 795| medication authorized by subparagraph (4) (a)3., subparagraph
767 licensed under this section, recommended by the board; three 796 (4) (a)4., or subparagraph (4) (a)9.
768| physicians licensed under chapter 458 or chapter 459 who have 7917 (d) The board shall adopt the committee’s initial
769| work experience with advanced registered nurse practitioners, 798| recommendation no later than October 31, 2016.
770 recommended by the Board of Medicine; and a pharmacist licensed 799 Section 15. Effective January 1, 2017, subsection (3) of
771 under chapter 465 who is a doctor of pharmacy, recommended by 800 section 464.012, Florida Statutes, as amended by this act, is
772| the Board of Pharmacy. The committee may recommend an evidence- 801| amended to read:
773| based formulary applicable to all advanced registered nurse 802 464.012 Certification of advanced registered nurse
774| practitioners which is limited by specialty certification, is 803| practitioners; fees; controlled substance prescribing.—
775| limited to approved uses of controlled substances, or is subject 804 (3) An advanced registered nurse practitioner shall perform
776 to other similar restrictions the committee finds are necessary 805 those functions authorized in this section within the framework
777| to protect the health, safety, and welfare of the public. The 806| of an established protocol that is filed with the board upon
778| formulary must restrict the prescribing of psychiatric mental 807| biennial license renewal and within 30 days after entering into
779| health controlled substances for children younger than 18 years 808 a supervisory relationship with a physician or changes to the
780 of age to advanced registered nurse practitioners who also are 809| protocol. The board shall review the protocol to ensure
781| psychiatric nurses as defined in s. 394.455. The formulary must 810| compliance with applicable regulatory standards for protocols.
782| also limit the prescribing of Schedule II controlled substances 811| The board shall refer to the department licensees submitting
783 as listed in s. 893.03 to a 7-day supply, except that such 812 protocols that are not compliant with the regulatory standards
784 restriction does not apply to controlled substances that are 813 for protocols. A practitioner currently licensed under chapter
785| psychiatric medications prescribed by psychiatric nurses as 814 458, chapter 459, or chapter 466 shall maintain supervision for
786| defined in s. 394.455. 815| directing the specific course of medical treatment. Within the

Page 27 of 39 Page 28 of 39
CODING: Words strieken are deletions; words underlined are additions. CODING: Words strieken are deletions; words underlined are additions.




816
817
818
819
820
821
822
823
824
825
826
827
828
829
830
831
832
833
834
835
836
837
838
839
840
841
842
843
844

Florida Senate - 2016

588-02033-16
established framework, an advanced registered nurse practitioner
may:

(a) Prescribe, dispense, administer, or order any drug;

however, an advanced registered nurse practitioner may prescribe

or dispense a controlled substance as defined in s. 893.03 only

if the advanced registered nurse practitioner has graduated from

a program leading to a master’s or doctoral degree in a clinical

nursing specialty area with training in specialized practitioner

skills Meniter—andalterdrug—therapt

(b) Initiate appropriate therapies for certain conditions.

(c) Perform additional functions as may be determined by
rule in accordance with s. 464.003(2).

(d) Order diagnostic tests and physical and occupational
therapy.

Section 16. Subsection (3) of section 464.013, Florida
Statutes, 1is amended to read:

464.013 Renewal of license or certificate.—

(3) The board shall by rule prescribe up to 30 hours of
continuing education biennially as a condition for renewal of a
license or certificate.

(a) A nurse who is certified by a health care specialty
program accredited by the National Commission for Certifying
Agencies or the Accreditation Board for Specialty Nursing
Certification is exempt from continuing education requirements.
The criteria for programs must shatd be approved by the board.

(b) Notwithstanding the exemption in paragraph (a), as part

CS for SB 676

2016676cl

of the maximum 30 hours of continuing education hours required

under this subsection, advanced registered nurse practitioners

certified under s. 464.012 must complete at least 3 hours of
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continuing education on the safe and effective prescription of

controlled substances. Such continuing education courses must be

offered by a statewide professional association of physicians in

this state accredited to provide educational activities

designated for the American Medical Association Physician’s

Recognition Award Category 1 credit, the American Nurses

Credentialing Center, the American Association of Nurse

Anesthetists, or the American Association of Nurse Practitioners

and may be offered in a distance learning format.

Section 17. Paragraph (p) is added to subsection (1) of
section 464.018, Florida Statutes, and subsection (2) of that
section is republished, to read:

464.018 Disciplinary actions.—

(1) The following acts constitute grounds for denial of a
license or disciplinary action, as specified in s. 456.072(2):

(p) For an advanced registered nurse practitioner:

1. Presigning blank prescription forms.

2. Prescribing for office use any medicinal drug appearing

on Schedule II in chapter 893.

3. Prescribing, ordering, dispensing, administering,

supplying, selling, or giving a drug that is an amphetamine, a

sympathomimetic amine drug, or a compound designated in s.

893.03(2) as a Schedule II controlled substance, to or for any

person except for:

a. The treatment of narcolepsy; hyperkinesis; behavioral

syndrome in children characterized by the developmentally

inappropriate symptoms of moderate to severe distractibility,

short attention span, hyperactivity, emotional lability, and

impulsivity; or drug-induced brain dysfunction.
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b. The differential diagnostic psychiatric evaluation of

depression or the treatment of depression shown to be refractory

to other therapeutic modalities.

c. The clinical investigation of the effects of such drugs

or compounds when an investigative protocol is submitted to,

reviewed by, and approved by the department before such

investigation is begun.

4. Prescribing, ordering, dispensing, administering,

supplying, selling, or giving growth hormones, testosterone or

its analogs, human chorionic gonadotropin (HCG), or other

hormones for the purpose of muscle building or to enhance

athletic performance. As used in this subparagraph, the term

“muscle building” does not include the treatment of injured

muscle. A prescription written for the drug products identified

in this subparagraph may be dispensed by a pharmacist with the

presumption that the prescription is for legitimate medical use.

5. Promoting or advertising on any prescription form a

community pharmacy unless the form also states: “This

prescription may be filled at any pharmacy of your choice.”

6. Prescribing, dispensing, administering, mixing, or

otherwise preparing a legend drug, including a controlled

substance, other than in the course of his or her professional

practice. For the purposes of this subparagraph, it is legally

presumed that prescribing, dispensing, administering, mixing, or

otherwise preparing legend drugs, including all controlled

substances, inappropriately or in excessive or inappropriate

quantities is not in the best interest of the patient and is not

in the course of the advanced registered nurse practitioner’s

professional practice, without regard to his or her intent.
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7. Prescribing, dispensing, or

CS for SB 676

2016676cl

administering a medicinal

drug appearing on any schedule set f

orth in chapter 893 to

himself or herself, except a drug pr

escribed, dispensed, or

administered to the advanced registe

red nurse practitioner by

another practitioner authorized to p

rescribe, dispense, or

administer medicinal drugs.

8. Prescribing, ordering, dispe

nsing, administering,

supplying, selling, or giving amygda

lin (laetrile) to any

person.

9. Dispensing a substance desig

nated in s. 893.03(2) or (3)

as a substance controlled in Schedul

e IT or Schedule IITI,

respectively, in violation of s. 465

.0276.

10. Promoting or advertising th

rough any communication

medium the use, sale, or dispensing

of a substance designated in

s. 893.03 as a controlled substance.

(2) The board may enter an orde

imposing any of the penalties in s.

r denying licensure or

456.072(2) against any

applicant for licensure or licensee who is found guilty of

violating any provision of subsectio

n (1) of this section or who

is found guilty of violating any provision of s. 456.072(1).

Section 18. Section 627.42392,
to read:

627.42392 Prior authorization.—

(1) As used in this section, th

Florida Statutes, is created

e term “health insurer”

means an authorized insurer offering

health insurance as defined

in s. 624.603, a managed care plan a

s defined in s. 409.901(13),

or a health maintenance organization

as defined in s.

641.19(12).
(2) Notwithstanding any other p

rovision of law, in order to
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932| establish uniformity in the submission of prior authorization 961| wverified the eligibility of an insured at the time of treatment
933 forms on or after January 1, 2017, a health insurer, or a 962 and provided an authorization number.
934| pharmacy benefits manager on behalf of the health insurer, which 963 (b) More than 1 year after the date of payment of the
935| does not use an electronic prior authorization form for its 964 claim.
936 contracted providers shall use only the prior authorization form 965 Section 21. Subsection (21) of section 893.02, Florida
937 that has been approved by the Financial Services Commission to 966 Statutes, is amended to read:
938| obtain a prior authorization for a medical procedure, course of 967 893.02 Definitions.—The following words and phrases as used
939 treatment, or prescription drug benefit. Such form may not 968 in this chapter shall have the following meanings, unless the
940| exceed two pages in length, excluding any instructions or 969| context otherwise requires:
941 guiding documentation. 970 (21) “Practitioner” means a physician licensed under
942 (3) The Financial Services Commission shall adopt by rule 971| pursvant—te chapter 458, a dentist licensed under pursuant—te
943| guidelines for all prior authorization forms which ensure the 972 chapter 466, a veterinarian licensed under pursuant—te chapter
944 general uniformity of such forms. 973 474, an osteopathic physician licensed under pursuwant—te chapter
945 Section 19. Subsection (11) of section 627.6131, Florida 974 459, an advanced registered nurse practitioner certified under
946 Statutes, 1s amended to read: 975 chapter 464, a naturopath licensed under pursuwant—te chapter
947 627.6131 Payment of claims.— 976 462, a certified optometrist licensed under pursuwant—te chapter
948 (11) A health insurer may not retroactively deny a claim 977 463, e¥ a podiatric physician licensed under pu¥suant—te chapter
949| Dbecause of insured ineligibility: 978| 461, or a physician assistant licensed under chapter 458 or
950 (a) At any time, if the health insurer verified the 979 chapter 459, provided such practitioner holds a valid federal
951| eligibility of an insured at the time of treatment and provided 980| controlled substance registry number.
952 an authorization number. 981 Section 22. Paragraph (n) of subsection (1) of section
953 (b) More than 1 year after the date of payment of the 982 948.03, Florida Statutes, is amended to read:
954 claim. 983 948.03 Terms and conditions of probation.—
955 Section 20. Subsection (10) of section 641.3155, Florida 984 (1) The court shall determine the terms and conditions of
956| Statutes, is amended to read: 985| probation. Conditions specified in this section do not require
957 641.3155 Prompt payment of claims.— 986 oral pronouncement at the time of sentencing and may be
958 (10) A health maintenance organization may not 987 considered standard conditions of probation. These conditions
959 retroactively deny a claim because of subscriber ineligibility: 988| may include among them the following, that the probationer or
960 (a) At any time, if the health maintenance organization 989 offender in community control shall:
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(n) Be prohibited from using i
possessing any drugs or narcotics u

physician, an advanced registered n
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ntoxicants to excess or
nless prescribed by a

urse practitioner, or a

physician assistant. The probatione

shatd not knowingly visit places wh

r or community controllee may

ere intoxicants, drugs, or

other dangerous substances are unlawfully sold, dispensed, or

used.

Section 23. Paragraph (a) of s
(2) of section 458.348, Florida Sta

458.348 Formal supervisory rel
and established protocols; notice;

(1) NOTICE.—

(a) When a physician enters in
relationship or standing orders wit
technician or paramedic licensed pu
relationship or orders contemplate

acts, or when a physician enters in

ubsection (1) and subsection
tutes, are amended to read:
ationships, standing orders,

standards.—

to a formal supervisory

h an emergency medical
rsuant to s. 401.27, which
the performance of medical

to an established protocol

with an advanced registered nurse practitioner, which protocol
contemplates the performance of medical aets—identified—and

P 2N +h 3 3 + 1 E+ =+ 464 003 (D)
SPPE d—by—the—Tein FRF- pursuan —464~ {2—ox

acts set forth in s. 464.012(3) and
submit notice to the board. The not

in substantially the following form

I, ... (name and professional 1
physician) ..., of ... (address of ph
entered into a formal supervisory r
or an established protocol with

emergency medical technician(s),
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paramedic(s), or ... (number of persons)... advanced registered
nurse practitioner(s).
(2) ESTABLISHMENT OF STANDARDS BY JOINT COMMITTEE.—The

joint committee ereated—under s-—464-00342) shall determine
minimum standards for the content of established protocols
pursuant to which an advanced registered nurse practitioner may
perform medical acts identified andappr dby—theSeint

it pursuant—t —464-00342) or acts set forth in s.

464.012(3) and (4) and shall determine minimum standards for
supervision of such acts by the physician, unless the joint
committee determines that any act set forth in s. 464.012(3) or
(4) is not a medical act. Such standards shall be based on risk
to the patient and acceptable standards of medical care and
shall take into account the special problems of medically
underserved areas. The standards developed by the joint
committee shall be adopted as rules by the Board of Nursing and
the Board of Medicine for purposes of carrying out their
responsibilities pursuant to part I of chapter 464 and this
chapter, respectively, but neither board shall have disciplinary
powers over the licensees of the other board.

Section 24. Paragraph (a) of subsection (1) of section
459.025, Florida Statutes, is amended to read:

459.025 Formal supervisory relationships, standing orders,
and established protocols; notice; standards.—

(1) NOTICE.—

(a) When an osteopathic physician enters into a formal

supervisory relationship or standing orders with an emergency

medical technician or paramedic licensed pursuant to s. 401.27,
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1048| which relationship or orders contemplate the performance of 1077| paragraph (c) of subsection (9) of s. 459.022, and paragraph (b)
1049| medical acts, or when an osteopathic physician enters into an 1078| of subsection (7) of s. 459.023, Florida Statutes, are reenacted
1050 established protocol with an advanced registered nurse 1079 for the purpose of incorporating the amendment made by this act
1051| practitioner, which protocol contemplates the performance of 1080| to s. 458.347, Florida Statutes, in references thereto.
1052| medical acts iderntified—andappr d—y—the—Teint e e 1081 Section 28. Paragraph (c) of subsection (3) of s. 464.012,
1053| pursuvant—+ —464-003{2) or acts set forth in s. 464.012(3) and 1082| Florida Statutes, is reenacted for the purpose of incorporating
1054 (4), the osteopathic physician shall submit notice to the board. 1083 the amendment made by this act to s. 464.003, Florida Statutes,
1055 The notice must contain a statement in substantially the 1084 in a reference thereto.
1056 following form: 1085 Section 29. Paragraph (a) of subsection (1) of s. 456.041,
1057 1086 subsections (1) and (2) of s. 458.348, and subsection (1) of s.
1058 I, ...(name and professional license number of osteopathic 1087 459.025, Florida Statutes, are reenacted for the purpose of
1059| physician)..., of ... (address of osteopathic physician)... have 1088| incorporating the amendment made by this act to s. 464.012,
1060| hereby entered into a formal supervisory relationship, standing 1089 Florida Statutes, in references thereto.
1061| orders, or an established protocol with ... (number of 1090 Section 30. Subsection (7) of s. 464.0205, Florida
1062 persons) ... emergency medical technician(s), ... (number of 1091 Statutes, is reenacted for the purpose of incorporating the
1063| persons)... paramedic(s), or ... (number of persons)... advanced 1092 amendment made by this act to s. 464.013, Florida Statutes, in a
1064 registered nurse practitioner(s). 1093| reference thereto.
1065 Section 25. Subsection (10) of s. 458.331, paragraph (g) of 1094 Section 31. Subsection (11) of s. 320.0848, subsection (2)
1066 subsection (7) of s. 458.347, subsection (10) of s. 459.015, 1095 of s. 464.008, subsection (5) of s. 464.009, and paragraph (b)
1067 paragraph (f) of subsection (7) of s. 459.022, and paragraph (b) 1096 of subsection (1), subsection (3), and paragraph (b) of
1068 of subsection (5) of s. 465.0158, Florida Statutes, are 1097 subsection (4) of s. 464.0205, Florida Statutes, are reenacted
1069 reenacted for the purpose of incorporating the amendment made by 1098 for the purpose of incorporating the amendment made by this act
1070 this act to s. 456.072, Florida Statutes, in references thereto. 1099 to s. 464.018, Florida Statutes, in references thereto.
1071 Section 26. Paragraph (mm) of subsection (1) of s. 456.072 1100 Section 32. Section 775.051, Florida Statutes, 1is reenacted
1072 and s. 466.02751, Florida Statutes, are reenacted for the 1101 for the purpose of incorporating the amendment made by this act
1073| purpose of incorporating the amendment made by this act to s. 1102| to s. 893.02, Florida Statutes, in a reference thereto.
1074 456.44, Florida Statutes, in references thereto. 1103 Section 33. Paragraph (a) of subsection (3) of s. 944.17,
1075 Section 27. Section 458.303, paragraph (b) of subsection 1104 subsection (8) of s. 948.001, and paragraph (e) of subsection
1076 (7) of s. 458.3475, paragraph (e) of subsection (4) and 1105 (1) of s. 948.101, Florida Statutes, are reenacted for the

Page 37 of 39 Page 38 of 39
CODING: Words strieken are deletions; words underlined are additions. CODING: Words strieken are deletions; words underlined are additions.




1106
1107
1108
1109

Florida Senate - 2016 CS for SB 676

588-02033-16 2016676cl

purpose of incorporating the amendment made by this act to s.

948.03, Florida Statutes, in references thereto.

Section 34. Except as otherwise expressly provided in this

act, this act shall take effect upon becoming a law.
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The Florida Senate

Committee Agenda Request

To: Senator Lizbeth Benacquisto, Chair
Committee on Banking and Insurance

Subject: Committee Agenda Request

Date: January 12, 2016

| respectfully request that Senate Bill #676, relating to Access to Health Care Services, be placed
on the:

[] committee agenda at your earliest possible convenience.

X next committee agenda.

Senator Denise Grimsley
Florida Senate, District 21

File signed original with committee office S-020 (03/2004)
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BILL ANALYSIS AND FISCAL IMPACT STATEMENT

(This document is based on the provisions contained in the legislation as of the latest date listed below.)

Prepared By: The Professional Staff of the Committee on Banking and Insurance

BILL:

SB 986

INTRODUCER:  Senator Simpson

SUBJECT: Workers’ Compensation System Administration
DATE: January 25, 2016 REVISED:
ANALYST STAFF DIRECTOR REFERENCE ACTION
1. Johnson Knudson Bl Pre-meeting
2. AGG
3. AP
Summary:

SB 986 amends provisions of ch. 440, F.S., the “Workers Compensation Law,” which is
administered by the Department of Financial Services (DFS).

The bill changes workers compensation coverage requirements as follows:

Allows non-construction industry limited liability company (LLC) members to “opt-in” to
the workers’ compensation system; current law instead allows them to “opt-out.”

Allows employers to notify their insurers of their employee’s coverage exemption, rather
than requiring that a copy of the exemption be provided.

No longer requires construction employers to maintain written exemption
acknowledgements.

Deletes a requirement that exemption revocations be filed by mail only.

The bill affects provisions related to compliance and enforcement as follows:

Creating a 25 percent penalty credit for employers who have not been previously issued a
stop-work order or order of penalty assessment for non-compliance with coverage
requirements if they maintain required business records and timely respond to the written
DFS business records requests.

Establishing a deadline for employers to file certain documentation to receive a penalty
reduction.

Reducing the imputed payroll multiplier related to penalty calculations from 2 times to
1.5 times the statewide average weekly wage.

Eliminating a 3-day response requirement applicable to employer held exemption
documentation.

The bill eliminates fees collected by the DFS relating to new insurer registration and Special
Disability Trust Fund notices of claim and proofs of claim.
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The bill revises provisions related to Health Care Services and Disputes as follows:

e Removes insurers and employers from the medical reimbursement dispute provision since
they meet their adjustment, disallowance and provider violation reporting duties through
other provisions of law.

e Allows a Judge of Compensation Claims to designate an expert medical examiner of their
choosing, rather than only those that are certified by the DFS.

The bill also:

e Eliminates the requirement for employers to notify the DFS by telephone or telegraph within
24 hours of any work related death and instead uses other existing reporting requirements.

e Eliminates the Preferred Worker Program, which has been inactive for over 10 years.

The effective date of the bill is October 1, 2016.
Present Situation:
Administration of the Workers’ Compensation System in Florida

The Division of Workers” Compensation within the Department of Financial Services is
responsible for administering ch. 440, F.S., which includes the enforcement of coverage
requirements,® administration of workers’ compensation health care delivery system,? data
collection,® and assist injured workers, employers, insurers, and providers in fulfilling their
responsibilities under ch. 440, F.S.#

Coverage Requirements

Whether an employer is required to have workers’ compensation insurance depends upon the
employer’s industry and the number of employees. Employers may secure coverage by
purchasing a workers’ compensation insurance policy or qualifying as a self-insurer.®

Limited Liability Companies Coverage Requirements

For purposes of workers’ compensation coverage requirements, a member of a limited liability
company (LLC),® is an employee if the member owns 10 percent of the company. As an
employee, the LLC member must be covered whenever workers’ compensation is required to be
provided by the LLC. If the LLC is engaged in the construction industry, coverage must always

! Section 440.107(3), F.S.

2 Section 440.13, F.S.

3 Section 440.185 and 440.593, F.S.

4 Section 440.191, F.S.

5 Section 440.38, F.S.

& Limited liability companies are organized under ch. 605, F.S. A limited liability company is a hybrid business entity having
characteristics of both a corporation and a partnership. It is similar to a corporation because it provides its owners with
limited liability for the actions and debt of the company, but it is taxed more like a partnership. A limited liability company
does not have stockholders. It is composed of members. The members are the owners of the company and are usually
considered the equivalent of stockholders. See http://www.sunbiz.org/fagcor.html (last visited Jan. 23, 2016).
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be provided, and if the LLC is not engaged in the construction industry,” the LLC must obtain
coverage if there are four or more “employees.”

An LLC member may elect to be exempt or opt out from workers’ compensation coverage
requirement upon application to and approval by the DFS.® Individuals who elect an exemption
are not considered “employees,” for premium calculation purposes, and are not eligible to
receive workers’ compensation benefits if they suffer a workplace injury.

The DFS reports that the number of non-construction exemption applications processed by them
more than tripled from fiscal year 2010-2011 to fiscal year 2014-2015.° The DFS attributes this
increase to the availability of exemptions to non-construction LLC members.'° For calendar
years 2010-2015, the Department of State reported a significant increase in the number of
domestic LLCs filings -- from 145,780 to 214,724

Enforcement of Coverage Requirements

Stop Work Orders

If an employer fails to comply with workers’ compensation coverage requirements, the DFS
must issue a stop-work order (SWO) within 72 hours of determining noncompliance.2 The SWO
requires the employer to cease all business operations. The SWO remains in effect until the
employer secures appropriate coverage and the DFS issues an order releasing the SWO (for
employers that have paid the assessed penalty); or an order of conditional release (for employers
that have agreed to pay the penalty in installments pursuant to a payment agreement schedule
with the DFS).

An SWO is issued for the following violations:

e Failure to obtain workers’ compensation insurance;

e Material understatement or concealment of payroll;

e Material misrepresentation or concealment of employee duties to avoid paying the proper
premium;

e Material concealment of information pertinent to the calculation of an experience
modification factor; and

" However, if the LLC is an agricultural employer, the workers’ compensation coverage requirement applies if there are six or
more regular employees and/or 12 or more seasonal employees who work for more than 30 days. s. 440.02(17)(c)2., F.S.

8 Section 440.02(9) and (15)(b)1., F.S. LLC members with 10 percent or more ownership of the LLC are defined as
“corporate officers” for purposes of workers’ compensation coverage. “Corporate officers” are permitted to elect a coverage
exemption.

% In fiscal year 2010-2011, the DFS processed 11,448 non-construction exemption applications. This increased to 36,496
applications processed in fiscal year 2014-2015. Email from the Division of Workers’ Compensation, Department of
Financial Services, (Jan. 5, 2016) (on file with Senate Committee on Banking and Insurance).

10 Florida Department of Financial Services, Division of Workers’ Compensation 2015 Results & Accomplishments Report, at
6, available at
http://www.myfloridacfo.com/Division/WC/PublicationsFormsManualsReports/Reports/AnnualReportWC2015.pdf.

(last visited Jan. 23, 2016).

11 Department of State, Division of Corporations, Yearly Statistics, at http://sunbiz.org/corp_stat.html (last visited Jan. 23,
2016)

12 Section 440.107, F.S.
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e Failure to produce business records within 10 days of receipt of a written request from the
DFS.1

Imposition of Payroll for Penalty Purposes

In addition to the SWO, employers are assessed a penalty equal to 2.0 times what the employer
would have paid in workers’ compensation premiums for all periods of non-compliance during
the preceding 2-year period or $1,000, whichever is greater.!* The SWO remains in effect and
the employer cannot conduct business until the DFS has calculated the penalty imputed based on
payroll. Sometimes, an employer will not have the required payroll information or will not
comply with the DFS’ business records request. Section 440.107(7), F.S., provides a means for
the DFS to impute the employer’s payroll for penalty purposes.

The imputed payroll under the law is twice the statewide average weekly wage (SAWW)®® for
each individual that the employer failed to cover. Depending on the circumstances of a particular
case, the DFS may have to impute payroll for all of the employees for the entire two-year period
or the DFS may only have to impute payroll for a one or more employees for a small portion of
the two-year period. It depends upon the quality and availability of the employer’s records.
When the DFS authority to impute payroll was added to the law in 2003,° as one of the
deterrents to fight fraud, it was set at 1.5 times the SAWW. It was increased to 2 times the
SAWW in 2014. The DFS suggests that this can lead to “exorbitant penalty amounts that do not
correlate with the violation committed by the employer.”?’

Avoiding Work Stoppage and Minimizing Penalties Due to Noncompliance

There are a two ways for a non-compliant employer to mitigate the impact of a DFS finding of
non-compliance on their business operations. First, if the employer comes into compliance after
initiation of an investigation, but before they are ordered to stop work, an SWO is not issued.
Instead, if the law requires penalties, the DFS will only levy penalties. In that case, the penalties
are levied an Order of Penalty Assessment (OPA). This permits the employer to avoid work
stoppage due to an SWO, while also achieving compliance. This also provides the employer an
opportunity to reduce their potential penalty. If the employer has never received an SWO before,
the employer may receive a credit against the penalty equal to the amount of the initial payment
of workers’ compensation premium resulting from them achieving compliance following the
initiation of the DFS investigation.8

DFS Compliance and Enforcement Statistics FY 2014-2015

For fiscal year 2014-2015, the DFS issued 2,727 SWOs with approximately $52.4 million in
penalties to employers that violated the coverage requirements.® The DFS imputed payroll

13 Section 440.107(7)(d), F.S.

14 Section 440.107(7)(d), F.S.

15 The statewide average weekly wage is determined by the DFS pursuant to s. 440.12(2), F.S.

16 Ch. 2003-412, s. 13, Laws of Fla.

17 Email from the Division of Workers’ Compensation, Department of Financial Services, (Jan. 6, 2016) (on file with the
Senate Committee on Banking and Insurance).

18 Section 440.107(7)(d)1., F.S.

19 Florida Department of Financial Services, Division of Workers” Compensation 2015 Results & Accomplishments Report, at
http://www.myfloridacfo.com/Division/WC/PublicationsFormsManualsReports/Reports/AnnualReportWC2015.pdf.
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against the employer in 1,584 cases.?’ The DFS issued 256 OPAs levying about $3.1 million in
penalties when an employer came into compliance with the coverage requirements prior to the
issuance of an SWO. The DFS reports that they are able to collect between 25 percent and

35 percent of the penalties they assess.?

The DFS maintains an online database of exemption holders.?? The DFS reports that of the

367 non-construction LLCs that received an SWO in fiscal year 2014-2015, 32 corrected their
non-compliance because one or more LLC members obtained exemptions.? An additional

30 non-construction LLCs achieved compliance by purchasing coverage for four employees.
Some portion of these may be related to non-exempt LLC members falling within the definition
of “employee,” which would result in an SWO.

Medical Reimbursement Disputes

The DFS is responsible for resolving medical reimbursement disputes between health care
providers and insurers®* or employers.?® Health care providers, insurers, and employers have

45 days from receipt of notice of disallowance or adjustment of payment from an insurer to file a
reimbursement dispute petition with the DFS. Insurers have 30 days from receipt of the
provider’s petition to submit all documentation substantiating the insurer’s disallowance or
adjustment to the DFS; otherwise they waive all objections to the petition. The DFS has 120 days
from receipt of all documentation to issue a written determination. The DFS’s determination is
subject to the hearing provisions of the Administrative Procedures Act.?

Insurers are required to report all instances of health care provider overutilization to the DFS.?’
The DFS has implemented rules formalizing the procedure for reporting alleged provider
violations.?® Any interested person can report an alleged provider violation through this
procedure. Additionally, the DFS collects adjustment information for all reported workers’
compensation medical bills. When the insurer properly codes and reports their adjustments and
reimbursement decisions, the DFS can use their electronic database to identify alleged
overutilization. Insurer compliance with electronic bill reporting requirements satisfies their
statutory obligation to report all instances of overutilization.?® The inclusion of insurers and

20 Department of Financial Services, Analysis of Senate Bill 986, (Jan. 6, 2016) (on file with Senate Committee on Banking
and Insurance).

21 Department of Financial Services, Analysis of Senate Bill 986, (Jan. 6, 2016) (on file with Senate Committee on Banking
and Insurance).

22 Division of Workers’ Compensation Proof of Coverage Search Page, https://apps8.fldfs.com/proofofcoverage/Search.aspx
(last visited Jan. 4, 2016). Filter search by “Exemption Holder Name” or “Exemption Holder SSN.”

23 Email from the Division of Workers’ Compensation, Department of Financial Services, (Jan. 5, 2016) (on file with Senate
Banking and Insurance Committee).

24 The terms “carrier” and “insurer” are commonly used interchangeably within the context of the workers’ compensation
law. In fact, the definition of “insurer” expressly includes the term “carrier.” s. 440.02(38), F.S. “Carrier” means any person
or fund authorized under s. 440.38 to insure under this chapter and includes a self-insurer, and a commercial self-insurance
fund authorized under s. 624.462. s. 440.02(4), F.S. While this analysis uses the term “insurer” in this instance to maintain
internal consistency, the portion of the bill described strikes the term “carrier” from statute.

25 Section 440.13(7), F.S.

% Ch. 120, F.S.

275, 440.13(6), F.S.

28 Chapter 69L-34, F.A.C.

29 Rule 69L-34.002, F.A.C.
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employers in the medical reimbursement dispute provision can lead to confusion over the correct
method for insurer or employer reporting of alleged provider violations and insurer reporting of
medical overutilization issues.

Expert Medical Advisors and Judges of Compensation Claims

The Office of the Judges of Compensation Claims is responsible for resolving workers’
compensation benefit disputes.®® A Judge of Compensation Claims (JCC) receives medical
evidence and testimony in the course of administering their assigned cases. Whenever there is a
conflict in medical evidence or medical opinion, the JCC must appoint an Expert Medical
Advisor (EMA) to address the conflict.3 EMAs are certified by the DFS.3?

Certification as an EMA requires specialized workers’ compensation training or experience and
medical board certification or eligibility. The DFS is also required to “consider the
qualifications, training, impartiality, and commitment of the health care provider to the provision
of quality medical care at a reasonable cost.”*® Currently, there are 153 EMAs certified by the
DFS.%* The procedures that an EMA must abide by and the party responsible for the cost of the
EMA’s services are established by statute.®

The JCCs often have difficulty finding an eligible EMA to assist them with a case. This often
occurs because there are too few EMAS in a particular specialty or the EMAS present in the local
area of the injured worker have a conflict in participating in the matter because they have
previously treated the injured worker or consulted in their care. When this occurs, the JCC
identifies a willing provider with the appropriate qualifications and submits their information to
the DFS for certification. Since the JCC has already considered the prospective EMA’s
qualifications, there is little benefit in going through the additional burden and delay of
submitting the prospective EMA to the DFS for certification.

Workers’ Compensation Special Disability Trust Fund

The Florida Special Disability Trust Fund (SDTF) was established to encourage the employment
of workers with preexisting permanent physical impairments. The SDTF reimburses employers
(or their carriers) for the excess in workers’ compensation benefits provided to an employee with
a pre-existing impairment who is subsequently injured in a workers’ compensation accident. As
part of the reimbursement process, the SDTF determines whether claims are eligible to receive
reimbursements, as well as audits and processes reimbursement requests. Reimbursement under
the SDTF is not available for injuries occurring on or after January 1, 1998. The SDTF is funded
by annual assessments on insurers providing compensation insurance coverage. Claims with an
accident date before 1998 are still eligible to seek reimbursements. After a claim has been
accepted, a request for reimbursement of additional expenses may be submitted annually.

%05, 440.192, F.S.

31s. 440.25(4)(d), F.S.

325.440.13(9)(a), F.S.

3 d.

34 FLORIDA DEPARTMENT OF FINANCIAL SERVICES, Florida Division of Workers’ Compensation Expert Medical Advisor List,
https://apps.fldfs.com/provider/ (last visited Jan. 5, 2016).

35 Section 440.13(9), F.S.
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Currently, every Notice of Claim against the SDTF must be submitted with a $250 fee. An
insurer that files a notice of claim against the SDTF must submit certain documents to perfect
their claim. If the required documents are not filed with their notice of claim, they must file a
proof of claim and include a $500 fee.

Preferred Worker Program

The Preferred Worker Program (PWP) was enacted by the Legislature and became effective
January 1, 1994.% The intent of the program was to provide financial incentives for employers to
hire employees who suffered a workplace injury resulting in permanent physical disability and
are unable to return to work for their previous employer. The PWP would reimburse an employer
for the costs of workers’ compensation insurance premium related to the preferred worker for up
to 3 years of continuous employment. This reimbursement was to be paid from the SDTF.% The
Department of Financial Services and the Department of Education have rulemaking authority to
implement the program.

Il. Effect of Proposed Changes:
Coverage Requirements

The bill removes non-construction industry LLC members that own 10 percent of the LLC from
the definition of “employee.” Accordingly, they are no longer subject to the coverage
requirement or permitted to claim an exemption from coverage. Instead, the bill allows them, or
any non-construction LLC member, regardless of ownership percentage, to “opt-in” to the

workers’ compensation system through an election of coverage® that they may file with the
DFS.*® (Sections 1 and 3)

The bill removes a requirement that exemption holders revoke their exemptions by mail. This
will allow electronic revocations.*® Since the DFS maintains an online exemption application and
record review system, the DFS could add online revocation requests to their system. (Section 3)

The bill removes the requirement that exemption applicants provide their Federal Tax
Identification Number when filing an electronic application for exemption with the DFS.*! The
Internal Revenue Service does not issue Federal Tax Identification Numbers to individuals;
rather, they are issued to businesses. The Federal Tax Identification Number of the applicant’s
employer will still be collected. (Section 3)

36 Ch.93-415, s. 43, Laws of Fla.

375, 440.49(8), F.S.

%'s.440.02(15)(c)1., F.S.

39 Despite an individual electing employee status, whether the employer is required to obtain workers’ compensation coverage is still
dependent upon whether the employer has the threshold number of employees. The threshold number is one employee for construction
employers, four or more employees for non-construction employers, and six or more regular employees and/or 12 or more seasonal
employees who work for more than 30 days for agricultural employers. s. 440.02(15)—(17), F.S.

40's.440.05(1), (2), and (5), F.S. DFS reports that 2,314 exemption holders filed voluntary revocations in fiscal year 2014-2015. Email from
the Division of Workers” Compensation, Department of Financial Services, (Jan. 6, 2016) (on file with Committee on Banking and
Insurance).

41 Section. 440.05(3), F.S.
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The bill changes a requirement that employers provide their insurer with copies of their
employee’s certificate of exemption, instead the employer will notify the insurer of the
exemptions.*? Since the DFS maintains online exemption information, the insurer can still verify
the exemption without needing a copy of the certificate of exemption. (Section 3)

The bill removes a requirement that construction employers maintain written exemption
acknowledgements by their corporate officers that hold an exemption certificate.** The bill also
eliminates the 3-day response requirement applicable to exemption information held by the
employer since the DFS maintains these records online. (Section 3)

Compliance and Enforcement; Penalties

The bill reduces the imputed payroll multiplier from 2 times the statewide average weekly wage
and returns it to the pre-2014 level of 1.5 times the statewide average weekly wage. (Section 4)

The bill adds two new eligibility requirements to the existing penalty credit for achieving
compliance after the initiation of an investigation and adds a second penalty credit. The bill
requires non-compliant employers to document their purchase of coverage to the DFS within

28 days of the Stop Work Order or Order of Penalty Assessment to qualify for the reduction in
penalty and requires that the employer has never before received an SWO or OPA, rather than
just an SWO. The bill creates another penalty credit for non-compliant employers who have
never previously received an SWO or OPA. If they maintain business records consistent with the
requirements of s. 440.107(5), F.S.,* and timely respond to the written DFS business records
requests (a 10-day response requirement), the DFS must reduce their penalty by 25 percent.
(Section 4)

Medical Services; Disputes

The bill removes insurers and employers from the provision allowing the filing of a medical
reimbursement dispute over the disallowance or adjustment of a medical payment. Accordingly,
only health care providers will be permitted to file petitions for resolution of medical billing
disputes. (Section 5)

The bill allows a JCC to designate an EMA of their choosing, rather than only those that are
certified as EMASs by the DFS. EMAs, whether certified by the DFS or designated by the JCC,
will continue to be subject to the existing procedural requirements of statute. (Section 5)

Elimination of Fees

The bill eliminates the registration fee of $100 required to be paid by every new workers’
compensation carrier that registers with the DFS.* (Section 10)

42 1d.

43Section. 440.05(10), F.S.

4 Section 440.107(5), F.S., requires the DFS to adopt rules specifying the business records that the employer must maintain.
Rule 69L-6.015, F.A.C., contains these requirements.

4. 440.52(1), F.S.
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The bill eliminates the SDTF Notice of Claim Fee of $250 and the Proof of Claim Fee of $500
Special Disability Trust Fund. (Section 8)

Other Provisions

The bill removes a requirement that employers notify the DFS by telephone or telegraph within
24 hours of any work related death.*® This relates to an obsolete function when the DFS had a
role in workplace safety investigations. However, the DFS’ former workplace safety role is
preempted to the federal Occupational Safety and Health Administration of the Department of
Labor with some exceptions.*” The employers not covered* by the OSHA include self-employed
workers, immediate family members of farm employers, and workers whose hazards are
regulated by another federal agency (for example, the Mine Safety and Health Administration,
the Department of Energy, or Coast Guard).*® The DFS will continue to receive reports of death
through an existing employer-reporting requirement.>® (Section 6)

The bill eliminates the Preferred Worker Program. The program has experienced a small number
of claims and has not made any program reimbursements in over a decade. The DFS reports that
the program paid seven claims totaling $15,915 since 1994. The DFS last issued a
reimbursement under the program in 2002.%! (Section 8)

The bill provides technical, conforming changes to revises cross-references to conform to
changes made by the bill. (Sections 2, 7, 9, and 11)

The bill is effective October 1, 2016. (Section 12)
V. Constitutional Issues:

A. Municipality/County Mandates Restrictions:

None.

B. Public Records/Open Meetings Issues:
None.

C. Trust Funds Restrictions:
None.

465, 440.185(3), F.S.

47 The OSHA requires employers subject to OSHA to report fatalities within 8
hours.https://www.osha.gov/as/opa/worker/employer-responsibility.html.

8 https://www.osha.gov/OSHA_FAQs.html.

49 Workers at state and local government agencies are not covered by Federal OSHA, but have the OSHA protections if they
work in those states that have an OSHA-approved state program.

0's. 440.185(2), F.S.

5 Florida Department of Financial Services, Agency Analysis of 2016 House Bill 613, p. 2 (Dec. 8, 2015).
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V. Fiscal Impact Statement:
A. Tax/Fee Issues:

The bill eliminates the new insurer registration fee of $100 and the SDTF Notice of
Claim and Proof of Claim fees of $250 and $500, respectively.

B. Private Sector Impact:

The bill eliminates the new insurer registration fee of $100. The DFS reports that four
registrations for new workers’ compensation insurers were received in FY 2014-2015.

Insurers filing SDTF Notices of Claim or Proofs of Claim will no longer be assessed the
$250 and $500 fee, respectively.

C. Government Sector Impact:

The bill eliminates the SDTF Notice of Claim fee of $250 and the SDTF Proof of Claim
fee of $300. Insurers may continue to file notices of claim and proofs of claims. The
SDTF received no notices of claims or proofs of claims in FY 2013-14 and one notice of
claim in FY 2014-15. %

The bill eliminates the new insurer registration fee of $100. New insurers will continue to
register with the DFS as a workers’ compensation insurer, except without the fee. The
DFS reports that four new registrations were received in fiscal year 2014-2015.5

VI. Technical Deficiencies:
None.
VII. Related Issues:

The changes to s. 440.13, F.S., regarding certification of Expert Medical Advisors may create
statutory ambiguity that could lead to various interpretations and perhaps litigation. Removing
the DFS obligation for certification of EMA providers may result in the appointment of
individuals without credentials and subject only to the Judge of Compensation’s conclusion of
qualifications or expertise.>*

52 AMI Risk Consultants, Inc., State of Florida Special Disability Trust Fund Actuarial Review as of June 30, 2015, at 5,
available at http://www.myfloridacfo.com/Division/WC/pdf/State-of-Florida-Disability-Trust-Fund_ 2015 FINAL_09-10-
15.pdf.

53 Email from Andrew Sabolic, Assistant Director of the Division of Workers’ Compensation, Department of Financial
Services, (Jan. 5, 2016) (on file with Senate Committee on Banking and Insurance).

54 Office of Judges of Compensation Claims, HB 613 and SB 986 Correspondence (Jan. 8, 2016) (on file with Senate
Committee on Banking and Insurance).
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VIII.

Statutes Affected:

This bill substantially amends the following sections of the Florida Statutes: 440.02, 440.021,
440.05, 440.107, 440.13, 440.185, 440.42, 440.49, 440.50, 440.52, and 624.4626.

Additional Information:

A. Committee Substitute — Statement of Changes:
(Summarizing differences between the Committee Substitute and the prior version of the bill.)
None.

B. Amendments:
None.

This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate.
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LEGISLATIVE ACTION

Senate . House

The Committee on Banking and Insurance (Smith) recommended the

following:
Senate Amendment (with title amendment)

Delete lines 45 - 110
and insert:

Section 1. Section 440.021, Florida Statutes, is amended to
read:

440.021 Exemption of workers’ compensation from chapter
120.—Workers’ compensation adjudications by judges of
compensation claims are exempt from chapter 120, and no judge of

compensation claims shall be considered an agency or a part
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thereof. Communications of the result of investigations by the
department pursuant to s. 440.185(3) s+—440-3185{4) are exempt

from chapter 120. In all instances in which the department

institutes action to collect a penalty or interest which may be
due pursuant to this chapter, the penalty or interest shall be
assessed without hearing, and the party against which such
penalty or interest is assessed shall be given written notice of
such assessment and shall have the right to protest within 20
days of such notice. Upon receipt of a timely notice of protest
and after such investigation as may be necessary, the department
shall, if it agrees with such protest, notify the protesting
party that the assessment has been revoked. If the department
does not agree with the protest, it shall refer the matter to
the judge of compensation claims for determination pursuant to
s. 440.25(2)-(5). Such action of the department is exempt from
the provisions of chapter 120.

Section 2. Subsections (1), ((2), (3), (5), (10), and (11)
of section 440.05, Florida Statutes, are amended to read:

440.05 Election of exemption; revocation of election;
notice; certification.—

(1) Each corporate officer who elects not to accept the
provisions of this chapter or who, after electing such

exemption, revokes that exemption shall submit maidt to the

department in—TFattahass notice to such effect in accordance
with a form to be prescribed by the department.
(2) Each sole proprietor or partner who elects to be

included in the definition
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And the title is amended as follows:
Delete lines 3 - 7

and insert:

administration; amending s. 440.021, F.

a cross-reference; amending s. 440.05,

a required item to be
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By Senator Simpson

18-00585C-16 2016986

A bill to be entitled
An act relating to workers’ compensation system
administration; amending s. 440.02, F.S.; revising
definitions; amending s. 440.021, F.S.; conforming a
cross-reference; amending s. 440.05, F.S.; requiring
members of limited liability companies to submit
specified notices; deleting a required item to be
listed on a notice of election to be exempt; revising
specified rules regarding the maintenance of business
records by an officer of a corporation; removing the
requirement that the Department of Financial Services
issue a specified stop-work order; amending s.
440.107, F.S.; requiring that the department allow an
employer who has not previously been issued an order
of penalty assessment to receive a specified credit to
be applied to the penalty; prohibiting the application
of a specified credit unless the employer provides
specified documentation and proof of payment to the
department within a specified period; requiring the
department to reduce the final assessed penalty by a
specified percentage for employers who have not been
previously issued a stop-work order or order of
penalty assessment; revising the penalty calculation
for the imputed weekly payroll for an employee;
amending s. 440.13, F.S.; eliminating the
certification requirements when an expert medical
advisor is selected by a judge of compensation claims;
amending s. 440.185, F.S.; deleting the requirement
that employers notify the department within 24 hours
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of any injury resulting in death; amending s. 440.42,
F.S.; conforming a cross-reference; amending s.
440.49, F.S.; revising definitions; revising the
requirements for filing a claim; deleting the
preferred worker program; deleting the notification
fees on certain filed claims which supplement the
Special Disability Trust Fund; conforming cross-
references; amending s. 440.50, F.S.; conforming
cross-references; amending s. 440.52, F.S.; deleting a
fee for certain registration of insurance carriers;
amending s. 624.4626, F.S.; conforming a cross-

reference; providing an effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Subsection (9) and paragraph (c) of subsection
(15) of section 440.02, Florida Statutes, are amended to read:

440.02 Definitions.—When used in this chapter, unless the
context clearly requires otherwise, the following terms shall
have the following meanings:

(9) “Corporate officer” or “officer of a corporation” means
any person who fills an office provided for in the corporate
charter or articles of incorporation filed with the Division of
Corporations of the Department of State or as authorized or

required under part I of chapter 607. For persons engaged in the

construction industry, the term “officer of a corporation”

includes a member owning at least 10 percent of a limited
liability company as defined in and organized pursuant to

chapter 605.
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(c) “Employee” includes:

2016986

1. A sole proprietor, a member of a limited liability

company, or a partner who is not engaged in the construction
industry, devotes full time to the proprietorship, limited

liability company, or partnership, and elects to be included in

the definition of employee by filing notice thereof as provided
in s. 440.05.

2. All persons who are being paid by a construction
contractor as a subcontractor, unless the subcontractor has
validly elected an exemption as permitted by this chapter, or
has otherwise secured the payment of compensation coverage as a
subcontractor, consistent with s. 440.10, for work performed by
or as a subcontractor.

3. An independent contractor working or performing services
in the construction industry.

4. A sole proprietor who engages in the construction
industry and a partner or partnership that is engaged in the
construction industry.

Section 2. Section 440.021, Florida Statutes, is amended to
read:

440.021 Exemption of workers’ compensation from chapter
120.—Workers’ compensation adjudications by judges of
compensation claims are exempt from chapter 120, and no judge of
compensation claims shall be considered an agency or a part
thereof. Communications of the result of investigations by the
department pursuant to s. 440.185(3) s+—440-38544) are exempt

from chapter 120. In all instances in which the department

institutes action to collect a penalty or interest which may be
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due pursuant to this chapter, the penalty or interest shall be
assessed without hearing, and the party against which such
penalty or interest is assessed shall be given written notice of
such assessment and shall have the right to protest within 20
days of such notice. Upon receipt of a timely notice of protest
and after such investigation as may be necessary, the department
shall, if it agrees with such protest, notify the protesting
party that the assessment has been revoked. If the department
does not agree with the protest, it shall refer the matter to
the judge of compensation claims for determination pursuant to
s. 440.25(2)-(5). Such action of the department is exempt from
the provisions of chapter 120.

Section 3. Subsections (1), (2), (3), (5), (10), and (11)
of section 440.05, Florida Statutes, are amended to read:

440.05 Election of exemption; revocation of election;
notice; certification.—

(1) Each corporate officer who elects not to accept the
provisions of this chapter or who, after electing such
exemption, revokes that exemption shall submit meit to the
department imn—TFaltehassee notice to such effect in accordance
with a form to be prescribed by the department.

(2) Each sole proprietor, member of a limited liability

company, or partner who elects to be included in the definition
of “employee” or who, after such election, revokes that election
must submit meit to the department im—Fallehassee notice to such

effect, in accordance with a form to be prescribed by the

department.
(3) B i £ £ o 1 . g N
Eacheofficerof = rporation—wheo—+ agaged—In—th
+ 4 | + 4 K 1 + £1 £ 13
astruction—industryand—wh 1 s—an mption—from—thi
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117 hapter—or whor——after electing such mption—F e that 146| notice is invalid. The department shall revoke a certificate of
118 mptiton—must—submit o netd £ veh—effeet—tothe department 147 election to be exempt from coverage upon a determination by the
119 a—a—formpr ribed—by—thedepartment+ The notice of election 148 department that the person does not meet the requirements for
120| to be exempt must be electronically submitted to the department 149| exemption or that the information contained in the notice of
121| by the officer of a corporation who is allowed to claim an 150 election to be exempt is invalid. The certificate of election
122| exemption as provided by this chapter and must list the name, 151| must list the name of the corporation listed in the request for
123 federaltaxidentification number, date of birth, driver license 152 exemption. A new certificate of election must be obtained each
124 number or Florida identification card number, and all certified 153 time the person is employed by a new or different corporation
125| or registered licenses issued pursuant to chapter 489 held by 154| that is not listed on the certificate of election. A notice eepy
126 the person seeking the exemption, the registration number of the 155 of the certificate of election must be sent to each workers’
127 corporation filed with the Division of Corporations of the 156 compensation carrier identified in the request for exemption.
128| Department of State, and the percentage of ownership evidencing 157| Upon filing a notice of revocation of election, an officer who
129 the required ownership under this chapter. The notice of 158 is a subcontractor or an officer of a corporate subcontractor
130| election to be exempt must identify each corporation that 159| must notify her or his contractor. Upon revocation of a
131| employs the person electing the exemption and must list the 160| certificate of election of exemption by the department, the
132 social security number or federal tax identification number of 161 department shall notify the workers’ compensation carriers
133 each such employer and the additional documentation required by 162 identified in the request for exemption.
134 this section. In addition, the notice of election to be exempt 163 (5) A notice given under subsection (1), subsection (2), or
135| must provide that the officer electing an exemption is not 164 subsection (3) shall become effective when issued by the
136| entitled to benefits under this chapter, must provide that the 165| department or 30 days after it an—epplicationfor—an FpEteR
137| election does not exceed exemption limits for officers provided 166| 1is received by the department, whichever occurs first. However,
138 in s. 440.02, and must certify that any employees of the 167 if an accident or occupational disease occurs less than 30 days
139| corporation whose officer elects an exemption are covered by 168| after the effective date of the insurance policy under which the
140| workers’ compensation insurance. Upon receipt of the notice of 169| payment of compensation is secured or the date the employer
141| the election to be exempt, receipt of all application fees, and 170 qualified as a self-insurer, such notice is effective as of
142| a determination by the department that the notice meets the 171 12:01 a.m. of the day following the date it is submitted maited
143| requirements of this subsection, the department shall issue a 172| to the department in—TFalitehassee.
144 certification of the election to the officer, unless the 173 (10) Each officer of a corporation who is actively engaged
145| department determines that the information contained in the 174 in the construction industry and who elects an exemption from
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this chapter shall maintain business records as specified by the
department by rule;—whiech—rul st —inelude—theprovision—that
o] N + ££2 g 4 N + ]

af rporation—with P fficer ngaged—in—th Astrgetion
t e + + f o P+ ot + £+ +ad
industrymustmaintain written statements—ofth mpted

££ 2 + o | 1 1 = 1 K 55N =IE 1 17
persens—affirmatively acknowledging ecach such individuat
exempt—status.

(11) Any corporate officer permitted by this chapter to
claim an exemption must be listed on the records of this state’s

Secretary of State, Division of Corporations, as a corporate

officer. Thedepartment—shall issuve a stop-work—erder—under
440 10 {7\ + + 3 h 1 il 1 +
440 yY—co—an rporation—wh e+ a—person—wh taims—&
N + + ££ et £ 1 £ +
b mpt—as—a rpora ffiecer but—wheo—fait r—refi
=] + 1 = 4 2 =] = g B + 2 + 1
produ he—deocuments—reqguired—under—thi vbseetion—+to—th
+ + T N 2 1 4 £4 + + 4

department—within busin days—after—the—reqy s—sad

Section 4. Paragraphs (d) and (e) of subsection (7) of
section 440.107, Florida Statutes, are amended to read:

440.107 Department powers to enforce employer compliance
with coverage requirements.—

(7)

(d)1. In addition to any penalty, stop-work order, or
injunction, the department shall assess against any employer who
has failed to secure the payment of compensation as required by
this chapter a penalty equal to 2 times the amount the employer
would have paid in premium when applying approved manual rates
to the employer’s payroll during periods for which it failed to
secure the payment of workers’ compensation required by this
chapter within the preceding 2-year period or $1,000, whichever

is greater.

a. For employers who have not been previously issued a
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stop-work order or order of penalty assessment, the department

must allow the employer to receive a credit for the initial
payment of the estimated annual workers’ compensation policy
premium, as determined by the carrier, to be applied to the
penalty. Before applying the credit to the penalty, the employer
must provide the department with documentation reflecting that
the employer has secured the payment of compensation pursuant to
s. 440.38 and proof of payment to the carrier. In order for the
department to apply a credit for an employer that has secured
workers’ compensation for leased employees by entering into an
employee leasing contract with a licensed employee leasing
company, the employer must provide the department with a written
confirmation, by a representative from the employee leasing
company, of the dollar or percentage amount attributable to the
initial estimated workers’ compensation expense for leased
employees, and proof of payment to the employee leasing company.

The credit may not be applied unless the employer provides the

documentation and proof of payment to the department within 28

days after service of the stop-work order or first order of

penalty assessment upon the employer.

b. For employers who have not been previously issued a

stop-work order or order of penalty assessment, the department

must reduce the final assessed penalty by 25 percent if the

employer has complied with administrative rules adopted pursuant

to subsection (5) and has provided such business records to the

department within 10 business days after the employer’s receipt

of the written request to produce business records.

c. The $1,000 penalty shall be assessed against the
employer even if the calculated penalty after the credit and 25
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233| percent reduction have has been applied is less than $1,000. 262| petition.
234 2. Any subsequent violation within 5 years after the most 263 (9) EXPERT MEDICAL ADVISORS.—
235| recent violation shall, in addition to the penalties set forth 264 (a) The department shall certify expert medical advisors in
236| 1in this subsection, be deemed a knowing act within the meaning 265| each specialty to assist the department and—theJudges—of
237 of s. 440.105. 266 mpensation—etaims within the advisor’s area of expertise as
238 (e) When an employer fails to provide business records 267 provided in this section. The department shall, in a manner
239| sufficient to enable the department to determine the employer’s 268| prescribed by rule, in certifying, recertifying, or decertifying
240| payroll for the period requested for the calculation of the 269| an expert medical advisor, consider the qualifications,
241| penalty provided in paragraph (d), for penalty calculation 270| training, impartiality, and commitment of the health care
242 purposes, the imputed weekly payroll for each employee, 271 provider to the provision of quality medical care at a
243 corporate officer, sole proprietor, or partner shall be the 272 reasonable cost. As a prerequisite for certification or
244 statewide average weekly wage as defined in s. 440.12(2) 273| recertification, the department shall require, at a minimum,
245 multiplied by 1.5 2. 274 that an expert medical advisor have specialized workers’
246 Section 5. Paragraph (a) of subsection (7) and paragraphs 275 compensation training or experience under the workers’
247 (a) and (f) of subsection (9) of section 440.13, Florida 276 compensation system of this state and board certification or
248 Statutes, are amended to read: 2717 board eligibility.
249 440.13 Medical services and supplies; penalty for 278 (f) If the department or a judge of compensation claims
250 wviolations; limitations.— 279| orders the services of an a—eertified expert medical advisor to
251 (7) UTILIZATION AND REIMBURSEMENT DISPUTES.— 280 resolve a dispute under this section, the party requesting such
252 (a) Any health care providery—earrier;—or—empltoyer who 281| examination must compensate the advisor for his or her time in
253| elects to contest the disallowance or adjustment of payment by a 282| accordance with a schedule adopted by the department. If the
254 carrier under subsection (6) must, within 45 days after receipt 283 employee prevails in a dispute as determined in an order by a
255| of notice of disallowance or adjustment of payment, petition the 284 judge of compensation claims based upon the expert medical
256| department to resolve the dispute. The petitioner must serve a 285| advisor’s findings, the employer or carrier shall pay for the
257 copy of the petition on the carrier and on all affected parties 286 costs of such expert medical advisor. If a judge of compensation
258| Dby certified mail. The petition must be accompanied by all 287 claims, upon his or her motion, finds that an expert medical
259| documents and records that support the allegations contained in 288| advisor is needed to resolve the dispute, the carrier must
260 the petition. Failure of a petitioner to submit such 289 compensate the advisor for his or her time in accordance with a
261| documentation to the department results in dismissal of the 290| schedule adopted by the department. The department may assess a
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291| penalty not to exceed $500 against any carrier that fails to 320| be canceled instanter upon filing a notice of cancellation with
292| timely compensate an advisor in accordance with this section. 321| the department and serving a copy thereof upon the employer in
293 Section 6. Subsection (3) of section 440.185, Florida 322 such manner as the department prescribes by rule. The department
294 Statutes, is amended to read: 323| may by rule prescribe the content of the notice of retroactive
295 440.185 Notice of injury or death; reports; penalties for 324 cancellation and specify the time, place, and manner in which
296| violations.— 325| the notice of cancellation is to be served.

297 (3 —Fn—addition—to—the reguirement £ subseetion{2y—th 326 Section 8. Paragraph (b) of subsection (2), paragraph (c)

298 mployver—shallrnotify the department—within 24 hours—by 327 of subsection (4), paragraph (c) of subsection (6), paragraphs

299 tetephon r—telegraphof any intury resulting indeaths 328 (c) and (d) of subsection (7), subsection (8), and paragraph (d)

300 How —Ehi peeial—rott shatt—reotbe reguiredwhen death 329 of subsection (9) of section 440.49, Florida Statutes, are

301 resutt doseguent—te—th vhmisston—teo—the department—of—a 330 amended to read:

302| previeus—report—of—the injury pursuant—= 2 o2 331 440.49 Limitation of liability for subsequent injury

303 Section 7. Subsection (3) of section 440.42, Florida 332 through Special Disability Trust Fund.—

304 Statutes, is amended to read: 333 (2) DEFINITIONS.—As used in this section, the term:

305 440.42 Insurance policies; liability.— 334 {b+—Preferredworker’ means o worker whoe—beean f—=

306 (3) No contract or policy of insurance issued by a carrier 335| permanent—impairment resulting frem = mpensabte—SRTur ¥

307 under this chapter shall expire or be canceled until at least 30 336 wpatieonral—disecase;—isunabletoreturato—th rkerl

308 days have elapsed after a notice of cancellation has been sent 337| regular—employment-

309 to the department and to the employer in accordance with the 338

310 provisions of s. 440.185(6) s+—446-385{#-. For cancellation due 339 In addition to the definitions contained in this subsection, the

311| to nonpayment of premium, the insurer shall mail notification to 340| department may by rule prescribe definitions that are necessary

312 the employer at least 10 days prior to the effective date of the 341 for the effective administration of this section.

313 cancellation. However, when duplicate or dual coverage exists by 342 (4) PERMANENT IMPAIRMENT OR PERMANENT TOTAL DISABILITY,

314 reason of two different carriers having issued policies of 343 TEMPORARY BENEFITS, MEDICAL BENEFITS, OR ATTENDANT CARE AFTER

315 insurance to the same employer securing the same liability, it 344 OTHER PHYSICAL IMPAIRMENT.—

316| shall be presumed that only that policy with the later effective 345 (c) Temporary compensation and medical benefits;

317| date shall be in force and that the earlier policy terminated 346| aggravation or acceleration of preexisting condition or

318| wupon the effective date of the latter. In the event that both 347 circumstantial causation.—If an employee who has a preexisting

319| policies carry the same effective date, one of the policies may 348| permanent physical impairment experiences an aggravation or
Page 11 of 16 Page 12 of 16
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acceleration of the preexisting permanent physical impairment as

a result of an injury or occupational disease arising out of and

in the course of her or his employment, or suffers an injury as

a result of a merger as defined in paragraph (2) (b) +2)+4e), the

employer shall provide all benefits provided by this chapter,

but, subject to the limitations specified in subsection

(7), the

employer shall be reimbursed by the Special Disability Trust

Fund created by subsection (9) for 50 percent of its payments

for temporary, medical, and attendant care benefits.

(6) EMPLOYER KNOWLEDGE, EFFECT ON REIMBURSEMENT.—

(c) An employer’s or carrier’s right to apportionment or

deduction pursuant to ss. 440.02(1), 440.15(5) (b), and

440.151 (1) (c) does not preclude reimbursement from such

fund,

except when the merger comes within the definition of paragraph

(2) (b) +2y+er and such apportionment or deduction relieves the

employer or carrier from providing the materially and

substantially greater permanent disability benefits otherwise

contemplated in those paragraphs.

(7) REIMBURSEMENT OF EMPLOYER.—

(c) A proof of claim must be filed on each notice of claim

on file as of June 30, 1997, within 1 year after July 1,

1997,

or the right to reimbursement of the claim shall be barred. A

notice of claim on file on or before June 30, 1997, may

be

withdrawn and refiled if, at the time refiled, the notice of

claim remains within the limitation period specified in

paragraph (a). Such refiling shall not toll, extend, or

otherwise alter in any way the limitation period applicable to

the withdrawn and subsequently refiled notice of claim. Eaeh
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fee—as—provided—inparagraph—{9+&)~= The Special Disability
Trust Fund shall, within 120 days after receipt of the proof of

claim, serve notice of the acceptance of the
reimbursement. This paragraph shall apply to
notwithstanding the provisions of subsection

(d) Eaeh—aets: £ elaimfiledor—refil

claim for
all claims
(12) .
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Section 9. Paragraph (b) of subsection (1) of section
440.50, Florida Statutes, is amended to read:

440.50 Workers’ Compensation Administration Trust Fund.—

(1)

(b) The department is authorized to transfer as a loan an
amount not in excess of $250,000 from such special fund to the
Special Disability Trust Fund established by s. 440.49(8) s+
4404549y, which amount shall be repaid to the said special fund
in annual payments equal to not less than 10 percent of moneys
received for the sweh Special Disability Trust Fund.

Section 10. Subsection (1) of section 440.52, Florida
Statutes, 1s amended to read:

440.52 Registration of insurance carriers; notice of
cancellation or expiration of policy; suspension or revocation
of authority.—

(1) Each insurance carrier who desires to write workers’
sgeh compensation insurance in compliance with this chapter

shall be required, before writing such insurance, to register
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hall bedeposited by the department in the fund ereated b
44856

Section 11. Subsection (2) of section 624.4626, Florida
Statutes, is amended to read:

624.4626 Electric cooperative self-insurance fund.—

(2) A self-insurance fund that meets the requirements of
this section is subject to the assessments set forth in ss.
440.49 (8) =s5+—440-45849), 440.51(1), and 624.4621(7), but is not
subject to any other provision of s. 624.4621 and is not
required to file any report with the department under s.
440.38(2) (b) which is uniquely required of group self-insurer
funds qualified under s. 624.4621.

Section 12. This act shall take effect October 1, 2016.
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Please see Section IX. for Additional Information:

COMMITTEE SUBSTITUTE - Substantial Changes

Summary:

CS/SB 1036 makes the following changes relating to automobile insurance:
Use of Rating Territories Contained Within a Single Zip-Code

e Allows motor vehicle insurance rates to be developed using rating territories contained
within a single zip code if:
o The rating territories incorporate sufficient loss and loss adjustment expense data to be
actuarially measurable and credible; and
o The Office of Insurance Regulation (OIR) determines that a rate filing using such rating
territories does not contain a rate or rate change that is excessive, inadequate, or unfairly
discriminatory.

Cancellation of Policies Issued by the Florida Automobile Joint Underwriting Association

e Allows the Florida Automobile Joint Underwriting Association (Auto JUA) to cancel
personal lines or commercial lines policies issued by the plan for nonpayment of premium if
a check is dishonored for any reason or any other form of payment is rejected or deemed
invalid. The cancellation may only occur within the first 60 days of the policy or binder;

e Prohibits an insured of the Auto JUA from cancelling a policy or binder within the first 90
days of its effective date unless the insured vehicle is totally destroyed, ownership of the
vehicle is transferred, or another policy is purchased covering the vehicle;
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Payment of Premium and Return of Unearned Premium

e Allows motor vehicle insurers to apply the unearned portion of premium to unpaid balances
of other policies with the same insurer or insurer group instead of returning the premium via
mail or electronic transfer.

e Specifies that motor vehicle insurance premiums may be paid in cash in the form of a draft or
drafts. Allows the insurer to impose an insufficient funds fee of up to $15 per occurrence if
specified methods of premium payments are declined for insufficient funds.

e Exempts policies paid via a recurring credit card or debit card agreement with the insurer
from the requirement that, prior to issuing or binding a motor vehicle insurance policy, the
insured must pay at least 2 months’ premium.

Personal Injury Protection (PIP)

e Exempts publicly traded corporations with $250 million or more in total annual sales in
health care services from the requirement to obtain health care clinic licensure as a condition
of qualifying for reimbursement under PIP coverage.

e Clarifies and updates references to billing requirements under PIP.

Preinsurance Inspection of Private Passenger Motor Vehicles

e Allows insurers to opt out of the preinsurance inspection requirements of the section for
private passenger motor vehicles. An insurer that opts out of the statutory preinsurance
inspection process must file a manual rule notifying the OIR that it is doing so, and may
establish its own preinsurance inspection program.

The effective date is July 1, 2016.
Il. Present Situation:
Zip Codes and Rating Territories for Motor Vehicle Insurance

Section 627.062, F.S., is Florida’s rating law. Among other requirements, it provides that
insurance rates cannot be excessive, inadequate, or unfairly discriminatory. Insurer rate filings
that comply with the law and are adequately supported by actuarial justification must be accepted
by the OIR. Pursuant to s. 627.0651, F.S., the use of a single zip code as a rating territory for
motor vehicle insurance rates is deemed unfairly discriminatory and is thus prohibited.

Cancellation of Florida Automobile Joint Underwriting Association Policies

Insurers! that offer motor vehicle insurance in the state must participate in the Auto JUA.2 The
Auto JUA exists to provide motor vehicle insurance to individuals who cannot obtain such
coverage in the voluntary insurance market. The Auto JUA distributes this risk among its
members. It is subject to various limitations regarding issuance and cancellation of coverage, and

1s. 624.03,F.S.
2s. 627.311, F.S.
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provision of premium credits/discounts to protect its solvency, the coverage of its insureds, and
to avoid Auto JUA policies being competitive with the voluntary market.

Motor vehicle insurers, including the Auto JUA, are limited regarding the cancellation of
insurance policies.® An insurer may not cancel a policy within 60 days of the effective date of the
policy, except for non-payment of premium.*

Return of Unearned Premium upon Cancellation of Motor Vehicle Insurance

Section 627.7283, F.S., requires insurers to mail or electronically transfer the unearned portion of
any premium paid on a motor vehicle insurance policy. If the insured cancels the policy, the
insurer must return the unearned premium within 30 days upon the later of the policy
cancellation or the receipt of notice of policy cancellation. If the insurer cancels the policy, the
unearned premium must be returned within 15 days of the effective date of the policy
cancellation.

Requirement to Initially Pay 2 Months’ Premium before Issuance of Private Passenger
Motor Vehicle Insurance

Before a policy of private passenger motor vehicle insurance may be initially issued or bound,

S. 627.7295(7), F.S., requires the insurer or insurance agent to collect 2 months’ premium from

the insured before the effective date of the policy. This requirement does not apply:

e To policy renewals or replacement policies issued by the same insurer group;

e Toan insurer that issues private passenger motor vehicle insurance policies primarily to
active duty or former personnel or their dependents;

e If all policy payments are paid pursuant to a payroll deduction plan or an automatic
electronic funds transfer payment from the policyholder;

o If all policy payments are paid pursuant to an automatic electronic funds transfer payment
plan from an agent, a managing general agent, or a premium finance company if the policy
includes Personal Injury Protection (PIP) insurance, property damage liability coverage of at
least $10,000, and bodily injury liability coverage of at least $10,000 per person and $20,000
per accident; or

e Ifthe insured had a policy in effect for at least 6 months, the insured’s agent is terminated by
the insurer that issued the policy; and the insured obtains coverage on the policy’s renewal
date with a new company through the terminated agent.

Personal Injury Protection Insurance — Billings for Medical Services

Florida’s Motor Vehicle No-Fault Law (the “No-Fault Law”)® requires motorists to carry
personal injury protection (PIP) coverage. Personal injury protection coverage provides $10,000
in medical and disability benefits and a $5,000 death benefit. Medical benefits are limited to
$2,500 if the injured person is determined to not have an emergency medical condition.” The
purpose of the No-Fault Law is to provide for medical, surgical, funeral, and disability insurance

3ss. 627.7295 and 627.728, F.S.
4s. 627.7295(4), F.S.

5ss. 627.730-627.7405, F.S.

6s. 627.736(1), F.S.

7s. 627.736(1)(a)4., F.S.
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benefits without regard to fault. In return for assuring payment of these benefits, the No-Fault
Law provides limitations on the right to bring lawsuits arising from motor vehicle accidents.®

Section 627.736(5)(d), F.S., requires all statements and bills for medical services reimbursable
by PIP to be submitted according to specified criteria. The billings must be on properly
completed Centers for Medicare and Medicaid Services (CMS) 1500 forms, UB 92 forms, or any
other standard form approved by the OIR or adopted by the Financial Services Commission.
Billings must, to the extent applicable, follow the Physicians’ Current Procedural Terminology
(CPT)® or Healthcare Correct Procedural Coding System (HCPCS)*° or the International
Classification of Diseases!! (ICD-9). Though the No-Fault Law requires use of the ICD-9, the
current updated version is the ICD-10.%2

Personal Injury Protection Insurance —Health Care Clinic Licensure

The No-Fault Law requires entities that seek reimbursement under PIP coverage to obtain
licensure under the Health Care Clinic Act®®, unless exempt from this requirement. The purpose
of the Health Care Clinic Act is to provide for the licensure, establishment, and enforcement of
basic standards for health care clinics and to provide administrative oversight by the AHCA.*4
The exemptions include:
e Hospitals licensed under ch. 395, F.S.
e Ambulatory surgical cetners licensed under ch. 395, F.S.
e An entity that wholly owns or is wholly owned by a hospital licensed under ch. 395, F.S.
e An entity that is a clinical facility affiliated with an accredited medical school at which
training is provided for medical students, residents, or fellows.
e Entities wholly owned by:
o Physicians licensed under ch. 458, F.S., or ch. 459, F.S.;
o Dentists licensed under ch. 466, F.S.;
o Chiropractic physicians licensed under ch. 460;
e An entity certified under 42 C.F.R. part 485, subpart H (entities qualified under Medicare to
provide outpatient physical therapy and speech pathology services).

Preinsurance Inspection of Private Passenger Motor Vehicles

Section 627.744, F.S., requires insurers to perform preinsurance inspections of private passenger
motor vehicles. It also provides various exemptions from the required preinsurance inspection,

8s. 627.737,F.S.

° The American Medical Association CPT codes, provide standardized nomenclature used to report medical procedures and
services. See American Medical Association, About CPT®, http://www.ama-assn.org/ama/pub/physician-resources/solutions-
managing-your-practice/coding-billing-insurance/cpt/about-cpt.page (last visited Jan. 22, 2016).

10 The HCPCS contains codes for products, supplies, and services not included in CPT codes such as durable medical
equipment, prosthetics, orthotics, and supplies when used outside a physician’s office. See Centers for Medicaid & Medicare
Services, HCPCS — General Information HCPCS Background Information,
https://www.cms.gov/medicare/coding/medhcpesgeninfo/index.html (last visited Jan. 22, 2016).

11 The ICD classifies diseases and other health problems and is used by health care providers and insurers.

12 World Health Organization, International Classification of Diseases (ICD), http://www.who.int/classifications/icd/en/
(Last visited Jan. 22, 2016).

13 Sections 400.990 — 400.995, F.S.

14 Section 400.990, F.S.
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including for new, unused motor vehicles “purchased” from a licensed motor vehicle dealer or
leasing company when the insurer is provided with the bill of sale, buyer’s order, or copy of the
title and certain other documentation.

Despite the exemptions, an insurer may require a preinsurance inspection of any motor vehicle as
a condition of issuance of physical damage coverage. Physical damage coverage may not be
suspended during the policy period due to the applicant’s failure to provide the required
documents. However, claim payments are conditioned upon and are not payable until the
required documents are received by the insurer. Applicants for insurance may be required to pay
the cost of the preinsurance inspection, not to exceed $5.

Effect of Proposed Changes:
Use of Rating Territories Contained Within a Single Zip-Code

Section 1 amends s. 627.0651, F.S., to allow motor vehicle insurance rates to be developed using

rating territories contained within a single zip code if:

e The rating territories incorporate sufficient loss and loss adjustment expense data to be
actuarially measurable and credible; and

e The Office of Insurance Regulation (OIR) determines that a rate filing using such rating
territories does not contain a rate or rate change that is excessive, inadequate, or unfairly
discriminatory.

Florida Automobile Joint Underwriting Association Policies — Cancellation for Non-
Payment of Premium

Section 2 amends s. 627.311(3), F.S., to allow the Florida Automobile Joint Underwriting
Association to cancel personal or commercial lines policies issued by the plan for nonpayment of
premium if a check is dishonored for any reason or any other form of payment is rejected or
deemed invalid. The cancellation may only occur within the first 60 days of the policy or binder.
The bill prohibits the insured of the Association from cancelling a policy or binder within the
first 90 days of its effective date except if the insured motor vehicle is totally destroyed,
ownership of the vehicle is transferred, or after the purchase of another policy or binder covering
the motor vehicle.

Motor Vehicle Insurance — Return of Unearned Premium upon Cancellation

Section 3 amends s. 627.7283, F.S., which sets the requirements for insurers to return unearned
premium to policyholders when insurance policies are cancelled by the insured or insurer. The
bill allows motor vehicle insurers to apply the unearned portion of premium to unpaid balances
of other policies with the same insurer or insurer group instead of returning the premium via mail
or electronic transfer.

Motor Vehicle Insurance — Methods of Premium Payment

Section 4 amends s. 627.7295, F.S., to exempt policies paid via a recurring credit card or debit
card agreement with the insurer from the requirement that, prior to issuing or binding a motor
vehicle insurance policy, the insured must pay at least 2 months’ premium.
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The bill also authorizes premiums to be paid in cash in the form of a draft or drafts. The bill
allows the insurer to impose an insufficient funds fee of up to $15 per occurrence if a payment
via draft made by debit card, credit card, or automatic electronic funds transfer is returned,
declined, or cannot be processed due to insufficient funds.

Personal Injury Protection

Section 5 amends s. 627.736(5)(d), F.S., to clarify that billings under the Motor Vehicle No-
Fault law must follow the Physicians Current Procedural Terminology (CPT), the Healthcare
Common Procedure Coding System in effect for the year in which services are rendered, and the
International Classification of Diseases (ICD) adopted by the United States Department of
Health and Human Services for the year in which services are rendered. Compliance with all
three standardizes PIP billings and facilitates the timely adjustment and payment of benefits. The
bill will require compliance with the current version of the ICD, the ICD-10.

The bill also exempts publicly traded corporations with $250 million or more in total annual
sales in health care services from the requirement to obtain health care clinic licensure as a
condition of qualifying for reimbursement under PIP coverage.

Insurer Opt-out of Statutory Preinsurance Inspection

Section 6 amends s. 627.744, F.S., to allow insurers to opt out of the preinsurance inspection
requirements of the section for private passenger motor vehicles. An insurer that opts out of the
statutory preinsurance inspection process must file a manual rule notifying the OIR that it is
doing so, and may establish its own preinsurance inspection program.

Effective Date
Section 7 provides an effective date of July 1, 2016.
Constitutional Issues:

A. Municipality/County Mandates Restrictions:

None.

B. Public Records/Open Meetings Issues:
None.

C. Trust Funds Restrictions:

None.



BILL: CS/SB 1036 Page 7

V.

VI.

VII.

VIII.

Fiscal Impact Statement:

A. Tax/Fee Issues:
None.
B. Private Sector Impact:

Policyholders of motor vehicle insurance will be subject to an insufficient funds fee of up
to $15 if payment by debit card, credit card, or automatic electronic funds transfer is
returned, declined, or cannot be processed because of insufficient funds.

C. Government Sector Impact:
None.
Technical Deficiencies:

The bill authorizes the payment of motor vehicle insurance premiums via cash by draft.
However, s. 627.4035, F.S., currently allows payment by cash, check, debit card, credit card and
electronic funds transfer. It is unclear what additional methods are captured by the bill. The $15
insufficient funds fee authorized by the bill only applies to debit card, credit card, or automatic
electronic funds transfer, all of which are currently available methods of payment under

S. 627.4035, F.S., and thus would not apply to the additional methods of “draft” payment, if any,
that are authorized by the bill.

Related Issues:
None.
Statutes Affected:

This bill substantially amends the following sections of the Florida Statutes: 627.0651, 627.311,
627.7283, 627.7295, 627.736, and 627.744.

Additional Information:

A. Committee Substitute — Statement of Substantial Changes:
(Summarizing differences between the Committee Substitute and the prior version of the bill.)

CS by Banking and Insurance January 26, 2016:

The CS:

¢ Allows motor vehicle insurance rates to be developed using rating territories
contained within a single zip code if specified requirements are met;

e Specifies that motor vehicle insurance premiums may be paid in cash in the form of a
draft or drafts. Allows the insurer to impose an insufficient funds fee of up to $15 per
occurrence if specified methods of premium payments are declined for insufficient
funds;
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e Exempts publicly traded corporations with $250 million or more in total annual sales
in health care services from the requirement to obtain health care clinic licensure as a
condition of qualifying for reimbursement under PIP coverage.

B. Amendments:

None.

This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate.
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T

LEGISLATIVE ACTION
Senate . House
Comm: RCS
01/27/2016

The Committee on Banking and Insurance (Richter) recommended the

following:
Senate Amendment (with title amendment)

Before line 36
insert:

Section 1. Subsection (8) of section 627.0651, Florida
Statutes, 1is amended to read:

627.0651 Making and use of rates for motor vehicle
insurance.—

(8) Rates are not unfairly discriminatory if averaged
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T

broadly among members of a group; nor are rates unfairly
discriminatory even though they are lower than rates for
nonmembers of the group. However, such rates are unfairly
discriminatory if they are not actuarially measurable and
credible and sufficiently related to actual or expected loss and
expense experience of the group so as to assure that nonmembers
of the group are not unfairly discriminated against. Use of a
single United States Postal Service zip code as a rating

territory shall be deemed unfairly discriminatory unless filed

pursuant to paragraph (1) (a) and the territory incorporates

sufficient actual or expected loss and loss adjustment expense

experience so as to be actuarially measurable and credible. The

office shall ensure that any rate filing resulting from the use

of a single zip code as a rating territory does not contain a

rate or rate change that is excessive, inadequate, or unfairly

discriminatory.

================= T ] TLE A MEDNDDMENT ================

And the title is amended as follows:
Delete line 2

and insert:
An act relating to automobile insurance; amending s.
627.0651, F.S.; providing an exception to a provision
that deems use of a single zip code as a rating
territory for insurance rates to be unfairly
discriminatory; requiring the Office of Insurance
Regulation to ensure that rates or rate changes
contained in certain rate filings are not excessive,

inadequate, or unfairly discriminatory; amending s.

Page 2 of 2
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LEGISLATIVE ACTION
Senate . House
Comm: RCS
01/27/2016

The Committee on Banking and Insurance (Richter) recommended the

following:
Senate Amendment (with directory and title amendments)
Delete lines 154 - 217

and insert:

(9) (a) In addition to the methods provided in s.

627.4035(1), the premiums for motor vehicle insurance contracts

issued in this state or covering risk located in this state may

be paid in cash in the form of a draft or drafts.

(b) If a payment of premium under this subsection by debit

card, credit card, or automatic electronic funds transfer is

Page 1 of 5
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11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39

Florida Senate - 2016 COMMITTEE AMENDMENT
Bill No. SB 1036

[ INTRRNIEN =<

returned or declined or cannot be processed due to insufficient

funds, the insurer may impose an insufficient funds fee of up to

$15 per occurrence pursuant to the policy terms.

Section 1. Paragraphs (d) and (h) of subsection (5) of
section 627.736, Florida Statutes, are amended to read:

627.736 Required personal injury protection benefits;
exclusions; priority; claims.—

(5) CHARGES FOR TREATMENT OF INJURED PERSONS.-—

(d) All statements and bills for medical services rendered
by a physician, hospital, clinic, or other person or institution
shall be submitted to the insurer on a properly completed
Centers for Medicare and Medicaid Services (CMS) 1500 form, UB
92 forms, or any other standard form approved by the office and
¥ adopted by the commission for purposes of this paragraph. All
billings for such services rendered by providers must, to the

extent applicable, comply with the CMS 1500 form instructions,

the American Medical Association CPT Editorial Panel, and the

Healthcare Common Procedure Coding System (HCPCS); and must

follow the Physicians’ Current Procedural Terminology (CPT), the

HCPCS in effect for the year in which services are rendered, and

the International Classification of Diseases (ICD) adopted by

the United States Department of Health and Human Services for

the service year in which the services, supplies, or care 1is

rendered as described in subparagraph (a)2. fellew—the
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[NERTIINY 2o
hospitals, must include on the applicable claim form the

professional license number of the provider in the line or space
provided for “Signature of Physician or Supplier, Including
Degrees or Credentials.” In determining compliance with
applicable CPT and HCPCS coding, guidance shall be provided by
v—CPT} or the
System—HCPCS)» in effect
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for the year in which services were rendered,

Inspector General, Physicians Compliance Guidelines, and other
authoritative treatises designated by rule by the Agency for
Health Care Administration. A statement of medical services may

not include charges for medical services of a person or entity

that performed such services
licenses required to perform
(4) (o),

furnished with notice of the

paragraph an insurer

without possessing the valid
such services. For purposes of
is not considered to have been

amount of covered loss or medical

bills due unless the statements or bills comply with this
paragraph and are properly completed in their entirety as to all
material provisions, with all relevant information being
provided therein.

(h) As provided in s. 400.9905, an entity excluded from the
definition of a clinic shall be deemed a clinic and must be
licensed under part X of chapter 400 in order to receive
627.730-627.7405.

licensing requirement does not apply to:

reimbursement under ss. However, this
1. An entity wholly owned by a physician licensed under
458 or chapter 459,

child,

chapter or by the physician and the spouse,

parent, or sibling of the physician;

2. An entity wholly owned by a dentist licensed under
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chapter 466, or by the dentist and the spouse, parent, child, or
sibling of the dentist;

3. An entity wholly owned by a chiropractic physician
licensed under chapter 460, or by the chiropractic physician and
the spouse, parent, child, or sibling of the chiropractic
physician;

4. A hospital or ambulatory surgical center licensed under
chapter 395;

5. An entity that wholly owns or is wholly owned, directly
or indirectly, by a hospital or hospitals licensed under chapter
395;

6. An entity that is a clinical facility affiliated with an
accredited medical school at which training is provided for
medical students, residents, or fellows; e¥

7. An entity that is certified under 42 C.F.R. part 485,
subpart H; or

8. An entity that is owned by a publicly traded

corporation, either directly or indirectly through its

subsidiaries, that has $250 million or more in total annual

sales of health care services provided by licensed health care

practitioners, if one or more of the persons responsible for the

operations of the entity are health care practitioners who are

licensed in this state and are responsible for supervising the

business activities of the entity and the entity’s compliance

with state law for purposes of this section.

====== DI RECTORY CLAUSE AMENDMENT ======

And the directory clause is amended as follows:
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Delete line 115
and insert:
Statutes, 1s amended, and a new subsection (9) 1s added to that

section, to read:

================= T ] TLE A MEDNDDMENT ================

And the title is amended as follows:
Delete lines 17 - 26

and insert:
payments; authorizing an additional form of payment
for certain motor vehicle insurance contract premiums;
authorizing an insurer to impose a specified
insufficient funds fee under certain circumstances;
amending s. 627.736, F.S.; requiring that a certain
standard form be approved by the office and adopted by
the Financial Services Commission, rather than
approved by the office or adopted by the commission;
revising standards for compliance for specified
billings for medical services; adding a specified
entity to a list of entities that are not required to
be licensed as a clinic to receive reimbursement under

the Florida Motor Vehicle No-Fault Law;
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By Senator Brandes

22-00805D-16 20161036

A bill to be entitled
An act relating to automobile insurance; amending s.
627.311, F.S.; authorizing the Florida Automobile
Joint Underwriting Association and a joint
underwriting plan approved by the Office of Insurance
Regulation to cancel personal lines or commercial
policies within a specified time for nonpayment of
premium due to certain reasons; prohibiting an insured
from cancelling a policy or binder within a specified
time except under certain conditions; amending s.
627.7283, F.S.; authorizing an insured who cancels a
policy to apply the unearned portion of any premium
paid to unpaid balances of other policies with the
same insurer or insurer group; amending s. 627.7295,
F.S.; updating applicability language to include a
reference to recurring credit card or debit card
payments; amending s. 627.736, F.S.; requiring that a
certain standard form be approved by the office and
adopted by the Financial Services Commission, rather
than approved by the office or adopted by the
commission; revising standards for compliance for
specified billings for medical services; amending s.
627.739, F.S.; revising applicability; providing a
limitation to an amount of expenses and losses
applicable to a deductible related to personal injury
protection benefits under a certain condition;
amending s. 627.744, F.S.; authorizing an insurer to
opt out of the preinsurance inspection of private

passenger motor vehicles and to establish its own
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preinsurance inspection program if it files a certain
manual rule with the office; providing an effective

date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Paragraph (m) is added to subsection (3) of
section 627.311, Florida Statutes, to read:

627.311 Joint underwriters and joint reinsurers; public
records and public meetings exemptions.—

(3) The office may, after consultation with insurers
licensed to write automobile insurance in this state, approve a
joint underwriting plan for purposes of equitable apportionment
or sharing among insurers of automobile liability insurance and
other motor vehicle insurance, as an alternate to the plan
required in s. 627.351(1). All insurers authorized to write
automobile insurance in this state shall subscribe to the plan
and participate therein. The plan shall be subject to continuous
review by the office which may at any time disapprove the entire
plan or any part thereof if it determines that conditions have
changed since prior approval and that in view of the purposes of
the plan changes are warranted. Any disapproval by the office
shall be subject to the provisions of chapter 120. The Florida
Automobile Joint Underwriting Association is created under the
plan. The plan and the association:

(m) May cancel personal lines or commercial policies issued

by the plan within the first 60 days after the effective date of

the policy or binder for nonpayment of premium if the check

issued for payment of the premium is dishonored for any reason

Page 2 of 11

CODING: Words strieken are deletions; words underlined are additions.




59
60
61
62
63
64
65
66
67
68
69
70
71
72
73
74
75
76
77
78
79
80
81
82
83
84
85
86
87

Florida Senate - 2016 SB 1036

22-00805D-16

or if any other form of payment is rejected or deemed invalid.

An insured may not cancel a policy or binder within the first 90

20161036

days after its effective date, or within a lesser period as

required by the plan, except:

1. Upon total destruction of the insured motor vehicle;

2. Upon transfer of ownership of the insured motor vehicle;

3. After purchase of another policy or binder covering the

motor vehicle that was covered under the policy being canceled.

Section 2. Section 627.7283, Florida Statutes, is amended
to read:

627.7283 Cancellation; return of unearned premium.-—

(1) If the insured cancels a policy of motor vehicle
insurance, the insurer must mail or electronically transfer the
unearned portion of any premium paid within 30 days after the
effective date of the policy cancellation or receipt of notice
or request for cancellation, whichever is later. This
requirement applies to a cancellation initiated by an insured

for any reason. However, the insured may apply the unearned

portion of any premium paid to unpaid balances of other policies

with the same insurer or insurer group.

(2) If an insurer cancels a policy of motor vehicle
insurance, the insurer must mail or electronically transfer the
unearned premium portion of any premium within 15 days after the

effective date of the policy cancellation. However, the insured

may apply the unearned portion of any premium paid to unpaid

balances of other policies with the same insurer or insurer

group.

(3) If the unearned premium is not mailed, ex
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electronically transferred, or applied to the unpaid balance of

20161036

other policies within the applicable period, the insurer must
pay to the insured 8 percent interest on the amount due. If the
unearned premium is not mailed or electronically transferred
within 45 days after the applicable period, the insured may
bring an action against the insurer pursuant to s. 624.155.

(4) If the insured cancels, the insurer may retain up to 10
percent of the unearned premium and must refund at least 90
percent of the unearned premium. If the insurer cancels, the
insurer must refund 100 percent of the unearned premium.
Cancellation is without prejudice to any claim originating prior
to the effective date of the cancellation. For purposes of this
section, unearned premiums must be computed on a pro rata basis.

(5) The insurer must refund 100 percent of the unearned
premium if the insured is a servicemember, as defined in s.
250.01, who cancels because he or she is called to active duty
or transferred by the United States Armed Forces to a location
where the insurance is not required. The insurer may require a
servicemember to submit either a copy of the official military
orders or a written verification signed by the servicemember’s
commanding officer to support the refund authorized under this
subsection. If the insurer cancels, the insurer must refund 100
percent of the unearned premium. Cancellation is without
prejudice to any claim originating prior to the effective date
of the cancellation. For purposes of this section, unearned
premiums must be computed on a pro rata basis.

Section 3. Subsection (7) of section 627.7295, Florida
Statutes, is amended to read:

627.7295 Motor vehicle insurance contracts.—
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(7) A policy of private passenger motor vehicle insurance
or a binder for such a policy may be initially issued in this
state only if, before the effective date of such binder or
policy, the insurer or agent has collected from the insured an
amount equal to 2 months’ premium. An insurer, agent, or premium
finance company may not, directly or indirectly, take any action
resulting in the insured having paid from the insured’s own
funds an amount less than the 2 months’ premium required by this
subsection. This subsection applies without regard to whether
the premium is financed by a premium finance company or is paid
pursuant to a periodic payment plan of an insurer or an
insurance agent. This subsection does not apply if an insured or
member of the insured’s family is renewing or replacing a policy
or a binder for such policy written by the same insurer or a
member of the same insurer group. This subsection does not apply
to an insurer that issues private passenger motor vehicle
coverage primarily to active duty or former military personnel
or their dependents. This subsection does not apply if all
policy payments are paid pursuant to a payroll deduction plan,
o¥ an automatic electronic funds transfer payment plan from the

policyholder, or a recurring credit card or debit card agreement

with the insurer. This subsection and subsection (4) do not
apply if all policy payments to an insurer are paid pursuant to
an automatic electronic funds transfer payment plan from an
agent, a managing general agent, or a premium finance company
and if the policy includes, at a minimum, personal injury
protection pursuant to ss. 627.730-627.7405; motor vehicle
property damage liability pursuant to s. 627.7275; and bodily
injury liability in at least the amount of $10,000 because of
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bodily injury to, or death of, one person in any one accident

and in the amount of $20,000 because of bodily injury to,

or

death of, two or more persons in any one accident. This
subsection and subsection (4) do not apply if an insured has had
a policy in effect for at least 6 months, the insured’s agent is
terminated by the insurer that issued the policy, and the
insured obtains coverage on the policy’s renewal date with a new
company through the terminated agent.

Section 4. Paragraph (d) of subsection (5) of section
627.736, Florida Statutes, is amended to read:

627.736 Required personal injury protection benefits;
exclusions; priority; claims.—

(5) CHARGES FOR TREATMENT OF INJURED PERSONS.—

(d) All statements and bills for medical services rendered
by a physician, hospital, clinic, or other person or institution
shall be submitted to the insurer on a properly completed
Centers for Medicare and Medicaid Services (CMS) 1500 form, UB
92 forms, or any other standard form approved by the office and
or adopted by the commission for purposes of this paragraph. All
billings for such services rendered by providers must, to the

extent applicable, comply with the CMS 1500 form instructions,

the American Medical Association CPT Editorial Panel, and the

Healthcare Common Procedure Coding System (HCPCS); and must

follow the Physicians’ Current Procedural Terminology (CPT), the

HCPCS in effect for the year in which services are rendered, and
the International Classification of Diseases (ICD) adopted by
the United States Department of Health and Human Services for
the year in which services are rendered felltew—the Physiecian
wrrent—Pr durat—TFerminotogy {(CPT)—or Healthear rreet
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hospitals, must include on the applicable claim form the
professional license number of the provider in the line or space
provided for “Signature of Physician or Supplier, Including

’

Degrees or Credentials.” In determining compliance with
applicable CPT and HCPCS coding, guidance shall be provided by

the Physicians! Current—Pr durat—Ferminotogy—CPT) or the

Healtheare CorreetPr duralt ding—System—{(HCPCS) in effect
for the year in which services were rendered, the Office of the
Inspector General, Physicians Compliance Guidelines, and other
authoritative treatises designated by rule by the Agency for
Health Care Administration. A statement of medical services may
not include charges for medical services of a person or entity
that performed such services without possessing the valid
licenses required to perform such services. For purposes of
paragraph (4) (b), an insurer is not considered to have been
furnished with notice of the amount of covered loss or medical
bills due unless the statements or bills comply with this
paragraph and are properly completed in their entirety as to all
material provisions, with all relevant information being
provided therein.

Section 5. Subsection (2) of section 627.739, Florida
Statutes, 1s amended to read:

627.739 Personal injury protection; optional limitations;
deductibles.—

(2) Insurers shall offer to each applicant and to each
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deductible amount must be applied to 100 percent of the expenses
and losses covered under personal injury protection benefits
coverage issued pursuant to deseribed—in s. 627.736. If an

insurer has elected to apply the schedule of maximum charges

authorized under this chapter, the amount of expenses and losses

applicable to the deductible will be limited to 100 percent of

such authorized reimpursement limitations or fee schedules.

After the deductible is met, each insured is eligible to receive
up to $10,000 in total benefits described in s. 627.736(1).
However, this subsection shall not be applied to reduce the
amount of any benefits received in accordance with s.
627.736(1) (c) .

Section 6. Section 627.744, Florida Statutes, is amended to
read:

627.744 Reefgired Preinsurance inspection of private
passenger motor vehicles.—

(1) A private passenger motor vehicle insurance policy
providing physical damage coverage, including collision or
comprehensive coverage, may not be issued in this state unless
the insurer has inspected the motor vehicle in accordance with

this section or has opted out of the inspection under this

section. An insurer opting out of the inspection must file a

manual rule with the office indicating that the insurer will not

be participating in the inspection program under this section

and will not require the preinsurance inspection of its

insureds’ motor vehicles. An insurer that files such a manual

rule with the office may establish its own preinsurance
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inspection program.

(2) This section does not apply:

(a) To a policy for a policyholder who has been insured for
2 years or longer, without interruption, under a private
passenger motor vehicle policy that provides physical damage
coverage for any vehicle if the agent of the insurer verifies
the previous coverage.

(b) To a new, unused motor vehicle purchased or leased from
a licensed motor vehicle dealer or leasing company. The insurer
may require:

1. A bill of sale, buyer’s order, or lease agreement that
contains a full description of the motor wvehicle; or

2. A copy of the title or registration that establishes
transfer of ownership from the dealer or leasing company to the

customer and a copy of the window sticker.

For the purposes of this paragraph, the physical damage coverage
on the motor vehicle may not be suspended during the term of the
policy due to the applicant’s failure to provide or the
insurer’s option not to require the documents. However, if the
insurer requires a document under this paragraph at the time the
policy is issued, payment of a claim may be conditioned upon the
receipt by the insurer of the required documents, and no
physical damage loss occurring after the effective date of the
coverage may be payable until the documents are provided to the
insurer.

(c) To a temporary substitute motor vehicle.

(d) To a motor vehicle which is leased for less than 6

months, i1f the insurer receives the lease or rental agreement
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containing a description of the leased motor vehicle, including
its condition. Payment of a physical damage claim is conditioned
upon receipt of the lease or rental agreement.

(e) To a vehicle that is 10 years old or older, as
determined by reference to the model year.

(f) To any renewal policy.

(g) To a motor vehicle policy issued in a county with a
1988 estimated population of less than 500,000.

(h) To any other vehicle or policy exempted by rule of the
commission. The commission may base a rule under this paragraph
only on a determination that the likelihood of a fraudulent
physical damage claim is remote or that the inspection would
cause a serious hardship to the insurer or the applicant.

(1) When the insurer’s authorized inspection service has no
inspection facility either in the municipality in which the
automobile is principally garaged or within 10 miles of such
municipality.

(j) When the insured vehicle is insured under a
commercially rated policy that insures five or more vehicles.

(k) When an insurance producer is transferring a book of
business from one insurer to another.

(1) When an individual insured’s coverage is being
transferred and initiated by a producer to a new insurer.

(3) This subsection does not prohibit an insurer from
requiring a preinsurance inspection of any motor vehicle as a
condition of issuance of physical damage coverage.

(4) The inspection required by this section shall be
provided by the insurer or by a person or organization

authorized by the insurer. The applicant may be required to pay
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the cost of the inspection, not to exceed $5. The inspection
shall be recorded on a form prescribed by the commission, and
the form or a copy shall be retained by the insurer with its
policy records for the insured. The insurer shall provide a copy
of the form to the insured upon request. Any inspection fee paid
directly by the applicant may not be considered part of the
premium. However, an insurer that provides the inspection at no
cost to the applicant may include the expense of the inspection
within a rate filing.

(5) The inspection shall include at least the following:

(a) Taking a physical imprint of the vehicle identification
number of the vehicle or otherwise recording the vehicle
identification number in a manner prescribed by the commission.

(b) Recording the presence of accessories required by the
commission to be recorded.

(c) Recording the locations of and a description of
existing damage to the vehicle.

(6) An insurer may defer an inspection for 30 calendar days
following the effective date of coverage for a new policy, but
not for a renewal policy, and for additional or replacement
vehicles to an existing policy, if an inspection at the time of
the request for coverage would create a serious inconvenience
for the applicant and such hardship is documented in the
insured’s policy record.

(7) The commission may, by rule, establish such procedures
and notice requirements that it finds necessary to implement
this section.

Section 7. This act shall take effect July 1, 2016.
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Committee Agenda Request

To: Senator Lizbeth Benacquisto, Chair
Committee on Banking and Insurance

Subject: Committee Agenda Request

Date: December 18, 2015

| respectfully request that Senate Bill #1036, relating to Automobile Insurance, be placed on
the:

X committee agenda at your earliest possible convenience.

[] next committee agenda.

Senator Jeff Brandes
Florida Senate, District 22

File signed original with committee office S-020 (03/2004)
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The Florida Senate

BILL ANALYSIS AND FISCAL IMPACT STATEMENT

(This document is based on the provisions contained in the legislation as of the latest date listed below.)

Prepared By: The Professional Staff of the Committee on Banking and Insurance

BILL:

CS/SB 1120

INTRODUCER:  Banking and Insurance Committee and Senator Abruzzo

SUBJECT: Motor Vehicle Service Agreement Companies
DATE: January 27, 2016 REVISED:
ANALYST STAFF DIRECTOR REFERENCE ACTION
1. Matiyow Knudson Bl Fav/CS
2. CM
3. RC

Please see Section IX. for Additional Information:

COMMITTEE SUBSTITUTE - Substantial Changes

Summary:

CS/SB 1120 allows motor vehicle service agreements to warrant the following:

e The replacement of tires or wheels on a motor vehicle damaged as a result of encountering a
road hazard.

e The replacement of a motor vehicle key or key fob.

The bill also clarifies that an “additive product” does not include a product applied to the exterior
or interior surface of a motor vehicle to protect the appearance of the motor vehicle.

The effective date of the bill is July 1, 2016.
Present Situation:

Chapter 634, F.S., governs the regulation of warranty associations. Warranty associations include
motor vehicle service agreement companies,! home warranty associations,? and service warranty
associations.® Each type of warranty association product is governed by applicable provisions of
ch. 631, F.S., and is exempt from all other provisions of the Florida Insurance Code unless
otherwise specified.*

1s.634.011, F.S.
25.634.301, F.S.
35.634.401, F.S.
4 ss. 634.023, 634.3025, and 634.4025, F.S.
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Motor vehicle service agreements are defined as indemnifying the service agreement holder
(owner) of the motor vehicle listed on the service agreement from losses caused by the failure or
improper function of any mechanical or other component part arising out of the ownership,
operation, and use of the motor vehicle.® Included in the definition are agreements that provide
for coverage issued in conjunction with an additive product applied to the motor vehicle,
payment of vehicle protection expenses, and payment for paintless dent-removal services.

While a motor vehicle service agreement is not considered a traditional insurance product, it
protects purchasers from future risks and associated costs. In Florida, motor vehicle service
agreements are regulated by the Office of Insurance Regulation (OIR). The OIR’s regulatory
authority of warranty associations includes disapproval of noncompliant forms,® investigation of
complaints,” and monitoring of reserve requirements,® among other duties. The OIR is not,
however, required to approve rates for such warranties.

Effect of Proposed Changes:

The bill allows motor vehicle service agreements to warrant the following:

e The replacement of tires or wheels on a motor vehicle damaged as a result of encountering a
“road hazard.” The bill defines “road hazard” to mean a danger that is encountered while
operating a motor vehicle, which includes but is not limited to, potholes, rocks, wood debris,
metal parts, glass, plastic, curbs, and composite scraps. Road hazard specifically does not
include any damage caused by collision with another vehicle, vandalism, or other causes
usually covered under the comprehensive or collision coverages provided by an automobile
physical damage policy.

e The replacement of a motor vehicle key or key fob if the key or key fob is inoperable, lost, or
stolen.

The bill also:

o Clarifies that an “additive product” does not include a product applied to the exterior or
interior surface of a motor vehicle to protect the appearance of the motor vehicle.

e Removes the reference to hail damage in the explanation for the process of paintless dent
removal, which under current law and the bill may be the subject of a motor vehicle service
agreement. There are other causes of damage covered under a motor vehicle service
agreement for paintless dent removal, hail damage is just one of them. Naming just one cause
(hail damage) in statute was viewed as not necessary without listing by name all the other
causes.

The effective date of the bill is July 1, 2016.

55, 634.011(8), F.S.

6 See s. 634.1213, F.S.

7 See s. 634.141(2)(c), F.S.
8 See s. 634.141(2)(d), F.S.
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V.

VI.

VII.

VIII.

Constitutional Issues:

A. Municipality/County Mandates Restrictions:
None.

B. Public Records/Open Meetings Issues:
None.

C. Trust Funds Restrictions:
None.

D. Other Constitutional Issues:
None.

Fiscal Impact Statement:

A. Tax/Fee Issues:
None.

B. Private Sector Impact:
None.

C. Government Sector Impact:
None.

Technical Deficiencies:
None.

Related Issues:

None.

Statutes Affected:

This bill substantially amends section 634.011 of the Florida Statutes.
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IX. Additional Information:

A. Committee Substitute — Statement of Substantial Changes:
(Summarizing differences between the Committee Substitute and the prior version of the bill.)

CS by Banking and Insurance on January 26, 2016:

Removes lines 96-97 regarding other services approved by the Commissioner of

Insurance.

e Clarifies the definition of “Road Hazard” does not include any damage caused by
collision with another vehicle, vandalism, or other causes usually covered under the
comprehensive or collision coverages provided by an automobile physical damage

policy.

B. Amendments:

None.

This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate.
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The Committee on Banking and Insurance (Clemens) recommended the

following:
Senate Amendment
Delete lines 93 - 108

and insert:

using replacement body panels or sanding, bonding, or painting;

or
(e) For replacement of a motor vehicle key or key fob if

the key or key fob is inoperable, lost, or stolen Fer—the
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(14) “Road hazar

d” means a danger that is encountered while

operating a motor veh

icle. The term includes, but is not limited

to, potholes, rocks,

debris, metal parts, glass, plastic, curbs,

and composite scraps.

The term does not include any damage

caused by collision w

ith another wvehicle, wvandalism, or other

causes usually covere

d under the comprehensive or collision

coverages provided by

an automobile physical damage policy.
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By Senator Abruzzo

25-01372-16 20161120
A bill to be entitled

An act relating to motor vehicle service agreement
companies; amending s. 634.011, F.S.; revising and

providing definitions; providing an effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Subsections (14) through (17) of section
634.011, Florida Statutes, are renumbered as subsections (15)
through (18), respectively, subsections (2) and (8) of that
section are amended, and a new subsection (14) is added to that
section, to read:

634.011 Definitions.—As used in this part, the term:

(2) “Additive product” means any fuel supplement, oil
supplement, or any other supplement product added to a motor
vehicle for the purpose of increasing or enhancing the
performance or improving the longevity of such motor vehicle.

The term “additive product” does not include a product applied

to the exterior or interior surface of a motor vehicle to

protect the appearance of the motor vehicle.

(8) “Motor vehicle service agreement” or “service
agreement” means any contract or agreement indemnifying the
service agreement holder for the motor vehicle listed on the
service agreement and arising out of the ownership, operation,
and use of the motor vehicle against loss caused by failure of
any mechanical or other component part, or any mechanical or
other component part that does not function as it was originally
intended; however, nothing in this part shall prohibit or affect
the giving, free of charge, of the usual performance guarantees
by manufacturers or dealers in connection with the sale of motor
vehicles. Transactions exempt under s. 624.125 are expressly

excluded from this definition and are exempt from the provisions
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of this part. The term “motor vehicle service agreement”
includes any contract or agreement that provides:

(a) For the coverage or protection defined in this
subsection and which is issued or provided in conjunction with
an additive product applied to the motor vehicle that is the
subject of such contract or agreement;

(b) For payment of vehicle protection expenses.

l.a. “Wehicle protection expenses” means a preestablished
flat amount payable for the loss of or damage to a vehicle or
expenses incurred by the service agreement holder for loss or
damage to a covered vehicle, including, but not limited to,
applicable deductibles under a motor vehicle insurance policy;
temporary vehicle rental expenses; expenses for a replacement
vehicle that is at least the same year, make, and model of the
stolen motor vehicle; sales taxes or registration fees for a
replacement vehicle that is at least the same year, make, and
model of the stolen vehicle; or other incidental expenses
specified in the agreement.

b. “Wehicle protection product” means a product or system
installed or applied to a motor vehicle or designed to prevent
the theft of the motor vehicle or assist in the recovery of the
stolen motor vehicle.

2. Vehicle protection expenses shall be payable in the
event of loss or damage to the vehicle as a result of the
failure of the vehicle protection product to prevent the theft
of the motor vehicle or to assist in the recovery of the stolen
motor vehicle. Vehicle protection expenses covered under the
agreement shall be clearly stated in the service agreement form,

unless the agreement provides for the payment of a
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preestablished flat amount, in which case the service agreement
form shall clearly identify such amount.

3. Motor vehicle service agreements providing for the
payment of vehicle protection expenses shall either:

a. Reimburse a service agreement holder for the following
expenses, at a minimum: deductibles applicable to comprehensive
coverage under the service agreement holder’s motor vehicle
insurance policy; temporary vehicle rental expenses; sales taxes
and registration fees on a replacement vehicle that is at least
the same year, make, and model of the stolen motor vehicle; and
the difference between the benefits paid to the service
agreement holder for the stolen vehicle under the service
agreement holder’s comprehensive coverage and the actual cost of
a replacement vehicle that is at least the same year, make, and
model of the stolen motor vehicle; or

b. Pay a preestablished flat amount to the service

agreement holder.

Payments shall not duplicate any benefits or expenses paid to
the service agreement holder by the insurer providing
comprehensive coverage under a motor vehicle insurance policy
covering the stolen motor vehicle; however, the payment of
vehicle protection expenses at a preestablished flat amount of
$5,000 or less does not duplicate any benefits or expenses
payable under any comprehensive motor vehicle insurance policy;
or

(c)3= For repair or replacement of tires or wheels on a

motor vehicle damaged as a result of encountering a road hazard;

(d) For removal of dents, dings, or creases on a motor
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vehicle that may be repaired using the process of paintless dent

removal without affecting the existing paint finish and without

using replacement body panels or sanding, bonding, or painting;

(e) For replacement of a motor vehicle key or key fob if

the key or key fob is inoperable, lost, or stolen; or

(f) For other services that may be approved by the

Commissioner of Insurance Regulation consistent with this part

hn) N £ £ e dent 1 3 L ded—b
For—thepayment—Ffor—paintd dent—removat i proviaea—H
N : N : 3 Sk :
=3 PaRy—wWhr Primary—PousEh +S—Pproviarng——such I
Npoda+] dent 1 +h £ 3
Paintiess—dent—removal " means—the Pp¥ f—removing
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1 a5 bonds: ]
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(14) “Road hazard” means a danger that is encountered while

operating a motor vehicle. The term includes, but is not limited

to, potholes, rocks, wood debris, metal parts, glass, plastic,

curbs, and composite scraps.

Section 2. This act shall take effect July 1, 2016.
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| respectfully request Senate Bill 1120, Motor Vehicle Service Agreement Companies, be
considered for placement on the Banking and Insurance committee agenda. This piece of
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Sincerely,

Joseph Abruzzo

Cc: James Knudson, Staff Director
Sheri Green, Administrative Assistant

REPLY TO:
0 12300 Forest Hill Boulevard, Suite 200, Wellington, Florida 33414-5785 (561) 791-4774 FAX: (888) 284-6495
0 110 Dr. Martin Luther King, Jr. Boulevard, Belle Glade, Florida 33430-3900 (561) 829-1410
0 222 Senate Office Building, 404 South Monroe Street, Tallahassee, Florida 32399-1100 (850) 487-5025

Senate’s Website: www.flsenate.gov

ANDY GARDINER GARRETT RICHTER
President of the Senate President Pro Tempore



The Florida Senate

BILL ANALYSIS AND FISCAL IMPACT STATEMENT

(This document is based on the provisions contained in the legislation as of the latest date listed below.)

Prepared By: The Professional Staff of the Committee on Banking and Insurance

BILL: CS/SB 1164

INTRODUCER:  Banking and Insurance Committee and Senator Legg

SUBJECT: Firesafety
DATE: January 27, 2016 REVISED:
ANALYST STAFF DIRECTOR REFERENCE ACTION
1. Matiyow Knudson Bl Fav/CS
2. CF
3. FP

Please see Section IX. for Additional Information:

COMMITTEE SUBSTITUTE - Substantial Changes

Summary:

CS/SB 1164 amends s. 429.41, F.S., relating to the uniform firesafety standards for assisted

living facilities. The bill repeals reference to the utilization of fire code requirements that are
more than 20 years old and allows for the utilization of the most current addition of the Life

Safety Code adopted by the Office of the State Fire Marshal.

Il. Present Situation:
Assisted Living Facilities

An assisted living facility (ALF) is a residential establishment, or part of a residential
establishment, that provides housing, meals, and one or more personal services for a period
exceeding 24 hours to one or more adults who are not relatives of the owner or administrator.* A
personal service is direct physical assistance with, or supervision of, the activities of daily living
and the self-administration of medication.? Activities of daily living include ambulation, bathing,
dressing, eating, grooming, toileting, and other similar tasks.?

! Section 429.02(5), F.S. An ALF does not include an adult family-care home or a non-transient public lodging establishment.
2 Section 429.02(16), F.S.
3 Section 429.02(1), F.S.
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An ALF is required to provide care and services appropriate to the needs of the residents
accepted for admission to the facility.* The owner or facility administrator determines whether an
individual is appropriate for admission to the facility based on a number of criteria.® If, as
determined by the facility administrator or health care provider, a resident no longer meets the
criteria for continued residency or the facility is unable to meet the resident’s needs, the resident
must be discharged in accordance with the Resident Bill of Rights.®

An ALF must have a standard license issued by the Agency for Health Care Administration
under part | of ch. 429, F.S., and part Il of ch. 408, F.S. Currently, there are 3,078 licensed
ALF’s in Florida.’

Firesafety

Section 429.41, F.S., requires the Office of the State Fire Marshal, in cooperation with the
Department of Health, to promulgate rules and fire safety procedures to ensure the safety of
residents living within an ALF community. In addition, the Office of the State Fire Marshal is
likewise tasked with the responsibility of providing training and education to the employees of
the Agency for Health Care Administration who are responsible for regulating ALF
communities.

Currently, an ALF is required to use the National Fire Protection Association (NFPA) Life
Safety Code from 1994 when establishing uniform fire safety standards, requirements, training
and education curriculum that is taught. With the 1994 Life Safety Code in statute an ALF is
prohibited from utilizing more recent codes that have been adopted. The 1994 code does not
encompass the safety improvements that have been developed and adopted into the code over the
past 20 years.

Il. Effect of Proposed Changes:

The bill allows ALF communities to use the most current Life Safety Code adopted by the State
Fire Marshal rather than being required to use the 1994 edition. Additionally, the current NFPA
101A (Guide on Alternative Approaches to Life Safety) is also adopted which provides the same
level of protection through a different approach than what is currently required in the Life Safety
Code. Such alternative approaches would still need to be approved by the local official having
jurisdiction.

The bill also prohibits a utility from charging above the actual expense incurred by the utility as
it relates to the installation and maintenance of automatic fire sprinkler systems installed at an
ALF. The law currently restricts local government from charging above the actual expense for
the same installation.®

4 For specific minimum standards see Fla. Admin. Code R 58A-5.0182.

5 Section 429.26, F.S., and Fla. Admin. Code R 58A-5.0181.

65s.429.28, F.S.

" Agency for Health Care Administration, Florida Health Finder Search, facility/provider type: Assisted Living Facility and
advanced search: Gold Seal Award Recipient, (search conducted Jan. 22, 2016), available at:
http://www.floridahealthfinder.gov/facilitylocator/FacilitySearch.aspx (last visited Jan. 22, 2016).

85s.429.41(1)(a)2.9.
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V. Constitutional Issues:

A. Municipality/County Mandates Restrictions:

None.

B. Public Records/Open Meetings Issues:
None.

C. Trust Funds Restrictions:
None.

V. Fiscal Impact Statement:

A. Tax/Fee Issues:
None.
B. Private Sector Impact:

ALF communities will be able to add improvements and other amenities that are allowed
under the current Life Safety Code.

C. Government Sector Impact:
None.
VI.  Technical Deficiencies:
None.
VII. Related Issues:
None.
VIII. Statutes Affected:

This bill substantially amends section 429.41 of the Florida Statutes.
IX. Additional Information:

A. Committee Substitute — Statement of Substantial Changes:
(Summarizing differences between the Committee Substitute and the prior version of the bill.)

CS by Banking and Insurance on January 26, 2016:
e Technical amendment restating lines 27-28 that the State Fire Marshal shall
“establish” not “adopt” fire safety standards for ALF communities.
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B. Amendments:

None.

This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate.
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LEGISLATIVE ACTION
Senate . House
Comm: RCS
01/26/2016

The Committee on Banking and Insurance (Richter) recommended the

following:
Senate Amendment (with title amendment)
Delete lines 27 - 28

and insert:

facility. Uniform firesafety standards for assisted living

facilities shall be established by the State Fire Marshal

pursuant to s.

And the title is amended as follows:
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11 Delete line 3

12 and insert:

(TR

COMMITTEE AMENDMENT

13 F.S.; requiring the State Fire Marshal to establish
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By Senator Legg

17-01414A-16 20161164
A bill to be entitled

An act relating to firesafety; amending s. 429.41,
F.S.; requiring the State Fire Marshal to adopt
uniform firesafety standards for assisted living
facilities; revising provisions relating to the
minimum standards that must be adopted by the
Department of Elderly Affairs for firesafety in
assisted living facilities; clarifying the fees a
utility may charge for the installation and
maintenance of an automatic fire sprinkler system;

providing an effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Subsection (1) of section 429.41, Florida
Statutes, is amended to read:

429.41 Rules establishing standards.—

(1) It is the intent of the Legislature that rules
published and enforced pursuant to this section shall include
criteria by which a reasonable and consistent quality of
resident care and quality of life may be ensured and the results
of such resident care may be demonstrated. Such rules shall also
ensure a safe and sanitary environment that is residential and
noninstitutional in design or nature. It is further intended
that reasonable efforts be made to accommodate the needs and
preferences of residents to enhance the quality of life in a

facility. The State Fire Marshal shall adopt uniform firesafety

standards for assisted living facilities as specified in s.

633.206. The agency, in consultation with the department, may
adopt rules to administer the requirements of part II of chapter
408. In order to provide safe and sanitary facilities and the

highest quality of resident care accommodating the needs and
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preferences of residents, the department, in consultation with
the agency, the Department of Children and Families, and the
Department of Health, shall adopt rules, policies, and

procedures to administer this part, which must include

reasonable and fair minimum standards in relation to:

(a) The requirements for and maintenance of facilities, not
in conflict with chapter 553, relating to plumbing, heating,
cooling, lighting, ventilation, living space, and other housing
conditions, which will ensure the health, safety, and comfort of

residents and—pretection from fire harard, ineluding adeguate
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as—provided—in—the fire codesadepted—herein+ An evacuation

capability evaluation for initial licensure shall be conducted

within 6 months after the date of licensure. Fer—existing
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b.g+ A local government or a utility may charge fees only
in an amount not to exceed the actual expenses incurred by the
local government or the utility relating to the installation and
maintenance of an automatic fire sprinkler system in an existing

and properly licensed assisted living facility structure as—ef
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c. All licensed facilities must have an annual fire
inspection conducted by the local fire marshal or authority
having jurisdiction.

3. Resident elopement requirements.—Facilities are required
to conduct a minimum of two resident elopement prevention and
response drills per year. All administrators and direct care
staff must participate in the drills which shall include a
review of procedures to address resident elopement. Facilities
must document the implementation of the drills and ensure that
the drills are conducted in a manner consistent with the

facility’s resident elopement policies and procedures.
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236 (b) The preparation and annual update of a comprehensive 265| residents. The rules must clearly delineate the responsibilities
237| emergency management plan. Such standards must be included in 266| of the agency’s licensure and survey staff, the county health
238 the rules adopted by the department after consultation with the 267 departments, and the local authority having jurisdiction over
239| Division of Emergency Management. At a minimum, the rules must 268| firesafety and ensure that inspections are not duplicative. The
240| provide for plan components that address emergency evacuation 269| agency may collect fees for food service inspections conducted
241| transportation; adequate sheltering arrangements; postdisaster 270 by the county health departments and transfer such fees to the
242| activities, including provision of emergency power, food, and 271| Department of Health.
243| water; postdisaster transportation; supplies; staffing; 272 (e) License application and license renewal, transfer of
244 emergency equipment; individual identification of residents and 273 ownership, proper management of resident funds and personal
245 transfer of records; communication with families; and responses 274 property, surety bonds, resident contracts, refund policies,
246| to family inquiries. The comprehensive emergency management plan 275| financial ability to operate, and facility and staff records.
247| 1is subject to review and approval by the local emergency 276 (f) Inspections, complaint investigations, moratoriums,
248| management agency. During its review, the local emergency 2717 classification of deficiencies, levying and enforcement of
249 management agency shall ensure that the following agencies, at a 278| penalties, and use of income from fees and fines.
250| minimum, are given the opportunity to review the plan: the 279 (g) The enforcement of the resident bill of rights
251 Department of Elderly Affairs, the Department of Health, the 280 specified in s. 429.28.
252| Agency for Health Care Administration, and the Division of 281 (h) The care and maintenance of residents, which must
253| Emergency Management. Also, appropriate volunteer organizations 282 include, but is not limited to:
254| must be given the opportunity to review the plan. The local 283 1. The supervision of residents;
255| emergency management agency shall complete its review within 60 284 2. The provision of personal services;
256| days and either approve the plan or advise the facility of 285 3. The provision of, or arrangement for, social and leisure
257| necessary revisions. 286| activities;
258 (c) The number, training, and qualifications of all 287 4. The arrangement for appointments and transportation to
259| personnel having responsibility for the care of residents. The 288| appropriate medical, dental, nursing, or mental health services,
260 rules must require adequate staff to provide for the safety of 289 as needed by residents;
261| all residents. Facilities licensed for 17 or more residents are 290 5. The management of medication;
262 required to maintain an alert staff for 24 hours per day. 291 6. The nutritional needs of residents;
263 (d) All sanitary conditions within the facility and its 292 7. Resident records; and
264 surroundings which will ensure the health and comfort of 293 8. Internal risk management and quality assurance.
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294 (i) Facilities holding a limited nursing, extended
295| congregate care, or limited mental health license.
296 (j) The establishment of specific criteria to define
297| appropriateness of resident admission and continued residency in
298 a facility holding a standard, limited nursing, extended
299| congregate care, and limited mental health license.
300 (k) The use of physical or chemical restraints. The use of
301| physical restraints is limited to half-bed rails as prescribed
302 and documented by the resident’s physician with the consent of
303 the resident or, if applicable, the resident’s representative or
304 designee or the resident’s surrogate, guardian, or attorney in
305| fact. The use of chemical restraints is limited to prescribed
306 dosages of medications authorized by the resident’s physician
307| and must be consistent with the resident’s diagnosis. Residents
308| who are receiving medications that can serve as chemical
309 restraints must be evaluated by their physician at least

310 annually to assess:

311 1. The continued need for the medication.

312 2. The level of the medication in the resident’s blood.
313 3. The need for adjustments in the prescription.

314 (1) The establishment of specific policies and procedures

315 on resident elopement. Facilities shall conduct a minimum of two
316| resident elopement drills each year. All administrators and

317| direct care staff shall participate in the drills. Facilities
318| shall document the drills.

319 Section 2. This act shall take effect July 1, 2016.
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BILL:

CS/SB 1170

INTRODUCER:  Banking and Insurance Committee and Senator Detert

SUBJECT: Health Plan Regulatory Administration
DATE: January 27, 2016 REVISED:
ANALYST STAFF DIRECTOR REFERENCE ACTION
1. Johnson Knudson Bl Fav/CS
2. AHS
3. AP
Please see Section IX. for Additional Information:
COMMITTEE SUBSTITUTE - Substantial Changes
Summary:

CS/SB 1170 revises provisions in the Insurance Code and other Florida Statutes that conflict
with the federal Patient Protection and Affordable Care Act (PPACA) and provides other
changes. These changes include:

Eliminates provisions relating to preexisting condition exclusions since the federal act
requires guaranteed issue of coverage and prohibits preexisting condition exclusions;
Removes the requirement that insurers provide an outline of coverage for individual or
family accident and health insurance policies. Instead, insurers are required to provide an
outline of coverage for a large group policy or policy offering excepted benefits. The PPACA
requires a summary of benefits be included in individual and small group major medical
policies;

Eliminates provisions relating to medical loss ratios since the federal act prescribes such
standards and requires rebates if certain conditions are met;

Eliminates the requirement for insurers to issue certificates of creditable coverage. Under
current law, insurers are required to issue certificates of coverage to individuals switching
health insurance plan that would allow the individual to use this credit to offset some
preexisting condition exclusion period. Effective December 31, 2014, federal regulations no
longer require the issuance of certificates of creditable coverage; and

Provides technical and conforming changes.

The effective date of the bill is July 1, 2016.
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Present Situation:
Federal Patient Protection and Affordable Care Act (PPACA)

The federal Patient Protection and Affordable Care Act was signed into law on March 23, 2010.*
The federal law made significant changes to the U.S. health care system such as providing
requirements for health insurers to make coverage available to all individuals and employers,
without exclusions for preexisting conditions and without basing premiums on any health-related
factors. The PPACA imposes many insurance requirements including required benefits, rating
and underwriting standards, required review of rate increases, establishing and reporting of
medical loss ratios and payment of rebates, covering adult dependents, internal and external
appeals of adverse benefit determinations, and other requirements on individual and group
coverage.? All health insurance coverage sold in the individual and group market must include
the benefits in the essential health benefits benchmark with some exceptions. Excepted benefits
are not subject to these requirements.®

Generally, health insurance is divided into two types of coverage: major medical coverage and
excepted benefits. The federal PPACA regulates major medical, or comprehensive health
insurance. Health insurance that provides benefits on a limited or ancillary basis have been
referred to as excepted benefits. The Florida Insurance Code delineates the excepted benefits in
S. 627.6561(5)(b), F.S. Excepted benefits include coverage like limited scope dental, hospital
indemnity, specified disease, etc.

Guaranteed Availability and Renewability of Coverage

Individual major medical health maintenance organization (HMO) coverage is guaranteed issue
and renewable. That is, the PPACA requires health insurers to accept every individual and every
employer that applies for coverage, commonly referred to as offering coverage on a guaranteed
issue basis. The PPACA also requires health insurers to renew or continue in force the coverage
with exceptions.* In Florida, this requirement is found in s. 627.6425(1), F.S., that applies to
coverage defined in s. 627.6561(5)(a)2., F.S., which includes insurer policies and HMO
contracts.

Grandfathered Health Plans

The PPACA exempts “grandfathered health plan coverage” from many of its insurance
requirements (as specified in the summary of the key insurance provisions, below). For an
insured plan, grandfathered health plan coverage is group or individual coverage in which an
individual was enrolled on March 23, 2010, subject to conditions for maintaining grandfathered
status as specified by law and rule.® Grandfathered health plan coverage is tied to the individual

1 On March 23, 2010, President Obama signed into law Public Law No. 111-148, the Patient Protection and Affordable Care
Act (PPACA), and on March 30, 2010, President Obama signed into law Public Law No. 111-152, the Health Care and
Education Affordability Reconciliation Act of 2010, amending PPACA.

2 Most of the insurance regulatory provisions in PPACA amend Title XXVII of the Public Health Service Act (PHSA),

(42 U.S.C. 300gg et seq.).

342 U.S.C. s. 300gg-91.

445 C.F.R.s. 147.104 and 45 C.F.R. s. 147.106.

SPPACA s. 1251; 42 U.S.C. s. 18011 and 45 C.F.R. s. 147.140.
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or employer who obtained the coverage, not to the policy or contract form itself. An insurer may
have both policyholders with grandfathered coverage and policyholders with non-grandfathered
coverage insured under the same policy form, depending on whether the coverage was effective
before or after March 23, 2010. The conditions for maintaining grandfathered status are specified
in the rule.

Medical Loss Ratio; Payment of Rebates

Effective for plan years beginning January 1, 2011, the PPACA requires health insurers to report
to the federal Department of Health and Human Services information concerning the percent of
premium revenue spent on claims for clinical services and activities (medical loss ratio or MLR).
Insurers must provide a rebate to consumers if the MLR is less than 85 percent in the large group
market and 80 percent in the small group and individual markets. ® Grandfathered health plans
are not exempt from this requirement. Florida law requires as a condition of prior approval of
rates by the OIR, that the projected minimum loss ratio for small group and individual policies is
65 percent.’” Rebates are not required if the MLR is not met. The calculation of Florida’s MLR is
not consistent with federal regulations.

Summary of Benefits and Coverage

The PPACA directs HHS and the Department of Treasury to develop standards for insurers and
HMOs to use in compiling and providing a summary of benefits and coverage (SBC) that
“‘accurately describes the benefits and coverage under the applicable plan or coverage.” On June
16, 2015, the U.S. Department of Health and Human Services issued final rules relating to the
summary of benefits and coverage disclosures that insurers and HMOs are required to provide
for individual and group coverage. Section 627.6482, F.S., requires insurers to provide an outline
of coverage for individuals and family accident and health policies.

Preexisting Conditions and Certificates of Coverage

The Health Insurance Portability and Accountability Act of 1996 (HIPAA)® was enacted to
provide guaranteed availability of coverage for certain employees and individuals, and to
increase portability through the limitation of preexisting condition exclusions. Generally, group
plans were allowed to impose a preexisting condition exclusion for up to 18 months after the
enrollment date. The exclusion period could be reduced by the aggregate periods of creditable
coverage applicable to the individual as of the enrollment date. Creditable coverage included
group health plan and other specified coverage. Creditable coverage did not include excepted
benefits. In 1997,° Florida adopted many of the requirements of HIPAA, which in part, is
codified in s. 627.6561, F.S.

Insurers were required to issue certificates of creditable coverage to individuals switching from
one health insurance plan that would allow the individual to mitigate or avoid preexisting
condition exclusions. Effective December 31, 2014, certificates of creditable coverage are no
longer required to be provided. After December 31, 2014, most health insurance plans will no

645 C.F.R. part 158.

7 Section 627.411(3)(a), F.S.
8Pub.L. 104-191.

° Ch. 97-179, Laws of Fla.
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longer contain preexisting condition exclusions because of the PPACA.

Office of Insurance Regulation

The Office of Insurance Regulation (OIR) licenses and regulates the activities of insurers, health
maintenance organizations, and other risk-bearing entities.

Florida Kidcare Program

The Florida Kidcare Program* (Kidcare) was created in 1998 by the Florida Legislature in
response to the federal enactment of the Children’s Health Insurance Program (CHIP) in 1997.
The Florida Kidcare program was created to provide a defined set of health benefits to uninsured,
low-income children through the establishment of a variety of affordable health benefits
coverage options from which families may select coverage and through which families may
contribute financially to the health care of their children.!2

Il. Effect of Proposed Changes:

Section 1 amends s. 408.909, F.S., to revise a cross references to excepted benefits, limited
benefit, which are amended in the bill.

Section 2 amends s. 409.817, F.S., relating to Kidcare, to eliminate an exception to the
prohibition on preexisting condition exclusions, since PPACA prohibits such exclusions.

Sections 3 and 4 amends ss. 624.123 and 627.402, F.S., revise cross references to sections
amended by the bill.

Section 5 deletes provisions within s. 627.411, F.S. The section removes a ground for
disapproval of a major medical health insurance policy for failure to meet a 65 percent medical
loss ratio and removing the definition of incurred claims. The PPACA requires major medical
health insurance to have an 80 percent loss ratio. Since the PPACA requires insurers that write
specific types of coverage to meet certain medical loss ratios, the only portion of this section that
needs to be removed is subsection (3)(a). Removal of the whole section removes the definition of
incurred claims under (3)(b), which the OIR indicates is needed to review the company’s request
for any rating action (increase or decrease).

Sections 6 and 7 amend ss. 627.6011 and 627.602, F.S. to update cross references to sections
amended by the bill.

Section 8 amends s. 627.642, F.S., to eliminate the requirement that insurers provide an outline
of coverage for individual or family accident and health insurance policies. Instead, insurers are
required to provide an outline of coverage for a large group policy or policy offering excepted
benefits. The PPACA requires a summary of benefits be included in individual and small group
major medical policies.

1045 C.F.R. 148.124.
11 See http://floridakidcare.org/#eligible (last visited Jan. 23, 2016).
12 Section 409.812, F.S.
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Section 9 amends s. 627.6425, F.S., to remove the guaranteed renewable requirements for
individual HMO major medical policies. Currently, s. 627.6425(1), F.S., applies to health
insurance coverage as defined in s. 627.6561(5)(a)2., F.S., which includes HMO contracts.
Additionally, the only guaranteed renewable statute in the HMO chapter is s. 641.31074, F.S.,
but it only applies to group health insurance. The bill deletes the s. 627.6561(5)(a)2., F.S.,
reference and refers to s. 624.603, F.S., the general section defining health insurance. Since the
bill would delete s. 627.6561(5)(a)2., F.S., and since ch. 641, F.S., is part specific, individual
HMO major medical insurance would be governed under the guaranteed renewable requirements
in Rules 690-149 and 690-191, Florida Administrative Code. The PPACA requires guaranteed
issuance and guaranteed renewability.

Section 10 amends s. 627.6487, F.S., to update cross references to sections amended by the bill.

Section 11 repeals s. 627.64871, F.S., which relates to creditable coverage and the issuance of
certifications of coverage by insurers, since PPACA prohibits preexisting condition exclusions
and such certificates are no longer required.

Section 12 amends s. 627.6512, F.S., relating to the exemption of certain policies from
regulations imposed on health insurance policies, to update cross references to sections amended
by the bill.

Section 13 amends s. 627.6513, F.S., to delineate excepted benefits and provide that excepted
benefits do not apply to group policies.

Sections 14 and 21 repeal ss. 627.6561 and 641.31071, F.S., relating to relating to preexisting
conditions and creditable coverage. The federal law prohibits insurers from excluding preexisting
conditions and certificates of coverages are no longer required to be issued; so these provisions
are unnecessary.

Section 15 amends s. 627.6562, F.S., relating to dependent coverage to provide a definition of
creditable coverage, which delineates what type of coverage qualifies as “creditable coverage”
and what coverage does not qualify as creditable. These provisions were delineated in

S. 627.6561, F.S., that is being repealed by the bill.

Section 16 amends s. 727.65626, F.S., to update a cross reference to sections amended by the
bill.

Section 17 amends s. 627.6699, F.S., to revise a cross reference to excepted benefits, which is
amended by the bill. The section also provide a definition of “late enrollee,” as provided in

S. 627.6561(1)(b), F.S. The section eliminates provisions relating to preexisting condition
exclusions.

Sections 18 and 19 amend ss. 627.6741 and 641.185, F.S., to update cross references to sections
amended by the bill and eliminate a provision relating to preexisting conditions.

Section 20 amends s. 641.31, F.S. to delete current language, which exempts individual or large
group HMO contracts from any law restricting or limiting deductibles, coinsurance, copayments
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VI.

or annual or lifetime maximum payments. The federal law establishes deductibles, annual and
lifetime limits and provides that copayments are not allowed for certain essential health benefits.

Sections 22 and 23 amends ss. 641.3111 and 641.312, F.S., relating to extension of benefits
relating to conversion policies and update a cross reference to a section amended by the bill.

Section 24 provides an effective date of July 1, 2016.
Constitutional Issues:

A. Municipality/County Mandates Restrictions:

None.

B. Public Records/Open Meetings Issues:
None.

C. Trust Funds Restrictions:
None.

Fiscal Impact Statement:

A. Tax/Fee Issues:
None.
B. Private Sector Impact:

The effective date of this bill is July 1, 2016. According to the OIR, implementing the
changes proposed in this bill in the middle of a plan year may create policyholder
confusion and market disruption. Making these provisions effective at the beginning of
the calendar year could avoid these negative outcomes. 13

C. Government Sector Impact:
Indeterminate. Not addressed in the OIR analysis.
Technical Deficiencies:

Section 5 of the bill deletes 627.411(3)(a)and (b), F.S. According to the OIR, only subsection
(3)(a) needs to be deleted. The removal of subsection (3)(b) removes the definition of incurred
claims, which is needed to review the company’s request for any rating action (increase or
decrease and needs to be reinstated.*

13 Office of Insurance Regulation, 2016 Agency Legislative Bill Analysis (Jan. 13, 2016) (on file with Banking and Insurance
Committee).

14 14d.
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VII.

VIII.

Related Issues:

Section 22, which amends s. 641.3111, F.S., deletes a provision relating HMO extension of
benefits.

Statutes Affected:

This bill substantially amends the following sections of the Florida Statutes: 408.909, 409.817,
624.123, 627.402, 627.411, 627.6011, 627.602, 627.642, 627.6425, 627.6487, 627.6512,
627.6513, 627.6515, 627.6562, 627.65626, 627.6699, 627.6741, 641.185, 641.31, 641.3111, and
641.312.

This bill repeals the following sections of the Florida Statutes: 627.64871, 627.6561, 627.6675,
and 641.31071.

Additional Information:

A. Committee Substitute — Statement of Substantial Changes:
(Summarizing differences between the Committee Substitute and the prior version of the bill.)

CS by Banking and Insurance on January 26, 2016:
The CS reinstates provisions relating to HMO conversions and provides technical and

conforming changes.
B. Amendments:

None.

This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate.
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The Committee on Banking and Insurance (Detert) recommended the

following:
Senate Amendment (with title amendment)
Delete lines 206 - 215.

================= T I T LE A MENIDMENT =s===============
And the title is amended as follows:

Delete lines 21 - 22
and insert:

of eligibility; amending s. 627.6487, F.S.;
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LEGISLATIVE ACTION
Senate . House
Comm: WD
01/26/2016

The Committee on Banking and Insurance (Detert) recommended the

following:
Senate Amendment (with title amendment)
Delete lines 277 - 334.

================= T I T LE A MENIDMENT =s===============
And the title is amended as follows:

Delete lines 24 - 29
and insert:

relating to certification of coverage; amending s.
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LEGISLATIVE ACTION
Senate . House
Comm: RCS
01/26/2016

The Committee on Banking and Insurance (Detert) recommended the

following:
Senate Amendment (with title amendment)

Delete everything after the enacting clause
and insert:

Section 1. Paragraph (d) of subsection (2) of section
408.909, Florida Statutes, i1s amended to read:

408.909 Health flex plans.—

(2) DEFINITIONS.—As used in this section, the term:

(d) “Health care coverage” or “health flex plan coverage”

means health care services that are covered as benefits under an

Page 1 of 29
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approved health flex plan or that are otherwise provided, either
directly or through arrangements with other persons, via a
health flex plan on a prepaid per capita basis or on a prepaid

aggregate fixed-sum basis. The terms may also include one or

more of the excepted benefits under s. 627.6513(1)-(13) s+

c27 b1 (BEY () +h hoanafai+ o 12n A~y o £27 b1 (B (~) 1 £ fLfoarad
A\ T O U LT (I) \E 12 T O CTITTT T ITCO | i W e [=J T 7 OO I/ \ I [ - - oL T I T
IS NN 7 +h heoanafai+a 12n A~y o a2 b1 (BEY (AN 1 £ ffarad

LJCtJLA-LLALl«CL_Y, O T O CTITTT T ITCTO | i W e [=J A\ 7 TIOULT I \ A7 12 J - - A\ S S WS S USR8

as—independent—roncoordinated benefits.

Section 2. Section 409.817, Florida Statutes, 1s amended to
read:

409.817 Approval of health benefits coverage; financial
assistance.—In order for health insurance coverage to qualify
for premium assistance payments for an eligible child under ss.
409.810-409.821, the health benefits coverage must:

(1) Be certified by the Office of Insurance Regulation of
the Financial Services Commission under s. 409.818 as meeting,
exceeding, or being actuarially equivalent to the benchmark
benefit plan;

(2) Be guarantee issued;

(3) Be community rated;

(4) Not impose any preexisting condition exclusion for

covered benefits; hewever;,—grouvp—heatth insurancepltans—may

noxrma + + 1 T e g n £ N o~ z1 oty N~ Alg o n 2] 11 oo b ISSEES
pPCTrrc ot TmpO ST oo O o pr xS o ConOrcr Ot CxXCTraos oty oot
] EIRANPINE NS NP i ~SE B TR~ N-NE 22 i~ PN B T 2P PNE S £ B .
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(5) Comply with the applicable limitations on premiums and
cost sharing in s. 409.816;

(6) Comply with the quality assurance and access standards
developed under s. 409.820; and

(7) Establish periodic open enrollment periods, which may
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not occur more frequently than quarterly.

Section 3. Paragraph (b) of subsection (1) of section
624.123, Florida Statutes, 1s amended to read:

624.123 Certain international health insurance policies;
exemption from code.—

(1) International health insurance policies and
applications may be solicited and sold in this state at any
international airport to a resident of a foreign country. Such
international health insurance policies shall be solicited and
sold only by a licensed health insurance agent and underwritten
only by an admitted insurer. For purposes of this subsection:

(b) “International health insurance policy” means health
insurance, as provided defimed in s. 627.6562(3) (a)2. 5=

627 b1 (B (VD
© IR ATAE SN A u e

-, which is offered to an individual, covering
only a resident of a foreign country on an annual basis.

Section 4. Subsection (2) of section 627.402, Florida
Statutes, is amended to read:

627.402 Definitions.—As used in this part, the term:

(2) “Nongrandfathered health plan” is a health insurance
policy or health maintenance organization contract that is not a

grandfathered health plan and does not provide the benefits or

coverages specified under s. 627.6513(1)-(14) s+—=6276561{5)r1{}

+er-.

Section 5. Subsection (3) of section 627.411, Florida
Statutes, 1is amended to read:

627.411 Grounds for disapproval.—

o
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“mandatory health benefits” means those benefits set forth in
Ss. 627.6401-627.64193, and any other mandatory treatment or
health coverages or benefits enacted on or after July 1, 2012.

Section 7. Paragraph (h) of subsection (1) of section
627.602, Florida Statutes, is amended to read:

627.602 Scope, format of policy.—

(1) Each health insurance policy delivered or issued for
delivery to any person in this state must comply with all
applicable provisions of this code and all of the following
requirements:

(h) Section 641.312 and the provisions of the Employee
Retirement Income Security Act of 1974, as implemented by 29
C.F.R. s. 2560.503-1, relating to internal grievances. This
paragraph does not apply to a health insurance policy that is
subject to the Subscriber Assistance Program under s. 408.7056
or to the types of benefits or coverages provided under s.
627.6513(1)-(14)

Section 8. Subsection (1) of section 627.642, Florida

/D)
\o

H

6561454k )—+e) issued in any market.

[0)]

Statutes, is amended to read:
627.642 Outline of coverage.—
(1) A policy offering benefits defined in s. 627.6513(1)-

(14) or a large group me—iadividvatr—eor—family aceident—and
heatth—3nsugranece policy may not shalt be delivered, or issued

for delivery, in this state unless:

(a) It is accompanied by an appropriate outline of
coverage; Or

(b) An appropriate outline of coverage is completed and
delivered to the applicant at the time application is made, and

an acknowledgment of receipt or certificate of delivery of such
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outline is provided to the insurer with the application.

In the case of a direct response, such as a written application
to the insurance company from an applicant, the outline of
coverage shall accompany the policy when issued.

Section 9. Subsections (1), (6), and (7) of section
627.6425, Florida Statutes, are amended, to read:

627.6425 Renewability of individual coverage.—

(1) Except as otherwise provided in this section, an
insurer that provides individual health insurance coverage to an
individual shall renew or continue in force such coverage at the
option of the individual. For the purpose of this section, the

term “individual health insurance” means health insurance

coverage, as described in s. 624.603 s+—%62+-6561{(5)r{ta)r2~,

offered to an individual in this state, including certificates
of coverage offered to individuals in this state as part of a
group policy issued to an association outside this state, but
the term does not include short-term limited duration insurance

or excepted benefits specified in s. 627.6513(1)-(14) subseection
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Section 10. Paragraph (b) of subsection (2) and subsection
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(3) of section 627.6487, Florida Statutes, are amended to read:
627.6487 Guaranteed availability of individual health
insurance coverage to eligible individuals.—
(2) For the purposes of this section:
(b) “Individual health insurance” means health insurance,

as defined in s. 624.603 s+—%627-6561{5)rfta)r”2~, which is offered

to an individual, including certificates of coverage offered to
individuals in this state as part of a group policy issued to an
association outside this state, but the term does not include

short-term limited duration insurance or excepted benefits

specified in s. 627.6513(1)-(14) s+—627-656145)+{b)r—oor7—FFfFhe
boanaoafat+a =~ nrasrzl Ao nAAar N oA ol 1 sz PRPANEAE I B =i VN +
TTTTITT T I CTO [ N S s tJ.L\JVL\AC\A | I i A o (&Y OCtJDL.LDLl.C tJ\JLL\./_Y, A2 g l—L.LL\./DLl.C, O
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(3) For the purposes of this section, the term “eligible
individual” means an individual:

(a)l. For whom, as of the date on which the individual
seeks coverage under this section, the aggregate of the periods

of creditable coverage, as defined in s. 627.6562(3) s+

62 F++—6561(5)—and—+6)r, is 18 or more months; and

q

2.a. Whose most recent prior creditable coverage was under
a group health plan, governmental plan, or church plan, or
health insurance coverage offered in connection with any such
plan; or

b. Whose most recent prior creditable coverage was under an
individual plan issued in this state by a health insurer or
health maintenance organization, which coverage is terminated
due to the insurer or health maintenance organization becoming

insolvent or discontinuing the offering of all individual
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coverage in the State of Florida, or due to the insured no
longer living in the service area in the State of Florida of the
insurer or health maintenance organization that provides
coverage through a network plan in the State of Florida;

(b) Who is not eligible for coverage under:

1. A group health plan, as defined in s. 2791 of the Public
Health Service Act;

2. A conversion policy or contract issued by an authorized
insurer or health maintenance organization under s. 627.6675 or
S. 641.3921, respectively, offered to an individual who is no
longer eligible for coverage under either an insured or self-
insured employer plan;

3. Part A or part B of Title XVIII of the Social Security
Act; or

4. A state plan under Title XIX of such act, or any
successor program, and does not have other health insurance
coverage;

(c) With respect to whom the most recent coverage within
the coverage period described in paragraph (a) was not
terminated based on a factor described in s. 627.6571(2) (a) or
(b), relating to nonpayment of premiums or fraud, unless such
nonpayment of premiums or fraud was due to acts of an employer
or person other than the individual;

(d) Who, having been offered the option of continuation
coverage under a COBRA continuation provision or under s.
627.6692, elected such coverage; and

(e) Who, if the individual elected such continuation
provision, has exhausted such continuation coverage under such

provision or program.
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Section 13. Section 627.6513, Florida Statutes, 1is amended
to read:

627.6513 Scope.—Section 641.312 and the provisions of the
Employee Retirement Income Security Act of 1974,

by 29 C.F.R. s. 2560.503-1,

as implemented
relating to internal grievances,
apply to all group health insurance policies issued under this
part. This section does not apply to a group health insurance

policy that is subject to the Subscriber Assistance Program in

s. 408.7056 or to: the—+types—eof benefitsor coveragesprovided
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(1) Coverage only for accident insurance or disability

income insurance, or any combination thereof.

(2) Coverage issued as a supplement to liability insurance.

(3) Liability insurance, including general liability

insurance and automobile liability insurance.

Workers’ compensation or similar insurance.

Automobile medical payment insurance.

Credit-only insurance.

(4)
(5)
(6)
(7)
health clinics under part II of chapter 641.

Coverage for onsite medical clinics, including prepaid

(8) Other similar insurance coverage, specified in rules

under which benefits for medical care

To the

adopted by the commission,

are secondary or incidental to other insurance benefits.

extent possible, such rules must be consistent with regulations

adopted by the United States Department of Health and Human

Services.
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(9) Limited scope dental or vision benefits, if offered

separately.

(10) Benefits for long-term care, nursing home care, home

health care, or community-based care, or any combination

thereof, if offered separately.

(11) Other similar limited benefits, if offered separately,

as specified in rules adopted by the commission.

(12) Coverage only for a specified disease or illness, if

offered as independent, noncoordinated benefits.

(13) Hospital indemnity or other fixed indemnity insurance,

if offered as independent, noncoordinated benefits.

(14) Benefits provided through a Medicare supplemental

health insurance policy, as defined under s. 1882 (g) (1) of the

Social Security Act, coverage supplemental to the coverage

provided under 10 U.S.C. chapter 55, and similar supplemental

coverage provided to coverage under a group health plan, which

are offered as a separate insurance policy and as independent,

noncoordinated benefits.

Section 14. Section 627.6561, Florida Statutes, is

repealed.

Section 15. Subsection (3) of section 627.6562, Florida
Statutes, is amended to read:

627.6562 Dependent coverage.—

(3) If, pursuant to subsection (2), a child is provided
coverage under the parent’s policy after the end of the calendar
year in which the child reaches age 25 and coverage for the
child is subsequently terminated, the child is not eligible to
be covered under the parent’s policy unless the child was

continuously covered by other creditable coverage without a gap
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in coverage of more than 63 days.
(a) For the purposes of this subsection, the term

“creditable coverage” means, with respect to an individual,

coverage of the individual under any of the following: has—the
Same—meantrgaS—provided—an—S—62F6561{5)—

1. A group health plan, as defined in s. 2791 of the Public
Health Service Act.

2. Health insurance coverage consisting of medical care

provided directly through insurance or reimbursement or

otherwise, and including terms and services paid for as medical

care, under any hospital or medical service policy or

certificate, hospital or medical service plan contract, or

health maintenance contract offered by a health insurance

issuer.

3. Part A or part B of Title XVIII of the Social Security

Act.

4, Title XIX of the Social Security Act, other than

coverage consisting solely of benefits under s. 1928.

5. 10 U.S.C. chapter 55.

6. A medical care program of the Indian Health Service or

of a tribal org