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TAB BILL NO. and INTRODUCER

BILL DESCRIPTION and
SENATE COMMITTEE ACTIONS

COMMITTEE ACTION

1 SB 726
Simmons

Regulation of Family or Medical Leave Benefits for
Employees; Prohibiting a political subdivision from
requiring or otherwise regulating family or medical
leave benefits for employees; preempting regulation
of family or medical leave benefits to the state;
providing that the act does not prohibit a political
subdivision from establishing family or medical leave
benefits for its employees; providing that the act does
not prohibit a federally authorized or recognized tribal
government from requiring family or medical leave
benefits under certain conditions, etc.

CA 03/07/2013 Temporarily Postponed
CA 03/14/2013 Fav/CS

HP

JuU

Fav/CS
Yeas 6 Nays 2

2 CS/SB 848
Military and Veterans Affairs,
Space, and Domestic Security /
Gardiner
(Identical CS/H 135)

Spaceport Territory; Revising spaceport territory for
purposes of the Space Florida Act to include certain
property, etc.

MS 03/07/2013 Fav/CS
CA 03/14/2013 Fav/CS

Fav/CS
Yeas 8 Nays 0

3 CS/SB 286
Judiciary / Negron
(Similar CS/H 575)

Design Professionals; Redefining the term “design
professional”; specifying conditions under which a
design professional employed by a business entity or
an agent of the business entity may not be held
individually liable for damages resulting from
negligence occurring within the course and scope of a
professional services contract, etc.

RI 02/06/2013 Favorable
JuU 03/06/2013 Fav/CS
CA 03/14/2013 Favorable

Favorable
Yeas 8 Nays O

03142013.1642

S-036 (10/2008)
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COMMITTEE MEETING EXPANDED AGENDA

Community Affairs
Thursday, March 14, 2013, 8:00 —10:30 a.m.

TAB BILL NO. and INTRODUCER

BILL DESCRIPTION and
SENATE COMMITTEE ACTIONS

COMMITTEE ACTION

4 SB 444
Diaz de la Portilla
(Similar CS/H 707)

Domestic Wastewater Discharged Through Ocean
Outfalls; Revising the measurement standard for the
wastewater flow; revising the requirements for
installation of a functioning reuse system by a utility
that had a permit for a domestic wastewater facility on
a specified date to discharge through ocean outfall;
revising plan requirements for the elimination of
ocean outfalls; requiring that the Department of
Environmental Protection approve certain
apportionment of reuse if a facility contracts with
another facility to install a functioning reuse system,
etc.

EP 03/07/2013 Favorable
CA 03/14/2013 Fav/CS
AGG

AP

Fav/CS
Yeas 8 Nays 0

5 SB 602
Hukill
(Identical H 687)

Local Bids and Contracts for Public Construction
Works; Eliminating specified conditions under which a
local government is exempt from the requirement to
competitively award contracts, etc.

CA 03/14/2013 Temporarily Postponed
GO
RC

Temporarily Postponed

6 SB 1118
Hays
(Compare H 181)

Public Contracting; Prohibiting a governmental unit
that contracts for the construction, repair, remodeling,
or improving of a facility from imposing conditions that
requires, prohibits, encourages, or discourages
certain bidders, contractors, or subcontractors from
entering into or adhering to agreements with a
collective bargaining organization; prohibiting certain
terms from being placed in bid specifications, project
agreements, or other controlling documents; revising
the period during which an agency must file a protest
following certain contract solicitations or awards, etc.

CA 03/14/2013 Temporarily Postponed
GO
Ju

Temporarily Postponed

7 SB 1766
Transportation
(Similar H 7059)

Driver Licenses; Revising requirements relating to
exemptions from licensure requirements for
nonresidents; deleting a requirement that residents of
foreign countries hold an International Driving Permit
to be exempt, etc.

CA 03/14/2013 Favorable

Favorable
Yeas 8 Nays O

03142013.1642

S-036 (10/2008)
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COMMITTEE MEETING EXPANDED AGENDA

Community Affairs
Thursday, March 14, 2013, 8:00 —10:30 a.m.

TAB BILL NO. and INTRODUCER

BILL DESCRIPTION and
SENATE COMMITTEE ACTIONS COMMITTEE ACTION

8 CS/SB 534
Governmental Oversight and
Accountability / Brandes
(Similar CS/H 599)

Publicly-funded Defined Benefit Retirement Plans; Temporarily Postponed
Providing that the state is not liable for shortfalls in
local government retirement systems or plans;
requiring a defined benefit system or plan to report
certain information to the Department of Management
Services by a certain date and specifying the
assumptions and methods to be used in determining
the information submitted; requiring the plan sponsor
to make certain information available on certain
websites; requiring the department to provide a fact
sheet specifying certain information, etc.

GO 02/21/2013 Temporarily Postponed
GO 03/07/2013 Fav/CS

CA 03/14/2013 Temporarily Postponed
AP

9 SB 1064
Latvala
(Similar H 277)

Assessment of Residential and Nonhomestead Real Favorable
Property; Excluding the value of certain installations, Yeas 8 Nays 0
changes, or improvements made after a specified

date from the assessed value of residential real

property; requiring a nonrefundable filing fee for a

petition to the value adjustment board; specifying

additional exceptions to the assessment of

homestead property at just value; repealing

provisions relating to the property tax exemption for

renewable energy source devices, etc.

CA 03/14/2013 Favorable
AFT
AP

10 SB 1062
Latvala
(Identical H 421)

Delinquent Real Property Taxes; Revising the interest  Favorable
rate applicable to delinquent real property taxes, etc. Yeas 8 Nays 0

CA 03/14/2013 Favorable

AFT
AP
11  CS/SB 404 Real Property Liens and Conveyances; Deleting a Favorable
Judiciary / Stargel requirement that blank spaces be included on a Yeas 8 Nays 0

(Identical CS/H 267)

warranty deed to allow for entry of social security
numbers of grantees on the deed; providing that
certain types of governmental or quasi-governmental
liens on real property are valid and effectual against
certain creditors and purchasers only if recorded in a
specified manner, etc.

Ju 03/06/2013 Fav/CS
CA 03/14/2013 Favorable
AFT

AP

03142013.1642

S-036 (10/2008)
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COMMITTEE MEETING EXPANDED AGENDA
Community Affairs
Thursday, March 14, 2013, 8:00 —10:30 a.m.

BILL DESCRIPTION and

TAB BILL NO. and INTRODUCER SENATE COMMITTEE ACTIONS COMMITTEE ACTION
12 SB 928 Community Development; Deleting an ad valoremtax ~ Fav/CS
Simpson exemption for property owned by certain Florida- Yeas 8 Nays 0

(Compare H 437, H 921, S 740) based limited partnerships and used for affordable
housing for certain income-qualified persons;
extending the expiration date applicable to the
granting of community contribution tax credits against
the sales and use tax, corporate income tax, and
insurance premium tax for contributions to eligible
sponsors of community projects approved by the
Department of Economic Opportunity; revising the
powers of the Florida Housing Finance Corporation,
etc.

CA 03/14/2013 Fav/CS
AFT
AP

Other Related Meeting Documents

03142013.1642

S-036 (10/2008)
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The Florida Senate

BILL ANALYSIS AND FISCAL IMPACT STATEMENT

(This document is based on the provisions contained in the legislation as of the latest date listed below.)

Prepared By: The Professional Staff of the Community Affairs Committee

BILL: CS/SB 726

INTRODUCER: Community Affairs and Senator Simmons

SUBJECT: Regulation of Family or Medical Leave Benefits for Employees
DATE: March 14, 2013 REVISED:
ANALYST STAFF DIRECTOR REFERENCE ACTION

1. Toman Yeatman CA Fav/CS
2. HP
3. JU
4.
5.
6.

Please see Section VIII. for Additional Information:

A. COMMITTEE SUBSTITUTE..... Statement of Substantial Changes

B. AMENDMENTS........ccccvvvvinnne |:| Technical amendments were recommended
|:| Amendments were recommended
|:| Significant amendments were recommended

Summary:

CS/SB 726 preempts the regulation of family and medical leave benefits to the state. Exceptions
are provided for leave related to and arising directly from domestic violence and for federal laws
or regulations governing family or medical leave benefits. The bill also creates an Employer-
Sponsored Benefits Task Force to analyze employer-sponsored family and medical leave

benefits and the impact of the state preemption.

The bill does not limit the authority of a political subdivision to establish family or medical leave
benefits for its own employees. Federally authorized and recognized tribal governments are not
prohibited from requiring family or medical leave benefits for a person employed within tribe

jurisdiction.

This bill creates an undesignated section of Florida Statutes.
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. Present Situation:
The Family Medical Leave Act

The Family and Medical Leave Act (FMLA) of 1993, as amended, entitles eligible employees of
covered employers to take unpaid, job-protected leave for specified family and medical reasons.*

Covered Employers?

The FMLA only applies to employers that meet certain criteria. A covered employer is a:

e private-sector employer, with 50 or more employees in 20 or more workweeks in the current
or preceding calendar year, including a joint employer or successor in interest to a covered
employer;

e public agency, including a local, state, or federal government agency, regardless of the
number of employees it employs; or

e public or private elementary or secondary school, regardless of the number of employees it
employs.

Eligible Employees®

Only eligible employees are entitled to take FMLA leave. An eligible employee is one who:

e works for a covered employer;

e has worked for the employer for at least 12 months;

e hasat least 1,250 hours of service for the employer during the 12 month period immediately
preceding the leave; and

e works at a location where the employer has at least 50 employees within 75 miles.

Leave Entitlement

Eligible employees may take up to 12 workweeks of leave in a 12-month period for one or more

of the following reasons:

e the birth of a son or daughter or placement of a son or daughter with the employee for
adoption or foster care;

e to care for a spouse, son, daughter, or parent who has a serious health condition;

e for a serious health condition that makes the employee unable to perform the essential
functions of his or her job; or

e for any qualifying exigency arising out of the fact that a spouse, son, daughter, or parent is a
military member on covered active duty or call to covered active duty status.”

Notice®

'See Public Law 103-3, Enacted February 5, 1993, available at

http://www.dol.gov/whd/fmla/fmlaAmended.htm#SEC_107 ENFORCEMENT (last visited Feb. 25, 2013).

% |d. See section 101. Definitions.

®Id. See section 101. Definitions.

*Id. See section 102. Leave Requirement.

> An eligible employee may also take up to 26 workweeks of leave during a "single 12-month period" to care for a covered
servicemember with a serious injury or illness, when the employee is the spouse, son, daughter, parent, or next of kin of the
servicemember.

®See supra note 4.
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Employees must comply with their employer’s usual and customary requirements for requesting
leave and provide enough information for their employer to reasonably determine whether the
FMLA may apply to the leave request. Employees generally must request leave 30 days in
advance when the need for leave is foreseeable. When the need for leave is foreseeable less than
30 days in advance or is unforeseeable, employees must provide notice as soon as possible and
practicable under the circumstances.

Enforcement’

The Wage and Hour Division of the United States Department of Labor administers and enforces
the FMLA for all private, state and local government employees, and some federal employees.
The Wage and Hour Division investigates complaints. If violations cannot be satisfactorily
resolved, the U.S. Department of Labor may bring action in court to compel compliance. An
employee may also be able to bring a private civil action against an employer for violations. In
general, any allegation must be raised within two years from the date of violation.

Expansion of FMLA in other States and Local Governments

The FMLA allows states and local governments to set standards that are more expansive than the
federal law, and many states and local entities have chosen to do so0.2 Currently only two states,
California and New Jersey, offer paid, or partially paid, family and medical leave.” In California,
paid leave is funded by a payroll tax on employees and allows employees to participate in the
temporary disability program. New Jersey extended its existing temporary disability insurance
system to administer paid leave, and also funds the program through an employee payroll tax.

Washington passed a paid family leave law in 2007 that was to take effect in October 2009.
However, due to state budget concerns, subsequent bills have delayed the implementation of the
paid leave law until 2015.*

Wisconsin recently provided for the preemption of local sick leave ordinances in the state.™* The
2011 Wisconsin Act 16 prohibits a city, village, town, or county from enacting or administering
an ordinance that requires employers to provide paid or unpaid leave for four reasons:

" United States Department of Labor, Wage and Hour Division, Fact Sheet # 77B: Protection for Individuals under the
FMLA, available at http://www.dol.gov/whd/regs/compliance/whdfs77b.htm (last visited Feb. 25, 2013).
8 See 29 C.F.R. s. 825.701, available at http://law.justia.com/cfr/title29/29-3.1.1.3.52.7.466.2.html (last visited Feb. 25,
2013). Connecticut and Minnesota allow leave for an organ or bone marrow donor. Oregon’s definition of “family member”
includes the employee's grandparent, grandchild, or parent-in-law. North Carolina allows leave to participate in children’s
educational activities. See National Conference of State Legislatures, State Family and Medical Leave Laws that Differ from
the Federal FMLA (Sept. 2008), available at
http://www.ncsl.org/Portals/1/Documents/employ/StateFamilyandMedical L eaveLaws.pdf (last visited Feb. 25, 2013). San
Francisco, Philadelphia, and Seattle have also passed expanded leave ordinances. Miami-Dade County ordinances on family
leave and domestic violence include unpaid leave for the care of a grandparent and for circumstances related to a medical or
dental problem resulting from domestic or repeat violence. See Miami-Dade County Regulations, Chapter 11A
Discrimination: Article V. - Family Leave, Article VIII - Domestic Leave, available at
http://miamidade.fl.erequlations.us/code/reglist/ord_ptiii_chlla?selectdate=3/1/2013 (last visited Mar. 1, 2013).
% National Conference of State Legislatures, State Family Medical Leave Laws, available at http://www.ncsl.org/issues-
[gsearchllabor/state—famiIy—and—medical-leave—laws.aspx (last visited Feb. 25, 2013).

Id.
1 See Wisconsin Legislative Council, Act Memo for 2011 Wisconsin Act 16: Preemption of Local Sick Leave Ordinances
(May 10, 2011), available at http://docs.legis.wisconsin.gov/2011/related/Icactmemo/sb23.pdf.
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e for the employee’s own health condition or preventive medical care.

e for a family member of the employee’s health condition or preventive medical care.

e for the employee’s medical care or assistance relating to domestic violence.

e for the emzployee’s other family, medical, or health issues, for himself or herself or a family
member.*

Leave Provisions in Florida Law

Some leave of absence and medical leave provisions exist in Florida Statutes. Section 741.313,
F.S., provides that an employer permit an employee to take up to 3 working days of leave from
work in any 12-month period if the employee or a family or household member of an employee
is the victim of domestic violence or sexual violence. This leave may be paid or unpaid, at the
discretion of the employer. These provisions only apply to an employer who emplo%/s 50 or more
employees and to an employee who has been employed for three months or longer.™

Section 110.221, F.S., prevents the termination of state career service employees for reasons
related to pregnancy or adoption. The section also allows up to six months of unpaid leave for
these employees. In addition, s. 121.121, F.S., governs authorized leaves of absences for
members of the Florida Retirement System.

“At-Will” Employment

Florida is an “at-will” employment state." In essence, this means that, absent an employment
contract, either party, employer or employee, may terminate the employment relationship at any
time, for any reason, so long as the reason is not prohibited by law.™®

Actions for wrongful termination of employment, under the constitutional theory of a violation
of “basic rights” as set forth in Article I, Section 2 of the Florida Constitution, must be based
upon a state action, and not the action of one citizen (employer) against another (employee).*’
One citizen’s rights “shall not be construed to deny or impair others retained by the people.”18
The application of the right to equal protection in Article I, Section 2 of the Florida Constitution,
is activated when the government intrudes into a citizen’s most basic, personal freedom from

121d. The Act does not affect local ordinances that require leave for employees of a local governmental unit. If the terms of a
collective bargaining agreement are inconsistent with the provisions of the Act, the provisions apply when the collective
bargaining agreement expires, or is extended, modified, or renewed, whichever occurs first.

'3 See s. 741.313, F.S.

% See s. 110.221, F.S. Additional provisions relate to annual leave credits and accrued sick leave.

15 This section of the analysis is drawn from Florida Senate Judiciary Committee, CS/SB 1130 Analysis: Firearms in Motor
Vehicles (Mar. 26, 2008) available at
http://archive.flsenate.gov/data/session/2008/Senate/bills/analysis/pdf/2008s1130.ju.pdf.

1° See Smith v. Piezo Technology and Prof’l Adm 'rs, 427 So. 2d 182, 184 (Fla. 1983) (“[t]he established rule in Florida
relating to employment termination is that ‘[W]here the term of employment is discretionary with either party or indefinite,
then either party for any reason may terminate it at any time and no action may be maintained for breach of the employment
contract.””) (quoting DeMarco v. Publix Super Markets, Inc., 384 So. 2d 1253, 1254 (Fla. 1980)); Leonardi v. City of
Hollywood, 715 So. 2d 1007, 1008 fn. 1 (Fla. 4th DCA 1998) (“[t]he general rule of at-will employment is that an employee
can be discharged at any time, as long as he is not terminated for a reason prohibited by law, such as retaliation or unlawful
discrimination”).

7 Schreiner v. McKenzie Tank Lines, 432 So. 2d 567, 569-70 (Fla. 1983).

8 FLA. CONST., art. 1, s. 1.
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such intrusion. Consequently, there is no constitutional right to employment in Florida in the
private sector.

The Legislature has enacted statutes addressing discrimination based upon race, color, religion,
sex, national origin, age, handicap, or marital status.'® These statutes provide causes of action for
employment discrimination, and the methods by which they are to be pursued, against employers
who ergoploy 15 or more employees for each working day in each of 20 or more calendar

weeks.

The statutory protections set forth protect employees from discrimination based upon who they
are, not matters that are necessarily matters of choice or preference. These statutory protections
could be viewed as an expansion, or at least a clarification from a public policy standpoint, of the
constitutional basic rights enumerated in Article I, Section 2 of the Florida Constitution.

Reasons not inherently “identity-related,” for employing or not employing, retaining, or
terminating an employee are matters within the discretion of the employer and are neither
constitutionally nor statutorily governed.

Orange County Earned Sick Time Ordinance Petition

In 2012, registered voters petitioned to place an Orange County ordinance entitled Earned Sick
Time for Employees of Businesses in Orange County on the November ballot.?! The ordinance
would require employers with 15 or more employees to give employees within Orange County
paid sick time when they are sick or caring for a sick family member. Employees would accrue
one hour of sick time for every 37 hours worked, capped at 56 hours in a calendar year.
Employers with fewer than 15 employees would not have to offer paid sick time, but could not
retaliate against workers who take unpaid time off when they are sick.

Local Government Powers and Legislative Preemption

The Florida Constitution grants counties or municipalities broad home rule authority.
Specifically, non-charter county governments may exercise those powers of self-government that
are provided by general or special law.?? Those counties operating under a county charter have
all powers of self-government not inconsistent with general law, or special law approved by the
vote of the electors.?® Likewise, municipalities have those governmental, corporate, and
proprietary powers that enable them to conduct municipal government, perform their functions
and provide services, and exercise any power for municipal purposes, except as otherwise
provided by law.?* Section 125.01, F.S., enumerates the powers and duties of all county
governments, unless preempted on a particular subject by general or special law.

“Florida Civil Rights Act, ss. 760.1-760.11, F.S.; 5. 509.092, F.S.

% Section 760.02(7), F.S.

2! petition language is available at

http://blogs.orlandosentinel.com/news_politics/files/2012/08/Earned_Sick _Time_Petition_Form.pdf. The ordinance was not
on the November 2012 ballot but is now scheduled for the August 2014 ballot.

2 FLA. CoNsT. art. VI, s. 1(f).

2 FLA. CoNsT. art. VI, s. 1(Q).

# FLA. CoNsT. art. VIII, s. 2(b); see also s. 166.021, F.S.
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Under its broad home rule powers, a municipality or a charter county may legislate concurrently
with the Legislature on any subject which has not been expressly preempted to the State.?
Express preemption of a municipality's power to legislate requires a specific statement;
preemption cannot be made by implication or by inference.?® A county or municipality cannot
forbid what the Legislature has expressly licensed, authorized or required, nor may it authorize
what the Legislature has expressly forbidden.?” The Legislature can preempt a county’s broad
authority to enact ordinances and may do so either expressly or by implication.?

Il. Effect of Proposed Changes:

Section 1 creates an undesignated section of Florida Statutes on ordinances relating to family or
medical leave benefits for employees. Definitions provided for “employee” and “employer” are
those as established in the federal Fair Labor Standards Act of 1938.%° “Family or medical leave”
is defined to mean a paid or unpaid absence from employment to deal with a health condition or
seek medical attention for oneself or to assist another person engaged in the same two activities.
This type of leave is also defined to include the birth or adoption of a child. “Family or medical
leave” does not include leave related to and arising directly from domestic violence. “Political
subdivision” is also defined and includes a county, municipality, department, commission,
special district board or other public body.

This section provides that a political subdivision may not require an employer to provide family
or medical leave benefits to an employee and may not otherwise regulate such leave. With the
exception of family or medical leave benefits regulated under federal law or regulations, the
regulation of family and medical leave benefits is expressly preempted to the state.

This section also creates the Employer-Sponsored Benefits Study Task Force to analyze
employer-sponsored family and medical leave benefits and the impact of state preemption of the
regulation of such benefits. The task force shall submit a report of its findings and
recommendations to the Governor, the President of the Senate, and the Speaker of the House of
Representatives. The task force is composed of nine members and includes the Director of the
Workforce Florida, Inc., who will serve as chair of the group. The President and Speaker shall
each make four appointments to the task force and will include members of the Legislature,
owners of various sized businesses, and representatives of organizations representing non-

% See, e.g., City of Hollywood v. Mulligan, 934 So. 2d 1238 (Fla. 2006); Phantom of Clearwater, Inc. v. Pinellas County, 894
2Seo. 2d 1011 (Fla. 2d DCA 2005).

Id.
2" Rinzler v. Carson, 262 So. 2d 661 (Fla. 1972); Phantom of Clearwater, Inc. v. Pinellas County, 894 So. 2d 1011 (Fla. 2d
DCA 2005).
%8 Phantom of Clearwater, Inc. v. Pinellas County, 894 So. 2d 1011 (Fla. 2d DCA 2005).
#See U.S. Department of Labor Wage and Hour Division, The Fair Labor Standards Act of 1938, As Amended, available at
http://www.dol.gov/whd/regs/statutes/FairLaborStandAct.pdf (last visited Feb. 25, 2013). Section 203 of the Act defines
“employer” to include “any person acting directly or indirectly in the interest of an employer in relation to an employee and
includes a public agency, but does not include any labor organization (other than when acting as an employer) or anyone
acting in the capacity of officer or agent of such labor organization.” The term “employee” means “any individual employed
by an employer” subject to certain federal government employee definitions and excluding certain employees deemed as
volunteers.
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management employees of businesses. The task force shall organize by September 1, 2013, and
complete its work by January 15, 2014.

This section does not limit the authority of a political subdivision to establish family or medical leave
benefits for its employees. In addition, the section does not prohibit a federally authorized and
recognized tribal government from requiring family or medical leave benefits for a person employed
within a territory over which the tribe has jurisdiction.
Section 2 provides an effective date upon becoming law.

V. Constitutional Issues:

A. Municipality/County Mandates Restrictions:

None.

B. Public Records/Open Meetings Issues:
None.

C. Trust Funds Restrictions:
None.

V. Fiscal Impact Statement:

A. Tax/Fee Issues:
None.

B. Private Sector Impact:
None.

C. Government Sector Impact:

It is unknown how many local governments may have established family or medical
leave benefits that apply to non-government employees which are more expansive than
federal law.>® Under the bill, any such benefits would be preempted to the state.

There will be indeterminate costs associated with the meetings and the work-product of
the Employer-Sponsored Benefits Study Task Force.

% Miami-Dade County ordinances on family leave and domestic violence include unpaid leave for the care of a grandparent
and for circumstances related to a medical or dental problem resulting from domestic or repeat violence. See Miami-Dade
County Regulations, Chapter 11A Discrimination: Article V. - Family Leave, Article VIII - Domestic Leave, available at
http://miamidade.fl.erequlations.us/code/reglist/ord_ptiii_ch1la?selectdate=3/1/2013 (last visited Mar. 1, 2013).
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VI. Technical Deficiencies:
None.
VII. Related Issues:

The sponsor may wish to clarify who will manage the administrative responsibilities of the task
force or if member per diem or travel expenses may be reimbursed.

VIII. Additional Information:

A. Committee Substitute — Statement of Substantial Changes:
(Summarizing differences between the Committee Substitute and the prior version of the bill.)

CS by Community Affairs on March 14, 2013:

e Establishes an exception to the preemption provision for leave related to and arising
directly from domestic violence.

e Removes the bill’s provision of an employee’s right to absence from work for illness
or a medical emergency and the process for work schedule adjustments for doctor or
dental appointments.

e Creates the Employer-Sponsored Benefits Study Task Force.

B. Amendments:

None.

This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate.
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Florida Senate - 2013 COMMITTEE AMENDMENT
Bill No. SB 726
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LEGISLATIVE ACTION
Senate . House
Comm: WD
03/12/2013

The Committee on Community Affairs (Latvala) recommended the

following:
Senate Amendment
Delete lines 19 - 20

and insert:

Section 1. Family or medical leave benefits; ordinances;

statewide minimum requirements.—

Page 1 of 1
3/6/2013 6:03:33 PM 578-01969-13
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Florida Senate - 2013 COMMITTEE AMENDMENT
Bill No. SB 726
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LEGISLATIVE ACTION
Senate . House
Comm: RCS
03/14/2013

The Committee on Community Affairs (Latvala) recommended the

following:
Senate Amendment
Between lines 29 and 30

insert:

The term does not include leave related to and arising directly

from domestic violence.

Page 1 of 1
3/12/2013 4:50:55 PM 578-02276A-13
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Florida Senate - 2013 COMMITTEE AMENDMENT

Bill No. SB 726
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LEGISLATIVE ACTION
Senate . House
Comm: RS
03/14/2013

The Committee on Community Affairs (Latvala) recommended the

following:
Senate Amendment (with title amendment)
Delete lines 41 - 72

and insert:

(3) Each business entity in this state which employs more

than fifty employees at a time must have a written policy that

delineates the allotted benefits provided to each employee for

paid or unpaid leave in the event of illness of the employee or

a dependent child of the employee. The written policy must be

provided to all new employees.

(4) (a) There is created the Employer-Sponsored Benefits

Study Task Force. The task force shall organize by September 1,

Page 1 of 3

3/12/2013 4:43:27 PM 578-02158C-13




13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
41

Florida Senate - 2013 COMMITTEE AMENDMENT
Bill No. SB 726
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2013. The task force is composed of nine members. The Director

of Workforce Florida, Inc., shall serve as a member and chair of

the task force. The President of the Senate and the Speaker of

the House of Representatives shall each appoint four members to

the task force. The four appointments from the President of the

Senate and the four appointments from the Speaker of the House

of Representatives must include:

1. A member of the Legislature.

2. An owner of a business in this state which employs fewer

than 50 people.

3. An owner or representative of a business in this state

which employs more than 50 people.

4. A representative of an organization who represents the

nonmanagement employees of a business.

(b) The purpose of the task force is to analyze employer-

sponsored family or medical leave benefits and the impact of

state preemption of the regulation of such benefits. The task

force shall develop a report that includes its findings and

recommendations for legislative action regarding the regulation

of family or medical leave benefits. The task force shall submit

the report to the Governor, the President of the Senate, and the

Speaker of the House of Representatives by January 15, 2014.

(c) This subsection is repealed June 30, 2014.

(5) This section does not limit the authority of a

political subdivision to establish family or medical leave

benefits for the employees of the political subdivision.

(6) This section does not prohibit a federally authorized
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And the title is amended as follows:
Delete lines 7 - 9

and insert:
medical leave benefits to the state; requiring certain
business entities to have a written policy on leave
benefits; requiring that the written policy be
provided to all new employees; creating the Employer-
Sponsored Benefits Study Task Force; establishing the
purpose and composition of the task force; requiring
the task force to submit a report to the Governor and
the Legislature by a specified date; providing report
requirements; providing for future repeal of the task

force; providing that the act does not prohibit a
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LEGISLATIVE ACTION
Senate . House
Comm: WD
03/12/2013

The Committee on Community Affairs (Latvala) recommended the

following:
Senate Amendment
Delete lines 26 - 29

and insert:

from employment, paid or unpaid, used by an employee for a

personal health condition or to seek medical attention; to

assist a dependent child of the employee, the employee’s spouse,

or a member of the employee’s household dealing with a health

condition or seeking medical attention; or to give birth or

adopt a child. The term does not include leave related to and

arising directly from domestic violence unless such leave is

related to a personal health condition or the seeking of medical
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attention as a result of domestic violence.
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LEGISLATIVE ACTION
Senate
Comm: WD
03/12/2013

The Committee on Community Affairs

following:
Senate Amendment

Delete lines 41 - 43

and insert:

(Latvala)

COMMITTEE AMENDMENT

House

recommended the

(3) An employee who has worked for an employer in this

state
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LEGISLATIVE ACTION
Senate . House
Comm: WD
03/12/2013

The Committee on Community Affairs (Latvala) recommended the

following:
Senate Amendment (with title amendment)
Between lines 75 and 76

insert:

(6) This section does not limit the right of employers to

provide greater family or medical leave benefits to employees

than the benefits specified in this section.

================= T ] TLE AMENDMEN T ================
And the title is amended as follows:
Delete line 15

and insert:
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13 providing that the act does not limit employers from
14 offering additional family or medical leave benefits;
15 providing an effective date.
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LEGISLATIVE ACTION
Senate . House
Comm: RCS
03/14/2013

The Committee on Community Affairs (Latvala) recommended the

following:

Senate Substitute for Amendment (584330) (with title

amendment)

Delete lines 41 - 72
and insert:

(3) (a) There is created the Employer-Sponsored Benefits

Study Task Force. The task force shall organize by September 1,

2013. The task force is composed of nine members. The Director

of Workforce Florida, Inc., shall serve as a member and chair of

the task force. The President of the Senate and the Speaker of

the House of Representatives shall each appoint four members to

the task force. The four appointments from the President of the
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Senate and the four appointments from the Speaker of the House

of Representatives must include:

1. A member of the Legislature.

2. An owner of a business in this state which employs fewer

than 50 people.

3. An owner or representative of a business in this state

which employs more than 50 people.

4. A representative of an organization who represents the

nonmanagement employees of a business.

(b) The purpose of the task force is to analyze employer-

sponsored family or medical leave benefits and the impact of

state preemption of the regulation of such benefits. The task

force shall develop a report that includes its findings and

recommendations for legislative action regarding the regulation

of family or medical leave benefits. The task force shall submit

the report to the Governor, the President of the Senate, and the

Speaker of the House of Representatives by January 15, 2014.

(c) This subsection is repealed June 30, 2014.

(4) This section does not limit the authority of a

political subdivision to establish family or medical leave

benefits for the employees of the political subdivision.

(5) This section does not prohibit a federally authorized

================= T I TLE A MEDNDDMENT ========s=s=======
And the title is amended as follows:

Delete lines 7 - 9
and insert:

medical leave benefits to the state; creating the

Employer-Sponsored Benefits Study Task Force;
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establishing the purpose and composition of the task
force; requiring the task force to submit a report to
the Governor and the Legislature by a specified date;
providing report requirements; providing for future
repeal of the task force; providing that the act does
not prohibit a
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By Senator Simmons

10-00537B-13 2013726
A bill to be entitled

An act relating to the regulation of family or medical
leave benefits for employees; providing definitions;
prohibiting a political subdivision from requiring or
otherwise regulating family or medical leave benefits
for employees; preempting regulation of family or
medical leave benefits to the state; establishing
certain family or medical leave benefits for specified
employees; providing that the act does not prohibit a
political subdivision from establishing family or
medical leave benefits for its employees; providing
that the act does not prohibit a federally authorized
or recognized tribal government from requiring family
or medical leave benefits under certain conditions;

providing an effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Ordinances relating to family or medical leave

benefits for employees.—

(1) As used in this section, the term:

(a) “Employee” and the term “employer” have the same

meanings as established in the federal Fair Labor Standards Act
of 1938, 29 U.S.C. s. 203.

(b) “Family or medical leave” means a period of absence

from employment, paid or unpaid, used by an employee to deal

with a health condition or seek medical attention, to assist

another person dealing with a health condition or seeking

medical attention, or to give birth to or adopt a child.
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(c) “Political subdivision” means a county, municipality,

department, commission, special district, board, or other public

body, whether corporate or otherwise, created by or under state

law.

(2) A political subdivision may not require an employer to

provide family or medical leave benefits to an employee and may

not otherwise regulate such leave. For purposes of uniform

application of this section throughout the state, with the

exception of family or medical leave benefits regulated under

federal law or regulations, the regulation of family and medical

leave benefits is expressly preempted to the state.

(3) In addition to any family or medical leave benefits

available to an employee pursuant to applicable federal or state

laws, an employee who has worked for an employer in this state

for a total of 12 months and has worked a minimum of 1,250 hours

over the previous 12 months, is entitled to the following

rights:

(a) An employee may be absent from his or her employment

for up to 5 days during a calendar year, without risk of

termination, in the event of the illness of the employee or a

dependent child of the employee which is documented by a signed

letter from a licensed medical professional.

(b) An employee may, without risk of termination, leave

work for up to 1 day during a calendar year due to a medical

emergency involving the employee, a dependent child of the

employee, the employee’s spouse, or a member of the household

which is documented by a signed letter from a licensed medical

professional which attests to the existence of a medical

emergency.
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(c) An employee may, in consultation with his or her

employer, obtain an adjustment of the employee’s work schedule

in order to accommodate up to a total of five doctor or dentist

appointments each calendar year for the employee or a dependent

child of the employee. The employee shall provide reasonable

notice to his or her employer of the appointments.

(d) As a condition of receiving the benefits specified in

paragraphs (a)-(c), an employer may provide, and require an

employee to participate in, a wellness or preventive health care

program.

(4) This section does not limit the authority of a

political subdivision to establish family or medical leave

benefits for the employees of the political subdivision.

(5) This section does not prohibit a federally authorized

and recognized tribal government from requiring family or

medical leave benefits for a person employed within a territory

over which the tribe has jurisdiction.

Section 2. This act shall take effect upon becoming a law.
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Committee Agenda Request

To: Senator Wilton Simpson, Chair
Committee on Community Affairs

Subject: Committee Agenda Request

-

Date: February 14, 2013

[ respectfully request that Senate Bill 726, relating to Regulation of Family or Medical Leave
Benefits for Employees, be placed on the:

] committee agenda at your earliest possible convenience.

X]  next committee agenda.

Senator David Simmons
Florida Senate, District 10

File signed original with committee office S-020 (03/2004)
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BILL ANALYSIS AND FISCAL IMPACT STATEMENT

(This document is based on the provisions contained in the legislation as of the latest date listed below.)

Prepared By: The Professional Staff of the Committee on Community Affairs

BILL:

CS/CS/SB 848

INTRODUCER: Community Affairs Committee, Military and Veterans Affairs, Space, and Domestic

Security Committee and Senator Gardiner

SUBJECT: Spaceport Territory
DATE: March 14, 2013 REVISED:
ANALYST STAFF DIRECTOR REFERENCE ACTION
Spaulding Ryon MS Fav/CS
Anderson Yeatman CA Fav/CS

Please see Section VIIl. for Additional Information:

A. COMMITTEE SUBSTITUTE..... Statement of Substantial Changes

B. AMENDMENTS............cocoei. |:| Technical amendments were recommended
|:| Amendments were recommended
|:| Significant amendments were recommended

Summary:

CS/CS/SB 848 revises spaceport territory for the purposes of the Space Florida Act to include
properties in Brevard County as spaceport territory. The properties included in the bill are within
the boundaries of the Space Coast Regional Airport, Space Coast Regional Airport Industrial
Park, and Spaceport Commerce Park.

The bill substantially amends section 331.304 of the Florida Statutes.
Present Situation:
Commercial Space Industry

With the retirement of the Space Shuttle Program in July of 2011,* the United States is now
reliant on the private sector for the transportation of cargo and passengers to the International
Space Station, low Earth orbit, and beyond. Historically, the commercial space industry has

! National Aeronautics and Space Administration, Space Shuttle Launches, http://www.nasa.gov/pdf/537939main_ss-
launches-080311.pdf, last viewed March 5, 2013.
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focused primarily on putting payloads, such as satellites, into orbit using expendable launch
systems. As the industry shifts its focus toward space tourism, expendable launch systems are
slowly being replaced by reusable systems capable of transporting humans and general cargo
into space. In response, several states have developed or proposed commercial spaceports in
order to capture a greater share of what is anticipated to be a growing market in the near future.”

Federal Regulations

The Office of Commercial Space Transportation within the Federal Aviation Administration
(FAA) is the federal agency responsible for regulating and facilitating the safe operations of the
U.S. commercial space transportation industry. The Commercial Space Launch Act of 1984, as
amended, authorizes the FAA to establish licensing and regulatory requirements for launch
vehicles, launch sites, and reusable suborbital rockets.’ The FAA's launch regulations and
licensing procedures apply to all commercial launches taking place within the United States, U.S.
territories, and for launches being conducted abroad by U.S. companies. In general, the FAA
does not license launch sites owned or operated by agencies of the U.S. government.* Since
1984, the FAA has licensed the operation of eight FAA-approved launch sites, including the
Cape Canaveral Spaceport and the spaceport at Cecil Field.’

Spaceports in Florida

Currently, Florida has two federally owned spaceports and two FAA licensed commercial
spaceports. The Cape Canaveral Air Force Station and the National Aeronautics and Space
Administration’s Kennedy Space Center are owned and operated by the federal government. The
two FAA licensed commercial spaceports in Florida include the Cape Canaveral Spaceport,
operated by Space Florida, and the Cecil Field Spaceport, operated by the Jacksonville Aviation
Authority. The Space Launch Site Operator licenses for the Cape Canaveral Spaceport and Cecil
Field Spaceport were issued in 1999 and 2010 respectively.

Space Coast Regional Airport

The Space Coast Regional Airport is located about 5 miles south of Titusville and features a
7,319 foot runway. The airport is governed by the Titusville-Cocoa Airport Authority and serves
as a corporate and commercial charter aviation facility. The Airport Authority is currently
seeking a Space Launch Site Operator license from the FAA. The Space Coast Regional Airport
Industrial Park is located adjacent to the airport.

Spaceport Territories Designated in the Florida Statutes

Section 331.304, F.S., provides that certain real property in the following areas constitute a
spaceport territory: Brevard County and within the 1998 boundaries of Patrick Air Force Base,

FAA Aerospace Forecast Fiscal Years 2012-2032, p. 59,
http://www.faa.gov/about/office_org/headquarters_offices/apl/aviation_forecasts/aerospace forecasts/2012-
2032/media/Commercial%20Space%20Transportation.pdf, last viewed March 1, 2013.

¥51 U.S.C. Ch. 509, 8§ 50901-23.

* The FAA also exempts certain classes of small rockets from licensure.

® California Spaceport, Kodiak Launch Complex (AK), Mid-Atlantic Regional Spaceport (VA), Mojave Air and Space Port
(CA), Clinton-Sherman Industrial Airpark (OK), and Spaceport America (NM).
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Cape Canaveral Air Force Station, or John F. Kennedy Space Center, Santa Rosa, Okaloosa,
Gulf, and Walton Counties and within the 1997 boundaries of Eglin Air Force Base, Duval
County which is included within the boundaries of Cecil Airport and Cecil Commerce Center,
and real property licensed as a spaceport by the Federal Aviation Administration, and designated
as spaceport territory by the board of directors of Space Florida.

Section 212.08, F.S., provides a tax exemption for machinery and equipment purchased for a
new or expanding business in a spaceport territory. New and expanding businesses located
within spaceport territory designated by the bill, may be eligible for this exemption. In order to
qualify, a business must be engaged in spaceport activities, as defined by s. 212.02(22), F.S.°

Currently, the Space Coast Regional Airport and the Space Coast Regional Airport Industrial
Park are not designated as a “spaceport territory” in the Florida Statutes.

Il. Effect of Proposed Changes:

Section 1 amends s. 331.304, F.S., to designate real property located in Brevard County which is
included within the boundaries of the Space Coast Regional Airport, Space Coast Regional
Airport Industrial Park, and Spaceport Commerce Park as a spaceport territory.

Section 2 provides that the bill will take effect upon becoming a law.
V. Constitutional Issues:

A. Municipality/County Mandates Restrictions:

None.

B. Public Records/Open Meetings Issues:
None.

C. Trust Funds Restrictions:
None.

V. Fiscal Impact Statement:
A. Tax/Fee Issues:

Section 212.02(22) F.S., defines “Spaceport activities” as those directed or sponsored by
Space Florida on spaceport territory pursuant to its powers and responsibilities under the
Space Florida Act. According to statute 212.08, industrial machinery and equipment
purchased for exclusive use by a new or expanding business in spaceport activities, or for
use in new businesses that manufacture, process, compound, or produce for sale items of

®The term “Spaceport Activities” means activities directed or sponsored by Space Florida on spaceport territory pursuant to
its powers and responsibilities under the Space Florida Act.
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tangible personal property are exempt from sales tax. This bill would be expanding the
area which this sales tax exemption is used.

B. Private Sector Impact:

The increase in designated Space Port territory could lead to an increase of growth in the
space industry, which could potentially lead to more jobs.

C. Government Sector Impact:

The Revenue Estimating Conference met on HB 135, which is identical, and stated it
would have a negative recurring fiscal impact of $100,000 on state funds related to the
tax exemption in s. 212.08, F.S.

VI. Technical Deficiencies:
None.
VII. Related Issues:
None.
VIIl.  Additional Information:
A. Committee Substitute — Statement of Substantial Changes:

(Summarizing differences between the Committee Substitute and the prior version of the bill.)

CS/CS by Community Affairs on March 14, 2013:
The Committee Substitute makes a technical change.

CS by Military and Veterans Affairs, Space, and Domestic Security on March 7,
2013:

The Committee Substitute adds the Space Port Commerce Park to area to be designated
as a spaceport territory.

B. Amendments:

None.

This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate.
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Florida Senate - 2013 CS for SB 848

By the Committee on Military and Veterans Affairs, Space, and
Domestic Security; and Senator Gardiner

583-02015-13 2013848cl1
A bill to be entitled
An act relating to spaceport territory; amending s.
331.304, F.S.; revising spaceport territory for
purposes of the Space Florida Act to include certain

property; providing an effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Subsection (5) is added to section 331.304,
Florida Statutes, to read:

331.304 Spaceport territory.—The following property shall
constitute spaceport territory:

(5) Certain real property located in Brevard County which

is included within the boundaries of Space Coast Regional

Airport, Space Coast Regional Airport Industrial Park, and

Spaceport Commerce Park.

Section 2. This act shall take effect upon becoming a law.

Page 1 of 1

words underlined are additions.
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The Honorable Wilton Simpson, Chair
Committee on Community Affairs

315 Knott Building

404 South Monroe Street

Tallahassee, FL 32399-1100

Dear Chairman Simpson,

Senate Bill 848 Spaceport Territory has been referred to your committee. This legislation
designates the Space Coast Regional Airport and surrounding areas as a spaceport. I respectfully
request that Senate Bill 848 be heard before your committee.

If you have any questions regarding this request, please do not hesitate to call my office. Thank
you for your time and consideration of this matter,

/

{dy Gardiner

Senator A
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Cc: Mr. Tom Yeatman, Staff Director
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0 1013 East Michigan Street, Orlando, Florida 32806 (407) 428-5800
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President of the Senate President Pro Tempore
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The Honorable Wilton Simpson, Chair
Committee on Community Affairs

315 Knott Building

404 South Monroe Street

Tallahassee, Florida 32399

Dear Chairman Simpson,

I respectfully request that my legislative assistant, Gina Herron, be allowed to present SB 848
Spaceport Territory in the Community Affairs meeting taking place March 14, 2013 if I am
unable to present the bill.

1f you should have any questions regarding this request, please do not hesitate to contact my
office at 487-5013. Thank you for your time and consideration of this matter.

Sincerely,

Gardiner
District 13

Sénatq 14
Sl\tate/S‘en
o

AG: gh

Cc: Mr. Tom Yeatman

REPLY TO:
3 1013 East Michigan Street, Orlando, Florida 32806 (407) 428-5800
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Senate’s Website. www.flsenate.gov

DON GAETZ GARRETT RICHTER
President of the Senate President Pro Tempore
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Please see Section VIII. for Additional Information:

A. COMMITTEE SUBSTITUTE..... Statement of Substantial Changes

B. AMENDMENTS........ccccvvvvinnne |:| Technical amendments were recommended
|:| Amendments were recommended
|:| Significant amendments were recommended

Summary:

CS/SB 286 permits a design professional employed by a business entity or an agent of the entity
to be immune from tort liability for damages occurring within the course and scope of the
performance of a professional services contract if:

e The contract is made between the business entity and a claimant or another entity for the
provision of services to the claimant;

e The contract does not name an individual employee or agent as a party to the contract;

e The contract prominently states that an individual employee or agent may not be held
individually liable for negligence;

e The business entity maintains any professional liability insurance required under the contract;
and

e Any damages are solely economic in nature and do not extent to persons or property not
subject to the contract.

The bill adds geologists to list of professions defined as “design professionals” in s. 588.002,
F.S.
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This bill amends the following sections of the Florida Statutes: 471.023, 472.021, 481.219,
481.319, 492.111, and 558.002.

The bill creates section 558.0035, Florida Statutes.
Il. Present Situation:
Personal Liability for Professional Services

Under s. 621.07, F.S., a professional service corporation or professional service limited liability
company is liable up to the full value of its property for the negligence of its employees. An
employee or agent is also personally liable for negligent or wrongful acts or misconduct
committed by that person, or by any person under that person’s direct supervision and control,
while rendering professional service on behalf of the corporation or limited liability.*

Liability of Construction Defects by Design Professionals

Chapter 558, F.S., provides the process whereby a property owner can assert a claim against a
contractor, subcontractor, supplier, or design professional concerning a construction defect.
Section 558.002(7), F.S., defines the term “design professional” to mean “a person, as defined in
s. 1.01, F.S,, licensed in this state as an architect, interior designer, landscape architect, engineer,
or surveyor.”

Economic Loss Rule

The economic loss rule is “a judicially created doctrine that sets forth the circumstances under
which a tort action is prohibited if the only damages suffered are economic losses.”® Under the
economic loss rule, economic damages may not be recovered in a negligence action if the
damages are not accompanied by physical property damage or bodily injury.* This rule “bars a
plaintiff from bringing tort claims to recover pure economic damages arising from a breach of
contract cause of action absent personal injury or property damages.” As a result, if the
relationship between the plaintiff and the defendant is derived in contract, and the plaintiff
cannot prove a tort independent of some contractual breach, the economic loss rule bars recovery
on any noncontract claims.”

! Section 621.07, F.S.
Z Section 725.08(4), F.S., also defines the term “design professional” to mean “an individual or entity licensed by the state
who holds a current certificate of registration under chapter 481 to practice architecture or landscape architecture, under
chapter 472 to practice land surveying and mapping, or under chapter 471 to practice engineering, and who enters into a
professional services contract.”
® Indemnity Ins. Co. of N. Am. v. Am. Aviation, Inc., 891 So. 2d 532, 536 (Fla. 2004).
‘5‘ 17 FLA. JUR. 2D Damages s. 36 (2010).

Id.
®1d.
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Economic Loss Rule and Design Professionals

In Moransais v. Heathman, the Florida Supreme Court found that professional malpractice and
negligence claims are not barred by the economic loss rule.” The case involved the assertion of
the economic loss rule as a defense to a professional malpractice claim brought by a homeowner
(plaintiff). The defendants were licensed engineers who made a pre-purchase inspection of a
home and allegedly failed to detect and disclose defects in the condition of the house. The
plaintiff contracted with a professional engineering corporation to perform the home inspection
services, and the contract did not name the defendants who actually conducted the inspection as
parties to the contract.®

The court first held that home purchasers have a cause of action for professional malpractice
against an employee of the engineering corporation who conducts a home inspection but with
whom the home purchaser is not in privity of contract.’ The court then concluded that
professional malpractice and negligence claims are not barred by the economic loss rule. The
court’s holding was based on two principal reasons:

e Florida’s common law and statutory scheme recognizes tort claims against professionals for
negligence based on the professional’s violation of a duty of care to the injured person.

e The economic loss rule is not intended to apply to professionals who negligently perform
their duties.™

The court noted that the rule has not eliminated causes of action premised upon torts that are
independent of the contract.™* It also held that the rule was not intended to bar well-established
common law causes of action, such as those for neglect in providing professional services.'? The
court stated that the economic loss rule was primarily intended to limit product liability claims,
and that it should generally be limited to that context “or situations where the policy
considerations are substantially identical to those underlying the product liability-type
analysis.”™® Noting that actions against professionals often involve only economic loss without
any personal or property damage, the court stated that extending the economic loss rule to tort
cases against professionals “would effectively extinguish such causes of action.”**

Third-Party Liability Limitations in Contracts

Generally, Florida law recognizes limitation of liability clauses in contracts and permits third
party beneficiaries to enforce a limitation of liability clause. However, in Witt v. La Gorce
Country Club, Inc., the Florida Third District Court of Appeal held that the limitation of liability

" Moransais v. Heathman, 744 So. 2d 973, 983 (Fla. 1999).

¥1d. at 974.

% Privity of contract is defined as: “The relationship between the parties to a contract, allowing them to sue each other but
preventing a third party from doing so. The requirement of privity has been relaxed under modern laws and doctrines of
implied warranty and strict liability, which allow a third-party beneficiary or other foreseeable user to sue the seller of a
defective product.” BLACK’S LAW DICTIONARY (9th Ed.).

% Moransais at 983-84.

11d. at 981 (citing HTP, Ltd. v. Lineas Aereas Costarricenses, S.A., 685 So. 2d 1238 (Fla. 1996)).

' 1d. at 983.

B d.

“1d.
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clause in the contract was invalid and unenforceable as to a geologist in his capacity as a licensed
professional.’® Consequently, the court refused to apply the economic loss rule to bar a
negligence claim.

In Witt, the plaintiff, La Gorce Country Club, Inc., entered into a design-build contract for a
reverse osmosis system with ITT Industries, Inc. (ITT), and Gerald M. Witt and Associates, Inc.
(GMWA), the company of professional geologist Gerald M. Witt (Witt). The contract provided a
limitation of liability to the benefit of Witt, who in his individual capacity was not a party to the
contract. The reverse osmosis system failed after numerous technical problems during the design
and building of the system. The plaintiff then filed suit.*®

The court relied on the holding in Moransais, noting that, as a professional geologist, Witt was
specifically subject to personal liability for negligence, misconduct, or wrongful acts under
s.492.111, F.S. Consequently, the court rejected the application of the economic loss rule to a
professional malpractice claim against a licensed professional geologist.*’

In effect, the Witt decision is an exception to the rule, as expressed in Florida Power and Light
Company v. Mid-Valley, that third-party beneficiaries of a contract are entitled protection of a
liability limitation clause in a contract.’® Under Witt, professionals are not entitled to that
protection. In refusing to recognize the contract’s liability limitation and to apply the economic
loss rule to limit Witt’s liability, the court noted that “claims of professional negligence operate
outside of the contract.”*®

Engineers

Professional engineers are regulated by the Board of Professional Engineers within the
Department of Business and Professional Regulation (department), which enforces and
administers the provisions of ch. 471, F.S. Existing law provides the following education and
experience requirements for a person to qualify to take the examination for licensure as an
engineer:

e Graduating from an approved engineering curriculum of 4 years or more in a school, college,
or university which has been approved by the board and has a record of 4 years of active
engineering experience of a character indicating the competence to be in responsible charge
of engineering;

e Graduating from an approved engineering technology curriculum of 4 years or more in a
school, college, or university within the State University System, having been enrolled or
having graduated prior to July 1, 1979, and having had a record of 4 years of active

5 Witt v. La Gorce Country Club, Inc., 35 So. 3d 1033 (Fla. 3d DCA 2010).
1% The claims against Gerald M. Witt, the defendant professional geologist, and his codefendant corporations included: (1)
fraud in the inducement against codefendant ITT Industries, Inc. (ITT); (2) aiding and abetting fraud in the inducement by
Witt and his company Gerald M. Witt and Associates, Inc. (GMWA); (3) violation of the Florida Deceptive and Unfair Trade
Practices Act in ss. 501.201-501.213, F.S., by ITT and GMWA, (4) professional malpractice by Witt and GMWA; and (5)
Ila7reach of the contract by GMWA. Witt at 1037-1038.

Id.
'8 Florida Power and Light Company v. Mid-Valley, Inc., 763 F.2d 1316 (11th Cir. 1985).
9 Witt at 1039.
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engineering experience of a character indicating competence to be in responsible charge of
engineering; or

e Having, in lieu of the education and experience requirements, 10 years or more of active
engineering work of a character indicating that the applicant is competent to be placed in
responsible charge of engineering. This provision does not apply unless the person notified
the dezp())artment before July 1, 1984, that she or he would be engaged in such work on July 1,
1981.

Engineer Liability

Licensed engineers may practice through a business organization, including a partnership,
corporation, or other legal entity offering professional services.** Current law establishes the
liability of engineers when practicing through a business organization, including the liability of
partners in a partnership and of the business organization’s officers, agents, or employees for
negligence, mis