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2022 Regular Session

COMMITTEE MEETING EXPANDED AGENDA

The Florida Senate

CRIMINAL JUSTICE
Senator Pizzo, Chair
Senator Brandes, Vice Chair

MEETING DATE: Tuesday, January 25, 2022
TIME: 10:00 a.m.—12:00 noon
PLACE: ToniJennings Committee Room, 110 Senate Building

MEMBERS: Senator Pizzo, Chair; Senator Brandes, Vice Chair; Senators Baxley, Bean, Burgess, Gainer,
Hooper, Perry, Powell, and Taddeo

TAB BILL NO. and INTRODUCER

BILL DESCRIPTION and
SENATE COMMITTEE ACTIONS

COMMITTEE ACTION

1 SB 752
Gainer
(Compare H 387)

Probationary or Supervision Services for
Misdemeanor Offenders; Deleting a prohibition on
private entities providing probationary or supervision
services to certain misdemeanor offenders, etc.

cJ 01/11/2022 Temporarily Postponed
CJ 01/25/2022 Fav/CS

ACJ

AP

Fav/CS
Yeas 9 Nays O

2 SB 796
Bradley
(Similar CS/H 287)

Tampering with or Fabricating Physical Evidence;
Providing enhanced criminal penalties for tampering
with or fabricating physical evidence in certain
criminal proceedings and investigations, etc.

CcJ 01/25/2022 Fav/CS
Ju
RC

Fav/CS
Yeas 9 Nays O

3 SB 868
Stewart
(Identical H 525)

Sexual Battery on a Mentally Incapacitated Person;
Revising the definition of the term “mentally
incapacitated”; revising provisions concerning sexual
battery upon a person who is mentally incapacitated,
etc.

JuU 01/10/2022 Favorable
CJ 01/25/2022 Favorable
RC

Favorable
Yeas 9 Nays O

4 SB 1012
Burgess
(Similar H 697)

Victims of Crimes; Requiring law enforcement
personnel to ensure that victims are given information
about their right to employ private counsel;
encouraging The Florida Bar to develop a registry of
attorneys willing to serve as crime victim advocates
on a pro bono basis, etc.

(ON] 01/25/2022 Favorable
Ju
RC

Favorable
Yeas 9 Nays O

01252022.1145

S-036 (10/2008)
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COMMITTEE MEETING EXPANDED AGENDA

Criminal Justice

Tuesday, January 25, 2022, 10:00 a.m.—12:00 noon

TAB BILL NO. and INTRODUCER

BILL DESCRIPTION and
SENATE COMMITTEE ACTIONS

COMMITTEE ACTION

5 SB 1046
Hooper
(Identical H 773)

Public Records/Law Enforcement Geolocation
Information; Defining the term “law enforcement
geolocation information”; providing an exemption from
public records requirements for law enforcement
geolocation information held by a law enforcement
agency; providing for future legislative review and
repeal of the exemption; providing a statement of
public necessity, etc.

CJ 01/25/2022 Favorable
GO
RC

Favorable
Yeas 9 Nays O

6 SB 1200
Bean
(Similar H 653)

Wrongful Convictions; Authorizing certain prosecuting
attorneys to file a motion to vacate or set aside a
judgment if he or she has evidence or information that
a convicted person is innocent; requiring the court to
appoint counsel for such convicted person if he or she
does not otherwise have legal counsel and if an
evidentiary hearing is required; providing hearing and
court procedures; authorizing the appeal of a denial of
the prosecuting attorney’s motion to vacate or set
aside a judgment by any party, etc.

CJ 01/25/2022 Favorable
Ju
RC

Favorable
Yeas 9 Nays 0

7 SB 1204
Broxson
(Identical H 873)

Public Records/Information or Records/Executions;
Providing an exemption from public records
requirements for information or records that identify or
could reasonably lead to the identification of any
person or entity that participates in an execution;
providing for retroactive application; providing for
future legislative review and repeal of the exemption;
providing a statement of public necessity, etc.

CJ 01/25/2022 Favorable
JuU
RC

Favorable
Yeas 9 Nays O

8 SB 1534
Boyd
(Identical H 1511)

Retail Theft; Prohibiting certain retail theft at multiple
locations within a specified timeframe; providing
exceptions; providing criminal penalties, etc.

(ON] 01/25/2022 Fav/CS
ACJ
AP

Fav/CS
Yeas 9 Nays O

01252022.1145

S-036 (10/2008)
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COMMITTEE MEETING EXPANDED AGENDA
Criminal Justice
Tuesday, January 25, 2022, 10:00 a.m.—12:00 noon

BILL DESCRIPTION and

TAB BILL NO. and INTRODUCER SENATE COMMITTEE ACTIONS COMMITTEE ACTION
9 SB 1736 Records of Physical Examinations of Officers; Fav/CS
Hooper Requiring an employing agency to maintain records of Yeas 9 Nays 0
(Similar H 453) employee physical examinations for a specified

period of time after employee separation from the
agency; creating a presumption that applies to
employees whose records are not maintained for that
period of time, etc.

CJ 01/25/2022 Fav/CS
GO
RC
10 SB 1798 Sexually Explicit Material; Increasing the monetary Fav/CS
Book damages that an aggrieved person may receive as a Yeas 9 Nays O
(Compare H 1453) result of violations relating to sexual

cyberharassment; prohibiting persons from willfully
and maliciously creating and disseminating or selling
any sexually explicit image of a depicted individual
without that individual’'s consent; authorizing a law
enforcement officer to arrest without a warrant any
person he or she has probable cause to believe has
violated specified provisions; prohibiting a person
from knowingly and unlawfully obtaining a specified
sexually explicit image of a person with a certain
intent; revising existing unlawful conduct relating to
possessing with the intent to promote and knowingly
possessing, controlling, or intentionally viewing
presentations that include child pornography, rather
than sexual conduct by a child, etc.

(ON] 01/25/2022 Fav/CS
CF
AP

Other Related Meeting Documents

01252022.1145

S-036 (10/2008)
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The Florida Senate

BILL ANALYSIS AND FISCAL IMPACT STATEMENT

(This document is based on the provisions contained in the legislation as of the latest date listed below.)

Prepared By: The Professional Staff of the Committee on Criminal Justice

BILL: CS/SB 752

INTRODUCER: Criminal Justice Committee and Senators Gainer and Pizzo

SUBJECT: Probationary or Supervision Services for Misdemeanor Offenders
DATE: January 25, 2022 REVISED:
ANALYST STAFF DIRECTOR REFERENCE ACTION
1. Siples Jones CJ Fav/CS
2. ACJ
3. AP

Please see Section IX. for Additional Information:

COMMITTEE SUBSTITUTE - Substantial Changes

Summary:

CS/SB 752 removes a statutory prohibition on a private entity providing probationary or
supervision services to misdemeanor offenders who are sentenced by a circuit court. Under
current law, a private or a public entity may only provide probation services to offenders
sentenced by a county court.

Currently, the Department of Corrections (DOC) must supervise felony and misdemeanor
offenders who are sentenced to or placed on probation or other supervision by a circuit court.
The bill authorizes the DOC to supervise misdemeanor offenders when such supervision is
ordered by the circuit court, but retains the requirement that DOC supervise felony offenders.

The bill transfers the authority to approve a contract with a private entity to provide supervision
services for misdemeanor offenders from the county court judge or administrative judge to the
chief judge of the circuit.

The bill will have an indeterminate fiscal impact on the DOC. See Section V. Fiscal Impact
Statement.

The bill is effective July 1, 2022.
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Present Situation:
Court Jurisdiction

Florida has a two-tiered trial court system that consists of circuit courts and county courts. The
state Constitution requires a circuit court to be established in each judicial circuit established by
the Legislature, of which there are twenty.!

Circuit courts have exclusive original jurisdiction over:

e All actions at law not cognizable by the county courts;

e Proceedings related to settling estates of decedents and minors, granting testamentary letters,
guardianship, involuntary hospitalization, the determination of incompetency, and other
jurisdiction usually pertaining to probate courts;

e All cases in equity including cases related to juveniles, except traffic offenses as provided in
chs. 316 and 985, F.S.;

e All felonies and all misdemeanors arising out of the same circumstances as a felony which is
also charged;

e All cases involving the legality of any tax assessment or toll or denial of refund, except as
provided in s. 72.011, F.S,;

e Ejectment actions; and

e All actions involving the title and boundaries of real property.?

The state Constitution also establishes a county court in each county.® County courts have

original jurisdiction over:

e Misdemeanor cases not cognizable by the circuit courts;

e Violations of municipal and county ordinances; and

e Actions at law, except those within the exclusive jurisdiction of the circuit courts, in which
the n;atter in controversy does not exceed $30,000, exclusive of interest, costs, and attorney
fees.

Generally, felony offenses are adjudicated by the circuit court and misdemeanor offenses are

adjudicated by the county court. However, circuit courts routinely adjudicate misdemeanor

charges when:

e A misdemeanor charge arises out of the same circumstances as a felony; or

e A felony charge is reduced or dismissed in circuit court and the court retains jurisdiction over
the remaining misdemeanor charge.

LArt. V, ss. 1and 5, FLA. CoNsT. A list of judicial circuits can be found at https://www.flcourts.org/Florida-Courts/Trial-
Courts-Circuit (last visited January 7, 2022).

2 Section 26.012(2), F.S.

3 Art. V,s. 6, FLA. CONST.

4 Section 34.01(1), F.S. The jurisdictional limit for civil actions was $15,000 prior to January 1, 2020, at which time the
jurisdictional limit was raised to $30,000. The jurisdictional limit is scheduled to rise to $50,000 on January 1, 2023. The law
provides a process by which the jurisdictional limit is to be reviewed and adjusted every 10 years beginning July 1, 2030;
however it may not be lower than $50,000.
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Probation and Other Supervision

Probation is a form of community supervision requiring specified contacts with probation
officers and compliance with certain terms and conditions.® The court determines the terms and
conditions of probation.® Section 948.03, F.S., provides standard conditions of probation;
however, a court may sentence an offender to special terms and conditions at the time of
sentencing, such as substance abuse treatment.

County Court

A defendant who is placed on probation after being found guilty of a misdemeanor may not be
sentenced to a term of supervision exceeding six months, unless otherwise ordered by the court.”
Any person sentenced to misdemeanor probation by the county court must pay at least $40 per
month, as determined by the court, to the court approved public or private entity providing
misdemeanor supervision.®

A private entity or public entity, including licensed substance abuse education and intervention
programs, may provide probation services to offenders sentenced by a county court, when such
services are provided under the supervision of the board of county commissioners or the court.’
For example, the Salvation Army provides supervision services including drug testing, job
assistance, community service placement, and substance abuse assistance and rehabilitation to
misdemeanor probationers in multiple Florida counties.® Professional Probation Services and its
affiliated company, Judicial Correction Services, provide services in a number of Florida
counties.

Any private entity providing supervision services for misdemeanor probationers must contract
with the county in which the services will be provided.!? In a county with a population of less
than 70,000, the county court judge, or in a county with more than one county court judge, the
administrative judge of the county court must approve the contract. The terms of the contract
must include, but are not limited to:

e The extent of the services to be rendered by the entity providing supervision and
rehabilitation.

Staff qualifications and criminal record checks of staff.

Staffing levels.

The number of face-to-face contacts with probationers.

Procedures for handling the collection of probationer fees and restitution.

5 Section 948.01(8), F.S.

6 Section 948.03, F.S.

7 Section 948.15(1), F.S.

8 Section 948.09(1)(b), F.S.

® Section 948.15(2), F.S.

10 Such misdemeanor probation services are provided in Citrus, Dixie, Duval, Gilchrist, Highlands, and Marion counties. The
Salvation Army, Correctional Services, available at https://salvationarmyflorida.org/correctional-services/ (last visited
January 7, 2022).

11 See Professional Probation Services, Our Companies, available at https://ppsfamily.com/our-companies/ (last visited
January 7, 2022).

12 Section 948.15(3), F.S.
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e Procedures for handling indigent probationers that ensure placement irrespective of ability to
pay.

Circumstances under which revocation of a probationer’s supervision may be recommended.
Reporting and record keeping requirements.

Default and contract termination procedures.

Procedures that aid probationers with job assistance.

Procedures for accessing criminal history records of probationers.®

On a quarterly basis, the entity must report to the chief judge a summary of the number of
probationers supervised by the private entity, payment of the required contribution under
supervision or rehabilitation, and the number of probationers for whom supervision will be
terminated. The entity must permit its records to be inspected upon the request of the county, the
court, the Auditor General, the Office of Program Policy Analysis and Government
Accountability, or any agent thereof.'4

A private entity that charges a fee for providing supervision services to probationers must

register with the board of county commissioners in the county in which the entity offers services.

The entity must provide specified information for each program it operates, including:

e The length of time the program has been operating in the county;

e A list of the staff and a summary of their qualifications;

e A summary of the types of services that are offered under the program; and

e The fees the entity charges for court-ordered services and any procedures for indigent
probationers.®®

A private entity, including a licensed substance abuse education and intervention program,
providing misdemeanor supervision services must comply with all other applicable provisions of
law. 1

Circuit Court

If the circuit court places a defendant on probation for a felony, the DOC must supervise the
defendant.!’” A defendant who is placed on probation for a misdemeanor may not be placed under
the DOC’s supervision unless the circuit court was the court of original jurisdiction.!® The DOC
currently supervises more than 164,000 offenders on probation or in community control
throughout Florida.®

Any person placed on probation under ch. 948, F.S., must pay the DOC supervision fees equal to
the total month or portion of a month of supervision times the court-ordered amount, but such

1B d.

141d.

15 Section 948.15(4), F.S.

16 Section 948.15(5), F.S.

17 Section 948.01(1)(a), F.S.

18 Section 948.01(2), F.S.

1% Florida Department of Corrections, Probation Services, available at http://www.dc.state.fl.us/cc/index.html (last visited
January 7, 2022).
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amount cannot exceed the actual per diem cost of supervision.?’° The DOC must consider an

offender’s ability to pay in establishing a written pay plan. Any funds collected from felony

probationers may be used by the DOC to offset the costs associated with community supervision
21

programs.

Subsections 948.01(1) and (5), F.S., prohibit a private entity from providing probationary or
supervision services to felony or misdemeanor offenders sentenced to probation or other
supervision by the circuit court. As such, a private entity is authorized to provide supervision
services to a misdemeanor offender sentenced by the county court, but cannot provide such
services to a misdemeanor offender sentenced by the circuit court.

Effect of Proposed Changes:

The bill repeals the statutory prohibition on a private entity providing probationary or
supervision services to misdemeanor offenders who are sentenced by a circuit court. The bill
authorizes a private entity to provide probationary or supervision services to any misdemeanor
offender who is placed on probation, regardless of whether such sentence is imposed by a county
or circuit court. The bill authorizes the DOC to supervise misdemeanor offenders when such
supervision is ordered by the circuit court, but retains the requirement that the DOC supervise
felony offenders.

The bill transfers the authority to approve a contract with a private entity to provide supervision
services for misdemeanor offenders from the county court judge or administrative judge to the
chief judge of the circuit.

The bill is effective July 1, 2022.
Constitutional Issues:
A. Municipality/County Mandates Restrictions:

The bill may have an indeterminate impact on county governments that contract with
private entities to provide misdemeanor probationary services. However, these provisions
relate to the defense, prosecution, or punishment of criminal offenses, and criminal laws
are exempt from the requirements of Art. VII, s. 18(d) of the Florida Constitution,
relating to unfunded mandates.

B. Public Records/Open Meetings Issues:
None.

C. Trust Funds Restrictions:
None.

20 Section 948.09(1)(a)1., F.S.

2L 1d. Additionally, a felony probationer must pay a $2-per-month surcharge to be used by the DOC to pay for correctional
probation officers’ training and equipment, including radios, and firearms training, firearms, and similar equipment. Section
948.09(1)(a)2., F.S.
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D. State Tax or Fee Increases:
None.
E. Other Constitutional Issues:

None identified.

V. Fiscal Impact Statement:

A. Tax/Fee Issues:
None.
B. Private Sector Impact:

Private entities who contract to provide probationary services to misdemeanor offenders
may experience an increase in workload.

C. Government Sector Impact:

The bill may have an indeterminate fiscal impact on those counties that contract with
private entities to provide probation and supervision services of misdemeanor offenders,
due to a possible increase in probationers.

The bill will have an indeterminate fiscal impact on the DOC, as some probationers may
be diverted away from the DOC’s supervision.??

VI. Technical Deficiencies:
None.
VII. Related Issues:
None.
VIII. Statutes Affected:

This bill substantially amends sections 948.01 and 948.15 of the Florida Statutes.

22 Department of Corrections, 2022 Agency Legislative Analysis of SB 752, pg. 3, (Dec. 10, 2021) (on file with the Senate
Committee on Criminal Justice).
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IX. Additional Information:

A. Committee Substitute — Statement of Substantial Changes:
(Summarizing differences between the Committee Substitute and the prior version of the bill.)

CS by Criminal Justice on January 25, 2022:

The committee substitute:

e Authorizes the DOC to supervise misdemeanor offenders when ordered to do so by
the circuit court;

e Requires the chief judge of the circuit to approve a contract with a private entity to
provide supervision services for misdemeanor offenders, rather than the county court
judge or administrative judge; and

e Makes conforming changes.

B. Amendments:

None.

This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate.
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Florida Senate - 2022 COMMITTEE AMENDMENT
Bill No. SB 752

|V 27>

LEGISLATIVE ACTION
Senate . House
Comm: RCS
01/25/2022

The Committee on Criminal Justice (Gainer) recommended the

following:
Senate Amendment (with title amendment)

Delete everything after the enacting clause
and insert:

Section 1. Paragraph (a) of subsection (1) and subsection
(5) of section 948.01, Florida Statutes, is amended to read:

948.01 When court may place defendant on probation or into
community control.—

(1) Any state court having original Jjurisdiction of

criminal actions may at a time to be determined by the court,

Page 1 of 4
1/24/2022 8:11:26 AM CJ.CJg.01890
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Florida Senate - 2022 COMMITTEE AMENDMENT
Bill No. SB 752

|V 27>

with or without an adjudication of the guilt of the defendant,
hear and determine the question of the probation of a defendant
in a criminal case, except for an offense punishable by death,
who has been found guilty by the verdict of a jury, has entered
a plea of guilty or a plea of nolo contendere, or has been found
guilty by the court trying the case without a jury.

(a) If the court places the defendant on probation or into
community control for a felony, the department shall provide
immediate supervision by an officer employed in compliance with
the minimum qualifications for officers as provided in s.

943.13. The department may provide supervision to misdemeanor

offenders sentenced or placed on probation by a circuit court,

when so ordered by the sentencing court. A private entity may

not provide probationary or supervision services to felony e
misdemeanor offenders sentenced or placed on probation or other

supervision by—the—eireuit—court.

(5) The imposition of sentence may not be suspended and the
defendant thereupon placed on probation or into community
control unless the defendant is placed under the custody of the
department or another public or private entity. A private entity
may not provide probationary or supervision services to felony

er—misdemeaner offenders sentenced or placed on probation or

ar

other supervision by—the—eirevwit——ecour

Section 2. Subsections (2) and (3) of section 948.15,
Florida Statutes, are amended to read:

948.15 Misdemeanor probation services.—

(2) A private entity or public entity, including a licensed
substance abuse education and intervention program, under the

supervision of the board of county commissioners or the court

Page 2 of 4
1/24/2022 8:11:26 AM CJ.CJ.01890




40
41
42
43
44
45
46
47
48
49
50
51
52
53
54
55
56
57
58
59
60
61
62
63
64
65
66
67
68

Florida Senate - 2022 COMMITTEE AMENDMENT
Bill No. SB 752

|V 27>

may provide probation services and licensed substance abuse

education and treatment intervention programs for misdemeanor

offenders sentenced or placed on probation by—the—ecountyeourt.

(3) Any private entity, including a licensed substance
abuse education and intervention program, providing services for
the supervision of misdemeanor probationers must contract with

the county in which the services are to be rendered. The chief
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must approve the contract. Terms of the contract must state, but
are not limited to:

(a) The extent of the services to be rendered by the entity
providing supervision or rehabilitation.

(b) Staff qualifications and criminal record checks of
staff.

(c) Staffing levels.

(d) The number of face-to-face contacts with the offender.

(e) Procedures for handling the collection of all offender
fees and restitution.

(f) Procedures for handling indigent offenders which ensure
placement irrespective of ability to pay.

(g) Circumstances under which revocation of an offender’s

probation may be recommended.

(h) Reporting and recordkeeping requirements.

(i) Default and contract termination procedures.

(J) Procedures that aid offenders with job assistance.

(k) Procedures for accessing criminal history records of
probationers.

Page 3 of 4
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In addition, the entity shall supply the chief judge’s office
with a quarterly report summarizing the number of offenders
supervised by the private entity, payment of the required
contribution under supervision or rehabilitation, and the number
of offenders for whom supervision or rehabilitation will be
terminated. All records of the entity must be open to inspection
upon the request of the county, the court, the Auditor General,
the Office of Program Policy Analysis and Government
Accountability, or agents thereof.

Section 3. This act shall take effect July 1, 2022.

================= T ] TLE A MEDNDDMENT ================

And the title is amended as follows:
Delete everything before the enacting clause

and insert:

A bill to be entitled

An act relating to probationary or supervision
services for misdemeanor offenders; amending s.
948.01, F.S.; authorizing the Department of
Corrections to supervise certain misdemeanor
offenders; deleting a prohibition on private entities
providing probationary or supervision services to
certain misdemeanor offenders; amending s. 948.15,
F.S.; authorizing a private or public entity to
provide probation services and other specified
programming to misdemeanor offenders; revising who may
approve specified contracts; providing an effective

date.

Page 4 of 4
1/24/2022 8:11:26 AM CJ.CJg.01890




0o J o U Ww N

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29

Florida Senate - 2022 SB 752

By Senator Gainer

2-00980-22 2022752

A bill to be entitled
An act relating to probationary or supervision
services for misdemeanor offenders; amending s.
948.01, F.S.; deleting a prohibition on private
entities providing probationary or supervision
services to certain misdemeanor offenders; providing

an effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Paragraph (a) of subsection (1) and subsection
(5) of section 948.01, Florida Statutes, are amended to read:

948.01 When court may place defendant on probation or into
community control.—

(1) Any state court having original jurisdiction of
criminal actions may at a time to be determined by the court,
with or without an adjudication of the guilt of the defendant,
hear and determine the question of the probation of a defendant
in a criminal case, except for an offense punishable by death,
who has been found guilty by the verdict of a Jjury, has entered
a plea of guilty or a plea of nolo contendere, or has been found
guilty by the court trying the case without a jury.

(a) If the court places the defendant on probation or into
community control for a felony, the department shall provide
immediate supervision by an officer employed in compliance with
the minimum qualifications for officers as provided in s.
943.13. A private entity may not provide probationary or
supervision services to felony exr—misdemeaner offenders

sentenced or placed on probation or other supervision by—the

Page 1 of 2
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Florida Senate - 2022 SB 752
2-00980-22 2022752
eireuit—eourt.

(5) The imposition of sentence may not be suspended and the
defendant thereupon placed on probation or into community
control unless the defendant is placed under the custody of the
department or another public or private entity. A private entity
may not provide probationary or supervision services to felony
or—misdemeanor offenders sentenced or placed on probation or
other supervision by—£hk ireuit arE.

Section 2. This act shall take effect July 1, 2022.
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2022 AGENCY LEGISLATIVE BILL ANALYSIS

AGENCY: Department of Corrections

BILL INFORMATION

BILL NUMBER: SB 752
BILL TITLE: Probationary or Supervision Services for Misdemeanor Offenders
BILL SPONSOR: Senator Gainer

EFFECTIVE DATE: | July 1, 2022

COMMITTEES OF REFERENCE CURRENT COMMITTEE
1) Criminal Justice
2) Appropriations Subcommittee on Criminal and Civil
Justice

_ SIMILARBILLS
3) Appropriations BILL NUMBER.
4) SPONSOR:
5)

PREVIOUS LEGISLATION IDENTICAL BILLS
BILL NUMBER: BILL NUMBER:
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YEAR:
Is this bill part of an agency package?

LAST ACTION: No.
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LEAD AGENCY ANALYST:

Joe Winkler, Angella New

ADDITIONAL ANALYST(S):

LEGAL ANALYST:

Todd Studley
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2022 Agency Bill Analysis

POLICY ANALYSIS

1. EXECUTIVE SUMMARY

Amends s. 948.01(1)(a) and (5), F.S., provides language deleting the prohibition on private entities from providing
supervision to offenders placed on probation for misdemeanors offenses. Provides for an effective date of July 1,
2022.

2. SUBSTANTIVE BILL ANALYSIS
1. PRESENT SITUATION:

Section 948.01, F.S. provides when a court may place a defendant on probation or into community control. These
instances include:

(1)(a): If the court places the defendant on probation or into community control for a felony, the Florida Department of
Corrections (FDC or Department) shall provide immediate supervision by an officer employed in compliance with the
minimum qualifications for officers as provided in s. 943.13, F.S. A private entity may not provide probationary or
supervision services to felony or misdemeanor offenders sentenced or placed on probation or other supervision by the
circuit court.

(5): The imposition of sentence may not be suspended and the defendant thereupon placed on probation or into
community control unless the defendant is placed under the custody of the Department or another public or private
entity. A private entity may not provide probationary or supervision services to felony or misdemeanor offenders
sentenced or placed on probation or other supervision by the circuit court.

Over the past three fiscal years there has been an annual average of 3,984 probation admissions where the
supervision type is coded as misdemeanor. These sentencing practices may have resulted from plea negations where
there were no dispositions on included felony offenses in a case or felonies that were plead down to misdemeanors.

2. EFFECT OF THE BILL:

The bill continues to not allow felony offenders to be supervised by a private entity regardless of the court of sentence
and allows offenders placed on supervision, regardless of the court delegation, for misdemeanor offenses, to be
supervised by private entities. Based on the bill language courts will be able to, although are not required to, order
that these offenders be supervised by private entities, instead of the Department.

The actual number of offenders that will be diverted away from FDC supervision by this bill are unknown, therefore the
impact is indeterminate.

3. DOES THE BILL DIRECT OR ALLOW THE AGENCY/BOARD/COMMISSION/DEPARTMENT TO DEVELOP,
ADOPT, OR ELIMINATE RULES, REGULATIONS, POLICIES, OR PROCEDURES? YO NX

If yes, explain:

Is the change consistent
with the agency’s core YOO NOJ
mission?

Rule(s) impacted (provide
references to F.A.C., etc.):

4. WHAT IS THE POSITION OF AFFECTED CITIZENS OR STAKEHOLDER GROUPS?

Proponents and summary
of position:

Opponents and summary of
position:

5. ARE THERE ANY REPORTS OR STUDIES REQUIRED BY THIS BILL? YO NX

If yes, provide a
description:

Date Due:
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Bill Section Number(s):

6. ARE THERE ANY NEW GUBERNATORIAL APPOINTMENTS OR CHANGES TO EXISTING BOARDS, TASK
FORCES, COUNCILS, COMMISSIONS, ETC. REQUIRED BY THIS BILL? YO NX

Board:

Board Purpose:

Who Appoints:

Changes:

Bill Section Number(s):

FISCAL ANALYSIS

1. DOES THE BILL HAVE A FISCAL IMPACT TO LOCAL GOVERNMENT? YO NOI
Revenues: Unknown

Expenditures: Unknown

Does the legislation
increase local taxes or
fees? If yes, explain.

If yes, does the legislation
provide for a local
referendum or local
governing body public vote
prior to implementation of
the tax or fee increase?

2. DOES THE BILL HAVE A FISCAL IMPACT TO STATE GOVERNMENT? YO NOI
Revenues: Unknown

Expenditures: The actual number of offenders that will be diverted away from FDC
supervision by this bill are unknown, therefore the impact is indeterminate.

The technology impact is indeterminate.

Does the legislation contain | No
a State Government
appropriation?

If yes, was this
appropriated last year?

3. DOES THE BILL HAVE A FISCAL IMPACT TO THE PRIVATE SECTOR? YO NO
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Revenues:

Unknown

Expenditures:

Unknown

Other:

4. DOES THE BILL INCREASE OR DECREASE TAXES, FEES, OR FINES?

YX NOI

If yes, explain impact.

Bill Section Number:
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TECHNOLOGY IMPACT

1. DOES THE BILL IMPACT THE AGENCY’S TECHNOLOGY SYSTEMS (L.E. IT SUPPORT, LICENSING
SOFTWARE, DATA STORAGE, ETC.)? YO NOI

If yes, describe the
anticipated impact to the
agency including any fiscal
impact.

The technology impact is indeterminate.

FEDERAL IMPACT

1. DOES THE BILL HAVE A FEDERAL IMPACT (I.E. FEDERAL COMPLIANCE, FEDERAL FUNDING, FEDERAL
AGENCY INVOLVEMENT, ETC.)? YO NX

If yes, describe the
anticipated impact including
any fiscal impact.

ADDITIONAL COMMENTS

N/A.

LEGAL - GENERAL COUNSEL’S OFFICE REVIEW

Issues/concerns/comments:

The bill does not conflict with other state or federal law. The bill would allow for
the Department to supervise misdemeanor offenses in some situations, as is the
current practice as authorized by State law. The language would authorize a
private entity to supervise misdemeanor offenses as determined by the Chief
Judge of the Circuit.
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THE FLORIDA
SENATE COMMITTEES:

Appropriations Subcommittee on

i Transportation,

Tallahassee, Florida 32399-1100 Tourism, and Economic Development,
Chair
Appropriations
Appropriations Subcommittee on Criminal
and Civil Justice

Criminal Justice
Ethics and Elections
Transportation

SENATOR GEORGE B. GAINER
2nd District

January 25, 2022
Re: SB 752

Dear Chair Pizzo,

| am respectfully requesting Chair Pizzo be allowed to present Senate Bill 752, related to
Probationary or Supervision Services, which is on the agenda for the Criminal Justice meeting
today.

| appreciate your consideration of this bill. If there are any questions or concerns, please do not
hesitate to call my office at (850) 487-5002.

Thank you,

Senator George Gainer
District 2

REPLY TO:
0 840 West 11th Street, Panama City, Florida 32401 (850) 747-5454
O Northwest Florida State College, 100 East College Boulevard, Building 330, Rooms 105 and 112, Niceville,
Florida 32578 (850) 747-5454
0 408 Senate Building, 404 South Monroe Street, Tallahassee, Florida 32399-1100 (850) 487-5002

Senate’s Website: www.flsenate.gov

WILTON SIMPSON AARON BEAN
President of the Senate President Pro Tempore
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BILL ANALYSIS AND FISCAL IMPACT STATEMENT

(This document is based on the provisions contained in the legislation as of the latest date listed below.)

Prepared By: The Professional Staff of the Committee on Criminal Justice

BILL:

CS/SB 796

INTRODUCER:  Criminal Justice Committee and Senator Bradley

SUBJECT: Tampering with or Fabricating Physical Evidence
DATE: January 25, 2022 REVISED:
ANALYST STAFF DIRECTOR REFERENCE ACTION
1. Cellon Jones CJ Fav/CS
2. JU
3. RC

Please see Section IX. for Additional Information:

COMMITTEE SUBSTITUTE - Substantial Changes

Summary:

CS/SB 796 creates a second degree felony offense of tampering with or fabricating evidence
relating to a criminal trial or proceeding or an investigation involving a capital offense, or an
offense involving the death of a person. The bill ranks the offense as a Level 6 offense in the
Offense Severity Ranking Chart (OSRC).

The bill makes a violation of s. 918.13(1)(b), F.S., a Level 3 offense in the OSRC.

This bill will likely have a “positive indeterminate” prison bed impact (an unquantifiable
increase in prison beds). See Section V. Fiscal Impact Statement.

The bill is effective October 1, 2022.
Present Situation:
Tampering With or Fabricating Physical Evidence

Section 918.13, F.S., prohibits a person, knowing that a criminal trial or proceeding, or an

investigation by a prosecuting authority, law enforcement agency, grand jury, or legislative

committee is pending or about to be instituted, from:

e Altering, destroying, concealing, or removing any record, document, or thing with the
purpose to impair its verity or availability in the proceeding or investigation, or



BILL: CS/SB 796 Page 2

e Making, presenting, or using any record, document, or thing, knowing it to be false.

A person convicted of tampering with or fabricating physical evidence commits a third degree
felony.! Under current law, the criminal penalty does not vary based on the severity of the
underlying crime that is being investigated or prosecuted, so a person convicted of tampering
with evidence in a murder investigation is subject to the same penalty as a person that tampers
with evidence in a case involving misdemeanor marijuana possession.

A person may only be convicted of tampering with evidence in circumstances where the person
has the specific intent to destroy or conceal evidence to such an extent that it is unavailable for
trial or investigation.?

Capital Offenses

A capital felony is the most serious classification of felony offenses. A capital felony is a crime
that is punishable by either death or life imprisonment without the possibility of parole.®
Currently, first degree murder and certain drug trafficking offenses are capital offenses.*

Offense Severity Ranking Chart

Felony offenses subject to the Criminal Punishment Code are listed in a single offense severity
ranking chart (OSRC), which uses 10 offense levels to rank felonies from least severe (Level 1)
to most severe (Level 10). A person’s primary offense, any other current offenses, and prior
offenses are scored using the points designated for the offense severity level of each offense. The
final calculation, following the scoresheet formula, determines the lowest permissible sentence
that the trial court may impose, absent a valid reason for departure.®

If an offense is unranked, the Criminal Punishment Code specifies a default level on the OSRC
depending on the felony degree of the offense. The criminal offense of altering, destroying, or
concealing physical evidence is ranked as a Level 3 offense on the OSRC.® The criminal offense
of making, presenting, or using physical evidence while knowing it is false is not currently
ranked in the OSRC and defaults to a Level 1 offense.’

Effect of Proposed Changes:

The bill creates a new felony offense building upon the current offense of tampering with or
fabricating evidence. The new offense provides that tampering with or fabricating evidence
relating to a criminal trial or proceeding or an investigation involving a capital offense, or an
offense involving the death of a person is a second degree felony.? The bill ranks the new second

1 A third degree felony is punishable by up to 5 years imprisonment and a $5,000 fine. Sections 775.082 and 775.083, F.S.
2E.I. v. State, 25 So.3d 626 (Fla. 2d DCA 2009).

3 Section 775.082(1)(a), F.S.

4 See ss. 782.04(2)(a) and 893.135, F.S.

> Section 921.0022(3)(c), F.S.

®1d.

7 Section 921.0023, F.S.
8 A second degree felony is punishable by up to 15 years imprisonment and a $10,000 fine. Sections 775.082 and 775.083,

F.S.
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degree felony offense as a Level 6 in the OSRC. Additionally, the bill makes a violation of
s. 918.13(1)(b), F.S., a Level 3 offense in the OSRC.

The bill is effective October 1, 2022.

Constitutional Issues:

A.

Municipality/County Mandates Restrictions:

The bill does not appear to require cities and counties to expend funds or limit their
authority to raise revenue or receive state-shared revenues as specified by Article VII,

Section 18 of the State Constitution.

Public Records/Open Meetings Issues:

None.
Trust Funds Restrictions:

None.

State Tax or Fee Increases:

None.

Other Constitutional Issues:

None identified.

Fiscal Impact Statement:

A.

Tax/Fee Issues:
None.
Private Sector Impact:

None.

Government Sector Impact:

The Criminal Justice Impact Conference has not yet considered CS/SB 796, however the
Office of Economic and Demographic Research has provided a Proposed Estimate for
CS/HB 287 which is identical to CS/SB 796.° The Proposed Estimate for CS/HB 287 is
that the bill will have a Positive Indeterminate impact (an unquantifiable increase in

prison beds) on the Department of Corrections.*°

® The Proposed Estimates for CS/HB 287 and SB 796 are on file with the Senate Criminal Justice Committee.
104,
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VI. Technical Deficiencies:
None.
VII. Related Issues:
None.
VIII. Statutes Affected:

This bill substantially amends the following sections of the Florida Statutes: 918.13 and
921.0022.

IX. Additional Information:

A. Committee Substitute — Statement of Substantial Changes:
(Summarizing differences between the Committee Substitute and the prior version of the bill.)

CS by Criminal Justice on January 25, 2022:

The committee substitute:

e Includess. 918.13(1)(b), F.S., the third degree felony crime of fabricating physical
evidence in the Offense Severity Ranking Chart at Level 3.

e Ranks the second degree felony offense of tampering with or fabricating evidence
relating to a criminal trial or proceeding or an investigation involving a capital
offense, or an offense involving the death of a person in the Offense Severity Ranking
Chart at Level 6. This offense is created in the bill.

e Deletes a second degree felony offense of tampering with or fabricating evidence
relating to a criminal trial or proceeding or an investigation involving a violent felony
offense described in s. 775.084(1)(b)1., F.S.

B. Amendments:

None.

This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate.
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Florida Senate - 2022 COMMITTEE AMENDMENT
Bill No. SB 796
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LEGISLATIVE ACTION
Senate . House
Comm: RCS
01/25/2022

The Committee on Criminal Justice (Bradley) recommended the

following:
Senate Amendment (with title amendment)

Delete everything after the enacting clause
and insert:

Section 1. Section 918.13, Florida Statutes, is amended to
read:

918.13 Tampering with or fabricating physical evidence.—

(1) It is unlawful for any Ne person, knowing that a

criminal trial, e¥ proceeding, or an investigation by a duly

constituted prosecuting authority, law enforcement agency, grand

Page 1 of 20
1/20/2022 5:10:45 PM CJ.CJ.02164
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jury or legislative committee of this state is pending or is
about to be instituted, to shait:
(a) Alter, destroy, conceal, or remove any record,

document, or other item £hing with the purpose to impair its

verity or availability in such proceeding or investigation; or
(b) Make, present, or use any record, document, or other
item &hing, knowing it to be false.
(2) (a) Except as provided in paragraph (b), a Amry person

who violates subsection (1) commits anypreovisieoneof +this

PNE S EENN
[\ Pl U WS S W i

punishable as provided in s. 775.082, s. 775.083, or s. 775.084.

be—guitty—-of a felony of the third degree,

(b) A person who violates subsection (1) relating to a

criminal trial, proceeding, or investigation that relates to a

capital felony commits a felony of the second degree, punishable

as provided in s. 775.082, s. 775.083, or s. 775.084.

Section 2. Paragraphs (c) and (f) of subsection (3) of
section 921.0022, Florida Statutes, are amended to read:

921.0022 Criminal Punishment Code; offense severity ranking
chart.—

(3) OFFENSE SEVERITY RANKING CHART

(c) LEVEL 3

Florida Felony Description
Statute Degree
119.10(2) (b) 3rd Unlawful use of confidential

information from police

reports.

Page 2 of 20
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43
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316.

066

(3) (b) - (d)

316.

316.

319.

319.

319.

319.

327.

1/20/2022 5:10:45 PM

193(2) (b)

1935(2)

30(4)

33(1) (a)

33(1) (c)

33 (4)

3rd

3rd

3rd

3rd

3rd

3rd

3rd

3rd

COMMITTEE AMENDMENT

| NETAR =22

Unlawfully obtaining or using

confidential crash reports.

Felony DUI, 3rd conviction.

Fleeing or attempting to elude
law enforcement officer in
patrol vehicle with siren and

lights activated.

Possession by junkyard of motor
vehicle with identification

number plate removed.

Alter or forge any certificate
of title to a motor vehicle or

mobile home.

Procure or pass title on stolen

vehicle.

With intent to defraud,
possess, sell, etc., a blank,
forged, or unlawfully obtained

title or registration.

Felony BUI.

Page 3 of 20
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328.05(2) 3rd Possess, sell, or counterfeit
fictitious, stolen, or
fraudulent titles or bills of
sale of vessels.

44

328.07(4) 3rd Manufacture, exchange, or
possess vessel with counterfeit
or wrong ID number.

45

376.302(5) 3rd Fraud related to reimbursement
for cleanup expenses under the
Inland Protection Trust Fund.

46

379.2431 3rd Taking, disturbing, mutilating,

(1) (e) 5. destroying, causing to be
destroyed, transferring,
selling, offering to sell,
molesting, or harassing marine
turtles, marine turtle eggs, or
marine turtle nests in
violation of the Marine Turtle
Protection Act.

47

379.2431 3rd Possessing any marine turtle

(1) (e) 6. species or hatchling, or parts
thereof, or the nest of any
marine turtle species described
in the Marine Turtle Protection

Act.

Page 4 of 20
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379

.2431

(1) (e) 7.

400.

or

400.

440.

501

624.

624

1/20/2022 5:10:45 PM

9935 (4) (a)

9935 (4) (e)

1051 (3)

.001(2) (b)

401 (4) (a)

.401(4) (b) 1.

3rd

3rd

3rd

3rd

2nd

3rd

3rd

COMMITTEE AMENDMENT

| NETAR =22

Soliciting to commit or
conspiring to commit a
violation of the Marine Turtle

Protection Act.

Operating a clinic, or offering
services requiring licensure,

without a license.

Filing a false license
application or other required
information or failing to

report information.

False report of workers’
compensation fraud or
retaliation for making such a

report.

Tampers with a consumer product
or the container using
materially false/misleading

information.

Transacting insurance without a

certificate of authority.

Transacting insurance without a

Page 5 of 20
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626.902 (1) (a) &
(b)

697.08

790.15(3)

806.10 (1)

806.10(2)

810.09(2) (c)

812.014(2) (c) 2.

1/20/2022 5:10:45 PM

3rd

3rd

3rd

3rd

3rd

3rd

3rd

COMMITTEE AMENDMENT
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certificate of authority;
premium collected less than

$20,000.

Representing an unauthorized

insurer.

Equity skimming.

Person directs another to
discharge firearm from a

vehicle.

Maliciously injure, destroy, or
interfere with vehicles or

equipment used in firefighting.

Interferes with or assaults
firefighter in performance of

duty.

Trespass on property other than
structure or conveyance armed
with firearm or dangerous

weapon.

Grand theft; $5,000 or more but
less than $10,000.

Page 6 of 20
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812

812.

812.

815.

817

817

817

.0145(2) (c)

015(8) (b)

081 (2)

04 (5) (b)

.034 (4) (a) 3.

.233

.234

(8) (b) & (c)

817

817

1/20/2022 5:10:45 PM

.234(11) (a)

.236

3rd

3rd

3rd

2nd

3rd

3rd

3rd

3rd

3rd

COMMITTEE AMENDMENT
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Theft from person 65 years of
age or older; $300 or more but

less than $10,000.

Retail theft with intent to

sell; conspires with others.

Theft of a trade secret.

Computer offense devised to

defraud or obtain property.

Engages in scheme to defraud
(Florida Communications Fraud
Act), property valued at less
than $20,000.

Burning to defraud insurer.
Unlawful solicitation of
persons involved in motor

vehicle accidents.

Insurance fraud; property value

less than $20,000.

Filing a false motor vehicle

insurance application.

Page 7 of 20
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817

817.

817.

831.

831

838

843.

1/20/2022 5:10:45 PM

.2361

413(2)

49 (2) (b) 1.

28(2) (a)

.29

.021(3) (b)

19

3rd

3rd

3rd

3rd

2nd

3rd

2nd

COMMITTEE AMENDMENT
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Creating, marketing, or
presenting a false or
fraudulent motor vehicle

insurance card.

Sale of used goods of $1,000 or

more as new.

Willful making of a false
report of a crime causing great
bodily harm, permanent
disfigurement, or permanent

disability.

Counterfeiting a payment
instrument with intent to
defraud or possessing a
counterfeit payment instrument

with intent to defraud.

Possession of instruments for
counterfeiting driver licenses

or identification cards.

Threatens unlawful harm to

public servant.

Injure, disable, or kill

police, fire, or SAR canine or

Page 8 of 20
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police horse.
78
860.15(3) 3rd Overcharging for repairs and
parts.
79
870.01(2) 3rd Riot.
80
870.01(4) 3rd Inciting a riot.
81
893.13(1) (a) 2. 3rd Sell, manufacture, or deliver
cannabis (or other s.
893.03(1) (c), (2)(c)l.,
(2) (c)2., (2)(c)3., (2)(c)6.,
(2) (c)7., (2)(c)8., (2)(c)9.,
(2) (c)10., (3), or (4) drugs).
82
893.13(1) (d) 2. 2nd Sell, manufacture, or deliver
s. 893.03(1) (c), (2)(c)1l.,
(2) (c)2., (2)(c)3., (2)(c)6.,
(2) (c)7., (2)(c)8., (2)(c)9.,
(2) (c)10., (3), or (4) drugs
within 1,000 feet of
university.
83
893.13(1) (f) 2. 2nd Sell, manufacture, or deliver
s. 893.03(1) (c), (2)(c)1.,
(2) (c)2., (2)(c)3., (2)(c)6.,
(2) (c)7., (2)(c)8., (2)(c)9.,
(2) (c)10., (3), or (4) drugs

Page 9 of 20
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893.

893.

893.

893.

893.

893.

1/20/2022 5:10:45 PM

13(4) (c)
13(6) (a)
13(7) (a) 8.
13(7) (a) 9.
13(7) (a)10.
13(7) (a)1ll.

3rd

3rd

3rd

3rd

3rd

3rd
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within 1,000 feet of public

housing facility.

Use or hire of minor; deliver
to minor other controlled

substances.

Possession of any controlled
substance other than felony

possession of cannabis.

Withhold information from
practitioner regarding previous
receipt of or prescription for

a controlled substance.

Obtain or attempt to obtain
controlled substance by fraud,
forgery, misrepresentation,

etc.

Affix false or forged label to
package of controlled

substance.

Furnish false or fraudulent
material information on any
document or record required by

chapter 893.

Page 10 of 20
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893.13(8) (a)l.

893.13(8) (a) 2.

893.13(8) (a) 3.

893.13(8) (a)4.

1/20/2022 5:10:45 PM

3rd

3rd

3rd

3rd
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Knowingly assist a patient,
other person, or owner of an
animal in obtaining a
controlled substance through
deceptive, untrue, or
fraudulent representations in
or related to the

practitioner’s practice.

Employ a trick or scheme in the
practitioner’s practice to
assist a patient, other person,
or owner of an animal in
obtaining a controlled

substance.

Knowingly write a prescription
for a controlled substance for

a fictitious person.

Write a prescription for a
controlled substance for a
patient, other person, or an
animal if the sole purpose of
writing the prescription is a
monetary benefit for the

practitioner.
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918.13(1) 3rd Tampering with or fabricating
01813 {1 o) physical evidence Alter;
destroy;—or—<conceat
investigatieon—evidenece.
95
944.47 3rd Introduce contraband to
(1y(a)l. & 2. correctional facility.
96
944.47 (1) (c) 2nd Possess contraband while upon
the grounds of a correctional
institution.
97
985.721 3rd Escapes from a juvenile
facility (secure detention or
residential commitment
facility).
98
99
100 (f) LEVEL 6
101
102
Florida Felony Description
Statute Degree
103
316.027(2) (b) 2nd Leaving the scene of a crash
involving serious bodily
injury.
104
316.193(2) (b) 3rd Felony DUI, 4th or subsequent
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400.

499.

499.

499.

175.

784

784.

784.

1/20/2022 5:10:45 PM

9935 (4) (c)

0051 (2)

0051 (3)

0051 (4)

0875 (1)

.021 (1) (a)

021 (1) (b)

041

COMMITTEE AMENDMENT
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conviction.

2nd Operating a clinic, or offering
services requiring licensure,

without a license.

2nd Knowing forgery of transaction
history, transaction
information, or transaction

statement.

2nd Knowing purchase or receipt of
prescription drug from

unauthorized person.

2nd Knowing sale or transfer of
prescription drug to

unauthorized person.

3rd Taking firearm from law

enforcement officer.

3rd Aggravated assault; deadly

weapon without intent to kill.

3rd Aggravated assault; intent to

commit felony.

3rd Felony battery; domestic

Page 13 of 20
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[NAFINY -2
battery by strangulation.
113
784.048(3) 3rd Aggravated stalking; credible
threat.
114
784.048 (5) 3rd Aggravated stalking of person
under 16.
115
784.07(2) (c) 2nd Aggravated assault on law
enforcement officer.
116
784.074 (1) (b) 2nd Aggravated assault on sexually
violent predators facility
staff.
117
784.08(2) (b) 2nd Aggravated assault on a person
65 years of age or older.
118
784.081(2) 2nd Aggravated assault on specified
official or employee.
119
784.082(2) 2nd Aggravated assault by detained
person on visitor or other
detainee.
120
784.083(2) 2nd Aggravated assault on code
inspector.
121
787.02(2) 3rd False imprisonment; restraining

Page 14 of 20
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with purpose other than those

in s. 787.01.

122

790.115(2) (d) 2nd Discharging firearm or weapon
on school property.

123

790.161 (2) 2nd Make, possess, or throw
destructive device with intent
to do bodily harm or damage
property.

124

790.164 (1) 2nd False report concerning bomb,
explosive, weapon of mass
destruction, act of arson or
violence to state property, or
use of firearms in violent
manner.

125

790.19 2nd Shooting or throwing deadly
missiles into dwellings,
vessels, or vehicles.

126

794.011(8) (a) 3rd Solicitation of minor to
participate in sexual activity
by custodial adult.

127

794.05(1) 2nd Unlawful sexual activity with
specified minor.

128
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800.04 (5) (d) 3rd Lewd or lascivious molestation;
victim 12 years of age or older
but less than 16 years of age;
offender less than 18 years.

129

800.04 (6) (b) 2nd Lewd or lascivious conduct;
offender 18 years of age or
older.

130

806.031(2) 2nd Arson resulting in great bodily
harm to firefighter or any
other person.

131

810.02(3) (c) 2nd Burglary of occupied structure;
unarmed; no assault or battery.

132

810.145(8) (b) 2nd Video voyeurism; certain minor
victims; 2nd or subsequent
offense.

133

812.014(2) (b)1. 2nd Property stolen $20,000 or
more, but less than $100,000,
grand theft in 2nd degree.

134

812.014 (6) 2nd Theft; property stolen $3,000
or more; coordination of
others.

135

812.015(9) (a) 2nd Retail theft; property stolen

Page 16 of 20
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$750 or more; second or

subsequent conviction.

136

812.015(9) (b) 2nd Retail theft; aggregated
property stolen within 30 days
is $3,000 or more; coordination
of others.

137

812.13(2) (c) 2nd Robbery, no firearm or other
weapon (strong-arm robbery).

138

817.4821 (5) 2nd Possess cloning paraphernalia
with intent to create cloned
cellular telephones.

139

817.49(2) (b) 2. 2nd Willful making of a false
report of a crime resulting in
death.

140

817.505(4) (b) 2nd Patient brokering; 10 or more
patients.

141

825.102 (1) 3rd Abuse of an elderly person or
disabled adult.

142

825.102 (3) (c) 3rd Neglect of an elderly person or
disabled adult.

143

825.1025(3) 3rd Lewd or lascivious molestation
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of an elderly person or
disabled adult.
144
825.103(3) (c) 3rd Exploiting an elderly person or
disabled adult and property is
valued at less than $10,000.
145
827.03(2) (c) 3rd Abuse of a child.
146
827.03(2) (d) 3rd Neglect of a child.
147
827.071(2) & (3) 2nd Use or induce a child in a
sexual performance, or promote
or direct such performance.
148
836.05 2nd Threats; extortion.
149
836.10 2nd Written or electronic threats
to kill, do bodily injury, or
conduct a mass shooting or an
act of terrorism.
150
843.12 3rd Aids or assists person to
escape.
151
847.011 3rd Distributing, offering to
distribute, or possessing with
intent to distribute obscene

materials depicting minors.
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847.012 3rd Knowingly using a minor in the

152

production of materials harmful

to minors.

153

847.0135(2) 3rd Facilitates sexual conduct of
or with a minor or the visual
depiction of such conduct.

154

914.23 2nd Retaliation against a witness,
victim, or informant, with
bodily injury.

155

918.13(2) (b) 2nd Tampering with or fabricating

physical evidence relating to a

capital felony.

156

944.35(3) (a) 2. 3rd Committing malicious battery
upon or inflicting cruel or
inhuman treatment on an inmate
or offender on community
supervision, resulting in great
bodily harm.

157

944 .40 2nd Escapes.

158

944 .46 3rd Harboring, concealing, aiding
escaped prisoners.

159
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944 .47 (1) (a) 5. 2nd Introduction of contraband
(firearm, weapon, or explosive)

into correctional facility.

160
951.22 (1) (1) 3rd Firearm or weapon introduced
into county detention facility.
161
162
163 Section 3. This act shall take effect October 1, 2022.
164
165 ================= T ] TLE A MEDNDDMENT ================

166 |And the title is amended as follows:
167 Delete everything before the enacting clause

168 and insert:

169 A bill to be entitled

170 An act relating to tampering with or fabricating

171 physical evidence; amending s. 918.13, F.S.; providing
172 enhanced criminal penalties for tampering with or

173 fabricating physical evidence in certain criminal

174 proceedings and investigations; amending s. 921.0022,
175 F.S.; ranking offenses on the offense severity ranking
176 chart of the Criminal Punishment Code; providing an
177 effective date.
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Florida Senate - 2022 SB 796

By Senator Bradley

5-00997-22 2022796

A bill to be entitled
An act relating to tampering with or fabricating
physical evidence; amending s. 918.13, F.S.; providing
enhanced criminal penalties for tampering with or
fabricating physical evidence in certain criminal
proceedings and investigations; amending s. 921.0022,
F.S.; ranking the offense of tampering with or
fabricating physical evidence on the offense severity
ranking chart of the Criminal Punishment Code to
conform to changes made by the act; providing an

effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Section 918.13, Florida Statutes, is amended to
read:
918.13 Tampering with or fabricating physical evidence.—

(1) It is unlawful for any Ne person, knowing that a

criminal trial or proceeding or an investigation by a duly
constituted prosecuting authority, law enforcement agency, grand
jury, or legislative committee of this state is pending or is
about to be instituted, to shai+:

(a) Alter, destroy, conceal, or remove any record,
document, or other item +hing with the purpose to impair its
verity or availability in such proceeding or investigation; or

(b) Make, present, or use any record, document, or other
item £hing, knowing it to be false.

(2) (a) Except as provided in paragraph (b), a Amy person

who violates subsection (1) commits any—preovisien—eof—this
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seetion—shatlbe—guitty—of a felony of the third degree,
punishable as provided in s. 775.082, s. 775.083, or s. 775.084.

(b)1. Except as provided in subparagraph 2., a person who

violates subsection (1) relating to a criminal trial or

proceeding, or an investigation that relates to a violent felony

offense described in s. 775.084(1) (b)1., commits a felony of the

second degree, punishable as provided in s. 775.082, s. 775.083,
or s. 775.084.

2. A person who violates subsection (1) relating to a

criminal trial or proceeding or an investigation that relates to

a capital felony, or a criminal offense which results in the

death of a person, commits a felony of the second degree,
punishable as provided in s. 775.082, s. 775.083, or s. 775.084.

Section 2. Paragraph (c) of subsection (3) of section
921.0022, Florida Statutes, is amended to read:

921.0022 Criminal Punishment Code; offense severity ranking
chart.—

(3) OFFENSE SEVERITY RANKING CHART

(c) LEVEL 3
Florida Felony Description
Statute Degree
119.10(2) (b) 3rd Unlawful use of confidential
information from police
reports.

316.066 3rd Unlawfully obtaining or using

(3) (b)-(d) confidential crash reports.
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56

57

58

59
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316.193(2) (b)

316.1935(2)

319.30(4)

319.33(1) (a)

319.33(1) (c)

319.33(4)

327.35(2) (b)

328.05(2)

CODING: Words strieken are deletions;

3rd

3rd

3rd

3rd

3rd

3rd
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Felony DUI, 3rd conviction.

Fleeing or attempting to elude
law enforcement officer in
patrol vehicle with siren and

lights activated.

Possession by junkyard of motor
vehicle with identification

number plate removed.

Alter or forge any certificate
of title to a motor vehicle or

mobile home.

Procure or pass title on stolen

vehicle.

With intent to defraud,
possess, sell, etc., a blank,
forged, or unlawfully obtained

title or registration.

Felony BUI.

Possess, sell, or counterfeit
fictitious, stolen, or

fraudulent titles or bills of

Page 3 of 12
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60
328.07 (4) 3rd
61
376.302(5) 3rd
62
379.2431 3rd
(1) (e)5.
63
379.2431 3rd
(1) (e)6.
64
379.2431 3rd
(1) (e) 7.

CODING: Words strieken are deletions;
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sale of vessels.

Manufacture, exchange, or
possess vessel with counterfeit

or wrong ID number.

Fraud related to reimbursement
for cleanup expenses under the

Inland Protection Trust Fund.

Taking, disturbing, mutilating,
destroying, causing to be
destroyed, transferring,
selling, offering to sell,
molesting, or harassing marine
turtles, marine turtle eggs, or
marine turtle nests in
violation of the Marine Turtle

Protection Act.

Possessing any marine turtle
species or hatchling, or parts
thereof, or the nest of any
marine turtle species described
in the Marine Turtle Protection

Act.

Soliciting to commit or

conspiring to commit a

Page 4 of 12
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400.9935(4) (a)

400.9935(4) (e)

440.1051(3)

501.001(2) (b)

624.401 (4) (a)

624.401 (4) (b) 1.

CODING: Words striecken

3rd

2nd

3rd

are
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violation of the Marine Turtle

Protection Act.

Operating a clinic,

or offering

services requiring licensure,

without a license.

Filing a false license

application or other required

information or failing to

report information.

False report of workers’

compensation fraud or

retaliation for making such a

report.

Tampers with a consumer product

or the container using

materially false/misleading

information.

Transacting insurance without a

certificate of authority.

Transacting insurance without a

certificate of authority;

premium collected less than

$20,000.
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626.902 (1) (a) &
(b)

697.08

790.15(3)

806.10 (1)

806.10(2)

810.09(2) (c)

812.014(2) (c)2.

812.0145(2) (c)

CODING: Words strieken are deletions;
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3rd
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3rd

3rd
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Representing an unauthorized

insurer.

Equity skimming.

Person directs another to
discharge firearm from a
vehicle.
Maliciously injure, destroy, or
interfere with vehicles or

equipment used in firefighting.

Interferes with or assaults
firefighter in performance of

duty.

Trespass on property other than
structure or conveyance armed
with firearm or dangerous

weapon.

Grand theft; $5,000 or more but
less than $10,000.

Theft from person 65 years of
age or older; $300 or more but

less than $10,000.
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812.

815.

817.

817.

817.

817.

817.

015(8) (b)

.081(2)

04 (5) (b)

.034 (4) (a) 3.

233

234

234 (11) (a)

236

2361

3rd

3rd

2nd

3rd

3rd

3rd

SB 796

2022796

Retail theft with intent to

sell; conspires with others.

Theft of a trade secret.

Computer offense devised to

defraud or obtain property.

Engages in scheme to defraud
(Florida Communications Fraud
Act), property valued at less
than $20,000.

Burning to defraud insurer.

Unlawful solicitation of
persons involved in motor

vehicle accidents.

Insurance fraud; property value
less than $20,000.

Filing a false motor vehicle

insurance application.

Creating, marketing, or
presenting a false or

fraudulent motor vehicle
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817.413(2)

817.49(2) (b) 1.

831.28(2) (a)

838.021(3) (b)

843.19

860.15(3)

3rd

3rd

3rd

2nd

2nd

3rd

SB 796
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insurance card.

Sale of used goods of $1,000 or

more as new.

Willful making of a false
report of a crime causing great
bodily harm, permanent
disfigurement, or permanent

disability.

Counterfeiting a payment
instrument with intent to
defraud or possessing a
counterfeit payment instrument

with intent to defraud.

Possession of instruments for
counterfeiting driver licenses

or identification cards.

Threatens unlawful harm to

public servant.

Injure, disable, or kill
police, fire, or SAR canine or
police horse.

Overcharging for repairs and
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870.01(2) 3rd
870.01 (4) 3rd
893.13(1) (a)2. 3rd
893.13(1) (d)2. 2nd
893.13(1) (f) 2. 2nd

SB 796

2022796

parts.
Riot.
Inciting a riot.

Sell, manufacture, or deliver
cannabis (or other s.
893.03(1) (¢c), (2)(c)1.,

(2) (c)2., (2)(c)3., (2)(c)6.,
(2) (c)7., (2)(c)8., (2)(c)9.,
(2) (c)10., (3), or (4) drugs).

Sell, manufacture, or deliver
s. 893.03(1) (c), (2)(c)1.,

(2) (c)2., (2)(c)3., (2)(c)6.,
(2) (c)7., (2)(c)8., (2)(c)9.,
(2) (c)10., (3), or (4) drugs

within 1,000 feet of

3
8

university.

Sell, manufacture, or deliver
s. 893.03(1) (c), (2)(c)1.,

(2) (c)2., (2)(c)3., (2)(c)6.,
(2) () 7., (2)(c)8., (2)(c)9.,
(2) (¢)10., (3), or (4) drugs

within 1,000 feet of public

housing facility.
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893.13(4) (c) 3rd
893.13(6) (a) 3rd
893.13(7) (a)8. 3rd
893.13(7) (a)9. 3rd
893.13(7) (a)10. 3rd
893.13(7) (a)1l. 3rd
893.13(8) (a) 1. 3rd

SB 796

2022796

Use or hire of minor; deliver

to minor other controlled

substances.
Possession of any controlled
substance other than felony

possession of cannabis.

Withhold information from

practitioner regarding previous

receipt of or prescription for

a controlled substance.

Obtain or attempt to obtain

controlled substance by fraud,

forgery, misrepresentation,

etc.

Affix false or forged label to

package of controlled

substance.

Furnish false or fraudulent

material information on any

document or record required by

chapter 893.

Knowingly assist a patient,

other person, or owner of an
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animal in obtaining a et tigation iden
controlled substance through 111
deceptive, untrue, or 944.47 3rd Introduce contraband to
fraudulent representations in (1) (a)1l. & 2. correctional facility.
or related to the 112
practitioner’s practice. 944.47(1) (c) 2nd Possess contraband while upon
107 the grounds of a correctional
893.13(8) (a)2. 3rd Employ a trick or scheme in the institution.
practitioner’s practice to 113
assist a patient, other person, 985.721 3rd Escapes from a juvenile
or owner of an animal in facility (secure detention or
obtaining a controlled residential commitment
substance. facility).
108 114
893.13(8) (a)3. 3rd Knowingly write a prescription 115 Section 3. This act shall take effect October 1, 2022.

for a controlled substance for

a fictitious person.

893.13(8) (a)4. 3rd Write a prescription for a
controlled substance for a
patient, other person, or an
animal if the sole purpose of
writing the prescription is a
monetary benefit for the
practitioner.

110

918.13(1) (a) & 3rd Tampering with or fabricating

(b) physical evidence Alters

4 +

S * 7 ¥ reear
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SB 796 — Tampering with or Fabricating Physical Evidence

This bill amends s. 918.13, F.S., elevating the current Level 1, 3 degree felony for
fabricating physical evidence to a Level 3, 3" degree felony. Currently, only tampering
with physical evidence is a Level 3, 3" degree felony. This bill also adds an unranked,
2"d degree felony (Level 4 by default) for committing these acts “relating to a criminal
trial or proceeding or an investigation that relates to a violent felony offense described in
s. 775.084(1)(b)1, F.S.”, and an unranked, 2" degree felony (Level 4 by default) for
committing these acts “relating to a criminal trial or proceeding or an investigation that
relates to a capital felony, or a criminal offense which results in the death of a person.”

Per DOC, in FY 18-19, there were 68 new commitments to prison for tampering with
evidence (incarceration rate: 12.0%). In FY 19-20, there were 57 new commitments
(incarceration rate: 14.1%). In FY 20-21, there were 28 new commitments (incarceration
rate: 12.4%). There were no new commitments for fabricating physical evidence. It is
not known how many additional offenders would fall under this new language.

In FY 18-19, the incarceration rate for a Level 3, 3" degree felony was 9.7%, and in FY
19-20 the incarceration rate was 8.9%. In FY 20-21, the incarceration rate for a Level 3,
3'd degree felony was 8.6%. The incarceration rate for a Level 4, 2" degree felony was
28.2% in FY 18-19, and in FY 19-20 the incarceration rate was 28.0%. In FY 20-21, the
incarceration rate for a Level 4, 2" degree felony was 25.8%.

EDR PROPOSED ESTIMATE: Positive Indeterminate
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THE FLORIDA SENATE

Tallahassee, Florida 32399-1100

SENATOR JENNIFER BRADLEY
5th District

November 16, 2021

Senator Jason W.B. Pizzo, Chairman
Senate Committee on Criminal Justice
405 Senate Building

404 South Monroe Street

Tallahassee, FL 32399-1100

Dear Chairman Pizzo:

COMMITTEES:

Community Affairs, Chair

Agriculture, Vice Chair

Appropriations Subcommittee on Agriculture,
Environment, and General Government

Education

Ethics and Elections

Judiciary

Reapportionment

SELECT SUBCOMMITTEE:
Select Subcommittee on Congressional
Reapportionment, Chair

JOINT COMMITTEES:
Joint Legislative Auditing Committee
Joint Select Committee on Collective Bargaining

I respectfully request that Senate Bill 796 be placed on the committee’s agenda at your
earliest convenience. This bill relates to tampering with or fabricating physical evidence.

Thank you for your consideration.

Sincerely,

C%ﬁ‘i%&,/i i;%/ﬁw 6’} 8 J%\/ (//(-"k/\

Jennifer Bradley

cc: Lauren Jones, Staff Director
Sue Amold, Administrative Assistant

REPLY TO:

0 1279 Kingsley Avenue, Kingsley Center, Suite 117, Orange Park, Florida 32073 (904) 278-2085
[ 324 Senate Building, 404 South Monroe Street, Tallahassee, Florida 32399-1100 (850) 487-5005

Senate's Website: wWw.ﬂsenate,gov

WILTON SIMPSON
President of the Senate

AARON BEAN
President Pro Tempore
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BILL ANALYSIS AND FISCAL IMPACT STATEMENT

(This document is based on the provisions contained in the legislation as of the latest date listed below.)

Prepared By: The Professional Staff of the Committee on Criminal Justice

BILL:

SB 868

INTRODUCER: Senator Stewart

SUBJECT: Sexual Battery on a Mentally Incapacitated Person
DATE: January 24, 2022 REVISED:
ANALYST STAFF DIRECTOR REFERENCE ACTION
1. Ravelo Cibula JU Favorable
2. Stokes Jones CJ Favorable
3. RC
Summary:

SB 868 amends s. 794.011, F.S., to change the definition of “mentally incapacitated,” to mean
temporarily incapable of appraising or controlling a person’s own conduct due to the influence of
a narcotic, an anesthetic, or an intoxicating substance.

The bill removes the previous requirements that a narcotic, anesthetic, or intoxicating substance
be administered without a person’s consent or due to any other act committed upon that person
without his or her consent, in order to be found “mentally incapacitated.”

Current law provides specified circumstances in which the crime of sexual battery may be
charged as a first degree felony. One such circumstance is when the offender, without prior
knowledge or consent of the victim, administers or has knowledge of someone else administering
to the victim any narcotic, anesthetic, or other intoxicating substance that renders the victim
mentally incapacitated or physically incapacitated. The change in the definition of mentally
incapacitated means an offense of sexual battery which occurs against a victim who is under the
influence of a substance is a first degree felony.

There may be a positive indeterminate prison bed impact on the Department of Corrections. See
Section V. Fiscal Impact Statement.

The bill takes effect October 1, 2022.
Present Situation:
Sexual Battery

Section 794.011, F.S., defines the crime of “sexual battery” to mean oral, anal, or vaginal
penetration by, or union with, the sexual organ of another or the anal or vaginal penetration of
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another by any other object; however, sexual battery does not include an act done for a bona fide
medical purpose.! Sexual battery offenses are categorized by certain factors including the
offender’s age, the victim’s age, and specified circumstances. Generally, absent any specified
circumstances, a sexual battery is a second degree felony.?

Section 794.011(4), F.S., provides that when sexual battery is committed and any of the below
specified circumstances are present, the person commits a first degree felony. Florida law
punishes first degree felonies in one of two ways. Generally, a first degree felony is punishable
by up to 30 years of imprisonment.®> However, when specifically provided for in statute, a first
degree felony may be punished by imprisonment for a term of years not exceeding life
imprisonment.*

Section 794.011(4)(a) and (d), F.S., provides it a first degree felony punishable by imprisonment

for a term of years not exceeding life when:

e A person 18 years of age or older commits sexual battery on a person 12 years of age or
older, but younger than 18 years of age without that person’s consent, under any of the
specified circumstances.

e A person commits sexual battery on a person 12 years of age or older without that person’s
consent, under any of the specified circumstances, and that person was previously convicted
of certain crimes.®

Section 794.011(4)(b) and (c), F.S., provides it is a first degree felony punishable by up to 30

years of imprisonment when:

e A person 18 years of age or older commits sexual battery on a person 18 years of age or older
without that person’s consent, under any of the specified circumstances.

e A person younger than 18 years of age commits sexual battery on a person 12 years of age or
older without that person’s consent, under any of the specified circumstances.

Section 794.011(4)(e), F.S., provides the following specified circumstances that apply to the
offenses described above:
e The victim is physically helpless® to resist;

1 Section 794.011(1)(h), F.S.

2 The maximum term of imprisonment for a second degree felony is 15 years imprisonment and a fine not exceeding $10,000.
Sections 775.082 and 775.083, F.S.

3 Section 775.083, provides first degree felonies may also be punishable by a fine not exceeding $10,000.

4 Section 775.082, F.S.

5 The specified crimes include: s. 787.01(2), F.S., relating to kidnapping, or s. 787.02(2), F.S., relating to false imprisonment,
when the violation involved a victim who was a minor and, in the course of committing that violation, the defendant
committed against the minor a sexual battery under this chapter or a lewd act under s. 800.04 or s. 847.0135(5), F.S.;

s. 787.01(3)(a)2. or 3., F.S., relating to kidnapping; s. 787.02(3)(a)2. or 3., F.S., relating to false imprisonment; s. 800.04,
F.S., relating to lewd or lascivious offenses committed upon or in the presence of persons less than 16 years of age;

s. 825.1025, F.S,, relating to lewd or lascivious offenses committed upon or in the presence of an elderly or disabled person;
s. 847.0135(5), F.S., relating to computer pornography; or ch. 794, F.S., relating to sexual battery, except s. 794.011(10),
F.S., which criminalizes false allegations against specified persons.

6 Section 794.011(1)(e), F.S., provides that “physically helpless” means unconscious, asleep, or for any other reason
physically unable to communicate unwillingness to an act.
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e The offender coerces the victim to submit by threatening the use of force or violence likely to
cause serious personal injury to the victim, and the victim reasonably believes that the
offender has the present ability to execute the threat;

e The offender coerces the victim to submit by threatening to retaliate against the victim, or
any other person, and the victim reasonably believes that the offender has the ability to
execute the threat in the future;

e The offender, without the prior knowledge or consent of the victim, administers or has
knowledge of someone else administering to the victim any narcotic, anesthetic, or other
intoxicating substance that mentally or physically incapacitates’ the victim;

e The victim is mentally defective,® and the offender has reason to believe this or has actual
knowledge of the fact;

e The victim is physically incapacitated; or

e The offender is a law enforcement officer, correctional officer, or correctional probation
officer, or is an elected official exempt from such certification,® or any other person in a
position of control or authority in a probation, community control, controlled release,
detention, custodial, or similar setting, and such officer, official, or person is acting in such a
manner as to lead the victim to reasonably believe that the offender is in a position of control
or authority as an agent or employee of the government.

Mental Incapacitation

A mentally incapacitated person is “temporarily incapable of appraising or controlling a person’s
own conduct due to the influence of a narcotic, anesthetic, or intoxicating substance administered
without his or her consent or due to any other act committed upon that person without his or her
consent.”0

A person is not deemed “mentally incapacitated,” under s. 794.011, F.S., if they knowingly and
voluntarily consumed a narcotic, anesthetic, or other intoxicating substance. Accordingly, “the
Florida sexual battery statute does not place voluntary drug or alcohol consumption on the same
footing as involuntary consumption; if they were to be treated as equivalent, the statute would

say so.”1!

With respect to the issue of consent to sexual activity, “[t]he prevailing view is that voluntary
consumption of drugs or alcohol, does not, without more, render consent involun‘tary.”12
However, evidence of the victim’s mental incapacity is admissible to prove that the consent to
sexual activity was not intelligent, knowing, or voluntary; and the court must instruct the jury
accordingly.®?

7 Section 794.011(1)(j), F.S., provides that “physically incapacitated” means bodily impaired or handicapped and
substantially limited in ability to resist or flee.

8 Section 794.011(1)(b), F.S., provides that “mentally defective” means a mental disease or defect which renders a person
temporarily or permanently incapable of appraising the nature of his or her conduct.

® Under s. 943.253, F.S.

10 Section 794.011(1)(c), F.S.

1 Coley v. State, 616 So. 2d 1017, 1023 (Fla. 3d DCA 1993).

1214,

13 See s. 794.022(4), F.S.
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Effect of Proposed Changes:

The bill amends s. 794.011, F.S., to change the definition of “mentally incapacitated,” to mean
temporarily incapable of appraising or controlling a person’s own conduct due to the influence of
a narcotic, an anesthetic, or an intoxicating substance (substance).

The bill removes the previous requirements that the substance be administered without a
person’s consent Or due to any other act committed upon that person without his or her consent,
in order to be found “mentally incapacitated.”

Currently, when a person is a victim of a sexual battery and is “mentally incapacitated” the
offense is a first degree felony, as described in the Present Situation. By eliminating the
requirement that the victim’s mental incapacitation is due to being under the influence of a
substance that was administered without the victim’s consent means that a sexual battery offense
against a victim who is under the influence of a substance is a first degree felony. Currently, it is
a second degree felony when a person commits a sexual battery against a victim who was
voluntarily under the influence of a substance.

Specifically, the change of the definition “mentally incapacitated” means that a sexual battery is

a first degree felony when:

e A person 18 years of age or older commits sexual battery on a person 12 years of age or
older, but younger than 18 years of age without that person’s consent, and the victim is
mentally incapacitated, and the offender has reason to believe this or has actual knowledge
of this fact.

e A person commits sexual battery on a person 12 years of age or older without that person’s
consent, and the victim is mentally incapacitated, and the offender has reason to believe this
or has actual knowledge of this fact, and that person was previously convicted of specified
crimes.

e A person 18 years of age or older commits sexual battery on a person 18 years of age or older
without that person’s consent, and the victim is mentally incapacitated, and the offender has
reason to believe this or has actual knowledge of this fact.

e A person younger than 18 years of age commits sexual battery on a person 12 years of age or
older without that person’s consent, and the victim is mentally incapacitated, and the
offender has reason to believe this or has actual knowledge of this fact.

The bill takes effect October 1, 2022.
Constitutional Issues:
A. Municipality/County Mandates Restrictions:

This bill appears to be exempt from the requirements of Article VII, Section 18 of the
Florida Constitution because it is a criminal law.

B. Public Records/Open Meetings Issues:

None.
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VI.

VII.

VIII.

C.

Trust Funds Restrictions:

None.

State Tax or Fee Increases:

None.

Other Constitutional Issues:

None identified.

Fiscal Impact Statement:

A.

Tax/Fee Issues:
None.
Private Sector Impact:

None.

Government Sector Impact:

The Criminal Justice Impact Conference, which provides the final, official estimate of

prison bed impact, if any, of legislation, has not yet reviewed the bill. The bill increases
the number of sexual battery cases that will carry a penalty of a first degree felony. Thus
this bill may have a positive indeterminate prison bed impact (unquantifiable increase in

prison beds) on the Department of Corrections.

Technical Deficiencies:

None.

Related Issues:

None.

Statutes Affected:

This bill substantially amends section 794.011 of the Florida Statutes.

Additional Information:

A.

Committee Substitute — Statement of Changes:
(Summarizing differences between the Committee Substitute and the prior version of the bill.)

None.
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B. Amendments:

None.

This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate.
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Florida Senate - 2022 SB 868

By Senator Stewart

13-01049-22 2022868

A bill to be entitled
An act relating to sexual battery on a mentally
incapacitated person; amending s. 794.011, F.S.;
revising the definition of the term “mentally
incapacitated”; revising provisions concerning sexual
battery upon a person who is mentally incapacitated;

providing an effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Paragraph (c) of subsection (1) and subsection
(4) of section 794.011, Florida Statutes, are amended to read:

794.011 Sexual battery.—

(1) As used in this chapter:

(c) “Mentally incapacitated” means temporarily incapable of
appraising or controlling a person’s own conduct due to the
influence of a narcotic, an anesthetic, or an intoxicating
substance admintsteredwithout hisor her consent—-or due—to—any
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(4) (a) A person 18 years of age or older who commits sexual
battery upon a person 12 years of age or older but younger than
18 years of age without that person’s consent, under any of the
circumstances listed in paragraph (e), commits a felony of the
first degree, punishable by a term of years not exceeding life
or as provided in s. 775.082, s. 775.083, s. 775.084, or s.
794.0115.

(b) A person 18 years of age or older who commits sexual
battery upon a person 18 years of age or older without that

person’s consent, under any of the circumstances listed in
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paragraph (e), commits a felony of the first degree, punishable
as provided in s. 775.082, s. 775.083, s. 775.084, or s.
794.0115.

(c) A person younger than 18 years of age who commits
sexual battery upon a person 12 years of age or older without
that person’s consent, under any of the circumstances listed in
paragraph (e), commits a felony of the first degree, punishable
as provided in s. 775.082, s. 775.083, s. 775.084, or s.
794.0115.

(d) A person commits a felony of the first degree,
punishable by a term of years not exceeding life or as provided
in s. 775.082, s. 775.083, s. 775.084, or s. 794.0115 if the
person commits sexual battery upon a person 12 years of age or
older without that person’s consent, under any of the
circumstances listed in paragraph (e), and such person was
previously convicted of a violation of:

1. Section 787.01(2) or s. 787.02(2) when the violation
involved a victim who was a minor and, in the course of
committing that violation, the defendant committed against the
minor a sexual battery under this chapter or a lewd act under s.
800.04 or s. 847.0135(5);

Section 787.01(3) (a)2. or 3.;
Section 787.02(3) (a)2. or 3.;
Section 800.04;

Section 825.1025;

Section 847.0135(5); or

~N o s W N

This chapter, excluding subsection (10) of this section.

(e) The following circumstances apply to paragraphs (a)-
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1. The victim is physically helpless to resist.

2. The offender coerces the victim to submit by threatening
to use force or violence likely to cause serious personal injury
on the victim, and the victim reasonably believes that the
offender has the present ability to execute the threat.

3. The offender coerces the victim to submit by threatening
to retaliate against the victim, or any other person, and the
victim reasonably believes that the offender has the ability to
execute the threat in the future.

4. The victim is mentally incapacitated, and the offender

has reason to believe this or has actual knowledge of this fact
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5. The victim is mentally defective, and the offender has
reason to believe this or has actual knowledge of this fact.

6. The victim is physically incapacitated.

7. The offender is a law enforcement officer, correctional
officer, or correctional probation officer as defined in s.
943.10(1), (2), (3), (6), (7), (8), or (9), who is certified
under s. 943.1395 or is an elected official exempt from such
certification by virtue of s. 943.253, or any other person in a
position of control or authority in a probation, community
control, controlled release, detention, custodial, or similar
setting, and such officer, official, or person is acting in such
a manner as to lead the victim to reasonably believe that the
offender is in a position of control or authority as an agent or

employee of government.
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Section 2. This act shall take effect October 1,
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The Florida Senate

Committee Agenda Request

To: Senator Jason Pizzo, Chair
Committee on Criminal Justice

Subject: Committee Agenda Request

Date: January 11, 2022

I respectfully request that Senate Bill #868, relating to Sexual Battery on a Mentally
Incapacitated Person, be placed on the:

X committee agenda at your earliest possible convenience.

[]  nextcommittee agenda.

Gﬁ‘wd@ Shioort—

Senator Linda Stewart
Florida Senate, District 13

File signed original with committee office S-020 (03/2004)
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BILL ANALYSIS AND FISCAL IMPACT STATEMENT

(This document is based on the provisions contained in the legislation as of the latest date listed below.)

Prepared By: The Professional Staff of the Committee on Criminal Justice

BILL:

SB 1012

INTRODUCER:  Senator Burgess and others

SUBJECT: Victims of Crimes
DATE: January 24, 2022 REVISED:
ANALYST STAFF DIRECTOR REFERENCE ACTION
1. Stokes Jones ClJ Favorable
2. JU
3. RC
Summary:

SB 1012 amends s. 960.001, F.S., to provide that, in addition to other specified information,
victims must be informed of their right to employ private counsel consistent with the
constitutional rights of the accused. Additionally, this bill encourages the Florida Bar to develop
a registry of attorneys who are willing to serve on a pro bono basis as advocates for crime
victims.

The bill does not appear to require law enforcement agencies to incur any additional costs. See
Section V. Fiscal Impact Statement.

This bill is effective July 1, 2022.
Present Situation:
Victim Rights

Victims of crime in Florida are guaranteed certain rights that are provided in the Florida
Constitution as well as in the Florida Statutes. In 2018, Florida voters passed Marsy’s Law, an
amendment to the Florida Constitution, to expand victim’s rights.’

Florida Constitution

Marsy’s Law provides that every victim, beginning at the time of his or her victimization, has the
right to:

e Due process and to be treated with fairness and respect for the victim’s dignity.

o Be free from intimidation, harassment, and abuse.

! Section 16 (b), Art. 1, Fla. Const.
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Within the judicial process, to be reasonably protected from the accused and any person
acting on behalf of the accused.?

Have the safety and welfare of the victim and the victim’s family considered when setting
bail, including setting pretrial release conditions that protect the safety and welfare of the
victim and the victim’s family.

Prevent the disclosure of information or records that could be used to locate or harass the
victim or the victim’s family, or which could disclose confidential or privileged information
of the victim.

The prompt return of the victim’s property when no longer needed as evidence.

Full and timely restitution in every case and from each convicted offender for all losses
suffered, both directly and indirectly, by the victim as a result of the criminal conduct.
Proceedings free from unreasonable delay, and to a prompt and final conclusion of the case
and any related postjudgment proceedings.® *

Additionally, Marsy’s law provides that, upon request, victims have the right to:

Reasonable, accurate, and timely notice of, and to be present at, all public proceedings
involving the criminal conduct, including, but not limited to, trial, plea, sentencing, or
adjudication, even if the victim will be a witness at the proceeding. A victim must also be
provided reasonable, accurate, and timely notice of any release or escape of the offender and
any proceeding during which a right of the victim is implicated.

Be heard in any public proceeding involving pretrial or other release from any form of legal
constraint, plea, sentencing, adjudication, or parole, and any proceeding during which a right
of the victim is implicated.

Confer with the prosecuting attorney concerning any plea agreements, participation in
pretrial diversion programs, release, restitution, sentencing, or any other disposition of the
case.

Provide information regarding the impact of the offender’s conduct on the victim and the
victim’s family to the individual responsible for conducting any presentence investigation or
compiling any presentence investigation report, and to have any such information considered
in any sentencing recommendations submitted to the court.

Receive a copy of any presentence report, and any other report or record relevant to the
exercise of a victim’s right, except for such portions made confidential or exempt by law.

2 This does not create a special relationship between the crime victim and any law enforcement agency or office absent a
special relationship or duty as defined by Florida Law. FL Const. Art. 1, s. 16 (b)(3).

3 Section 16 (b)(10), Art. 1, Fla. Const., provides that the state attorney may file in a good faith demand for a speedy trial and
the trial court must hold a calendar call, with notice, within 15 days of the filing demand, to schedule a trial to commence on
a date at least 5 days but no more than 60 days after the date of the calendar call unless the trial judge enters an order with
specific findings of fact justifying a trial date more than 60 days after the calendar call. Additionally, all state-level appeals
and collateral attacks on any judgment must be complete within 2 years from the date of appeal in non-capital cases and
within 5 years from the date of appeal in capital cases, unless a court enters an order with specific finding as to why the court
was unable to comply with this requirement and the circumstances causing the delay. Each year, the chief judge of any
district court of appeal or the chief justice of the Supreme Court must report on a case by case basis to the Speaker of the
House of Representatives and the President of the Senate all cases where the court entered an order regarding inability to
comply with this requirement. The Legislature may enact legislation to implement this requirement.

4 Section 16 (b), Art. 1, Fla. Const.
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Be informed of the conviction, sentence, adjudication, place and time of incarceration, or
other disposition of the convicted offender, any scheduled release date of the offender, and
the release of or the escape of the offender from custody.

Be informed of all postconviction processes and procedures, to participate in such processes
and procedures, to provide information to the release authority to be considered before any
release decision is made, and to be notified of any release decision regarding the offender.
The parole or early release authority must extend the right to be heard to any person harmed
by the offender.

Be informed of clemency and expunction procedures, to provide information to the governor,
the court, any clemency board, and other authority in these procedures, and to have the
information considered before a clemency or expunction decision is made; and to be notified
of such decision in advance of any release of the offender.®

Additionally, victims have a constitutional right to be informed of these rights, and to be
informed that they may seek the advice of an attorney with respect to their rights. This
information must be made available to the general public and provided to all crime victims in the
form of a card or by other means intended to effectively advise the victim of their rights.®

Florida Statutes

Section 960.001, F.S., provides certain agencies’ within the criminal justice system must develop
and implement guidelines for the use of their agencies, which are consistent with s. 16(b), Art. 1,
Fla. Const., and achieve the following objectives by providing:

A victim’s rights information card or brochure.®

Information concerning services available to victims of adult and juvenile crimes, including:

o The availability of crime victim compensation, if applicable;

o Crisis intervention services, supportive or bereavement counseling, social service support
referrals, and community-based victim treatment programs;

o The role of the victim in the criminal or juvenile justice process, including what the
victim may expect from the system as well as what the system expects from the victim;

o The stages in the criminal or juvenile justice process which are of significance to the
victim and the manner in which information about such stages can be obtained,;

o The right of a victim who is not incarcerated, or the victim’s representative, to be
informed, to be present and to be heard when relevant, at all crucial stages;

o The right of an incarcerated victim to be informed and submit written statements at all
crucial states; and

o The right of a victim to a prompt and timely disposition of the case. °

5 Section 16 (b)(6), Art. 1, Fla. Const.

6 Section 16 (b)(11), Art. 1, Fla. Const.

7 Section 960.001(1), F.S., provides that the Department of Legal Affairs, the state attorneys, the Department of Corrections,
the Department of Juvenile Justice, the Florida Commission on Offender Review, the State Courts Administrator and circuit
court administrators, the FDLE, and every sheriff’s department, police department, or other law enforcement agency as
defined in s. 943.10(4), F.S., must develop such guidelines.

8 Section 960.001(1)(0), F.S., provides that a victim of a crime must be provided with a victim’s rights information card or
brochure containing essential information concerning the rights of a victim and services available to a victim as required by

state law.

® Section 960.001(1)(a)1.-7., F.S.



BILL: SB 1012 Page 4

e Information regarding the “victim notification card,”° for purposes of notifying a victim or
other appropriate contact.

e Consultation with the victim or guardian, or family of the victim.

e Information concerning victim or witness protection.

e Presence of a victim advocate during discovery deposition, or a forensic medical exam. The
victim of a sexual offense must be advised of his or her right to have the courtroom cleared
of certain persons when testifying.

e Local witness coordination services.

e Notification regarding judicial proceedings, the rights to be present, submit an impact
statement, and of any scheduling changes.

e General victim assistance.

e Notification that the victim may request the offender attend a different school, if the victim
attends the same school as the offender.

e Information concerning the release or escape of an offender.

e Notification of the rights to request restitution, and return of the victim’s property.

e Notification to a victim’s employer or creditor that the victim is needed in the prosecution of
the case, or has been subjected to financial strain because of the case.

e Victim assistance education and training.

e Crime prevention programs.

e Prohibition of a government official asking or requiring a victim of a sexual offense submit
to a polygraph examination or other truth-telling device.!

The Florida Bar

The Florida Bar (Bar) is the organization of all lawyers who are licensed by the Supreme Court
of Florida to practice law in the state. The Supreme Court of Florida has exclusive and ultimate
authority to regulate the admission of persons to the practice of law and the discipline of those
persons. The Court does this through both the Bar, and the Florida Board of Bar Examiners. The
Bar, nor the Florida Board of Bar Examiners are supported by state tax dollars.*

The Bar’s core functions are to prosecute unethical lawyers, administer a client protection fund
to cover certain financial losses a client may suffer due to misappropriation by a lawyer,
administer a substance abuse program, and provide continuing education services for lawyers.*
The Bar operates a general lawyer referral service, as well as a referral service providing legal
advice for low fees in the areas of disability and elder law.* The Bar does not appear to maintain
a statewide registry of attorneys that provide pro bono legal services.

10 Section 960.001(1)(b), F.S., provides the notification card must contain at minimum, the name, address, and phone number
of the victim, or when appropriate, the next of kin or other designated contact, and any relevant identification or case
numbers assigned to the case. The victim, next of kin, or other designated contact must be given an opportunity to complete
such card, however he or she may choose not to complete it.

11 Section 960.001(1)(a)-(u), F.S.

12 The Florida Bar, Frequently Asked Questions, https://www.floridabar.org/about/fag/ (last visited January 19, 2022).

13 d.

14 The Florida Bar, What We Do, https://www.floridabar.org/about/fag/what-we-do/#Findingyoualawyer (last visited

January 19, 2022).
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Effect of Proposed Changes:

This bill amends s. 960.001, F.S., to provide that, in addition to other specified information,

victims must be informed of their right to employ private counsel consistent with the

constitutional rights of the accused. Additionally, this bill encourages The Florida Bar to develop

a registry of attorneys who are willing to serve on a pro bono basis as advocates for crime

victims.

This bill is effective July 1, 2022.

Constitutional Issues:

A.

Municipality/County Mandates Restrictions:

None.

Public Records/Open Meetings Issues:

None.
Trust Funds Restrictions:

None.

State Tax or Fee Increases:

None.

Other Constitutional Issues:

None identified.

Fiscal Impact Statement:

A.

Tax/Fee Issues:
None.
Private Sector Impact:

None.

Government Sector Impact:

The Florida Constitution has required a crime victim to be notified of his or her right to
retain private counsel since the amendment to article I, section 16 went into effect on

January 8, 2019. Since the bill codifies an existing constitutional requirement, law

enforcement agencies already providing such information should not incur any additional

costs in updating victim information materials.
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VI. Technical Deficiencies:
None.
VII. Related Issues:
None.
VIII. Statutes Affected:

This bill substantially amends section 960.001 of the Florida Statutes.

IX. Additional Information:

A. Committee Substitute — Statement of Changes:
(Summarizing differences between the Committee Substitute and the prior version of the bill.)
None.

B. Amendments:
None.

This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate.
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6. In the case of incarcerated victims, the right to be
informed and to submit written statements at all crucial stages
of the criminal proceedings, parole proceedings, or juvenile
proceedings; and

7. The right of a victim to a prompt and timely disposition
of the case in order to minimize the period during which the
victim must endure the responsibilities and stress involved to
the extent that this right does not interfere with the
constitutional rights of the accused; and

8. The right of a victim to employ private counsel

consistent with the constitutional rights of the accused. The

Florida Bar is encouraged to develop a registry of attorneys who

are willing to serve on a pro bono basis as advocates for crime

victims.

Section 2. This act shall take effect July 1, 2022.
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Summary:

SB 1046 creates a public records exemption for law enforcement geolocation information held
by a law enforcement agency. This is information collected using a global positioning system or
another mapping, locational, or directional information system that allows tracking of the
location or movement of a law enforcement officer or a law enforcement vehicle.

The bill contains a statement of public necessity for the exemption, which provides findings in
support of the exemption and indicates that it is to be applied retroactively. The bill is subject to
the Open Government Sunset Review Act and the exemption will be repealed on October 2,
2027, unless reviewed and reenacted by the Legislature. Because the bill creates a new public
records exemption, a two-thirds vote of the members present and voting in each chamber of the
Legislature is required for passage.

The effective date of the bill is July 1, 2022.
Il. Present Situation:
Access to Public Records - Generally

The Florida Constitution provides that the public has the right to inspect or copy records made or
received in connection with official governmental business. The right to inspect or copy applies
to the official business of any public body, officer, or employee of the state, including all three
branches of state government, local governmental entities, and any person acting on behalf of the
government.?

LFLA. CoNsT. art. I, s. 24(a).
2 1d.
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Additional requirements and exemptions related to public records are found in various statutes
and rules, depending on the branch of government involved. For instance, s. 11.0431, F.S.,
provides public access requirements for legislative records. Relevant exemptions are codified in
s. 11.0431(2)-(3), F.S., and adopted in the rules of each house of the Legislature. Florida Rule of
Judicial Administration 2.420 governs public access to judicial branch records.* Lastly, ch. 119,
F.S., known as the Public Records Act, provides requirements for public records held by
executive agencies.

Executive Agency Records — The Public Records Act

The Public Records Act provides that all state, county and municipal records are open for
personal inspection and copying by any person, and that providing access to public records is a
duty of each agency.®

Section 119.011(12), F.S., defines “public records” to include:

All documents, papers, letters, maps, books, tapes, photographs, films, sound recordings,
data processing software, or other material, regardless of the physical form,
characteristics, or means of transmission, made or received pursuant to law or ordinance
or in connections with the transaction of official business by any agency.

The Florida Supreme Court has interpreted this definition to encompass all materials made or
received by an agency in connection with official business that are used to “perpetuate,
communicate, or formalize knowledge of some type.”®

The Florida Statutes specify conditions under which public access to public records must be
provided. The Public Records Act guarantees every person’s right to inspect and copy any public
record at any reasonable time, under reasonable conditions, and under supervision by the
custodian of the public record.” A violation of the Public Records Act may result in civil or
criminal liability.®

The Legislature may exempt public records from public access requirements by passing a
general law by a two-thirds vote of both the House and the Senate.® The exemption must state

3 See Rule 1.48, Rules and Manual of the Florida Senate, (2018-2020) and Rule 14.1, Rules of the Florida House of
Representatives, Edition 2, (2018-2020)

4 State v. Wooten, 260 So. 3d 1060 (Fla. 4th DCA 2018).

5 Section 119.01(1), F.S. Section 119.011(2), F.S., defines “agency” as “any state, county, district, authority, or municipal
officer, department, division, board, bureau, commission, or other separate unit of government created or established by law
including, for the purposes of this chapter, the Commission on Ethics, the Public Service Commission, and the Office of
Public Counsel, and any other public or private agency, person, partnership, corporation, or business entity acting on behalf
of any public agency.”

& Shevin v. Byron, Harless, Schaffer, Reid and Assoc., Inc., 379 So. 2d 633, 640 (Fla. 1980).

7 Section 119.07(1)(a), F.S.

8 Section 119.10, F.S. Public records laws are found throughout the Florida Statutes, as are the penalties for violating those
laws.

°® FLA. CONST. art. I, s. 24(c).
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with specificity the public necessity justifying the exemption and must be no broader than
necessary to accomplish the stated purpose of the exemption.*°

General exemptions from the public records requirements are contained in the Public Records
Act.!! Specific exemptions often are placed in the substantive statutes relating to a particular
agency or program.*?

When creating a public records exemption, the Legislature may provide that a record is “exempt”
or “confidential and exempt.” There is a difference between records the Legislature has
determined to be exempt from the Public Records Act and those which the Legislature has
determined to be exempt from the Public Records Act and confidential.'® Records designated as
“confidential and exempt” are not subject to inspection by the public and may only be released
under the circumstances defined by statute.!* Records designated as “exempt” may be released at
the discretion of the records custodian under certain circumstances.®

Open Government Sunset Review Act

The provisions of s. 119.15, F.S., known as the Open Government Sunset Review Act'® (the
Act), prescribe a legislative review process for newly created or substantially amended?!’ public
records or open meetings exemptions, with specified exceptions.!® The Act requires the repeal of
such exemption on October 2nd of the fifth year after creation or substantial amendment, unless
the Legislature reenacts the exemption.®

The Act provides that a public records or open meetings exemption may be created or
maintained only if it serves an identifiable public purpose and is no broader than is necessary.?°
An exemption serves an identifiable purpose if it meets one of the following purposes and the
Legislature finds that the purpose of the exemption outweighs open government policy and
cannot be accomplished without the exemption:

10 1d. See, e.g., Halifax Hosp. Medical Center v. News-Journal Corp., 724 So. 2d 567 (Fla. 1999) (holding that a public
meetings exemption was unconstitutional because the statement of public necessity did not define important terms and did
not justify the breadth of the exemption); Baker County Press, Inc. v. Baker County Medical Services, Inc., 870 So. 2d 189
(Fla. 1st DCA 2004) (holding that a statutory provision written to bring another party within an existing public records
exemption is unconstitutional without a public necessity statement).

11 See, e.0., 5. 119.071(1)(a), F.S. (exempting from public disclosure examination questions and answer sheets of
examinations administered by a governmental agency for the purpose of licensure).

12 See, e.90., 5. 213.053(2)(a), F.S. (exempting from public disclosure information contained in tax returns received by the
Department of Revenue).

B WFTV, Inc. v. The Sch. Bd. of Seminole County, 874 So. 2d 48, 53 (Fla. 5th DCA 2004).

14 4.

15 Williams v. City of Minneola, 575 So. 2d 683 (Fla. 5th DCA 1991).

16 Section 119.15, F.S.

17 An exemption is considered to be substantially amended if it is expanded to include more records or information or to
include meetings as well as records. Section 119.15(4)(b), F.S.

18 Section 119.15(2)(a) and (b), F.S., provides that exemptions required by federal law or applicable solely to the Legislature
or the State Court System are not subject to the Open Government Sunset Review Act.

19 Section 119.15(3), F.S.

20 Section 119.15(6)(b), F.S.
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e It allows the state or its political subdivisions to effectively and efficiently administer a
governmental program, and administration would be significantly impaired without the
exemption;?

e |t protects sensitive, personal information, the release of which would be defamatory, cause
unwarranted damage to the good name or reputation of the individual, or would jeopardize
the individual’s safety. If this public purpose is cited as the basis of an exemption, however,
only personal identifying information is exempt;?? or

o It proteczzgs information of a confidential nature concerning entities, such as trade or business
secrets.

The Act also requires specified questions to be considered during the review process.? In
examining an exemption, the Act directs the Legislature to question the purpose and necessity of
reenacting the exemption.

If the exemption is continued and expanded, then a public necessity statement and a two-thirds
vote for passage are required.? If the exemption is continued without substantive changes or if
the exemption is continued and narrowed, then a public necessity statement and a two-thirds vote
for passage are not required. If the Legislature allows an exemption to expire, the previously
exempt records will remain exempt unless otherwise provided by law.?

Geolocation Data

“Geolocation data is data collected via an electronic communications network or service that
indicates the position of equipment used by people who are connected to the network or
service.”?” Some technologies that collect geolocation date include global positioning system
(GPS) units and smartphones. In addition to including information on “latitude, longitude, and
altitude of the equipment,” geolocation data can include the “time data was collected, direction
of travel and other detailed information.”?®

2L Section 119.15(6)(b)1., F.S.
22 Section 119.15(6)(b)2., F.S.
23 Section 119.15(6)(0)3., F.S.
24 Section 119.15(6)(a), F.S. The specified questions are:

What specific records or meetings are affected by the exemption?

Whom does the exemption uniquely affect, as opposed to the general public?

What is the identifiable public purpose or goal of the exemption?

Can the information contained in the records or discussed in the meeting be readily obtained by alternative means?
If so, how?

Is the record or meeting protected by another exemption?

Avre there multiple exemptions for the same type of record or meeting that it would be appropriate to merge?

% See generally s. 119.15, F.S.

% Section 119.15(7), F.S.

27 Subcommittee on Cybersecurity, Privacy and Data: Geolocation Data, Task Force on Autonomous Vehicles (Oregon),
available at https://www.oregon.gov/ODOT/Get-Involved/Documents/Geolocation%20data%20ER%207-22.pdf (last visited
on Jan. 18, 2022).

21d.




BILL: SB 1046 Page 5

One concern identified with the use of geolocation data is that the “data can be used to identify
people and discern details of where they live, work and travel, potentially enabling stalking and
harassment and revealing sensitive destinations....”%°

Geolocation Data on Law Enforcement Officers and Law Enforcement Vehicles

Geolocation data on a law enforcement officer may be available to the agency employing the
officer. For example, an important source for location information on the officer could be an
agency-issued or agency-owned cellphone.®® The agency may have the ability to obtain location
information from the cellphone provider either through a built-in GPS capability in the
cellphone, a smart app, or through other available means. This location information may include
real-time or historical location information.

Geolocation information on a law enforcement officer may also be available to the law
enforcement agency if the officer is driving or riding in an agency-issued or agency-owned
vehicle equipped with GPS technology or other means of locating the vehicle and tracking its
movement.®! There are multiple reasons why a law enforcement agency would track the location
and movement of its vehicles including:

e “Identify[ing] which police vehicle is closest to a crime scene and [ensuring] those police
officers stay within their assigned zone,” which “can also be helpful if a police officer ever
goes missing on the job;% and

e “[Providing] directions and up-to-date traffic information, helping police officers get to the
scene of a crime or emergency sooner.”3

Geolocation Data Relating to the Home Address of a Law Enforcement Officer

Section 119.071(4)(d)2.a., F.S., in part, provides a public records exemption for:

e The home addresses of active or former sworn law enforcement personnel or of active or
former civilian personnel employed by a law enforcement agency;

e The home addresses and places of employment of the spouses and children of such
personnel; and

e The locations of schools and day care facilities attended by the children of such personnel.

The term “home addresses” means the dwelling location at which an individual resides and
includes the physical address, mailing address, street address, parcel identification number, plot
identification number, legal property description, neighborhood name and lot number, GPS
coordinates, and any other descriptive property information that may reveal the home address.3*

2d.

30 See Marc Chase McAliister, GPS and Cell Phone Tracking of Employees, 70 Fla. L. Rev. 1265 (2019), available at
https://scholarship.law.ufl.edu/cgi/viewcontent.cgi?article=1438&context=flr (last visited on Jan. 19, 2022).

4.

32 How Police Use GPS for Personal and Vehicle Tracking, BrickHouse Security, available at
https://www.brickhousesecurity.com/gps-trackers/how-police-use-gps/ (last visited on Jan. 19, 2022).

4.

34 Section 119.071(4)(d)1.a., F.S. (emphasis provided by staff).
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Effect of Proposed Changes:

The bill, which takes effect July 1, 2022, amends s. 119.071, F.S., to create a public records
exemption for law enforcement geolocation information held by a law enforcement agency. The
bill defines the term “law enforcement geolocation information™ as information collected using a
global positioning system or another mapping, locational, or directional information system that
allows tracking of the location or movement of a law enforcement officer or a law enforcement
vehicle.

The bill specifies that the exemption does not apply to uniform traffic citations, crash reports,
homicide reports, arrest reports, incident reports, or any other official reports issued by an
agency which contain law enforcement geolocation information.

Staff notes that there may be some overlap between the public records exemption created by the
bill and the public record exemption in's. 119.071(4)(d)2.a., F.S., relating to home addresses of
law enforcement personnel and home addresses and other specified location information of
spouses and children of such personnel. However, the exemption created by the bill is not limited
to the home address and location information specified in s. 119.071(4)(d)2.a., F.S.

Staff notes that the exemption may also act as a safeguard to protect some information that is
likely exempt from public release under a current exemption but that may not be clearly
identified as being associated with that exemption. For example, s. 119.071(2)(d), F.S., provides
a public records exemption for any information revealing law enforcement surveillance
techniques. This exemption doesn’t specifically mention law enforcement geolocation data,
though that data may be relevant to identifying law enforcement surveillance techniques.

The bill contains a statement of public necessity for the exemption, which provides findings in
support of the exemption and indicates that it is to be applied retroactively. The bill is subject to
the Open Government Sunset Review Act and the new exemption will be repealed on October 2,
2027, unless reviewed and reenacted by the Legislature. Because the bill creates a new public
records exemption, a two-thirds vote of the members present and voting in each chamber of the
Legislature is required for passage.

Constitutional Issues:

A. Municipality/County Mandates Restrictions:
None.

B. Public Records/Open Meetings Issues:

Vote Requirement

Avrticle |, s. 24(c), of the Florida Constitution requires a two-thirds vote of the members
present and voting in each chamber for final passage of a bill creating or expanding an
exemption to the public records requirements. This bill enacts a new exemption for law
enforcement geolocation information held by a law enforcement agency, thus, the bill
requires a two-thirds vote to be enacted.
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Public Necessity Statement

Article 1, s. 24(c), of the Florida Constitution requires a bill creating or expanding an
exemption to the public records requirements to state with specificity the public necessity
justifying the exemption. Section 2 of the bill contains a statement of public necessity for
the exemption.

Breadth of Exemption

Article 1, s. 24(c), of the Florida Constitution requires an exemption to the public records
requirements to be no broader than necessary to accomplish the stated purpose of the law.
The purpose of the exemption created by the bill is articulated in the statement of public
necessity:

The Legislature recognizes that the regular and unregulated release of law
enforcement geolocation information can pose a danger to officers while on
patrol, can potentially result in the exposure of law enforcement officers’
residences, can release otherwise exempt surveillance and investigative
techniques, and can inadvertently disclose information about private residents
which would otherwise be exempt.

The exemption does not appear to be broader than necessary to accomplish the purpose of
the law. The bill defines “law enforcement geolocation information” and also specifies
records to which the exemption does not apply.

C. Trust Funds Restrictions:
None.

D. State Tax or Fee Increases:
None.

E. Other Constitutional Issues:

None identified.

V. Fiscal Impact Statement:

A. Tax/Fee Issues:
None.
B. Private Sector Impact:

None.
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C. Government Sector Impact:
None.
VI.  Technical Deficiencies:
None.
VII. Related Issues:
None.
VIII. Statutes Affected:

This bill substantially amends section 119.071 of the Florida Statutes.

IX. Additional Information:

A. Committee Substitute — Statement of Changes:
(Summarizing differences between the Committee Substitute and the prior version of the bill.)
None.

B. Amendments:
None.

This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate.
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Florida Senate - 2022 SB 1046

By Senator Hooper

16-00985A-22 20221046
A bill to be entitled

An act relating to public records; amending s.
119.071, F.S.; defining the term “law enforcement
geolocation information”; providing an exemption from
public records requirements for law enforcement
geolocation information held by a law enforcement
agency; providing for retroactive application;
providing applicability; providing for future
legislative review and repeal of the exemption;
providing a statement of public necessity; providing

an effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Paragraph (e) is added to subsection (4) of
section 119.071, Florida Statutes, to read:

119.071 General exemptions from inspection or copying of
public records.—

(4) AGENCY PERSONNEL INFORMATION.—

(e)1. As used in this paragraph, the term “law enforcement

geolocation information” means information collected using a

global positioning system or another mapping, locational, or

directional information system that allows tracking of the

location or movement of a law enforcement officer or a law

enforcement vehicle.

2. Law enforcement geolocation information held by a law

enforcement agency is exempt from s. 119.07(1) and s. 24(a),

Art. I of the State Constitution. This exemption applies to such

information held by an agency before, on, or after the effective
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date of the exemption. This exemption does not apply to uniform

traffic citations, crash reports, homicide reports, arrest

reports, incident reports, or any other official reports issued

by an agency which contain law enforcement geolocation

information.

3. This paragraph is subject to the Open Government Sunset

Review Act in accordance with s. 119.15 and shall stand repealed

on October 2, 2027, unless reviewed and saved from repeal

through reenactment by the Legislature.

Section 2. The Legislature finds that it is a public

necessity that geolocation information of law enforcement

officers and law enforcement vehicles be made exempt from s.
119.07(1), Florida Statutes, and s. 24 (a), Article I of the

State Constitution so that the safety of this state’s law

enforcement officers and the privacy of this state’s residents

may be reasonably assured. The Legislature recognizes that the

regular and unregulated release of law enforcement geolocation

information can pose a danger to officers while on patrol, can

potentially result in the exposure of law enforcement officers’

residences, can release otherwise exempt surveillance and

investigative techniques, and can inadvertently disclose

information about private residents which would otherwise be

exempt. Therefore, the Legislature finds that it is a public

necessity that law enforcement geolocation information be made

exempt from public record requirements and that such exemption

be applied retroactively.

Section 3. This act shall take effect July 1, 2022.

Page 2 of 2
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The Florida Senate

Committee Agenda Request

To: Senator Jason Pizzo, Chair
Committee on Criminal Justice

Subiject: Committee Agenda Request

Date: December 13, 2021

| respectfully request that Senate Bill #1046, relating to Public Records/Law Enforcement
Geolocation Information, be placed on the:

] committee agenda at your earliest possible convenience.

X next committee agenda.

N\

Senator Ed Hooper
Florida Senate, District 16

File signed original with committee office S-020 (03/2004)
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The Florida Senate

BILL ANALYSIS AND FISCAL IMPACT STATEMENT

(This document is based on the provisions contained in the legislation as of the latest date listed below.)

Prepared By: The Professional Staff of the Committee on Criminal Justice

BILL: SB 1200

INTRODUCER: Senator Bean

SUBJECT: Wrongful Convictions
DATE: January 24, 2022 REVISED:
ANALYST STAFF DIRECTOR REFERENCE ACTION
1. Cellon Jones CJ Favorable
2. JU
3. RC
Summary:

SB 1200 creates a statewide mechanism and standards to enable a prosecuting attorney to bring a
motion before the court where a person’s conviction occurred to vacate or set aside that
judgment. The motion may be brought at any time. The prosecutor must have evidence or
information that the convicted person is innocent.

The bill provides time-frames for a hearing on the matter, for counsel to be appointed for the
convicted person if needed, for a continuance if necessary for the defense attorney, and for the
process to be followed if the motion is denied.

The prosecutor shall notify the victim or the victim’s family of all court dates, who each have the
right to be heard at a hearing to address the motion filed.

The bill becomes effective July 1, 2022.
Il. Present Situation:
Background

Conviction Integrity Review (CIR) units are divisions of prosecutorial offices that work to
prevent, identify, and correct false convictions.! There were 74 CIR units in the United States in
2020.2 One hundred twenty-nine exonerations took place in 2020, and CIR units throughout the
country helped secure 61 of those exonerations.® As of 2021, Florida had a total of 78

! The National Registry of Exonerations, 2020 Annual Report, March 30, 2021, page 2; available at
https://www.law.umich.edu/special/exoneration/Documents/2021 AnnualReport.pdf (last visited January 14, 2021).
21d.

3 d.
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exonerations, including eleven defendants who had been sentenced to death.* To date, Florida
CIR units spearheaded the investigations and worked to get the judgments and sentences vacated
in seven cases of wrongful conviction.

Currently, five state attorney’s offices in Florida have established CIR® units within their offices.
These offices are located in the:

e Fourth Circuit, covering Duval, Clay, and Nassau Counties;

e Ninth Circuit, covering Orange and Osceola Counties;

e Thirteenth Circuit, covering Hillsborough County;

e Fifteenth Circuit, covering Palm Beach County; and

e Seventeenth Circuit, covering Broward County.®

All five of the CIR units have essentially the same procedures in place that includes criteria a
person convicted of a felony must meet to warrant more than an initial screening. The CIR units
require that a convicted person present a plausible claim of innocence, explained in the
application (or petition) for the CIR unit’s help. The claim must be capable of being either
substantiated by credible, factual information/evidence not previously considered by the original
fact finder, jury, or judge.’

Not all cases are accepted for a review by the CIR unit. For example, if litigation in the case is
still pending, the CIR unit will not accept the case. If a CIR unit accepts a case, it conducts a
thorough investigation of the case that led to the person’s conviction, and the claim of innocence.
Some of the units report that they rely upon an independent review panel of legal experts to work
with the units to review and evaluate the cases under investigation.®

CIR UNIT Procedural Hurdles

The Florida Rules of Criminal Procedure do not currently provide a mechanism by which the
CIR units have the ability to approach the court directly with the CIR units’ evidence that a
convicted person is innocent. Therefore, but for engagement with a defense attorney by the CIR
units, and the willingness by the courts to entertain a defense motion even though it might be

4 The National Registry of Exonerations, available at
https://www.law.umich.edu/special/exoneration/Pages/detaillist.aspx?View={FAF6EDDB-5A68-4F8F-8 A52-
2C61F5BFIEAT}&FilterField1=ST&FilterValuel=FL (last visited January 14, 2022).

5> Sometimes referred to as Conviction Review Units (CRUS).

6 Office of the State Attorney for the Fourth Judicial Circuit, Conviction Integrity Review, available at
https://www.sao4th.com/about/programs-and-initiatives/conviction-integrity-review/; Office of the State Attorney for the
Ninth Judicial Circuit, Conviction Integrity Policy, available at https://www.sa09.net/conviction-integrity.html; Section
119.011 Office of the State Attorney for the Thirteenth Circuit, Conviction Review Unit, available at
https://www.sao13th.com/conviction-review-unit-cru/; Office of the State Attorney for the Fifteenth Circuit, Conviction
Review Unit, available at http://www.sal5.state.fl.us/stateattorney/OurOffice/divisions/indexcru.htm; Office of the State
Attorney for the Seventeenth Circuit, Conviction Review Unit, available at https://browardsao.com/conviction-review-unit/
(all sites last visited January 14, 2022).

7 See Office of the State Attorney for the Fourth Judicial Circuit, Conviction Integrity Review, available at
https://www.sao4th.com/about/programs-and-initiatives/conviction-integrity-review/ (last visited January 18, 2022).

8 See Office of the State Attorney for the Seventeenth Judicial Circuit, Conviction Review Unit, available at
https://browardsao.com/conviction-review-unit/ (last visited January 18, 2022).
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somewhat unconventional or technically untimely, the wrongfully convicted people helped by
the CIR units in Florida might still be in prison.®

In at least one instance, the Hillsborough CIR unit was placed in the position of being unable to
completely acquiesce to a defense motion because the motion alleged matters the State Attorney
was unwilling to adopt.'® This situation illustrates one reason the CIR units are seeking
procedural autonomy. Review of the following cases further indicates the piecemeal method by
which the cases are currently resolved.

The Work of the CIR Units in Florida

The first CIR unit was created in Florida in the Fourth Circuit. The work of the CIR unit resulted
in the 2019 exoneration of two men, Clifford Williams and Nathan Myers, who were sentenced
to life in prison for the 1976 Jacksonville murder of Jeanette Williams.!* The CIR unit’s
investigation confirmed multiple alibi witnesses for the whereabouts of the two men at the time
of the murder, and who further confirmed that another man, Nathaniel Lawson, admitted to
committing the murder. The CIR unit’s investigation was able to independently confirm
Lawson’s presence at the scene at the time of the shooting.'? After a hearing on the matter, Mr.
Williams” and Mr. Myers’ convictions and sentences were vacated by the 4th Circuit Court on
March 28, 2019. They had served 42 years and 11 months in prison.'3

Subsequently, the CRI units have identified, investigated, and cooperated with defense attorneys

to clear cases of wrongful convictions in the 4th, 9th, 13th and 17th circuits. These cases are:

e Robert DuBoise, 2020, 13th (Hillsborough) — Robert DuBoise was cleared of a rape and
murder conviction after the 13th Circuit CIR unit found 3 slides containing DNA from the
rape kit performed by the medical examiner during the autopsy. The slides had been in the
medical examiner’s office since 1983. Upon analysis, DuBoise was cleared as a contributor
and the DNA lab results yielded a presumptive “hit” on another individual.** Attorneys from
the Innocence Project filed the motion in court which resulted in DuBoise’s conviction being
vacated by the judge and the state attorney dismissing all charges. DuBoise had been in
prison for 37 years.'® In this case the State Attorney was unable to agree to all of the issues

9 Professional staff of the Senate Criminal Justice Committee consultations with Shelley Thibodeau, Director, Conviction
Integrity Review Division State Attorney’s Office 4th Circuit, and Arielle Demby Berger, ASA in Charge of the Conviction
Review Unit, Office of the State Attorney, 17th Judicial Circuit.

10 The National Registry of Exonerations, available at
https://www.law.umich.edu/special/exoneration/Pages/casedetail.aspx?caseid=5807 (last visited January 16, 2022).

11 State Attorney’s Office of the Fourth Judicial Circuit of Florida, Conviction Integrity Investigation, State of Florida v.
Hubert Nathan Meyers, State of Florida v. Clifford Williams, Jr., March 28, 2019, p. 42, available at
https://secureservercdn.net/198.71.233.254/9c2.a8b.myftpupload.com/wp-

content/uploads/2019/03/CIR_Investigative Report FINAL_3.28.19 R.pdf (last visited January 14, 2022).

121d,, at p. 4.

13 The Florida Senate, Senate Bill 28 Special Master’s Final Report, January 23, 2020, at p. 1-2, available at
http://www.flsenate.gov/Session/Bill/2020/28/Analyses/2020s00028.sm.PDF (last visited January 14, 2022).

14 He has not been named, but the State Attorney’s Office said the man posed no threat to the public, suggesting he is already
in custody.

15 Robert DuBoise, The National Registry of Exonerations, available at
https://www.law.umich.edu/special/exoneration/Pages/casedetail.aspx?caseid=5807 (last visited January 16, 2022).
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raised in the Motion by the Innocence Project, however the state “largely” agreed to the
Motion in the state’s response.®

e Dwayne Brown, 2020, 9th (Orange) — Dwayne Brown’s is the first case the CIR unit joined
the defense attorney in seeking to have a conviction vacated. Brown had entered a plea and
was convicted in a felony cannabis case. The CIR unit determined, after “exhaustive
research,” that the case “should never have been prosecuted” and that Brown had been
“arrested for the wrong crime, pled to a different wrong crime, and was convicted of another
wrong crime.”*’

e Leonard Cure, 2020, 17th (Broward) — In this robbery case from 2004, the CIR unit found
evidence of witness misidentification and trial defense weaknesses. After a full investigation
by the CIR unit, upon review the Independent Review Panel unanimously agreed that “a
complete review of the evidence presented at trial and in discovery, as well as further
investigation of that evidence demonstrates that the case against Mr. Cure gives rise to a
reasonable doubt as to his culpability, and that he is most likely innocent.”*® The attorney
from the Innocence Project filed the motion and agreed upon the order with the court, while
the state attorney’s office agreed to drop charges against Mr. Cure after the court signed the
Order vacating Mr. Cure’s conviction.®

e Tony Hopps, 2021, 13th (Hillsborough) — After the CIR unit accepted his case for
investigation and completed the investigation, the CIR unit issued its report and suggested
the Innocence Project lawyers file a Rule 3.850 Motion based on newly discovered evidence.
The CIR unit had not found clear and convincing evidence of Mr. Hopps’s innocence, but the
state attorney’s office had determined that it could no longer stand behind the conviction.?
The CIR unit found that “there was evidence not submitted at trial that calls into question the
conviction. This includes issues with the time line of the robbery, the photo pack sent to the
victims, and alibi witnesses that were not called at trial.”?* The court granted the 3.850
Motion filed by the Innocence Project, vacating Mr. Hopps’s conviction on August 23, 2021,
after which the state attorney’s office dismissed the charges. Mr. Hopps spent 31 years in
prison.?

e Dustin Duty, 2021, 4th (Duval) — The Innocence Project of Florida and the Miami Law
Innocence Clinic represented Mr. Duty in the effort to have his robbery conviction reversed.
The case was ultimately reversed based on ineffective assistance of counsel, granting Mr.

16 1d.

17 “Man’s deportation halted after Orange-Osceola state attorney helps toss ‘illegal conviction’”, Monivette Cordero, Orlando
Sentinel, March 5, 2020; available at
https://www.bing.com/search?q=Man%?27s+deportation+halted+March+05%2C+2020+Orlando+Sentinel &cvid=662a39381
6f34a5e86bcf955308e147e&aqs=edge..69i57.58524j0j4&FORM=ANAB01&PC=U531#:~:text=0range%?20...%20%2D %20
Orlando%20Sentinel-,https%3A//www.orlandosentinel.com/news/crime/0s%2Dne...,-Mar%2006%2C%202020 (last visited
January 16, 2022).

18 State v. Cure, Agreed Order Vacating Defendant’s Judgment and Sentence, 17th Judicial Circuit Court, Case No. 03-
019405CF10A, December 11, 2020; available at Leonard Cure Agreed Order (filesusr.com) (last visited January 16, 2021).

19 The National Registry of Exonerations, available at
https://www.law.umich.edu/special/exoneration/Pages/casedetail.aspx?caseid=5882 (last visited January 16, 2022).

2 “Imprisoned 31 years, man to go free after doubts emerge in Florida robbery,” Dan Sullivan, Tampa Bay Times, August 23,
2021; available at https://www.msn.com/en-us/news/crime/imprisoned-31-years-man-to-go-free-after-doubts-emerge-in-
florida-robbery/ar-AANEtSC (last visited January 16, 2022).

2L Tony Hopps CRU Report, 13th Judicial Circuit, July 2021; available at b3f754_71500da9e78548568467612731c01c63.pdf
(filesusr.com) (last visited January 16, 2022).

22 The National Registry of Exonerations, Tony Hopps, available at
https://www.law.umich.edu/special/exoneration/Pages/casedetail.aspx?caseid=6028 (last visited January 16, 2022).
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Duty a new trial. However, the Fourth Circuit’s CIR unit stepped in to dismiss the charges
against Mr. Duty. He had served nearly 8 years of a twenty year sentence.?

Il. Effect of Proposed Changes:

The bill creates s. 925.13, F.S., which provides a statewide mechanism for a prosecuting attorney
from the original prosecuting attorney’s office to file a motion to vacate or set aside a judgment
in particular cases handled by that office, if the attorney has evidence or information that the
convicted person is innocent. The motion may be filed at any time with the court in which the
person was convicted. That court has the jurisdiction and authority to hear, consider, and decide
the matter.

After the motion is filed, the court must schedule a hearing on the matter within 90 days. If the
court deems it necessary to have an evidentiary hearing, the court must appoint counsel to
represent the defendant, unless he or she already has counsel. Counsel for the defendant may
request a reasonable continuance beyond the 90-day time frame of the hearing to prepare. The
state and the defense may present evidence at the hearing.

The court must issue written findings of fact that resolve all claims raised in the motion. The
court must grant the motion of the prosecuting attorney to vacate or set aside the judgment if the
court finds there is clear and convincing evidence of actual innocence.

If the motion of the prosecuting attorney to vacate or set aside the judgment in the case is denied,
it shall be considered a final order. As such, the order may be appealed by either party. There
must be a statement in the order denying relief that an appeal may be taken within 30 days after
the order is entered. Any party may file a motion for rehearing on the matter within 15 days after
service of the order denying relief. The time for filing an appeal is tolled until an order on the
motion for rehearing is entered.

The prosecuting attorney shall notify the victim or the victim’s family of all court dates, who
each have the right to be heard at a hearing to address the motion filed.

The bill becomes effective on July 1, 2022.
V. Constitutional Issues:
A. Municipality/County Mandates Restrictions:
None.
B. Public Records/Open Meetings Issues:

None.

23 Dustin Duty, National Registry of Exonerations, available at
https://www.law.umich.edu/special/exoneration/Pages/casedetail.aspx?caseid=6055 (last visited January 19, 2022).
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VI.

VII.

VIII.

IX.

C. Trust Funds Restrictions:
None.

D. State Tax or Fee Increases:
None.

E. Other Constitutional Issues:

None identified.

Fiscal Impact Statement:

A. Tax/Fee Issues:
None.

B. Private Sector Impact:
None.

C. Government Sector Impact:
None.

Technical Deficiencies:

None.

Related Issues:

None.

Statutes Affected:

This bill creates section 925.13 of the Florida Statutes.

Additional Information:

A. Committee Substitute — Statement of Changes:
(Summarizing differences between the Committee Substitute and the prior version of the bill.)
None.

B. Amendments:
None.

This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate.
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1 A bill to be entitled 30 vacate or set aside the judgment at any time if he or she has
2 An act relating to wrongful convictions; creating s. 31| evidence or information that the convicted person is innocent.
3 925.13, F.S.; authorizing certain prosecuting 32| The court in which the person was convicted shall have
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6 a convicted person is innocent; requiring the court to 35 (2) Upon the filing of a motion to vacate or set aside the
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12 required; providing hearing and court procedures; 41 adequately prepare for the hearing. The state and defense may
13 authorizing the appeal of a denial of the prosecuting 42 present evidence at the hearing. The court shall issue written
14 attorney’s motion to vacate or set aside a judgment by 43| findings of fact that resolve all claims raised in the motion.
15 any party; requiring an order denying relief to 44 The court must grant the motion of the prosecuting attorney to
16 include a certain statement; authorizing any party to 45| wvacate or set aside the judgment if the court finds there is
17 file a motion for rehearing within a specified 46| clear and convincing evidence of actual innocence.
18 timeframe; providing for tolling of a certain time 47 (3) (a) The denial of the prosecuting attorney’s motion to
19 period; requiring the prosecuting attorney to notify 48 vacate or set aside the judgment is a final order, and an appeal
20 the victim or the victim’s family of all court dates; 49| may be taken to the appropriate appellate court by any party.
21 providing an effective date. 50 (b) An order denying relief must include a statement that
22 51 an appeal may be taken within 30 days after the order denying
23| Be It Enacted by the Legislature of the State of Florida: 52 relief is entered.
24 53 (c) Any party may file a motion for rehearing within 15
25 Section 1. Section 925.13, Florida Statutes, is created to 54 days after service of the order denying relief. The time for
26| read: 55| filing an appeal is tolled until an order on the motion for
217 925.13 Motion to vacate based upon evidence of innocence.— 56 rehearing has been entered.
28 (1) A prosecuting attorney from the prosecuting agency or 57 (4) The prosecuting attorney shall notify the victim or the
29| office that sought the original conviction may file a motion to 58| wvictim’s family of all court dates, who each have the right to
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be heard at a hearing to address the motion filed.

Section 2. This act shall take effect July 1,
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The Florida Senate

Committee Agenda Request

To: Senator Jason Pizzo, Chair
Committee on Criminal Justice

Subject: Committee Agenda Request

Date: January 5, 2022

I respectfully request that Senate Bill #1200, relating to Wrongful Convictions, be placed on the:
[] committee agenda at your earliest possible convenience.

X next committee agenda.

( )pinen B

Senator Aaron Bean
Florida Senate, District 4

File signed original with committee office S-020 (03/2004)
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INTRODUCER: Senator Broxson

SUBJECT: Public Records/Information or Records/Executions
DATE: January 24, 2022 REVISED:
ANALYST STAFF DIRECTOR REFERENCE ACTION
1. Siples Jones CJ Favorable
2. JU
3. RC
Summary:

SB 1204 creates a public records exemption of certain persons or entities involved in executions.
Specifically, the bill makes confidential and exempt information or records that identify or could
reasonably lead to the identification of any person or entity that participates in, has participated
in, or will participate in an execution, including those who administer, compound, dispense,
distribute, maintain, manufacture, order, prepare, prescribe, provide, purchase, or supply drugs,
chemicals, supplies, or equipment needed to conduct an execution.

The bill makes such exemption applicable to information and records held by the Department of
Corrections before, on, or after the effective date of the bill.

This bill is subject to the Open Government Sunset Review Act and stands repealed on October
2, 2027, unless reviewed and saved from repeal through reenactment by the Legislature.

Because this bill creates a public records exemption, it will require a two-thirds vote of each
house in order to pass.

This bill takes effect upon becoming a law.
. Present Situation:
Access to Public Records - Generally

The Florida Constitution provides that the public has the right to inspect or copy records made or
received in connection with official governmental business. The right to inspect or copy applies
to the official business of any public body, officer, or employee of the state, including all three

LFLA. CoNsT. art. I, s. 24(a).
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branches of state government, local governmental entities, and any person acting on behalf of the
government.?

Additional requirements and exemptions related to public records are found in various statutes
and rules, depending on the branch of government involved. For instance, s. 11.0431, F.S.,
provides public access requirements for legislative records. Relevant exemptions are codified in
s. 11.0431(2)-(3), F.S., and adopted in the rules of each house of the Legislature.® Florida Rule of
Judicial Administration 2.420 governs public access to judicial branch records.* Lastly, ch. 119,
F.S., known as the Public Records Act, provides requirements for public records held by
executive agencies.

Executive Agency Records — The Public Records Act

The Public Records Act provides that all state, county and municipal records are open for
personal inspection and copying by any person, and that providing access to public records is a
duty of each agency.®

Section 119.011(12), F.S., defines “public records” to include:

All documents, papers, letters, maps, books, tapes, photographs, films,
sound recordings, data processing software, or other material, regardless of
the physical form, characteristics, or means of transmission, made or
received pursuant to law or ordinance or in connections with the transaction
of official business by any agency.

The Florida Supreme Court has interpreted this definition to encompass all materials made or
received by an agency in connection with official business that are used to “perpetuate,
communicate, or formalize knowledge of some type.”®

The Florida Statutes specify conditions under which public access to public records must be
provided. The Public Records Act guarantees every person’s right to inspect and copy any public
record at any reasonable time, under reasonable conditions, and under supervision by the
custodian of the public record.” A violation of the Public Records Act may result in civil or
criminal liability.®

21d.

3 See Rule 1.48, Rules and Manual of the Florida Senate, (2018-2020) and Rule 14.1, Rules of the Florida House of
Representatives, Edition 2, (2018-2020).

4 State v. Wooten, 260 So. 3d 1060 (Fla. 4th DCA 2018).

% Section 119.01(1), F.S. Section 119.011(2), F.S., defines “agency” as “any state, county, district, authority, or municipal
officer, department, division, board, bureau, commission, or other separate unit of government created or established by law
including, for the purposes of this chapter, the Commission on Ethics, the Public Service Commission, and the Office of
Public Counsel, and any other public or private agency, person, partnership, corporation, or business entity acting on behalf
of any public agency.”

& Shevin v. Byron, Harless, Schaffer, Reid and Assoc., Inc., 379 So. 2d 633, 640 (Fla. 1980).

7 Section 119.07(1)(a), F.S.

8 Section 119.10, F.S. Public records laws are found throughout the Florida Statutes, as are the penalties for violating those
laws.
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The Legislature may exempt public records from public access requirements by passing a
general law by a two-thirds vote of both the House and the Senate.® The exemption must state
with specificity the public necessity justifying the exemption and must be no broader than
necessary to accomplish the stated purpose of the exemption.*°

General exemptions from the public records requirements are contained in the Public Records
Act.! Specific exemptions often are placed in the substantive statutes relating to a particular
agency or program.*?

When creating a public records exemption, the Legislature may provide that a record is “exempt”
or “confidential and exempt.” There is a difference between records the Legislature has
determined to be exempt from the Public Records Act and those which the Legislature has
determined to be exempt from the Public Records Act and confidential.'® Records designated as
“confidential and exempt” are not subject to inspection by the public and may only be released
under the circumstances defined by statute.!* Records designated as “exempt” may be released at
the discretion of the records custodian under certain circumstances.®

Open Government Sunset Review Act

The provisions of s. 119.15, F.S., known as the Open Government Sunset Review Act'® (the
Act), prescribe a legislative review process for newly created or substantially amended!’ public
records or open meetings exemptions, with specified exceptions.!® The Act requires the repeal of
such exemption on October 2nd of the fifth year after creation or substantial amendment, unless
the Legislature reenacts the exemption.®

The Act provides that a public records or open meetings exemption may be created or
maintained only if it serves an identifiable public purpose and is no broader than is necessary.?°
An exemption serves an identifiable purpose if it meets one of the following purposes and the

9 FLA. CONST. art. 1, s. 24(c).

10 1d. See, e.g., Halifax Hosp. Medical Center v. News-Journal Corp., 724 So. 2d 567 (Fla. 1999) (holding that a public
meetings exemption was unconstitutional because the statement of public necessity did not define important terms and did
not justify the breadth of the exemption); Baker County Press, Inc. v. Baker County Medical Services, Inc., 870 So. 2d 189
(Fla. 1st DCA 2004) (holding that a statutory provision written to bring another party within an existing public records
exemption is unconstitutional without a public necessity statement).

11 See, e.0., . 119.071(1)(a), F.S. (exempting from public disclosure examination questions and answer sheets of
examinations administered by a governmental agency for the purpose of licensure).

12 See, e.0., S. 213.053(2)(a), F.S. (exempting from public disclosure information contained in tax returns received by the
Department of Revenue).

B WFTV, Inc. v. The Sch. Bd. of Seminole County, 874 So. 2d 48, 53 (Fla. 5th DCA 2004).

14 4.

15 Williams v. City of Minneola, 575 So. 2d 683 (Fla. 5th DCA 1991).

16 Section 119.15, F.S.

17 An exemption is considered to be substantially amended if it is expanded to include more records or information or to
include meetings as well as records. Section 119.15(4)(b), F.S.

18 Section 119.15(2)(a) and (b), F.S., provides that exemptions required by federal law or applicable solely to the Legislature
or the State Court System are not subject to the Open Government Sunset Review Act.

19 Section 119.15(3), F.S.

20 Section 119.15(6)(b), F.S.
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Legislature finds that the purpose of the exemption outweighs open government policy and

cannot be accomplished without the exemption:

e It allows the state or its political subdivisions to effectively and efficiently administer a
governmental program, and administration would be significantly impaired without the
exemption;?

e |t protects sensitive, personal information, the release of which would be defamatory, cause
unwarranted damage to the good name or reputation of the individual, or would jeopardize
the individual’s safety. If this public purpose is cited as the basis of an exemption, however,
only personal identifying information is exempt;?? or

o It proteczzgs information of a confidential nature concerning entities, such as trade or business
secrets.

The Act also requires specified questions to be considered during the review process.? In
examining an exemption, the Act directs the Legislature to question the purpose and necessity of
reenacting the exemption.

If the exemption is continued and expanded, then a public necessity statement and a two-thirds
vote for passage are required.? If the exemption is continued without substantive changes or if
the exemption is continued and narrowed, then a public necessity statement and a two-thirds vote
for passage are not required. If the Legislature allows an exemption to expire, the previously
exempt records will remain exempt unless otherwise provided by law.?

Death Penalty

Florida is one of 27 states in which the death penalty is authorized.?” Chapter 922, F.S., charges
the Department of Corrections (DOC) with the responsibility of carrying out the executions of
those sentenced to death. As of January 18, 2022, there are 321 prisoners on Florida’s death
row.?

21 Section 119.15(6)(b)1., F.S.
22 Section 119.15(6)(b)2., F.S.
23 Section 119.15(6)(0)3., F.S.
24 Section 119.15(6)(a), F.S. The specified questions are:

e What specific records or meetings are affected by the exemption?

o Whom does the exemption uniquely affect, as opposed to the general public?

e What is the identifiable public purpose or goal of the exemption?

¢ Can the information contained in the records or discussed in the meeting be readily obtained by alternative means?

If so, how?

e Isthe record or meeting protected by another exemption?

e Are there multiple exemptions for the same type of record or meeting that it would be appropriate to merge?
% See generally s. 119.15, F.S.
%6 Section 119.15(7), F.S.
27 Death Penalty Information Center, Facts about the Death Penalty, (updated Jan. 3, 2022), available at
https://documents.deathpenaltyinfo.org/pdf/FactSheet.pdf (last visited January 18, 2022). The other states that authorize the
death penalty are Alabama, Arizona, Arkansas, California, Georgia, ldaho, Indiana, Kansas, Kentucky, Louisiana,
Mississippi, Missouri, Montana, Nebraska, Nevada, North Carolina, Ohio, Oklahoma, Oregon, Pennsylvania, South Carolina,
South Dakota, Tennessee, Texas, Utah, and Wyoming. The U.S. Department of Justice and U.S. military are also authorized
to impose the death penalty.
28 Department of Corrections, Death Row Roster, available at http://www.dc.state.fl.us/OffenderSearch/deathrowroster.aspx
(last visited January 18, 2022).
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Section 922.105(1), F.S., requires that all death sentences be executed by lethal injunction,
unless the person sentenced to death affirmatively requests to be executed by electrocution.
However, if electrocution or lethal injunction is held to be unconstitutional by the Florida
Supreme Court or a U.S. Court of Appeals that has jurisdiction over Florida, any person
sentenced to death must be executed by any constitutional method of execution.?®

Confidentiality of Information

Current law makes information which identifies an executioner, or any person prescribing,
preparing, compounding, dispensing, or administering a lethal injection confidential and exempt
from public disclosure.® However, it does not exclude information regarding the other
components of the supply chain for obtaining the necessary drugs, chemicals, supplies, or
equipment to conduct an execution, such as the manufacturer, distributer, or supplier.
Historically, once the DOC’s source of drugs used for carrying out executions is publicly known,
it is no longer able to procure drugs from that source.®! In such cases, the DOC may not be able
to obtain the necessary supplies to carry out an execution as required under state law.

Il. Effect of Proposed Changes:

The bill creates a public records exemption of certain persons or entities involved in executions.
Specifically, the bill makes confidential and exempt information or records that identify or could
reasonably lead to the identification of any person or entity that participates in, has participated
in, or will participate in an execution, including those who administer, compound, dispense,
distribute, maintain, manufacture, order, prepare, prescribe, provide, purchase, or supply drugs,
chemicals, supplies, or equipment needed to conduct an execution.

The bill makes the exemption applicable to any such information held by the DOC before, on, or
after the effective date of the bill.

This bill is subject to the Open Government Sunset Review Act and stands repealed on
October 27, 2021, unless reviewed and saved from repeal through reenactment by the
Legislature.

The bill provides a public necessity statement as required by Article I, s. 24(c) of the State
Constitution. The public necessity statement provides that:

The Legislature finds that it is a public necessity that information or
records that identify or could reasonably lead to the identification of those
persons or entities that participate in an execution be made confidential
and exempt from s. 119.07(1), Florida Statutes, and s. 24(a), Article | of
the State Constitution. The disclosure of information or records that
identify or that could reasonably lead to the identification of those persons

29 Section 922.105(3), F.S.

30 Section 945.10(1)(g), F.S.

31 Department of Corrections, 2022 Agency Legislative Bill Analysis for SB 1204, (Dec. 14, 2021) (on file with the Senate
Committee on Criminal Justice).
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or entities that participate in an execution could jeopardize the safety of
such persons or entities by exposing them to potential harassment,
intimidation, or harm and could also thwart the ability of the Department
of Corrections to obtain the necessary personnel, drugs, chemicals,
supplies, or equipment needed to carry out executions. Therefore, the
Legislature finds that it is a public necessity that this information be kept
confidential and exempt from public disclosure.

The bill is effective upon becoming a law.
V. Constitutional Issues:
A. Municipality/County Mandates Restrictions:
None.
B. Public Records/Open Meetings Issues:

Vote Requirement

Article 1, s. 24(c) of the State Constitution requires a two-thirds vote of the members
present and voting for final passage of a bill creating or expanding an exemption to the
public records requirements. This bill enacts a new exemption for information or records
that identify or could reasonably lead to the identification of any person or entity that
participates in, has participated in, or will participate in an execution; thus, the bill
requires a two-thirds vote to be enacted.

Public Necessity Statement

Article 1, s. 24(c) of the State Constitution requires a bill creating or expanding an
exemption to the public records requirements to state with specificity the public necessity
justifying the exemption. Section 2 of the bill contains a statement of public necessity for
the exemption.

Breadth of Exemption

Article 1, s. 24(c) of the State Constitution requires an exemption to the public records
requirements to be no broader than necessary to accomplish the stated purpose of the law.
The purpose of the law is to protect the identification of the persons and entities that
participate in an execution. The exemption does not appear to be broader than necessary
to accomplish the purpose of the law.

C. Trust Funds Restrictions:
None.
D. State Tax or Fee Increases:

None.
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E. Other Constitutional Issues:
None identified.

V. Fiscal Impact Statement:

A. Tax/Fee Issues:
None.
B. Private Sector Impact:
None.
C. Government Sector Impact:
None.
VI. Technical Deficiencies:

The bill creates a new public records exemption that is partially duplicative of the existing public
record exemption in s. 945.10(g), F.S., which provides that information that identifies an
executioner or any person prescribing, preparing, compounding, dispensing, or administering a
lethal injection is exempt from public disclosure.

VII. Related Issues:
None.
VIII. Statutes Affected:

This bill substantially amends section 945.10 of the Florida Statutes.

IX. Additional Information:

A. Committee Substitute — Statement of Changes:
(Summarizing differences between the Committee Substitute and the prior version of the bill.)
None.

B. Amendments:
None.

This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate.
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Florida Senate - 2022 SB 1204

By Senator Broxson

1-00595A-22

A bill to be entitled
An act relating to public records; amending s. 945.10,
F.S.; providing an exemption from public records
requirements for information or records that identify
or could reasonably lead to the identification of any
person or entity that participates in an execution;
providing for retroactive application; providing for
future legislative review and repeal of the exemption;
providing a statement of public necessity; providing

an effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Paragraph (j) is added to subsection (1) of
section 945.10, Florida Statutes, to read:

945.10 Confidential information.—

(1) Except as otherwise provided by law or in this section,
the following records and information held by the Department of
Corrections are confidential and exempt from the provisions of
s. 119.07(1) and s. 24(a), Art. I of the State Constitution:

(j)1. Information or records that identify or could

reasonably lead to the identification of any person or entity

that participates in, has participated in, or will participate

in an execution, including persons or entities administering,

compounding, dispensing, distributing, maintaining,

manufacturing, ordering, preparing, prescribing, providing,

purchasing, or supplying drugs, chemicals, supplies, or

equipment necessary to conduct an execution in compliance with

chapter 922.
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2. The exemption in subparagraph 1. applies to information

and records held by the department before, on, or after the

effective date of the exemption.

3. This paragraph is subject to the Open Government Sunset

Review Act in accordance with s. 119.15 and shall stand repealed

on October 2, 2027, unless reviewed and saved from repeal

through reenactment by the Legislature.

Section 2. The Legislature finds that it is a public

necessity that information or records that identify or could

reasonably lead to the identification of those persons or

entities that participate in an execution be made confidential

and exempt from s. 119.07(1), Florida Statutes, and s. 24(a),

Article I of the State Constitution. The disclosure of

information or records that identify or that could reasonably

lead to the identification of those persons or entities that

participate in an execution could jeopardize the safety of such

persons or entities by exposing them to potential harassment,

intimidation, or harm and could also thwart the ability of the

Department of Corrections to obtain the necessary personnel,

drugs, chemicals, supplies, or equipment needed to carry out

executions. Therefore, the Legislature finds that it is a public

necessity that this information be kept confidential and exempt

from public disclosure.

Section 3. This act shall take effect upon becoming a law.
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POLICY ANALYSIS

1. EXECUTIVE SUMMARY

The bill creates s. 945.10(1)(j), F.S., to bolster the Florida Department of Corrections’ (FDC or Department) ability to
carry out its statutory duties with respect to executions. The bill ensures that information or records that identify or
could reasonably lead to the identification of any person or entity that participates in an execution are provided a
public records exemption to ensure the Department is able to carry out its statutory duties under Chapter 922, F.S.

2. SUBSTANTIVE BILL ANALYSIS

1. PRESENT SITUATION:

Currently, s. 945.10(1)(g), F.S., provides exemption language for the sources of the drugs the Department uses for
lethal injection. FDC contends that “preparing [or] compounding...a lethal injection drug” applies to manufacturers
and retailers, but the proposed amendments will clarify and solidify the exemption should FDC’s reliance upon the
exemption be challenged in court under Chapter 119, Florida Statutes. The Northern District of Florida has found that
“it is apparent that disclosure has the potential to thwart the government’'s ability to carry out executions.” First
Amendment Coalition v. Charles L. Ryan, Case No. 4:16-mc-00025-RH-CAS (N.D.F.L. Oct. 24, 2016).

Currently, under s. 922.105(1), F.S., “a death sentence shall be executed by lethal injection, unless the person
sentenced to death affirmatively elects to be executed by electrocution.” While s. 922.105(3), F.S., addresses what is
to be done if one method is deemed unconstitutional, Florida law does not address what is to be done if FDC does
not have the means to carry out lethal injection. Historically, once FDC’s source of protocol drugs is publicly known,
the Department is no longer able to purchase drugs from that source, leading to a potential inability to obtain drugs
used in lethal injection and therefore an inability to carry out its statutory mandate.

2. EFFECT OF THE BILL:

Section 1 creates s. 945.10(1)(j), F.S., to enact language to clarify that the identity of individuals and entities involved
in the execution process or who manufacture or sell the drugs the Department purchases for lethal injection are
exempt from disclosure in response to public record requests. The bill will provide for the continuity of purchasing
agreements, allowing the Department to fulfill its statutory duty of execution under Chapter 922, F.S., and specifically
s.922.11, F.S. Section 1 also specifies that the exemption applies retroactively as well as prospectively and contains
a repeal of the exemption to be effective on October 2, 2027, unless the exemption is reinstated by the Legislature.

Section 2 of the bill contains a public necessity statement detailing that the information or records that identify or could
reasonably lead to the identification of those persons or entities that participate in an execution be made confidential
and exempt from s. 119.07(1), F.S., and s. 24(a), Article | of the State Constitution. The findings also state that
disclosure of information or records that identify or that could reasonably lead to the identification of those persons or
entities that participate in an execution could jeopardize the safety of such persons or entities by exposing them to
potential harassment, intimidation, or harm and could also thwart the ability of the Department of Corrections to obtain
the necessary personnel, drugs, chemicals, supplies, or equipment needed to carry out executions.

Section 3 of the bill provides that the act shall take effect upon becoming a law.

3. DOES THE BILL DIRECT OR ALLOW THE AGENCY/BOARD/COMMISSION/DEPARTMENT TO DEVELOP,
ADOPT, OR ELIMINATE RULES, REGULATIONS, POLICIES, OR PROCEDURES? YO NX

If yes, explain:

Is the change consistent
with the agency’s core YOI NOJ
mission?

Rule(s) impacted (provide
references to F.A.C., etc.):

4. WHAT IS THE POSITION OF AFFECTED CITIZENS OR STAKEHOLDER GROUPS?

Proponents and summary
of position:
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Opponents and summary of
position:

5. ARE THERE ANY REPORTS OR STUDIES REQUIRED BY THIS BILL? YO NX

If yes, provide a
description:

Date Due:

Bill Section Number(s):

6. ARE THERE ANY NEW GUBERNATORIAL APPOINTMENTS OR CHANGES TO EXISTING BOARDS, TASK
FORCES, COUNCILS, COMMISSIONS, ETC. REQUIRED BY THIS BILL? YO NX

Board:

Board Purpose:

Who Appoints:

Changes:

Bill Section Number(s):

FISCAL ANALYSIS

1. DOES THE BILL HAVE A FISCAL IMPACT TO LOCAL GOVERNMENT? YO NX
Revenues:

Expenditures:

Does the legislation
increase local taxes or
fees? If yes, explain.

If yes, does the legislation
provide for a local
referendum or local
governing body public vote
prior to implementation of
the tax or fee increase?

2. DOES THE BILL HAVE A FISCAL IMPACT TO STATE GOVERNMENT? YO NX
Revenues:

Expenditures:

Does the legislation contain
a State Government
appropriation?
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If yes, was this
appropriated last year?

3. DOES THE BILL HAVE A FISCAL IMPACT TO THE PRIVATE SECTOR? YO NX
Revenues:

Expenditures:

Other:

4. DOES THE BILL INCREASE OR DECREASE TAXES, FEES, OR FINES? YO NX
If yes, explain impact.

Bill Section Number:
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TECHNOLOGY IMPACT

1. DOES THE BILL IMPACT THE AGENCY’S TECHNOLOGY SYSTEMS (L.E. IT SUPPORT, LICENSING
SOFTWARE, DATA STORAGE, ETC.)? YO NX

If yes, describe the
anticipated impact to the
agency including any fiscal
impact.

FEDERAL IMPACT

1. DOES THE BILL HAVE A FEDERAL IMPACT (I.E. FEDERAL COMPLIANCE, FEDERAL FUNDING, FEDERAL
AGENCY INVOLVEMENT, ETC.)? YO NX

If yes, describe the
anticipated impact including
any fiscal impact.

ADDITIONAL COMMENTS

N/A

LEGAL - GENERAL COUNSEL’S OFFICE REVIEW

Issues/concerns/comments:

Enactment of the proposal will bolster FDC’s ability to carry out its statutory
mandates as described above.




The Florida Senate

Committee Agenda Request

To: Senator Jason Pizzo, Chair
Committee on Criminal Justice

Subject: Committee Agenda Request

Date: January 10, 2022

I respectfully request that Senate Bill #1204, relating to Public Records/Information or
Records/Execution, be placed on the:

X committee agenda at your earliest possible convenience.

[]  nextcommittee agenda.

Gpocn—

Senator Doug Broxson
Florida Senate, District 1

File signed original with committee office S-020 (03/2004)
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BILL ANALYSIS AND FISCAL IMPACT STATEMENT

(This document is based on the provisions contained in the legislation as of the latest date listed below.)

Prepared By: The Professional Staff of the Committee on Criminal Justice

BILL: CS/SB 1534

INTRODUCER:  Criminal Justice Committee and Senator Boyd and others

SUBJECT: Retail Theft
DATE: January 25, 2022 REVISED:
ANALYST STAFF DIRECTOR REFERENCE ACTION
1. Erickson Jones ClJ Fav/CS
2. ACJ
3. AP

Please see Section IX. for Additional Information:

COMMITTEE SUBSTITUTE - Substantial Changes

Summary:

CS/SB 1534 amends s. 812.015, F.S., the retail theft statute, to create new third degree felony
and second degree felony retail theft crimes based on multiple retail thefts occurring in a limited
time period in different merchant locations. Specifically, the bill amends the statute to provide
that a person commits retail theft, a third degree felony, if the person individually, or in concert
with one or more other persons, commits five or more retail thefts within a 30-day period and in
committing such thefts obtains or uses 10 or more items of merchandise, and the number of
items stolen during each theft is aggregated within the 30-day period to determine the total
number of items stolen, regardless of the value of such merchandise, and two or more of the
thefts occur at different physical merchant locations.

The bill also amends the statute to provide that a person commits a second degree felony if the
person individually, or in concert with one or more other persons, commits five or more retail
thefts within a 30-day period and in committing such thefts obtains or uses 20 or more items of
merchandise, and the number of items stolen during each theft is aggregated within the 30-day
period to determine the total number of items stolen, regardless of the value of such
merchandise, and two or more of the thefts occur at a different physical retail merchant location.

The bill also amends s. 921.0022, F.S., the offense severity level ranking chart of the Criminal
Punishment Code, to rank the new third degree felony retail theft offense as a level 5 offense and
rank the new second degree felony retail theft offense as a level 6 offense.
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The Legislature’s Office of Economic and Demographic Research (EDR) preliminarily estimates
that the bill will have a “positive indeterminate” prison bed impact (an unquantifiable increase in
prison beds). See Section V. Fiscal Impact Statement.

The bill takes effect on October 1, 2022.
Il. Present Situation:
Organized Retail Crime and “Boosting”

Organized retail crime (or ORC theft) is “a premeditated burglary that involves multiple
offenders who operate in different specified roles or positions. These crime rings often hit
multiple stores in one run, collecting a car full of stolen goods that are sold or ‘returned’ for store
credit or even cash, depending on the return policy. Oftentimes, these items are sold via online
marketplaces, which makes it nearly impossible to trace the criminal activity back to the seller.”*

“The ... most common form of organized retail crime is referred to as boosting.” “Boosting” is
“the basic act of walking into a store and stealing item(s) without being caught. This can be done
in any number of ways, from pocketing smaller items to simply walking out the front door with a
cart flgll of big-ticket merchandise and enough confidence in your step that nobody questions
you.”

According to the Florida Attorney General’s Office, there are many challenges to prosecuting
boosting under existing theft laws which generally require proof of the value of the property
stolen.

There are limited statutes which law enforcement and prosecutors can charge boosters
under. The traditional theft statute, s. 812.014, the organized retail theft statute,
s. 812.015, and the scheme to defraud statute, s. 817.034, all require evidence of value.

In order to prove value, the law enforcement officer and prosecutor must know and prove
the exact items stolen. While this level of proof is clear when someone is detained and
found with the merchandise, when there are limited items stolen and clear view, or when
merchandize is later recovered, such proof is exceedingly difficult to meet when the
merchandise leaves the store.

If there is not a clear camera view of the exact items stolen, a prosecutor can only include
the lowest value item within the area of the item stolen. Stores keep items of largely
varying value within arm’s reach of other items of similar type. A multiple hundred
dollar item can be kept right next to an item worth less than $20.00.

Using the item described above, if a defendant steals five $200 items (totaling $1,000)
they could be charged with only stealing $100 of merchandise if the item is not clearly

! Storm Suitter, Organized Retail Crime Methods and How to Prevent Them (Sep. 28, 2021), LiveView Technologies,
available at https://www.Ivt.com/company/about-us (last visited on Jan. 20, 2022).
21d.
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visible on video. In both situations, it is undisputed that five items were stolen; the exact
item stolen is what would be contested.

The investigations into boosting activity can take upwards of a year or longer to conduct.
First, retail loss prevention must watch the boosting activity and identify the exact items
stolen. Law enforcement must then review the video to ensure the items are detailed by
retail loss prevention correctly and complete an affidavit. A prosecutor must then review
the videos and the affidavit to make sure the prosecutor has a good faith basis to file
charges. This is a timely process. During this investigative process, the boosting activity
continues across the State.

Large scale boosters can enter many stores within a small period of time and boost many
items during each theft. Reviewing the video files to check for items stolen can take
many hours at each step of the process. Each item needs to be readily apparent from the
video.

Some retailers have the ability to verify inventory logs to check for missing merchandise,
to prove the items stolen. However, in order to successfully prove the items stolen with
this method, there must be evidence from the point of the first inventory to the point of
the next inventory of legitimate sales, restocking, and/or proving no other persons stole
during that time. Depending on the time between inventory checks, this could be multiple
days of video to review by the loss prevention, then law enforcement, then the
prosecutor.?

Organized Retail Crime —National Trends

The National Retail Federation (NRF) reports that “[o]rganized retail crime now costs retailers
an average of $700,000 per $1 billion in sales, and three-fourths of retailers saw an increase in
ORC in 2020....7*

According to the National Retail Security Survey 2021, a NRF survey of retail loss prevention
professionals that covers national retail security issues, including external retail crime, organized
retail crime is a growing threat. The survey reports: “About 69% of retailers said they had seen
an increase in ORC activity over the past year. They cited reasons such as COVID-19, policing,
changes to sentencing guidelines and the growth of online marketplaces for the increase in ORC
activity.” Further, “[r]etailers report these gangs are more aggressive and violent than in years
past.”®

3 Summary of boosting issue and legislation provided to staff of the Senate Committee on Criminal Justice on Jan. 18, 2022
(on file with the Senate Committee on Criminal Justice).

4 Craig Guillot, Organized retail crime remains a growing threat (Nov. 18, 2021), National Retail Federation, available at
https://nrf.com/blog/organized-retail-crime-remains-growing-threat (last visited on Jan. 20, 2022).

°> National Retail Security Survey 2021, National Retail Federation, at p. 10, available at
https://cdn.nrf.com/sites/default/files/2021-08/2021%20National%20Retail%20Security%20Survey%20updated.pdf (last
visited on Jan. 20, 2022).

61d.
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Florida Organized Retail Crime Exchange (FORCE)

On December 2, 2021, Florida Attorney General Ashley Moody announced the creation of the
Florida Organized Retail Crime Exchange (FORCE), which consists of a task force and an
interactive statewide database.’” The task force will be composed of law enforcement personnel,
prosecutors, and retailers® who “will meet regularly to discuss trends, share criminal intelligence
and coordinate investigations.”® The statewide database, which will be operated by the Attorney
General’s Office and the Florida Retail Federation, will “spot trends, identify suspects and take
down massive organized retail theft rings.”*° Law enforcement and retailers that complete
specialized training will have access to it.!?

Attorney General Moody also reported that since taking office in 2019, statewide prosecutors
have “filed nearly 60 cases involving more than 250 individuals suspected of organized retail
theft or crimes related to organized retail theft.”!?

Criminal Punishment Code

The Criminal Punishment Code!3 (Code) is Florida’s primary sentencing policy. Noncapital
felonies sentenced under the Code receive an offense severity level ranking (Levels 1-10).1
Points are assigned and accrue based upon the offense severity level ranking assigned to the
primary offense, additional offenses, and prior offenses. Sentence points escalate as the severity
level escalates. Points may also be added or multiplied for other factors such as victim injury or
the commission of certain offenses. The lowest permissible sentence is any nonstate prison
sanction in which total sentence points equal or are less than 44 points, unless the court
determines that a prison sentence is appropriate. If total sentence points exceed 44 points, the
lowest permissible sentence in prison months is calculated by subtracting 28 points from the total
sentence points and decreasing the remaining total by 25 percent.!® Absent mitigation,® the
permissible sentencing range under the Code is generally the lowest permissible sentence scored
up to and including the maximum penalty provided under s. 775.082, F.S.Y’

" News Release, VIDEO: Attorney General Moody Launches FORCE to Protect Floridians Against Retail Theft Crime
Sprees Plaguing Cities in Other States (Dec. 2, 2021), Attorney General’s Office (on file with the Senate Committee on
Criminal Justice).

81d.

% Pat Raia, Database aims to thwart retail theft rings before they organize here (Dec. 5, 2021), Hernando Sun, available at
https://www.hernandosun.com/2021/12/05/database-aims-to-thwart-retail-theft-rings-before-they-organize-here/ (last visited
on Jan. 20, 2022).

10 See footnote 9, supra.

.

22 4.

13 Sections 921.002-921.0027, F.S. See chs. 97-194 and 98-204, L.O.F. The Code is effective for offenses committed on or
after October 1, 1998.

14 Offenses are either ranked in the offense severity level ranking chart in s. 921.0022, F.S., or are ranked by default based on
a ranking assigned to the felony degree of the offense as provided in s. 921.0023, F.S.

15 Section 921.0024, F.S. Unless otherwise noted, information on the Code is from this source.

16 The court may “mitigate” or “depart downward” from the scored lowest permissible sentence, if the court finds a
mitigating circumstance. Section 921.0026, F.S., provides a list of mitigating circumstances.

17 1f the scored lowest permissible sentence exceeds the maximum penalty in s. 775.082, F.S., the sentence required by the
Code must be imposed. If total sentence points are greater than or equal to 363 points, the court may sentence the offender to
life imprisonment. Section 921.0024(2), F.S.
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Theft Statute (s. 812.014. F.S.)

Section 812.014(1), F.S., provides that a person commits “theft” if he or she knowingly obtains

or uses, or endeavors to obtain or use, the property of another with intent to, either temporarily or

permanently:

e Deprive the other person of a right to the property or a benefit from the property; or

e Appropriate the property to his or her own use or to the use of any person not entitled to the
use of the property.

The statute punishes “grand theft” and “petit theft.”'® Grand theft penalties, which are more

severe than petit theft penalties, may be triggered by theft of an item listed in the statute, such as

a fire extinguisher, regardless of the value of that listed item.*® However, more typically, grand

theft is theft of property valued at $750 or more. The degree and punishment of grand theft

escalates based on the value of the stolen property. If the property stolen is valued at:

e $750 or more, but less than $5,000, it is grand theft of the third degree and a Level 2 third
degree felony;?°

e $5,000 or more, but less than $10,000, it is grand theft of the third degree and a Level 3 third
degree felony;

e $10,000 or more, but less than $20,000, it is grand theft of the third degree and a Level 4
third degree felony;??

e $20,000 or more, but less than $100,000, it is grand theft of the second degree and a Level 6
second degree felony;? and

e $100,000 or more, it is grand theft of the first degree and a Level 7 first degree felony.*

Additionally, s. 812.014(2)(d), F.S., provides that theft of property valued at $100 or more, but
less than $750, is grand theft of the third degree, a Level 2 third degree felony,?® if the property
was taken from a dwelling or its unenclosed curtilage.

Petit theft is generally theft of property valued at less than $750 or property without a specific
monetary value that is not listed in s. 812.014(2), F.S. Except as provided in s. 812.014(2)(d),

18 Grand theft also includes: grand theft in which a motor vehicle is used as an instrumentality in committing the theft

(s. 812.014(2)(a)3.a., F.S.); theft of a semitrailer deployed by a law enforcement officer; and theft of cargo, emergency
medical equipment, and law enforcement equipment in a specified property value range (s. 812.014(2)(a)1. and 2., (2)(b)2.,
3.,and 4., F.S.). Further, penalties for grand theft are enhanced if committed after a declaration of an emergency and
facilitated by the emergency and during a riot or an aggravated riot (s. 812.014(2)(b) and (c), F.S.).

19 See s. 812.014(2)(c)4.-13., F.S.

20 Sections 812.014(2)(c)1. and 921.0022(3)(b), F.S. A third degree felony is generally punishable by not more than 5 years
in state prison and a fine not exceeding $5,000. Sections 775.082 and 775.083, F.S. But see ss. 775.082(10) and 921.00241,
F.S. (prison diversion).

21 Sections 812.014(2)(c)2. and 921.0022(3)(c), F.S.

22 Sections 812.014(2)(c)3. and 921.0022(3)(d), F.S.

23 Sections 812.014(2)(b)1. and 921.0022(3)(f), F.S. A second degree felony is punishable by not more than 15 years in state
prison and a fine not exceeding $10,000. Sections 775.082 and 775.083, F.S.

24 Sections 812.014(2)(a)1. and 921.0022(3)(g), F.S. A first degree felony is generally punishable by not more than 30 years
in state prison and a fine not exceeding $10,000. When specifically provided by statute, a first degree felony may be punished
by imprisonment for a term of years not exceeding life imprisonment. Sections 775.082 and 775.083, F.S.

25 Section 921.0022(3)(b), F.S.
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F.S., if the property stolen is valued at $100 or more, but less than $750, the offender commits
petit theft of the first degree, which is a first degree misdemeanor.?® Theft of any property not
specified in s. 812.014(2), F.S., is petit theft of the second degree, which is a second degree
misdemeanor.?’ However, a person who commits petit theft and who has previously been
convicted of any theft commits a first degree misdemeanor®® or a Level 1 third degree felony if
there are 2 or more previous theft convictions.?®

A person commits a Level 4 second degree felony if that person individually, or in concert with
one or more other persons, coordinates the activities of one or more persons in committing theft
under s. 812.014, F.S., where the stolen property has a value in excess of $3,000.%

Retail Theft Statute (s. 812.015, F.S.)

While theft is generally punished in s. 812.014, F.S., and thefts from retailers can be punished
under that statute, s. 812.015, F.S., is specifically directed at punishing “retail theft,”*! which the
statute defines as “the taking possession of or carrying away of merchandise,*? property, money,
or negotiable documents; altering or removing a label, universal product code, or price tag;
transferring merchandise from one container to another; or removing a shopping cart, with intent
to deprive the merchant® of possession, use, benefit, or full retail value.”%*

Section 812.015(8), F.S., provides that it is a third degree felony to commit retail theft, if the

property stolen is valued at $750 or more, and the person:

e Individually commits retail theft, or in concert with one or more other persons, coordinates
the activities of one or more individuals in committing the offense, which may occur through
multiple acts of retail theft, in which the amount of each individual theft is aggregated within
a 30-day period to determine the value of the property stolen;

e Conspires with another person to commit retail theft with the intent to sell the stolen property
for monetary or other gain, and subsequently takes or causes such property to be placed in

2% Section 812.014(2)(e), F.S. A first degree misdemeanor is punishable by not more than one year in a county jail and a fine
not exceeding $1,000. Sections 775.082 and 775.083, F.S.

27 Section 812.014(3)(a), F.S. A second degree misdemeanor is punishable by not more than 60 days in a county jail and a
fine not exceeding $500. Sections 775.082 and 775.083, F.S.

28 Section 812.014(3)(b), F.S.

29 Section 812.014(3)(c) and 921.0022(3)(a), F.S.

%0 Sections 812.014(6) and 921.0022(3)(b), F.S.

31 In addition to punishing retail theft, the statute does the following: requires specified fines or public service for a second or
subsequent conviction for petit theft from a merchant, farmer, or transit agency (s. 812.015(2), F.S.); authorizes a merchant
and others to take an offender into custody and detain the offender when there is probable cause (s. 812.015(3), F.S.);
authorizes arrest without a warrant in specified circumstances (s. 812.015(4), F.S.); provides a liability shield for taking a
person into custody or arresting a person in accordance with requirements of the statute (s. 812.015(5), F.S.); punishes
resisting a law enforcement officer and others recovering property in specified circumstances (s. 812.015(6), F.S.); punishes
possession or use of any antishoplifting or inventory control device countermeasure (s. 812.015(7), F.S.); and requires the
Office of Program Policy Analysis and Government Accountability to perform a study every five years to determine the
appropriateness of the monetary threshold amounts included in the statute (s. 812.015(11), F.S.). None of these provisions are
addressed in the bill, and therefore, they are not discussed further in this analysis.

32 “Merchandise” means “any personal property, capable of manual delivery, displayed, held, or offered for retail sale by a
merchant.” Section 812.015(1)(a), F.S.

33 «“Merchant” means “an owner or operator, or the agent, consignee, employee, lessee, or officer of an owner or operator, of
any premises or apparatus used for retail purchase or sale of any merchandise.” Section 812.015(1)(b), F.S.

34 Section 812.015(1)(d), F.S.
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the control of another person in exchange for consideration, in which the stolen property
taken or placed within a 30-day period is aggregated to determine the value of the stolen
property;

e Individually, or in concert with one or more other persons, commits theft from more than one
location within a 30-day period, in which the amount of each individual theft is aggregated to
determine the value of the property stolen;

e Acts in concert with one or more other individuals within one or more establishments to
distract the merchant, merchant’s employee, or law enforcement officer in order to carry out
the offense, or acts in other ways to coordinate efforts to carry out the offense; or

e Commits the offense through the purchase of merchandise in a package or box that contains
merchandise other than, or in addition to, the merchandise purported to be contained in the
package or box.

All of the retail theft offenses in s. 812.015(8), F.S, are Level 5 third degree felonies, except for
the conspiracy offense, which is a Level 3 third degree felony.®

Section 812.015(9), F.S., provides that it is a second degree felony if the person:

e Violates s. 812.015(8), F.S., and has previously been convicted of a violation of this
subsection;

e Individually, or in concert with one or more other persons, coordinates the activities of one or
more persons in committing the offense of retail theft, in which the amount of each
individual theft within a 30-day period is aggregated to determine the value of the stolen
property and such value is in excess of $3,000; or

e Conspires with another person to commit retail theft with the intent to sell the stolen property
for monetary or other gain, and subsequently takes or causes such property to be placed in
control of another person in exchange for consideration, in which the stolen property taken or
placed within a 30-day period is aggregated to have a value in excess of $3,000.

All of the retail theft offenses in s. 812.015(9), F.S, are Level 6 second degree felonies,®’ except
for the conspiracy offense, which is unranked in the Code chart, and therefore defaults to Level 4
pursuant to s. 921.0023(2), F.S.

Section 812.015(10), F.S., provides that if a person commits retail theft in more than one judicial
circuit within a 30-day period, the value of the stolen property resulting from the thefts in each
judicial circuit may be aggregated, and the person must be prosecuted by the Office of the
Statewide Prosecutor in accordance with s. 16.56, F.S.

. Effect of Proposed Changes:

The bill amends s. 812.015, F.S., the retail theft statute, to create new third degree felony and
second degree felony retail theft crimes based on multiple retail thefts occurring in a limited time
period in different merchant locations. Specifically, the bill amends the statute to provide that a
person commits retail theft, a third degree felony, if the person individually, or in concert with

3 Section 921.0022(3)(e), F.S.
3 Section 921.0022(3)(c), F.S.
37 Section 921.0022(3)(g), F.S.
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one or more other persons, commits five or more retail thefts within a 30-day period and in
committing such thefts obtains or uses 10 or more items of merchandise, and the number of
items stolen during each theft is aggregated within the 30-day period to determine the total
number of items stolen, regardless of the value of such merchandise, and two or more of the
thefts occur at different physical merchant locations.

The bill also amends the statute to provide that a person commits a second degree felony if the
person individually, or in concert with one or more other persons, commits five or more retail
thefts within a 30-day period and in committing such thefts obtains or uses 20 or more items of
merchandise, and the number of items stolen during each theft is aggregated within the 30-day
period to determine the total number of items stolen, regardless of the value of such
merchandise, and two or more of the thefts occur at a different physical retail merchant location.

The bill also amends s. 812.015, F.S., to:

e Specify that a second degree felony retail theft violation includes not only a current third
degree felony retail theft violation coupled with a prior third degree felony retail theft
violation but a current third degree felony retail theft violation coupled with a prior second
degree felony retail theft violation. This change is consistent with the approach to enhance
punishment for repeat retail theft.

e Restructure the retail theft offense so that it is clearer that this element is an element of each
specific retail theft act described in the statute. This a technical change and not a substantive
change since property value is an element of each specified act and the amendment of the
statute does not in any way change the property value threshold ($750).

The bill also amends s. 921.0022, F.S., the offense severity level ranking chart of the Code, to
rank the new third degree felony retail theft offense as a level 5 offense and rank the new second
degree felony retail theft offense as a level 6 offense.

The bill takes effect on October 1, 2022.
Constitutional Issues:
A. Municipality/County Mandates Restrictions:

The bill does not appear to require cities and counties to expend funds or limit their
authority to raise revenue or receive state-shared revenues as specified by Article VII,
s. 18, of the Florida Constitution.

B. Public Records/Open Meetings Issues:
None.
C. Trust Funds Restrictions:

None.
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D. State Tax or Fee Increases:
None.
E. Other Constitutional Issues:

None identified.

V. Fiscal Impact Statement:

A. Tax/Fee Issues:
None.
B. Private Sector Impact:

To the extent the new retail theft crimes reduces retail theft, especially large retail theft
operations, the bill would reduce loss of inventory with a cost savings to retailers, which
may be substantial.

C. Government Sector Impact:

The Criminal Justice Impact Conference, which provides the final, official estimate of
prison bed impact, if any, of legislation has not yet reviewed the bill. However, the EDR
preliminarily estimates that bill will have a “positive indeterminate” prison bed impact
(an unquantifiable increase in prison beds). Additionally, the EDR provided the following
information regarding its estimate:

Existing retail theft felonies require that stolen property is worth $750 or more
(over a thirty day period), whereas these new felonies only require a specific
number of items stolen (over a thirty day period), with at least two thefts
occurring at different physical merchant locations. Retail theft is currently defined
as “taking possession of or carrying away of merchandise, property, money, or
negotiable documents; altering or removing a label, universal product code, or
price tag; transferring merchandise from one container to another; or removing a
shopping cart, with intent to deprive the merchant of possession, use, benefit, or
full retail value.”

Per [Department of Corrections], in FY 18-19, there was 40 new commitments for
retail theft as it is currently defined. There were 23 new commitments in FY 19-
20 and 22 new commitments in FY 20-21. It is not known how many of these
offenders committed offenses defined under this new language, nor is it known
how many additional offenders there will be that have committed offenses as
defined under this language with property valued under the $750 threshold.3®

38 SB 1534 — Retail Theft (Identical HB 1511), Office of Economic and Demographic Research (on file with Senate
Committee on Criminal Justice).



BILL: CS/SB 1534 Page 10

VI. Technical Deficiencies:
None.
VII. Related Issues:
None.
VIII. Statutes Affected:

This bill substantially amends the following sections of the Florida Statutes: 812.015 and
921.0022.

IX. Additional Information:

A. Committee Substitute — Statement of Substantial Changes:
(Summarizing differences between the Committee Substitute and the prior version of the bill.)

CS by Criminal Justice on January 25, 2022:

The committee substitute removes a provision that excludes from these new retail theft
crimes created by the bill a person’s theft of one or more food items with the intent to
consume such items for the sustenance of himself or herself or another person under his

or her care.
B. Amendments:

None.

This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate.
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Delete lines 59 - 94
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physical merchant locations.

(9) A person commits a felony of the second degree,
punishable as provided in s. 775.082, s. 775.083, or s. 775.084,
if the person:

(a) Violates subsection (8) and has previously been

convicted of a violation of subsection (8) or of this
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(b) Individually, or in concert with one or more other

subsection;

persons, coordinates the activities of one or more persons in
committing the offense of retail theft, in which the amount of
each individual theft within a 30-day period is aggregated to
determine the value of the stolen property and such value is in
excess of $3,000; ex

(c) Conspires with another person to commit retail theft
with the intent to sell the stolen property for monetary or
other gain, and subsequently takes or causes such property to be
placed in control of another person in exchange for
consideration, in which the stolen property taken or placed
within a 30-day period is aggregated to have a value in excess
of $3,000; or

(d) Individually, or in concert with one or more other

persons, commits five or more retail thefts within a 30-day

period and in committing such thefts obtains or uses 20 or more

items of merchandise, and the number of items stolen during each

theft is aggregated within the 30-day period to determine the

total number of items stolen, regardless of the value of such

merchandise, and two or more of the thefts occur at a different

physical retail merchant location.

================= T I TLE A MEDNDDMENT ========s=s=======
And the title is amended as follows:

Delete lines 4 - 5
and insert:

locations within a specified timeframe; providing

criminal penalties; amending s.
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(b) Conspires with another person to commit retail theft

with the intent to sell the stolen property for monetary or

other gain, and subsequently takes or causes such property to be

placed in the control of another person in exchange for

consideration, in which the stolen property taken or placed

within a 30-day period is aggregated to determine the value of

the stolen property and such value is $750 or more;

(c) Individually, or in concert with one or more other
persons, commits theft from more than one location within a 30-
day period, in which the amount of each individual theft is
aggregated to determine the value of the property stolen and

such value is $750 or more;

(d) Acts in concert with one or more other individuals
within one or more establishments to distract the merchant,
merchant’s employee, or law enforcement officer in order to
carry out the offense, or acts in other ways to coordinate

efforts to carry out the offense and such value is $750 or more;

o
(e) Commits the offense through the purchase of merchandise

in a package or box that contains merchandise other than, or in

addition to, the merchandise purported to be contained in the

package or box and such value is $750 or more; or

(f) Individually, or in concert with one or more other

persons, commits five or more retail thefts within a 30-day

period and in committing such thefts obtains or uses 10 or more

items of merchandise, and the number of items stolen during each

theft is aggregated within the 30-day period to determine the

total number of items stolen, regardless of the value of such

merchandise, and two or more of the thefts occur at different
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physical merchant locations. A person’s theft of one or more

food items with the intent to consume such items for the

sustenance of himself or herself or another person under his or

her care is not a theft violation for purposes of this

paragraph.

(9) A person commits a felony of the second degree,
punishable as provided in s. 775.082, s. 775.083, or s. 775.084,
if the person:

(a) Violates subsection (8) and has previously been
convicted of a violation of subsection (8) or of this
subsection;

(b) Individually, or in concert with one or more other
persons, coordinates the activities of one or more persons in
committing the offense of retail theft, in which the amount of
each individual theft within a 30-day period is aggregated to
determine the value of the stolen property and such value is in
excess of $3,000; ex

(c) Conspires with another person to commit retail theft
with the intent to sell the stolen property for monetary or
other gain, and subsequently takes or causes such property to be
placed in control of another person in exchange for
consideration, in which the stolen property taken or placed
within a 30-day period is aggregated to have a value in excess
of $3,000; or

(d) Individually, or in concert with one or more other

persons, commits five or more retail thefts within a 30-day

period and in committing such thefts obtains or uses 20 or more

items of merchandise, and the number of items stolen during each

theft is aggregated within the 30-day period to determine the
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total number of items stolen, regardless of the value of such

merchandise, and two or more of the thefts occur at a different

physical retail merchant location. A person’s theft of one or

more food items with the intent to consume such items for the

sustenance of himself or herself or another person under his or

her care is not a theft violation for purposes of this

paragraph.
Section 2. Paragraphs (e) and (f) of subsection (3) of
section 921.0022, Florida Statutes, are amended to read:

921.0022 Criminal Punishment Code; offense severity ranking

chart.—
(3) OFFENSE SEVERITY RANKING CHART
(e) LEVEL 5
Florida Felony Description
Statute Degree
316.027(2) (a) 3rd Accidents involving personal
injuries other than serious
bodily injury, failure to stop;
leaving scene.
316.1935(4) (a) 2nd Aggravated fleeing or eluding.
316.80(2) 2nd Unlawful conveyance of fuel;
obtaining fuel fraudulently.
322.34(6) 3rd Careless operation of motor

vehicle with suspended license,
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327.30(5)

379.365(2) (c) 1.

379.367(4)
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resulting in death or serious

bodily injury.

Vessel accidents involving

personal injury; leaving scene.

Violation of rules relating to:
willful molestation of stone
crab traps, lines, or buoys;
illegal bartering, trading, or
sale, conspiring or aiding in
such barter, trade, or sale, or
supplying, agreeing to supply,
aiding in supplying, or giving
away stone crab trap tags or
certificates; making, altering,
forging, counterfeiting, or
reproducing stone crab trap
tags; possession of forged,
counterfeit, or imitation stone
crab trap tags; and engaging in
the commercial harvest of stone
crabs while license is

suspended or revoked.
Willful molestation of a

commercial harvester’s spiny

lobster trap, line, or buoy.

Page 5 of 23

words underlined are additions.

110

111

112

114

115

117

Florida Senate - 2022

21-01295C-22
379.407(5) (b) 3.

381.0041(11) (b)

440.10(1) (9)

440.105(5)

440.381(2)

624.401(4) (b)2.

626.902 (1) (c)

790.01(2)
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Possession of 100 or more

undersized spiny lobsters.

Donate blood, plasma, or organs

knowing HIV positive.

Failure to obtain workers’

compensation coverage.

Unlawful solicitation for the
purpose of making workers’

compensation claims.

Submission of false,
misleading, or incomplete
information with the purpose of
avoiding or reducing workers’

compensation premiums.
Transacting insurance without a
certificate or authority;
premium collected $20,000 or

more but less than $100,000.

Representing an unauthorized

insurer; repeat offender.

Carrying a concealed firearm.
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Threat to throw or discharge

False report of bomb,

explosive, weapon of mass

destruction, or use of firearms

Possession of short-barreled

shotgun or machine gun.

Felons in possession of

firearms, ammunition, or

electronic weapons or devices.

Live on earnings of a

prostitute; 1lst offense.

Lewd or lascivious conduct;

offender less than 18 years of

Lewd or lascivious exhibition;

offender 18 years of age or

790.162 2nd
destructive device.
790.163(1) 2nd
in violent manner.
790.221 (1) 2nd
790.23 2nd
796.05(1) 2nd
800.04 (6) (c) 3rd
age.
800.04(7) (b) 2nd
older.
806.111(1) 3rd Possess,

manufacture, or

dispense fire bomb with intent

to damage any structure or
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property.

812.0145(2) (b) 2nd Theft from person 65 years of
age or older; $10,000 or more
but less than $50,000.

812.015 3rd Retail theft; property stolen

(8) (a) & (c)- is valued at $750 or more and

(e) one or more specified acts.

812.015(8) (f) 3rd Retail theft; multiple thefts
within specified period.

812.019 (1) 2nd Stolen property; dealing in or
trafficking in.

812.081(3) 2nd Trafficking in trade secrets.

812.131(2) (b) 3rd Robbery by sudden snatching.

812.16(2) 3rd Owning, operating, or
conducting a chop shop.

817.034(4) (a)2. 2nd Communications fraud, value
$20,000 to $50,000.

817.234(11) (b) 2nd Insurance fraud; property value

$20,000

or more but less than

$100,000.
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134

817.2341(1), 3rd

(2) (a) & (3) (a)

135

817.568(2) (b) 2nd
136

817.611(2) (a) 2nd
137

817.625(2) (b) 2nd
138

825.1025(4) 3rd
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Filing false financial
statements, making false
entries of material fact or
false statements regarding
property values relating to the

solvency of an insuring entity.

Fraudulent use of personal
identification information;
value of benefit, services
received, payment avoided, or
amount of injury or fraud,
$5,000 or more or use of
personal identification
information of 10 or more

persons.

Traffic in or possess 5 to 14
counterfeit credit cards or

related documents.

Second or subsequent fraudulent
use of scanning device,

skimming device, or reencoder.

Lewd or lascivious exhibition
in the presence of an elderly

person or disabled adult.
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827.071 (4)

827.071(5)

828.12(2)

839.13(2) (b)

847.0135(5) (b)
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Possess with intent to promote
any photographic material,
motion picture, etc., which
includes sexual conduct by a

child.

Possess, control, or
intentionally view any
photographic material, motion
picture, etc., which includes

sexual conduct by a child.

Tortures any animal with intent
to inflict intense pain,
serious physical injury, or
death.

Falsifying records of an
individual in the care and
custody of a state agency
involving great bodily harm or
death.

Resist officer with violence to
person; resist arrest with

violence.

Lewd or lascivious exhibition
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847.0137 3rd
(2) & (3)

847.0138 3rd
(2) & (3)

874.05(1) (b) 2nd

874.05(2) (a) 2nd

893.13(1) (a)1. 2nd

893.13(1) (c)2. 2nd
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using computer; offender 18

years or older.

Transmission of pornography by

electronic device or equipment.

Transmission of material
harmful to minors to a minor by

electronic device or equipment.

Encouraging or recruiting
another to join a criminal
gang; second or subsequent

offense.

Encouraging or recruiting
person under 13 years of age to

join a criminal gang.

Sell, manufacture, or deliver
cocaine (or other s.
893.03(1) (a), (1) (b), (1) (d),
(2) (a), (2) (b), or (2)(c)5.
drugs) .

Sell, manufacture, or deliver
cannabis (or other s.
893.03(1) (c), (2)(c)1.,

(2) (c)2., (2)(c)3., (2)(c)6.,
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893.13(1) (d) 1.

893.13(1) (e)2.

893.13(1) (£) 1.

lst

2nd
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(2) (¢)7., (2)(c)8., (2)(c)9.,
(2) (c)10., (3), or (4) drugs)
within 1,000 feet of a child
care facility, school, or
state, county, or municipal
park or publicly owned
recreational facility or

community center.

Sell, manufacture, or deliver
cocaine (or other s.
893.03(1) (a), (1) (b), (1) (d),
(2) (a), (2) (b), or (2)(c)5.
drugs) within 1,000 feet of

university.

Sell, manufacture, or deliver
cannabis or other drug
prohibited under s.

893.03(1) (c), (2)(c)l.,

(2) (c)2., (2)(c)3., (2)(c)b6.,
(2) () 7., (2)(c)8., (2)(c)9.,
(2) (c)10., (3), or (4) within
1,000 feet of property used for
religious services or a

specified business site.

Sell, manufacture, or deliver

cocaine

(or other s.
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893.13(4) (b)

893.1351(1)

(f) LEVEL 6

Florida
Statute

316.027(2) (b)

316.193(2) (b)

400.9935(4) (c)

2nd
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893.03(1) (a), (1) (b), (1)(d),
or (2)(a), (2)(b), or (2)(c)5.
drugs) within 1,000 feet of
public housing facility.

Use or hire of minor; deliver
to minor other controlled

substance.

Ownership, lease, or rental for
trafficking in or manufacturing

of controlled substance.

Felony
Degree Description
2nd Leaving the scene of a
crash involving
serious bodily injury.
3rd Felony DUI, 4th or
subsequent conviction.
2nd Operating a clinic, or

offering services
requiring licensure,

without a license.
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499.0051(2)

499.0051(3)

499.0051 (4)

775.0875(1)

784.021 (1) (a)

784.021 (1) (b)
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Knowing forgery of
transaction history,
transaction
information, or

transaction statement.

Knowing purchase or
receipt of
prescription drug from

unauthorized person.

Knowing sale or
transfer of
prescription drug to

unauthorized person.

Taking firearm from
law enforcement

officer.

Aggravated assault;
deadly weapon without

intent to kill.

Aggravated assault;
intent to commit

felony.

words underlined are additions.
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784.041

784.048(3)

784.048 (5)

784.07(2) (c)

784.074 (1) (b)

784.08(2) (b)

784.081(2)

784.082(2)
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2nd
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Felony battery;
domestic battery by

strangulation.

Aggravated stalking;
credible threat.

Aggravated stalking of

person under 16.

Aggravated assault on
law enforcement

officer.

Aggravated assault on
sexually violent
predators facility

staff.

Aggravated assault on
a person 65 years of

age or older.

Aggravated assault on
specified official or

employee.

Aggravated assault by

detained person on

words underlined are additions.
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784.083(2)

787.02(2)

790.115(2) (d)

790.161(2)

790.164 (1)
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visitor or other

detainee.

Aggravated assault on

code inspector.

False imprisonment;
restraining with

purpose other than
those in s. 787.01.

Discharging firearm or
weapon on school

property.

Make, possess, or
throw destructive
device with intent to
do bodily harm or
damage property.

False report
concerning bomb,
explosive, weapon of
mass destruction, act
of arson or violence
to state property, or
use of firearms in

violent manner.

words underlined are additions.
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181

790.19
182

794.011(8) (a)
183

794.05(1)
184

800.04 (5) (d)
185

800.04 (6) (b)
186

806.031(2)

CODING: Words striekern are deletions;

2nd

3rd

2nd

3rd

2nd

2nd

Page 17 of 23

SB 1534

20221534

Shooting or throwing
deadly missiles into
dwellings, vessels, or

vehicles.

Solicitation of minor
to participate in
sexual activity by

custodial adult.

Unlawful sexual
activity with

specified minor.

Lewd or lascivious
molestation; victim 12
years of age or older
but less than 16 years
of age; offender less

than 18 years.

Lewd or lascivious
conduct; offender 18

years of age or older.

Arson resulting in
great bodily harm to

firefighter or any

words underlined are additions.
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810.02(3) (c)

810.145(8) (b)

812.014(2) (b)1.

812.014 (6)

812.015(9) (a)

812.015(9) (b)
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other person.

Burglary of occupied
structure; unarmed; no

assault or battery.

Video voyeurism;
certain minor victims;
2nd or subsequent

offense.

Property stolen
$20,000 or more, but
less than $100,000,
grand theft in 2nd

degree.

Theft; property stolen
$3,000 or more;
coordination of

others.

Retail theft; property
stolen $750 or more;
second or subsequent

conviction.

Retail theft;
aggregated property

words underlined are additions.
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812.015(9) (d)

812.13(2) (c)

817.4821(5)

817.49(2) (b)2.

817.505(4) (b)

825.102 (1)

CODING: Words striekern are deletions;

2nd

2nd

2nd

2nd

2nd

3rd

Page 19 of 23

SB 1534

20221534

stolen within 30 days
is $3,000 or more;
coordination of

others.

Retail theft; multiple
thefts within

specified period.

Robbery, no firearm or
other weapon (strong-

arm robbery) .

Possess cloning
paraphernalia with
intent to create
cloned cellular

telephones.

Willful making of a
false report of a
crime resulting in

death.

Patient brokering; 10

or more patients.

Abuse of an elderly

person or disabled

words underlined are additions.
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825.102(3) (c)

825.1025(3)

825.103(3) (c)

827.03(2) (c)

827.03(2) (d)

827.071(2) & (3)

836.05
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adult.

Neglect of an elderly
person or disabled

adult.

Lewd or lascivious
molestation of an
elderly person or
disabled adult.

Exploiting an elderly
person or disabled
adult and property is
valued at less than
$10,000.

Abuse of a child.
Neglect of a child.
Use or induce a child
in a sexual
performance, or
promote or direct such

performance.

Threats; extortion.
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836.10 2nd
207

843.12 3rd
208

847.011 3rd
209

847.012 3rd
210

847.0135(2) 3rd
211
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Written or electronic
threats to kill, do
bodily injury, or
conduct a mass
shooting or an act of

terrorism.

Aids or assists person

to escape.

Distributing, offering
to distribute, or
possessing with intent
to distribute obscene
materials depicting

minors.

Knowingly using a
minor in the
production of
materials harmful to

minors.

Facilitates sexual
conduct of or with a
minor or the visual
depiction of such

conduct.
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914.23
212

944.35(3) (a) 2.
213

944.40
214

944 .46
215

944.47(1) (a)5.
216

951.22(1) (1)

CODING: Words striekern are deletions;

2nd

3rd

2nd

3rd

2nd

3rd

Page 22 of 23

SB 1534

20221534
Retaliation against a
witness, victim, or
informant, with bodily

injury.

Committing malicious
battery upon or
inflicting cruel or
inhuman treatment on
an inmate or offender
on community
supervision, resulting

in great bodily harm.

Escapes.

Harboring, concealing,
aiding escaped

prisoners.

Introduction of
contraband (firearm,
weapon, or explosive)
into correctional

facility.

Firearm or weapon
introduced into county

detention facility.
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Present situation:

e There are limited statutes which law enforcement and prosecutors can charge boosters
under. The traditional theft statute, § 812.014, the organized retail theft statute, § 812.015, and
the scheme to defraud statute, § 817.034, all require evidence of value.

e Inorder to prove value, the law enforcement officer and prosecutor must know and prove the
exact items stolen. While this level of proof is clear when someone is detained and found with
the merchandise, when there are limited items stolen and clear view, or when merchandize is
later recovered, such proof is exceedingly difficult to meet when the merchandise leaves the
store.

o Ifthere is not a clear camera view of the exact items stolen, a prosecutor can only include the
lowest value item within the area of the item stolen. Stores keep items of largely varying value
within arm’s reach of other items of similar type. A multiple hundred dollar item can be kept
right next to an item worth less than $20.00.

e Using the item described above, if a defendant steals five $200 items (totaling $1,000) they
could be charged with only stealing $100 of merchandise if the item is not clearly visible on
video. In both situations, it is undisputed that five items were stolen; the exact item stolen is
what would be contested.

e The investigations into boosting activity can take upwards of a year or longer to conduct. First,
retail loss prevention must watch the boosting activity and identify the exact items stolen. Law
enforcement must then review the video to ensure the items are detailed by retail loss
prevention correctly and complete an affidavit. A prosecutor must then review the videos and
the affidavit to make sure the prosecutor has a good faith basis to file charges. This is a timely
process. During this investigative process, the boosting activity continues across the State.

e large scale boosters can enter many stores within a small period of time and boost many items
during each theft. Reviewing the video files to check for items stolen can take many hours at
each step of the process. Each item needs to be readily apparent from the video.

e Some retailers have the ability to verify inventory logs to check for missing merchandise, to
prove the items stolen. However, in order to successfully prove the items stolen with this
method, there must be evidence from the point of the first inventory to the point of the next
inventory of legitimate sales, restocking, and/or proving no other persons stole during that
time. Depending on the time between inventory checks, this could be multiple days of video to
review by the loss prevention, then law enforcement, then the prosecutor.



Effect of proposed situation:

e SB 1534, would make changes to Section 812.015, Florida Statutes to define and add penalties
for “organized retail theft” based on feedback from prosecutors about additional tools to
prosecute this growing crime in Florida.

e Focused on criminal activity of “boosters” who steal multiple items, from multiple locations, in
short period of time

e Adds two sections to the retail theft statute, a second and third degree felony

e The core of each section is the same:
0 a) commits 5 or more thefts, b) from two or more different physical merchant locations,
¢) within 30 days, and
0 d) steals 10 or more items of merchandise during such thefts, Third degree felony
0 d) steals 20 or more items of merchandise during such thefts, Second degree felony

e Each section specifically excludes theft of food items with the intent to consume such items as
sustenance for the defendant or someone under the defendant’s care — this is an affirmative
defense, not an element

e A person stealing food could still be charged and convicted of petit theft under 812.014, Florida
Statutes. Moreover, a person who steals more than $750 in food could still be charged and
convicted a third-degree felony under the existing provisions in the retail theft statute.

e Removes value from the proof required to prove retail theft in this circumstance

e Avoids time consuming dissection of security camera video footage to tally up amounts to meet
dollar thresholds in these circumstances

e Will allow investigators to review and file cases for warrants quicker

e Prosecutors still have discretion to file under traditional theft statute for additional penalties if
proof of value is high enough for additional charges

e Allows for total number of items to be aggregated across thefts within a 30-day period



Attorney General Ashley Moody News Release

December 2, 2021
Contact: Kylie Mason
Phone: (850) 245-0150

VIDEO: Attorney General Moody Launches FORCE to Protect Floridians Against
Retail Theft Crime Sprees Plaguing Cities in Other States

TALLAHASSEE, Fla.—Attorney General Ashley Moody is fighting back against organized retail
theft as 70% of store owners nationwide report an increase in crime over the past year. Most of
the high-profile, smash-and-grab cases are taking place outside of Florida in cities like San
Francisco, where several multi-day crime sprees disrupted holiday. shopping. To prevent
lawlessness in Florida and protect retailers and shoppers, Attorney General Moody today
launched the Florida Organized Retail Crime Exchange, a first-of-its-kind, statewide task force
and a new interactive database to help spot trends, identify suspects and take down massive,
organized retail theft rings. The database is designed to bridge the gaps between retailers, law
enforcement and prosecutors by allowing shareable, searchable information on incidents of
theft statewide.

Attorney General Ashley Moody said, “We are seeing lawlessness and out-of-control mobs
preying on businesses and consumers in major cities outside of Florida, and we will not allow
these crime sprees to harm Floridians or our retailers. While we have done a good job of
catching and prosecuting major retail theft rings in Florida, the threat is growing, and we must
evolve with it.

“As Attorney General, | am always searching for new and innovative ways to combat crime and
assist law enforcement in bringing criminals to justice. | am excited to launch the Florida
Organized Retail Crime Exchange—a statewide task force and an interactive database bridging
together law enforcement, prosecutors, and retailers in an effort to share information on retail
crime throughout the state and stop these criminals before they cause more harm.”

Polk County Sheriff Grady Judd said, “Organized Retail Theft is a huge problem in Florida and
across the nation. Our family members, friends, and fellow citizens are being ripped off when
they shop—they are being ripped off by thieves every time we make a purchase. How? The
organized retail criminal is driving prices higher by systematically and strategically taking
advantage of our open and trusting society. | applaud Attorney General Ashley Moody for



creating this statewide task force dedicated to investigating and prosecuting Organized Retail
Crime. This task force will allow law enforcement and retailers to easily work together and
efficiently share information and resources so that we can root out and arrest these thieves,
and send them to prison where they belong.”

Florida Retail Federation President and CEO Scott Shalley said, "We are honored to
collaborate with Attorney General Ashley Moody and her team on the creation of this ORC task
force. Organized retail crime continues to pose a serious threat to retailers, with a significant
increase in activity over the past year. FORCE will play a key role in facilitating the
collaboration between retail and law enforcement to protect Florida retailers, prevent crime
and hold criminals accountable."

The Attorney General’s Office and Florida Retail Federation will operate the database, the
TREUTH Florida Organized Retail Crime Exchange, which is available by invitation to retailers
and law enforcement agencies that complete specialized training. Through the T-FORCE
database, retailers will have the ability to upload data about recent retail theft occurrences.
Data, such as items stolen, suspect description, method of operation and vehicle identification
organized in T-FORCE, will make it easier to identify a nexus among seemingly single-incident
thefts and could lead to organizational charges and increased penalties. Once information is
uploaded, other retailers and law enforcement agencies will have access to the information,
providing a greater ability to link related crimes and perpetrators.

Through T-FORCE, information about trending retail theft is available to participating retailers
and law enforcement agencies across the state. Many organized retail crime rings operate on
multi-city hits—targeting similar retailers across broad geographical locations. With T-FORCE,
retailers are able to immediately upload information to the database, alerting other businesses
with similar merchandise items to the incident and providing suspect and vehicle descriptions.
On top of alerting other retailers to active crime rings, uploading information will help law
enforcement better connect the dots between criminal theft operations and even identify
potential upcoming targeted locations.

Ultimately, Attorney General Moody’s Office of Statewide Prosecution hopes the
implementation of T-FORCE will limit duplication of resources from multiple investigations
across the state. This will allow prosecutors to bring stronger cases and increase penalties for
leaders of organized retail theft rings, as well as stop the occurrence of multiple investigations
across the state. By connecting cases, law enforcement agencies will have the ability to
consolidate investigations. This will allow prosecutors to bring stronger cases and stiffer
penalties to members of organized theft rings.

Attorney General Moody's launch of the FORCE task force is made up of law enforcement,
prosecutors and retailers to target organized retail theft and to use the data from the secure
online portal. The task force will meet regularly to discuss trends, share criminal intelligence
and coordinate investigations—working together to stop organized retail theft in Florida.

According to the National Retail Federation, organized retail theft costs businesses in Florida
and across the United States an estimated $30 billion every year. Since taking office in 2019,

Attorney General Moody’s OSP has filed nearly 60 cases involving more than 250 individuals
suspected of organized retail theft or crimes related to organized retail theft. FORCE will help
bolster these ongoing efforts.




SB 1534 — Retail Theft (Identical HB 1511)

This bill amends s. 812.015(8), F.S., adding a Level 5, 3" degree felony under the
following language: “Individually, or in concert with one or more other persons, commits
five or more retail thefts within a 30-day period and in committing such thefts obtains or
uses 10 or more items of merchandise, and the number of items stolen during each
theft is aggregated within the 30-day period to determine the total number of items
stolen, regardless of the value of such merchandise, and two or more of the thefts occur
at different physical merchant locations. A person’s theft of one or more food items with
the intent to consume such items for the sustenance of himself or herself or another
person under his or her care is not a theft violation for purposes of this paragraph.”
This bill also amends s. 812.015(9), F.S., adding a Level 6, 2" degree felony under
similar language, with the exception being that the threshold to be met is 20 or more
items of merchandise. Finally, this bill amends the language under s. 812.015(9)(a),
F.S. where violating s. 812.015(8), F.S. after a prior conviction under subsection (8)
results in a Level 6, 2" degree felony, adding that a prior conviction under subsection
(9) would also result in the elevated felony when violating subsection (8).

Existing retail theft felonies require that stolen property is worth $750 or more (over a
thirty day period), whereas these new felonies only require a specific number of items
stolen (over a thirty day period), with at least two thefts occurring at different physical
merchant locations. Retail theft is currently defined as “taking possession of or carrying
away of merchandise, property, money, or negotiable documents; altering or removing a
label, universal product code, or price tag; transferring merchandise from one container
to another; or removing a shopping cart, with intent to deprive the merchant of
possession, use, benefit, or full retail value.”

Per DOC, in FY 18-19, there was 40 new commitments for retail theft as it is currently
defined. There were 23 new commitments in FY 19-20 and 22 new commitments in FY
20-21. It is not known how many of these offenders committed offenses defined under
this new language, nor is it known how many additional offenders there will be that have
committed offenses as defined under this language with property valued under the $750
threshold.
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THE FLORIDA SENATE

Tallahassee, Florida 32399-1100

SENATOR JIM BOYD
21st District

January 12, 2022

Senator Jason Pizzo

404 South Monroe Street
510 Knott Building
Tallahassee, FL 32399

Dear Chairman Pizzo:

COMMITTEES:

Banking and Insurance, Chair

Agriculture

Appropriations Subcommittee on Agriculture,
Environment, and General Government

Appropriations Subcommittee on Transportation,
Tourism, and Economic Development

Judiciary

Rules

JOINT COMMITTEE:
Joint Legislative Auditing Committee

| respectfully request Senate Bill 1534: Retail Theft, be scheduled for a hearing in the Committee

on Criminal Justice at your earliest convenience.

If I may be of assistance to you on this or any other matter, please do not hesitate to contact me.

Thank you for your consideration of this matter.

Best regards,

P

Jim Boyd

cc: Lauren Jones
Sue Arnold

REPLY TO:
O 717 Manatee Avenue West, Bradenton, Florida 34205 (941) 742-6445

0 312 Senate Building, 404 South Monroe Street, Tallahassee, Florida 32399-1100 (850) 487-5021

Senate’s Website: www.flsenate.gov

WILTON SIMPSON
President of the Senate

AARON BEAN
President Pro Tempore



SENATOR JIM BOYD
21st District

January 24, 2022

Senator Jason Pizzo

510 Knott Building

404 South Monroe Street
Tallahassee, FL. 32399-1100

Dear Chairman Pizzo:

THE FLORIDA SENATE

Tallahassee, Florida 32399-1100

COMMITTEES:

Banking and Insurance, Chair

Agriculture

Appropriations Subcommittee on Agriculture,
Environment, and General Government

Appropriations Subcommittee on Transportation,
Tourism, and Economic Development

Judiciary

Rules

JOINT COMMITTEE:
Joint Legislative Auditing Committee

I am writing to advise you that Sen. Hooper has graciously agreed to present SB 1534: Retail
Theft at the Committee on Criminal Justice meeting scheduled for tomorrow, Tuesday, January

25,2022,

[ am off campus due to illness. Iappreciate your consideration in this matter.

Sincerely,

et

Jim Boyd

cc: Lauren Jones
Sue Arnold

REPLY TO:

1 717 Manatee Avenue West, Bradenton, Florida 34205 (941) 742-6445
0 312 Senate Building, 404 South Monroe Street, Tallahassee, Florida 32399-1100 (850) 487-5021

WILTON SIMPSON
President of the Senate

Senate’s Website: www.flsenate.gov

AARON BEAN
President Pro Tempore
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BILL ANALYSIS AND FISCAL IMPACT STATEMENT

(This document is based on the provisions contained in the legislation as of the latest date listed below.)

Prepared By: The Professional Staff of the Committee on Criminal Justice

BILL: CS/SB 1736

INTRODUCER:  Criminal Justice Committee and Senator Hooper

SUBJECT: Records of Physical Examinations of Officers
DATE: January 26, 2022 REVISED:
ANALYST STAFF DIRECTOR REFERENCE ACTION
1. Erickson Jones CcJ Fav/CS
2. GO
3. RC

Please see Section IX. for Additional Information:

COMMITTEE SUBSTITUTE - Substantial Changes

Summary:

CS/SB 1736 amends s. 943.13(6), F.S., to require the employing agency of a law enforcement
officer, correctional officer, or correctional probation officer to maintain records of the officer’s
pre-employment physical examination for at least 5 years after the officer’s separation from that
agency. If an employing agency fails to maintain the records of the physical examination for the
5-year period after the officer’s separation, it is presumed that the officer has met the
requirement of that subsection that the officer successfully passed a pre-employment physical
examination that failed to reveal any evidence of tuberculosis, heart disease, or hypertension.
The absence of any finding of such disease in the pre-employment examination is a crucial
prerequisite to the workers’ compensation presumption that an officer with such disease acquired
it accidentally and in the line of duty. Therefore, retention of the physical examination record is
essential evidence to establish a compensable occupational disease.

The previously-described presumption of compensability also applies to firefighters. The bill
amends s. 112.18, F.S., to specify that the medical examination required for firefighter
certification pursuant to s. 633.412(5), F.S., may serve as a physical examination upon entering
service for a firefighter if the employer did not retain or conduct a physical examination upon
entering service.

Finally, s. 112.18, F.S., mistakenly omits in two places in the statute reference to correctional
officers and correctional probation officers in regard to the presumption of compensability, even
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though the statute and s. 943.13(6), F.S., specifically provide that the presumption of
compensability applies to these officers. The bill corrects these reference omissions.

The retention of these records should not have any fiscal impact on state and local government.
The impact of the change on workers’ compensation claims is indeterminate. See Section V.
Fiscal Impact Statement.

The bill is effective July 1, 2022.
Il. Present Situation:

Physical Examination Requirement for Employment or Appointment as a Law
Enforcement, Correctional, or Probation Officer

Section 943.13, F.S., provides minimum qualifications for employment or appointment as a full-
time, part-time, or auxiliary law enforcement, correctional officer, or correctional probation
officer. Among the qualifications is a requirement to pass a physical examination.*

Physical Examination Requirement for Certification as a Firefighter

Section 633.412, F.S., provides qualifications for certification as a firefighter. Among the
qualifications is a requirement to be in good physical condition as determined by a medical
examination.? The medical professional must certify that the applicant is medically fit to engage
in firefighting training and does not have any pre-existing or current condition, illness, injury, or
deficiency.® There does not appear to be a provision for firefighters comparable to s. 943.13(6),
F.S., which requires a pre-employment physical examination.

Workers’ Compensation — Presumption of Compensability

In regards to a workers’ compensation claim relating to an occupational disease, the term
“occupational disease” means only a disease which is due to causes and conditions which are
characteristic of and peculiar to a particular trade, occupation, process, or employment, and to
exclude all ordinary diseases of life to which the general public is exposed, unless the incidence
of the disease is substantially higher in the particular trade, occupation, process, or employment
than for the general public. It is also a disease for which there are epidemiological studies
showing that exposure to the specific substance involved, at the levels to which the employee
was exposed, may cause the precise disease sustained by the employee.*

Section 112.18(1)(a), F.S., provides that any condition or impairment of health of any firefighter,
law enforcement officer, correctional officer, or correctional probation officer caused by

! Section 943.13(6), F.S.

2 Section 633.412(5), F.S.

3 Rule 69A-37.037 (“Firefighter Training Course Medical Examination™), F.A.C., available at
https://www.flrules.org/gateway/notice Files.asp?1D=21630435 (last visited on Jan. 19, 2022) and Form DFS-K3-1022
(“Medical Examination to Determine Fitness for Firefighter Training, Bureau of Fire Standards and Training”), Division of
State Fire Marshal, Department of Financial Services, available at https://www.myfloridacfo.com/division/sfm/bfst/DFS-K4-
1022_Medical Jan2018.pdf (last visited on Jan. 19, 2022).

4 Section 440.151(2), F.S.
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tuberculosis, heart disease, or hypertension resulting in total or partial disability or death is
presumed to have been accidental and suffered in the line of duty unless the contrary be shown
by competent evidence.

However, a crucial prerequisite to this statutory presumption is that the firefighter or officer
successfully passed a physical examination upon entering into any such service that failed to
reveal any evidence of tuberculosis, heart disease, or hypertension. This prerequisite is provided
ins. 112.18(1)(a), F.S., and is relevant to any firefighter, law enforcement officer, correctional
officer, or correctional probation officer. A similar provision relevant only to law enforcement
officers, correctional officers, and correctional probation officers is found in s. 943.13(6), F.S.

If the examination fails to reveal evidence of such disease, the firefighter or officer must present
evidence of suffering from such disease but doesn’t have to present evidence of causation that is
typically required to demonstrate that an occupational disease is compensable.® The evidentiary
burden then shifts to the employer to show by clear and convincing evidence that the disease was
caused by a non-work-related event or exposure.®

The Pre-Employment Physical is Crucial Evidence for the Compensability Presumption

As provided in s. 112.18(1)(a), F.S., to be eligible to use the presumption of compensability, a
firefighter or officer must have successfully passed a physical examination upon entering into
service, which examination failed to reveal any evidence of any tuberculosis, heart disease, or
hypertension. This physical examination is crucial evidence in a dispute over workers’
compensation benefits.

When the parties cannot produce a record of a pre-employment physical, the firefighter or officer
cannot use the presumption to establish a compensable occupational disease. For example, in
testimony before the House Banking and Insurance Committee, staff of the Florida State
Fraternal Order of Police noted they had a workers compensation issue because an agency hired
a third party vendor to handle medical records and that vendor purged the records system for
anyone who was hired prior to 1998. One officer impacted by this purge suffered from post-
traumatic stress disorder due to a violent public incident.”

Eligibility for the Workers’ Compensation Presumption

In a disputed workers’ compensation determination, the legal presumption does not apply if a

law enforcement, correctional, or correctional probation officer:

e Departed in a material fashion from the prescribed course of treatment of his or her personal
physician and the departure is demonstrated to have resulted in a significant aggravation of

> McDonald v. City of Jacksonville, 286 So.3d 792, 795 (Fla. 1st DCA 2019), relying primarily on Walters v. State, DOC,
Div. of Risk Management, 100 So.3d 1173 (Fla. 1st DCA 2012) (rehearing denied), review denied by Florida Dept. of
Corrections v. Walters, 108 So. 3d 654 (Fla. 2013).

& Butler v. City of Jacksonville, 980 So.2d 1250, 1251-1252 (Fla. 1st DCA 2008).

7 Public testimony of Lisa Henning, representing the Florida State Fraternal Order of Police, before the House Insurance &
Banking Subcommittee hearing on HB 453 (2022), Jan. 19, 2022. This testimony is available at
https://thefloridachannel.org/videos/1-19-22-house-insurance-banking-subcommittee/ (last visited on Jan. 21, 2022).
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the tuberculosis, heart disease, or hypertension resulting in disability or increasing the
disability or need for medical treatment; or

e Was previously compensated pursuant to s. 112.18, F.S., and ch. 440, F.S. (workers’
compensation) for tuberculosis, heart disease, or hypertension and thereafter sustains and
reports a new compensable workers’ compensation claim under s. 112.18, F.S., and ch. 440,
F.S., and the officer has departed in a material fashion from the prescribed course of
treatment of an authorized physician for the preexisting workers’ compensation claim and the
departure is demonstrated to have resulted in a significant aggravation of the tuberculosis,
heart disease, or hypertension resulting in disability or increasing the disability or need for
medical treatment.®

To be eligible for workers’ compensation benefits, a law enforcement officer, correctional
officer, or correctional probation officer must make a claim for benefits prior to or within 180
days of leaving the employment of the employing agency.®

Firefighters are not subject to the exclusion for prior treatment or compensation and are not
covered by the claim-filing deadline that lets a law enforcement officer, correctional officer, or
correctional probation officer file a claim up to 180 days after leaving employment. A firefighter
suffering from tuberculosis, heart disease, or hypertension must advise his or her employer of the
injury within 90 days of the initial manifestation of the disease or 90 days after the firefighter
obtains a medical opinion that the injury (occupational disease) is due to the nature of the
firefighter’s employment. 1

Records Retention

According to the records retention schedule for state and local government agencies published by
the Florida Department of State, reports of job-related medical examinations must be retained by
the Florida Retirement System (FRS) for 25 years after a participating employee separates from
government employment.!

Local governments that do not participate in the FRS must maintain reports of job-related
medical examinations for 50 years after a participating employee separates from government
employment.?

State agencies that employ people through the Other Personnel Services system, as interns, or on
a voluntary basis must maintain reports of job-related medical examinations for three years after
the employee separates from government employment.

8 Section 112.18(1)(b)(1), F.S.

% Section 112.18(1)(b)(4), F.S.

10 Sections 440.151(6) and 440.185(1), F.S.

11 Florida Department of State, Division of Library and Information Services, General Records Schedule GS1-SL for State
and Local Government Agencies, p. 31, available at https://dos.myflorida.com/media/703328/gs1-s1-2020.pdf (last visited on
Jan. 19, 2022).

121d. at 32.

13 d.
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Effect of Proposed Changes:

The bill amends s. 943.13(6), F.S., to require the employing agency of a law enforcement officer,
correctional officer, or correctional probation officer to maintain records of the officer’s pre-
employment physical examination for at least 5 years after the officer’s separation from that
agency. If an employing agency fails to maintain the records of the physical examination for the
5-year period after the officer’s separation, it is presumed that the officer has met the
requirement of that subsection that the officer successfully passed a pre-employment physical
examination that failed to reveal any evidence of tuberculosis, heart disease, or hypertension.
The absence of any finding of such disease in the pre-employment examination is a crucial
prerequisite to the workers’ compensation presumption that an officer with such disease acquired
it accidentally and in the line of duty. Therefore, retention of the physical examination record is
essential evidence to establish a compensable occupational disease.'*

The previously-described presumption of compensability also applies to firefighters. The bill
amends s. 112.18, F.S., to specify that the medical examination required for firefighter
certification pursuant to s. 633.412(5), F.S., may serve as a physical examination upon entering
service for a firefighter if the employer did not retain or conduct a physical examination upon
entering service.

Finally, s. 112.18, F.S., mistakenly omits in two places in the statute reference to correctional
officers and correctional probation officers in regard to the presumption of compensability, even
though the statute and s. 943.13(6), F.S., specifically provide that the presumption of
compensability applies to these officers. The bill corrects these reference omissions.

The bill takes effect July 1, 2022.

Constitutional Issues:

A. Municipality/County Mandates Restrictions:
None.

B. Public Records/Open Meetings Issues:
None.

C. Trust Funds Restrictions:
None.

D. State Tax or Fee Increases:

None.

14 This record retention provision does not apply to firefighters. Medical examination records required for firefighter
certification are retained by the Department of Financial Services.
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E. Other Constitutional Issues:
None identified.

V. Fiscal Impact Statement:

A. Tax/Fee Issues:
None.

B. Private Sector Impact:
None.

C. Government Sector Impact:

The record retention requirement of the bill does not impose additional duties on
government employers, because state and local government agencies are already subject
to record retention requirements that exceed the five-year benchmark established in this
bill. (See discussion of records retention schedule, supra.)

The impact of the change on workers’ compensation claims is indeterminate.

VI. Technical Deficiencies:
None.
VII. Related Issues:
None.
VIII. Statutes Affected:

This bill substantially amends sections 112.18 and 943.13 of the Florida Statutes.
IX. Additional Information:

A. Committee Substitute — Statement of Substantial Changes:
(Summarizing differences between the Committee Substitute and the prior version of the bill.)

CS by Criminal Justice on January 25, 2022:

The committee substitute:

e Provides that a medical examination required for firefighter certification pursuant to
s.633.412(5), F.S., may serve as a physical examination upon entering service for a
firefighter if the employer did not retain or conduct a physical examination upon
entering service; and

e Corrects the omission of references to correctional officers and correctional
probational officers in regard to a presumption of compensability (in workers’
compensation law) that applies to these officers.
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B. Amendments:

None.

This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate.
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The Committee on Criminal Justice (Hooper) recommended the

following:
Senate Amendment (with title amendment)

Before line 13
insert:

Section 1. Paragraph (a) of subsection (1) of section
112.18, Florida Statutes, i1s amended to read:

112.18 Firefighters and law enforcement or correctional
officers; special provisions relative to disability.—

(1) (a) Any condition or impairment of health of any Florida

state, municipal, county, port authority, special tax district,
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or fire control district firefighter or any law enforcement
officer, correctional officer, or correctional probation officer
as defined in s. 943.10(1), (2), or (3) caused by tuberculosis,
heart disease, or hypertension resulting in total or partial
disability or death shall be presumed to have been accidental
and to have been suffered in the line of duty unless the
contrary be shown by competent evidence. However, any such

firefighter, e* law enforcement officer, correctional officer,

or correctional probation officer must have successfully passed

a physical examination upon entering into any such service as a

firefighter, e* law enforcement officer, correctional officer,

or correctional probation officer, which examination failed to

reveal any evidence of any such condition. The medical

examination required by s. 633.412(5) may serve as a physical

examination upon entering service for a firefighter if the

employer did not retain or conduct a physical examination upon

entering service. Such presumption does not apply to benefits

payable under or granted in a policy of life insurance or
disability insurance, unless the insurer and insured have
negotiated for such additional benefits to be included in the

policy contract.

================= T I T LE A MENIDDMENT =s===============
And the title is amended as follows:
Delete lines 2 - 3
and insert:
An act relating to records of physical examinations;
amending s. 112.18, F.S.; authorizing a specified

medical examination to serve as a certain required
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943.13, F.S.; requiring an
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Florida Senate - 2022 SB 1736

By Senator Hooper

16-01154-22 20221736__
A bill to be entitled

An act relating to records of physical examinations of
officers; amending s. 943.13, F.S.; requiring an

employing agency to maintain records of employee

physical examinations for a specified period of time

after employee separation from the agency; creating a
presumption that applies to employees whose records

are not maintained for that period of time; providing

an effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Subsection (6) of section 943.13, Florida
Statutes, 1s amended to read:

943.13 Officers’ minimum qualifications for employment or
appointment.—On or after October 1, 1984, any person employed or
appointed as a full-time, part-time, or auxiliary law
enforcement officer or correctional officer; on or after October
1, 1986, any person employed as a full-time, part-time, or
auxiliary correctional probation officer; and on or after
October 1, 1986, any person employed as a full-time, part-time,
or auxiliary correctional officer by a private entity under
contract to the Department of Corrections, to a county
commission, or to the Department of Management Services shall:

(6) Have passed a physical examination by a licensed
physician, physician assistant, or licensed advanced practice
registered nurse, based on specifications established by the
commission. In order to be eligible for the presumption set

forth in s. 112.18 while employed with an employing agency, a
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16-01154-22 20221736__
law enforcement officer, correctional officer, or correctional
probation officer must have successfully passed the physical
examination required by this subsection upon entering into
service as a law enforcement officer, correctional officer, or
correctional probation officer with the employing agency, which
examination must have failed to reveal any evidence of
tuberculosis, heart disease, or hypertension. A law enforcement
officer, correctional officer, or correctional probation officer
may not use a physical examination from a former employing
agency for purposes of claiming the presumption set forth in s.

112.18 against the current employing agency. An employing agency

shall maintain records of the physical examination required

under this subsection for at least 5 years after the employee’s

separation from that agency. If an employing agency fails to

maintain such records for the required period of time, it is

presumed that the law enforcement officer, correctional officer,

or correctional probation officer satisfied the requirement of

this subsection of having passed a physical examination.

Section 2. This act shall take effect July 1, 2022.
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Committee Agenda Request

To: Senator Jason Pizzo, Chair
Committee on Criminal Justice

Subiject: Committee Agenda Request

Date: January 12, 2022

| respectfully request that Senate Bill # 1736, relating to Records of Physical Examinations of
Officers, be placed on the:

] committee agenda at your earliest possible convenience.

X next committee agenda.

o

M
B

Senator Ed Hooper
Florida Senate, District 16

File signed original with committee office S-020 (03/2004)
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SUBJECT: Sexually Explicit Material
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ANALYST STAFF DIRECTOR REFERENCE ACTION
1. Stokes Jones CJ Fav/CS
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Please see Section IX. for Additional Information:

COMMITTEE SUBSTITUTE - Substantial Changes

Summary:

CS/SB 1798 creates s. 836.13, F.S., to provide criminal and civil penalties for persons who
promote certain altered sexual depictions. Colloquially known as “deep fakes,” these images
often depict individuals engaging in sexual behavior that they did not engage in.

Specifically, this bill provides that a person commits a third degree felony, when he or she
willfully and maliciously promotes any altered sexual depiction of an identifiable person,
without the consent of the identifiable person, and who knows or reasonably should have known
that such visual depiction was an altered sexual depiction.

The bill also creates criminal and civil penalties relating to the unlawful obtaining, possessing, or

promoting of sexually explicit images. A person commits a third degree felony when he or she:

e Knowingly and unlawfully obtains a sexually explicit image of an identifiable person with
intent to promote such image.

o Willfully possesses with the intent to promote for the purpose of pecuniary or any type of
financial gain a sexually explicit image of an identifiable person without that person’s
consent.

A person commits a second degree felony when he or she willfully promotes for the purpose of
pecuniary or any type of financial gain a sexually explicit image of an identifiable person
without that person’s consent.
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Additionally, the felony offenses created in this bill are ranked in the offense severity ranking
chart of the Criminal Punishment Code.

The bill, throughout the Florida Statutes, replaces the term “child pornography,” with “child
sexual abuse material.” The bill expands this term to include any image that has been created,
altered, adapted, or modified by electronic, mechanical, or other means, to portray an identifiable
minor engaged in sexual conduct.

The bill further amends s. 827.071, F.S., to replace the phrase “any sexual conduct by a child,”
with the term “child sexual abuse material.” The term “child sexual abuse material,” includes
images depicting any sexual conduct by a child.

The bill amends s. 775.0847, F.S., to replace the term “movie” with “motion picture, film, video,
or computer-generated motion picture, film, or video,” for purposes of enhancing specified
offenses relating to child sexual abuse material or obscenity.

The bill increases the minimum monetary damages from $5,000 to $10,000 that a victim of
sexual cyberharassment may receive as a result of a civil action.

The bill provides that a law enforcement officer may arrest without a warrant any person who he
or she has probable cause to believe possesses a child-like sex doll.

Additionally, the bill provides conforming cross-references.

The bill may have a positive indeterminate fiscal impact (unquantifiable increase in prison beds
and jail beds) on the Department of Corrections and local jails. See Section V. Fiscal Impact
Statement.

The bill is effective October 1, 2022.
Il. Present Situation:

With technology advancing at a rapid rate, states and the federal government are attempting to
craft laws to address issues arising as a result of such technology. Many of these issues relate to
the creation or dissemination of sexually explicit material including, nonconsensual pornography
of adults, sexually explicit deep fake images of adults, and morphed child pornography.

Deep Fakes

Deep fakes are realistic images or videos that are created using artificial intelligence (Al) and
often depict a real person saying something they did not say, or engaging in a behavior they did
not engage in. The use of Al to generate a deep fake image is causing concern because the results
are increasingly realistic, rapidly created, and inexpensively made. Software to create such
images is often free and publicly available.*

L In Focus, Congressional Research Service, Deep Fakes and National Security, June 8, 2021, available at
https://crsreports.congress.gov/product/pdf/IF/IF11333 (last visited January 17, 2022).
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While there may be beneficial uses, deep fake technology may also pose a harm to individuals.
Deep fakes may be used to spread false information, or used to embarrass, humiliate, exploit, or
sabotage others.?

Legislation in Other States

Several states provide criminal or civil liability for creating or distributing deep fake images. The
states that have enacted laws relating to deep fake images include: Virginia,® Hawaii,*
California,® and Texas.®

Currently, no states completely ban the creation or distribution of all deep fakes. A complete ban
of such images would likely run afoul of constitutional protections under the First Amendment.
However, certain categories of speech, including defamation, fraud, true threats, and the
imminent-and likely incitement of violence, do not receive protections under the First
amendment.” Some deep fakes will likely fall into one of those categories and therefore may be
regulated.®

The potential for harm stemming from deep fake images is often explored in the context of
nonconsensual deep fake pornography. “The core issue of nonconsensual pornography is
consent, and deep fake pornography adds an additional layer because the individual depicted did
not actually engage in the sexual behavior [he or she] is depicted as doing.”®

Nonconsensual Pornography

Many states, including Florida, ban nonconsensual pornography, otherwise known as “revenge
porn.” Such bans have been consistently upheld by the courts.*® The courts have found a
compelling state interest in protecting individuals from the nonconsensual dissemination of
private sexual images. “Those who are unwillingly exposed to their friends, family, bosses, co-
workers, teachers, fellow students, or random strangers on the internet are often deeply and
permanently scarred by the experience.”!

Section 784.049, F.S., provides that sexual cyberharassment means to publish to an Internet
website or disseminate through electronic means to another person a sexually explicit image of a
person that contains or conveys the personal identification information of the depicted person
without the depicted person’s consent, contrary to the depicted person’s reasonable expectation

2 California Law Review, Deep Fakes: A Looming Challenge for Privacy, Democracy, and National Security, Bobby
Chesney and Danielle Citron, 2019 Vol. 107:1753, p. 1771-74, (on file with Senate Criminal Justice Committee).

3 Section 18.2-386.2., V.A.C.

4 Section 711-1110.9., H.R.S.

% Section 1708.86., C.C.C.

® Section 255.004, V.T.C.A.

7 United States v. Alvarez, 567 U.S. 709 (2012).

8 California Law Review, Deep Fakes: A Looming Challenge for Privacy, Democracy, and National Security, Bobby
Chesney and Danielle Citron, 2019 Vol. 107:1753, p. 1791, (on file with Senate Criminal Justice Committee).

° Northwestern University Law Review, Deepfake Privacy: Attitudes and Regulation, Mathew B. Kugler and Carly Pace,
2021Vol 116:611, p. 624-25, (on file with Senate Criminal Justice Committee).

10 See Minnesota v. Casillas, 952 N.W. 2d 629, 642 (Minnesota 2020); Vermont v. VanBuren, 210 Vt. 293 (Vermont 2019);
Illinois v. Austin, 2019 IL 123910, (lllinois 2019).

11 Minnesota v. Casillas, 952 N.W. 2d 629, 642 (Minnesota 2020).
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that the image would remain private, for no legitimate purpose, with the intent of causing
substantial emotional distress to the depicted person.

It is a first degree misdemeanor'? to willfully and maliciously sexually cyberharass another
person. A second or subsequent violation is a third degree felony.™® In addition to criminal
penalties, an aggrieved person may initiate a civil action to obtain injunctive relief, a minimum
of $5,000 in monetary damages, and reasonable attorney fees and costs.*

There is currently no state law prohibiting the unlawful procuring, or possession of a sexually
explicit image with the intent of selling or disseminating such image. Such crimes in Florida may
only be charged under current theft'> laws if applicable.

Child Pornography

Generally, the First Amendment does not protect child pornography. In New York v. Ferber,
the Supreme Court of the United States recognized that states have a compelling interest in
safeguarding the physical and psychological well-being of minors and in preventing their sexual
exploitation and abuse. The Court noted that it was “unlikely that visual depictions of children . .
. lewdly exhibiting their genitals would often constitute an important and necessary part of a
literary performance or scientific or educational work.”!’

The use of Al has also been used to create child pornography, sometimes referred to as
“morphing.” The Federal Government prohibits such images, however, the Supreme Court of the
United States has found that the child or minor depicted in the image must be a real minor for
such bans to pass constitutional muster.'® Under these principles, states have constitutionally
been able to criminalize the possession, distribution, etc., of child pornography. However, the
constitutionality of criminalizing such acts is less clear when the images at issue are morphed
pornography.

Child Pornography Prevention Action of 1996

In 1996, Congress passed the Child Pornography Prevention Action of 1996 (CPPA),*® which
created a definition of “child pornography.” This criminalized, for the first time, acts relating to

12 A first degree misdemeanor is punishable by up to a year in county jail and a fine not exceeding $1,000. Sections 775.082
and 775.083, F.S.

13 Section 784.049(3), F.S. A third degree felony is punishable by up to five years imprisonment and up to a $5,000 fine.
Sections 775.082 and 775.083, F.S.

14 Section 784.049(5), F.S.

15 See ch. 812, F.S.

16 New York v. Ferber, 458 U.S. 747 (1982).

171d. at 763.

18 See Ashcroft v. Free Speech Coalition, 535 U.S. 234 (2002).

19 Pub. L. No. 104-208, s. 121.
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morphed child pornography. Under the CPPA, “child pornography” was defined as:

(8) Any visual depiction, including any photograph, film, video, picture, or computer or
computer-generated image or picture, whether made or produced by electronic, mechanical,
or other means, of sexually explicit conduct,?® where:

(A) The production of such visual depiction involves the use of a minor engaging in sexually
explicit conduct;

(B) Such visual depiction is, or appears to be, of a minor engaging in sexually explicit
conduct (i.e., virtual child pornography — created without using an actual child);

(C) Such visual depiction has been created, adapted, or modified to appear that an identifiable
minor?! is engaging in sexually explicit conduct (i.e., morphed child pornography); or
(D) Such visual depiction is advertised, promoted, presented, described, or distributed in such

a manner that conveys the impression that the material is or contains a visual depiction of
a minor engaging in sexually explicit conduct.??

In 2002, the United States Supreme Court decided Ashcroft v. Free Speech Coalition,? a case in
which a California trade association for the adult-entertainment industry challenged section
2256(8)(B) of the CPPA as unconstitutionally overbroad. As noted above, section 2256(8)(B)
made it a crime to possess or distribute images depicting a child or what appears to be a child,
engaging in sexually explicit conduct (i.e., virtual child pornography).?

The Court held that the “speech” criminalized in the challenged provision of the CPPA violated
the First Amendment because it extended the federal prohibition against child pornography to
sexually explicit images that appeared to depict minors but were produced without using any real
children.?® The Court decided that by prohibiting child pornography that did not depict an actual
child, section 2256(8)(B) of the CPPA “abridged the freedom to engage in a substantial amount
of lawful speech” and was therefore overbroad and unconstitutional.?

The Ashcroft decision did not specifically address the constitutionality of 18 U.S.C. 2256(8)(C)
(prohibiting morphed child pornography), it did note, in dictum, that “[a]lthough morphed
images may fall within the definition of virtual child pornography, they implicate the interests of
real children. . .2’ Courts have taken this dictum to suggest that the Ashcroft court would have
deemed morphed child pornography as not protected by the First Amendment.?®

20 The term “sexually explicit conduct” was defined as actual or simulated sexual intercourse (including genital-genital, oral-
genital, anal-genital, or oral-anal) whether between persons of the same or opposite sex; bestiality; masturbation; sadistic or
masochistic abuse; or lascivious exhibition of the genitals or pubic area of any person. 18 U.S.C. s. 2256(2) (1996 ed.).

2L The term “identifiable minor” was defined as a person who is recognizable as an actual person by the person’s face,
likeness, or other distinguishing characteristic, such as a unique birthmark or other recognizable feature, and: who was a
minor at the time the visual depiction was created, adapted, or modified; or whose image as a minor was used in creating,
adapting, or modifying the visual depiction. The term was not be construed to require proof of the actual identity of the
identifiable minor. 18 U.S.C. s. 2556(9) (1996 ed.).

2218 U.S.C. s. 2556(8) (1996 ed.).

23535 U.S. 234 (2002).

2418 U.S.C. s. 2556(8) (1996 ed.).

% Ashcroft, 535 U.S. at 256.

% |d.

271d. at 242.

28 McFadden v. Alabama, 67 So. 3d 169, 181-182 (Ala. Crim. App. 2010).
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Prosecutorial Remedies and Other Tools to end the Exploitation of Children Today Act
(Protect Act)

Congress attempted to remedy the constitutional issues raised in Ashcroft by passing the
“Prosecutorial Remedies and Other Tools to end the Exploitation of Children Today Act”
(Protect Act) in 2003.2° The Protect Act, in part, narrowed the definition of “virtual” child
pornography in section (8)(B) of the CPPA to include virtual or computer-generated images that
are “indistinguishable from” images of actual minors engaging in sexually explicit conduct.*

Notably, the definition of “morphed” child pornography contained in section 2256(8)(C)
remained unchanged between the CPPA and the Protect Act.

Case Law since the Passage of the Protect Act

To date, the federal statutes relating to morphed child pornography have been upheld.3! In United
States v. Bach,*? the defendant was convicted of possessing morphed child pornography. The
image at issue showed a young nude boy sitting in a tree, grinning, with his pelvis tilted upward,
his legs opened wide, and a full erection.®® The photograph of a well-known child entertainer’s
head had been “skillfully inserted onto the photograph of the nude boy so that the resulting
image appeared to be a nude picture of [the child entertainer] sitting in the tree.”**

The defendant appealed arguing that his conviction was invalid because the definition of
morphed child pornography violated the First Amendment. The United States Court of Appeals
for the Eighth Circuit disagreed, holding that morphed child pornography “implicate the interests
of areal child,” and creates a lasting record of an identifiable minor child seemingly engaged in
sexually explicit activity.3 The court noted that there may be instances when the “application of
s. 2256(8)(C) violates the First Amendment, this is not such a case. This image involves the type
of harm which can constitutionally be prosecuted under [Ashcroft] and Ferber.””%®

In United States v. Anderson, the defendant was charged with distribution of morphed child
pornography relating to an image in which the face of a minor female was superimposed over the
face of an adult female engaging in sex with an adult male.®” The defendant moved to dismiss the
charge, arguing that the definition of morphed child pornography was unconstitutionally
overbroad.® The court noted that the image at issue was different from the one in Bach in that
“no minor was sexually abused.”® However, the court held that because such images falsely

2 Pub. L. No. 108-21.

%18 U.S.C. s. 2256(8)(B).

31 See United States v. Ramos, 685 F. 3d 120, 134 (2d Cir. 2012), cert. denied, 133 S.Ct. 567 (2012); see also Doe v. Boland,
630 F. 3d 491, 497 (6th Cir. 2011).

32 United States v. Bach, 400 F. 3d 622 (8th Cir. 2005).

3 1d. at 625.

¥ 1d.

¥ 1d. at 632.

3 1d. See also United States v. Hotaling, 634 F. 3d 725 (2d Cir. 2008), cert. denied, 132 S.Ct. 843 (2011) (citing Bach, the
Court held that “child pornography created by digitally altering sexually explicit photographs of adults to display the face of
a child is not protected expressive speech under the First Amendment”).

37759 F. 3d 891 (8th Cir. 2014).

8 d.

% 1d. at 895.
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portray identifiable children engaging in sexual activity, such images implicate the government’s
compelling interest in protecting minors. Using this reasoning, the court held that the definition
of morphed child pornography was constitutional.*°

Florida Child Pornography Laws

Child pornography is defined, as any image depicting a minor*! engaged in sexual conduct.*?
*3Florida law currently contains a variety of statutes that prohibit acts relating to child
pornography. Currently, these statutes are found in two different chapters, ch. 827, F.S., relating
to the abuse of children, and ch. 847, F.S., relating to obscenity.

In recent years, individuals have started using Al to create child pornography, e.g., images
depicting sexually explicit conduct in which an actual child’s head has been superimposed onto
an adult’s body.** Florida’s child pornography laws do not include morphed pornography.

In 2010, Florida’s Second DCA held that images that depicted the heads and faces of two
children, ages 11 and 12, which were cut and pasted onto images of a 19 year old woman lewdly
exhibiting her genitals did not constitute child pornography.*® The court closely examined the
definition of “sexual conduct,” and determined that it requires images to include actual lewd
exhibition of the genitals by a child.*

The court also noted that the images depicted simulated lewd exhibition of the genitals by a
child. The state argued that s. 827.071(5), F.S., proscribed such images because they were
photographs or representations “which ... in part ... include ... sexual conduct by a child.”*’ The
court disagreed and found that the Legislature specifically excluded simulated lewd exhibition
from the definition of “sexual conduct.” Specifically, the court stated, “[i]f the legislature had
intended to proscribe the possession of composite images that simulate lewd and lascivious
exhibition of the genitals, it could have included a provision doing so. In fact, child pornography
has been defined in the federal statutes to specifically include composite images. . . .8

401d. at 896.

41 Section 847.001(8), F.S., provides that “minor” means any person under the age of 18 years.

42 «“Sexual conduct” means actual or simulated sexual intercourse, deviate sexual intercourse, sexual bestiality, masturbation,
or sadomasochistic abuse; actual lewd exhibition of the genitals; actual physical contact with a person’s clothed or unclothed
genitals, pubic area, buttocks, or, if such person is a female, breast with the intent to arouse or gratify the sexual desire of
either party; or any act or conduct which constitutes sexual battery or simulates that sexual battery is being or will be
committed. A mother’s breastfeeding of her baby does not under any circumstance constitute “sexual conduct.” Section
847.001(16), F.S.

43 Section 847.001(3), F.S.

4 Computer Generated Child Pornography: A Legal Alternative? Seattle University Law Review, Vol. 22:643, 1998,
available at https://digitalcommons.law.seattleu.edu/cgi/viewcontent.cgi?article=1585&context=sulr (last visited January 19,
2022).

% Stelmack v. State, 58 So. 3d 874 (Fla. 2d DCA 2010).

41d. at 877

471d. (emphasis in original).

48 1d. at 876.
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Section 827.071, F.S., specifies the criminal offenses for the production of child pornography

and the possession and promotion of child pornography. It is a second degree felony*° for a

person:

e Knowing the character and content thereof, to employ, authorize, or induce a child to engage
in a sexual performance.*

e Who is a parent, legal guardian or custodian to consent for a child to participate in a sexual
performance.>!

e Knowing the character and content, to produce, direct, or promote®? any performance which
includes sexual conduct by a child.*

e To possess with the intent to promote any photograph, motion picture, exhibition, show,
representagifn, or other presentation which, in whole or in part, includes any sexual conduct
by a child.

It is a third degree felony for a person to knowingly possess, control, or intentionally view a
photograph, motion picture, exhibition, show, representation, image, data, computer depiction, or
other presentation, which, in whole or in part, he or she knows to include any sexual conduct by
a child.®

Section 847.0137, F.S., specifies that any person who knew or reasonably should have known
that he or she was transmitting®® 7 child pornography to another person commits a third degree
felony.

Child Sexual Abuse Material

There has been a recent push to replace the term “child pornography” with “child sexual abuse
material.” The Florida Department of Law Enforcement is one such entity that has requested this
change.®® Proponents of this change argue that the term “child pornography” should be avoided
because:

49 A second degree felony is punishable by up to 15 years imprisonment and up to a $10,000 fine. Sections 775.082 and 775.083,
F.S.

50 Section 827.071(1)(c), F.S., provides “performance” means any play, motion picture, photograph, or dance or any other
visual representation exhibited before an audience.

51 Section 827.071(2), F.S.

52 Section 827.071(1)(d), F.S, provides “promote” means to procure, manufacture, issue, sell, give, provide, lend, mail,
deliver, transfer, transmute, publish, distribute, circulate, disseminate, present, exhibit, or advertise or to offer to agree to do
the same.

53 Section 827.071(3), F.S.

54 Possession of three or more copies of such photographs, etc., is prima facie evidence of intent to promote.

% The statute also specifies that the possession, control, or intentional viewing of each such photograph, etc., is a separate
offense. If such photograph, etc., includes sexual conduct by more than one child, then each child in each photograph, etc.,
that is knowingly possessed, controlled, or intentionally viewed is a separate offense.

% Section 847.0137(1)(b), F.S., provides “transmit” means the act of sending and causing to be delivered any image,
information, or data from one or more persons or places to one or more other persons or places over or through any medium,
including the Internet, by use of any electronic equipment or device.

57 Smith v. Florida, 204 So. 3d 18, 19 (Fla. 2016), held that “the use of a file sharing program, where the originator
affirmatively grants the receiver access to child pornography placed by the originator in files accessible through the file
sharing program, constitutes the transmission of child pornography under the plain meaning of s. 847.0137, F.S.”

%8 Florida Department of Law Enforcement, 2022 Bill Analysis for SB 1798, January 19, 2022 (on file with Senate Criminal
Justice Committee).
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e |t fails to describe the true nature of the material and undermines the seriousness of the abuse
from the child’s perspective;

e Pornography is a term primarily used to describe material depicting consensual sexual acts
between adults distributed for the purpose of sexual pleasure. Using the term in this context
risks normalizing, trivializing, and legitimizing the sexual abuse and exploitation of children;
and

e Child pornography implies consent, and a child cannot legally give consent.>®

Child-like Sex Dolls

In 2019, Florida enacted laws relating to the possession and distribution of child-like sex dolls.

Section 847.011(5)(a), F.S., provides that it is a third degree felony for a first offense, and a

second degree felony for a second or subsequent offense for a person to knowingly:

e Sell, lend, give away, distribute, transmit, show, or transmute;

e Offer to sell, lend, give away, distribute, transmit, show, or transmute;

e Have in his or her possession, custody, or control with the intent to sell, lend, give away,
distribute, transmit, show, or transmute; or

e Advertise in any manner an obscene, child-like sex doll.®°

It is a first degree misdemeanor for a first offense, and a third degree felony for a second or
subsequent offense for a person to knowingly have in his or her possession, custody, or control
an obscene, child-like sex doll.5!

Criminal Punishment Code and Offense Severity Ranking

The Criminal Punishment Code®? is Florida’s primary sentencing policy. Noncapital felonies
sentenced under the Code receive an offense severity level ranking (levels 1-10). Points are
assigned and accrue based upon the severity level ranking assigned to the primary offense,
additional offenses, and prior offenses. Sentence points escalate as the severity level escalates.

Offenses are either ranked in the offense severity level ranking chart in s. 921.0022, F.S., or are
ranked by default based on a ranking assigned to the felony degree of the offense as provided in
s. 921.0023, F.S. Currently, a felony of the third degree is ranked as a level 1 offense, and a
second degree felony is ranked as a level 4 offense.%

Effect of Proposed Changes:

This bill addresses issues that have emerged as a result of rapidly advancing technology.
Specifically, it creates new crimes relating to the creation, dissemination, and taking of certain
images which are sexually explicit. Additionally, the bill amends current laws dealing with

% INHOPE, What is Child Sexual Abuse Material? (2022) available at https://www.inhope.org/EN/articles/child-sexual-
abuse-material?locale=en (last visited January 25, 2022).

80 Section 847.011(5)(a), F.S.

b1 Section 847.011(5)(b), F.S.

62 Sections 921.002-921.0027, F.S. See chs. 97-194 and 98-204, L.O.F. The Code is effective for offenses committed on or
after October 1, 1998.

83 Section 921.0023(1) and (2), F.S.
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sexually explicit material, including expanding the definition of and changing the term “child
pornography.”

Unlawful Promotion of Sexually Explicit Material

This bill creates two new sections of criminal law addressing the promotion, obtaining, and
possessing of certain sexually explicit material. The bill defines the following terms relating to
these new crimes:

e “Altered sexual depiction” means any visual depiction that, as a result of any type of digital,
electronic, mechanical, or other modification, alteration, or adaptation, depicts a realistic
version of an identifiable person: with the nude body parts of another person as the nude
body parts of the identifiable person; with computer-generated nude body parts as the nude
body parts of the identifiable person; or engaging in sexual conduct in which the identifiable
person did not engage.

e “Identifiable person” means a person who is recognizable as an actual person by the person’s
face, likeness, or other distinguishing characteristic, such as a unique birthmark, or other
recognizable feature.

e “Nude body parts” means human male or female genitals, pubic area, or buttocks with less
than fully opaque covering; or the female breast with less than fully opaque covering any
portion thereof below the top of the nipple; or the depiction of covered male genitals in a
discernibly turgid state. The term does not under any circumstances include a mother
breastfeeding her baby.

e “Promote” means to procure, manufacture, issue, sell, give, provide, lend, mail, deliver,
transfer, transmit, transmute, publish, distribute, circulate, disseminate, present, exhibit, send,
post, share, or advertise or to offer or agree to do the same.

e “Sexually explicit image” means any image®* depicting nudity®® or depicting a person
engaging in sexual conduct.

e “Visual depiction” includes, but is not limited to, a photograph, picture, image, motion
picture, film, video, or representation, regardless of whether such photograph, picture, image,
motion picture, film, video, or representation was made, modified, altered, adapted, or
produced by digital, electronic, mechanical, or other means.

The bill addresses deep fake images by providing a person commits a third degree felony, when
he or she willfully and maliciously promotes any altered sexual depiction of an identifiable
person, without the consent of the identifiable person, and who knows or reasonably should have
known that such visual depiction was an altered sexual depiction.

The presence of a disclaimer within an altered sexual depiction which notifies a viewer that the
person or persons depicted did not consent to or participate in the creation or promotion of the
material, or that the person or persons depicted did not actually perform the actions portrayed, is
not a defense and does not relieve a person of criminal liability.

84 “Image” includes, but is not limited to, any photograph, picture, motion picture, film, video, or representation.

85 “Nudity” means the showing of the human male or female genitals, pubic area, or buttocks with less than a fully opaque
covering; or the showing of the female breast with less than a fully opaque covering of any portion thereof below the top of
the nipple; or the depiction of covered male genitals in a discernibly turgid state. A mother’s breastfeeding of her baby does
not under any circumstance constitute “nudity,” irrespective of whether or not the nipple is covered during or incidental to
feeding. Section 847.001(9), F.S.
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The bill criminalizes the unlawful obtaining, possessing, or promoting of sexually explicit

images. A person commits a third degree felony when he or she:

e Knowingly and unlawfully obtains a sexually explicit image of an identifiable person with
intent to promote such image.

e Willfully possesses with the intent to promote for the purpose of pecuniary or any type of
financial gain a sexually explicit image of an identifiable person without that person’s
consent.

The bill provides a higher penalty, a second degree felony, when he or she willfully promotes for
the purpose of pecuniary or any type of financial gain a sexually explicit image of an identifiable
person without that person’s consent. An exception is provided for sexually explicit images
involving voluntary exposure in a public or commercial setting.

Additionally, every act, thing or transaction prohibited in these offenses constitutes a separate
offense. The bill also specifies that a violation is committed within this state if any conduct that
is an element of the offense, or any harm to the depicted individual resulting from the offense,
occurs in this state.

The bill creates a civil cause of action so that an aggrieved person may receive injunctive relief;
monetary damages of $10,000 or actual damages, whichever is greater; and reasonable attorney
fees and costs.

The criminal and civil penalties created for these crimes do not apply to:

e A provider of an interactive computer service, of an information service, or of a
communications service which provides the transmission, storage, or caching of electronic
communications or messages of others; another related telecommunications or commercial
mobile radio service; or content provided by another person;

e A law enforcement officer, or any local, state, federal, or military law enforcement agency
that disseminates a sexually explicit image in connection with the performances of his or her
duties;

e A person reporting unlawful activity; or

e A person participating in a hearing, trial, or other legal proceeding.

Additionally, the felony offenses created in this bill are ranked in the offense severity ranking
chart of the Criminal Punishment Code. The third degree felony offense of promoting an altered
sexual depiction created in s. 836.13, F.S., is ranked as a level 3 offense. The third degree felony
offenses of obtaining a sexually explicit image or possession of a sexually explicit image with
intent to promote created in s. 836.14, F.S., are ranked as a level 4 offense. The second degree
felony offense of promoting a sexually explicit image created in s. 836.14, F.S., is ranked as a
level 5 offense.

Sexual Cyberharassment

The bill amends s. 784.049, F.S., relating to sexual cyberharassment, to increase the minimum
monetary damages from $5,000 to $10,000 that a victim may receive as a result of a civil action.
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Child Sexual Abuse Material and Obscenity

The bill amends ss. 39.0138, 92.56, 92.561, 435.07, 775.0847, 827.071, 847.001, 847.0137,
847.0139, 847.002, 960.03, and 960.197, F.S., to replace the term “child pornography,” with
“child sexual abuse material.” Additionally, the bill further amends ss. 775.0847, 827.071, and
847.001, F.S., to expand this term to include any image that has been created, altered, adapted, or
modified by electronic, mechanical, or other means, to portray an identifiable minor engaged in
sexual conduct.

The bill provides that “identifiable minor” means a person:

e Who was a minor at the time the image was created, adapted, or modified, or whose image as
a minor was used in the creating, adapting, or modifying of the image; and

e Who is recognizable as an actual person by the person’s face, likeness, or other
distinguishing characteristic, such as a unique birthmark, or other recognizable feature.

This term may not be construed to require proof of the actual identity of the identifiable minor.

The bill further amends s. 827.071, F.S., to replace the phrase “any sexual conduct by a child,”
with the term “child sexual abuse material.” The term “child sexual abuse material,” includes
images depicting any sexual conduct by a child.

The bill amends s. 775.0847, F.S., to replace the term “movie” with “motion picture, film, video,
or computer-generated motion picture, film, or video,” for purposes of enhancing specified
offenses relating to child sexual abuse material or obscenity.

Additionally, the bill expands or adds multiple terms relating to child sexual abuse material or

obscenity throughout the Florida Statutes. Specifically the bill:

e Amends the terms “minor” and “child” in ss. 775.0847 and 847.001, F.S., to provide that
“minor” or “child” means any person, whose identity is known or unknown, younger than 18
years of age. The bill adds that definition of “minor” or “child” to s. 827.071, F.S.

e Amendss. 827.071, F.S., to expand the definition of “promote” and includes the new
expanded definition of “promote,” to s. 847.001, F.S. The bill provides “promote” means to
procure, manufacture, issue, sell, give, provide, lend, mail, deliver, transfer, transmit,
transmute, publish, distribute, circulate, disseminate, present, exhibit, send, post, share, or
advertise or to offer or agree to do the same.

e Expands the definition of “sexual conduct,” in ss. 775.0847, 827.071, and 847.001, F.S., to
include simulated lewd exhibition of the genitals.

Child-like Sex Dolls

The bill amends s. 847.011(5), F.S., relating to the possession of obscene, child-like sex dolls, to
provide that a law enforcement officer may arrest without a warrant any person who he or she
has probable cause to believe possesses a child-like sex doll.

Additionally, the bill provides conforming cross-references.

The bill is effective October 1, 2022.
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V. Constitutional Issues:
A. Municipality/County Mandates Restrictions:

This bill appears to be exempt from the requirements of Article VI, Section 18 of the
Florida Constitution because it is a criminal law.

B. Public Records/Open Meetings Issues:
None.

C. Trust Funds Restrictions:
None.

D. State Tax or Fee Increases:
None.

E. Other Constitutional Issues:

None identified.

V. Fiscal Impact Statement:

A. Tax/Fee Issues:
None.

B. Private Sector Impact:
None.

C. Government Sector Impact:

This bill likely has a positive indeterminate fiscal impact (unquantifiable increase in
prison beds and jail beds) on the Department of Corrections and local jails due to the
increased number of prison and jail beds needed for persons convicted of the crimes
created in the bill.

The bill creates a third degree felony for promoting an altered sexual depiction. The bill
also creates s. 836.14, F.S., to create two third degree felony offenses and one second
degree felony offense.

Additionally, the bill expands the definition of child sexual abuse material. Due to this
expansion, more people may be arrested and convicted under existing crimes for behavior
that is not prohibited under current law, but is prohibited under the bill.
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VI.

VII.

VIII.

Technical Deficiencies:

None.

Related Issues:

None.

Statutes Affected:

This bill substantially amends the following sections of the Florida Statutes: 775.0847, 784.049,
827.071, 847.001, 847.011, 847.0137, 921.0022, 960.03, 288.1254, and 847.0141.

This bill creates the following sections of the Florida Statutes: 836.13 and 836.14.

This bill makes conforming technical changes to the following sections of the Florida Statutes:
39.0138, 92.56, 92.561, 288.1254, 435.07, 456.074, 847.002, 847.01357, 847.0139, 847.0141,
948.06, and 960.197, F.S.

Additional Information:

A. Committee Substitute — Statement of Substantial Changes:
(Summarizing differences between the Committee Substitute and the prior version of the bill.)

CS by Criminal Justice on January 25, 2022:
The committee substitute:

Creates the third degree felony of promotion of an altered sexual depiction, and two
third degree felonies and one second degree felony for unlawfully obtaining,
possessing, or promoting a sexually explicit image which replaces, and targets the
same conduct as the crime created in the original bill.

Increases the amount of monetary damages a victim of sexual cyberharassment may
receive in a civil action, from $5,000 to $10,000.

Renames the crime of “child pornography” to “child sexual abuse material” and
expands the definition to include any image that has been created, altered, adapted, or
modified by electronic, mechanical, or other means, to portray an identifiable minor
engaged in sexual conduct.

Provides a definition of “identifiable minor,” that is consistent with the definition
under federal law.

Removes the previous definition of “digitization,” that was provided in the bill.
Replaces the term “movie” with “motion picture, film, video, or computer-generated
motion picture, film, or video,” for purposes of enhancing specified offenses relating
to child pornography or obscenity.

Includes an exception to the warrant requirement if the officer has probable cause to
believe a person possesses an obscene, child-like sex doll.
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B. Amendments:

None.

This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate.




[EY

O W 0 J o OB W N

Florida Senate - 2022 COMMITTEE AMENDMENT
Bill No. SB 1798

A 7=+

LEGISLATIVE ACTION
Senate . House
Comm: RCS
01/25/2022

The Committee on Criminal Justice (Book) recommended the

following:
Senate Amendment (with title amendment)

Delete everything after the enacting clause
and insert:

Section 1. Section 775.0847, Florida Statutes, is amended
to read:

775.0847 Possession or promotion of certain child sexual

abuse material images—ef—<chitd pornography; reclassification.—

(1) For purposes of this section:

(a) “Child” or “minor” means any person, whose identity is
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known or unknown, younger +ess than 18 years of age.

44

(b) “Child sexual abuse material” “Ehitd pornography

means:

1. Any image depicting a minor engaged in sexual conduct;

2. Any image that has been created, altered, adapted, or

modified by electronic, mechanical, or other means, to portray

an identifiable minor engaged in sexual conduct.

(c) “Identifiable minor” means a person:

1. Who was a minor at the time the image was created,

adapted, or modified, or whose image as a minor was used in the

creating, adapting, or modifying of the image; and

2. Who is recognizable as an actual person by the person’s

face, likeness, or other distinguishing characteristic, such as

a unique birthmark, or other recognizable feature.

The term may not be construed to require proof of the actual

identity of the identifiable minor.

(d){ey “Sadomasochistic abuse” means flagellation or
torture by or upon a person or the condition of being fettered,
bound, or otherwise physically restrained, for the purpose of
deriving sexual satisfaction, or satisfaction brought about as a
result of sadistic wviolence, from inflicting harm on another or
receiving such harm oneself.

(e)He “Sexual battery” means oral, anal, or vaginal
penetration by, or union with, the sexual organ of another or
the anal or vaginal penetration of another by any other object;
however, sexual battery does not include an act done for a bona

fide medical purpose.
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(f)H{er “Sexual bestiality” means any sexual act, actual or
simulated, between a person and an animal involving the sex
organ of the one and the mouth, anus, or vagina of the other.

(g) 45 “Sexual conduct” means actual or simulated sexual
intercourse, deviate sexual intercourse, sexual bestiality,

masturbation, or sadomasochistic abuse; actual or simulated lewd

exhibition of the genitals; actual physical contact with a
person’s clothed or unclothed genitals, pubic area, buttocks,
or, if such person is a female, breast with the intent to arouse
or gratify the sexual desire of either party; or any act or
conduct which constitutes sexual battery or simulates that
sexual battery is being or will be committed. A mother’s
breastfeeding of her baby does not under any circumstance
constitute “sexual conduct.”

(2) A violation of s. 827.071, s. 847.0135, s. 847.0137, or
s. 847.0138 shall be reclassified to the next higher degree as
provided in subsection (3) 1if:

(a) The offender possesses 10 or more images of any form of

1
child sexual abuse material ehitdporreography regardless of

content; and
(b) The content of at least one image contains one or more
of the following:
1. A child who is younger than the age of 5.
Sadomasochistic abuse involving a child.

2

3. Sexual battery involving a child.

4. Sexual bestiality involving a child.
5

Any motion picture, film, video, or computer-generated

motion picture, film, or video mewvie involving a child,

regardless of length and regardless of whether the motion
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picture, film, video, or computer-generated motion picture,

film, or video mewvie contains sound.

(3) (&) In the case of a felony of the third degree, the
offense is reclassified to a felony of the second degree.
(b) In the case of a felony of the second degree, the

offense is reclassified to a felony of the first degree.

For purposes of sentencing under chapter 921 and determining
incentive gain-time eligibility under chapter 944, a felony
offense that is reclassified under this section is ranked one
level above the ranking under s. 921.0022 or s. 921.0023 of the
offense committed.

Section 2. Paragraph (b) of subsection (5) of section
784.049, Florida Statutes, 1s amended to read:

784.049 Sexual cyberharassment.—

(5) An aggrieved person may initiate a civil action against
a person who violates this section to obtain all appropriate
relief in order to prevent or remedy a violation of this
section, including the following:

(b) Monetary damages to include $10,000 $55666 or actual
damages incurred as a result of a violation of this section,
whichever is greater.

Section 3. Section 827.071, Florida Statutes, is amended to
read:

827.071 Sexual performance by a child; child sexual abuse

material; penalties.—
(1) As used in this section, the following definitions
shall apply:

(a) “Child” or “minor” means any person, whose identity is
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known or unknown, younger than 18 years of age.

(b) “Child sexual abuse material” means:

1. Any image depicting a minor engaged in sexual conduct;

2. Any image that has been created, altered, adapted, or

modified by electronic, mechanical, or other means, to portray

an identifiable minor engaged in sexual conduct.

(c)Har “Deviate sexual intercourse” means sexual conduct
between persons not married to each other consisting of contact
between the penis and the anus, the mouth and the penis, or the
mouth and the wvulva.

(d) “Identifiable minor” means a person:

1. Who was a minor at the time the image was created,

adapted, or modified, or whose image as a minor was used in the

creating, adapting, or modifying of the image; and

2. Who is recognizable as an actual person by the person’s

face, likeness, or other distinguishing characteristic, such as

a unique birthmark, or other recognizable feature.

The term may not be construed to require proof of the actual

identity of the identifiable minor.

(e)Hbr “Intentionally view” means to deliberately,
purposefully, and voluntarily view. Proof of intentional viewing
requires establishing more than a single image, motion picture,
exhibition, show, image, data, computer depiction,
representation, or other presentation over any period of time.

(f)+{er “Performance” means any play, motion picture,

photograph, or dance or any other visual representation

exhibited before an audience.
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(g) 4 “Promote” means to procure, manufacture, issue,
sell, give, provide, lend, mail, deliver, transfer, transmit,
transmute, publish, distribute, circulate, disseminate, present,

exhibit, send, post, share, or advertise or to offer or agree to

do the same.

(h) ey “Sadomasochistic abuse” means flagellation or
torture by or upon a person, or the condition of being fettered,
bound, or otherwise physically restrained, for the purpose of
deriving sexual satisfaction from inflicting harm on another or
receiving such harm oneself.

(1)+H- “Sexual battery” means oral, anal, or vaginal
penetration by, or union with, the sexual organ of another or
the anal or vaginal penetration of another by any other object;
however, “sexual battery” does not include an act done for a
bona fide medical purpose.

(J)Hfer “Sexual bestiality” means any sexual act between a
person and an animal involving the sex organ of the one and the
mouth, anus, or vagina of the other.

(k)4 “Sexual conduct” means actual or simulated sexual

intercourse, deviate sexual intercourse, sexual bestiality,

masturbation, or sadomasochistic abuse; actual or simulated lewd

exhibition of the genitals; actual physical contact with a
person’s clothed or unclothed genitals, pubic area, buttocks,
or, if such person is a female, breast, with the intent to
arouse or gratify the sexual desire of either party; or any act
or conduct which constitutes sexual battery or simulates that
sexual battery is being or will be committed. A mother’s
breastfeeding of her baby does not under any circumstance

constitute “sexual conduct.”
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(1)) “Sexual performance” means any performance or part

thereof which includes sexual conduct by a child ef—Jdess—than—38

£ o
-

<

Fears—o
(m) 459 “Simulated” means the explicit depiction of conduct
set forth in paragraph (k) -8 which creates the appearance of
such conduct and which exhibits any uncovered portion of the
breasts, genitals, or buttocks.
(2) A person is guilty of the use of a child in a sexual

performance if, knowing the character and content thereof, he or

she employs, authorizes, or induces a child less—than—318—years
eofage to engage in a sexual performance or, being a parent,
legal guardian, or custodian of such child, consents to the

participation by such child in a sexual performance. A person

who Wheewer violates this subsection commits is—guitty—-of a
felony of the second degree, punishable as provided in s.
775.082, s. 775.083, or s. 775.084.

(3) A person 1is guilty of promoting a sexual performance by
a child when, knowing the character and content thereof, he or

she produces, directs, or promotes any performance which

includes sexual conduct by a child l‘ess—than3i8—years—of—age. A

o)

=z £
cy ©OT

H=

person who Wheewer violates this subsection commits is—gus
a felony of the second degree, punishable as provided in s.
775.082, s. 775.083, or s. 775.084.

(4) It is unlawful for any person to possess with the
intent to promote any photograph, motion picture, exhibition,
show, representation, or other presentation which, in whole or

in part, includes child sexual abuse material any sexgal—econduect
by—a—<hitd. The possession of three or more copies of such

photograph, motion picture, representation, or presentation is
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prima facie evidence of an intent to promote. A person who

Wheever violates this subsection commits is—guitty—ef a felony

of the second degree, punishable as provided in s. 775.082, s.
775.083, or s. 775.084.

(5) (a) It is unlawful for any person to knowingly possess,
control, or intentionally view a photograph, motion picture,
exhibition, show, representation, image, data, computer
depiction, or other presentation which, in whole or in part, he
or she knows to include child sexual abuse material any sexuat
econduetby—a—-ehitd. The possession, control, or intentional

viewing of each such photograph, motion picture, exhibition,

show, image, data, computer depiction, representation, or
presentation is a separate offense. If such photograph, motion
picture, exhibition, show, representation, image, data, computer
depiction, or other presentation includes child sexual abuse

material depicting sexwgal—eonduet—by more than one child, then
each such child in each such photograph, motion picture,

exhibition, show, representation, image, data, computer
depiction, or other presentation that is knowingly possessed,
controlled, or intentionally viewed is a separate offense. A
person who violates this paragraph subseetion commits a felony
of the third degree, punishable as provided in s. 775.082, s.
775.083, or s. 775.084.

(b) Paragraph (a) This—subseetion does not apply to any

material possessed, controlled, or intentionally viewed as part

of a law enforcement investigation.
(6) Prosecution of a amy person for an offense under this

section does shal+t not prohibit prosecution of that person in

this state for a violation of any other law of this state,
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including a law providing for greater penalties than prescribed
in this section or any other crime punishing the sexual
performance or the sexual exploitation of children.

Section 4. Section 836.13, Florida Statutes, 1is created to
read:

836.13 Promotion of an altered sexual depiction; prohibited

acts; penalties; applicability.—

(1) As used in this section, the term:

(a) “Altered sexual depiction” means any visual depiction

that, as a result of any type of digital, electronic,

mechanical, or other modification, alteration, or adaptation,

depicts a realistic version of an identifiable person:

1. With the nude body parts of another person as the nude

body parts of the identifiable person;

2. With computer-generated nude body parts as the nude body

parts of the identifiable person; or

3. Engaging in sexual conduct as defined in s. 847.001 in

which the identifiable person did not engage.

(b) “Identifiable person” means a person who is

recognizable as an actual person by the person’s face, likeness,

or other distinguishing characteristic, such as a unique

birthmark, or other recognizable feature.

(c) “Nude body parts” means the human male or female

genitals, pubic area, or buttocks with less than fully opaque

covering; or the female breast with less than a fully opaque

covering of any portion thereof below the top of the nipple; or

the depiction of covered male genitals in a discernibly turgid

state. The term does not under any circumstances include a

mother breastfeeding her baby.
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(d) “Promote” means to procure, manufacture, issue, sell,

give, provide, lend, mail, deliver, transfer, transmit,

transmute, publish, distribute, circulate, disseminate, present,

exhibit, send, post, share, or advertise or to offer or agree to

do the same.

(e) “Wisual depiction” includes, but is not limited to, a

photograph, picture, image, motion picture, film, video, or

representation, regardless of whether such photograph, picture,

image, motion picture, film, video, or representation was made,

modified, altered, adapted, or produced by digital, electronic,

mechanical, or other means.

(2) (a) A person who willfully and maliciously creates and

promotes any altered sexual depiction of an identifiable person,

without the consent of the identifiable person, commits a felony

of the third degree, punishable as provided in s. 775.082, s.
775.083, or s. 775.084.

(b) A person who willfully and maliciously promotes any

altered sexual depiction of an identifiable person, without the

consent of the identifiable person, and who knows or reasonably

should have known that such visual depiction was an altered

sexual depiction, commits a felony of the third degree,

punishable as provided in s. 775.082, s. 775.083, or s. 775.084.

(3) Every act, thing, or transaction prohibited by this

section constitutes a separate offense and is punishable as

such.

(4) The presence of a disclaimer within an altered sexual

depiction which notifies a viewer that the person or persons

depicted did not consent to or participate in the creation or

promotion of the material, or that the person or persons
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depicted did not actually perform the actions portrayed, is not

a defense and does not relieve a person of criminal liability

under this section.

(5) An aggrieved person may initiate a civil action against

a person who violates subsection (2) to obtain appropriate

relief in order to prevent or remedy a violation of subsection

(2), including all of the following:

(a) Injunctive relief.

(b) Monetary damages up to and including $10,000 or actual

damages incurred as a result of a violation of subsection (2),

whichever is greater.

(c) Reasonable attorney fees and costs.

(6) The criminal and civil penalties of this section do not

apply to:

(a) A provider of an interactive computer service as

defined in 47 U.S.C. s. 230(f), of an information service as

defined in 47 U.S.C. s. 153, or of a communications service as

defined in s. 202.11 which provides the transmission, storage,

or caching of electronic communications or messages of others;

another related telecommunications or commercial mobile radio

service; or content provided by another person;

(b) A law enforcement officer, as defined in s. 943.10, or

any local, state, federal, or military law enforcement agency

that promotes an altered sexual depiction in connection with the

performance of his or her duties as a law enforcement officer or

the duties of the law enforcement agency;

(c) A person reporting unlawful activity; or

(d) A person participating in a hearing, trial, or other

legal proceeding.
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(7) A violation of this section is committed within this

state if any conduct that is an element of the offense, or any

harm to the depicted person resulting from the offense, occurs

within this state.

Section 5. Section 836.14, Florida Statutes, 1s created to
read:

836.14 Unlawfully obtaining, possessing, or promoting a

sexually explicit image.—

(1) As used in this section, the term:

(a) “Identifiable person” has the same meaning as in s.

(b) “Promote” has the same meaning as in s. 836.13.

(c) “Sexually explicit image” means any image depicting

nudity as defined in s. 847.001 or a person engaging in sexual

conduct as defined in s. 847.001.

(2) A person who knowingly and unlawfully obtains a

sexually explicit image of an identifiable person with the

intent to promote such image commits a felony of the third

degree, punishable as provided in s. 775.082, s. 775.083, or s.
775.084.
(3) A person who willfully possesses with the intent to

promote for the purpose of pecuniary or any other type of

financial gain a sexually explicit image of an identifiable

person without that person’s consent commits a felony of the

third degree, punishable as provided in s. 775.082, s. 775.083,
or s. 775.084.

(4) A person who willfully promotes for the purpose of

pecuniary or any other financial gain a sexually explicit image

of an identifiable person without that person’s consent commits
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a felony of the second degree, punishable as provided in s.
775.082, s. 775.083, or s. 775.084.
(5) Every act, thing, or transaction prohibited by this

section constitutes a separate offense and is punishable as

such.

(6) An aggrieved person may initiate a civil action against

a person who violates this section to obtain all appropriate

relief in order to prevent or remedy a violation of this

section, including the following:

(a) Injunctive relief.

(b) Monetary damages to include $10,000 or actual damages

incurred as a result of a violation of this section, whichever

is greater.

(c) Reasonable attorney fees and costs.

(7) The criminal and civil penalties of this section do not

apply to:

(a) A provider of an interactive computer service as

defined in 47 U.S.C. s. 230(f), of an information service as

defined in 47 U.S.C. s. 153, or of a communications service as

defined in s. 202.11 which provides the transmission, storage,

or caching of electronic communications or messages of others;

another related telecommunications or commercial mobile radio

service; or content provided by another person;

(b) A law enforcement officer, as defined in s. 943.10, or

any local, state, federal, or military law enforcement agency

that disseminates a sexually explicit image in connection with

the performance of his or her duties as a law enforcement

officer or the duties of the law enforcement agency;

(c) A person reporting unlawful activity;
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(d) A person participating in a hearing, trial, or other

legal proceeding; or

(e) Sexually explicit images involving voluntary exposure

in a public or commercial setting.

(8) A violation of this section is committed within this

state if any conduct that is an element of the offense, or any

harm to the depicted individual resulting from the offense,

occurs within this state.

Section 6. Present subsections (7) through (11) and (12)
through (20) of section 847.001, Florida Statutes, are
redesignated as subsections (8) through (12) and (14) through
(22), respectively, new subsections (7) and (13) are added to
that section, and subsection (3) and present subsections (8),
(16), and (19) of that section are amended, to read:

847.001 Definitions.—As used in this chapter, the term:

\\ - 7

(3) “Child sexual abuse material”

means:

(a) Any image depicting a minor engaged in sexual conduct;

(b) Any image that has been created, altered, adapted, or

modified by electronic, mechanical, or other means, to portray

an identifiable minor engaged in sexual conduct.

(7) “Identifiable minor” means a person:

(a) Who was a minor at the time the image was created,

adapted, or modified, or whose image as a minor was used in the

creating, adapting, or modifying of the image; and

(b) Who is recognizable as an actual person by the person’s

face, likeness, or other distinguishing characteristic, such as

a unique birthmark, or other recognizable feature.
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The term may not be construed to require proof of the actual

identity of the identifiable minor.

(9)48)> “Minor” or “child” means any person, whose identity

is known or unknown, younger than uwrder—the—age—of 18 years of

age.

(13) “Promote” means to procure, manufacture, issue, sell,

give, provide, lend, mail, deliver, transfer, transmit,

transmute, publish, distribute, circulate, disseminate, present,

exhibit, send, post, share, or advertise or to offer or agree to

do the same.

(18)4+6)> “Sexual conduct” means actual or simulated sexual

intercourse, deviate sexual intercourse, sexual bestiality,

masturbation, or sadomasochistic abuse; actual or simulated lewd

exhibition of the genitals; actual physical contact with a
person’s clothed or unclothed genitals, pubic area, buttocks,
or, if such person is a female, breast with the intent to arouse
or gratify the sexual desire of either party; or any act or
conduct which constitutes sexual battery or simulates that
sexual battery is being or will be committed. A mother’s
breastfeeding of her baby does not under any circumstance
constitute “sexual conduct.”

(21)4+9y “Simulated” means the explicit depiction of

conduct described in subsection (18) «36) which creates the
appearance of such conduct and which exhibits any uncovered
portion of the breasts, genitals, or buttocks.

Section 7. Subsection (5) of section 847.011, Florida
Statutes, is amended to read:

847.011 Prohibition of certain acts in connection with
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obscene, lewd, etc., materials; penalty.—

(5) (a)l. A person may not knowingly sell, lend, give away,
distribute, transmit, show, or transmute; offer to sell, lend,
give away, distribute, transmit, show, or transmute; have in his
or her possession, custody, or control with the intent to sell,
lend, give away, distribute, transmit, show, or transmute; or
advertise in any manner an obscene, child-like sex doll.

2.a. Except as provided in sub-subparagraph b., a person
who violates this paragraph commits a felony of the third
degree, punishable as provided in s. 775.082, s. 775.083, or s.
775.084.

b. A person who is convicted of violating this paragraph a
second or subsequent time commits a felony of the second degree,
punishable as provided in s. 775.082, s. 775.083, or s. 775.084.

(b)1. Except as provided in subparagraph 2., a person who
knowingly has in his or her possession, custody, or control an
obscene, child-like sex doll commits a misdemeanor of the first
degree, punishable as provided in s. 775.082 or s. 775.083.

2. A person who is convicted of violating this paragraph a
second or subsequent time commits a felony of the third degree,
punishable as provided in s. 775.082 or s. 775.083.

(c)l1. A law enforcement officer may arrest without a

warrant any person who he or she has probable cause to believe

has violated paragraph (b).

2. Upon proper affidavits being made, a search warrant may

be issued to further investigate a violation of paragraph (b),

including to search a private dwelling.

Section 8. Subsections (1) through (4) of section 847.0137,

Florida Statutes, are amended to read:
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847.0137 Transmission of pornography by electronic device
or equipment prohibited; penalties.—

(1) As used in this section, the term Ee

i

] oo =
— 5SS Tt

arere
4> “transmit” means the act of sending and causing to be

delivered, including the act of providing access for receiving

and causing to be delivered, any image, information, or data

B
[0)]
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or—ptaees over or through any medium, including the Internet or

an interconnected network, by use of any electronic equipment or

other device.

(2) Notwithstanding ss. 847.012 and 847.0133, any person in
this state who knew or reasonably should have known that he or
she was transmitting child sexual abuse material ehiid

perrography, as defined in s. 847.001, to another person in this

state or in another jurisdiction commits a felony of the third
degree, punishable as provided in s. 775.082, s. 775.083, or s.
775.084.

(3) Notwithstanding ss. 847.012 and 847.0133, any person in
any jurisdiction other than this state who knew or reasonably
should have known that he or she was transmitting child sexual
abuse material ehild—peorneography, as defined in s. 847.001, to
any person in this state commits a felony of the third degree,
punishable as provided in s. 775.082, s. 775.083, or s. 775.084.

(4) This section shall not be construed to prohibit
prosecution of a person in this state or another jurisdiction
for a violation of any law of this state, including a law

providing for greater penalties than prescribed in this section,
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for the transmission of child sexual abuse material ehitd

peornography, as defined in s. 847.001, to any person in this

state.

The provisions of this section do not apply to subscription-
based transmissions such as list servers.

Section 9. Paragraphs (c), (d), and (e) of subsection (3)
of section 921.0022, Florida Statutes, are amended to read:

921.0022 Criminal Punishment Code; offense severity ranking

chart.—
(3) OFFENSE SEVERITY RANKING CHART
(c) LEVEL 3
Florida Felony
Statute Degree Description
119.10(2) (b) 3rd Unlawful use of
confidential information
from police reports.
316.066 3rd Unlawfully obtaining or
(3) (b)-(d) using confidential crash
reports.
316.193(2) (b) 3rd Felony DUI, 3rd
conviction.
316.1935(2) 3rd Fleeing or attempting to

elude law enforcement
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officer in patrol vehicle

with siren and lights

activated.

492

319.30(4) 3rd Possession by junkyard of
motor vehicle with
identification number
plate removed.

493

319.33(1) (a) 3rd Alter or forge any
certificate of title to a
motor vehicle or mobile
home.

494

319.33(1) (c) 3rd Procure or pass title on
stolen vehicle.

495

319.33(4) 3rd With intent to defraud,
possess, sell, etc., a
blank, forged, or
unlawfully obtained title
or registration.

496

327.35(2) (b) 3rd Felony BUI.

497

328.05(2) 3rd Possess, sell, or
counterfeit fictitious,
stolen, or fraudulent

titles or bills of sale of
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vessels.
498
328.07(4) 3rd Manufacture, exchange, or
possess vessel with
counterfeit or wrong ID
number.
499
376.302(5) 3rd Fraud related to
reimbursement for cleanup
expenses under the Inland
Protection Trust Fund.
500
379.2431 3rd Taking, disturbing,

(1) (e) 5. mutilating, destroying,
causing to be destroyed,
transferring, selling,
offering to sell,
molesting, or harassing
marine turtles, marine
turtle eggs, or marine
turtle nests in violation
of the Marine Turtle
Protection Act.

501
379.2431 3rd Possessing any marine

(1) (e) 6. turtle species or

hatchling, or parts

thereof, or the nest of

any marine turtle species
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described in the Marine

Turtle Protection Act.

379.2431 3rd Soliciting to commit or
(1) (e) 7. conspiring to commit a
violation of the Marine

Turtle Protection Act.

400.9935(4) (a) 3rd Operating a clinic, or
or (b) offering services
requiring licensure,

without a license.

400.9935(4) (e) 3rd Filing a false license
application or other
required information or
failing to report

information.

440.1051(3) 3rd False report of workers’
compensation fraud or
retaliation for making

such a report.

501.001(2) (b) 2nd Tampers with a consumer
product or the container
using materially
false/misleading

information.
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624.401 (4) (a) 3rd Transacting insurance

507

without a certificate of

authority.

508

624.401(4) (b) 1. 3rd Transacting insurance
without a certificate of
authority; premium
collected less than
$20,000.

509

626.902 (1) (a) & 3rd Representing an

(b) unauthorized insurer.

510

697.08 3rd Equity skimming.

511

790.15(3) 3rd Person directs another to
discharge firearm from a
vehicle.

512

806.10(1) 3rd Maliciously injure,
destroy, or interfere with
vehicles or equipment used
in firefighting.

513

8060.10(2) 3rd Interferes with or
assaults firefighter in
performance of duty.

514
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810.09(2) (c) 3rd Trespass on property other
than structure or
conveyance armed with
firearm or dangerous
weapon.

515

812.014(2) (c)2. 3rd Grand theft; $5,000 or
more but less than
$10,000.

516

812.0145(2) (c) 3rd Theft from person 65 years
of age or older; $300 or
more but less than
$10,000.

517

812.015(8) (b) 3rd Retail theft with intent
to sell; conspires with
others.

518

812.081(2) 3rd Theft of a trade secret.

519

815.04 (5) (b) 2nd Computer offense devised
to defraud or obtain
property.

520

817.034 (4) (a) 3. 3rd Engages in scheme to
defraud (Florida
Communications Fraud Act),

property valued at less
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than $20,000.

521

817.233 3rd Burning to defraud
insurer.

522

817.234 3rd Unlawful solicitation of

(8) (b) & (c) persons involved in motor

vehicle accidents.

523

817.234(11) (a) 3rd Insurance fraud; property
value less than $20,000.

524

817.236 3rd Filing a false motor
vehicle insurance
application.

525

817.2361 3rd Creating, marketing, or
presenting a false or
fraudulent motor vehicle
insurance card.

526

817.413(2) 3rd Sale of used goods of
$1,000 or more as new.

527

817.49(2) (b) 1. 3rd Willful making of a false
report of a crime causing
great bodily harm,
permanent disfigurement,

or permanent disability.
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831.28(2) (a) 3rd Counterfeiting a payment

528

instrument with intent to

defraud or possessing a

counterfeit payment

instrument with intent to

defraud.

529

831.29 2nd Possession of instruments
for counterfeiting driver
licenses or identification
cards.

530

836.13(2) (b) 3rd Person who promotes an

altered sexually explicit

depiction of an

identifiable person

without consent.

531

838.021(3) (b) 3rd Threatens unlawful harm to
public servant.

532

843.19 2nd Injure, disable, or kill
police, fire, or SAR
canine or police horse.

533

860.15(3) 3rd Overcharging for repairs
and parts.

534
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535

870.01(4)
536

893.13(1) (a)2.
537

893.13(1) (d) 2.
538

893.13 (1) (f) 2.
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3rd

3rd

3rd

2nd

2nd

Riot.

Inciting a riot.

Sell, manufacture, or

deliver cannabis (or other
s. 893.03(1) (c), (2)(c)1l.,

(2) (c)2., (2)(c)3.,
(2) (c)6., (2)(c)7.,
(2) (c)8., (2)(c)9.,
(2) (¢)10., (3), or (4)
drugs) .

Sell, manufacture, or

deliver s. 893.03(1) (¢),

(2) (c)1., (2)(c)2.,
(2) (¢)3., (2)(c)6.,
(2) (¢)7., (2)(c)8.,
(2) (¢)9., (2)(c)10., (3),
or (4) drugs within 1,000

feet of university.

Sell, manufacture, or

deliver s. 893.03(1) (c¢),

(2) (c)1., (2)
(2) (c)3., (2)
(2) () 7., (2)
(2) (c)9 (2) - (3),
(4) drugs within 1,000

L4

or
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893.13(4) (c)

893.13(6) (a)

893.13(7) (a) 8.

893.13(7) (a)9.

893.13(7) (a)10.

893.13(7) (a)1l.
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3rd

3rd

3rd

3rd

3rd

3rd

feet of public housing
facility.

Use or hire of minor;
deliver to minor other

controlled substances.

Possession of any
controlled substance other
than felony possession of

cannabis.

Withhold information from
practitioner regarding
previous receipt of or
prescription for a

controlled substance.

Obtain or attempt to
obtain controlled
substance by fraud,
forgery,

misrepresentation, etc.
Affix false or forged
label to package of

controlled substance.

Furnish false or
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fraudulent material
information on any
document or record
required by chapter 893.
545
893.13(8) (a)1l. 3rd Knowingly assist a
patient, other person, or
owner of an animal in
obtaining a controlled
substance through
deceptive, untrue, or
fraudulent representations
in or related to the
practitioner’s practice.
546
893.13(8) (a) 2. 3rd Employ a trick or scheme
in the practitioner’s
practice to assist a
patient, other person, or
owner of an animal in
obtaining a controlled
substance.
547
893.13(8) (a) 3. 3rd Knowingly write a
prescription for a
controlled substance for a
fictitious person.
548
893.13(8) (a)4. 3rd Write a prescription for a
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553
554
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557
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controlled substance for a
patient, other person, or
an animal i1if the sole
purpose of writing the
prescription is a monetary
benefit for the

practitioner.

918.13 (1) (a) 3rd Alter, destroy, or conceal

investigation evidence.

944 .47 3rd Introduce contraband to
(1) (a)l. & 2. correctional facility.
944 .47 (1) (c) 2nd Possess contraband while

upon the grounds of a

correctional institution.

985.721 3rd Escapes from a juvenile
facility (secure detention

or residential commitment

facility).
(d) LEVEL 4
Florida Felony
Statute Degree Description
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316.1935(3) (a) 2nd Driving at high speed
or with wanton
disregard for safety
while fleeing or
attempting to elude law
enforcement officer who
is in a patrol wvehicle
with siren and lights
activated.

558

499.0051 (1) 3rd Failure to maintain or
deliver transaction
history, transaction
information, or
transaction statements.

559

499.0051 (5) 2nd Knowing sale or
delivery, or possession
with intent to sell,
contraband prescription
drugs.

560

517.07(1) 3rd Failure to register
securities.

561

517.12(1) 3rd Failure of dealer,
associated person, or
issuer of securities to

register.
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784.07(2) (b) 3rd Battery of law

enforcement officer,

562

firefighter, etc.

563

784.074 (1) (c) 3rd Battery of sexually
violent predators
facility staff.

564

784.075 3rd Battery on detention or
commitment facility
staff.

565

784.078 3rd Battery of facility
employee by throwing,
tossing, or expelling
certain fluids or
materials.

566

784.08(2) (c) 3rd Battery on a person 65
years of age or older.

567

784.081 (3) 3rd Battery on specified
official or employee.

568

784.082 (3) 3rd Battery by detained
person on visitor or
other detainee.

569
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784.083(3) 3rd Battery on code
inspector.

570

784.085 3rd Battery of child by
throwing, tossing,
projecting, or
expelling certain
fluids or materials.

571

787.03(1) 3rd Interference with
custody; wrongly takes
minor from appointed
guardian.

572

787.04(2) 3rd Take, entice, or remove
child beyond state
limits with criminal
intent pending custody
proceedings.

573

787.04(3) 3rd Carrying child beyond
state lines with
criminal intent to
avoid producing child
at custody hearing or
delivering to
designated person.

574

787.07 3rd Human smuggling.
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790.115(1) 3rd Exhibiting firearm or

575

weapon within 1,000
feet of a school.
576
790.115(2) (b) 3rd Possessing electric
weapon or device,
destructive device, or
other weapon on school
property.
577
790.115(2) (¢) 3rd Possessing firearm on
school property.
578
800.04(7) (c) 3rd Lewd or lascivious
exhibition; offender
less than 18 years.
579
806.135 2nd Destroying or
demolishing a memorial
or historic property.
580
810.02 (4) (a) 3rd Burglary, or attempted
burglary, of an
unoccupied structure;
unarmed; no assault or
battery.
581
810.02(4) (b) 3rd Burglary, or attempted
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810.06

810.08(2) (c)

812.014(2) (c) 3.

812.014
(2) (c)4.-10.

812.0195(2)

817.505(4) (a)

817.563 (1)
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burglary, of an
unoccupied conveyance;

unarmed; no assault or

battery.

3rd Burglary; possession of
tools.

3rd Trespass on property,

armed with firearm or

dangerous weapon.

3rd Grand theft, 3rd degree
$10,000 or more but
less than $20,000.

3rd Grand theft, 3rd
degree; specified

items.

3rd Dealing in stolen
property by use of the
Internet; property

stolen $300 or more.

3rd Patient brokering.

3rd Sell or deliver

substance other than
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controlled substance

agreed upon, excluding

s. 893.03(5) drugs.

589

817.568(2) (a) 3rd Fraudulent use of
personal identification
information.

590

817.625(2) (a) 3rd Fraudulent use of
scanning device,
skimming device, or
reencoder.

591

817.625(2) (c) 3rd Possess, sell, or
deliver skimming
device.

592

828.125 (1) 2nd Kill, maim, or cause
great bodily harm or
permanent breeding
disability to any
registered horse or
cattle.

593

836.13(2) (a) 3rd Person who creates and

promotes an altered

sexual depiction of an

identifiable person

without consent.
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836.14(2) 3rd Person who obtains a

594

sexually explicit image

of an identifiable

person with certain

intent.
595

836.14(3) 3rd Person who possesses

with intent to promote

for a certain purpose a

sexually explicit image

of an identifiable

person without consent.

596

837.02(1) 3rd Perjury in official
proceedings.

597

837.021 (1) 3rd Make contradictory
statements in official
proceedings.

598

838.022 3rd Official misconduct.

599

839.13(2) (a) 3rd Falsifying records of
an individual in the
care and custody of a
state agency.

600

839.13(2) (c) 3rd Falsifying records of
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the Department of
Children and Families.
601
843.021 3rd Possession of a
concealed handcuff key
by a person in custody.
602
843.025 3rd Deprive law
enforcement,
correctional, or
correctional probation
officer of means of
protection or
communication.
603
843.15(1) (a) 3rd Failure to appear while
on bail for felony
(bond estreature or
bond jumping) .
604
847.0135(5) (c) 3rd Lewd or lascivious
exhibition using
computer; offender less
than 18 years.
605
870.01(3) 2nd Aggravated rioting.
606
870.01(5) 2nd Aggravated inciting a

riot.
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874.05(1) (a) 3rd Encouraging or

607

recruiting another to

join a criminal gang.

608

893.13(2) (a)1l. 2nd Purchase of cocaine (or
other s. 893.03(1) (a),
(b), or (d), (2)(a),
(2) (b), or (2) (c)5.
drugs) .

609

914.14 (2) 3rd Witnesses accepting
bribes.

610

914.22 (1) 3rd Force, threaten, etc.,
witness, victim, or
informant.

611

914.23(2) 3rd Retaliation against a
witness, victim, or
informant, no bodily
injury.

612

916.1085 3rd Introduction of

(2) (c) 1. specified contraband

into certain DCF
facilities.

613

918.12 3rd Tampering with jurors.
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934.215

944 .47 (1) (a) 6.

951.22(1) (h),
(3) & (k)

(e) LEVEL 5

Florida
Statute
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3rd Use of two-way
communications device
to facilitate

commission of a crime.

3rd Introduction of
contraband (cellular
telephone or other
portable communication
device) into
correctional

institution.

3rd Intoxicating drug,
instrumentality or
other device to aid
escape, or cellular
telephone or other
portable communication
device introduced into
county detention

facility.

Felony

Degree Description
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316.027(2) (a) 3rd Accidents involving

621

personal injuries other
than serious bodily
injury, failure to stop;
leaving scene.
622
316.1935(4) (a) 2nd Aggravated fleeing or
eluding.
623
316.80(2) 2nd Unlawful conveyance of
fuel; obtaining fuel
fraudulently.
624
322.34(6) 3rd Careless operation of
motor vehicle with
suspended license,
resulting in death or
serious bodily injury.
625
327.30(5) 3rd Vessel accidents
involving personal
injury; leaving scene.
626
379.365(2) (c) 1. 3rd Violation of rules
relating to: willful
molestation of stone
crab traps, lines, or

buoys; illegal
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bartering, trading, or
sale, conspiring or
aiding in such barter,
trade, or sale, or
supplying, agreeing to
supply, aiding in
supplying, or giving
away stone crab trap
tags or certificates;
making, altering,
forging, counterfeiting,
or reproducing stone
crab trap tags;
possession of forged,
counterfeit, or
imitation stone crab
trap tags; and engaging
in the commercial
harvest of stone crabs
while license is

suspended or revoked.

627
379.367(4) 3rd Willful molestation of a
commercial harvester’s
spiny lobster trap,
line, or buoy.
628

379.407 (5) (b) 3. 3rd Possession of 100 or

more undersized spiny
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381.0041(11) (b)

440.10(1) (9)

440.105(5)

440.381(2)

624.401 (4) (b) 2.
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3rd

2nd

2nd

3rd

2nd

Page 42 of 65

lobsters.

Donate blood, plasma, or
organs knowing HIV

positive.

Failure to obtain
workers’ compensation

coverage.

Unlawful solicitation
for the purpose of
making workers’

compensation claims.

Submission of false,
misleading, or
incomplete information
with the purpose of
avoiding or reducing
workers’ compensation

premiums.

Transacting insurance

without a certificate or
authority;
collected $20,000 or

premium

more but less than
$100,000.
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626.902 (1) (c) 2nd Representing an

634

unauthorized insurer;

repeat offender.

635

790.01(2) 3rd Carrying a concealed
firearm.

636

790.162 2nd Threat to throw or
discharge destructive
device.

637

790.163 (1) 2nd False report of bomb,
explosive, weapon of
mass destruction, or use
of firearms in violent
manner.

638

790.221(1) 2nd Possession of short-
barreled shotgun or
machine gun.

639

790.23 2nd Felons in possession of
firearms, ammunition, or
electronic weapons or
devices.

640

796.05(1) 2nd Live on earnings of a

prostitute; 1lst offense.
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800.04 (0) (c) 3rd Lewd or lascivious

641

conduct; offender less
than 18 years of age.
642
800.04(7) (b) 2nd Lewd or lascivious
exhibition; offender 18
years of age or older.
643
806.111 (1) 3rd Possess, manufacture, or
dispense fire bomb with
intent to damage any
structure or property.
644
812.0145(2) (b) 2nd Theft from person 65
years of age or older;
$10,000 or more but less
than $50,000.
645
812.015 3rd Retail theft; property
(8) (a) & (c)-(e) stolen is valued at $750
or more and one Or more
specified acts.
646
812.019(1) 2nd Stolen property; dealing
in or trafficking in.
647
812.081 (3) 2nd Trafficking in trade

secrets.
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812.131(2) (b) 3rd Robbery by sudden

648

snatching.

649

812.16(2) 3rd Owning, operating, or
conducting a chop shop.

650

817.034(4) (a)2. 2nd Communications fraud,
value $20,000 to
$50,000.

651

817.234 (11) (b) 2nd Insurance fraud;
property value $20,000
or more but less than
$100,000.

652

817.2341 (1), 3rd Filing false financial

(2) (a) & (3) (a) statements, making false

entries of material fact
or false statements
regarding property
values relating to the
solvency of an insuring
entity.

653

817.568(2) (b) 2nd Fraudulent use of
personal identification
information; value of

benefit, services
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received, payment

avoided, or amount of

injury or fraud, $5,000

or more or use of

personal identification

information of 10 or

more persons.

654

817.611(2) (a) 2nd Traffic in or possess 5
to 14 counterfeit credit
cards or related
documents.

655

817.625(2) (b) 2nd Second or subsequent
fraudulent use of
scanning device,
skimming device, or
reencoder.

656

825.1025(4) 3rd Lewd or lascivious
exhibition in the
presence of an elderly
person or disabled
adult.

657

827.071(4) 2nd Possess with intent to
promote any photographic
material, motion

picture, etc., which
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includes child sexual

abuse material sexwvat
conduet—by—a—echitd.

658

827.071(5) 3rd Possess, control, or
intentionally view any
photographic material,
motion picture, etc.,
which includes child

sexual abuse material

sexgat—econduct by —=

ehild.

659

828.12(2) 3rd Tortures any animal with
intent to inflict
intense pain, serious
physical injury, or
death.

660

836.14(4) 2nd Person who promotes for

a certain purpose a

sexually explicit image

of an identifiable

person without consent.

661

839.13(2) (b) 2nd Falsifying records of an
individual in the care
and custody of a state

agency involving great
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843.01

847.0135(5) (b)

847.0137
(2) & (3)

847.0138
(2) & (3)

874.05(1) (b)

874.05(2) (a)
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3rd

2nd

3rd

3rd

2nd

2nd

Page 48 of 65

bodily harm or death.

Resist officer with
violence to person;
resist arrest with

violence.

Lewd or lascivious
exhibition using
computer; offender 18

years or older.

Transmission of
pornography by
electronic device or

equipment.

Transmission of material

harmful to minors to a
minor by electronic

device or equipment.

Encouraging or

recruiting another to
join a criminal gang;
second or subsequent

offense.

Encouraging or
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recruiting person under
13 years of age to join

a criminal gang.

893.13(1) (a)1l. 2nd Sell, manufacture, or
deliver cocaine (or
other s. 893.03(1) (a),
(1) (b), (1) (d), (2)(a),
(2) (b), or (2)(c)5.
drugs) .

893.13(1) (c)2. 2nd Sell, manufacture, or

deliver cannabis (or

(2) (c)1., (2)(c)2.,
(2) (c)3., (2)(c)6.,
(2) (c)7., (2)(c)8.,
(2) (¢)9., (2)(c)10.,
(3), or (4) drugs)

within 1,000 feet of a
child care facility,
school, or state,
county, or municipal
park or publicly owned
recreational facility or

community center.

893.13 (1) (d) 1. 1st Sell, manufacture, or

deliver cocaine (or
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other s. 893.03(1) (a),
(1) (b), (1) (d), (2)(a),
(2) (b), or (2) (c)5.
drugs) within 1,000 feet
of university.
671
893.13(1) (e) 2. 2nd Sell, manufacture, or
deliver cannabis or
other drug prohibited
under s. 893.03(1) (c),

)10.,
, or (4) within 1,000
feet of property used
for religious services
or a specified business
site.
672
893.13(1) (f)1. 1st Sell, manufacture, or
deliver cocaine (or
other s. 893.03(1) (a),
(1) (b) (1) (d), or
(2) (a) (2) (b), or
(2) (c
1,000 feet of public

14
14
)5. drugs) within

housing facility.

673
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893.13(4) (b) 2nd Use or hire of minor;
deliver to minor other

controlled substance.

893.1351(1) 3rd Ownership, lease, or
rental for trafficking
in or manufacturing of

controlled substance.

Section 10. Paragraph (e) of subsection (3) and subsection
(10) of section 960.03, Florida Statutes, are amended to read:

960.03 Definitions; ss. 960.01-960.28.—As used in ss.
960.01-960.28, unless the context otherwise requires, the term:

(3) “Crime” means:

(e) A violation of s. 827.071, s. 847.0135, s. 847.0137, or
s. 847.0138, related to online sexual exploitation and child

sexual abuse material ehitdpornography.

(10) “Identified victim of child sexual abuse material

ehildpornography” means any person who, while under the age of
18, is depicted in any image or movie of child sexual abuse

material ehild—pornography and who is identified through a
report generated by a law enforcement agency and provided to the
National Center for Missing and Exploited Children’s Child
Victim Identification Program.

Section 11. Paragraph (j) of subsection (1) of section
288.1254, Florida Statutes, is amended to read:

288.1254 Entertainment industry financial incentive

program.—
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(1) DEFINITIONS.—As used in this section, the term:

(7) “Qualified production” means a production in this state
meeting the requirements of this section. The term does not
include a production:

1. In which, for the first 2 years of the incentive
program, less than 50 percent, and thereafter, less than 60
percent, of the positions that make up its production cast and
below-the-line production crew, or, in the case of digital media
projects, less than 75 percent of such positions, are filled by
legal residents of this state, whose residency is demonstrated
by a valid Florida driver license or other state-issued
identification confirming residency, or students enrolled full-
time in a film-and-entertainment-related course of study at an
institution of higher education in this state; or

2. That contains obscene content as defined in s. 847.001

5+—847+003+316y.
Section 12. Subsection (1) of section 847.0141, Florida

Statutes, is amended to read:

847.0141 Sexting; prohibited acts; penalties.—

(1) A minor commits the offense of sexting if he or she
knowingly:

(a) Uses a computer, or any other device capable of
electronic data transmission or distribution, to transmit or
distribute to another minor any photograph or video of any
person which depicts nudity, as defined in s. 847.001 s+
8470639y, and is harmful to minors, as defined in s. 847.001
5—847-001{6).

(b) Possesses a photograph or video of any person that was

transmitted or distributed by another minor which depicts
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847.001 s5+—847-661+%,
847.001 s+—847+0BHB3+{6)r. A minor does
this paragraph if all of the following apply:

and is harmful

s defined in s.

minor did not solicit the photograph or wvideo.
minor took reasonable steps to report the photograph
the minor’s legal guardian or to a school or law
official.
minor did not transmit or distribute the photograph
a third party.

13. (3)

amended to read:

Subsection of section 39.0138, Florida

Criminal history and other records checks; limit on
a child.—

department may not place a child with a person
parent i1f the criminal history records check

the person has been convicted of any felony that
any of the following categories:

1d abuse,

abandonment, or neglect;

Domestic violence;

1d sexual abuse material Ehild—permegraphy or other

felony in wh
(d)
violence, ot
adult was th
arrest with
Section

Statutes, is

Homicide,

ich a child was a victim of the offense; or

sexual battery, or other felony involving
her than felony assault or felony battery when an
e victim of the assault or battery, or resisting
violence.

14. (3)

amended to read:

Subsection of section 92.56, Florida

92.56 Judicial proceedings and court records involving

sexual offen

1/24/2022 9:

ses and human trafficking.—
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(3) The state may use a pseudonym instead of the victim’s
name to designate the victim of a crime described in s.
787.06(3)(a)l., (c)l., or (e)l., in s. 787.06(3) (b), (d), (£),
or (g), or in chapter 794 or chapter 800, or of child abuse,
aggravated child abuse, or sexual performance by a child as
described in chapter 827, or any crime involving the production,
possession, or promotion of child sexual abuse material ehitd
peorrography as described in chapter 847, in all court records

and records of court proceedings, both civil and criminal.

Section 15. Section 92.561, Florida Statutes, is amended to
read:

92.561 Prohibition on reproduction of child sexual abuse

material ehildpernography.—
(1) In a criminal proceeding, any property or material that
portrays sexual performance by a child as defined in s. 827.071,

or constitutes child sexual abuse material ehild—Ppeorrography as

defined in s. 847.001, must remain secured or locked in the
care, custody, and control of a law enforcement agency, the
state attorney, or the court.

(2) Notwithstanding any law or rule of court, a court shall
deny, in a criminal proceeding, any request by the defendant to
copy, photograph, duplicate, or otherwise reproduce any property
or material that portrays sexual performance by a child or

constitutes child sexual abuse material ehildpeorrography SO

long as the state attorney makes the property or material
reasonably available to the defendant.

(3) For purposes of this section, property or material is
deemed to be reasonably available to the defendant if the state

attorney provides ample opportunity at a designated facility for
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the inspection, viewing, and examination of the property or
material that portrays sexual performance by a child or
constitutes child sexual abuse material ehitd—peormography by the

defendant, his or her attorney, or any individual whom the

defendant uses as an expert during the discovery process or at a
court proceeding.

Section 16. Paragraph (c) of subsection (4) of section
435.07, Florida Statutes, 1s amended to read:

435.07 Exemptions from disqualification.—Unless otherwise
provided by law, the provisions of this section apply to
exemptions from disqualification for disqualifying offenses
revealed pursuant to background screenings required under this
chapter, regardless of whether those disqualifying offenses are
listed in this chapter or other laws.

(4)

(c) Disqualification from employment under this chapter may
not be removed from, and an exemption may not be granted to, any
current or prospective child care personnel, as defined in s.
402.302(3), and such a person is disqualified from employment as
child care personnel, regardless of any previous exemptions from
disqualification, if the person has been registered as a sex
offender as described in 42 U.S.C. s. 9858f(c) (1) (C) or has been
arrested for and is awaiting final disposition of, has been
convicted or found guilty of, or entered a plea of guilty or
nolo contendere to, regardless of adjudication, or has been
adjudicated delinquent and the record has not been sealed or
expunged for, any offense prohibited under any of the following
provisions of state law or a similar law of another

jurisdiction:
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812 1. A felony offense prohibited under any of the following
813 statutes:
814 a. Chapter 741, relating to domestic violence.
815 b. Section 782.04, relating to murder.
816 c. Section 782.07, relating to manslaughter, aggravated

817 manslaughter of an elderly person or disabled adult, aggravated
818 manslaughter of a child, or aggravated manslaughter of an
819 officer, a firefighter, an emergency medical technician, or a

820 |paramedic.

821 d. Section 784.021, relating to aggravated assault.

822 e. Section 784.045, relating to aggravated battery.

823 f. Section 787.01, relating to kidnapping.

824 g. Section 787.025, relating to luring or enticing a child.
825 h. Section 787.04(2), relating to leading, taking,

826 |enticing, or removing a minor beyond the state limits, or

827 concealing the location of a minor, with criminal intent pending
828 custody proceedings.

829 i. Section 787.04(3), relating to leading, taking,

830 enticing, or removing a minor beyond the state limits, or

831 concealing the location of a minor, with criminal intent pending
832 dependency proceedings or proceedings concerning alleged abuse
833 or neglect of a minor.

834 J. Section 794.011, relating to sexual battery.

835 k. Former s. 794.041, relating to sexual activity with or
836 solicitation of a child by a person in familial or custodial

837 authority.

838 1. Section 794.05, relating to unlawful sexual activity

839 |with certain minors.

840 m. Section 794.08, relating to female genital mutilation.
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806.01, relating to arson.
826.04, relating to incest.
827.03, relating to child abuse, aggravated
neglect of a child.
827.04, relating to contributing to the

delingquency or dependency of a child.

r. Section 827.071, relating to sexual performance by a
child.

s. Chapter 847, relating to child sexual abuse material
ehitd—peoraography.

t. Chapter 893, relating to a drug abuse prevention and

control offense,
5 years.
u. Section

juvenile Jjustice

if that offense was committed in the preceding

985.701, relating to sexual misconduct in

programs.

2. A misdemeanor offense prohibited under any of the

following statutes:

a. Section
the offense was
b. Section

c. Chapter

784.03, relating to battery, if the victim of
a minor.
787.025,

847,

relating to luring or enticing a child.

relating to child sexual abuse material

cehitd—pornography.

3. A criminal act committed in another state or under

federal law which,

if committed in this state, constitutes an

offense prohibited under any statute listed in subparagraph 1.

or subparagraph
Section 17.
456.074,

456.074 Certain health care practitioners;

1/24/2022 9:13:1

Florida Statutes,

2.

Paragraph (z) of subsection (5) of section

is amended to read:

immediate
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suspension of license.—

(5) The department shall issue an emergency order
suspending the license of any health care practitioner who is
arrested for committing or attempting, soliciting, or conspiring
to commit any act that would constitute a violation of any of
the following criminal offenses in this state or similar
offenses in another Jjurisdiction:

(z) Section 847.0137, relating to the transmission of child
sexual abuse material ehitdpornegraphy by electronic device or

equipment.
Section 18. Section 847.002, Florida Statutes, 1s amended

to read:

847.002 Child sexual abuse material Ehitd-peornography

prosecutions.—
(1) Any law enforcement officer who, pursuant to a criminal
investigation, recovers images or movies of child sexual abuse

material ekhild—perregraphy shall:

(a) Provide such images or movies to the law enforcement

agency representative assigned to the Child Victim
Identification Program at the National Center for Missing and
Exploited Children, as required by the center’s guidelines.

(b) Request the law enforcement agency contact information
from the Child Victim Identification Program for any images or

movies recovered which contain an identified victim of child

sexual abuse material ehitdpornography as defined in s. 960.03.

(c) Provide case information to the Child Victim
Identification Program, as required by the National Center for
Missing and Exploited Children guidelines, in any case where the

law enforcement officer identifies a previously unidentified
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victim of child sexual abuse material ehildperrography.

(2) Any