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BILL:

SPB 7010

INTRODUCER:  For consideration by the Committee on Children, Families, and Elder Affairs

SUBJECT: Assisted Living Facilities
DATE: February 1, 2013 REVISED:
ANALYST STAFF DIRECTOR REFERENCE ACTION
1. Hendon Hendon CF Submitted as Committee Bill
2
3.
4,
5
6
Summary:

The bill strengthens the enforcement of current regulations for Assisted Living Facilities (ALF or
facility) by revising fines imposed for licensure violations, clarifying existing enforcement tools,
and requiring an additional inspection for facilities with significant violations. Specifically, the
bill would:

Clarify who is responsible for assuring that mental health residents in an ALF receive
necessary services.

Clarify the duties of the state Long-Term Care Ombudsman Program.

Create a provisional Extended Congregate Care (ECC) license for new ALFs and specify
when the Agency for Health Care Administration’s (AHCA) may deny or revoke a facility’s
ECC license.

Reduce by half the number of monitoring visits AHCA must conduct for ALFs with Limited
Nursing Services (LNS) licenses and ECC licenses.

Require that facilities with one or more, rather than three or more, state supported mental
health residents obtain a limited mental health (LMH) license.

Allow AHCA to revoke the license of a facility with a controlling interest that has or had a
25% or greater financial or ownership interest in a second facility which closed due to
financial inability to operate or was the subject of other specified administrative sanctions.
Requires AHCA to revoke or deny the license of a facility where facility staff intentionally
and seriously affects a resident’s health, safety, or welfare.

Clarify the criteria under which AHCA must revoke or deny a facility’s license.
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e Specify circumstances under which AHCA must impose an immediate moratorium* on a
facility.

e Set fines for all classes of violations® to a fixed amount at the midpoint of the current range
and multiply these new fine amounts for facilities licensed for 100 or more beds by 1.5 times.

e Allow AHCA to impose a fine for a class | violation even if it is corrected before AHCA
inspects a facility.

e Double fines for repeated serious violations.

e Requires that fines be imposed for repeat minor violations® regardless of correction.

e Double the fines for minor violations if a facility is cited for the same minor violation three
or more times over the course of three licensure inspections.

e Specify a fine amount of $500 for ALFs that are not in compliance with background
screening requirements.”

e Add certain responsible parties and agency personnel to the list of people who must report
abuse or neglect the Department of Children and Families’ (DCF) central abuse hotline.

e Require an additional inspection, within 6 months, of a facility cited for specified serious
violations.

e Require new facility staff who have not previously completed core training to attend a 2 hour
preservice orientation before interacting with residents.

e Require that AHCA conduct a study of inter-surveyor reliability in order to determine the
consistency with which regulations are applied to facilities and report its findings and
recommendations by November 1, 2013.

e Require that AHCA propose a plan for an ALF rating system by November 1, 2013.

e Require that, by January 1, 2014, AHCA revise its website used by consumers to select
ALFs.

The bill has an insignificant fiscal impact on the Agency for Health Care Administration. The
bill has an effective date of July 1, 2013.

The bill substantially amends sections 394.4574, 400.0074, 400.0078, 429.07, 429.075, 429.14,
429.178, 429.19, 429.28, 429.34, and 429.52 of the Florida Statutes and creates two new
unnumbered sections of the Florida Statutes.

Il. Present Situation:

An ALF is a residential establishment, or part of a residential establishment, that provides
housing, meals, and one or more personal services for a period exceeding 24 hours to one or
more adults who are not relatives of the owner or administrator.>® A personal service is direct
physical assistance with, or supervision of, the activities of daily living and the self-

! “Moratorium” means a prohibition on the acceptance of new clients. Section 408.803(10), F.S.

% The classes of violations can be found in s. 408.813, F.S.

¥ Class 111 and class 1V violations.

* Background screening requirements are found in s. 408.809, F.S.

® Section 429.02(5), F.S.

® An ALF does not include an adult family-care home or a non-transient public lodging establishment.
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administration of medication.” Activities of daily living include: ambulation, bathing, dressing,
eating, grooming, toileting, and other similar tasks.®

An ALF is required to provide care and services appropriate to the needs of the residents
accepted for admission to the facility.® The owner or facility administrator determines whether an
individual is appropriate for admission to the facility based on a number of criteria.'® If a resident
no longer meets the criteria for continued residency, or the facility is unable to meet the
resident’s needs, as determined by the facility administrator or health care provider, the resident
must be discharged in accordance with the Resident Bill of Rights.**

There are currently 3,036 licensed ALFs in Florida with 85,413 beds.** An ALF must have a
standard license issued by AHCA, pursuant to part | of ch. 429, F.S., and part Il of ch. 408, F.S.
In addition to a standard license, an ALF may have one or more specialty licenses that allow the
ALF to provide additional care. These specialty licenses include limited nursing services,*®
limited mental health services,* and extended congregate care services.'® There are 1,073
facilities with LNS licenses, 279 with ECC licenses, and 1,084 with LMH licenses.*®

Limited Nursing Services Specialty License

An LNS specialty license enables an ALF to provide, directly or through contract, a select
number of nursing services in addition to the personal services that are authorized under the
standard license. The nursing services are limited to acts specified in administrative rules, may
only be provided as authorized by a health care provider’s order, and must be conducted and
supervised in accordance with ch. 464, F.S., relating to nursing, and the prevailing standard of
practice in the nursing community.

Extended Congregate Care Specialty License

The primary purpose of ECC services is to allow residents to remain in a familiar setting, as they
become more impaired with physical or mental limitations. An ECC specialty license enables a
facility to provide, directly or through contract, services performed by licensed nurses and
supportive services'” to persons who otherwise would be disqualified from continued residence
in an ALF.*® A facility licensed to provide ECC services may also admit an individual who

7 Section 429.02(16), F.S.

8 Section 429.02(1), F.S.

° For specific minimum standards see Rule 58A-5.0182, F.A.C.

' Section 429.26, F.S., and Rule 58A-5.0181, F.A.C.

" Section 429.28, F.S.

12 Agency for Health Care Administration, information provided to Senate Children, Families, and Elder Affairs Committee
February 4, 2013.

13 Section 429.07(3)(c), F.S.

' Section 429.075, F.S.

15 Section 429.07(3)(b), F.S.

1® Agency for Health Care Administration, information provided to Senate Children, Families, and Elder Affairs Committee
February 4, 2013.

17 Supportive services include social service needs, counseling, emotional support, networking, assistance with securing
social and leisure services, shopping service, escort service, companionship, family support, information and referral,
assistance in developing and implementing self-directed activities, and volunteer services. See Rule 58A-5.030(8)(a), F.A.C.
'8 An ECC program may provide additional services, such as: total help with bathing, dressing, grooming, and toileting;
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exceeds the admission criteria for a facility with a standard license, if the individual is
determined appropriate for admission to the ECC facility. A licensed facility must adopt its own
requirements within guidelines for continued residency set forth by rule. However, a facility with
an ECC license still may not serve residents who require 24-hour nursing supervision.™

Limited Mental Health Specialty License

An ALF that serves three or more mental health residents must obtain an LMH specialty
license.?® A mental health resident is an individual who receives social security disability income
(SSDI) due to a mental disorder or supplemental security income (SSI) due to a mental disorder,
and receives optional state supplementation (0SS).?* The DCF must ensure that a mental
health resident is assessed and determined able to live in an ALF with an LMH license.?®

The administrator in a LMH facility must consult with a mental health resident and the resident’s
case manager to develop and help execute a community living support plan for the resident
detailing the specific needs and services the resident requires.** The LMH licensee must also
execute a cooperative agreement with the mental health care services provider. The cooperative
agreement specifies, among other things, directions for the ALF accessing emergency and after-
hours care for the mental health resident.

Department of Elder Affairs Rules

In addition to ch. 429, F.S., ALFs are also subject to regulation under Chapter 58A-5, Florida
Administrative Code (F.A.C.). These rules are adopted by the Department of Elder Affairs
(DOEA) in consultation with AHCA, DCF, and the Department of Health (DOH). In June
2012, DOEA initiated a process of negotiated rulemaking to revise many of their rules regarding
ALFs. After multiple meetings, a committee that consisted of agency staff, consumer advocates,
and industry representatives voted on numerous changes to rule 58A-5. On November 28, 2012
DOEA issued a proposed rule and held three public hearings on the proposed rule. The public
comment period for the proposed rule ended on December 21, 2012 and DOEA has not yet
issued a final rule.?®

nursing assessments conducted more frequently than monthly; measuring and recoding basic vital functions and weight;
dietary management; assisting with self-administered medications or administering medications and treatments pursuant to a
health care provider’s order; supervising residents with dementia and cognitive impairments; health education, counseling,
and implementing health-promoting programs; rehabilitative services; and escort services related to health-related
appointments. Section 429.07(3)(b), F.S., and Rule 58A-5.030, F.A.C.

19 Section 429.07(3)(b), F.S.

20 Section 429.075, F.S.

2! Section 429.02(15), F.S.

22 Optional State Supplementation is a cash assistance program. Its purpose is to supplement a person’s income to help pay
for costs in an assisted living facility, mental health residential treatment facility, or adult family care home, but it is not a
Medicaid program. Department of Elder Affairs, Florida Affordable Assisted Living: Optional State Supplementation (OSS),
available at: http://elderaffairs.state.fl.us/faal/operator/statesupp.html (Last visited on January 30, 2013).

2% Section 394.4574, F.S., requires a mental health resident to be assessed by a psychiatrist, clinical psychologist, clinical
social worker, psychiatric nurse, or an individual who is supervised by one of these professionals to determine whether it is
appropriate for the person to reside in an ALF.

** Rule 58A-5.029(2)(c)3., F.A.C.

% Section 429.41(1), F.S.

%The DOEA rule, documents, and dates for the negotiated rulemaking can be found at:
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ALF Staff Training

Administrators and Managers

Administrators and other ALF staff must meet minimum training and education requirements
established by DOEA by rule.?”? This training and education is intended to assist facilities to
appropriately respond to the needs of residents, maintain resident care and facility standards, and
meet licensure requirements.?

The current ALF core training requirements established by DOEA consist of a minimum of 26
hours of training and the passing of a competency test. Administrators and managers must
successfully complete the core training requirements within 3 months from the date of becoming
a facility administrator or manager. The minimum passing score for the competency test is

75 percent.*

Administrators and managers must participate in 12 hours of continuing education in topics
related to assisted living every 2 years. A newly hired administrator or manager, who has
successfully completed the ALF core training and continuing education requirements, is not
required to retake the core training. An administrator or manager, who has successfully
completed the core training but has not maintained the continuing education requirements, must
retake the ALF core training and retake the competency test.**

Staff with Direct Care Responsibilities

Facility administrators or managers are required to provide or arrange for 6 hours of in-service
training for facility staff who provide direct care to residents which covers various topics as
mandated in rule.** Staff training requirements must generally be met within 30 days of the staff
beginning employment at the facility, however, staff must have at least 1 hour of infection
control training before providing direct care to residents. Also, nurses, certified nursing assistants
and home health aides who are on staff with an ALF are exempt from many of the training
requirements. In addition to the standard 6 hours of in-service training, staff must also complete
1 hour of elopement training and 1 hour of training on do not resuscitate orders, and may have to
complete training on special topics such as self administration of medication and persons with
Alzheimer’s disease, if applicable.

ECC Specific Training

The administrator and ECC supervisor, if different from the administrator, must complete

4 hours of initial training in extended congregate care prior to the facility’s receiving its ECC
license or within 3 months of beginning employment in the facility as an administrator or ECC
supervisor. They must also complete a minimum of 4 hours of continuing education every 2

http://elderaffairs.state.fl.us/doea/alf rulemaking.php (Last visited on Jan. 29, 2013).

*"Rule 58A-5.0191, F.A.C.

8 Many of the training requirements in rule may be subject to change due to the recent DOEA negotiated rulemaking
process.

% Section 429.52(1), F.S.

®Administrators who have attended core training prior to July 1, 1997, and managers who attended the core training program
prior to April 20, 1998, are not required to take the competency test. Administrators licensed as nursing home administrators
in accordance with Part Il of Chapter 468, F.S., are exempt from this requirement.

%' Rule 58A-5.0191, F.A.C.

%2 See note 26.
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years in topics relating to the physical, psychological, or social needs of frail elderly and disabled
persons, or persons with Alzheimer’s disease or related disorders.®

All direct care staff providing care to residents in an ECC program must complete at least

2 hours of in-service training, provided by the facility administrator or ECC supervisor, within
6 months of beginning employment in the facility. The training must address ECC concepts and
requirements, including statutory and rule requirements, and delivery of personal care and
supportive services in an ECC facility.*

LMH Specific Training

Administrators, managers, and staff, who have direct contact with mental health residents in a
licensed LMH facility must receive a minimum of 6 hours of specialized training in working
with individuals with mental health diagnoses and a minimum of 3 hours of continuing education
dealing with mental health diagnoses or mental health treatment every 2 years.*®

Inspections and Surveys

AHCA is required to conduct a survey, investigation, or monitoring visit of an ALF:

Prior to the issuance of a license.

Prior to biennial renewal of a license.

When there is a change of ownership.

To monitor facilities licensed to provide LNS or ECC services, or facilities cited in the

previous year for a class I or class |1, or four or more uncorrected class 111, violations.*

e Upon receipt of an oral or written complaint of practices that threaten the health, safety, or
welfare of residents.

o If AHCA has reason to believe a facility is violating a provision of part 111 of ch. 429, F.S.,
relating to adult day care centers, or an administrative rule.
To determine if cited deficiencies have been corrected.

o To determine if a facility is operating without a license.*’

Abbreviated Surveys
An applicant for licensure renewal is eligible for an abbreviated biennial survey by AHCA if the
applicant does not have any:

e Class I or class Il violations or uncorrected class 111 violations.

e Confirmed long-term care ombudsman council complaints reported to AHCA by the council.

e Confirmed licensing complaints within the two licensing periods immediately preceding the
current renewal date.®

* Rule 58A-5.0191(7)(b), F.A.C.

¥ Rule 58A-5.0191(7)(c), F.A.C.

% Section 429.075, F.S. and Rule 58A-5.0191(8), F.A.C.

% See below information under subheading “Violations and Penalties” for a description of each class of violation.
%" See s. 429.34, F.S., and Rule 58A-5.033, F.A.C.

% Rule 58A-5.033(2), F.A.C.
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An abbreviated survey allows for a quicker and less intrusive survey by narrowing the range of
items the agency must inspect.>* AHCA must expand an abbreviated survey or conduct a full
survey if violations which threaten or potentially threaten the health, safety, or security of
residents are identified during an abbreviated survey.*

Monitoring Visits

Facilities with LNS or ECC licenses are subject to monitoring visits by AHCA in which the
agency inspects the facility for compliance with the requirements of the specialty license type.
An LNS licensee is subject to monitoring inspections at least twice a year. At least one registered
nurse must be included in the inspection team to monitor residents receiving LNS and to
determine if the facility is complying with applicable regulatory requirements.** An ECC
licensee is subject to quarterly monitoring inspections. At least one registered nurse must be
included in the inspection team. AHCA may waive one of the required yearly monitoring visits
for an ECC facility that has been licensed for at least 24 months, if the registered nurse who
participated in the monitoring inspections determines that the ECC services are being provided
appropriately, and there are no serious violations or substantiated complaints about the quality of
service or care.

Violations and Penalties

Part 11 of ch. 408, F.S., provides general licensure standards for all facilities regulated by AHCA.
Under s. 408.813, F.S., ALFs may be subject to administrative fines imposed by AHCA for
certain types of violations. Violations are categorized into four classes according to the nature of
the violation and the gravity of its probable effect on residents.

e Class I violations are those conditions that AHCA determines present an imminent danger to
residents or a substantial probability of death or serious physical or emotional harm.
Examples include resident death due to medical neglect, risk of resident death due to inability
to exit in an emergency, and the suicide of a mental health resident in an ALF licensed for
Limited Mental Health. AHCA must fine a facility between $5,000 and $10,000 for each
violation.

e Class Il violations are those conditions that AHCA determines directly threaten the physical
or emotional health, safety, or security of the clients. Examples include no qualified staff in
the facility, the failure to call 911 in a timely manner for resident in a semi-comatose state,
and rodents in food storage area. AHCA must fine a facility between $1,000 and $5,000 for
each violation.

e Class Il violations are those conditions that AHCA determines indirectly or potentially
threaten the physical or emotional health, safety, or security of clients. Examples include
missing or incomplete resident assessments, erroneous documentation of medication
administration, and failure to correct unsatisfactory Department of Health Food Service
inspection findings in a timely manner. AHCA must fine a facility between $500 and $1,000
for each violation, but no fine may be imposed if the facility corrects the violation.

¥ Rule 58A-5.033(2)(b)

“d.

“! Section 429.07(3)(c), F.S.
“2 Section 429.07(3)(b), F.S.
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e Class IV violations are those conditions that do not have the potential of negatively affecting
clients. Examples include failure to file an adverse incident report, incorrect phone numbers
posted for advocacy resources, and failure to post current menus. AHCA can only fine a
facility (between $100 and $200 for each violation) if the problem is not corrected. “**4

In addition to financial penalties, AHCA can take other actions against a facility. AHCA may
deny, revoke, and suspend any license for any of the actions listed in s. 429.14(1)(a)-(k), F.S.
AHCA is required to deny or revoke the license of an ALF that has two or more class | violations
that are similar to violations identified during a survey, inspection, monitoring visit, or complaint
investigation occurring within the previous 2 years.** AHCA may also impose an immediate
moratorium or emergency suspension on any provider if it determines that any condition that
presents a threat to the health, safety, or welfare of a client.*® AHCA is required to publicly post
notification of a license suspension or revocation, or denial of a license renewal, at the facility.*’
Finally, Florida’s Criminal Code, under ch. 825, F.S., provides criminal penalties for the abuse,
neglect, and exploitation of elderly persons*® and disabled adults.*

Central Abuse Hotline

The DCF is required under s. 415.103, F.S., to establish and maintain a central abuse hotline to
receive reports, in writing or through a single statewide toll-free telephone number, of known or
suspected abuse, neglect, or exploitation of a vulnerable adult® at any hour of the day or night,
any day of the week.*® Persons listed in s. 415.1034, F.S., who know, or have reasonable cause to
suspect, that a vulnerable adult has been or is being abused, neglected, or exploited are required
to immediately report such knowledge or suspicion to the central abuse hotline.

*¥ When fixing the amount of the fine, AHCA must consider the following factors: the gravity of the violation and the extent
to which any laws or rules were violated, actions taken to correct the violations, any previous violations, the financial benefit
of committing or continuing the violation, and the licensed capacity of the facility. Section 429.19(3), F.S.

* Section 429.19(2), F.S.

*® Section 429.14(4), F.S.

“6 Section 408.814, F.S.

*7 Section 429.14(7), F.S.

“8 “Elderly person” means a person 60 years of age or older who is suffering from the infirmities of aging as manifested by
advanced age or organic brain damage, or other physical, mental, or emotional dysfunction, to the extent that the ability of
the person to provide adequately for the person’s own care or protection is impaired. Section 825.101(5), F.S. It does not
constitute a defense to a prosecution for any violation of this chapter that the accused did not know the age of the victim.
Section 825.104, F.S.

* «Disabled adult” means a person 18 years of age or older who suffers from a condition of physical or mental incapacitation
due to a developmental disability, organic brain damage, or mental illness, or who has one or more physical or mental
limitations that restrict the person’s ability to perform the normal activities of daily living. Section 825.101(4), F.S.

%0 «“Vylnerable adult” means a person 18 years of age or older whose ability to perform the normal activities of daily living or
to provide for his or her own care or protection is impaired due to a mental, emotional, sensory, long-term physical, or
developmental disability or dysfunction, or brain damage, or the infirmities of aging. Section 415.102(27), F.S.

> The central abuse hotline is operated by DCF to: accept reports for investigation when there is a reasonable cause to
suspect that a vulnerable adult has been or is being abused, neglected, or exploited; determine whether the allegations require
an immediate, 24-hour, or next-working-day response priority; when appropriate, refer calls that do not allege the abuse,
neglect, or exploitation of a vulnerable adult to other organizations that might better resolve the reporter’s concerns;
immediately identify and locate prior reports of abuse, neglect, or exploitation through the central abuse hotline; Section
415.103(1), F.S.

%2 Section 415.1034, F.S.
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Florida’s Long-Term Care Ombudsman Program

The federal Older Americans Act (OAA) requires each state to create a Long-Term Care
Ombudsman Program to be eligible to receive funding associated with programs under the
OAA.> In Florida, the program is a statewide, volunteer-based system of district councils that
protect, defend, and advocate on behalf of long-term care facility residents, including residents of
nursing homes, ALFs, and adult family-care homes. The ombudsman program is
administratively housed in the DOEA and is headed by the State Long-Term Care Ombudsman,
who is appointed by the Secretary of Elderly Affairs.>* The ombudsman program is required to
establish a statewide toll-free telephone number for receiving complaints concerning matters
adversely affecting the health, safety, welfare, or rights of residents of ALFs, nursing homes, and
adult family care homes. Every resident or representative of a resident must receive, upon
admission to a long-term care facility, information regarding the program and the statewide toll-
free telephone number for receiving complaints.>® The names or identities of the complainants or
residents involved in a complaint, including any problem identified by an ombudsman council as
a result of an investigation, are confidential and exempt from Florida’s public records laws,
unless the complainant or resident, or the legal representative of the complainant or resident,
consents to the disclosure, or the disclosure is required by court order.>® In addition to
investigating and resolving complaints, ombudsmen conduct unannounced visits to assess the
quality of care in facilities, referred to as administrative assessments.

The Miami Herald Articles and the Governor’s Assisted Living Workgroup

Beginning on April 30, 2011, the Miami Herald published a four-part series, titled “Neglected to
Death,” which detailed abuses occurring in ALFs and the state regulatory responses to such
cases. The paper spent a year examining thousands of state inspections, police reports, court
cases, autopsy files, e-mails, and death certificates and conducting dozens of interviews with
operators and residents throughout Florida. The series detailed examples of abuses, neglect, and
even death that took place in facilities.”” The series also criticized the state’s regulatory and law
enforcement agencies’ responses to the problems. The paper concluded that the state’s agencies,
and in particular AHCA, failed enforce existing laws designed to protect Florida’s citizens who
reside in ALFs.>®

Soon after the Miami Herald series, Governor Rick Scott vetoed HB 4045, which reduced
requirements relating to ALFs. The Governor then directed AHCA to form a task force for the

%42 U.S.C. 3058. See also s. 400.0061(1), F.S.
> Section 400.0063, F.S.
% Section 400.0078, F.S.
% Section 400.0077(1)(b), F.S.
% The Miami Herald, Neglected to Death, Parts 1-3, available at: http://www.miamiherald.com/2011/04/30/2194842/once-
pride-of-florida-now-scenes.html and http://www.miamiherald.com/2011/05/03/2199747/key-medical-logs-doctored-
ggissing.html (Last visited on January 31, 2013) (see left side of article to access weblinks to the three-part series).

Id.
% HB 4045 (2011) repealed a requirement for the annual dissemination of a list of ALFs that had been sanction or fined, a
requirement for an ALF to report monthly any liability claims filed against it, a requirement to disseminate the results of the
inspection of each ALF, provisions concerning rule promulgation for ALFs by the DOEA, provisions concerning the
collection of information regarding the cost of care in ALFs, and the authority for local governments or organizations to
contribute to the cost of care of local facility residents.
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purpose of examining current assisted living regulations and oversight.®® The task force, referred
to as the Assisted Living Workgroup, held meetings and produced two reports, one in August of
2011 and one in October of 2012. In addition to public testimony and presentations, the Assisted
Living Workgroup focused on assisted living regulation, consumer information and choice, and
long term care services and access.®* The workgroup made numerous recommendations in its
two reports.®

Il. Effect of Proposed Changes:

Section 1 of the bill amends s. 394.4574, F.S., to clarify that Medicaid prepaid behavioral health
plans are responsible for enrolled state supported mental health residents and that managing
entities under contract with DCF are responsible for such residents who are not enrolled with a
Medicaid prepaid behavioral health plan. This section requires a mental health resident’s
community living support plan to be updated when there is a significant change to the resident’s
behavioral health status. The resident’s case manager must keep a 2-year record of any face-to-
face interaction with the resident. Finally, this section charges the entity responsible for a mental
health resident to ensure that there is adequate and consistent monitoring of the community
living support plan and to report any concerns about a regulated provider failing to provide
services or otherwise acting in a manner with the potential to cause harm to the resident.

Section 2 of the bill amends s. 400.0074, F.S., to require the Long-Term Care Ombudsman
Program’s administrative assessments of ALFs be comprehensive in nature. This section also
requires ombudsmen to conduct an exit interview with the facility to discuss issues and concerns
from the visit.

Section 3 of the bill amends s. 400.0078, F.S., to require that ALFs provide information to new
residents upon admission to the facility about the confidentiality of the subject matter of a
complaint to the Long-Term Care Ombudsman and the confidentiality of the complainant’s name
and identity.

Section 4 of the bill amends s. 429.07, F.S., to make changes to improve the regulation of

facilities with ECC and LNS specialty licenses. These changes include:

e Requiring that an ALF be licensed for 2 or more years before being issued a full ECC
license.

e Creating a provisional ECC license for ALFs that have been licensed for less than 2 years.
The provisional license lasts for a period of 6 months. The facility must inform AHCA when
it has admitted one or more residents requiring ECC services. After the facility admits one or
more ECC residents, AHCA must inspect the facility for compliance with the requirements
of the ECC license. If the licensee demonstrates compliance with the requirements of an ECC
license, AHCA must grant the facility a full ECC license. If the licensee fails to demonstrate
compliance with the requirements of an ECC license, the licensee must immediately suspend
ECC services.

% The task force is now referred to as the “Assisted Living Workgroup.” Membership details of the task force are available at
http://ahca.myflorida.com/SCHS/CommiteesCouncils/ ALW G/wgmembers.shtml (Last visited on January 31, 2013)
8 Agency For Health Care Administration, Assisted Living Workgroup, Final Report And Recommendations, available at:
fr312ttp://ahca.myflorida.com/SCHS/ALWGZOl1/a|ngOll.shtmI (Last visited on January 31, 2013).

Id.
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Reducing monitoring visits for facilities with ECC licenses from quarterly to twice a year,
and for facilities with LNS licenses from twice a year to once a year.

Clarifying under what circumstances AHCA may waive one of the required monitoring visits
for facilities with ECC licenses and also allowing AHCA to waive the required monitoring
visit for facilities with an LNS license under the same conditions.

Clarifying under what circumstances AHCA may deny or revoke a facility’s ECC license.

Section 5 of the bill amends s. 429.075, F.S., to require facilities with one or more state
supported mentally ill residents to obtain a LMH license. This will expand the protections and
services to all state supported mentally ill residents in ALFs.

Section 6 of the bill amends s. 429.14, F.S., to clarify the use of administrative penalties, to:

Requires AHCA to revoke or deny a facility’s license when a staff member of the facility
commits an intentional act that seriously affects the health, safety, or welfare of a resident.
Allow AHCA to revoke, rather than just deny, a license for a facility with a controlling
interest that has, or had, a 25% or greater financial or ownership interest in a second facility
that closed due to financial inability to operate or was the subject of other specified
administrative sanctions.

Add additional criteria under which AHCA must deny or revoke a facility’s license.

Cause AHCA to impose an immediate moratorium on a facility that fails to provide AHCA
with access to the facility, prohibits a regulatory inspection, denies access to records, or
prohibits the confidential interview of facility staff or residents.

Section 7 of the bill amends s. 429.178, F.S., to make technical changes and to conform with
changes this section to other parts of the bill.

Section 8 of the bill amends s. 429.19, F.S., relating to the impositions of fines in order to reduce
the discretion of AHCA and to make such penalties more predictable. Specifically, the bill
would:

Fix the dollar amount for fines at $7,500 for class | violations, $3,000 for class Il violations,
$750 for class 111 violations, and $225 for class IV violations. This is the midpoint of the
current ranges for fines in current law.

Multiply fines amounts by 1.5 times for facilities licensed for 100 or more beds.

Allow AHCA to impose a fine on a facility for a class I violation, even if the facility corrects
the violation before AHCA conducts an investigation. Facilities can still challenge such fines
through an administrative hearing pursuant to Chapter 120, F.S.

Double the fines for facilities with repeat class I and class Il violations.

Impose a fine on facilities with repeat class I11 and class IV violations, regardless of
correction. Current law, that prohibits AHCA from assessing fines for corrected class 111 and
IV violations continues for the first survey finding such violations.

Double the fines for class 111 or class IV violations if a facility is cited for three or more such
violations, stemming from the same regulation, over the course of three licensure inspections.
Create a fine of $500 for failure to comply with background screening requirements. This
fine will take the place of fines assessed based on the class of the violation.
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Section 9 of the bill amends s. 429.28, F.S., to require the posted notice of a resident’s rights,
obligations, prohibitions, to specify that complaints ombudsman program, as well as the names
and identities of the complainant and any residents involved, are confidential. This section also
creates a fine of $2,500 which is imposed if a facility cannot show good cause in state court for
terminating the residency of an individual.

Section 10 amends s. 429.34, F.S., to require certain state officials, such as Medicaid Fraud
investigators, staff form the Attorney General’s Office, and state or local fire marshals to report
to the DCF central abuse hotline any knowledge or reasonable suspicion that a vulnerable adult
has been or is being abused, neglected, or exploited. The bill provides that a facility with one or
more class | violations, two or more class Il violations cited within 60 days, or two or more
unrelated class 11 violations cited during one survey be subject to an additional inspection within
6 months. The licensee must pay a fee to AHCA to cover the cost of the additional inspection.

Section 11 of the bill amends s. 429.52, F.S., to require that a facility provide a 2 hour preservice
orientation for new facility employees who have not previously completed core training. The
preservice orientation must cover topics that help the employee provide responsible care and
respond to the needs of the residents. The employee and the facility’s administrator must sign an
affidavit that the employee completed the orientation and the facility must keep the affidavit in
the employee’s work file.

Section 12 of the bill creates a new, unnumbered section of the Florida Statutes which requires
AHCA to conduct a study of inter-surveyor reliability to determine if different surveyors
consistently apply licensure standards. AHCA must report its findings and make
recommendations to the Governor, the President of the Senate, and the Speaker of the House by
November 1, 2013.

Section 13 of the bill creates a new, unnumbered section of the Florida Statutes which finds that
consumers need additional information in order to select an ALF. To facilitate this, the bill
requires AHCA to propose a rating system for ALFs. AHCA must submit the proposal to the
Governor, the President of the Senate, and the Speaker of the House by November 1, 2013. This
section also requires AHCA to create a consumer guide website with information on ALFs and a
monitored comment section to be available by January 1, 2014. The purpose of the comments are
to better inform consumers of the quality and care of services in ALFs.

Constitutional Issues:

A. Municipality/County Mandates Restrictions:

None.

B. Public Records/Open Meetings Issues:
None.

C. Trust Funds Restrictions:

None.
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V. Fiscal Impact Statement:

A.

Tax/Fee Issues:

The bill requires AHCA to conduct a new survey of facilities within 6 months of finding
a Class I or two or more Class Il violations. AHCA must assess a fee on the facility for
the cost of the survey as is the case in other surveys. Facilities with serious violations that
require this additional survey will pay this additional fee. It should be noted that
according to AHCA, current fees and fines from assisted living facilities do not cover the
cost of regulating such facilities statewide.

Private Sector Impact:

Facilities would see more consistent regulation and more predictable penalties under the
bill. The bill revises fines used to sanction facilities with violations, but such fines can
still be challenged and settled through Chapter 120, F.S. Facilities with fewer than 100
beds with Class I violations will now be assessed a fine of $7,500 (current law allows the
fine to be between $5,000 and $10,000). Some facilities will see a reduction in their fine,
while other will see an increase. The range for fines for Class Il, 111, and IV violations are
replaced with an amount equal to the midpoint of the range. Fines for facilities with 100
beds or more will see higher fines. This will help resolve an inequity in penalties whereby
small facilities can pay the same fine amount as larger facilities.

Facilities that remove residents without cause, as determined by a state court, would be
assessed a fine of $2,500. Facilities would also be assessed a fine for Class | violations
even if they are corrected when AHCA visits the facility. Facilities violating the
background screening requirements would be levied a fine of $500. Currently, facilities
are cited for a Class Il or I11 violation for not screening the background of facility staff so
the fine amount can vary. All fines are subject to challenge through an administrative
hearing under Chapter 120, F.S. This due process is retained under the bill.

Facilities would be required to provide new employees that have not already gone
through the ALF core training program with a two hour pre-service training session
before they work with residents. The cost of this training is not expected to be significant
and in many cases is already provided.

Facilities with specialty licenses that meet licensure standards would see fewer
monitoring visits from the AHCA. This will positively impact the facilities as they will
have less interruption of staff time due to such visits.

Facilities with any state supported mentally ill residents would have to meet limited
mental health licensure requirements with one or more residents. Facilities with one or
two state supported mentally ill residents that do not meet these requirements may see
increased costs to comply. Some facilities with one or two such residents however, may
already meet the requirements for a limited mental health license.
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VI.

VII.

VIII.

Facilities with significant uncorrected violations would be more likely to see their
licenses suspended or revoked under the bill. Closing facilities with significant problems
would improve the public’s assessment of ALFs and could improve the financial success
of those facilities that meet licensure standards.

Government Sector Impact:

The bill would have an insignificant fiscal impact on AHCA. Specifically, the bill
rearranges the regulatory efforts of the agency. The additional six month survey for
problem facilities will increase the work of AHCA surveyors, while the reduction in
monitoring visits for facilities with specialty licenses will reduce the workload. The bill
requires the agency to redesign its existing website for health care facilities. The
redesigned website must provide regulatory information in an understandable way and
allow for the posting of comments from the public on assisted living facilities. The
agency will have to monitor comments for profanity prior to posting to the redesigned
website. The costs of these requirements would be insignificant.

AHCA and DOEA may have to revise their rules regulating assisted living facilities. The
bill requires AHCA to study the extent to which surveyors are consistent. The bill
requires AHCA to propose a rating system for assisted living facilities that would help
consumers in selecting a facility. The cost of these requirements would be insignificant.

Technical Deficiencies:

None.

Related Issues:

None.

Additional Information:

A.

Committee Substitute — Statement of Substantial Changes:
(Summarizing differences between the Committee Substitute and the prior version of the bill.)

None.
Amendments:

None.

This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate.
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The Committee on Children, Families, and Elder Affairs (Hays)

recommended the following:
Senate Amendment
Delete lines 264 - 268

and insert:

residence in a facility licensed under this part. The primary

purpose of extended congregate care services is to allow

residents, as they become more impaired, the option of remaining

in a familiar setting from which they would otherwise be

disqualified for continued residency. A facility licensed to

provide extended congregate care services may also admit an

individual who exceeds the admission criteria for a facility

with a standard license, if the individual is determined
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FOR CONSIDERATION By the Committee on Children, Families, and

Elder Affairs

586-00828B-13 20137010__

A bill to be entitled
An act relating to assisted living facilities;
amending s. 394.4574, F.S.; providing that Medicaid
prepaid behavioral health plans are responsible for
enrolled mental health residents; providing that
managing entities under contract with the Department
of Children and Families are responsible for mental
health residents who are not enrolled with a Medicaid
prepaid behavioral health plan; deleting a provision
to conform to changes made by the act; requiring the
community living support plan to be updated when there
is a significant change to the mental health
resident’s behavioral health; requiring the case
manager assigned to a mental health resident of an
assisted living facility that holds a limited mental
health license to keep a record of the date and time
of face-to-face interactions with the resident and to
make the record available to the responsible entity
for inspection; requiring that the record be
maintained for a specified time; requiring the
responsible entity to ensure that there is adequate
and consistent monitoring and enforcement of community
living support plans and cooperative agreements and
that concerns are reported to the appropriate
regulatory oversight organization under certain
circumstances; amending s. 400.0074, F.S.; providing
that an administrative assessment conducted by a local
council be comprehensive in nature and focus on

factors affecting the rights, health, safety, and
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welfare of the residents of a nursing home; requiring
a local council to conduct an exit consultation with
the facility administrator or administrator designee
to discuss issues and concerns and make
recommendations for improvement; amending s. 400.0078,
F.S.; requiring that residents of long-term care
facilities be informed about the confidentiality of
the subject matter and identity of the complainant of
a complaint received by the State Long-Term Care
Ombudsman Program; amending s. 429.07, F.S.; providing
that an extended congregate care license is issued to
certain facilities that have been licensed as assisted
living facilities under certain circumstances;
providing the purpose of an extended congregate care
license; providing that the initial extended
congregate care license of an assisted living facility
is provisional under certain circumstances; requiring
the licensee to notify the Agency for Health Care
Administration whenever it accepts a resident who
qualifies for extended congregate care services;
requiring the agency to inspect the facility for
compliance with the requirements of an extended
congregate care license; authorizing the agency to
waive one of the required yearly monitoring visits
under certain circumstances; authorizing the agency to
deny or revoke a facility’s extended congregate care
license for certain reasons or on certain grounds;
requiring a registered nurse representing the agency

to visit the facility at least annually, rather than
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twice a year, to monitor residents who are receiving
limited nursing services; providing that the agency’s
monitoring visits may be in conjunction with other
agency inspections; authorizing the agency to waive
one of the required yearly monitoring visits for
certain facilities; amending s. 429.075, F.S.;
requiring an assisted living facility that serves one
or more mental health residents to obtain a limited
mental health license; amending s. 429.14, F.S.;
authorizing the agency to deny, revoke, or suspend a
license of an assisted living facility for a negligent
act of any facility staff which seriously affects the
health, safety, or welfare of a resident; requiring
the agency to deny or revoke the license of an
assisted living facility under certain circumstances;
requiring the agency to impose an immediate moratorium
on the license of an assisted living facility under
certain circumstances; deleting a provision requiring
the agency to provide a list of facilities with
denied, suspended, or revoked licenses to the
Department of Business and Professional Regulation;
amending s. 429.178, F.S.; conforming cross-
references; amending s. 429.19, F.S.; revising the
amounts and uses of administrative fines; requiring
the agency to levy a fine for violations that are
corrected before an inspection if noncompliance
occurred within a specified period of time; deleting
factors that the agency is required to consider to

determine penalties and fines; amending s. 429.28,
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F.S.; requiring residents of facilities to be informed
about the confidentiality of the subject matter and
identity of the resident and complainant of a
complaint made to the State Long-Term Care Ombudsman
Program; providing that a facility that terminates an
individual’s residency is fined if good cause is not
shown in court; amending s. 429.34, F.S.; requiring
certain persons to report elder abuse in assisted
living facilities; requiring the agency to regularly
inspect every licensed assisted living facility;
requiring the agency to conduct more frequent
inspections under certain circumstances; requiring the
licensee to pay a fee for the cost of additional
inspections; requiring the agency to adjust the fee;
amending s. 429.52, F.S.; requiring each newly hired
employee of an assisted living facility to attend a
preservice orientation provided by the assisted living
facility; requiring the employee and administrator to
sign an affidavit upon completion of the preservice
orientation; requiring the assisted living facility to
maintain the signed affidavit in each employee’s work
file; conforming a cross-reference; requiring the
Agency for Health Care Administration to study the
reliability of facility surveys and submit to the
Governor and the Legislature its findings and
recommendations; requiring the agency to propose a
rating system of assisted living facilities for
consumers and create content for the agency’s website

that makes available to consumers information
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117 regarding assisted living facilities; providing 146| provided to the administrator of the facility within 30 days
118 criteria for the content; providing an effective date. 147| after the mental health resident has been admitted to the
119 148 facility. An evaluation completed upon discharge from a state
120| Be It Enacted by the Legislature of the State of Florida: 149| mental hospital meets the requirements of this subsection
121 150 related to appropriateness for placement as a mental health
122 Section 1. Section 394.4574, Florida Statutes, is amended 151 resident if it was completed within 90 days before prier—te
123 to read: 152 admission to the facility.
124 394.4574 bepartmernt Responsibilities for coordination of 153 (b) A cooperative agreement, as required in s. 429.075, is
125| services for a mental health resident who resides in an assisted 154| developed between the mental health care services provider that
126 living facility that holds a limited mental health license.— 155 serves a mental health resident and the administrator of the
127 (1) As used in this section, the term “mental health 156 assisted living facility with a limited mental health license in
128| resident” ‘mental—heatth resident;’ for purposes—of—this 157| which the mental health resident is living. Any—entity—that
129| wseetieny means an individual who receives social security 158| provid Medieaid prepatd—healthplan i hall—ensure—th
130| disability income due to a mental disorder as determined by the 159| apprepriat rddratier—eofheatth eax Ft +eh—an
131 Social Security Administration or receives supplemental security 160
132 income due to a mental disorder as determined by the Social 161
133| Security Administration and receives optional state 162
134 supplementation. 163
135 (2) Medicaid prepaid behavioral health plans are 164
136| responsible for enrolled mental health residents, and managing 165 £ thepr e to—feoll shoutd—an—~emergent reitieon—art
137| entities under contract with the department are responsible for 166 (c) The community living support plan, as defined in s.
138| mental health residents who are not enrolled with a Medicaid 167 429.02, has been prepared by a mental health resident and a
139| prepaid behavioral health plan. Each responsible entity shall 168| mental health case manager of that resident in consultation with
140| Thedepartment—must ensure that: 169| the administrator of the facility or the administrator’s
141 (a) A mental health resident has been assessed by a 170 designee. The plan must be provided to the administrator of the
142| psychiatrist, clinical psychologist, clinical social worker, or 171| assisted living facility with a limited mental health license in
143| psychiatric nurse, or an individual who is supervised by one of 172 which the mental health resident lives. The support plan and the
144 these professionals, and determined to be appropriate to reside 173 agreement may be in one document.
145 in an assisted living facility. The documentation must be 174 (d) The assisted living facility with a limited mental
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175| health license is provided with documentation that the 204| provision of state-funded mental health and substance abuse
176 individual meets the definition of a mental health resident. 205 treatment services to residents of assisted living facilities
177 (e) The mental health services provider assigns a case 206| that hold a limited mental health license. These plans must be
178| manager to each mental health resident for whom the entity is 207 consistent with the substance abuse and mental health district
179 responsible whe—3+ itr—ean—eassistedItivingfaettit vieh—a 208| plan developed pursuant to s. 394.75 and must address case
180| Zimitedmental health license. The case manager is responsible 209| management services; access to consumer-operated drop-in
181 for coordinating the development of and implementation of the 210 centers; access to services during evenings, weekends, and
182 community living support plan defined in s. 429.02. The plan 211| holidays; supervision of the clinical needs of the residents;
183| must be updated at least annually, or when there is a 212 and access to emergency psychiatric care.
184 significant change to the resident’s behavioral health status, 213 Section 2. Subsection (1) of section 400.0074, Florida
185 such as an inpatient admission or a change in behavioral status, 214 Statutes, 1is amended, and paragraph (h) is added to subsection
186 medications, level of service, or residence. Each case manager 215 (2) of that section, to read:
187 shall keep a record of the date and time of any face-to-face 216 400.0074 Local ombudsman council onsite administrative
188 interaction with the resident and make the record available to 217 assessments.—
189| the responsible entity for inspection. The record must be 218 (1) In addition to any specific investigation conducted
190 retained for at least 2 years after the date of the most recent 219| pursuant to a complaint, the local council shall conduct, at
191 interaction. 220 least annually, an onsite administrative assessment of each
192 (f) Adequate and consistent monitoring and enforcement of 221| nursing home, assisted living facility, and adult family-care
193| community living support plans and cooperative agreements are 222| home within its jurisdiction. This administrative assessment
194 conducted by the resident’s case manager. 223| must be comprehensive in nature and must skaltt focus on factors
195 (g) Concerns are reported to the appropriate regulatory 224| affecting the rights, health, safety, and welfare of the
196| oversight organization if a regulated provider fails to deliver 225| residents. Each local council is encouraged to conduct a similar
197| appropriate services or otherwise acts in a manner that has the 226| onsite administrative assessment of each additional long-term
198| potential to result in harm to the resident. 227 care facility within its jurisdiction.
199 (3) The Secretary of Children and Family Services, in 228 (2) An onsite administrative assessment conducted by a
200| consultation with the Agency for Health Care Administration, 229| 1local council shall be subject to the following conditions:
201 shall amnwaltly require each district administrator to develop, 230 (h) The local council shall conduct an exit consultation
202| with community input, a detailed annual plan that demonstrates 231| with the facility administrator or administrator designee to
203 detaited plans—thatdemonstrate how the district will ensure the 232 discuss issues and concerns and make recommendations for
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improvement, if any.

Section 3. Subsection (2) of section 400.0078, Florida
Statutes, is amended to read:

400.0078 Citizen access to State Long-Term Care Ombudsman
Program services.—

(2) E i + PR £ id + h

11
£ * * e r—rePp¥ HEeatt T—a—F TeeH YT

reeeiver Upon admission to a long-term care facility, each

resident or representative of a resident must receive

information regarding the purpose of the State Long-Term Care
Ombudsman Program, the statewide toll-free telephone number for

receiving complaints, the confidentiality of the subject matter

of a complaint and the complainant’s name and identity, and

other relevant information regarding how to contact the program.
Residents or their representatives must be furnished additional
copies of this information upon request.

Section 4. Paragraphs (b) and (c) of subsection (3) of
section 429.07, Florida Statutes, are amended to read:

429.07 License required; fee.—

(3) In addition to the requirements of s. 408.806, each
license granted by the agency must state the type of care for
which the license is granted. Licenses shall be issued for one
or more of the following categories of care: standard, extended
congregate care, limited nursing services, or limited mental
health.

(b) An extended congregate care license shall be issued to
facilities that have been licensed as assisted living facilities

for 2 or more years and that provide prewiding, directly or

through contract, services beyond those authorized in paragraph

(a), including services performed by persons licensed under part
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I of chapter 464 and supportive services, as defined by rule, to
persons who would otherwise be disqualified from continued
residence in a facility licensed under this part. The purpose of

an extended congregate care license is to enable residents to

age in place in a residential environment despite mental or

physical limitations that might otherwise disqualify them from

residency in a facility licensed under this part.

1. In order for extended congregate care services to be
provided, the agency must first determine that all requirements
established in law and rule are met and must specifically
designate, on the facility’s license, that such services may be
provided and whether the designation applies to all or part of
the facility. Such designation may be made at the time of
initial licensure or relicensure, or upon request in writing by
a licensee under this part and part II of chapter 408. The
notification of approval or the denial of the request shall be
made in accordance with part II of chapter 408. Existing
facilities qualifying to provide extended congregate care
services must have maintained a standard license and may not
have been subject to administrative sanctions during the
previous 2 years, or since initial licensure if the facility has
been licensed for less than 2 years, for any of the following
reasons:

a. A class I or class II violation;

b. Three or more repeat or recurring class III violations
of identical or similar resident care standards from which a
pattern of noncompliance is found by the agency;

c. Three or more class III violations that were not

corrected in accordance with the corrective action plan approved
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by the agency;

d. Violation of resident care standards which results in
requiring the facility to employ the services of a consultant
pharmacist or consultant dietitian;

e. Denial, suspension, or revocation of a license for
another facility licensed under this part in which the applicant
for an extended congregate care license has at least 25 percent
ownership interest; or

f. Imposition of a moratorium pursuant to this part or part
II of chapter 408 or initiation of injunctive proceedings.

2. If an assisted living facility has been licensed for

less than 2 years, the initial extended congregate care license

must be provisional and may not exceed 6 months. Within the

first 3 months after the provisional license is issued, the

licensee shall notify the agency when it has admitted an

extended congregate care resident, after which an unannounced

inspection shall be made to determine compliance with

requirements of an extended congregate care license. If the

licensee demonstrates compliance with all of the requirements of

an extended congregate care license during the inspection, the

licensee shall be issued an extended congregate care license. In

addition to sanctions authorized under this part, if violations

are found during the inspection and the licensee fails to

demonstrate compliance with all assisted living requirements

during a followup inspection, the licensee shall immediately

suspend extended congregate care services, and the provisional

extended congregate care license expires.

3.2+ A facility that is licensed to provide extended

congregate care services shall maintain a written progress
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report on each person who receives services which describes the
type, amount, duration, scope, and outcome of services that are
rendered and the general status of the resident’s health. A
registered nurse, or appropriate designee, representing the
agency shall visit the facility at least twice a year guarterly
to monitor residents who are receiving extended congregate care
services and to determine if the facility is in compliance with
this part, part II of chapter 408, and relevant rules. One of
the visits may be in conjunction with the regular survey. The
monitoring visits may be provided through contractual
arrangements with appropriate community agencies. A registered
nurse shall serve as part of the team that inspects the

facility. The agency may waive one of the required yearly

monitoring visits for a facility that—has been ticensedfor ot
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appropriatetyr—and if the facility has held an extended
congregate care license during the last 24 months, has had no
class I or class II violations, has had amrd no uncorrected class
III violations, and has had no confirmed ombudsman council
complaints that resulted in a citation for licensure. The—agerey
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4.3~ A facility that is licensed to provide extended
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congregate care services must:

a. Demonstrate the capability to meet unanticipated
resident service needs.

b. Offer a physical environment that promotes a homelike
setting, provides for resident privacy, promotes resident
independence, and allows sufficient congregate space as defined
by rule.

c. Have sufficient staff available, taking into account the
physical plant and firesafety features of the building, to
assist with the evacuation of residents in an emergency.

d. Adopt and follow policies and procedures that maximize
resident independence, dignity, choice, and decisionmaking to
permit residents to age in place, so that moves due to changes
in functional status are minimized or avoided.

e. Allow residents or, if applicable, a resident’s
representative, designee, surrogate, guardian, or attorney in
fact to make a variety of personal choices, participate in
developing service plans, and share responsibility in
decisionmaking.

f. Implement the concept of managed risk.

g. Provide, directly or through contract, the services of a
person licensed under part I of chapter 464.

h. In addition to the training mandated in s. 429.52,
provide specialized training as defined by rule for facility
staff.

5.4+~ A facility that is licensed to provide extended
congregate care services is exempt from the criteria for
continued residency set forth in rules adopted under s. 429.41.

A licensed facility must adopt its own requirements within
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guidelines for continued residency set forth by rule. However,
the facility may not serve residents who require 24-hour nursing
supervision. A licensed facility that provides extended
congregate care services must also provide each resident with a

written copy of facility policies governing admission and

retention.
5 Th 3 £ + ded + 3
—The—primary purp £ tended RGrega ¥ i
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6. Before the admission of an individual to a facility
licensed to provide extended congregate care services, the
individual must undergo a medical examination as provided in s.
429.26(4) and the facility must develop a preliminary service
plan for the individual.

7. 1f Whern a facility can no longer provide or arrange for
services in accordance with the resident’s service plan and
needs and the facility’s policy, the facility must shadd make
arrangements for relocating the person in accordance with s.
429.28(1) (k).

ol = 1 + = + ded + 3
FarruE to—P¥ FEr EeRaea ngregat Sxa SeEVE S—HaY
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The agency may deny or revoke a facility’s extended congregate
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care license for not meeting the standards of an extended

congregate care license or for any of the grounds listed in this

subsection.

(c) A limited nursing services license shall be issued to a
facility that provides services beyond those authorized in
paragraph (a) and as specified in this paragraph.

1. In order for limited nursing services to be provided in
a facility licensed under this part, the agency must first
determine that all requirements established in law and rule are
met and must specifically designate, on the facility’s license,
that such services may be provided. Such designation may be made

at the time of initial licensure or licensure renewal

relieensuyre, Or upon request in writing by a licensee under this
part and part II of chapter 408. Notification of approval or
denial of such request shall be made in accordance with part II
of chapter 408. An existing facility that qualifies faeilities
guatifying to provide limited nursing services must shedd have

maintained a standard license and may not have been subject to
administrative sanctions that affect the health, safety, and
welfare of residents for the previous 2 years or since initial
licensure if the facility has been licensed for less than 2
years.

2. A facility Faeilities that is are licensed to provide
limited nursing services shall maintain a written progress
report on each person who receives such nursing services. Thes
whieh report must describe deseribes the type, amount, duration,
scope, and outcome of services that are rendered and the general
status of the resident’s health. A registered nurse representing
the agency shall visit the facility suveh—faeilities at least
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annually £wiee—a—yea¥r to monitor residents who are receiving
limited nursing services and to determine if the facility is in
compliance with applicable provisions of this part, part II of
chapter 408, and related rules. The monitoring visits may be
provided through contractual arrangements with appropriate
community agencies. A registered nurse shall also serve as part
of the team that inspects such facility. Visits may be in

conjunction with other agency inspections. The agency may waive

one of the required yearly monitoring visits for a facility that

has:

a. A limited nursing services license for at least 24

months;

b. No class I or class II violations and no uncorrected

class III violations; and

c. No confirmed ombudsman council complaints that resulted

in a citation for licensure.

3. A person who receives limited nursing services under
this part must meet the admission criteria established by the
agency for assisted living facilities. When a resident no longer
meets the admission criteria for a facility licensed under this
part, arrangements for relocating the person shall be made in
accordance with s. 429.28(1) (k), unless the facility is licensed
to provide extended congregate care services.

Section 5. Section 429.075, Florida Statutes, is amended to
read:

429.075 Limited mental health license.—An assisted living
facility that serves one £h¥ee or more mental health residents
must obtain a limited mental health license.

(1) To obtain a limited mental health license, a facility
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must hold a standard license as an assisted living facility,
must not have any current uncorrected deficiencies or
violations, and must ensure that, within 6 months after
receiving a limited mental health license, the facility
administrator and the staff of the facility who are in direct
contact with mental health residents must complete training of
no less than 6 hours related to their duties. Such designation
may be made at the time of initial licensure or relicensure or
upon request in writing by a licensee under this part and part
II of chapter 408. Notification of approval or denial of such
request shall be made in accordance with this part, part II of
chapter 408, and applicable rules. This training must widd be
provided by or approved by the Department of Children and Family
Services.

(2) A facility that is Faeeilities licensed to provide

services to mental health residents must shadtd provide
appropriate supervision and staffing to provide for the health,
safety, and welfare of such residents.

(3) A facility that has a limited mental health license
must:

(a) Have a copy of each mental health resident’s community
living support plan and the cooperative agreement with the
mental health care services provider. The support plan and the
agreement may be combined.

(b) Have documentation that is provided by the Department
of Children and Family Services that each mental health resident
has been assessed and determined to be able to live in the
community in an assisted living facility that has with a limited

mental health license.
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(c) Make the community living support plan available for
inspection by the resident, the resident’s legal guardian, the
resident’s health care surrogate, and other individuals who have
a lawful basis for reviewing this document.

(d) Assist the mental health resident in carrying out the
activities identified in the individual’s community living
support plan.

(4) A facility that has with a limited mental health
license may enter into a cooperative agreement with a private
mental health provider. For purposes of the limited mental
health license, the private mental health provider may act as
the case manager.

Section 6. Section 429.14, Florida Statutes, is amended to
read:

429.14 Administrative penalties.—

(1) In addition to the requirements of part II of chapter
408, the agency may deny, revoke, and suspend any license issued
under this part and impose an administrative fine in the manner
provided in chapter 120 against a licensee for a violation of
any provision of this part, part II of chapter 408, or
applicable rules, or for any of the following actions by a
licensee, for the actions of any person subject to level 2
background screening under s. 408.809, or for the actions of any
facility staff empleyee:

(a) A Am—dintentionat—or negligent act seriously affecting

the health, safety, or welfare of a resident of the facility.
(b) A The determination by the agency that the owner lacks
the financial ability to provide continuing adequate care to

residents.
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(c) Misappropriation or conversion of the property of a
resident of the facility.

(d) Failure to follow the criteria and procedures provided
under part I of chapter 394 relating to the transportation,
voluntary admission, and involuntary examination of a facility
resident.

(e) A citation of any of the following deficiencies as
specified in s. 429.19:

1. One or more cited class I deficiencies.

2. Three or more cited class II deficiencies.

3. Five or more cited class III deficiencies that have been
cited on a single survey and have not been corrected within the
times specified.

(f) Failure to comply with the background screening
standards of this part, s. 408.809(1), or chapter 435.

(g) Violation of a moratorium.

(h) Failure of the license applicant, the licensee during
relicensure, or a licensee that holds a provisional license to
meet the minimum license requirements of this part, or related
rules, at the time of license application or renewal.

(i) An intentional or negligent life-threatening act in
violation of the uniform firesafety standards for assisted
living facilities or other firesafety standards which that
threatens the health, safety, or welfare of a resident of a
facility, as communicated to the agency by the local authority
having jurisdiction or the State Fire Marshal.

(j) Knowingly operating any unlicensed facility or
providing without a license any service that must be licensed

under this chapter or chapter 400.
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(k) Any act constituting a ground upon which application
for a license may be denied.

(2) Upon notification by the local authority having
jurisdiction or by the State Fire Marshal, the agency may deny
or revoke the license of an assisted living facility that fails
to correct cited fire code violations that affect or threaten
the health, safety, or welfare of a resident of a facility.

(3) The agency may deny or revoke a license of an te—any
applicant or controlling interest as defined in part II of
chapter 408 which has or had a 25-percent or greater financial
or ownership interest in any other facility that is licensed
under this part, or in any entity licensed by this state or
another state to provide health or residential care, if that
whieh facility or entity during the 5 years prior to the
application for a license closed due to financial inability to
operate; had a receiver appointed or a license denied,
suspended, or revoked; was subject to a moratorium; or had an
injunctive proceeding initiated against it.

(4) The agency shall deny or revoke the license of an
assisted living facility if:

(a) A resident’s health, safety, or welfare has been

seriously affected by an intentional act of facility staff;

(b) There are two moratoria issued pursuant to this part,

or part II of chapter 408, which are imposed by final order

within a 2-year period;

(c) The facility is conditionally licensed for 180 or more

consecutive days;

(d) The facility is cited for two or more class I

violations arising from unrelated circumstances during the same
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survey or investigation; or
(e) The facility is cited for two or more class I
violations arising from separate surveys or investigations
within a 2-year period that—has—+ O tass—T—ieotations
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(5) An action taken by the agency to suspend, deny, or
revoke a facility’s license under this part or part II of
chapter 408, in which the agency claims that the facility owner
or an employee of the facility has threatened the health,
safety, or welfare of a resident of the facility must be heard
by the Division of Administrative Hearings of the Department of
Management Services within 120 days after receipt of the
facility’s request for a hearing, unless that time limitation is
waived by both parties. The administrative law judge shall must
render a decision within 30 days after receipt of a proposed
recommended order.

(6) The agency shall impose an immediate moratorium, as

provided under s. 408.814, on an assisted living facility that

fails to provide the agency access to the facility or prohibits

the agency from conducting a regulatory inspection. The licensee

may not restrict agency staff in accessing and copying records

or in conducting confidential interviews with facility staff or

any individual who receives services from the facility previde
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(7) Agency notification of a license suspension or
revocation, or denial of a license renewal, shall be posted and
visible to the public at the facility.

Section 7. Paragraphs (a) and (b) of subsection (2) of
section 429.178, Florida Statutes, are amended to read:

429.178 Special care for persons with Alzheimer’s disease
or other related disorders.—

(2) (a) An individual who is employed by a facility that
provides special care for residents with Alzheimer’s disease or
other related disorders, and who has regular contact with such
residents, must complete up to 4 hours of initial dementia-
specific training developed or approved by the department. The
training must shedt be completed within 3 months after beginning
employment and satisfy shaell—satisfy the core training
requirements of s. 429.52(3) (g) s+—429-522r+s)>.

(b) A direct caregiver who is employed by a facility that
provides special care for residents with Alzheimer’s disease or
other related disorders, and who provides direct care to such
residents, must complete the required initial training and 4
additional hours of training developed or approved by the
department. The training must shald be completed within 9 months
after beginning employment and satisfy sheddt——satisfy the core
training requirements of s. 429.52(3) (g) s+—429-52(2) (o).

Section 8. Section 429.19, Florida Statutes, is amended to
read:

429.19 Violations; imposition of administrative fines;
grounds.—
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(1) In addition to the requirements of part II of chapter
408, the agency shall impose an administrative fine in the
manner provided in chapter 120 for the violation of any
provision of this part, part II of chapter 408, and applicable
rules by an assisted living facility, for the actions of any
person subject to level 2 background screening under s. 408.809,
for the actions of any facility employee, or for an intentional
or negligent act seriously affecting the health, safety, or
welfare of a resident of the facility.

(2) Each violation of this part and adopted rules must
shatd be classified according to the nature of the violation and
the gravity of its probable effect on facility residents. The
agency shall indicate the classification on the written notice
of the violation as follows:

(a) Class “I” violations are defined in s. 408.813. The
agency shall impose an administrative fine of $7,500 for each =

cited class I violation in a facility that is licensed for fewer

than 100 beds at the time of the violation in—an—ameuntnet—tess

5 000 =] £ 10 000 £
7 7 £

£h a9
TR Szzacaasacacy S==2aC o

r—each—ielatien. The

agency shall impose an administrative fine of $11,250 for each

cited class I violation in a facility that is licensed for 100

or more beds at the time of the violation. If the noncompliance

occurs within the prior 12 months, the fine must be levied for

violations that are corrected before an inspection.

(b) Class “II” violations are defined in s. 408.813. The

agency shall impose an administrative fine of $3,000 for each &

cited class II violation in a facility that is licensed for

fewer than 100 beds at the time of the violation im—ean—ameunt

£ 1 5 $1 000 g + a4 5 000 £ B
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vieotatien. The agency shall impose an administrative fine of

$4,500 for each cited class II violation in a facility that is

licensed for 100 or more beds at the time of the wviolation.

(c) Class “III” violations are defined in s. 408.813. The

agency shall impose an administrative fine of $750 for each =

cited class III violation in a facility that is licensed for

fewer than 100 beds at the time of the violation in—an—ameunt

£ 1 £h $500 4 £ a4 1 000 € h folat
t— o Szzacaassacac \S==2aC s o * Tt
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The agency shall impose an administrative fine of $1,125 for

each cited class III violation in a facility that is licensed

for 100 or more beds at the time of the violation.

(d) Class “IV” violations are defined in s. 408.813. The

agency shall impose an administrative fine of $150 for each =&

cited class IV violation in a facility that is licensed for

fewer than 100 beds at the time of the violation imn—an—amount

£ 1 £h $100 =] + A4 laYal= iolati
Tt chah—=T RGOt SR TOF¥ Sas22s ToratIofn.

The agency shall impose an administrative fine of $225 for each

cited class IV violation in a facility that is licensed for 100

or more beds at the time of the violation.

(e) Any fine imposed for class I and class II violations

must be doubled if a facility was previously cited for one or

more class I or class II violations during the agency’s last

licensure inspection or any inspection or complaint

investigation since the last licensure inspection.

(f) Notwithstanding any other provision of law, a fine must

be imposed for each class III and class IV violation, regardless

of correction, if a facility was previously cited for one or

more class III or class IV violations during the agency’s last

licensure inspection or any inspection or complaint
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investigation since the last licensure inspection, for the same

regulatory violation. A fine imposed for class III or class IV

violations must be doubled if a facility was previously cited

for one or more class III or class IV violations during the

agency’s last two licensure inspections for the same regulatory

violation.

(g) In addition to the fines listed in paragraphs (a)-(d),

the agency shall impose an administrative fine of $500 if a

facility is found not to be in compliance with the background

screening requirements as provided in s. 408.809.
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(3) 44> Each day of continuing violation after the date

established by the agency fixed for correction termination of

the violation—= rdered—by—the—ageney, constitutes an

additional, separate, and distinct violation.

(4)+45)» An Any action taken to correct a violation shall be
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documented in writing by the owner or administrator of the
facility and verified through followup visits by agency
personnel. The agency may impose a fine and, in the case of an
owner-operated facility, revoke or deny a facility’s license
when a facility administrator fraudulently misrepresents action
taken to correct a violation.

(5)+46> A Any facility whose owner fails to apply for a
change-of-ownership license in accordance with part II of
chapter 408 and operates the facility under the new ownership is
subject to a fine of $5,000.

(6)+#- In addition to any administrative fines imposed, the
agency may assess a survey fee, equal to the lesser of one half
of the facility’s biennial license and bed fee or $500, to cover
the cost of conducting initial complaint investigations that
result in the finding of a violation that was the subject of the
complaint or monitoring visits conducted under s. 429.28(3) (c)
to verify the correction of the violations.

(7)48) During an inspection, the agency shall make a
reasonable attempt to discuss each violation with the owner or
administrator of the facility, prior to written notification.

(8)+458)» The agency shall develop and disseminate an annual
list of all facilities sanctioned or fined for violations of
state standards, the number and class of violations involved,
the penalties imposed, and the current status of cases. The list
shall be disseminated, at no charge, to the Department of
Elderly Affairs, the Department of Health, the Department of
Children and Family Services, the Agency for Persons with
Disabilities, the area agencies on aging, the Florida Statewide

Advocacy Council, and the state and local ombudsman councils.
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The Department of Children and Family Services shall disseminate
the list to service providers under contract to the department
who are responsible for referring persons to a facility for
residency. The agency may charge a fee commensurate with the
cost of printing and postage to other interested parties
requesting a copy of this list. This information may be provided
electronically or through the agency’s Internet site.

Section 9. Subsections (2) and (6) of section 429.28,
Florida Statutes, are amended to read:

429.28 Resident bill of rights.—

(2) The administrator of a facility shall ensure that a
written notice of the rights, obligations, and prohibitions set
forth in this part is posted in a prominent place in each
facility and read or explained to residents who cannot read. The
This notice must shadE include the name, address, and telephone
numbers of the local ombudsman council and central abuse hotline
and, if whenm applicable, the Advocacy Center for Persons with
Disabilities, Inc., and the Florida local advocacy council,

where complaints may be lodged. The notice must state that the

subject matter of a complaint made to the Office of State Long-

Term Care Ombudsman or a local long-term care ombudsman council

and the names and identities of the residents involved in the

complaint and the complainants are kept confidential pursuant to

s. 400.0077. The facility must ensure a resident’s access to a
telephone to call the local ombudsman council, central abuse
hotline, Advocacy Center for Persons with Disabilities, Inc.,
and the Florida local advocacy council.

(6) A Any facility that whieh terminates the residency of

an individual who participated in activities specified in
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subsection (5) must shatd show good cause in a court of

competent jurisdiction. If good cause is not shown, the agency

shall impose a fine of $2,500 in addition to any other penalty

assessed against the facility.

Section 10. Section 429.34, Florida Statutes, i1s amended to
read:

429.34 Right of entry and inspection.—

(1) In addition to the requirements of s. 408.811, any duly
designated officer or employee of the department, the Department
of Children and Family Services, the Medicaid Fraud Control Unit
of the Office of the Attorney General, the state or local fire
marshal, or a member of the state or local long-term care
ombudsman council has shedtdt—have the right to enter unannounced
upon and into the premises of any facility licensed pursuant to
this part in order to determine the state of compliance with the
provisions of this part, part II of chapter 408, and applicable
rules. Data collected by the state or local long-term care
ombudsman councils or the state or local advocacy councils may
be used by the agency in investigations involving violations of

regulatory standards. A person specified in this section who

knows or has reasonable cause to suspect that a vulnerable adult

has been or is being abused, neglected, or exploited shall

immediately report such knowledge or suspicion to the central

abuse hotline pursuant to chapter 415.

(2) Each licensed assisted living facility must be

inspected by the agency at least once every 24 months to

determine compliance with this chapter and related rules. If an

assisted living facility is cited for one or more class I

violations or two or more class II violations arising from
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separate surveys within a 60-day period or due to unrelated

circumstances during the same survey, the agency must conduct an

additional licensure inspection within 6 months. In addition to

any fines imposed on the facility under s. 429.19, the licensee

must pay a fee for the cost of the additional inspection

equivalent to the standard assisted living facility license and

per-bed fees, without exception for beds designated for

recipients of optional state supplementation. The agency shall

adjust the fee in accordance with s. 408.805.

Section 11. Present subsections (1) through (11) of section
429.52, Florida Statutes, are redesignated as subsections (2)
through (12), respectively, a new subsection (1) is added to
that section, and present subsection (9) of that section is
amended, to read:

429.52 Staff training and educational programs; core
educational requirement.—

(1) Effective October 1, 2013, each new assisted living

facility employee who has not previously completed core training

must attend a preservice orientation provided by the facility

before interacting with residents. The preservice orientation

must be at least 2 hours in duration and cover topics that help

the employee provide responsible care and respond to the needs

of residents of the facility. Upon completion, the employee and

the administrator of the facility must sign an affidavit stating

that the employee completed the required preservice orientation.

The facility must keep the affidavit in the employee’s work
file.
(10) 4% The training required by this section must sheadtt be

conducted by persons registered with the department as having
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the requisite experience and credentials to conduct the

training. A person seeking to register as a trainer must provide

the department with proof of completion of the minimum core

training education requirements, successful passage of the

competency test established under this section, and proof of

compliance with the continuing education requirement in

subsection (5)44)-.

Section 12. The Legislature finds that consistent

regulation of assisted living facilities benefits residents and

operators of such facilities. To determine whether surveys are

consistent between surveys and surveyors, the Agency for Health

Care Administration shall conduct a study of intersurveyor

reliability for assisted living facilities. By November 1, 2013,

the agency shall report to the Governor, the President of the

Senate, and the Speaker of the House of Representatives its

findings and make any recommendations to improve intersurveyor

reliability.

Section 13. The Legislature finds that consumers need

additional information on the quality of care and service in

assisted living facilities in order to select the best facility

for themselves or their loved ones. Therefore, the Agency for

Health Care Administration shall:

(1) Propose a rating system for assisted living facilities

similar to that used for nursing homes. The proposal must

include, but is not limited to, the data elements to be used,

the method of collecting the data, the method of determining the

rating, an estimate of the initial and ongoing costs of a rating

system to both the agency and assisted living facilities, and a

timetable for the implementation of the rating system for
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assisted living facilities. The agency shall submit its proposal

to the Governor, the President of the Senate, and the Speaker of

the House of Representatives by November 1, 2013.

(2) By January 1, 2014, create a content that is easily

accessible through the front page of the agency’s website. At a

minimum, the content must include:

(a) Information on each licensed assisted living facility,

including, but not limited to:

1. The name and address of the facility.

2. The number and type of licensed beds in the facility.

3. The types of licenses held by the facility.

4. The facility’s license expiration date and status.

5. Other relevant information that the agency currently

collects.

(b) A list of the facility’s cited violations and a summary

of each violation which is presented in an understandable manner

to the general public.

(c) Links to inspection reports that the agency has on

file.

(d) A monitored comment page, maintained by the agency,

which allows citizens to anonymously comment on assisted living

facilities that are licensed to operate in the state. This

comment page must, at a minimum, allow members of the public to

post comments on their experiences with, or observations of, an

assisted living facility and to review other people’s comments.

Comments posted to the agency’s comment page may not contain

profanity and are intended to provide meaningful feedback about

the assisted living facility. The agency shall provide for a

webpage moderator to review comments for profane content before
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the comments are posted to the page. An employee, owner, or

controlling interest in an assisted living facility is

prohibited from posting comments on the page.

Section 14. This act shall take effect July 1, 2013.
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Summary:

SB 164 makes numerous changes to the law relating to normalcy for children in foster care
including:

e Providing legislative findings and intent that recognize the importance of normalizing the
lives of children in foster care;

e Establishing a reasonable and prudent parent standard of care and providing for application
of the standard;

e Protecting caregivers who apply the reasonable and prudent parent standard from liability;
and

¢ Eliminating the current requirement for the development of a normalcy plan and quarterly
updates and replacing it with an assessment of normalcy goals and objectives at each judicial
review.

The bill also changes the standard for the return of children to an abusive or neglectful parent
after that parent has completed his or her case plan and the child has been living with the other
parent.
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The bill is not expected to have a fiscal impact on the state and has an effective date of July 1,
2013.

This bill substantially amends the following sections of the Florida Statutes: 39.522 and
409.1451. This bill creates section 39.409 of the Florida Statutes.

Il. Present Situation:
Normalcy for Children
Background

Each year, approximately 30,000 children in foster care age out of the foster care system
nationwide, typically at 18 years of age, and this number has risen steadily over the past decade.!
In Florida, 1,181 children aged out of care in 2011-2012 and those humbers have declined over
the past three years.? These are young adults who experienced significant psychological trauma
during their formative years, including being neglected and/or abused, being separated from their
homes, friends, families and most things familiar to them, and often experiencing multiple
placements in homes and group home settings.

The foster care system, which has historically been focused on safety and concerned about
liability, often creates huge barriers to the normalcy of a child’s experiences growing-up, causing
children in care to miss out on many rites of passage common to their peers. While their friends
are getting their driver’s licenses, most children in care are not since they generally have no one
to teach them to drive or the money for insurance or driver’s education, let alone access to a car.’?
Other rites of passage are anything but typical for children in care, as each one requires some
additional layers of bureaucracy. Getting a first job, participating in sports, going camping with
friends, and even going to the prom are all examples of activities that, while may be a normal
part of growing up for most children and teenagers, are not always readily available to many
foster youth.”

These problems are compounded for children in care who live their teen years in group homes.
They often do not benefit from normal growing-up experiences that most children take for
granted, but which prepare them for adult life, such as seeing an adult pay bills each month, do
the laundry, buy groceries, pay taxes, arrange for car insurance, or undertake the dozens of other
mundane tasks required to run a household.” In Florida, 60 percent of children 13-17 years of age
live in group homes.®

! Congressional Coalition on Adoption Institute. Fact Sheet. (2011). Retrieved January 28, 2013 from
http://www.ccainstitute.org/why-we-do-it-/facts-and-statistics.html.
2 Provided as part of a data request from Senate Children, Families and Elder Affairs staff to the Department of Children and
Families. Response received on December 21, 2012.
j Martha Shirk and Gary Stangler, On Their Own, Basic Books (2004).

Id.
® First Star and Children’s Advocacy Institute of the University of San Diego School of Law. The Fleecing of Foster
Children: How We Confiscate Their Assets and Undermine Their Financial Security. (2011). Retrieved January 28, 2013,
from http://www.caichildlaw.org/Misc/Fleecing_Report Final_HR.pdf.
® Provided as part of a data request from Senate Children, Families and Elder Affairs staff to the Department of Children and
Families. Response received on December 21, 2012.
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Florida

The Department of Children and Families (DCF or department) and community-based care lead
agencies (CBCs) are responsible for dependency proceedings and managing and providing child
protection, foster care, and adoption services. Foster care services include a range of independent
living services. Section 409.1451, F.S., requires the department to adopt by rule procedures to
administer the independent living transition services program, including balancing the goals of
normalcy and safety for children and providing caregivers with as much flexibility as possible to
enable a child to participate in normal life experiences. Current rule, relating to licensed out of
home caregiver roles provides that:

e Children in licensed out-of-home care shall be afforded every opportunity for social
development, recreation, and normalization of their lives. Children in licensed out of home
care may attend overnight or planned outings if such activities are determined to be safe and
appropriate by the licensed out-of-home caregiver. The services worker ... must be notified
of the activity.

e The licensed out of home caregiver may allow foster children to experience circumstances
without adult supervision depending on the child’s age, maturity, and ability to make
appropriate decisions ... the licensed out of home caregiver shall be prudent and
conscientious about circumstances where the child is granted independence, including trips to
the movies, mall, athletic events and work.

e Overnight trips exceeding one night must be approved by the child’s services worker and
must not interfere with visitation schedules.

e Background checks for dating and outings, such as school field trips, Cub Scout campouts,
and activities with friends, families, school and church groups, are not necessary for
participation in normal school or community activities.”

The department has proposed changes to the rule relating to licensed out of home caregiver roles,
however these changes do not appear to substantively change provisions relating to normalcy. In
addition, former secretaries and the current secretary of the department have issued memoranda
requiring community-based care lead agencies and their providers to implement policies related
to normalcy.® In general foster teens continue to report that the effort to establish a more normal
living environment within the foster care system is still lagging.®

Standard for Reunification

Currently, the provisions in Chapter 39 relating to a change of custody after disposition have
resulted in varying interpretations and inconsistent trial court rulings. In addition, appellate
courts have ruled that an endangerment standard must be applied, which requires that the parent
causing the dependency be granted reunification unless doing so would endanger the child. Trial
courts are not to determine which parent is best suited to provide permanency. The child’s best

" Rule 65C-13.029, F.A.C.

& See Memorandum from Lucy Hadi dated August 31, 2005, Memorandum from George Sheldon dated September 3, 2010,
and Memorandum from David Wilkins dated January 20, 2012. On file with the Senate Children, Families, and Elder Affairs
Committee.

® Independent Living Services Advisory Council. Annual Report. 2012.
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interest is not the controlling standard. This creates a conflict with the overriding principle of
Chapter 39 which is the best interest of the child.

When the issue is placement with which parent, Chapter 39 is not clear what standard,
endangerment or best interest, should be used to determine a child’s permanency. Section
39.521, F.S., says at every review hearing the judge shall decide which parent, if either, shall
have custody. It further says that when changing custody from one parent to another the standard
shall be the best interest of the child.*® In contrast, section 39.522, F.S., provides that when
deciding whether a child should be reunited with a parent, the court shall determine whether the
parent has substantially complied with the terms of the case plan to the extent that the safety,
well-being, and physical, mental, and emotional health of the child is not endangered by the
return of the child to the home.™

Although the situation is the same whether there is one offending parent™? or two, the most
frequent situation occurs when a child is placed with a non-offending parent at disposition and
services are provided to the offending parent. Several Florida District Courts of Appeal (DCA)
have repeatedly pointed to section 39.522(2), F.S., as the controlling statute and have held that
the plain language requires the offending parent be granted reunification if they substantially
comply with the terms of the case plan and the court finds no endangerment to the child as a
result of reunification. Many of these opinions specifically prohibit an independent review of the
child’s best interest. For example, in the following case:

The mother appealed the trial court’s order denying her motion for reunification
with her child following her substantial compliance with the tasks in her case
plan. She also appealed “orders approving a general magistrate’s report finding
that custody of [child] should remain with her father (with visitation by her
mother).” Id. at 688. After the child was adjudicated dependent, the trial court
placed the child with the non-offending father. The case plan goal was
reunification with a concurrent plan of remaining with the father. After the
mother’s substantial compliance with the case plan, the trial court placed the child
with the father using a “best interest” standard. Id. at 689. The Third DCA wrote,
“[t]his case requires us to consider the applicability of different and apparently
inconsistent statutory provisions relating to reunification, sections 39.522(2) and
39.621(10), Florida Statutes (2010).” Id. at 688. It held “the general magistrate’s
charge . . . was not to select the “better” permanency option. Id. at 690. Instead,
having determined that the mother substantially complied with her case plan, the
general magistrate was obligated to allow reunification with the mother unless
that would “endanger” [the child] as described in § 39.522(2).” Id. Further, the
Third DCA held “the “best interests” and “endangerment” standards are markedly
different. The latter standard applies to a reunification or permanency hearing in
which reunification is the primary goal and, as here, the offending parent has
substantially complied with her or his case plan.” The Third DCA reversed and

19 Section 39.521(3)(b)2., Florida Statutes.
1 Section 39.522(2), Florida Statutes.

12 An offending parent is a parent who is the perpetrator of the abuse or neglect that resulted in the child being removed from

the home.



BILL: CS/SB 164 Page 5

remanded the case.’>*

Il. Effect of Proposed Changes:
The bill makes numerous changes to the law relating to normalcy for children in foster care.

Section 2. of the bill:

e Provides legislative findings and intent that recognize the importance of normalizing the lives
of children in foster care;

e Provides definitions for the terms “age-appropriate,
prudent parent standard;”

e Requires verification by the department and the community-based care lead agencies that
private providers have policies in place promoting and protecting the concept of normalcy;

e Establishes a reasonable and prudent parent standard of care and provides for application of
the standard; and

e Protects caregivers who apply reasonable and prudent parent standard from liability.

99 ¢¢

caregiver,” and “reasonable and

Section 3. of the bill:

e Amends s. 39.522, F.S., which requires the trial court to consider a child’s best interest in a
decision to reunify a child from placement with one parent back to the parent who abused or
neglected them. This clarifies the statutory provisions on custody between parents post a
dependency adjudication by making clear that the standard is not to simply place a child back
with the parent who harmed the child once the risk of present or future harm is removed, but
requires that such a move also be in the child’s best interest when the child is living in the
home of the stable, non-abusive parent.

Section 4. of the bill:

e Eliminates the current requirement for the development of a normalcy plan and quarterly
updates for children in foster care and replaces it with an assessment of normalcy goals and
objectives at each judicial review.

Administrative rule and memoranda from the office of the department secretary have been
insufficient to ensure that the CBCs and their providers set policies allowing children to engage
in normal, age-appropriate activities. Children in care are still being denied opportunities to
participate like their peers. Empowering the caregiver in statute to approve or disapprove
participation in activities by using the reasonable and prudent parent standard and providing
them with protection from liability when doing so may improve the chances that all children in
foster care have a better chance at normalcy.

33.V.-R. v. Department of Children and Family Services, 77 So. 3d 687 (Fla. 3d DCA 2011).

4 Also see D.S. v. Department and Children and Families, 900 So. 2d 628 (Fla. 5th DCA 2005); R.H. v. Department of
Children and Families, 948 So. 2d 898 (Fla. 5th DCA 2007); K.E. v. Department of Children and Families, 958 So. 2d 968
(Fla. 5th DCA 2007); M.M. v. Department of Children and Families, 29 So. 3d 1200 (Fla. 5th DCA 2010); A.L. v.
Department of Children and Families, 53 So. 3d 324 (Fla. 5th DCA 2010), and In re G.M., 73 So. 3d 320 (Fla. 2d DCA
2011).
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V. Constitutional Issues:

A. Municipality/County Mandates Restrictions:

None.

B. Public Records/Open Meetings Issues:
None.

C. Trust Funds Restrictions:
None.

V. Fiscal Impact Statement:

A. Tax/Fee Issues:
None.
B. Private Sector Impact:
None.
C. Government Sector Impact:
None.
VI.  Technical Deficiencies:
None.
VII. Related Issues:
None.
VIII. Additional Information:
A. Committee Substitute — Statement of Substantial Changes:

(Summarizing differences between the Committee Substitute and the prior version of the bill.)

CS by Children, Families, and Elder Affairs on February 5, 2013:

o Replaces a reference to an administrative rule with a statutory reference.

o Clarifies the difference in standard for returning a child to a parent who has been
abusive or neglectful in the past and who has completed a case plan when the child
has been placed with the other parent and when the child has been placed with
someone other than a parent.



BILL: CS/SB 164 Page 7

B. Amendments:

None.

This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate.
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LEGISLATIVE ACTION
Senate . House
Comm: RCS
02/05/2013

The Committee on Children, Families, and Elder Affairs (Detert)

recommended the following:
Senate Amendment
Delete lines 54 - 57

and insert:

(b) “Caregiver” means a person with whom the child is placed in

out-of-home care, or a designated official for a group care

facility licensed by the department under s.409.175.
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LEGISLATIVE ACTION
Senate . House
Comm: RCS
02/05/2013

The Committee on Children, Families, and Elder Affairs (Detert)

recommended the following:
Senate Amendment

Delete lines 130 - 141
and insert:
(2) In cases where the issue before the court is whether a

child should be reunited with a parent, and the child is

currently placed with someone other than a parent, the court

must shaltd determine whether the parent has substantially
complied with the terms of the case plan to the extent that the
safety, well-being, and physical, mental, and emotional health
of the child is not endangered by the return of the child to the

home.
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(3) In cases in which the issue before the court is whether

a child who has been placed in the custody of a parent from whom

the child was not removed should be reunited with the other

parent upon a finding of substantial compliance with the terms

of the case plan, the applicable standard is not endangerment,

but the best interest of the child.
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By Senator Detert

28-00364-13 2013164

A bill to be entitled
An act relating to children in foster care; creating
the “Quality-Parenting for Children in Foster Care
Act”; creating s. 39.409, F.S.; providing legislative
findings and intent; providing definitions;
establishing and providing for the application of a
“reasonable and prudent parent” standard; directing
the Department of Children and Families to adopt
rules; amending s. 39.522, F.S.; specifying that the
standard for reunification from “endangerment” to “the
best interest of the child” in certain circumstances;
amending s. 409.1451, F.S.; providing for the
application of the reasonable and prudent parent
standard to independent living transition services;
specifying that department rules must reflect the
considerations of the reasonable and prudent parent
standard; directing the department to adopt rules;

providing an effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. This act may be cited as the “Quality Parenting

for Children in Foster Care Act.”

Section 2. Section 39.409, Florida Statutes, is created to
read:
39.409 Participation in childhood activities.-

(1) FINDINGS AND INTENT.—

(a) The Legislature finds that parents make important

decisions every day regarding their child’s participation in

Page 1 of 8
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activities and that caregivers of children in out-of-home care

are faced with making the same decisions for a child in their

care.

(b) The Legislature also finds that when a caregiver makes

decisions, he or she must consider applicable laws and rules to

safeguard the health and safety of a child in his or her care

and that those laws and rules have been interpreted to prohibit

children in care from participating in extracurricular

activities.

(c) The Legislature further finds that participation in

extracurricular activities is important to the child’s well-

being, both emotionally and in terms of developing valuable

life-coping skills.

(d) It is the intent of the Legislature to recognize the

importance of normalizing the lives of children in out-of-home

care and to empower caregivers to approve or disapprove a

child’s participation in activities without prior approval of

the department, the caseworker, or the court.

(2) DEFINITIONS.—As used in this section, the term:

(a) “Age-appropriate” means an activity or item that is

generally accepted as suitable for a child of the same

chronological age or level of maturity. Age appropriateness is

based on the development of cognitive, emotional, physical, and

behavioral capacity which is typical for an age or age group.

(b) “Caregiver” means a person with whom the child is

placed in out-of-home care, or a designated official for a group

care facility licensed by the Department of Children and

Families pursuant to Rule 65C-14, Florida Administrative Code.

(c) “Reasonable and prudent parent standard” means the
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standard of care used by a caregiver in determining whether to

allow a child in his or her care to participate in

extracurricular, enrichment, and social activities. This

standard is characterized by careful and thoughtful parental

decisionmaking that is intended to maintain a child’s health,

safety, and best interest while encouraging the child’s

emotional and developmental growth.

(3) APPLICATION OF STANDARD OF CARE.—

(a) Every child who comes into out-of-home care pursuant to

this chapter is entitled to participate in age-appropriate

extracurricular, enrichment, and social activities.

(b) Each caregiver shall use the reasonable and prudent

parent standard in determining whether to give permission for a

child living in out-of-home care to participate in

extracurricular, enrichment, or social activities. When using

the reasonable and prudent parent standard, the caregiver must

consider:

1. The child’s age, maturity, and developmental level to

maintain the overall health and safety of the child.

2. The potential risk factors and the appropriateness of

the extracurricular, enrichment, or social activity.

3. The best interest of the child, based on information

known by the caregiver.

4. The importance of encouraging the child’s emotional and

developmental growth.

5. The importance of providing the child with the most

family-like living experience possible.

6. The behavioral history of the child and the child’s

ability to safely participate in the proposed activity.
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(c) The department and each community-based care lead

agency is required to verify that private agencies providing

out-of-home care services to dependent children have policies in

place that are consistent with this section and that these

agencies promote and protect the ability of dependent children

to participate in age-appropriate extracurricular, enrichment,

and social activities.

(d) A caregiver is not liable for harm caused to a child

who participates in an activity approved by the caregiver,

provided that the caregiver has acted in accordance with the

reasonable and prudent parent standard. This paragraph may not

be interpreted as removing or limiting any existing liability

protection afforded by law.
(4) RULEMAKING.—The department shall adopt rules to

administer this section.

Section 3. Section 39.522, Florida Statutes, is amended to
read:

39.522 Postdisposition relief; postdisposition change of

custody.—The court may change the temporary legal custody or the
conditions of protective supervision at a postdisposition
hearing, without the necessity of another adjudicatory hearing.
(1) A child who has been placed in the child’s own home
under the protective supervision of an authorized agent of the
department, in the home of a relative, in the home of a legal
custodian, or in some other place may be brought before the
court by the department or by any other interested person, upon
the filing of a petition alleging a need for a change in the
conditions of protective supervision or the placement. If the

parents or other legal custodians deny the need for a change,
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117| the court must shald hear all parties in person or by counsel, 146 (a) It is the intent of the Legislature that fex the
118| or both. Upon the admission of a need for a change or after such 147| Department of Children and Families Famid i to assist
119| hearing, the court must shaldt enter an order changing the 148| older children in foster care and young adults who exit foster
120| placement, modifying the conditions of protective supervision, 149 care at age 18 in making the transition to independent living
121| or continuing the conditions of protective supervision as 150 and self-sufficiency as adults. The department shall provide
122 ordered. The standard for changing custody of the child is shad® 151 such children and young adults with opportunities to participate
123| Pbe the best interest of the child. When applying this standard, 152 in life skills activities in their foster families and
124 the court must shedd consider the continuity of the child’s 153 communities which are reasonable and appropriate for their
125| placement in the same out-of-home residence as a factor when 154 respective ages or for any special needs they may have and shall
126 determining the best interests of the child. If the child is not 155| provide them with services to build life skills and increase
127 placed in foster care, then the new placement for the child must 156 their ability to live independently and become self-sufficient.
128| meet the home study criteria and court approval pursuant to this 157| To support the provision of opportunities for participation in
129 chapter. 158 age-appropriate life skills activities, the department shall:
130 (2) In cases where the issue before the court is whether a 159 1. Develop a list of age-appropriate activities and
131| child should be reunited with a parent, the court must shaid 160| responsibilities to be offered to all children involved in
132| determine whether the parent has substantially complied with the 161 independent living transition services and their foster parents.
133 terms of the case plan to the extent that the safety, well- 162 2. Provide training for staff and foster parents to address
134| being, and physical, mental, and emotional health of the child 163| the issues of older children in foster care in transitioning to
135 is not endangered by the return of the child to the home. 164 adulthood, which includes shatt—Fnetude information on high
136 (3) In cases in which the issue before the court is whether 165 school completion, grant applications, vocational school
137| a child who has been placed in the custody of a parent should be 166| opportunities, supporting education and employment
138 reunited with the other parent upon a finding of substantial 167 opportunities, and opportunities to participate in appropriate
139| compliance with the terms of the case plan, the applicable 168| daily activities.
140| standard is not endangerment, but the best interest of the 169 3. Establish b Top—p¥ dures—to—maximi the authority
141 child. 170 of foster parents, family foster homes, residential child-caring
142 Section 4. Paragraph (a) of subsection (3) and subsection 171| agencies, or other authorized caregivers to approve
143 (10) of section 409.1451, Florida Statutes, are amended to read: 172 participation in age-appropriate activities of children in their
144 409.1451 Independent living transition services.— 173| care in accordance with the reasonable and prudent parent
145 (3) PREPARATION FOR INDEPENDENT LIVING.— 174 standard established in s. 39.409. The—age—appropriat
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any—manrper jeopardized as a result of the actions of a child
engaged in the approved age-appropriate activities speeified—in
the—written—plan. Goals and objectives for participation in

extracurricular, enrichment, and social activities, as well as

specific information on the child’s progress toward meeting

those objectives, must be incorporated into the agency’s written

judicial social study report and must be reviewed by the court

at each hearing conducted pursuant to s. 39.701.

4. Provide opportunities for older children in foster care
to interact with mentors.

5. Develop and implement procedures for older children to
directly access and manage the personal allowance they receive
from the department in order to learn responsibility and
participate in age-appropriate life skills activities to the
extent feasible.

6. Make a good faith effort to fully explain, before prier
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£o execution of any signature, if required, any document,
report, form, or other record, whether written or electronic,
presented to a child or young adult pursuant to this chapter and
allow for the recipient to ask any appropriate questions
necessary to fully understand the document. It is shali—be the
responsibility of the person presenting the document to the
child or young adult to comply with this subparagraph.

(10) RULEMAKING.—The department shall adopt rules to b¥

rete—pr e to administer this section. The rules must
provide—ineluding balancing the goals of normaley and safet
for—the—vyouth and previding—+the caregivers with as much

flexibility as possible to enable children in their care £he

youth to participate in normal life experiences and must reflect

the considerations cited in s. 39.409(3) (b) in connection with

the reasonable and prudent parent standard established in that

section. The department shall engage in appropriate planning to
prevent, to the extent possible, a reduction in awards after
issuance. The department shall adopt rules to govern the
payments and conditions related to payments for services to
youth or young adults provided under this section.

Section 5. This act shall take effect July 1, 2013.
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CourtSmart Tag Report

Room: LL 37 Case:
Caption: Children, Families, and Elder Affairs Committee

Started: 2/5/2013 3:02:36 PM

Ends: 2/5/2013 4:58:41 PM Length: 01:56:06

3:02:46 PM Chair Sobel calls the meeting to order

3:02:53 PM Roll call

3:03:11 PM Chair Sobel's opening remarks

3:03:37 PM (Tab 1) SPB 7010, Assisted Living Facilities
3:05:24 PM Claude Hendon, Staff Director, explanation of SPB 7010
3:18:44 PM Chair Sobel's remarks

3:19:09 PM Senator Altman's question

3:19:53 PM Claude Hendon, Staff Director, response
3:20:21 PM Senator Altman's question

3:20:57 PM Claude Hendon, Staff Director, response
3:21:47 PM Chair Sobel's remarks

3:21:57 PM Senator Altman's question

3:22:42 PM Claude Hendon, Staff Director, response
3:23:14 PM Senator Hays' question

3:24:02 PM Claude Hendon, Staff Director, response
3:24:23 PM Chair Sobel's remarks

3:25:25 PM Senator Hays' question

3:25:48 PM Claude Hendon, Staff Director, response
3:26:36 PM Senator Grimsley's question

3:26:53 PM Chair Sobel's response

3:27:01 PM Senator Grimsley's remarks

3:27:15 PM Chair Sobel's response

3:27:44 PM Senator Hays' amendment - barcode 760130
3:28:11 PM Claude Hendon, Staff Director, response
3:28:25 PM Senator Altman question

3:29:16 PM Claude Hendon, Staff Director, response
3:29:54 PM Senator Altman's question

3:30:14 PM Chair Sobel's response

3:30:47 PM Public Testimony - SPB 7010

3:30:51 PM Pat Lange, Executive Director, Florida Assisted Living Association, remarks
3:31:55 PM Senator Hays' question

3:31:58 PM Pat Lange, Executive Director, Florida Assisted Living Association, response
3:32:35 PM Senator Hays's question

3:32:38 PM Pat Lange, Executive Director, Florida Assisted Living Association, response
3:33:13 PM Brian Pitts, Justice-2-Jesus, remarks

3:36:25 PM Chair Sobel's remarks

3:37:34 PM SPB 7010, Assisted Living Facilities, vote
3:38:33 PM (Tab 2) SB 164, Children in Foster Care, by Senator Detert
3:38:40 PM Senator Detert's remarks

3:41:56 PM Chair Sobel's remarks

3:42:23 PM Senator Detert's amendment - barcode 725196
3:43:05 PM Senator Detert's amendment - barcode 270482
3:44:35 PM Senator Detert's remarks

3:45:40 PM Chair Sobel's remarks

3:45:52 PM Public Testimony - SB 164

4:12:08 PM Chair Sobel's remarks

4:12:43 PM Senator Clemens' remarks

4:13:30 PM Senator Hays' remarks

4:14:01 PM Senator Thompson's remarks

4:14:51 PM Senator Detert closing remarks

4:18:07 PM SB 164, Children in Foster Care, vote

4:18:55 PM Senator Braynon's motion - SPB 7010

Type:
Judge:



4:19:12 PM
4:19:29 PM
4:39:18 PM
4:40:19 PM
4:41:31 PM
4:42:41 PM
4:43:00 PM
4:43:47 PM
4:44:06 PM
4:44:49 PM
4:45:08 PM
4:45:24 PM
4:49:11 PM
4:49:29 PM
4:50:17 PM
4:51:16 PM
4:51:20 PM
4:53:02 PM
4:53:08 PM
4:53:54 PM
4:53:58 PM
4:56:10 PM
4:56:33 PM
4:57:07 PM
4:57:17 PM
4:57:39 PM
4:58:04 PM
4:58:36 PM

(Tab 3) Mental Health and Substance Abuse

Mark Fontaine, Executive Director, Florida Alcohol and Drug Abuse Association, remarks

Chair Sobel's remarks

Senator Hays' remarks and questions
Senator Detert's remarks

Senator Grimsley's question

Mark Fontaine, Executive Director, Florida Alcohol and Drug Abuse Association, response

Chair Sobel's and Senator Grimsley's remarks
Chair Sobel's continued remarks

Mark Fontaine, Executive Director, Florida Alcohol and Drug Abuse Association, remarks

(Tab 4) Efforts to Combat Sex Trafficking

Jim Madden, Assistant Commissioner, Florida Department of Law Enforcement, remarks

Senator Altman question

Jim Madden, Assistant Commissioner, Florida Department of Law Enforcement, response

Patrick Guckian, Florida Police Chiefs Association, remarks
Chair Sobel's question

Patrick Guckian, Florida Police Chiefs Association, response
Chair Sobel's question

Patrick Guckian, Florida Police Chiefs Association, response
Chair Sobel's question

Jim Madden, Assistant Commissioner, Florida Department of Law Enforcement, response

Chair Sobel's remarks and question

Jim Madden, Assistant Commissioner, Florida Department of Law Enforcement, response

Chair Sobel's remarks
Senator Detert's and Chair Sobel's remarks

Jim Madden, Assistant Commissioner, Florida Department of Law Enforcement, response

Chair Sobel's remarks
Meeting Adjourned
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