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The Florida Senate

COMMITTEE MEETING EXPANDED AGENDA

CHILDREN, FAMILIES, AND ELDER AFFAIRS
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Senator Hays, Vice Chair

MEETING DATE: Tuesday, April 1, 2014
TIME: 9:00 —11:00 a.m.
PLACE: Mallory Horne Committee Room, 37 Senate Office Building

MEMBERS: Senator Sobel, Chair; Senator Hays, Vice Chair; Senators Altman, Braynon, Clemens, Dean, Detert,
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TAB BILL NO. and INTRODUCER

BILL DESCRIPTION and
SENATE COMMITTEE ACTIONS COMMITTEE ACTION

Consideration of proposed committee bill:

1 SPB 7122

Reimbursement for Crisis Stabilization Unit Services; Submitted as Committee Bill
Requiring the Department of Children and Families to Yeas 6 Nays 4

require that managing entities implement a specified

reimbursement methodology by a specified date;

providing requirements for managing entities,

providers, and the reimbursement methodology;

requiring the department to establish uniform

standards for claims data submitted by providers;

requiring the department to establish a statewide

database of claims data, etc.

Consideration of proposed committee bill:

2 SPB 7088

Human Trafficking; Requiring the department to Submitted as Committee Bill
develop or adopt initial screening and assessment Yeas 10 Nays 0
instruments; specifying the process for the

department to develop or adopt initial screening and

assessment instruments; authorizing the Department

of Children and Families to certify safe houses and

safe foster homes; providing for placement for

evaluation in a secure safe house if certain criteria is

met, etc.

3 SB 508
Detert
(Similar CS/H 91, Compare
CS/CS/H 573, CS/CS/S 248)

State Ombudsman Program; Deleting references to Fav/CS
ombudsman councils and transferring their Yeas 10 Nays O
responsibilities to representatives of the Office of

State Long-Term Care Ombudsman; revising the

duties and authority of the state ombudsman; revising

duties and membership of the State Long-Term Care
Ombudsman Council; providing duties of

representatives of the office in the districts; revising

the appointments of and qualifications for district

ombudsmen; deleting provisions that provide for an

election of a chair of a local council and the meeting

times for the local council, etc.

CF 04/01/2014 Fav/CS
AHS
AP

04012014.1141

S-036 (10/2008)
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TAB BILL NO. and INTRODUCER

BILL DESCRIPTION and
SENATE COMMITTEE ACTIONS

COMMITTEE ACTION

4 SB 552
Thompson
(Similar CS/H 535)

Transactions in Fresh Produce Markets; Authorizing
certain owners or operators of farmers’ markets,
community farmers’ markets, flea markets, and other
open-air markets selling fresh produce to allow
certain authorized Food and Nutrition Service groups,
associations, or third-party organizations to
implement and operate electronic benefits transfer
systems for the purpose of accepting SNAP benefits
in such markets, etc.

AG 03/03/2014 Favorable
CF 04/01/2014 Favorable
AP
RC

Favorable
Yeas 10 Nays O

5 SB 904
Thompson
(Compare H 585)

Abuse of a Parent; Defining the terms “child” and
“parent” for purposes of the crimes of abuse of a
parent, aggravated abuse of a parent, exploitation of
a parent’s assets, and emotional abuse of a parent;
providing the elements of such crimes; providing
criminal penalties; authorizing alternative sentencing
under certain circumstances; requiring reporting of
the abuse of a parent or exploitation of a parent’s
assets to the Department of Children and Families’
central abuse hotline; providing immunity for a person
who makes such a report, etc.

CF 04/01/2014 Fav/CS
CJ

ACJ

AP

Fav/CS
Yeas 9 Nays 0

6 SB 1190
Lee
(Compare CS/H 1397)

Family Law; Creating the “Collaborative Process Act”’;
declaring that a collaborative process commences
when the parties enter into a collaborative
participation agreement; stating that the execution of
a collaborative participation agreement tolls all legal
time periods applicable under law between the parties
for the amount of time the agreement remains in
effect; disqualifying an attorney from further
representing a party if the collaborative process
terminates without an agreement, etc.

CF 04/01/2014 Fav/CS
JuU

Fav/CS
Yeas 10 Nays O

04012014.1141

S-036 (10/2008)
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BILL DESCRIPTION and

TAB BILL NO. and INTRODUCER SENATE COMMITTEE ACTIONS COMMITTEE ACTION
7 SB 1436 Public Records/Location of Safe Houses ; Providing Fav/CS
Flores exemptions from public records requirements for Yeas 10 Nays 0
(Compare CS/H 1017, CS/H 1019, information about the location of safe houses and
Link S 1440) such other facilities held by units of local government

or the Department of Children and Families; providing
for future legislative review and repeal of the
exemptions; providing a statement of public
necessity, etc.

CF 04/01/2014 Fav/CS

GO
RC
8 SB 1440 Human Trafficking; Prohibiting the employment of Fav/CS
Flores minors in adult theaters; requiring adult theaters to Yeas 10 Nays 0

(Compare CS/H 1017, CS/H 1019, verify the ages of employees and independent

CS/H 1021, Link S 1426, S 1436) contractors and maintain specified documentation;
eliminating the statute of limitations for prosecutions
under a specified human trafficking provision;
providing for expunction of criminal history records of
certain criminal charges against victims of human
trafficking that did not result in convictions, etc.

CF 04/01/2014 Fav/CS
cJ
AP

9 Presentation on Child Support Guidelines Study Discussed

- Thomas McCaleb, Ph.D., Florida State University

Other Related Meeting Documents

S-036 (10/2008)
04012014.1141 Page 3 of 3



The Florida Senate

BILL ANALYSIS AND FISCAL IMPACT STATEMENT

(This document is based on the provisions contained in the legislation as of the latest date listed below.)

Prepared By: The Professional Staff of the Committee on Children, Families, and Elder Affairs

BILL:

SPB 7122

INTRODUCER:  For consideration by the Children, Families, and Elder Affairs Committee

SUBJECT: Reimbursement for Crisis Stabilization Unit Services
DATE: March 31, 2014 REVISED:
ANALYST STAFF DIRECTOR REFERENCE ACTION
1. Crosier Hendon CF Submitted as Committee Bill
Summary:

SPB 7122 directs the Department of Children and Families (DCF) to require the behavioral
health managing entities to implement a new reimbursement methodology for crisis stabilization
unit services by January 1, 2015. DCF is directed to maintain a statewide database to track
utilization of crisis stabilization services regardless of available funding.

The bill is not expected to have a fiscal impact and the effective date is July 1, 2014.
Present Situation:

Individuals experiencing severe emotional or behavioral problems often require emergency
treatment to stabilize their situations before referral for outpatient services or inpatient services
can occur. Emergency mental health stabilization services may be provided to voluntary or
involuntary patients. Involuntary patients must be taken to one of the state’s designated receiving
facilities. Receiving facilities are defined by the Florida Mental Health Act (ss. 394.451 —
394.4789, F.S.) and are referred to as Baker Act Receiving Facilities.! According to the
Department of Children and Families (department or DCF), the Florida Legislature enacted the
Florida Mental Health Act in 1971 to revise the state’s mental health commitment laws. The Act
substantially strengthened the due process and civil rights of persons in mental health facilities
and those alleged to be in need of emergency evaluation and treatment. A major intent of the Act
was to increase community care of persons with mental illnesses.?

The purpose of receiving facilities is to receive and hold involuntary patients under emergency
conditions or for psychiatric evaluation and to provide short-term treatment. Law enforcement
officers usually transport individuals requiring involuntary Baker Act examinations to the nearest
receiving facility.® However, involuntary examinations may be initiated by a court order, a

! Section 394.455(25)(26), F.S.
2 Budget Subcommittee on Health and Human Services Appropriations, The Florida Senate, Crisis Stabilization Units,
(Interim Report 2012-109) (Sept. 2011).

1d.
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certificate executed by a physician, clinical psychologist, psychiatric nurse, mental health
counselor, marriage and family therapist, or clinical social worker or by self-presentation.* The
facility must accept individuals brought by a law enforcement officer for involuntary
examination, regardless of bed availability.® Receiving facilities may be either public or private
but only facilities with a contract with a managing entity to provide mental health services to all
persons, regardless of their ability to pay, and receiving state funds for this purpose are
considered public receiving facilities.® Transfer of individuals between public facilities, between
public and private facilities, and private and public receiving facilities is permitted.’” Funds
appropriated for Baker Act services may only pay for services to diagnostically and financially-
eligible persons, or those who are acutely ill, in need of mental health services, and the least able

to pay.

Crisis Stabilization Units (CSUs) are public receiving facilities, receive state funding and
provide a less intensive and less costly alternative to inpatient psychiatric hospitalizations for
individuals presenting as acutely mentally ill. CSUs screen, assess, and admit for short-term
services persons brought to the unit under the Baker Act as well as those who present themselves
for services.® CSUs provide services 24 hours a day, seven days a week through a team of mental
health professionals. The purpose of the CSU is to examine, stabilize, and redirect people to the
most appropriate and least restrictive treatment settings, consistent with their mental health
needs. Individuals often enter the public mental health system through CSUs.®

The department contracts with a single private non-profit entity at the local level (managing
entities) for the administration and oversight of community mental health and substance abuse
services.'® Managing entities have assumed the responsibility for purchasing, managing, and
monitoring behavioral health services in the state. The department’s contracts with the managing
entities are required to include payment methods that promote flexibility, efficiency, and
accountability. Managing entities must follow current statutes and rules that require CSUs be
paid for bed availability rather than utilization.

As of January 2014, the department’s expenditures for adult CSUs, Baker Act, and Inpatient
Crisis Services was $50.4 million. Expenditures for the same services for children was $10.9
million.!* As of March 2014, there were 51 public receiving facilities with 1,971 beds and 66
private receiving facilities with 3,118 beds available. The department has a contracted capacity
of 2,987 adults and 478 children for FY 2013-2014. Based on the Florida Mental Health
Institute’s Annual Report of Baker Act Data Summary for 2012, released February 2014, in
calendar year 2012 there were 157,352 involuntary examinations initiated.'?

4 Section 394.4655(2), F.S.

> Section 394.462, F.S.

6 Budget Subcommittee on Health and Human Services Appropriations, The Florida Senate, Crisis Stabilization Units,
(Interim Report 2012-109) (Sept. 2011).

7 Section 394.4685, F.S.

8 Section 394.875, F.S.

° Budget Subcommittee on Health and Human Services Appropriations, The Florida Senate, Crisis Stabilization Units,
(Interim Report 2012-109) (Sept. 2011).

10 Section 394.9082(1), F.S.

11 Information received from the Department of Children and Families on March 26, 2014.

121d.
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Effect of Proposed Changes:

Section 1 creates a new subsection 10 of s. 394.9082, F.S., to direct the department to require it’s
contracted managing entities to implement a reimbursement methodology for crisis stabilization
unit (CSU) services by January 1, 2015. The bill requires each managing entity to:

e Enter into agreements with providers qualified to serve as public receiving facilities located
within the managing entity’s designated service area.

e Enter into agreements with any receiving facility located within the same service area that
chooses to participate. Private receiving facilities that choose not to participate cannot be
paid by the managing entity for involuntary care.

e Using no more than one-quarter of the funds provided to managing entities for crisis
stabilization services, a base funding amount not to exceed a minimum utilization level set
out by the managing entity, is to be allocated to receiving facilities that signed agreements
with the managing entity. This funding is to be proportionate to the number of involuntary
admissions to the receiving facility in the prior fiscal year and updated annually.

e The managing entity shall use the balance of the funds provided for crisis stabilization
services to provide a per diem reimbursement to receiving facilities with a signed agreement.

e Per diem payments shall be made by the managing entity when a claim is submitted by the
receiving facility following the patient’s discharge. Claims must include the identity of the
patient; the date of admission; date of discharge; lack of third-party coverage; services
provided during the stay; and whether the patient was discharged to his or her home or to
another facility.

e Based on available funds, cost of service, and the expected total days of care in the area, each
managing entity will define a standard per diem reimbursement rate.

e As part of the written agreement between the managing entity and the receiving facility, caps
on the amount of reimbursements that each receiving facility may earn in a month may be
established by the managing entity. The caps must be proportionate to the days of care
provided by the receiving facility.

e After three months, if the total reimbursements paid during the period are less than one-
quarter of the funds available for this purpose, the remaining funds shall be distributed by the
managing entity in an amount proportionate to the days of care provided by each receiving
facility.

This section also requires each receiving facility that signs an agreement with the managing
entity to provide crisis stabilization unit services to accept all patients. The receiving facility
must also agree to accept the base funding and reimbursement of adjudicated claims as payment
in full for services provided to involuntary patients.

The department is directed to establish uniform standards for the data that must be submitted by
the providers with their claims. The department is directed to establish a statewide database to
compile claims data from the managing entities to track use of crisis stabilization services
regardless of available funding. The claims data must be securely maintained consistent with
state and federal law.

The department is to submit a report to the Governor, the President of the Senate, and the
Speaker of the House of Representatives by January 31, 2016, and annually thereafter. The
report is to include a description of fund expended, base allocations and per diem rates in each
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service area, total reimbursements paid to each provider, the amount of quarterly distributions,
and the amount of unfunded care in each service area.

Section 2 provides an effective date of July 1, 2014.

V. Constitutional Issues:

A. Municipality/County Mandates Restrictions:
None.

B. Public Records/Open Meetings Issues:
None.

C. Trust Funds Restrictions:
None.

V. Fiscal Impact Statement:
A. Tax/Fee Issues:
None.
B. Private Sector Impact:
None.
C. Government Sector Impact:
None.
VI. Technical Deficiencies:
None.
VII. Related Issues:
None.
VIII. Statutes Affected:

This bill substantially amends s. 394.9082 of the Florida Statutes.
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IX. Additional Information:

A. Committee Substitute — Statement of Changes:
(Summarizing differences between the Committee Substitute and the prior version of the bill.)
None.

B. Amendments:
None.

This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate.
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Florida Senate - 2014 (PROPOSED COMMITTEE BILL) SPB 7122

FOR CONSIDERATION By the Committee on Children, Families, and
Elder Affairs

586-03234A-14 20147122

A bill to be entitled
An act relating to reimbursement for crisis
stabilization unit services; amending s. 394.9082,
F.S.; requiring the Department of Children and
Families to require that managing entities implement a
specified reimbursement methodology by a specified
date; providing requirements for managing entities,
providers, and the reimbursement methodology;
requiring the department to establish uniform
standards for claims data submitted by providers;
requiring the department to establish a statewide
database of claims data; requiring the department and
managing entities to maintain the security of claims
data; requiring the department to submit a report to
the Legislature by a specified date; providing
requirements for such report; providing an effective

date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Present subsections (10) and (11) of section
394.9082, Florida Statutes, are redesignated as subsections (11)
and (12), respectively, and a new subsection (10) is added to
that section, to read:

394.9082 Behavioral health managing entities.—

(10) CRISIS STABILIZATION UNIT REIMBURSEMENT.—The

department shall require managing entities to implement a

reimbursement methodology for crisis stabilization unit services

consistent with this subsection by January 1, 2015.
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(a) Each managing entity shall enter into agreements with

all providers qualified to serve as receiving facilities as

defined in s. 394.455 and located within the managing entity’s

designated service area. If a private receiving facility does

not choose to participate it cannot be paid by the managing

entity for involuntary care. A crisis stabilization unit may not

be a private receiving facility pursuant to s. 394.875.

(b) Using no more than one-quarter of the funds provided to

the managing entity for crisis stabilization services, the

managing entity shall allocate a base funding amount to each

receiving facility with a signed agreement entered into pursuant

to paragraph (a) which exceeded a minimum utilization level

specified by the managing entity. The amount of the base funding

for each receiving facility shall be proportionate to the number

of involuntary admissions to the receiving facility in the prior

fiscal year and shall be updated annually.

(c) The remainder of the funds provided for crisis

stabilization services shall be used by the managing entity to

provide per diem reimbursement to receiving facilities with a

signed agreement entered into pursuant to paragraph (a). The per

diem payment shall be made when a claim is submitted by the

receiving facility following a patient’s discharge and verified

by the managing entity. The claim must document the following:

1. The identity of the patient;

The date of the admission;

The date of discharge;

The lack of any third-party coverage;

The services provided during the patient’s stay; and

o |0 | W [N

The status of the patient’s discharge, whether to his or

Page 2 of 4
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her home or to another receiving facility.

(d) Each managing entity shall define a standard per diem

reimpursement rate for the service area based on the available

funds, cost of service, and the expected total days of care in

the area.

(e) The total payment for each claim shall be the per diem

rate set by the managing entity multiplied by the days of care

provided.

(f) The managing entity may establish caps for the amount

of reimbursements each receiving facility with a signed

agreement entered into pursuant to paragraph (a) may earn each

month. Such caps must be part of the written agreement and must

be proportionate to the days of care provided by each receiving

facility.

(g) If, after 3 months, the total paid reimbursements

during the period are less than one-quarter of the funds

available for this purpose, the managing entity shall distribute

the remaining funds in an amount proportionate to the days of

care provided by each receiving facility with a signed agreement

entered into pursuant to paragraph (a).

(h) By signing an agreement entered into pursuant to

paragraph (a), a provider certifies its willingness to accept

all patients and agrees that the base funding plus the claims-

based reimbursement as adjudicated by the managing entity

constitutes payment in full for services rendered to involuntary

patients.

(i) The department shall establish uniform standards for

the data that providers must submit with reimbursement claims

and shall establish a statewide database to compile claims data
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from all managing entities in order to track use of crisis

stabilization services regardless of available funding.

(j) The department and the managing entities shall maintain

the security of the claims data consistent with state and

federal law.

(k) By January 31, 2016, and annually thereafter, the

department shall submit a report to the Governor, the President

of the Senate, and the Speaker of the House of Representatives

which provides details on the provider participation and patient

services provided in each service area. The report must describe

the expenditure of funds pursuant to this section, including the

base allocations and per diem rates in each service area, the

total per diem reimbursements by provider, the amount of any

quarterly disbursements, and the amount of unfunded care in each

service area.
Section 2. This act shall take effect July 1, 2014.
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The Florida Senate

BILL ANALYSIS AND FISCAL IMPACT STATEMENT

(This document is based on the provisions contained in the legislation as of the latest date listed below.)

Prepared By: The Professional Staff of the Committee on Children, Families, and Elder Affairs

BILL: SPB 7088

INTRODUCER:  For consideration by the Children, Families, and Elder Affairs Committee

SUBJECT: Human Trafficking
DATE: March 14, 2014 REVISED:
ANALYST STAFF DIRECTOR REFERENCE ACTION
1. Crosier Hendon CF Submitted as Committee Bill
Summary:

SPB 7088 changes statutory requirements for safe houses to establish standards for residential
treatment of sexually exploited children and authorizes safe foster homes. Section 409.1678,
F.S., governs safe homes. The bill creates a certification program for safe houses and safe foster
homes at the Department of Children and Families (DCF), and requires certification in order for
these facilities to accept state funds specifically allocated to care for sexually exploited children.
The bill allows DCF to operate one secure safe house as a pilot program, sets requirements for
that safe house, provides for judicial oversight, and requires an evaluation of the pilot program.

The bill also makes administrative changes to the requirements for DCF and the community-
based care agencies (CBCs) related to sexually exploited children. The bill requires DCF to
create or adopt initial screening and assessment instruments for use in identifying and serving
sexually exploited children, and allows a child to be placed in a safe house if the assessment
instrument determines that is the most appropriate setting and a safe house is available.

The bill requires DCF and the CBCs to plan and to have response protocols in place regarding
serving sexually exploited children. The bill also requires DCF, the CBCs, and DJJ to participate
on any local task forces related to this population.

The bill requires the Office of Program Policy Analysis and Government Accountability to
conduct a study on commercial sexual exploitation of children in Florida and specifies topics for
inclusion in the study.

The bill has an effective date of July 1, 2014, and would have an indeterminate fiscal impact to
DCF and DJJ.
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Present Situation:

-Florida law defines human trafficking as “soliciting, recruiting, harboring, providing, enticing,
maintaining, or obtaining another person for the purpose of exploitation of that person.”* Human
trafficking is a form of modern-day slavery, which involves the exploitation of persons for
commercial sex or forced labor.? Trafficking often subjects victims to force, fraud, and coercion.®

There are no definitive statistics on the extent of human trafficking. The U.S. Department of
State estimates that as many as 27 million victims are being trafficked worldwide at any given
time. They also estimate that there were approximately 40,000 victims being trafficked in the
United States in 2012. Florida is estimated to have the third highest rate of human trafficking in
the United States, following New York and California.®

Commercial Sex Trafficking of Minors

Human trafficking involving commercial sex is also known as commercial sexual exploitation or
commercial sex trafficking. The United States Trafficking Victims Protection Act of 2000
defines sex trafficking as the recruitment, harboring, transportation, provision, or obtaining of a
person for the purpose of a commercial sex act.

In cases of commercial sex trafficking of minors, pimps often operate as the primary domestic
sex traffickers and target particularly vulnerable youth, such as runaway and homeless youth.’
Pimps may engage in a “grooming” process where a child is showered with gifts, treats, and
compliments in order to earn his or her trust.® Often the children have low self-esteem and may
come from broken families or have past childhood trauma which may include sexual or physical
abuse.® This makes the children easier targets because they are emotionally vulnerable, looking
for someone to love and care for them. After the pimp earns the child’s trust the pimp may
engage in physical, sexual, and/or emotional abuse of the child.!® The effect is to psychologically
and emotionally break the child so that he or she becomes completely dependent on the pimp.t*
Psychologists and clinicians call this phenomenon “traumatic bonding.”*? This occurs where a
person has dysfunctional attachment that occurs in the presence of danger, shame, or
exploitation. These situations often include seduction, deception or betrayal, and some form of
danger or risk is always present.® While this is a common way that commercial sexual

1 Section 787.06(2)(d), F.S.
2 Section 787.06(1)(a), F.S.

31d.

4 Trafficking in Persons Report 2013, U.S. Department of State, available at: http://www.state.gov/j/tip/rls/tiprpt/2013/ (last
visited March 14, 2014).

°> Healthy Families Subcommittee Presentation by Professor Terry Coonan, FSU Human Rights Center, (Jan. 14, 2014).

® Trafficking Victims Protection Act of 2000, 22 USC 7101.

7 Sex Trafficking of Children in the United States, The Polaris Project, available at http://www.polarisproject.org/what-we-
do/policy-advocacy/prosecuting-traffickers/895-sex-trafficking-of-minors (last visited March 14, 2014).

81d.
°1d.

10 4.
1.
1214d.
13 4d.
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exploitation occurs, some children are commercially sexually exploited by family members or
organized networks.*

The Department of Homeland Security (DHS) reports that each year as many as 100,000 to
300,000 children in the United States are at risk of being trafficked for commercial sex in the
United States.'®

Commercial Sex Trafficking of Minors in Florida

The Department of Children and Families (DCF) verified 182 victims of commercial sex
trafficking in FY 2012-13. Of these, nine victims were exploited by their caregiver, and 27
victims were removed from their caregivers. DCF also identified an additional 185 children who
may be at risk of becoming commercial sexual exploitation victims.!® " According to DCF,
there are likely many more victims in Florida than have been identified.

The Florida Safe Harbor Act of 2012 allows sexually exploited children to be treated as
dependent children?8 rather than delinquent children.'® The act amended Florida law to make
child prostitution abuse of a child, rather than a criminal act by the child, and allows children
who are victims of sexual exploitation to be adjudicated dependent.?

14d.

15 Human Trafficking 101 for School Administrators and Staff, Blue Campaign, The Department of Homeland Security,
available at:
http://www.google.com/url?sa=t&rct=j&q=&esrc=s&frm=1&source=web&cd=1&cad=rja&ved=0CCoQFjAA&url=http%3
AY%2F%2Fwww.dhs.gov%2Fsites%2Fdefault¥%o2Ffiles%2Fpublications%2Fblue-
campaign%2FBlue%2520Campaign%2520-
%2520Human%2520Trafficking%2520101%2520for%2520School%2520Administrators%2520and%2520Staff.pdf&ei=4Dv
MUp6004vrkQeAsYDoBg&usg=AFQjCNGLUEaOhuEVFzRUCTYISWLOrgTQ7w&sig2=AskcWijhjSulLHF6D7LHrcg
(last visited March 14, 2014).

16 Florida Department of Children and Families Annual Human Trafficking Report 2012-13 Federal Fiscal Year.

17 To determine whether a child is at risk of becoming a commercial sexual exploitation victim, DCF looked at three
additional data sets in their IT system for dependent children (FSFN). The three indicators in FSFN indicate that that the
child possibly has involvement in sexual exploitation, is possibly involved in prostitution, or were previously verified as a
victim of human trafficking.

18 A child who is found to be dependent is a child who pursuant to ch. 39, F.S., is found by the court:

(@) To have been abandoned, abused, or neglected by the child’s parent or parents or legal custodians;

(b) To have been surrendered to the department, the former Department of Health and Rehabilitative Services, or a licensed
child-placing agency for purpose of adoption;

(c) To have been voluntarily placed with a licensed child-caring agency, a licensed child-placing agency, an adult relative, the
department, or the former Department of Health and Rehabilitative Services, after which placement, under the requirements
of this chapter, a case plan has expired and the parent or parents or legal custodians have failed to substantially comply with
the requirements of the plan;

(d) To have been voluntarily placed with a licensed child-placing agency for the purposes of subsequent adoption, and a
parent or parents have signed a consent pursuant to the Florida Rules of Juvenile Procedure;

(e) To have no parent or legal custodians capable of providing supervision and care;

(f) To be at substantial risk of imminent abuse, abandonment, or neglect by the parent or parents or legal custodians; or

(9) To have been sexually exploited and to have no parent, legal custodian, or responsible adult relative currently known and
capable of providing the necessary and appropriate supervision and care.

19 Section 39.001(4)(b)(2), F.S.

20 Section 39.01(67), F.S.; however, child prostitution is not considered sexual abuse of a child if the child is under arrest or
being prosecuted in a delinquency or criminal proceed for a violation in ch. 796 (offenses related to prostitution) or forcing a
child to solicit for or engage in prostitution, engage in a sexual performance, as defined by ch. 827, or participate in the trade
of sex trafficking as provided in s. 796.035.
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Law enforcement officers are required to deliver a minor taken into custody to the DCF when
there is probable cause to believe he or she has been sexually exploited.?* Safe houses and short-
term safe houses were created by the Safe Harbor Act, and DCF is authorized to place sexually
exploited children in these facilities.??

The Department of Juvenile Justice (DJJ) conducted a tri-county pilot project implementing a
screening tool for commercial sexual exploitation of children in 2012-2013. In total, there were
353 individual youth screened. Of the 353 screenings, 42 youth were verified as victims of
commercial sexual exploitation. This means that 11.9 percent of the youth that had a history of
running away (the prerequisite for a screening), and were screened, were ultimately verified by
DCF as a sexual exploitation victim.?

DCF primarily becomes aware of minors who are sexually exploited due to a call to the child
abuse hotline or because the child is in the dependency system. As with any allegation of abuse,
when allegations of commercial sexual exploitation of a child are reported to DCF’s child abuse
hotline and the hotline employee believes that the report meets the statutory definition of abuse,
abandonment or neglect, an investigation by a child protective investigator is triggered.?* If the
allegation is verified and the child has no known parent, legal custodian, or responsible adult
relative who is capable of providing the necessary and appropriate supervision and care, DCF
may petition to have the child adjudicated dependent.?®

Community-based care lead agencies (CBCs) in conjunction with the court, determine
placements for children who have been adjudicated dependent. According to DCF, CBCs may
also provide services to victims of human trafficking who are not adjudicated dependent as a
means of preventing future involvement in the child welfare system. DCF has taken steps to
strengthen the infrastructure for serving victims of human trafficking, such as training its child
protective investigators and participating in regional task forces.

DJJ has also been working to identify and provide services to human trafficking victims. In
addition to the pilot project cited above, the agency secretary chairs the Florida Children and
Youth Cabinet’s Human Trafficking Workgroup.?® The workgroup focuses on identifying ways
in which Florida can end child sex trafficking The workgroup has representation from the
Governor’s Office of Adoption and Child Protection, DCF, DJJ, the Florida State University
Center for the Advancement of Human Rights and other stakeholders. Workgroup members have
begun researching best practices throughout the nation as well as monitoring proposed legislation
addressing child sex trafficking.?’

Many programs for identifying and providing services for human trafficking victims have
emerged through local efforts, which are unique to each community. Human trafficking task

2L Section 39.401(2)(b), F.S.

22 Section 409.1678, F.S.

23 Sexual Exploitation of Youth, Department of Juvenile Justice, (January 23, 2014.)

24 Section 39.201(2)(a), F.S.

% Section 39.01(15)(g), F.S.

% Florida Children and Youth Cabinet: Human Trafficking Workgroup, available at http://www.flgov.com/childrens-cabinet-
human-trafficking-workgroup/ (last visited Mar. 14, 2014).

27d.
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forces began as a way to raise awareness, coordinate responses, and share information regarding
available services. There are nineteen regional task forces dedicated to fighting human
trafficking developed throughout Florida.?® The task forces consist of community members
involved in human trafficking issues in that area of the state. This may include law enforcement,
providers, schools, and faith based organizations. DCF is involved in the leadership in all task
forces. The task forces meet at least monthly and operate according to the community’s needs.

Services for Victims of Human Trafficking in Florida

Serving victims of human trafficking presents challenges for a variety of reasons.?® These
children often do not see themselves as exploited or victims and thus will not self-identify.
Instead, they often develop a “trauma bond” with the traffickers, and see themselves as a
companion to the trafficker.>° These children often run away from their placements, including
from safe houses.®! In a DJJ pilot program, DJJ found that of 64 percent of children who were
confirmed victims of commercial exploitation had a history of over 5 instances of running
away.* Victims may also try to recruit other children from their placements to go work for the
pimp.

Services are not consistently available across the state.>* Availability depends on the local
response which has emerged to meet the challenge in that area.®® Children’s family situations
also vary.*® Some children come from the dependency system, but others have a family which
wants to remain involved with them and to help.®” There is also not a standardized assessment
tool for identifying victims,® and due to inconsistent training, the level of awareness of the signs
of victimization and appropriate responses varies among personnel.®

The Safe Harbor Act in 2012 provided for “safe houses.” Safe houses are homes for sexually

exploited children who have been adjudicated dependent or delinquent and need to reside in a
secure® residential facility.** Safe houses must provide a living environment that has set aside
gender-specific, separate, and distinct living quarters for sexually exploited children and must

28 The task forces are in the following counties: Alachua, Bay, Broward, Collier, Duval, Escambia, Hernando, Lake, Leon,
Manatee, Marion, Martin, Miami-Dade, Okaloosa, Orange, Palm Beach, Pinellas, Polk, and St. Johns.

2 Testimony from the panel of providers for victims of human trafficking, House Healthy Families Subcommittee, (Feb. 19,
2014).

30 Testimony from the Detective McBride, House Healthy Families Subcommittee, (Feb. 15, 2014).

31 Testimony from the panel of providers for victims of human trafficking, House Healthy Families Subcommittee, (Feb. 19,
2014).

32 Sexual Exploitation of Youth, Department of Juvenile Justice, (Jan. 23, 2014).

33 Testimony from the panel of providers for victims of human trafficking, House Healthy Families Subcommittee, (Feb. 19,
2014).

34 Testimony from the Detective McBride, House Healthy Families Subcommittee, (Feb. 15, 2014).

3 1d.

% 1d.

37 1d.

38 E-mail correspondence with the Department of Children and Families, (Dec. 23, 2013), (on file with the Senate Committee
on Children, Families, and Elder Affairs).

39 Testimony from the Detective McBride, House Healthy Families Subcommittee, (Feb. 15, 2014).

40 The term “secure” is defined as a facility which is supervised 24 hours a day by staff members who are awake while on
duty.

41 Section 409.1678 (1)(b), F.S.



BILL: SPB 7088 Page 6

have awake staff members 24 hours a day. Safe houses must also hold a license as a family foster
home or residential child-caring agency. Each facility must be appropriately licensed in this state
as a family foster home or a residential child-caring agency as defined in s. 409.175, F.S., and
must have applied for accreditation within 1 year after being licensed.*? A safe house serving
children who have been sexually exploited must have available staff or contract personnel who
have the clinical expertise, credentials, and training to provide:

e Security;

e Crisis intervention services;

e General counseling and victim-witness counseling;

e A comprehensive assessment;

Residential care;

Transportation;

Access to behavioral health services;

Recreational activities;

Food;

Clothing;

Supplies;

Infant care;

Miscellaneous expenses associated with caring for these children;

Provide necessary arrangement for or provision of educational services, including life skills
services and planning services for the successful transition of residents back to the
community; and

e Ensuring necessary and appropriate health care and dental care.*

DCF is required to assess dependent children for placement in a safe house if the child is older

than six years of age. The assessment is required to incorporate and address the following:

e Current and historical information from any law enforcement reports;

e Psychological testing or evaluation that has occurred;

e Current and historical information from the guardian ad litem, if one has been assigned,

e Current and historical information from any current therapist, teacher, or other professional
who has knowledge of the child and has worked with the child; and

e Any other information concerning the availability and suitability of safe-house placement.

The child may be placed in a safe house if such placement is determined to be appropriate as a
result of this assessment and if one is available, but placement is not required.** There are
currently two safe houses in Florida, with a total of 11 beds statewide. A third safe house is
projected to open in 2014 with 7 beds.*

42 According to DCF, there are currently no entities that accredit safe houses and safe houses are not sure what type of
accreditation they are required to have. No safe houses have applied for accreditation at this time.

43 Section 409.1671, F.S.

44 Section 39.524, F.S.

4 E-mail correspondence with the Florida Department of Children and Families, (Dec. 20, 2013) (on file with the Senate
Committee on Children, Families, and Elder Affairs).
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The Citrus Health Network developed the Citrus Helping Adolescents Negatively Impacted by

Commercial Exploitation (CHANCE) Program in South Florida.*® The program uses therapeutic

foster care and a community response team for victims of commercial sexual exploitations.*’ The

program places children in a therapeutic foster home, where only one child is placed.® The

parents receive specialized training for this population. Foster parents are required to be available

24 hours per day, 7 days per week, to respond to crises or the need for special therapeutic

interventions.*® The foster homes are also required to have an advanced alarm system to alert the

foster parents of intruders and allow the parents to be aware if the child is leaving the home.*°

The CHANCE program also includes the following intensive clinical and support services:

e Assessment and evaluation of the child and the family;

e Individual therapy 2-5 times per week with a therapist trained in trauma focused-cognitive
behavioral therapy and motivational interviewing;

e Family therapy available as necessary;

e Assignment of a life coach who is a survivor of commercial sexual exploitation for each

child;

Assignment of a peer mentor to provider peer support and encouragement;

Clinical staff available 24/7 for crisis management or supportive intervention;

Certified behavioral analyst services to address the behavioral needs of this population;

Targeted case management to facilitate linkage to all appropriate support services;

Regular monitoring by the treatment team to ensure all service and treatment plan goals are

consistently pursued; and

e Group therapy with other survivors of commercial sex exploitation.

The University of South Florida is contracted to conduct an evaluation of the CHANCE
program. The evaluation will be available in November 2014.%*

Specialized group placements are also available to serve commercially sexually exploited
children. These group placements do not meet the statutory criteria to be safe houses, but have
specialized programs serving sexually exploited children. These facilities may also serve
children who have not experienced sexual exploitation. OASIS offers group placements for
children served by DCF and DJJ as well as children not involved in either system.%? To
participate in its program for sex trafficking victims, the victims must be placed there by their
caregivers. This program serves both boys and girls. The OASIS program was funded through a
specific legislative line item.>® Other providers with specialized programs that are not designated
as safe houses include Chrysalis, Images of Glory, and Deveraux.>*

46 Testimony from Human Trafficking Panel, House Healthy Families Subcommittee (Feb. 19, 2014.)

471d.
8 1d.
9 1d.
0 1d.

51 |d

52 E-mail correspondence with the Department of Children and Families, (Feb. 24, 2014) (on file with the Senate Committee
on Children, Families, and Elder Affairs).

53 E-mail correspondence with the Department of Children and Families, (Jan 14, 2014) (on file with the Senate Committee
on Children, Families, and Elder Affairs.)

54 E-mail correspondence with the Department of Children and Families, (Feb. 24, 2014) (on file with the Senate Committee
on Children, Families, and Elder Affairs.)
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Other victims of human trafficking have been placed with parents or relatives, in mental health
facilities, in substance abuse facilities, in therapeutic foster homes, in foster care, in DJJ
detention centers, or remained in their current placement, after identification as a victim.>

The CHANCE program serves 17 children not placed in safe houses with wraparound services.
These services include assessment and evaluation, treatment and service plan development, 24/7
on-call clinical staff, individualized and family therapy, life coaching, peer mentorship, case
management, certified behavioral analyst services, substance abuse treatment, and psychiatric
services.*® Victims of human trafficking may be offered other services generally available to
children in need through the existing service array, such as substance abuse services, mental
health services, and educational services.®’

Residential Programs in Other States

Limited research has been completed nationwide regarding best practices to serve and treat
victims of human trafficking. However, there are some residential programs in other states which
serve victims of human trafficking.

Wellspring Living (Wellspring) is a residential facility in Georgia, which serves girls from 12 to
17 years of age who are victims of human trafficking.>® This program is licensed as a “maximum
watchful oversight” child care facility.*® The facility has security features such as locked doors,
unbreakable Plexiglas windows, and a fence surrounding the facility. While this program is a
locked facility, it has alarmed doors that the children can open. If the alarmed door is pushed
there is a delay for the door to open and alarms inform the program staff that somebody has tried
to leave the facility. While Wellspring considers themselves a locked facility, exit can occur
without the involvement of facility staff. At Wellspring, girls receive trauma-informed therapies,
life skills classes, education,®® group therapies, family therapy, and other needed services.5!
Following the program, most girls return to their families or to a foster-home or group home
setting. The program is working to develop a study of its effectiveness.

In California, Children of the Night (COTN) is a private, non-profit program for children
between the ages of 11 and 17 that receives referrals from across the country and only accepts
those children whom it believes are willing to leave prostitution and participate in long-term,
comprehensive treatment. COTN is a homelike environment with 24 beds.®? The children follow
a highly structured program that includes attending an on-site school and a college placement
program.® After children complete the comprehensive program of academic and life-skills
education, caseworkers are available to provide ongoing case management to graduates.®* COTN

%5 Florida Department of Children and Families Annual Human Trafficking Report 2012-13 Federal Fiscal Year.
%6 Testimony from Human Trafficking Panel, House Healthy Families Subcommittee (Feb. 19, 2014.)

5 d.

%8 1d.

% Provider Resource Results, State of Georgia Out-of-Home Care, available at
https://www.gascore.com/resourceguide/search_results.cfm.

80 Testimony from Human Trafficking Panel, House Healthy Families Subcommittee (Feb. 19, 2014.)

81 Wellspring Living for Girls, Wellspring Living, available at https://wellspringliving.org/wellspring-living-for-girls/
82 Children of the Night, available at https://www.childrenofthenight.org/index.html (last visited March 14, 2014.)
8 d.

& 1d.
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has existed since its inception through the sole support of private contributions from individuals,
corporations, and foundations.®®

Treatment for Victims of Human Trafficking

In the immediate as well as long-term aftermath of exposure to trauma, children are at risk of

developing significant emotional and behavioral difficulties.®® Trauma-focused cognitive

behavioral therapy (TF-CBT) is an evidence-based treatment approach shown to help children,

adolescents, and their caregivers overcome trauma-related difficulties.®” It is designed to reduce

negative emotional and behavioral responses following child sexual abuse, domestic violence,

traumatic loss, and other traumatic events.®® The treatment is based on learning and cognitive

theories, and addresses distorted beliefs and attributions related to the abuse.®® TF-CBT provides

a supportive environment in which children are encouraged to talk about their traumatic

experience.”® TF-CBT combines elements drawn from:

e Cognitive therapy, which aims to change behavior by addressing a person’s thoughts or
perceptions, particularly those thinking patterns that create distorted or unhelpful views;

e Behavioral therapy, which focuses on modifying habitual responses (e.g., anger, fear) to
identified situations or stimuli; and

e Family therapy, which examines patterns of interactions among family members to identify
and alleviate problems.”

TF-CBT is a short-term treatment typically provided in 12 to 18 sessions of 50 to 90 minutes,
depending on treatment needs.’? The intervention is usually provided in outpatient mental health
facilities, but it has been used in hospital, group home, school, community, residential, and in-
home settings.”

Recent research findings suggest that TF-CBT is more effective than nondirective or client
centered treatment approaches for children who have a history of multiple traumas (e.g., sexual
abuse, exposure to domestic violence, physical abuse, as well as other traumas).’*

An individualized, strengths-based approach refers to policies, practice methods, and strategies
that identify and draw upon the strengths of children, families, and communities.” Strengths-
based practice involves a shift from a deficit approach, which emphasizes problems and

8 1d.

% Trauma-Focused Cognitive Behavioral Therapy for Children Affected by Sexual Abuse or Trauma, The Administration for
Children and Families, U.S. Department of Health and Human Services, (August 2012), available at
https://www.childwelfare.gov/pubs/trauma/

67 1d.
%8 1d.
9 1d.
01d.
d.
21d.
#d.

74 |d

5 An Individualized, Strengths-Based Approach in Public Child Welfare Driven Systems of Care, Administration for
Children and Families, US Department of Health and Human Services, available at
https://www.childwelfare.gov/pubs/acloserlook/strengthsbased/strengthsbasedl.cfm (last visited March 14, 2014).
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pathology, to a positive partnership with the family.”® The approach acknowledges each child
and family's unique set of strengths and challenges, and engages the family as a partner in
developing and implementing the service plan.’’

Effect of Proposed Changes

Section 1 creates s. 409.1754, F.S., related to administrative requirements for serving sexually
exploited children. The bill deletes the current assessment process to determine whether a child
should be placed in a safe house and requires DCF to develop or adopt one or more initial
screening and assessment instruments to identify, determine the needs of, plan services for, and
identify an appropriate residential environment for sexually exploited children. The bill requires
that the assessment instruments include the ability to determine whether placement in a safe
house is appropriate. The bill requires that the initial screening and assessment instruments used
to determine appropriate residential placement of a sexually exploited child consider:

Risk of the sexually exploited child running away;

Risk of the sexually exploited child recruiting other children into the commercial sex trade;
Level of the sexually exploited child’s attachment to his or her exploiter;

Level and type of trauma that the sexually exploited child has endured,;

Nature of the child’s interactions with law enforcement;

Length of time that the child was sexually exploited; and

Extent of any substance abuse by the sexually exploited child.

The bill specifies that that if a safe house placement is determined to be the most appropriate
setting using the assessment tool, the child may be placed in a safe house, as long as a placement
is available. However, the bill specifies that a child may be placed in another setting if it is more
appropriate to his or her needs and the child’s behaviors can be managed in those settings in a
manner that does not endanger other children, or if a safe house or safe foster home is not
available.

The bill requires the initial screening and assessment instruments to be validated if possible and
requires the instruments to be used by the DCF, juvenile assessment centers, CBCs, and
providers serving sexually exploited children. The bill requires DCF to consult state and local
agencies, organizations, and individuals involved in the identification and care of sexually
exploited children to develop or adopt the initial screening and assessment instruments. The bill
requires DCF to establish rules specifying the initial screening and assessment instruments to be
used, the requirements for their use, and the reporting of data collected through them and
specifies that entities are not precluded from using additional assessment instruments in the
course of serving sexually exploited children.

The bill requires DCF and CBCs to assign cases where a child is alleged, suspected, or known to
have been sexually exploited to child protective investigators (CPIs) and case managers who
have received specialized intensive training in investigating cases involving a sexually exploited
child. Similarly, the bill requires the Department of Juvenile Justice juvenile probation staff
administering the detention risk assessment instrument to have specialized intensive training in

©1d.
d.
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identifying and serving sexually exploited children. The bill specifies CPIs and case managers
must receive this training prior to accepting any case involving sexually exploited children.

The bill requires DCF and CBCs to conduct regular multidisciplinary staffings for sexually
exploited children to ensure that all relevant information is known to all parties and that services
are coordinated across systems. The bill requires DCF or the CBC to coordinate these staffings
and invite individuals involved in the child’s care. The bill specifies that this may include, but is
not limited to, staff from the juvenile justice system, the school district, service providers, and
victim advocates.

The bill requires each CBC and DCF region to jointly identify the service needs of sexually
exploited children and plan for developing sufficient capacity to meet them.

The bill requires each CBC and DCF circuit to establish local protocols and procedures that are
responsive to the varying circumstances that sexually exploited children are in. The bill requires
the protocols and procedures to address the full continuum of needs of sexually exploited
children to the extent of available funding. The bill requires that the protocols and procedures be
used by CMs and CPIs when working with a sexually exploited child.

The bill requires the local DCF circuit administrator or his or her designee, the local circuit
director of the Department of Juvenile Justice or his or her designee, and the CBC chief
operating officer, or his or her designee to participate in any task force, committee, council,
advisory group, coalition, or other entity active in the circuit for coordinating responses to
address human trafficking or sexual exploitation of children. If no such entity exists, the bill
specifies that the local DCF circuit administrator must work to initiate one.

Section 2 amends the definition of “safe house” as a “group residential placement certified by
DCEF to care for sexually exploited children,” and creates and defines “safe foster home” as “a
foster home certified by DCF to care for sexually exploited children.”

The bill also amends the definition of a sexually exploited child to include those children who
have not been adjudicated dependent, which permits them to be served by safe houses and safe
foster homes.

The bill specifies that safe houses and safe foster homes are required to provide a safe, separate,
and therapeutic environment tailored to the needs of sexually exploited children who have
endured significant trauma. The bill requires DCF to certify safe homes and safe foster homes.

The bill amends the current requirements for safe houses, and creates requirements for safe foster
homes, in order to be certified by DCF. The bill requires that safe houses and safe foster homes
be licensed as residential child-caring agencies or licensed family foster homes, respectively, and
that safe houses have awake staff on duty 24 hours a day.

The bill requires that safe houses and safe foster homes house a single sex, group children with
similar chronological ages or levels of maturity together, and treat and care for these children in
a manner that separates them from children with other needs. The bill specifies that safe houses
and safe foster homes may care for other populations, as long as those populations do not interact



BILL: SPB 7088 Page 12

with the sexually exploited children. The bill requires that safe houses and safe foster homes use
trauma-informed and strength based approaches to care, to the extent possible and appropriate.

The bill requires that safe houses and safe foster homes provide appropriate security through
facility design, hardware, technology, staffing, and siting, including but not limited to using
external video monitoring or alarmed doors, or being situated in a remote location. The bill
specifies that sexually exploited children must be allowed to exit the safe house or safe foster
home if they choose.

The bill requires safe houses and safe foster homes to provide services tailored to the needs of
sexually exploited children and to determine these needs on a case-by-case basis. The bill
specifies that in addition to the services required for traditional foster homes and child caring
facilities, safe houses and safe foster homes also coordinate the following services:

e A comprehensive assessment of the service needs of each resident;

Victim-witness counseling;

Family counseling;

Behavioral health services;

Treatment and intervention for sexual assault;

Life skills services;

Mentoring by a survivor of sexual exploitation, if available and appropriate;

Substance abuse screening, and where necessary, access to treatment;

Planning services for the successful transition of residents back to the community;
Activities for sexually exploited children residing in the safe house, scheduled in a manner
that provides them with a full schedule; and

e Any additional services determined by DCF.

The bill requires foster parents of safe foster homes to complete intensive training regarding the
needs of sexually exploited children, the effects of trauma and sexual exploitation, and how to
address those needs using strength-based and trauma-informed approaches. The bill requires
DCF to specify this training by rule. The bill also allows DCF to establish additional criteria in
rule for the certification of safe houses and safe foster homes.

The bill requires that safe houses and safe foster homes reapply for certification and be inspected
annually. The bill allows DCF to place a moratorium on referrals and revoke the certification of
a safe house or safe foster home if it does not meet the requirements of certification.

The bill specifies that in order to accept state funds specifically allocated to provide services to
sexually exploited children, the residential facility must be certified as a safe house or safe foster
home.

The bill authorizes DCF to facilitate the development of one secure safe house on a pilot basis in
order to evaluate the therapeutic benefits of a secure residential setting within the broader array
of residential and community-based services available to meet the needs of sexually exploited
children. The bill specifies that the secure safe house is intended for those sexually exploited
children with the greatest needs and for whom no less restrictive placement has been or will be
effective in addressing the effects of severe abuse, violence, trauma, or exploiter control endured
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by the child. The bill specifies that the setting is only available to sexually exploited children
who have been, or are in the process of being, adjudicated dependent. The bill specifies that
children can remain in the secure safe house from five days to up to 10 months.

The bill requires DCF to select the region where the secure safe house can be sited and to
collaborate with the local CBC to design the pilot project. The bill specifies that the secure safe
house must be a certified safe house, have no more than 15 beds, and have security features to
prevent any entry into or exit from the facility or its grounds without the involvement of staff.
The bill specifies that these features may include, but are not limited to, walls, fencing, gates,
and locking doors.

The bill requires that the facility staff, the child, the child’s parent or guardian, and the case
manager develop a plan regarding how the child will be cared for at least thirty days prior to
leaving the facility.

The bill specifies that sexually exploited dependent children may be placed in the secure safe
house from any region of Florida and that DCF, in consultation with the CBCs serving the
children, must approve all placements in the secure safe house. The bill also provides that a child
may only be placed in the secure safe house if he or she has intensive needs, mental health
issues, or other factors which prevent the child from being safely cared for in a less restrictive
setting.

The bill specifies that in addition to the other criteria required to be used to determine whether
safe house placement is appropriate for a child, a child’s lack of willingness to participate in less
intensive programs and lack of treatment progress in less restrictive placements must also be
considered. The bill specifies that DCF may establish additional criteria for placement in the
secure safe house.

The bill allows a dependent child to be taken to a secure safe house for evaluation of the

appropriateness of placement for treatment if:

e There is probable cause that the child has been sexually exploited,;

e The child meets the criteria to be placed in a safe house;

e The child recently engaged in behaviors that subject the child to victimization, violence,
emotional harm, serious bodily harm, or health risks that endanger the child, posing a real
and present threat of substantial harm to the child’s well-being;

e There is a substantial likelihood that without care or treatment the child will endanger or
cause serious bodily harm to others, as evidenced by previous behavior; and

e Less restrictive placement alternatives are unlikely to be effective in keeping the child from
engaging in the behaviors specified above, as determined by a DCF or CBC employee.

The bill requires DCF to contract for an evaluation of the secure safe house. The bill specifies
that the evaluation must address the effectiveness in facilitating the rehabilitation of sexually
exploited children. The bill specifies that the evaluation must describe the program model and
facility design, assess the effectiveness of the facility in meeting the treatment and security needs
of sexually exploited children, analyze its cost-effectiveness, and provide recommendations
regarding the continued operation of the pilot program and any changes or enhancements. The
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bill specifies that the evaluation must be provided to the Governor, the President of the Senate,
and the Speaker of the House of Representatives by February 1, 2018.

Section 3 amends s. 39.524, F.S., to add a safe foster home as an appropriate placement for the
child using the initial screening and assessment instrument provided in s. 409.1754(1), F.S.

Section 4 creates s. 39.4072, F.S., to allow a dependent child to be taken to a secure safe house

for evaluation of the appropriateness of placement for treatment if:

e There is probable cause that the child has been sexually exploited,;

e The child meets the criteria to be placed in a safe house;

e The child recently engaged in behaviors that subject the child to victimization, violence,
emotional harm, serious bodily harm, or health risks that endanger the child, posing a real
and present threat of substantial harm to the child’s well-being;

e There is a substantial likelihood that without care or treatment the child will endanger or
cause serious bodily harm to others, as evidenced by previous behavior; and

e Less restrictive placement alternatives are unlikely to be effective in keeping the child from
engaging in the behaviors specified above, as determined by a DCF or CBC employee.

The bill allows a DCF official to initiate an evaluation of a child if the child is the subject of an
open investigation or under the supervision of the court, as long as the child meets the criteria for
evaluation specified above. The bill allows a CPI, law enforcement officer, case manager, or
other qualified individual to transport the child to the secure safe house for assessment and
stabilization.

The bill allows the secure safe house to admit the child for assessment and stabilization pending
the filing and adjudication of a petition by DCF alleging the need for a change in placement. The
bill requires the secure safe house to provide notice regarding the child’s admittance for
assessment to the child’s parent or guardian, foster parent, case manager, and guardian ad litem
(GAL). The bill specifies that if the child does not have a GAL and a lawyer, the court must
appoint them.

The bill requires a psychiatrist, clinical psychologist, licensed mental health counselor, or
licensed clinical social worker at the secure safe house to evaluate the child. The bill specifies
that this professional must have experience working with sexually exploited children. The bill
requires the evaluation be conducted as soon as it is appropriate to do so, given the child’s
emotional, mental, and physical condition and that facility staff continue evaluating the child
throughout the placement for evaluation in the secure safe house. The bill permits the staff to
access and request relevant information, including, the child’s case file, and allows the child’s
parent or guardian, foster parent, case manager, and GAL to provide any information they
believe is relevant to the evaluation. The bill requires that the evaluation be based on whether the
child meets criteria for admission to the secure safe house.

If the evaluator determines that a secure safe house would not best meet the child’s needs, DCF
must place the child in the least restrictive setting which is appropriate for the child’s needs. If
the evaluator determines that placement in the secure safe house would best meet the child’s
needs, DCF must petition the court within 24 hours for placement, and the secure safe house
must admit the child for placement pending a judicial determination. If the evaluator determines
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that additional evaluation is required before a determination may be made, DCF must petition the
court within 24 hours to extend the placement for evaluation purposes up to 30 days or until a
determination may be made regarding the need for extended secure safe house placement for
treatment, whichever comes first. The child shall remain in the secure safe house pending the
court order.

The bill requires DCF to provide all evaluations to the child’s parent or guardian, case manager,
and GAL.

Section 5 creates s. 39.4074, F.S., to allow if the evaluation of the child results in a
determination that placement for treatment in a secure safe house would best meet the child’s
needs, DCF may file a petition for placement in dependency court. The bill requires DCF to
provide notice to the child’s parents. The bill specifies that if the child’s parents consent to the
placement, the court must enter an order placing the child in the secure safe house for up to 45
days, pending review by the court. The bill also specifies that if the child’s parents refuse or are
unable to consent, within 24 hours of the filing of the petition, the court must hear all parties in
person or by counsel, or both. The bill specifies that if the court concludes that the child meets
the criteria for placement in the secure safe house, it must order that the child be placed in the
secure safe house for a period of up to 45 days, pending review by the court.

The bill requires the secure safe house to review the child’s progress toward the treatment goals
and assess whether the child’s needs can be met in a less restrictive treatment program. This
review and assessment must be done every 20 days, commencing upon the beginning of
treatment according to the treatment plan. The bill requires the secure safe house to submit a
report of its findings to the child’s parent or guardian, the GAL, the case manager, DCF, and the
court. The bill specifies that DCF may not reimburse a secure safe house until the secure safe
house has submitted every written report that is due.

The bill requires the court to conduct an initial review of the status of the child’s treatment plan
no later than 35 days after the child’s placement in the secure safe house. The bill also requires
the court to review the child’s treatment plan 20 days after the initial review and then every 60
days thereafter, until the child no longer requires placement in the secure safe house, or until the
child has resided in the secure safe house for 10 months. The bill specifies that if the child has
resided in the secure safe house for 9 months, a court hearing must be held to determine an
appropriate setting and appropriate services for the child after 10 months.

The bill requires the child’s continued placement in a secure safe house to be a subject of judicial
review at any time that a judicial review is held pursuant to s. 39.701, F.S. The bill specifies that
if, at any time, the court determines that the child has not been sexually exploited or that the
placement in the safe house if no appropriate, the court must order DCF to place the child in the
least restrictive setting that is best suited to meet the child’s needs. The bill requires DCF to
place the child in another setting when continued placement in the secure safe house is no longer
appropriate.

Section 6 requires the Office of Program Policy Analysis and Government Accountability
(OPPAGA) to conduct a study on commercial sexual exploitation of children in Florida. The bill
requires the study to assess the extent of sexual exploitation of children in Florida, including the
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prevalence in various regions of the state, estimates of the number of youth who have been
sexually exploited, and service gaps for treating this population. The bill requires the study to
analyze the operation of safe houses in Florida and address the effectiveness of safe houses and
safe foster homes in addressing the safety, therapeutic, health, and emotional needs of sexually
exploited children, including the nature and appropriateness of subsequent placements, extent of
sexual exploitation post-placement, and educational attainment.

The bill requires OPPAGA to report its findings to the Governor, the President of the Senate, and
the Speaker of the House of Representatives by July 1, 2017.

The bill requires DCF to establish rules regarding the initial screening and assessment
instruments and the training for staff of safe houses and foster parents in safe foster homes. The
bill provides DCF rulemaking authority regarding additional criteria for certification of safe
houses and safe foster homes.

Section 7 provides an effective date of July 1, 2014.
Constitutional Issues:

A. Municipality/County Mandates Restrictions:

None.

B. Public Records/Open Meetings Issues:
None.

C. Trust Funds Restrictions:
None.

D. Other Constitutional Issues:

The Fourteenth Amendment to the United States Constitution guarantees that the
government cannot take away a person’s basic rights to “life, liberty or property, without
due process of law.” Under s. 394.463, F.S., also known as the Baker Act, children can be
involuntarily confined in a hospital or crisis stabilization unit for mental health
assessment. However, the criteria to place a sexually exploited child in a secure safe
house is based on risk of running away, recruiting other children into the commercial sex
trade, attachment to his or her exploiter, level of trauma endured and interactions with
law enforcement. The Florida Legislature has previously stated that sexually exploited
children are victims not criminals.

The following sections of the bill may be inconsistent with the state and federal
constitution:

Section 2 - The department, in consultation with the community-based care lead agency
serving the child, shall approve all placements of children in the secure safe house.
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Section 39.402(8)(a), F.S., states that a child may not be held in a shelter for longer than
24 hours unless ordered by the court not the department after a shelter hearing.

Section 2 - A child may be placed in the secure safe house for a minimum of 5 days and a
maximum of 10 months.

Section 4 - A child may be taken to a secure safe house for evaluation of the
appropriateness of placement for treatment in a secure safe house if there is probable
cause that the child has been sexually exploited and a less restrictive placement
alternative is unlikely to be effective in keeping the child from engaging in certain
behaviors as determined by a department or community-based care lead agency.

Section 4 - An official of the department may initiate an evaluation of a child who is the
subject of an open investigation or under the supervision of the court if certain criteria are
met.

Section 4 - Within five days after the child’s admittance to the secure safe house for
evaluation, the psychiatrist, clinical psychologist, licensed mental health counselor, or
licensed clinical social worker shall determine whether the secure safe house would best
meet the child’s needs or whether additional evaluation is required before a conclusion
can be reached.

Section 4 - If additional evaluation is required before a determination may be made about
the child’s needs for secure safe house placement for treatment, the department shall
petition the court within 24 hours to extend the placement of the child for evaluation
purposes up to 30 days or until a determination may be made regarding the need for
secure safe house placement for treatment, whichever comes first. The child shall remain
in the secure safe house pending the court order.

V. Fiscal Impact Statement:

A.

Tax/Fee Issues:

None.

Private Sector Impact:
None.

Government Sector Impact:

The bill specifies certain provisions to be implemented based on an appropriation. The
bill allows the Department of Children and Families to create a Secure Safe House Pilot
Program. Such a program would increase costs to the department by requiring
assessments of potential children, placement of sexually exploited children in safe houses
or specialized foster homes, case management services and treatment services. The bill
requires the Department of Juvenile Justice to provide intensive training to probation
officers and other staff on identifying and serving sexually exploited children. Other costs



BILL: SPB 7088 Page 18

VI.

VII.

VIII.

to the state would be the appointment of an attorney to represent the child in court
proceedings. The bill does not specify who would pay for such attorneys. The court has
broad latitude to ensure that certain persons receive legal representation. In some cases,
the court will appoint a pro-bono attorney, while in other cases, attorneys are paid
through a contract with the Justice Administrative Commission. The cost the bill to state
agencies, the state court system, and the community based care agencies cannot be
determined without knowing how many children would be served and in what way in
safe houses and in the Secure Safe House Pilot Program.

Technical Deficiencies:

Line 128 states each region of the department and each community-based care lead agency shall
establish local protocols and procedures for working with sexually exploited children. It should
be clarified that each region of the department and community-based care lead agency shall work
together to establish local protocols and procedures.

Lines 146, 148, 150, 155, and 162 refer to the local circuit administrator. It should be clarified if
the local circuit administrator is a DCF employee or the administrator of the judicial circuit.

Related Issues:
None.
Statutes Affected:

This bill substantially amends the following sections of the Florida Statutes: 39.524 and
409.1678.

This bill creates the following sections of the Florida Statutes: 39.4072, 39.4074, and 409.1754.

Additional Information:

A. Committee Substitute — Statement of Changes:
(Summarizing differences between the Committee Substitute and the prior version of the bill.)
None.

B. Amendments:
None.

This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate.
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FOR CONSIDERATION By the Committee on Children, Families, and
Elder Affairs

586-02587-14 20147088

A bill to be entitled
An act relating to human trafficking; creating s.
409.1754; requiring the department to develop or adopt
initial screening and assessment instruments;
specifying the process for the department to develop
or adopt initial screening and assessment instruments;
providing criteria for placement in safe houses or
safe foster homes; allowing entities to use additional
initial screening and assessment instruments;
requiring the department, community-based care lead
agencies, and staff administering the detention risk
assessment instrument to receive specified training;
requiring the department and lead agencies to hold
multidisciplinary staffings under certain conditions;
requiring the department and lead agencies to develop
specific plans and protocols; directing the
department, the Department of Juvenile Justice, and
lead agencies to participate in coalitions, task
forces, or similar organizations to coordinate local
responses to human trafficking; requiring the
department to attempt to initiate a task force if none
is active in a local area; amending s. 409.1678;
providing definitions; authorizing the Department of
Children and Families to certify safe houses and safe
foster homes; providing requirements for certification
as safe houses and safe foster homes; allowing the
department to certify a secure safe house to operate
as a pilot program; providing requirements for the

secure safe house pilot program; amending s. 39.524;

Page 1 of 20

CODING: Words strieken are deletions; words underlined are additions.

(PROPOSED COMMITTEE BILL) SPB 7088

30
31
32
33
34
35
36
37
38
39
40
41
42
43
44
45
46
47
48
49
50
51
52
53
54
55
56
57
58

CODING: Words strieken are deletions;

Florida Senate - 2014 (PROPOSED COMMITTEE BILL) SPB 7088

586-02587-14 20147088
providing for review of appropriateness of safe harbor
placement in both safe houses and safe foster homes;
amending criteria for placement; authorizing placement
in settings other than safe houses and safe foster
homes under certain conditions; requiring the Office
of Program Policy Analysis and Government
Accountability to conduct a study on commercial
exploitation of children in Florida and related
topics; creating s. 39.4072; providing for placement
for evaluation in a secure safe house if certain
criteria is met; specifying the process for evaluating
whether a child meets criteria for placement for
treatment in a secure safe house; creating s. 39.4074;
authorizing the department to file a petition for
placement in a secure safe house if the child is
evaluated to meet criteria; providing for court
determination; requiring reporting on a child’s
treatment progress in a secure safe house; providing

for court review; providing an effective date.
Be It Enacted by the Legislature of the State of Florida:
Section 1. Section 409.1754, Florida Statutes, 1is created

to read:

409.1754 Sexually Exploited Children; Screening and

Assessment; Training; Case Management; Task Forces.—
(1) SCREENING AND ASSESSMENT.—

(a) The department shall develop or adopt one or more

initial screening and assessment instruments to identify,
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determine the needs of, plan services for, and identify

appropriate placement for sexually exploited children. The

department shall consult state and local agencies,

organizations, and individuals involved in the identification

and care of sexually exploited children in developing or

adopting the initial screening and assessment instruments. The

initial screening and assessment instruments shall include

assessment of appropriate placement, including whether placement

in a safe house or safe foster home is appropriate, and shall

consider, at a minimum, the following factors:

1. Risk of the sexually exploited child running away.

2. Risk of the sexually exploited child recruiting other

children into the commercial sex trade.

3. Level of the sexually exploited child’s attachment to

his or her exploiter.

4. Level and type of trauma that the sexually exploited
child has endured.

5. Nature of the sexually exploited child’s interactions

with law enforcement.

6. Length of time that the child was sexually exploited.

7. Extent of any substance abuse by the sexually exploited
child.

(b) The initial screening and assessment instruments shall

be validated if possible and must be used by the department,

juvenile assessment centers as provided in s. 985.135, and

community-based care lead agencies.

(c) The department shall establish rules specifying the

initial screening and assessment instruments to be used, the

requirements for their use, and the reporting of data collected

Page 3 of 20
CODING: Words strieken are deletions; words underlined are additions.

88
89
90
91
92
93
94
95
96
97
98
99
100
101
102
103
104
105
106
107
108
109
110
111
112
113
114
115
116

Florida Senate - 2014 (PROPOSED COMMITTEE BILL) SPB 7088

586-02587-14 20147088
through them.

(d) The department, the Department of Juvenile Justice, and

community-based care lead agencies are not precluded from using

additional assessment instruments in the course of serving

sexually exploited children.

(2) TRAINING; CASE MANAGEMENT; TASK FORCES.—

(a)1l. The department and community-based care lead agencies

shall ensure that cases in which a child is alleged, suspected,

or known to have been sexually exploited are assigned to child

protective investigators and case managers who have specialized

intensive training in handling cases involving a sexually

exploited child. The department and lead agencies shall ensure

that child protective investigators and case managers,

respectively, receive this training prior to accepting any case

involving a sexually exploited child.

2. The Department of Juvenile Justice shall ensure that

juvenile probation staff or contractors administering the

detention risk assessment instrument receive specialized

intensive training in identifying and serving sexually exploited

children.

(b) The department and community-based care lead agencies

shall conduct regular multidisciplinary staffings for sexually

exploited children to ensure that all relevant information is

known to all parties and that services are coordinated across

systems. The department or community-based care lead agency, as

appropriate, shall coordinate these staffings and invite

individuals involved in the child’s care. This may include, but

is not limited to, the child’s guardian ad litem, juvenile

justice system staff, school district staff, service providers,
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and victim advocates.

(c)l. Each region of the department and each community-

based care lead agency shall jointly assess local service

capacity to meet the specialized service needs of sexually

exploited children and establish a plan to develop capacity.

Each plan shall be developed in consultation with local law

enforcement officials, local school officials, runaway and

homeless youth program providers, local probation departments,

children’s advocacy centers, public defenders, state attorney’s

offices, safe houses, and child advocates and services providers

who work directly with sexually exploited children.

2. Each region of the department and each community-based

care lead agency shall establish local protocols and procedures

for working with sexually exploited children which are

responsive to the individual circumstances of each child. The

protocols and procedures shall take into account the varying

types and levels of trauma endured; whether the sexual

exploitation is actively occurring, occurred in the past, or

inactive but likely to reoccur; and the differing community

resources and degrees of familial support that may be available.

Child protective investigators and case managers must use the

protocols and procedures when working with a sexually exploited
child.

(3) (a) The local regional director may, to the extent that

funds are available, provide training to local law enforcement

officials who are likely to encounter sexually exploited

children in the course of their law enforcement duties. Training

shall address the provisions of this section and how to identify

and obtain appropriate services for sexually exploited children.

Page 5 of 20
CODING: Words strieken are deletions; words underlined are additions.

146
147
148
149
150
151
152
153
154
155
156
157
158
159
160
161
162
163
164
165
166
167
168
169
170
171
172
173
174

Florida Senate - 2014 (PROPOSED COMMITTEE BILL) SPB 7088

586-02587-14 20147088

The local circuit administrator may contract with a not-for-

profit agency having experience working with sexually exploited

children to provide the training. Circuits may work

cooperatively to provide training, which may be provided on a

regional basis. The department shall assist circuits to obtain

any available funds for the purposes of conducting law

enforcement training from the Office of Juvenile Justice and

Delinquency Prevention of the United States Department of

Justice.

(b) Circuit administrators or their designees, chief

probation officers of the Department of Juvenile Justice or

their designees, and the chief operating officers of community

based care lead agencies or their designees shall participate in

any task force, committee, council, advisory group, coalition,

or other entity active in their service area for coordinating

responses to address human trafficking or sexual exploitation of

children. If no such entity exists, the circuit administrator

for the department shall work to initiate one.

Section 2. Section 409.1678, Florida Statutes, is amended
to read:

(Substantial rewording of section. See

s. 409.1678, F.S., for present text).

409.1678 Specialized residential options for children who

are victims of sexual exploitation.—

(1) DEFINITIONS.—As used in this section, the term:

(a) “Safe foster home” means a foster home certified by the

department under this section to care for sexually exploited

children.

(b) “Safe house” means a group residential placement
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certified by the department under this section to care for

sexually exploited children.

(c) “Sexually exploited child” means a child who has

suffered sexual exploitation as defined in s. 39.01(67) (g) and

is ineligible for relief and benefits under the federal

Trafficking Victims Protection Act, 22 U.S.C. ss. 7101 et seq.
(2) CERTIFICATION OF SAFE HOUSES AND SAFE FOSTER HOMES.—

(a) Safe houses and safe foster homes shall provide a safe,

separate, and therapeutic environment tailored to the needs of

sexually exploited children who have endured significant trauma.

Safe houses and safe foster homes shall use a model of treatment

that includes strength-based and trauma-informed approaches.

(b) The department shall certify safe houses and safe

foster homes. A residential facility accepting state funds

appropriated to provide services to sexually exploited children

or child victims of sex trafficking must be certified by the

department as a safe house or a safe foster home. No entity may

use the designation “safe house” or “safe foster home” and hold

themselves out as serving sexually exploited children unless the

entity is certified under this section.

(c) To be certified, a safe house must hold a license as a

residential child-caring agency, and a safe foster home must

hold a license as a family foster home, pursuant to s. 409.175.

A safe house or safe foster home must also:

1. Use trauma-informed and strength-based approaches to

care, to the extent possible and appropriate.

2. Serve exclusively one sex.

3. Group sexually exploited children by age or maturity

level.
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4. Care for sexually exploited children in a manner that

separates these children from children with other needs. Safe

houses and safe foster homes may care for other populations, if

the children who have not experienced sexual exploitation do not

interact with children who have experienced sexual exploitation.

5. Have awake staff members on duty 24 hours a day, if a

safe house.

6. Provide appropriate security through facility design,

hardware, technology, staffing, and siting, including but not

limited to external video monitoring or alarmed doors, having a

high staff-to-client ratio, or being situated in a remote

location isolated from major transportation centers and common

trafficking areas. However, such security must allow sexually

exploited children to exit the safe house if they choose.

7. Meet other criteria established by the department in

rule, which may include, but are not limited to, personnel

qualifications, staffing ratios, and services content.

(d) Safe houses and safe foster homes shall provide

services tailored to the needs of sexually exploited children

and shall conduct a comprehensive assessment of the service

needs of each resident. In addition to the services required to

be provided by residential child caring agencies and family

foster homes, safe houses and safe foster homes must provide,

arrange for or coordinate, at a minimum, the following services:

1. Victim-witness counseling;

Family counseling;

Behavioral health care;

Treatment and intervention for sexual assault;

g jJw N

Education tailored to the child’s individual needs,
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including remedial education if necessary;

6. Life skills training;

7. Mentoring by a survivor of sexual exploitation, if

available and appropriate for the child;

8. Substance abuse screening, and where necessary, access

to treatment;

9. Planning services for the successful transition of each

child back to the community; and

10. Activities, in a manner that provides sexually

exploited children with a full schedule.

(e) The community-based care lead agencies shall ensure

that foster parents of safe foster homes and staff of safe

houses complete intensive training regarding, at a minimum, the

needs of sexually exploited children, the effects of trauma and

sexual exploitation, and how to address those needs using

strength-based and trauma-informed approaches. The department

shall specify this training by rule and may develop or contract

for a standard curriculum. The department may establish in rule

additional criteria for the certification of safe houses and

safe foster homes. Criteria shall address the security,

therapeutic, social, health, and educational needs of sexually

exploited children.

(f) The department shall inspect safe houses and safe

foster homes prior to certification and annually to ensure

compliance with requirements of this section. The department may

place a moratorium on referrals and may revoke the certification

of a safe house or safe foster home which fails at any time to

meet the requirements of this section or rules adopted pursuant

to this section.
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(g) The certification period for safe houses and safe

foster homes shall run concurrently with the terms of their

licenses.

(3) SECURE SAFE HOUSE PILOT PROGRAM.—

(a) The department may facilitate the development of one

secure safe house on a pilot basis to evaluate the therapeutic

benefits of a secure residential setting within the broader

array of residential and community-based services available to

meet the needs of sexually exploited children. The secure safe

house is intended for those sexually exploited children with the

greatest needs, for whom no less restrictive placement has been

or will be effective in addressing the effects of severe abuse,

violence, trauma, or exploiter control endured by the child. The

setting is only available to a sexually exploited child:

1. Who is the subject of an open investigation due to an

allegation of abuse, neglect, or exploitation, or has been

adjudicated dependent;

2. Who has been placed in accordance with ss. 39.4072 and
39.4074; and

3. Whose needs cannot be met in less restrictive

placements.

(b) The secure safe house must be a certified safe house,

and may have no more than 15 beds. The department shall select

the region where the secure safe house shall be sited. The

department shall collaborate with the local community-based care

lead agency to design the pilot project, including, but not

limited to, selection of the location, selection of the

provider, the facility’s security features, referral processes,

and services provided within the secure safe house.
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(c) Children from any region of the state may be placed in

the secure safe house pursuant to ss. 39.4072 and 39.4074. The

department, in consultation with the community-based care lead

agencies serving the children, shall approve all placements of

children in the facility. In addition to the criteria in s.

409.1754 (1) and any other criteria determined by the department

pursuant to that subsection, the following criteria at a minimum

shall also be used to determine whether a child qualifies for

placement in the secure safe house:

1. Lack of willingness to participate in less intensive

programs; and

2. Lack of treatment progress in less restrictive

placements, if the child has been placed elsewhere.

(d) The secure safe house shall include features which

prevent any entry into or exit from the facility or its grounds

without the involvement of staff, including, but not limited to,

walls, fencing, gates, and locking doors.

(e) A child may be placed in the secure safe house for a

minimum of 5 days and a maximum of 10 months. Pursuant to s.

39.4074(4), the secure safe house shall regularly review and

report on the child’s progress, and during judicial reviews the

court shall determine whether continued placement in the secure

safe house is appropriate. The department shall place the child

in another setting when continued placement in the secure safe

house is no longer appropriate.

(f) The department shall contract for an evaluation of the

effectiveness of the secure safe house in facilitating the

rehabilitation of sexually exploited children. The evaluation

report shall be provided to the Governor, the President of the
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Senate, and the Speaker of the House of Representatives by

February 1, 2018. The evaluation shall, at a minimum, describe

the program model and facility design, assess the effectiveness

of the facility in meeting the treatment and security needs of

sexually exploited children, analyze its cost-effectiveness, and

provide recommendations regarding the continued operation of the

pilot program and any changes or enhancements.

(4) (a) This section does not prohibit any provider of

services for sexually exploited children from appropriately

billing Medicaid for services rendered, from contracting with a

local school district for educational services, or from

obtaining federal or local funding for services provided, as

long as two or more funding sources do not pay for the same

specific service that has been provided to a child.

(b) The lead agency shall ensure that all children residing

in safe houses or safe foster homes have a case manager and a

case plan, whether or not the child is a dependent child.

(5) The services specified in this section may, to the

extent possible provided by law and with funding authorized, be

available to all sexually exploited children whether they are

accessed voluntarily, as a condition of probation, through a

diversion program, through a proceeding under chapter 39, or

through a referral from a local community-based care or social

service agency.

Section 3. Section 39.524, Florida Statutes, is amended to
read:

39.524 Safe-harbor placement.—

(1) Except as provided in s. 39.407 or s. 985.801, a

dependent child 6 years of age or older who has been found to be
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349| a victim of sexual exploitation as defined in s. 39.01(67) (g) 378| the permanency planning for the child.
350/ must be assessed for placement in a safe house or safe foster 379 (3) (a) By December 1 of each year, the department shall
351| home as provided in s. 409.1678 using the initial screening and 380| report to the Legislature on the placement of children in safe
352| assessment instruments provided in s. 409.1754(1). The 381| houses and safe foster homes during the year, including the
353 & ment—shatl o aduetedy—the department—or itsagent—and 382 criteria used to determine the placement of children, the number
354 ettt —incorporate—and—addr e Ll e e a2 383 of children who were evaluated for placement, the number of
355 from—any taw——enforcement—reports;—psychotogical—testing or 384 children who were placed based upon the evaluation, and the
356 stuatien—thathe grred;—eurrentand histerical infermation 385 number of children who were not placed.
357 from—the guardianad litem;—3f one has been assigned;—ecurrent 386 (b) The department shall maintain data specifying the
358 and—histerical information from an Grrent—therapist;,—teacher; 387 number of children who were referred to a safe house or safe
359 r—other prof ional—who—has—knowleds £th hildandha 388| foster home for whom placement was unavailable and the counties
360 vorked—with—th hild;—and—an ther—information reeraing—th 389| in which such placement was unavailable. The department shall
361 svattabitityard suitapilt f—safe-heuseplacement- I1If such 390 include this data in its report under this subsection so that
362| placement is determined to be appropriate for the child as a 391| the Legislature may consider this information in developing the
363| result of this assessment, the child may be placed in a safe 392| General Appropriations Act.
364 house or safe foster home, if one is available. However, the 393 Section 4. Section 39.4072, Florida Statutes, is created to
365 child may be placed in another setting if it is more appropriate 394 read:
366 to his or her needs and his or her behaviors can be managed in 395 39.4072 Evaluation for secure safe house placement.—
367 those settings so that they do not endanger other children being 396 (1) The Legislature finds that victims of child sexual
368 served in those settings, or if a safe house or safe foster home 397 exploitation as defined in s. 39.01(67) (g) often exhibit
369| in unavailable. : : tofy * : 2 398| behaviors that place themselves and others in danger. The
370 Fe—xelat to—a—placementmeans—a placement—that is Jeecated 399| Legislature finds that when sexually exploited children
371| withinthe eireuitor otherwise reasonably aeccessibler 400| repeatedly run away from their home or residential placement to
372 (2) The results of the assessment described in s. 401| unsafe placements, engage in commercial sexual activity as
373| 409.1754 (1) subseetien—3+) and the actions taken as a result of 402| defined in s. 787.06(2) (b), F.S., or seek to maintain a
374| the assessment must be included in the next judicial review of 403| relationship with their exploiters, these children and other
375| the child. At each subsequent judicial review, the court must be 404 children are in danger of being sexually exploited and
376 advised in writing of the status of the child’s placement, with 405| physically abused, which can lead to grave emotional and
377 special reference regarding the stability of the placement and 406| physical harm.
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(2) CRITERIA.—A child may be taken to a secure safe house

for evaluation of the appropriateness of placement for treatment

in a secure safe house as provided in this section if there is

probable cause that the child has been sexually exploited as
defined in s. 39.01(67) (g) and:
(a) The child meets the criteria in s. 409.1678(3) for safe

house placement; and

(b) The child recently engaged in behaviors that subject

the child to victimization, violence, emotional harm, serious

bodily harm, or health risks that endanger the child, posing a

real and present threat of substantial harm to the child’s well-

being. Such behaviors include, but are not limited to,

repeatedly running away from home or residential placement to an

unsafe situation, engaging in commercial sexual activity as

defined in s. 787.06(2) (b), and seeking to maintain a

relationship with the child’s trafficker despite others’

attempts to separate the child from the trafficker;

(c) There is a substantial likelihood that without care or

treatment the child will endanger or cause serious bodily harm

to others, as evidenced by previous behavior including

recruiting other children into the commercial sex trade or using

coercion such as violence, illegal substances, or other means to

compel their participation in such trade; and

(d) Less restrictive placement alternatives are unlikely to

be effective in keeping the child from engaging in behaviors

provided in paragraphs (b) and (c), as determined by a

department or community-based care lead agency.

(3) EVALUATION.—

(a) An official of the department may initiate an
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evaluation of a child who is the subject of an open

20147088

investigation or under the supervision of the court if the

criteria in subsection (2) are met. A child protective

investigator, a law enforcement officer, case manager, or other

qualified individual may transport the child to the secure safe

house, which may admit the child for assessment and

stabilization pending the filing and adjudication of a petition

by the department as provided in s. 39.522(1) alleging a need

for a change in placement. The secure safe house shall provide

notice regarding the child’s admittance for assessment for

secure safe house placement, to the child’s parent or guardian,

foster parent, case manager, and guardian ad litem. If the child

does not have a guardian ad litem and a lawyer, the court shall

appoint them.

(b) A psychiatrist, clinical psychologist, licensed mental

health counselor, or licensed clinical social worker at the

secure safe house who has training in working with sexually

exploited children shall conduct an initial evaluation of the

child as soon as it is appropriate to do so given the child’s

emotional, mental, and physical condition. The child may be

provided medical screening and treatment pursuant to s. 39.407.

The secure safe house may initiate appropriate therapeutic

services to stabilize and treat the child.

(c) Facility staff shall continue to evaluate the child

throughout his or her placement for evaluation in the secure

safe house and may access the child’s case file and other

relevant records and request information from other individuals

involved in the child’s life. The child’s parent or guardian,

foster parent, case manager, and guardian ad litem may provide
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any information they believe relevant to the evaluation. The

evaluation of the child shall be based on whether the child

meets the criteria established under s. 409.1678(3) for

admission to the secure safe house, and the criteria in

paragraphs (1) (a) and (b).

(d) Within five days after the child’s admittance to the

secure safe house for evaluation, the psychiatrist, clinical

psychologist, licensed mental health counselor, or licensed

clinical social worker shall determine, based on the evaluation,

whether the secure safe house would best meet the child’s needs,

or whether additional evaluation is required before a conclusion

can be reached.

1. If the secure safe house would not best meet the child’s

needs, the department shall place the child in the least

restrictive setting which is appropriate for the child’s needs.

2. If placement in the secure safe house for treatment

would best meet the child’s needs, the department shall petition

the court within 24 hours for placement under s. 39.4074, and

the secure safe house shall admit the child pending a judicial

determination.

3. If additional evaluation is required before a

determination may be made about the child’s need for secure safe

house placement for treatment, the department shall petition the

court within 24 hours to extend the placement of the child for

evaluation purposes up to 30 days or until a determination may

be made regarding the need for secure safe house placement for

treatment, whichever comes first. The child shall remain in the

secure safe house pending the court order.

(f) The department shall provide all evaluations to the
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child’s parent or guardian, case manager, and guardian ad litem.

Section 5. Section 39.4074, Florida Statutes, is created to
read:

39.4074 Placement in a secure safe house.—

(1) PETITION FOR PLACEMENT.—If an evaluation pursuant to s.

39.4072(3) results in a determination that placement for

treatment in a secure safe house would best meet the child’s

needs, the department may file a petition for placement in

dependency court. The department shall provide notice to the

child’s parents as required under s. 39.502(1). If the child’'s

parents consent to such placement, the court shall enter an

order placing the child in the secure safe house for up to 45

days, pending review by the court as provided herein. If the

child’s parents refuse or are unable to consent, the court

within 24 hours of the filing of the petition shall hear all

parties in person or by counsel, or both. If the court concludes

that the child meets the criteria for placement in the secure
safe house in s. 39.4072(1), it shall order that the child be

placed in the secure safe house for a period of up to 45 days,

pending review by the court.
(2) TREATMENT PLAN AND JUDICIAL REVIEW.—

(a) Within 10 days after the placement of a child for

treatment in a secure safe house, the secure safe house must

prepare an individualized treatment plan which addresses both

preliminary residential treatment and comprehensive discharge,

identifying care appropriate for the child upon completion of

residential treatment. The plan must be approved by the

department. The child must be involved in the preparation of the

plan to the maximum feasible extent consistent with the child’s
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523| ability to do so. The child’s parents, guardian, or foster 552 in the least restrictive setting that is best suited to meet the
524| parents, guardian ad litem, and staff from the child’s home 553| child’s needs.
525 school district must be involved with the child’s treatment and 554 (d) After the initial review, the court must review the
526| discharge planning. Other individuals may also participate in 555 child’s treatment plan every 60 days until the child no longer
527 plan development as appropriate. A secure safe house shall 556 requires placement in the secure safe house, or until the child
528| provide a copy and an explanation of the plan to the child, the 557 has resided in the secure safe house for 10 months. If the child
529 child’s parent or guardian, the guardian ad litem, and case 558 has resided in the secure safe house for 9 months, a court
530 manager. The department shall also provide the plan to the 559| hearing shall be held to determine an appropriate setting and
531 court. 560| appropriate services for the child.
532 (b) At 20-day intervals, commencing upon the beginning of 561 Section 6. The Office of Program Policy Analysis and
533| treatment according to the treatment plan, the secure safe house 562| Government Accountability (OPPAGA) shall conduct a study on
534| must review the child’s progress toward the treatment goals and 563| commercial sexual exploitation of children in Florida. The study
535 assess whether the child’s needs could be met in a less 564 shall assess the extent of commercial sexual exploitation of
536 restrictive treatment program. The secure safe house must submit 565 children, including but not limited to its prevalence in various
537| a report of its findings to the child’s parents or guardian, 566| regions of the state. The study shall also identify specialized
538 guardian ad litem, case manager, the department and the court. 567 services needed by sexually exploited children and any gaps in
539| The department may not reimburse a secure safe house until the 568| the availability of such services by region, including but not
540| secure safe house has submitted every written report that is 569| limited to residential services and specialized therapies. The
541 due. 570 study shall analyze the effectiveness of safe houses, safe
542 (c) The court shall conduct an initial review of the status 571 foster homes, and other residential options for serving sexually
543| of the child’s treatment plan no later than 35 days after the 572| exploited children in addressing their safety, therapeutic,
544 child’s placement for treatment in the secure safe house. For 573 health, educational, and emotional needs, including but not
545| any child in a secure safe house at the time a judicial review 574 limited to, the nature and appropriateness of subsequent
546| is held pursuant to s. 39.701, the child’s continued placement 575| placements, extent of sexual exploitation post-placement, and
547 in a secure safe house must be a subject of the judicial review. 576 educational attainment. By July 1, 2017, OPPAGA shall report its
548 If, at any time, the court determines that the child has not 577 findings to the Governor, the President of the Senate, and the
549| been sexually exploited or that the child has been sexually 578| Speaker of the House of Representatives.
550 exploited but is not appropriate for placement in a secure safe 579 Section 7. This act shall take effect July 1, 2014.
551 house, the court shall order the department to place the child
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The Florida Senate

BILL ANALYSIS AND FISCAL IMPACT STATEMENT

(This document is based on the provisions contained in the legislation as of the latest date listed below.)

Prepared By: The Professional Staff of the Committee on Children, Families, and Elder Affairs

BILL:

CS/SB 508

INTRODUCER:  Children, Families, and Elder Affairs Committee and Senator Detert

SUBJECT: State Ombudsman Program
DATE: April 1, 2014 REVISED:
ANALYST STAFF DIRECTOR REFERENCE ACTION
1. Crosier Hendon CF Fav/CS
2. AHS
3. AP

Please see Section IX. for Additional Information:

COMMITTEE SUBSTITUTE - Substantial Changes

Summary:

CS/SB 508 revises the operating structure and internal procedures of the State Long-Term Care
Ombudsman Program (LTCOP), housed in the Department of Elder Affairs (DOEA), to reflect
current practices, maximize operational and program efficiencies and conform to the federal
Older Americans Act. The bill revises the appointment process for three at-large positions to the
State Long-Term Care Council whereby the appointments are no longer made by the Governor
but by the Secretary of DOEA.

The bill has an effective date of July 1, 2014, and no fiscal impact.
Present Situation:
Older Americans Act

The Older Americans Act (OAA) was enacted in 1965 to assist elders to lead independent,
meaningful, and dignified lives in their own communities rather than in more costly residential
or nursing home settings.! The OAA programs are administered through area agencies on aging
under the Department of Elder Affairs (DOEA). To be eligible for OAA programs, individuals
must be 60 years of age or older. Spouses and disabled adults younger than 60 years of age may
receive services in certain circumstances. Preference is given to elders with the greatest

! Government Program Summaries, Office of Program Policy Analysis and Governmental Accountability website, available
at http://www.oppaga.state.fl.us/profiles/5032/ (last visited March 28, 2014).
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economic or social needs, particularly low-income minority individuals. The OAA was most
recently reauthorized in 2006 to supply funding for several nutritional programs and in-home and
supportive services for elders.

Florida’s Long-Term Care Ombudsman Program (LTCOP) was created in 1975 as a result of the
OAA. The OAA grants a special set of residents’ rights to individuals who live in long-term care
facilities such as nursing homes, assisted living facilities, and adult family care homes.?

Long—Term Care Ombudsman Program

In Florida, a long-term care ombudsman is a volunteer who helps to improve the lives of people
who live in long-term care settings like nursing homes, assisted living facilities, and adult family
care homes by investigating and resolving their complaints against the facility.

As Florida’s elders’ transition into long-term care facilities, they need a strong support system.
Unfortunately, many long-term care residents do not have anyone to look out for their best
interests when it comes to personal health, safety, welfare and rights. The LTCOP is made up of
more than 300 volunteers who are advocates for the residents to improve their quality of life.

The LTCOP is administratively housed within DOEA. The LTCOP undertakes to discover,
investigate, and determine the presence of conditions or individuals which constitute a threat to
the rights, health, safety, or welfare of the residents of long-term care facilities. The LTCOP
accomplishes these tasks by conducting investigations of complaints filed by or on behalf of
residents of nursing homes, assisted living facilities, and adult family care homes and by
conducting annual administrative assessments of such facilities. An administrative assessment is
a resident-centered, unannounced review of conditions in the facility which have an impact on
the rights, health, safety, and welfare of residents with the purpose of noting needed
improvements and making recommendations to enhance the quality of life for residents.

The LTCOP has no enforcement and regulatory oversight authority for long-term care facilities.
The Agency for Health Care Administration (AHCA) has the responsibility for licensing long-
term care facilities. Instead, ombudsman, after completing specified statutory requirements, are
certified as independent advocates, working solely on behalf of residents to mediate disputes
between residents and long-term care facilities on an informal basis. The LTCOP provides
residents with the opportunity to develop personal and confidential relationships with the
ombudsmen to create an environment that allows a resident to candidly voice complaints. If a
complaint is verified by the ombudsman that could violate the facility’s licensure or be criminal
activity, the LTCOP refers the issue to AHCA, Adult Protective Services within the Department
of Children and Families (DCF), the Attorney General’s Office, or other agencies as
appropriate.’

2 Department of Elder Affairs, Florida’s Long-Term Care Ombudsman Program website, available at
http://ombudsman.myflorida.com/index.php (last visited March 28, 2014).

3 Department of Elder Affairs, Senate Bill 508 Fiscal Analysis (Dec. 31, 2013) (on file with the Senate Committee on
Children, Families, and Elder Affairs).
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Il. Effect of Proposed Changes:

Section 1 amends s. 400.0060, F.S., to revise and create definitions of terms used in the
ombudsman statute. Definitions for “long-term care facility,” and “ombudsman” are updated.
The term “representative of the office” is defined to include the state ombudsman, employees,
and certified ombudsman. The term “state ombudsman” is defined as the person appointed by the
secretary of DOEA to administer the ombudsman program. The term “resident” is revised to
include persons over 18 years of age who reside in a long-term care facility. The term “district”
creates geographical areas in the state designated by the state ombudsman and each district may
have more than one local unit of ombudsmen.

Section 2 amends s. 400.0061, F.S., which provides legislative finds and intent, to conform
existing text to newly defined terms.

Section 3 amends s. 400.0063, F.S., which establishes the office of state ombudsman and to
conform existing text to newly defined terms.

Section 4 amends s. 400.0065, F.S., relating to duties of the state ombudsman, to give the state
ombudsman the final authority to make appointments of individuals serving as ombudsman; to
update position titles of individuals to receive the annual ombudsman program report; and to
revise terminology to conform to new definitions.

Section 5 amends s. 400.0067, F.S., relating to the State Long-Term Care Ombudsman Council,
to update terminology. Currently, appointments to the three at-large positions to the Council are
made by the Governor. Under the bill, the district manager, in consultation with the district
ombudsmen, will select a district ombudsman as a representative to the Council. The state
ombudsman will submit the names to the secretary of DOEA who will make the appointment to
the three at-large positions on the state council.

Section 6 amends 400.0069, F.S., relating to the local ombudsman councils. The councils are
renamed as districts and are designated by the state ombudsman. The bill provides for
development of family councils within facilities; clarifies that ombudsmen may be allowed to
serve in a different district for good cause shown; and clarifies the application, background
screening, and training requirements needed to become a certified ombudsman. The section also
requires that each district must convene a public meeting every quarter. The section provides that
ombudsmen identify, investigate, and resolve complaints made by or on behalf of residents
relating to actions or omissions by providers of long term care services, other public agencies,
guardians, or representative payees which may adversely affect the health, safety, welfare, or
rights of a resident.

Section 7 amends s. 400.0070, F.S., relating to ombudsman conflicts of interest and to conform
to newly-defined terms.

Section 8 amends s. 400.0071, F.S., relating to how ombudsmen investigate and resolve
complaints. The bill separates and removes references to the administrative assessment process
from the complaint process.
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Section 9 amends s. 400.0073, F.S., relating to complaint investigations, access to long-term care
facilities by ombudsmen, reporting procedures in the event access is denied and conforms to
newly defined terms.

Section 10 amends s. 400.0074, F.S., to provide an onsite administrative assessment at least
annually, which assessment must be resident-centered and focus on the rights, health, safety, and
welfare of the residents. The assessment must not impose an unreasonable burden on the long-
term care facility. The bill moves the rulemaking authority from s. 400.072, F.S., and conforms
to newly-defined terms.

Section 11 amends s. 400.0075, F.S., relating to complaint resolutions, to conform to newly-
defined terms and to clarify complaint reporting procedures.

Section 12 revises s. 400.0078, F.S., relating to access to the ombudsmen, to add-email as a way
to make complaints. The bill also requires long-term care facilities to notify all residents and
their families upon admission that retaliation against residents making complaints to the
ombudsman is prohibited by law.

Section 13 amends s. 400.0079, F.S., relating to immunity for persons making complaints, to
conform to newly-defined terms.

Section 14 amends s. 400.0081, F.S., relating to ombudsman access to long-term care facilities,
including access to medical and social records of a resident as necessary to resolve a complaint.
This section also provides conformity to newly-defined terms, and to delete the limitation that
ombudsmen have access to residents only for investigating a complaint.

Section 15 amends s. 400.0083, F.S., relating to interference with the ombudsman, to make
technical and conforming changes.

Section 16 amends s. 400.0087, F.S., relating to oversight of the ombudsman program by
DOEA, to make technical and conforming changes.

Section 17 amends 400.0089, F.S., relating to information on ombudsman complaints, to make
technical and conforming changes.

Section 18 amends s. 400.0091, F.S., relating to ombudsman training, to clarify training
requirements and make conforming changes.

Sections 19 — 44 amends ss. 20.41, 400.021, 400.022, 400.0255, 400.1413, 400.162, 400.19,
400.191, 400.23, 400.235, 415.102, 415.1034, 415.104, 415.1055, 415.106, 145.107, 429.02,
429.07, 429.19, 429.26, 429.28, 429.34, 429.35, 429.67, 429.85, 744.444, F.S., to conform to
newly-defined terms and to make technical changes.

Section 45 provides an effective date of July 1, 2014.
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V. Constitutional Issues:

A. Municipality/County Mandates Restrictions:

None.

B. Public Records/Open Meetings Issues:
None.

C. Trust Funds Restrictions:
None.

V. Fiscal Impact Statement:
A. Tax/Fee Issues:
None.
B. Private Sector Impact:
None.
C. Government Sector Impact:
None.
VI. Technical Deficiencies:
None.
VII. Related Issues:
None.
VIII. Statutes Affected:

This bill substantially amends the following sections of the Florida Statutes: 20.41, 400.0060,
400.0061, 400.0063, 400.0065, 400.0067, 400.0069, 400.0070, 400.0071, 400.0073, 400.0074,
400.0075, 400.0078, 400.0079, 400.0081, 400.0083, 400.0087, 400.0089, 400.0091, 400.021,
400.022, 400.0255, 400.1413, 400.162, 400.19, 400.191, 400.23, 400.235, 415.102, 415.1034,
415.104, 415.1055, 415.106, 415.107, 429.02, 429.07, 429.19, 429.26, 429.28, 429.34, 429.35,
429.67, 429.85, and 744.444.
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IX. Additional Information:

A. Committee Substitute — Statement of Substantial Changes:
(Summarizing differences between the Committee Substitute and the prior version of the bill.)

CS by Children, Families, and Elder Affairs on April 1, 2014:

The Committee Substitute:

e Defines the term “district” as a geographical area designated by the state ombudsman
in which ombudsmen carry out of the duties of the state ombudsman program. A
district may have more than one local unit of ombudsmen.

e Provides that each local unit in a district selects a representative to serve in an at-large
position on the state council. The list of selected ombudsmen will be provided to the
state ombudsman and the Secretary of DOEA will appoint the three at-large members
to the state council.

e Provides that each district must convene a public meeting every quarter.

e Clarifies that an ombudsman identify, investigate, and resolve complaints made by or
on behalf of residents relating to actions or omissions by providers or representatives
of providers of long-term care services, other public agencies, guardians, or
representative payees which may adversely affect the health, safety, welfare, or rights
of residents.

e Allows ombudsmen to have access to medical and social records of a resident as
necessary to investigate a complaint.

e Clarifies criteria for a long-term care facility to be recognized as a Gold Seal
Program.

B. Amendments:

None.

This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate.
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LEGISLATIVE ACTION
Senate . House
Comm: RCS
04/01/2014

The Committee on Children, Families, and Elder Affairs (Detert)

recommended the following:
Senate Amendment (with title amendment)

Delete everything after the enacting clause
and insert:

Section 1. Section 400.0060, Florida Statutes, is amended
to read:

400.0060 Definitions.—When used in this part, unless the
context clearly dictates otherwise, the term:

(1) “Administrative assessment” means a review of

conditions in a long-term care facility which impact the rights,
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health, safety, and welfare of residents with the purpose of
noting needed improvement and making recommendations to enhance
the quality of life for residents.

(2) “Agency” means the Agency for Health Care
Administration.

(3) “Department” means the Department of Elderly Affairs.

(4) “District” means a geographical area designated by the

state ombudsman in which individuals certified as ombudsmen

carry out the duties of the state ombudsman program. A district

NT vl a2 ]
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may have more than one local unit of ombudsmen

(5) “Long-term care facility” means a nursing home

facility, assisted living facility, adult family-care home,

board and care facility, facility in which continuing long-term

care is provided, or any other similar residential adult care

facility.
(6) “Office” means the Office of State Long-Term Care
Ombudsman created by s. 400.0063.

(7) “Ombudsman” means an individual who has been certified

by the state ombudsman as meeting the requirements of ss.

Crnpprat oo £ Tl a7 NELAS e 4 head +h OFEFL ~ £ o+ o+ T oner
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(8) “Representative of the office” means the state

ombudsman, an employee of the office, or an individual certified

as an ombudsman.
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(9) 48> “Resident” means an individual 18 &6 years of age or
older who resides in a long-term care facility.

(10) 49y “Secretary” means the Secretary of Elderly Affairs.

(11)43+6> “State council” means the State Long-Term Care
Ombudsman Council created by s. 400.0067.
(12) “State ombudsman” means the individual appointed by

the Secretary of Elderly Affairs to head the Office of State

Long-Term Care Ombudsman.

(13) “State ombudsman program” means the program operating

under the direction of the office.

Section 2. Section 400.00601, Florida Statutes, is amended
to read:

400.0061 Legislative findings and intent; long-term care
facilities.—

(1) The Legislature finds that conditions in long-term care
facilities in this state are such that the rights, health,
safety, and welfare of residents are not fully ensured by rules
of the Department of Elderly Affairs or the Agency for Health
Care Administration or by the good faith of owners or operators
of long-term care facilities. Furthermore, there is a need for a
formal mechanism whereby a long-term care facility resident, a
representative of a long-term care facility resident, or any
other concerned citizen may make a complaint against the
facility or its employeesy+ or against other persons who are in a
position to restrict, interfere with, or threaten the rights,
health, safety, or welfare of a long-term care facility
resident. The Legislature finds that concerned citizens are
often more effective advocates for the rights of others than

governmental agencies. The Legislature further finds that in
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order to be eligible to receive an allotment of funds authorized
and appropriated under the federal Older Americans Act, the
state must establish and operate an Office of State Long-Term

Care Ombudsman, to be headed by the state Leng—TFermLCare

ombudsman, and carry out a state leng—fterm—eare ombudsman

program.

(2) It is the intent of the Legislature, therefore, to use
wEitize voluntary citizen ombudsmen embudsman—eceouneilts under the
leadership of the state ombudsmany and, through them, to operate
a state am ombudsman program, which shall, without interference
by any executive agency, undertake to discover, investigate, and
determine the presence of conditions or individuals who whieh
constitute a threat to the rights, health, safety, or welfare of
the residents of long-term care facilities. To ensure that the
effectiveness and efficiency of such investigations are not
impeded by advance notice or delay, the Legislature intends that
representatives of the office ombudsmanand ombudsman—ecouneils
ard—their designated representatives not be required to obtain

warrants in order to enter into or conduct investigations or

onsite administrative assessments of long-term care facilities.
It is the further intent of the Legislature that the environment
in long-term care facilities be conducive to the dignity and
independence of residents and that investigations by

representatives of the office eombudsman—ecouneits—shaltt further

the enforcement of laws, rules, and regulations that safeguard
the health, safety, and welfare of residents.

Section 3. Section 400.0063, Florida Statutes, is amended
to read:

400.0063 Establishment of Office of State Long-Term Care
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Ombudsman; designation of ombudsman and legal advocate.—

(1) There is created an Office of State Long-Term Care
Ombudsman in the Department of Elderly Affairs.

(2) (a) The Office of State Long-Term Care Ombudsman shall

be headed by the state Leng—TermCare ombudsman, who shall serve

on a full-time basis and shall personally, or through
representatives of the office, carry out the purposes and

functions of the state ombudsman program effiee in accordance

with state and federal law.

(b) The state ombudsman shall be appointed by and shall

serve at the pleasure of the Secretary of Elderly Affairs. The
secretary shall appoint a person who has expertise and
experience in the fields of long-term care and advocacy to serve
as state ombudsman.

(3) (2) There is created in the office the position of legal
advocate, who shall be selected by and serve at the pleasure of
the state ombudsman and shall be a member in good standing of
The Florida Bar.

(b) The duties of the legal advocate shall include, but not
be limited to:

1. Assisting the state ombudsman in carrying out the duties

of the office with respect to the abuse, neglect, exploitation,

or violation of rights of residents of long-term care
facilities.

2. Assisting the state council and representatives of the

office }teeat—eouvneits in carrying out their responsibilities

under this part.
3. Pursuing administrative, legal, and other appropriate

remedies on behalf of residents.
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4. Serving as legal counsel to the state council and

representatives of the office leeal—eouneits;—or individualt

maom
Tt

o

+ 1
CTIT

reeof;- against whem any suit or other legal action

that is initiated in connection with the performance of the
official duties of the state ombudsman program eeuvreils—er—ah

Section 4. Section 400.0065, Florida Statutes, is amended

to read:

400.0065 Office of State Long-Term Care Ombudsman; duties
and responsibilities.—

(1) The purpose of the Office of State Long-Term Care
Ombudsman is shaiti—be to:

(a) Identify, investigate, and resolve complaints made by
or on behalf of residents of long-term care facilities relating
to actions or omissions by providers or representatives of
providers of long-term care services, other public or private
agencies, guardians, or representative payees that may adversely
affect the health, safety, welfare, or rights of the residents.

(b) Provide services that assist in protecting the health,
safety, welfare, and rights of residents.

(c) Inform residents, their representatives, and other
citizens about obtaining the services of the state Leng—TFerm
Care ombudsman program and its representatives.

(d) Ensure that residents have regular and timely access to
the services provided through the office and that residents and
complainants receive timely responses from representatives of
the office to their complaints.

(e) Represent the interests of residents before

governmental agencies and seek administrative, legal, and other
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remedies to protect the health, safety, welfare, and rights of

the residents.

(f) Administer the state council and—teeatl—ecouvneils.

(g) Analyze, comment on, and monitor the development and
implementation of federal, state, and local laws, rules, and
regulations+ and other governmental policies and actions+ that
pertain to the health, safety, welfare, and rights of the
residents, with respect to the adequacy of long-term care
facilities and services in the state, and recommend any changes
in such laws, rules, regulations, policies, and actions as the
office determines to be appropriate and necessary.

(h) Provide technical support for the development of
resident and family councils to protect the well-being and
rights of residents.

(2) The state Femrg—TFermtare ombudsman has shalt—have the

duty and authority to:

(a) Establish and coordinate districts teeal—eouneits
throughout the state.

(b) Perform the duties specified in state and federal law,
rules, and regulations.

(c) Within the limits of appropriated federal and state
funding, employ such personnel as—a¥e necessary to perform
adequately the functions of the office and provide or contract

for legal services to assist the state council and

representatives of the office leeatl—eeouneits in the performance

of their duties. Staffpoesitions—established forthe purpose—of
4+
[
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(d) Contract for services necessary to carry out the
activities of the office.

(e) Apply for, receive, and accept grants, gifts, or other
payments, including, but not limited to, real property, personal
property, and services from a governmental entity or other
public or private entity or person, and make arrangements for
the use of such grants, gifts, or payments.

(f) Coordinate, to the greatest extent possible, state and
local ombudsman services with the protection and advocacy
systems for individuals with developmental disabilities and
mental illnesses and with legal assistance programs for the poor

through adoption of memoranda of understanding and other means.
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(g) ) Enter into a cooperative agreement with the Medicaid

Fraud Division as prescribed under s. 731 (e) (2) (B) of the Older

Americans Act.

(h) 4> Prepare an annual report describing the activities

carried out by the office, the state council, and the districts

toecat—couneilts in the year for which the report is prepared. The
state ombudsman shall submit the report to the secretary, the

United States Assistant Secretary for Aging, the Governor, the

President of the Senate, the Speaker of the House of
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Representatives, the Secretary of Children and Families, and the

Secretary of Health Care Administration at least 30 days before

the convening of the regular session of the Legislature. The
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The report must skhatd, at a minimum:

o 7\
(& 3 B S Y

1. Contain and analyze data collected concerning complaints
about and conditions in long-term care facilities and the
disposition of such complaints.

2. Evaluate the problems experienced by residents.

3. Analyze the successes of the state ombudsman program
during the preceding year, including an assessment of how
successfully the office pregram has carried out its
responsibilities under the Older Americans Act.
and

4. Provide recommendations for policy, regulatory,

statutory changes designed to solve identified problems; resolve

residents’ complaints; improve residents’

health,

lives and quality of

care; protect residents’ rights, safety, and welfare;

and remove any barriers to the optimal operation of the state

3

erm—Care ombudsman program.

T ney
E=AERAT)

5. Contain recommendations from the state Leng—TermCare

Ombudsmarn council regarding program functions and activities and
recommendations for policy, and statutory changes

health,

regulatory,

designed to protect residents’ rights, safety, and
welfare.
6. Contain any relevant recommendations from

representatives of the office deeal—eewneils regarding program
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functions and activities.

Section 5. Section 400.0067, Florida Statutes, i1s amended
to read:

400.0067 State Long-Term Care Ombudsman Council; duties;
membership.—

(1) There is created, within the Office of State Long-Term
Care Ombudsman, the State Long-Term Care Ombudsman Council.

(2) The state FLeng-TermCare—Ombudsman council shall:

(a) Serve as an advisory body to assist the state ombudsman

in reaching a consensus among districts leeal—eeuneils on issues
affecting residents and impacting the optimal operation of the
program.

(b) Serve as an appellate body in receiving from the

districts +eeal—eouneidts complaints not resolved at the district
teeat level. Any individual member or members of the state
council may enter any long-term care facility involved in an
appeal, pursuant to the conditions specified in s. 400.0074(2).

(c) Assist the state ombudsman to discover, investigate,

and determine the existence of abuse or neglect in any long-term
care facility, and work with the adult protective services
program as required in ss. 415.101-415.113.

(d) Assist the state ombudsman in eliciting, receiving,
responding to, and resolving complaints made by or on behalf of
residents.

(e) Elicit and coordinate state, district deead, and
voluntary organizational assistance for the purpose of improving
the care received by residents.

(f) Assist the state ombudsman in preparing the annual

report described in s. 400.0065.
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272 (3) The state FTeong—TFerm CareOmbudsman council consists
273 | shatt—be——composed of one active certified ombudsman from each

274 local unit within a district eceuneil member eleected by each
275 toecat—ecouneit plus three at-large members appointed by the

276 secretary Gevernoer.

277 (a) Each local unit in a district must select eeureil——shalt
278 |eteet—bymatority—vete a representative of its choice to serve
279 | from—among—the—ecouneil members—torepresent—+the interests—of—+Ethe

280 teoeat—eeouneil on the state council. A Zteesl——ecounecil—echairmay

281 rot—serve—as—therepresentative of +the leocalecouneil—on—+the

282 state—eoureii

283 (b)1. The state ombudsman seeretary—after econsulttingwith
284 | the—ombudsman; shall submit to the secretary Gewvernor a list of

285 individuals persens recommended for appointment to the at-large

286 |positions on the state council. The list may shald+ not include

287 the name of any individual persern who is currently serving in a

288 district emr—a—Jtecat——ecounecilt.

289 2. The secretary Gewvernoe¥r shall appoint three at-large
290 |members chosen from the list.

291 3. If the secretary Gewvermor does not appoint an at-large

292 |member to fill a vacant position within 60 days after the list

)

=

s+ 1
W I Cit—Ccriic

293 is submitted, the state seeretary;—after—econsults

H

T

294 ombudsmany shall appoint an at-large member to fill that vacant
295 |position.

296 (4) (a)4er+= AHF State council members shall serve 3-year
297 terms.

298 2+ A member of the state council may not serve more than
299 |two consecutive terms.

300 (b)3= A district manager, in consultation with the district
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ombudsmen, deecal—eceuneidt may recommend replacement removat of

its selected ombudsman eleeted—representative from the state

council by —amajority—vete. If the district manager, in

consultation with the district ombudsmen, selects a replacement

ombudsman, the district manager eeunreil —votes—teoremove+ES

(c)4= The position of any member missing three state
council meetings within a l-year period without cause may be
declared vacant by the state ombudsman. The findings of the

state ombudsman regarding cause shall be final and binding.

(d)5+ Any vacancy on the state council shall be filled in
the same manner as the original appointment.

(e)He1. The state council shall elect a chair to serve for
a term of 1 year. A chair may not serve more than two
consecutive terms.

2. The chair shall select a vice chair from among the
members. The vice chair shall preside over the state council in
the absence of the chair.

3. The chair may create additional executive positions as
necessary to carry out the duties of the state council. Any
person appointed to an executive position shall serve at the
pleasure of the chair, and his or her term shall expire on the
same day as the term of the chair.

4. A chair may be immediately removed from office before
prier—te the expiration of his or her term by a vote of two-

thirds of all state council members present at any meeting at
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which a quorum is present. If a chair is removed from office
before prier—+te the expiration of his or her term, a replacement
chair shall be chosen during the same meeting in the same manner
as described in this paragraph, and the term of the replacement
chair shall begin immediately. The replacement chair shall serve
for the remainder of the term and is eligible to serve two
subsequent consecutive terms.

(f)4e>1. The state council shall meet upon the call of the
chair or upon the call of the state ombudsman. The state council
shall meet at least quarterly but may meet more frequently as
needed.

2. A quorum shall be considered present if more than 50
percent of all active state council members are in attendance at
the same meeting.

3. The state council may not vote on or otherwise make any
decisions resulting in a recommendation that will directly

impact the state council or any district dteeatl—eeuwneil, outside

of a publicly noticed meeting at which a quorum is present.

(g) 45> Members may not shadtt receive ne compensation but
shall, with approval from the state ombudsman, be reimbursed for
per diem and travel expenses as provided in s. 112.061.

Section 6. Section 400.0069, Florida Statutes, is amended
to read:

400.0069 ZHeeatr Long-term care ombudsman districts eeuvreilts;
duties; appointment membership.—

(1) (a) The state ombudsman shall designate districts teeat
tong—term—eare—ombudsman—<couneits to carry out the duties of the
Care ombudsman program withinteocal——communities.

state Leng—Fer

3

Fach district d+eeat—eocuneidt shall function under the direction
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(b) The state ombudsman shall ensure that there are

of the state ombudsman.

representatives of the office is—atJteastoene tocalecouneit
operating in each district ef—the department!s planning and
ecounreidts as necessary to ensure that residents throughout the

state have adequate access to state Leng—Ferm—ECare ombudsman

program services. The—ombudsman——after opproval—frem—Ethe

+
T

BN ¥ akh 11
Ty 7 [ % 4 & nu mp m

] ol o1~ ]
TTOCoTr—COoOTnCT=T—

(c) Each district shall convene a public meeting every

quarter.

(2) The duties of the representatives of the office in the

districts deeat—eouvneils are to:

(a) Provide services to assist in Serve—as—a—third—party
meehanism—Ffor protecting the health, safety, welfare, and eiwit
are—humarn rights of residents.

(b) Discover, investigate, and determine the existence of

abuse, ¥ neglect, or exploitation using in—anytong—term——eare
s

s. 415.101-

Hh
ar

v—and—te—use the procedures provided for in

K
-

He

S
(& R

1A

15.113 when applicable.

(c) Identify Elieit;—reeeiwve, investigate, respernd—Ete+ and

resolve complaints made by or on behalf of residents relating to

actions or omissions by providers or representatives of

providers of long-term care services, other public agencies,

guardians, or representative payees which may adversely affect

the health, safety, welfare, or rights of residents.

(d) Review and, if necessary, comment on all existing or

proposed rules, regulations, and other governmental policies and
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actions relating to long-term care facilities that may
potentially have an effect on the xightss health, safety,
welfare, and rights weltfare of residents.

(e) Review personal property and money accounts of
residents who are receiving assistance under the Medicaid

program pursuant to an investigation to obtain information

regarding a specific complaint er—preblem.

(f) Recommend that the state ombudsman and the legal

advocate seek administrative, legal, and other remedies to
protect the health, safety, welfare, and rights of #£he
residents.

(g) Provide technical assistance for the development of

resident and family councils within long-term care facilities.

(h) 4> Carry out other activities that the state ombudsman
determines to be appropriate.
(3) In order to carry out the duties specified in

subsection (2), a representative of the office may member—of—=

21 A ~a ] 1o
OCaor—COooICT e

He
()
o))

wtheorized—+te enter any long-term care facility

without notice or without first obtaining a warrant; however,

PR AN I
oo EC

t—to—theprovisiens—ef s. 400.0074(2) may apply regarding

[0)]

notice of a followup administrative assessment.

(4) Each district teeal—eouneid shall be composed of

ombudsmen membe¥rs whose primary residences are ¥residenee—is

located within the boundaries of the district leecal—ecouneills

P R [ IS gy
_J U I S SN ) W S S WP U S N i

(a) Upon good cause shown, the state ombudsman may appoint

an ombudsman to another district. The ombudsmanshall strive+o

N1y
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long-term care facility or a provider of a long-term care
service.

(b) Be employed by, or participate in the management of, a
long-term care facility.

(c) Receive, or have a right to receive, directly or
indirectly, remuneration, in cash or in kind, under a
compensation agreement with the owner or operator of a long-term
care facility.

(2) Each representative emptoyee of the office—eaeh state
covreit—member;,—and—eaeh tocat——eceuvneit—mwerber shall certify that

he or she does not have any khas—sme conflict of interest.

(3) The department, in consultation with the state

ombudsman, shall define by rule:

(a) Situations that constitute an individual a—persern

having a conflict of interest which £ka% could materially affect

the objectivity or capacity of the individual a—persern to serve
as a representative en—an—ombudsman——cougneil;—or as—on——ecmplovyee

of the office;—while—earryvingouvt—+the purpeoses—eof—+he
£

N
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(b) The procedure by which an individual a—persen listed in

subsection (2) shall certify that he or she does not have a hes

Ao conflict of interest.
Section 8. Section 400.0071, Florida Statutes, is amended

to read:

400.0071 State Leong-FermECare ombudsman program complaint

procedures.—The department, in consultation with the state

ombudsman, shall adopt rules implementing state and local
complaint procedures. The rules must include procedures for

receiving, investigating, identifying, and resolving complaints
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e—or tocal—councit—member 1s not allowed to enter a

long-term care facility, the administrator of the facility shall

be considered to have interfered with a representative of the

of fice;—Fhe—state—~couvneidl;—or—thetocal——eouneit 1n the

performance of official duties as described in s. 400.0083(1)

and to have violated eemmitted—a—vietatien—of this part. The

representative of the office embudsmarn shall report a facility’s

refusal to allow entry to the facility to the state ombudsman or

his or her designee, who shall report the incident to the

agency, and the agency shall record the report and take it into
consideration when determining actions allowable under s.
400.102, s. 400.121, s. 429.14, s. 429.19, s. 429.69, or s.
429.71.

Section 10. Section 400.0074, Florida Statutes, is amended
to read:

400.0074 Leecaol—eombudsman—ecouneit Onsite administrative

assessments.—

T+ o n + Nz
C Ot —CT

H

1) A representative of the office shall In—add

(
£

e~ o 1 Ttz ot 4 e+ o n oA~ A N1~ + = ocomey ]l A o+ + 1
OtJC\/_L [ J.llVCOL,_L\j().L,_LULI COTTIOOTO T T T TC tJL/l_LOL/l().llb | (& \/UllltJ_L()._Lll\.,, LS i B ey
toeat—ecouneit—shaldt conduct, at least annually, an onsite

administrative assessment of each nursing home, assisted living

facility, and adult family-care home withinitsFurisdiection.

This administrative assessment must be resident-centered and

must skhatdt focus on factors affecting the rights, health,
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safety, and welfare of the residents. EBachtoecal—ecouneil—is

toeal—ecouneit—shatl—be subject to the following conditions:

(a) To the extent possible and reasonable, the
administrative assessment may assessments—shatdt not duplicate
the efforts of #he—ageney surveys and inspections conducted by

state agencies of long-term care facilities under partTF+of

+ 1
C

1o ~h o T na TT £ ho
TT 1O pllut/ - A\ 8 J S

o ntar 420
g pllut/k.,\.,J_ T .
time and for a duration necessary to produce the information
required to complete the assessment earry—eouvut—the duties—of the

teoecat—ecouneid.

(c) Advance notice of an administrative assessment may not
be provided to a long-term care facility, except that notice of

followup assessments on specific problems may be provided.

(d) A representative of the office teoealecouneil member

physiealtty present for the administrative assessment must shaltt

q

identify himself or herself to the administrator amrd—eite—the

Hh

for—his—erher assessment of the

(0]
0]

4
-

PR
SPCTCT

facility or his or her designee.

(e) An administrative assessment may not unreasonably

interfere with the programs and activities of residents.

(f) A representative of the office teoeal ecouneil member may

not enter a single-family residential unit within a long-term
care facility during an administrative assessment without the

permission of the resident or the representative of the
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(g) An administrative assessment shall must be conducted in
a manner that does not impose an will—impese—sne unreasonable

burden on a long-term care facility.

resident.

(3) Regarddess—of Jurisdictiony the ombudsman may auvthorize
NP S v I A~nal ~-arm~a ] e~ SNaaqratr Aty T AT A~
oo ot O TOoOCaor—CoOontCrrT— Mmoot —co—aooorotc oottt o Caorr—CouortCT

44> An onsite administrative assessment may not be
accomplished by forcible entry. However, if a representative of

the office ombudsman or a state or local couneil member 1s not

allowed to enter a long-term care facility, the administrator of

the facility shall be considered to have interfered with a

representative of the office—the state couneil—or the Jloecat

eegreid in the performance of official duties as described in s.
400.0083 (1) and to have committed a violation of this part. The
representative of the office embudsmarn shall report the refusal

by a facility to allow entry to the state ombudsman or his or

her designee, who shall then report the incident to the agency,

and the agency shall record the report and take it into
consideration when determining actions allowable under s.
400.102, s. 400.121, s. 429.14, s. 429.19, s. 429.69, or s.
429.71.

(4) The department, in consultation with the state

ombudsman, may adopt rules implementing procedures for

conducting onsite administrative assessments of long-term care

facilities.

Section 11. Section 400.0075, Florida Statutes, is amended

to read:
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400.0075 Complaint notification and resolution procedures.—

(1) (a) Any complaint er—prebiem verified by a

representative of the office aneombudsmanecouneit as a result of

an investigation may er—ensite administrative assessment,—which

theloecat——ecouneit;—shatd be identified and brought to the

attention of the long-term care facility administrator subject

to the confidentiality provisions of s. 400.0077 in—writineg.

Upon receipt of the information suweh—deoeument, the

administrator, with the concurrence of the representative of the

office leeal—eouneit—ehatsr, shall establish target dates for
taking appropriate remedial action. If, by the target date, the
remedial action is not completed or forthcoming, the

representative may extend the target date if there is reason to

believe such action would facilitate the resolution of the

complaint, or the representative may refer the complaint to the

district manager leecat—ecouncil—chair may—afterobtaining

S A7 ] freom +h mihia A amarn oA o g Ao g £ +1h mamihe o £ +1h
utJtJJ_UVu_L 11T OTIT T A\SIE WAS AW SN 1@ ATTE T llluJ\J_L_LL__Y A\ - T TITCTTIIIO T 10 A\ - T
1 | = e ]
[ S Ny @ e \NZANC AU i iy i W m

| Tsetaan A +h vt A4 1 £ + 1 ol v hoaao Aoy 1

. LT CTTTK I L_QL.L\jCL_ A\ 1 & iy e wy i S - I AW i N @ Ry S TTTOS T T o IIT Ry
baldiasr R AN S PPN FoNPE e I I P + 1 PN IE T S PN £+ 1
T T TV T o o T oo T I OUTT UAAYAY = w5 [ S €7 N WS- E Sy S WSy @ B UP) wy T [ S NI D S U R U S N i e T
complaint.

2 T S Ao 73+ o 400 NANT77 kbl o o + 1 onmin ] o 9
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leonc—torm ~o o BN I S
J_Ull\j L3 T A2y @ au _L().\/_L_L_LL,_Y

2 Rafar +1h comin ] g N + 1 ot S+ o nea ]

) 1L - - CTIT \/UllltJ_L()._LllL, \—a CTIT o CTCT CcCOoOTUITC 1T

(b) If an ombudsman determines £heJleocat—ecouneil echair

believes that the health, safety, welfare, or rights of a #he

resident are in imminent danger, the ombudsman must immediately
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trict manager. The district manager ehair—shatlt

notify the di
£

S
iz +h ming
T O

B

+ 4
1

..

T

dsman—eor tegat—adveeate;—whe, after verifying

that such imminent danger exists, must notify the appropriate

state agencies, including law enforcement agencies, the state

ombudsman, and the legal advocate to ensure the protection of

ah 1] o 1 Tmmadds o+ laoaoal v o 13z roamaA o o+ + ot
ST otk TunttCOracC— T COa O v CmcCOrrCo——T cCCT

Samccac
the resident.

(c) If the state ombudsman or legal advocate has reason to

believe that the long-term care facility or an employee of the

facility has committed a criminal act, the state ombudsman or

legal advocate shall provide the local law enforcement agency

with the relevant information to initiate an investigation of
the case.

(2) 42> Upon referral from a district leeat—eeuneidt, the

state ombudsman or his or her designee eeurmeit shall assume the

responsibility for the disposition of the complaint. If a long-

term care facility fails to take action to resolve or remedy the

ea—a complaint by—thestate—ecouneit, the state ombudsman eeuvneit

B
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=

(a)d3= In accordance with s. 400.0077, publicize the

complaint, the recommendations of the representatives of the

office teeal—er—state—eouneit, and the response of the long-term
care facility.

(b) 2+ Recommend to the department and the agency a series
of facility reviews pursuant to s. 400.19, s. 429.34, or s.
429.67 to ensure correction and nonrecurrence of the conditions

that gave giwe rise to the complaint eemplaints against the =&

long-term care facility.
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(c) 3= Recommend to the department and the agency that the

long-term care facility no longer receive payments under any

state assistance program, including Medicaid.

(d) 4= Recommend to the department and the agency that

procedures be initiated for action against ¥rewveeatien—-of the

long-term care facility’s license in accordance with chapter
120.

(1) T +1 at a4 o e ] ocha- v Wl o oo +h a4+ heaal+h
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residernt+

(3)4e>r If the state ombudsman, after consultation with the

legal advocate, has reason to believe that the long-term care

facility or an employee of the facility has committed a criminal
act, the office embudsman shall provide the local law
enforcement agency with the relevant information to initiate an
investigation of the case.

Section 400.0078, is amended

Section 12. Florida Statutes,

to read:

400.0078 Citizen access to state Leng—TFermLCare ombudsman
program services.—
(1) The office shall establish a statewide toll-free

telephone number and e-mail address for receiving complaints

concerning matters adversely affecting the health, safety,
welfare, or rights of residents.
(2) EBvery—residentor representative of a resident—shall

reeeiwver Upon admission to a long-term care facility, each
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resident or representative of a resident must receive

information regarding:

(a) The purpose of the state Lenmg-TFerm—Care ombudsman

program.s
(b) The statewide toll-free telephone number and e-mail
address for receiving complaints.;—and

(c) Information that retaliatory action cannot be taken

against a resident for presenting grievances or for exercising

any other resident rights.

(d) Other relevant information regarding how to contact

representatives of the office pregram.

Residents or their representatives must be furnished additional
copies of this information upon request.

Section 13. Section 400.0079, Florida Statutes, is amended
to read:

400.0079 Immunity.—

(1) Any person making a complaint pursuant to this part who
does so in good faith shall be immune from any liability, civil
or criminal, that otherwise might be incurred or imposed as a

direct or indirect result of making the complaint.

(2) Representatives of the office and FThe—eombudsman—-or—any

offiece—as—wellas—att members of the state council are and

toecat—ecouneits;——shatt—Pbe immune from any liability, civil or
criminal, that otherwise might be incurred or imposed during the
good faith performance of official duties.

Section 14. Section 400.0081, Florida Statutes, is amended

to read:
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INIRRRORAR =270
794 400.0081 Access to facilities, residents, and records.—
795 (1) A long-term care facility shall provide representatives
796 of the office with;,—thestate—councit—anaditsmembers,—and—the
797 Tocal—couneils—and—their members—acecess—+Eo:
798 (a) Access to Anypertien—eof the long-term care facility
799 and residents any—resident—as neeessaryto—investigate—oF
800 reselve—a—~complaint
801 (b) Appropriate access to medical and social records of a
802 resident for review as—neeessary—teo—investigate or resolve o
803 |eempitadnts if:
804 1. The representative of the office has the permission of

805 the resident or the legal representative of the resident; or
806 2. The resident is unable to consent to the review and does

807 not have a has—me legal representative.

808 (c) Access to medical and social records of a #he resident

809 as necessary to investigate er—reselwe a complaint, if:

810 1. A legal representative or guardian of the resident
811 refuses to give permission;

812 2. A representative of the office has reasonable cause to

813 |believe that the legal representative or guardian is not acting
814 in the best interests of the resident; and

815 3. The representative of the office state—-ortocal—ecounecit

816 |member obtains the approval of the state ombudsman.

817 (d) Access to the administrative records, policies, and

818 |documents to which residents or the general public has have

819 |access.

820 (e) Upon request, copies of all licensing and certification
821 records maintained by the state with respect to a long-term care

822 facility.
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(2) The department, in consultation with the state

ombudsman ard—the——state—ecouneit, may adopt rules to establish

procedures to ensure access to facilities, residents, and
records as described in this section.

Section 15. Section 400.0083, Florida Statutes, 1s amended
to read:

400.0083 Interference; retaliation; penalties.—

(1) A Fe—shall—be—unlawtel—Ffor—any person, long-term care

facility, or other entity may not £e willfully interfere with a

representative of the office or+ the state council—er—aJtecal

eoureit in the performance of official duties.

(2) A F—shatt be—unlawful—feor—any person, long-term care
facility, or other entity may not e knowingly or willfully take
action or retaliate against any resident, employee, or other
person for filing a complaint with, providing information to, or
otherwise cooperating with any representative of the office ors

the state council—er—aJtecat—ecouneidt.

(3) A Amy person, long-term care facility, or other entity
that violates this section:

(a) Is Shald—be liable for damages and equitable relief as
determined by law.

(b) Commits a misdemeanor of the second degree, punishable
as provided in s. 775.083.

Section 16. Section 400.0087, Florida Statutes, is amended
to read:

400.0087 Department oversight; funding.—

(1) The department shall meet the costs associated with the

state Leng—FermCare ombudsman program from funds appropriated

to it.
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852 (a) The department shall include the costs associated with

853 support of the state Lemg—TFermCare ombudsman program when

854 |developing its budget requests for consideration by the Governor
855 |and submittal to the Legislature.

856 (b) The department may divert from the federal ombudsman
857 appropriation an amount equal to the department’s administrative
858 cost ratio to cover the costs associated with administering the

859 |state ombudsman program. The remaining allotment from the Older

860 |Americans Act program shall be expended on direct ombudsman
861 activities.

862 (2) The department shall monitor the office andy the state

863 council—anrd—theJdeocal—ecouneils to ensure that each is carrying
864 out the duties delegated to it by state and federal law.

865 (3) The department is responsible for ensuring that the
866 office:

867 (a) Has the objectivity and independence required to

868 qualify it for funding under the federal Older Americans Act.
869 (b) Provides information to public and private agencies,

870 legislators, and others.

871 (c) Provides appropriate training to representatives of the
872 office er—eof—+the stateor Jtocatl—ecounecilts.

873 (d) Coordinates ombudsman services with Disability Rights
874 Florida +heAdveocaey Center for Persens—with Pisabilities and

875 |with providers of legal services to residents efJdeng—te
876 |faeilities in compliance with state and federal laws.
877 (4) The department shall also:

m o~
TTT cOLrTT

m

878 (a) Receive and disburse state and federal funds for

879 |purposes that the state ombudsman has formulated in accordance

880 with the Older Americans Act.
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881 (b) Whenever necessary, act as liaison between agencies and
882 |branches of the federal and state governments and the office

883 | StateTteng—TFerm CareOmbudsmanProgram.

884 Section 17. Section 400.0089, Florida Statutes, 1is amended
885 to read:

886 400.0089 Complaint data reports.—The office shall maintain
887 a statewide uniform reporting system to collect and analyze data
888 relating to complaints and conditions in long-term care

889 |facilities and to residents for the purpose of identifying and
890 resolving complaints sigarifiecantprobltems. The office shall

891 |publish quarterly and make readily available information

892 |pertaining to the number and types of complaints received by the

893 state beng—TFermCare ombudsman program and shall include such
894 information in the annual report required under s. 400.0065.
895 Section 18. Section 400.0091, Florida Statutes, is amended
896 to read:

897 400.0091 Training.—The state ombudsman shall ensure that
898 appropriate training is provided to all representatives

899 |emplteyees of the office and—+to—+the members—of the stateand

900 leoecat—ecouneils.

901 (1) All representatives state—andJteocatl——counceil—members—and
902 |emptoyees of the office shall be given a minimum of 20 hours of

903 training upon employment with the office or appointment as an

904 ombudsman. Ten approval—as—a—State—eor Jlocal—~council—member—and

905 |48 hours of continuing education is required annually
906 |thereafter.

907 (2) The state ombudsman shall approve the curriculum for
908 the initial and continuing education training, which must, at a

909 minimum, address:
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a) Resident confidentiality.
(b) Guardianships and powers of attorney.
c)

(

(d) Care and medication of residents with dementia and

Medication administration.

Alzheimer’s disease.
( Accounting for residents’ funds.

( Discharge rights and responsibilities.
(

)
)
) Cultural sensitivity.
)

o Q 0

(
care facility receommended by the seeretary.

(3) An individual Ne—empltoyee;—officer;—orrepresentative

Any other topic related to residency within a long-term

[0)]
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q
oy
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purt
oy
[0)
[
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o
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3
pa
oy
)

r 1o
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q
q

state ombudsman, may not hold himself or herself out as a

representative of the office State Fong—TFerm Care Ombudsman
Pregram or conduct any authorized program duty described in this
part unless the individual pe¥rser has received the training

required by this section and has been certified by the state
ombudsman as qualified to carry out ombudsman activities on

behalf of the office er—the state or local couneils.

Section 19. Subsection (4) of section 20.41, Florida
Statutes, is amended to read:

20.41 Department of Elderly Affairs.—There is created a
Department of Elderly Affairs.

(4) The department shall administer the Office of State
Long-Term Care Ombudsman Sewreit+ created by s. 400.0063

400 NNONET ~nA + ~ + Pavy
EACACANEVAvACE) T (5

=Y 11 aman 19 ~ 2
7 it <

= o 1o
SHah—CouhtcIT==S7

eregted—by—s+—4680-060669 and shall, as required by s. 712 of the
federal Older Americans Act of 1965, ensure that beth the state

office operates amnd—decalJteong—termecareombudsman—ecounceits
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eperate in compliance with the Older Americans Act.
(10) (19)

are amended to read:

Section 20. Subsections of section

400.021,

through
Florida Statutes,

400.021 Definitions.—When used in this part, unless the

context otherwise requires the term:
14

AR NT | mhitdamarn ~Aqam N T Ao ] | ] N b AN~ s
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(10) 3+ “Nursing home bed” means an accommodation which is

ready for immediate occupancy, or is capable of being made ready

for occupancy within 48 hours, excluding provision of staffing;
and which conforms to minimum space requirements, including the
availability of appropriate equipment and furnishings within the
48 hours, as specified by rule of the agency, for the provision
of services specified in this part to a single resident.

(11)4+2> “Nursing home facility” means any facility which
provides nursing services as defined in part I of chapter 464
and which is licensed according to this part.

(12)44+3> “Nursing service” means such services or acts as

may be rendered, directly or indirectly, to and in behalf of a

person by individuals as defined in s. 464.003.
(13) “Office” has the same meaning as in s. 400.0060.
(14) “Planning and service area” means the geographic area

in which the Older Americans Act programs are administered and
services are delivered by the Department of Elderly Affairs.

(15)
400.0060.

“Representative of the office” has the same meaning as

in s.

(16) 435> “Respite care” means admission to a nursing home

for the purpose of providing a short period of rest or relief or
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emergency alternative care for the primary caregiver of an
individual receiving care at home who, without home-based care,
would otherwise require institutional care.

(17)+436)> “Resident care plan” means a written plan
developed, maintained, and reviewed not less than quarterly by a
registered nurse, with participation from other facility staff
and the resident or his or her designee or legal representative,
which includes a comprehensive assessment of the needs of an
individual resident; the type and frequency of services required
to provide the necessary care for the resident to attain or
maintain the highest practicable physical, mental, and
psychosocial well-being; a listing of services provided within
or outside the facility to meet those needs; and an explanation
of service goals.

(18)+4++H- “Resident designee” means a person, other than the
owner, administrator, or employee of the facility, designated in
writing by a resident or a resident’s guardian, 1f the resident
is adjudicated incompetent, to be the resident’s representative
for a specific, limited purpose.

(19)448)> “State ombudsman program eeuvrneit” has the same

meaning as in s. 400.0060 meams—theState Tong—TermCare

Ombudsmarn—Ceouneit—established pursuant—+teo—s-—406-0067.

(20)43+9y “Therapeutic spa services” means bathing, nail,

and hair care services and other similar services related to
personal hygiene.

Section 21. Paragraph (c) of subsection (1) and subsections
(2) and (3) of section 400.022, Florida Statutes, are amended to
read:

400.022 Residents’ rights.—
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(1) All licensees of nursing home facilities shall adopt
and make public a statement of the rights and responsibilities
of the residents of such facilities and shall treat such
residents in accordance with the provisions of that statement.
The statement shall assure each resident the following:

(c) Any entity or individual that provides health, social,
legal, or other services to a resident has the right to have
reasonable access to the resident. The resident has the right to
deny or withdraw consent to access at any time by any entity or
individual. Notwithstanding the visiting policy of the facility,
the following individuals must be permitted immediate access to
the resident:

1. Any representative of the federal or state government,
including, but not limited to, representatives of the Department
of Children and Families Famity—Serviees, the Department of
Health, the Agency for Health Care Administration, the Office of
the Attorney General, and the Department of Elderly Affairs; any

law enforcement officer; any representative members of the

office stateor tocal ombudsmanecouwneilt; and the resident’s

individual physician.
2. Subject to the resident’s right to deny or withdraw

consent, immediate family or other relatives of the resident.

The facility must allow representatives of the office state

m TARNEY mihii Ao
T Ao m= omoTt

sman—Cceotwnrett to examine a resident’s

3

I neor 1
J_lull\j -
clinical records with the permission of the resident or the
resident’s legal representative and consistent with state law.
(2) The licensee for each nursing home shall orally inform

the resident of the resident’s rights and provide a copy of the
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statement required by subsection (1) to each resident or the
resident’s legal representative at or before the resident’s
admission to a facility. The licensee shall provide a copy of
the resident’s rights to each staff member of the facility. Each

such licensee shall prepare a written plan and provide

appropriate staff training to implement £he—provisiens—ef this
section. The written statement of rights must include a
statement that a resident may file a complaint with the agency
or state +eealt ombudsman program eewnreit. The statement must be
in boldfaced type and shkhatd+ include the name;—address—and
telephone number and e-mail address of the state numbers—eof—the
+eeat ombudsman program eewreit and the telephone number of the

central abuse hotline where complaints may be lodged.
(3) Any violation of the resident’s rights set forth in

this section constitutes shall—eenstitwste grounds for action by

the agency under £he—previsiens—of s. 400.102, s. 400.121, or

part II of chapter 408. In order to determine whether the
licensee is adequately protecting residents’ rights, the
licensure inspection of the facility must shadld include private
informal conversations with a sample of residents to discuss
residents’ experiences within the facility with respect to
rights specified in this section and general compliance with

standards+ and consultation with the state ombudsman program

At ~a ] 1T+ 1 ol ATl gy S Al oAtz ENECYNEY £ + 1 Dernagrtmant
oo T o0 Co T praitr g ot SCTE v T CC—arCao O cC—oC P ticiTT
£ T ld~»1 NFEFa2 v 4 e~k N1t~y A o 1] ot ~A
O xrCOCT Ty fxrtrort o Tit wirrCi—caC— oot romt——sS o Cottt.

Section 22. Subsections (8), (9), and (11) through (14) of
section 400.0255, Florida Statutes, are amended to read:
400.0255 Resident transfer or discharge; regquirements and

procedures; hearings.—
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(8) The notice required by subsection (7) must be in
writing and must contain all information required by state and
federal law, rules, or regulations applicable to Medicaid or
Medicare cases. The agency shall develop a standard document to
be used by all facilities licensed under this part for purposes
of notifying residents of a discharge or transfer. Such document

must include a means for a resident to request the office deeat

tong—term—ecare—ombudsman—ecouneidt to review the notice and
request information about or assistance with initiating a fair
hearing with the department’s Office of Appeals Hearings. In
addition to any other pertinent information included, the form
shall specify the reason allowed under federal or state law that
the resident is being discharged or transferred, with an
explanation to support this action. Further, the form must shald
state the effective date of the discharge or transfer and the
location to which the resident is being discharged or
transferred. The form must shaitdt clearly describe the resident’s
appeal rights and the procedures for filing an appeal, including

the right to request the office teecal—eombudsman—ecouneid to

review the notice of discharge or transfer. A copy of the notice
must be placed in the resident’s clinical record, and a copy
must be transmitted to the resident’s legal guardian or
representative and to the office teoecal—eombudsman—ecouneid within
5 business days after signature by the resident or resident
designee.

(9) A resident may request that the office lecatlombudsman
ceouneit review any notice of discharge or transfer given to the
resident. When requested by a resident to review a notice of

discharge or transfer, the office leecal—ombudsman—ecouvneit shall
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do so within 7 days after receipt of the request. The nursing
home administrator, or the administrator’s designee, must
forward the request for review contained in the notice to the
office leoecaleombudsman—ecouneidt within 24 hours after such
request is submitted. Failure to forward the request within 24
hours after the request is submitted shall toll the running of
the 30-day advance notice period until the request has been
forwarded.

(11) Notwithstanding paragraph (10) (b), an emergency
discharge or transfer may be implemented as necessary pursuant
to state or federal law during the peried—ef time after the
notice is given and before the time a hearing decision is
rendered. Notice of an emergency discharge or transfer to the
resident, the resident’s legal guardian or representative, and
the office leoeal—eombudsman—ecouneit 1f requested pursuant to
subsection (9) must be by telephone or in person. This notice
shall be given before the transfer, if possible, or as soon
thereafter as practicable. A representative of the office teeat
embudsman—eouneit conducting a review under this subsection

shall do so within 24 hours after receipt of the request. The

resident’s file must be documented to show who was contacted,
whether the contact was by telephone or in person, and the date
and time of the contact. If the notice is not given in writing,
written notice meeting the requirements of subsection (8) must
be given the next working day.

(12) After receipt of any notice required under this
section, the office leoecal—ombudsman—ecouneit may request a
private informal conversation with a resident to whom the notice

is directed, and, if known, a family member or the resident’s
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1113 legal guardian or designee, to ensure that the facility is

1114 |proceeding with the discharge or transfer in accordance with +he
1115 reguirements—of this section. If requested, the office deeat
1116 |ombudsman—ecouneit shall assist the resident with filing an

1117 appeal of the proposed discharge or transfer.

1118 (13) The following persons must be present at all hearings
1119 |authorized under this section:

1120 (a) The resident, or the resident’s legal representative or
1121 |designee.

1122 (b) The facility administrator, or the facility’s legal
1123 |representative or designee.

1124

1125 |A representative of the office teecal—tong—termecare—ombudsman
1126 |eeurmeit may be present at all hearings authorized by this
1127 section.

1128 (14) In any hearing under this section, the following

1129 |information concerning the parties shall be confidential and

1130 |exempt from £he—provisiens—ef s. 119.07(1):

1131 (a) Names and addresses.

1132 (b) Medical services provided.

1133 (c) Social and economic conditions or circumstances.

1134 (d) Evaluation of personal information.

1135 (e) Medical data, including diagnosis and past history of

1136 |disease or disability.

1137 (f) Any information received verifying income eligibility
1138 and amount of medical assistance payments. Income information
1139 |received from the Social Security Administration or the Internal

1140 Revenue Service must be safeguarded according to the

1141 requirements of the agency that furnished the data.
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The exemption created by this subsection does not prohibit
access to such information by a representative of the office

teoecatJeong—term ecareombudsman—ecouneit upon request, by a

reviewing court if such information is required to be part of

the record upon subsequent review, or as specified in s. 24 (a),
Art. I of the State Constitution.

Section 23. Subsection (2) of section 400.1413, Florida
Statutes, 1s amended to read:

400.1413 Volunteers in nursing homes.—

(2) This section does not affect the activities of the

state er—Fteecaltong—term—eare ombudsman program eeureilts
authorized under part I.

Section 24. Paragraph (d) of subsection (5) of section
400.162, Florida Statutes, is amended to read:

400.162 Property and personal affairs of residents.—

(3)

(d) If, at any time during the period for which a license
is issued, a licensee that has not purchased a surety bond or
entered into a self-insurance agreement, as provided in
paragraphs (b) and (c), 1is requested to provide safekeeping for
the personal funds of a resident, the licensee shall notify the
agency of the request and make application for a surety bond or
for participation in a self-insurance agreement within 7 days
after of the request, exclusive of weekends and holidays. Copies
of the application, along with written documentation of related
correspondence with an insurance agency or group, shall be

maintained by the licensee for review by the agency and the

office state Nursing Heme ondTong—Term CareFaeility ombudsman
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Section 25. Subsections (1) and (4) of section 400.19,
Florida Statutes, are amended to read:

400.19 Right of entry and inspection.-—

(1) In accordance with part II of chapter 408, the agency
and any duly designated officer or employee thereof or a

representative member of the office state
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shall have the right to enter upon and into the premises of any
facility licensed pursuant to this part, or any distinct nursing
home unit of a hospital licensed under chapter 395 or any
freestanding facility licensed under chapter 395 which +hat
provides extended care or other long-term care services, at any
reasonable time in order to determine the state of compliance

with £heprevisiens—ef this part, part II of chapter 408, and

applicable rules in force pursuant thereto. The agency shall,
within 60 days after receipt of a complaint made by a resident
or resident’s representative, complete its investigation and
provide to the complainant its findings and resolution.

(4) The agency shall conduct unannounced onsite facility
reviews following written verification of licensee noncompliance

in instances in which the office a—Jdeng—termeare—ombudsman
eeugreid, pursuant to ss. 400.0071 and 400.0075, has received a

complaint and has documented deficiencies in resident care or in
the physical plant of the facility that threaten the health,
safety, or security of residents, or when the agency documents
through inspection that conditions in a facility present a
direct or indirect threat to the health, safety, or security of

residents. However, the agency shall conduct unannounced onsite
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reviews every 3 months of each facility while the facility has a
conditional license. Deficiencies related to physical plant do
not require followup reviews after the agency has determined
that correction of the deficiency has been accomplished and that
the correction is of the nature that continued compliance can be
reasonably expected.

Section 26. Subsection (1) of section 400.191, Florida
Statutes, 1is amended to read:

400.191 Availability, distribution, and posting of reports
and records.—

(1) The agency shall provide information to the public
about all of the licensed nursing home facilities operating in
the state. The agency shall, within 60 days after a licensure
inspection visit or within 30 days after any interim visit to a
facility, send copies of the inspection reports to the office
teoeat—leong—termeare—ombudsman—ecouneit, the agency’s local
office, and a public library or the county seat for the county
in which the facility is located. The agency may provide
electronic access to inspection reports as a substitute for
sending copies.

Section 27. Subsection (6) and paragraph (c) of subsection
(7) of section 400.23, Florida Statutes, are amended to read:

400.23 Rules; evaluation and deficiencies; licensure
status.—

(6) Before Prier—+e conducting a survey of the facility,

the survey team shall obtain a copy of the office’s Jleecat—Jdeong
term—eare—ombudsman—couneit report on the facility. Problems
noted in the report shall be incorporated into and followed up

through the agency’s inspection process. This procedure does not
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preclude the office teealJtong—term ecareombudsman——ecouneit from

B

requesting the agency to conduct a followup visit to the
facility.

(7) The agency shall, at least every 15 months, evaluate
all nursing home facilities and make a determination as to the
degree of compliance by each licensee with the established rules
adopted under this part as a basis for assigning a licensure
status to that facility. The agency shall base its evaluation on
the most recent inspection report, taking into consideration
findings from other official reports, surveys, interviews,
investigations, and inspections. In addition to license
categories authorized under part II of chapter 408, the agency
shall assign a licensure status of standard or conditional to
each nursing home.

(c) In evaluating the overall quality of care and services
and determining whether the facility will receive a conditional
or standard license, the agency shall consider the needs and
limitations of residents in the facility and the results of
interviews and surveys of a representative sampling of

residents, families of residents, representatives of the office

PICa AN
T

whteh &, guardians of residents, and staff
of the nursing home facility.

Section 28. Paragraph (a) of subsection (3), paragraph (f)
of subsection (5), and subsection (6) of section 400.235,
Florida Statutes, are amended to read:

400.235 Nursing home quality and licensure status; Gold
Seal Program.—

(3) (2) The Gold Seal Program shall be developed and
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implemented by the Governor’s Panel on Excellence in Long-Term
Care which shall operate under the authority of the Executive
Office of the Governor. The panel shall be composed of three
persons appointed by the Governor, to include a consumer
advocate for senior citizens and two persons with expertise in
the fields of quality management, service delivery excellence,
or public sector accountability; three persons appointed by the
Secretary of Elderly Affairs, to include an active member of a
nursing facility family and resident care council and a member

of the University Consortium on Aging; a representative of the

Office of State Long-Term Care Ombudsman; one person appointed
by the Florida Life Care Residents Association; one person
appointed by the State Surgeon General; two persons appointed by
the Secretary of Health Care Administration; one person
appointed by the Florida Association of Homes for the Aging; and
one person appointed by the Florida Health Care Association.
Vacancies on the panel shall be filled in the same manner as the
original appointments.

(5) Facilities must meet the following additional criteria

for recognition as a Gold Seal Program facility:

(f) Evidence that verified amn—euvtstandingrecord—regarding

the—rnumber and—types—of—substantiated complaints reported to the
Office of State Long-Term Care Ombudsman €euwrmeit within the 30

months preceding application for the program have been resolved

or, if they have not been resolved, that the facility has made a

good faith effort to resolve the complaints.

A facility assigned a conditional licensure status may not

qualify for consideration for the Gold Seal Program until after
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it has operated for 30 months with no class I or class II
deficiencies and has completed a regularly scheduled relicensure
survey.

(6) The agency, nursing facility industry organizations,
consumers, Office of State Long-Term Care Ombudsman €euwreit, and
members of the community may recommend to the Governor
facilities that meet the established criteria for consideration
for and award of the Gold Seal. The panel shall review nominees
and make a recommendation to the Governor for final approval and
award. The decision of the Governor is final and is not subject
to appeal.

Section 29. Present subsections (18) through (28) of
section 415.102, Florida Statutes, are redesignated as
subsections (19) through (29), respectively, and a new
subsection (18) is added to that section, to read:

415.102 Definitions of terms used in ss. 415.101-415.113.—
As used in ss. 415.101-415.113, the term:

(18) “Office” has the same meaning as in s. 400.0060.

Section 30. Paragraph (a) of subsection (1) of section
415.1034, Florida Statutes, is amended to read:

415.1034 Mandatory reporting of abuse, neglect, or
exploitation of wvulnerable adults; mandatory reports of death.—

(1) MANDATORY REPORTING.-—

(a) Any person, including, but not limited to, any:

1. Physician, osteopathic physician, medical examiner,
chiropractic physician, nurse, paramedic, emergency medical
technician, or hospital personnel engaged in the admission,
examination, care, or treatment of vulnerable adults;

2. Health professional or mental health professional other
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than one listed in subparagraph 1.;

3. Practitioner who relies solely on spiritual means for
healing;

4. Nursing home staff; assisted living facility staff;
adult day care center staff; adult family-care home staff;
social worker; or other professional adult care, residential, or
institutional staff;

5. State, county, or municipal criminal justice employee or
law enforcement officer;

6. Anr Employee of the Department of Business and
Professional Regulation conducting inspections of public lodging
establishments under s. 509.032;

7. Florida advocacy council member or representative of the
Office of State Long-Term Care Ombudsman eeuvnreitl—member; Or

8. Bank, savings and loan, or credit union officer,

trustee, or employee,

who knows, or has reasonable cause to suspect, that a vulnerable
adult has been or is being abused, neglected, or exploited shall
immediately report such knowledge or suspicion to the central
abuse hotline.

Section 31. Subsection (1) of section 415.104, Florida
Statutes, is amended to read:

415.104 Protective investigations of cases of abuse,
neglect, or exploitation of vulnerable adults; transmittal of
records to state attorney.-—

(1) The department shall, upon receipt of a report alleging
abuse, neglect, or exploitation of a wvulnerable adult, begin

within 24 hours a protective investigation of the facts alleged
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therein. If a caregiver refuses to allow the department to begin
a protective investigation or interferes with the conduct of
such an investigation, the appropriate law enforcement agency
shall be contacted for assistance. If, during the course of the
investigation, the department has reason to believe that the
abuse, neglect, or exploitation is perpetrated by a second
party, the appropriate law enforcement agency and state attorney
shall be orally notified. The department and the law enforcement
agency shall cooperate to allow the criminal investigation to
proceed concurrently with, and not be hindered by, the
protective investigation. The department shall make a
preliminary written report to the law enforcement agencies
within 5 working days after the oral report. The department
shall, within 24 hours after receipt of the report, notify the
appropriate Florida local advocacy council, or the office leng-
ferm—eare—ombudsman—eceouneit, when appropriate, that an alleged

abuse, neglect, or exploitation perpetrated by a second party
has occurred. Notice to the Florida local advocacy council or

the office leng—termeare—ombudsman—ecouneit may be accomplished

orally or in writing and shall include the name and location of
the vulnerable adult alleged to have been abused, neglected, or
exploited and the nature of the report.

Section 32. Subsection (8) of section 415.1055, Florida
Statutes, 1is amended to read:

415.1055 Notification to administrative entities.—

(8) At the conclusion of a protective investigation at a
facility, the department shall notify either the Florida local
advocacy council or the office leng—termecare—ombudsman—ecouneit

of the results of the investigation. This notification must be
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in writing.

Section 33. Subsection (2) of section 415.106, Florida
Statutes, 1s amended to read:

415.106 Cooperation by the department and criminal Jjustice
and other agencies.—

(2) To ensure coordination, communication, and cooperation
with the investigation of abuse, neglect, or exploitation of
vulnerable adults, the department shall develop and maintain
interprogram agreements or operational procedures among
appropriate departmental programs and the Office of State Long-
Term Care Ombudsman €ewrneil, the Florida Statewide Advocacy
Council, and other agencies that provide services to vulnerable
adults. These agreements or procedures must cover such subjects
as the appropriate roles and responsibilities of the department
in identifying and responding to reports of abuse, neglect, or
exploitation of vulnerable adults; the provision of services;
and related coordinated activities.

Section 34. Paragraph (g) of subsection (3) of section
415.107, Florida Statutes, i1s amended to read:

415.107 Confidentiality of reports and records.—

(3) Access to all records, excluding the name of the
reporter which shall be released only as provided in subsection
(6), shall be granted only to the following persons, officials,
and agencies:

(g) Any appropriate official of the Florida advocacy
council or the office leong—termecare—ombudsman—councit

investigating a report of known or suspected abuse, neglect, or

exploitation of a vulnerable adult.

Section 35. Present subsections (16) through (26) of
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1403 section 429.02, Florida Statutes, are redesignated as

1404 subsections (17) through (27), respectively, present subsections
1405 (11) and (20) are amended, and a new subsection (16) is added to
14006 that section, to read:

1407 429.02 Definitions.—When used in this part, the term:

1408 (11) “Extended congregate care” means acts beyond those
1409 |authorized in subsection (17) +36) that may be performed

1410 pursuant to part I of chapter 464 by persons licensed thereunder
1411 |while carrying out their professional duties, and other

1412 supportive services which may be specified by rule. The purpose
1413 |of such services is to enable residents to age in place in a
1414 residential environment despite mental or physical limitations
1415 |that might otherwise disqualify them from residency in a

1416 |facility licensed under this part.

1417 (16) “Office” has the same meaning as in s. 400.0060.

1418 (21) 426> “Resident’s representative or designee” means a
1419 |person other than the owner, or an agent or employee of the

1420 facility, designated in writing by the resident, if legally

1421 competent, to receive notice of changes in the contract executed
1422 |pursuant to s. 429.24; to receive notice of and to participate
1423 in meetings between the resident and the facility owner,

1424 administrator, or staff concerning the rights of the resident;
1425 to assist the resident in contacting the office ombudsman

1426 |eeuwneitr 1if the resident has a complaint against the facility; or
1427 to bring legal action on behalf of the resident pursuant to s.
1428 429.29.

1429 Section 36. Paragraph (b) of subsection (3) of section

1430 429.07, Florida Statutes, is amended to read:

1431 429.07 License required; fee.—
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(3) In addition to the requirements of s. 408.806, each
license granted by the agency must state the type of care for
which the license is granted. Licenses shall be issued for one
or more of the following categories of care: standard, extended
congregate care, limited nursing services, or limited mental
health.

(b) An extended congregate care license shall be issued to
facilities providing, directly or through contract, services
beyond those authorized in paragraph (a), including services
performed by persons licensed under part I of chapter 464 and
supportive services, as defined by rule, to persons who would
otherwise be disqualified from continued residence in a facility
licensed under this part.

1. In order for extended congregate care services to be
provided, the agency must first determine that all requirements
established in law and rule are met and must specifically
designate, on the facility’s license, that such services may be
provided and whether the designation applies to all or part of
the facility. Such designation may be made at the time of
initial licensure or relicensure, or upon request in writing by
a licensee under this part and part II of chapter 408. The
notification of approval or the denial of the request shall be
made in accordance with part II of chapter 408. Existing
facilities qualifying to provide extended congregate care
services must have maintained a standard license and may not
have been subject to administrative sanctions during the
previous 2 years, or since initial licensure if the facility has
been licensed for less than 2 years, for any of the following

reasons:
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a. A class I or class II violation;

b. Three or more repeat or recurring class III violations
of identical or similar resident care standards from which a
pattern of noncompliance is found by the agency;

c. Three or more class III violations that were not
corrected in accordance with the corrective action plan approved
by the agency;

d. Violation of resident care standards which results in
requiring the facility to employ the services of a consultant
pharmacist or consultant dietitian;

e. Denial, suspension, or revocation of a license for
another facility licensed under this part in which the applicant
for an extended congregate care license has at least 25 percent
ownership interest; or

f. Imposition of a moratorium pursuant to this part or part
IT of chapter 408 or initiation of injunctive proceedings.

2. A facility that is licensed to provide extended
congregate care services shall maintain a written progress
report on each person who receives services which describes the
type, amount, duration, scope, and outcome of services that are
rendered and the general status of the resident’s health. A
registered nurse, or appropriate designee, representing the
agency shall visit the facility at least quarterly to monitor
residents who are receiving extended congregate care services
and to determine whether +£f the facility is in compliance with
this part, part II of chapter 408, and relevant rules. One of
the visits may be in conjunction with the regular survey. The
monitoring visits may be provided through contractual

arrangements with appropriate community agencies. A registered
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nurse shall serve as part of the team that inspects the
facility. The agency may waive one of the required yearly
monitoring visits for a facility that has been licensed for at
least 24 months to provide extended congregate care services+
if, during the inspection, the registered nurse determines that
extended congregate care services are being provided
appropriately+ and if the facility has no class I or class II
violations and no uncorrected class III violations. The agency
must first consult with the office leong—term ecare ombudsman
eovreit for the area in which the facility is located to
determine whether +£ any complaints have been made and
substantiated about the quality of services or care. The agency
may not waive one of the required yearly monitoring visits if
complaints have been made and substantiated.

3. A facility that is licensed to provide extended
congregate care services must:

a. Demonstrate the capability to meet unanticipated
resident service needs.

b. Offer a physical environment that promotes a homelike
setting, provides for resident privacy, promotes resident
independence, and allows sufficient congregate space as defined
by rule.

c. Have sufficient staff available, taking into account the
physical plant and firesafety features of the building, to
assist with the evacuation of residents in an emergency.

d. Adopt and follow policies and procedures that maximize
resident independence, dignity, choice, and decisionmaking to
permit residents to age in place, so that moves due to changes

in functional status are minimized or avoided.
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e. Allow residents or, if applicable, a resident’s
representative, designee, surrogate, guardian, or attorney in
fact to make a variety of personal choices, participate in
developing service plans, and share responsibility in
decisionmaking.

f. Implement the concept of managed risk.

g. Provide, directly or through contract, the services of a
person licensed under part I of chapter 464.

h. In addition to the training mandated in s. 429.52,
provide specialized training as defined by rule for facility
staff.

4. A facility that is licensed to provide extended
congregate care services is exempt from the criteria for
continued residency set forth in rules adopted under s. 429.41.
A licensed facility must adopt its own requirements within
guidelines for continued residency set forth by rule. However,
the facility may not serve residents who require 24-hour nursing
supervision. A licensed facility that provides extended
congregate care services must also provide each resident with a
written copy of facility policies governing admission and
retention.

5. The primary purpose of extended congregate care services
is to allow residents, as they become more impaired, the option
of remaining in a familiar setting from which they would
otherwise be disqualified for continued residency. A facility
licensed to provide extended congregate care services may also
admit an individual who exceeds the admission criteria for a
facility with a standard license, if the individual 1is

determined appropriate for admission to the extended congregate
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6. Before the admission of an individual to a facility

care facility.

licensed to provide extended congregate care services, the
individual must undergo a medical examination as provided in s.
429.26(4) and the facility must develop a preliminary service
plan for the individual.

7. When a facility can no longer provide or arrange for
services in accordance with the resident’s service plan and
needs and the facility’s policy, the facility shall make
arrangements for relocating the person in accordance with s.
429.28(1) (k).

8. Failure to provide extended congregate care services may
result in denial of extended congregate care license renewal.

Section 37. Subsection (9) of section 429.19, Florida
Statutes, is amended to read:

429.19 Violations; imposition of administrative fines;
grounds.—

(9) The agency shall develop and disseminate an annual list
of all facilities sanctioned or fined for violations of state
standards, the number and class of violations involved, the
penalties imposed, and the current status of cases. The list
shall be disseminated, at no charge, to the Department of
Elderly Affairs, the Department of Health, the Department of
Children and Families Family—Serviees, the Agency for Persons

with Disabilities, the area agencies on aging, the Florida

Statewide Advocacy Council, and the office stateand teoecat
ombudsman—ecouneits. The Department of Children and Families
Famity—Serviees shall disseminate the list to service providers

under contract to the department who are responsible for
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referring persons to a facility for residency. The agency may
charge a fee commensurate with the cost of printing and postage
to other interested parties requesting a copy of this list. This
information may be provided electronically or through the
agency’s Internet site.

Section 38. Subsection (8) of section 429.26, Florida
Statutes, 1is amended to read:

429.26 Appropriateness of placements; examinations of
residents.—

(8) The Department of Children and Families Famity—Serviees
may require an examination for supplemental security income and
optional state supplementation recipients residing in facilities
at any time and shall provide the examination whenever a
resident’s condition requires it. Any facility administrator;
personnel of the agency, the department, or the Department of
Children and Families Family—Serwviees; oOr representative of the
Office of the State Long-Term Care Ombudsman leng—term—eare
embudsman—ecouneit—member who believes a resident needs to be

evaluated shall notify the resident’s case manager, who shall

take appropriate action. A report of the examination findings
shall be provided to the resident’s case manager and the
facility administrator to help the administrator meet his or her
responsibilities under subsection (1).

Section 39. Subsection (2) and paragraph (b) of subsection
(3) of section 429.28, Florida Statutes, are amended to read:

429.28 Resident bill of rights.—

(2) The administrator of a facility shall ensure that a
written notice of the rights, obligations, and prohibitions set

forth in this part is posted in a prominent place in each
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facility and read or explained to residents who cannot read.

This notice must shaldt include the statewide toll-free telephone

number and e-mail address of the state ombudsman program and the

telephone number of the npome;——address;—and—telephonenumbers—of
the—Jocal—ombudsman—couneitl—and central abuse hotline and, when

applicable, the Advocacy Center for Persons with Disabilities,
Inc., and the Florida local advocacy council, where complaints
may be lodged. The facility must ensure a resident’s access to a
telephone to call the state ‘eead ombudsman program eewneit, the
central abuse hotline, the Advocacy Center for Persons with
Disabilities, Inc., and the Florida local advocacy council.

(3)

(b) In order to determine whether the facility is
adequately protecting residents’ rights, the biennial survey
shall include private informal conversations with a sample of

residents and consultation with the state ombudsman program

ceoureid+ in the planning and service area in which the facility
is located to discuss residents’ experiences within the
facility.

Section 40. Section 429.34, Florida Statutes, is amended to
read:

429.34 Right of entry and inspection.—In addition to the
requirements of s. 408.811, a amy duly designated officer or
employee of the department, the Department of Children and

Families Famity—Serviees, the Medicaid Fraud Control Unit of the
Office of the Attorney General, the state or local fire marshal,

or a representative member of the Office of the State Long-Term
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the premises of any facility licensed under pursuvant—te this

part in order to determine the state of compliance with +he

provisiens—ef this part, part II of chapter 408, and applicable

rules. Data collected by the office state—-ortocaltong—term

care—ombudsman—eourneits or the state or local advocacy councils

may be used by the agency in investigations involving violations
of regulatory standards.

Section 41. Subsection (2) of section 429.35, Florida
Statutes, 1s amended to read:

429.35 Maintenance of records; reports.—

(2) Within 60 days after the date of the biennial
inspection visit required under s. 408.811 or within 30 days
after the date of any interim visit, the agency shall forward
the results of the inspection to the office lecatlombudsman

T T
T

ed; to at least one

public library or, in the absence of a public library, the
county seat in the county in which the inspected assisted living
facility is located; and, when appropriate, to the district
Adult Services and Mental Health Program Offices.

Section 42. Subsection (6) of section 429.67, Florida
Statutes, is amended to read:

429.67 Licensure.—

(6) In addition to the requirements of s. 408.811, access
to a licensed adult family-care home must be provided at
reasonable times for the appropriate officials of the
department, the Department of Health, the Department of Children

and Families Famity—Serviees, the agency, and the State Fire
Marshal+ who are responsible for the development and maintenance
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of fire, health, sanitary, and safety standards, to inspect the
facility to assure compliance with these standards. In addition,
access to a licensed adult family-care home must be provided at
reasonable times to representatives of the Office of State feor
the—leealt Long-Term Care Ombudsman eeureilt.

Section 43. Subsection (2) of section 429.85, Florida

Statutes, 1is amended to read:

429.85 Residents’ bill of rights.—

(2) The provider shall ensure that residents and their
legal representatives are made aware of the rights, obligations,
and prohibitions set forth in this part. Residents must also be

given the statewide toll-free telephone number and e-mail

address of the state ombudsman program and the telephone number

of namesy—addressesy—and—tetephone numbers—of+theJoeat
ombudsman—eeovneil—and the central abuse hotline where they may

lodge complaints.

Section 44. Subsection (17) of section 744.444, Florida
Statutes, is amended to read:

744 .444 Power of guardian without court approval.—Without
obtaining court approval, a plenary guardian of the property, or
a limited guardian of the property within the powers granted by
the order appointing the guardian or an approved annual or
amended guardianship report, may:

(17) Provide confidential information about a ward which
£hat is related to an investigation arising under part I of
chapter 400 to a representative of the Office of the State Long-
Term Care Ombudsman leecal—er—stateombudsman—couneil member

conducting such an investigation. Any such ombudsman shall have

a duty to maintain the confidentiality of such information.
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1693 Section 45. This act shall take effect July 1, 2014.
1694

1695 ================= T ] TLE A MEDNDDMEN T ================
1696 |And the title is amended as follows:

1697 Delete everything before the enacting clause

1698 and insert:

1699 A bill to be entitled

1700 An act relating to the state ombudsman program;

1701 amending s. 400.0060, F.S.; revising and providing
1702 definitions; amending s. 400.0061, F.S.; revising

1703 legislative intent with respect to citizen ombudsmen;
1704 deleting references to ombudsman councils and

1705 transferring their responsibilities to representatives
1706 of the Office of State Long-Term Care Ombudsman;

1707 amending s. 400.0063, F.S.; revising duties of the
1708 office; amending s. 400.0065, F.S.; revising the

1709 purpose of the office; revising the duties and

1710 authority of the state ombudsman; requiring the state
1711 ombudsman to submit an annual report to the Governor,
1712 the Legislature, and specified agencies and entities;
1713 amending s. 400.0067, F.S.; revising duties and

1714 membership of the State Long-Term Care Ombudsman

1715 Council; amending s. 400.0069, F.S.; requiring the
1716 state ombudsman to designate and direct program

1717 districts; requiring each district to conduct public
1718 meetings; providing duties of representatives of the
1719 office in the districts; revising the appointments of
1720 and qualifications for district ombudsmen; prohibiting
1721 certain individuals from serving as ombudsmen;
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1722 deleting provisions that provide for an election of a
1723 chair of a local council and the meeting times for the
1724 local council; amending s. 400.0070, F.S.; providing
1725 conditions under which a representative of the office
1726 could be found to have a conflict of interest;

1727 requiring the Department of Elderly Affairs, in

1728 consultation with the state ombudsman, to define by
1729 rule what constitutes a conflict of interest; amending
1730 s. 400.0071, F.S.; requiring the Department of Elderly
1731 Affairs to consult with the state ombudsman to adopt
1732 rules pertaining to complaint procedures; amending s.
1733 400.0073, F.S.; providing procedures for investigation
1734 of complaints; amending s. 400.0074, F.S.; revising
1735 procedures for conducting onsite administrative

1736 assessments; authorizing the department to adopt

1737 rules; amending s. 400.0075, F.S.; revising complaint
1738 notification and resolution procedures; amending s.
1739 400.0078, F.S.; providing for a resident or

1740 representative of a resident to receive additional
1741 information regarding resident rights; amending s.
1742 400.0079, F.S.; providing immunity from liability for
1743 a representative of the office under certain

1744 circumstances; amending s. 400.0081, F.S.; requiring
1745 long-term care facilities to provide representatives
17406 of the office with access to facilities, residents,
1747 and records for certain purposes; amending s.

1748 400.0083, F.S.; conforming provisions to changes made
1749 by the act; amending s. 400.0087, F.S.; providing for
1750 the office to coordinate ombudsman services with
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1751 Disability Rights Florida; amending s. 400.0089, F.S.;
1752 conforming provisions to changes made by the act;

1753 amending s. 400.0091, F.S.; revising training

1754 requirements for representatives of the office and
1755 ombudsmen; amending ss. 20.41, 400.021, 400.022,

1756 400.0255, 400.1413, 400.162, 400.19, 400.191, and

1757 400.23, F.S.; conforming provisions to changes made by
1758 the act; amending s. 400.235, F.S.; conforming

1759 provisions to changes made by the act; revising the
1760 additional criteria for recognition as a Gold Seal
1761 Program facility; amending ss. 415.102, 415.1034,

1762 415.104, 415.1055, 415.106, 415.107, 429.02, 429.07,
1763 429.19, 429.26, 429.28, 429.34, 429.35, 429.67,

1764 429.85, and 744.444, F.S.; conforming provisions to
1765 changes made by the act; providing an effective date.
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LEGISLATIVE ACTION
Senate . House
Comm: WD
04/01/2014

The Committee on Children, Families, and Elder Affairs (Sobel)

recommended the following:

Senate Amendment to Amendment (537700) (with title

amendment)

Delete lines 510 - 675

and insert:

( )1'7\ ook 1 ol A Ao a1 1 Tmnen - +h a1 £ 4+ o
\A OO CTTT T OO T T A2 U i i I W e [ 1 § & g g =y TIT C L/ltJull CTIT AN @ Ry A\ - T
chair—orupon—the—ecall of Ftheeoembudsman+ Each district leeat

ecoureit shall meet at least once a month but may meet more
frequently if necessary.

(7) 48> An ombudsman may not A—member—of aJteocal——couneceilt
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shatt receive me compensation but shall, with approval from the

state ombudsman, be reimbursed for travel expenses both—within

e
sai-etton—eof+theJeoecal—ecowneidt 1n accordance

I o
T—C

couneits—are—auvtherized—+te call upon appropriate state agencies

of—state—¢goverament for sueh professional assistance as may—be
needed in the discharge of his or her +heir duties, and such-

A+t state agencies shall cooperate with—the toeat—eovneils in

providing requested information and agency representation =t
covreit—meetings.

Section 7. Section 400.0070, Florida Statutes, 1s amended
to read:

400.0070 Conflicts of interest.—

(1) A representative of the office may The—ombudsman—shaltt

not:

(a) Have a direct involvement in the licensing or
certification of, or an ownership or investment interest in, a
long-term care facility or a provider of a long-term care
service.

(b) Be employed by, or participate in the management of, a
long-term care facility.

(c) Receive, or have a right to receive, directly or
indirectly, remuneration, in cash or in kind, under a
compensation agreement with the owner or operator of a long-term
care facility.

(2) Each representative emptoyee of the office—eaech—state
couneil—member;—and—each toecal—ecouneit—member shall certify that

he or she does not have any has—sme conflict of interest.
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(3) The department, in consultation with the state

ombudsman, shall define by rule:

(a) Situations that constitute an individual a—persen

having a conflict of interest which ket could materially affect
the objectivity or capacity of the individual a—persern to serve

as a representative on—anombudsman——ceounceil;—or oS an—employee
Of the Offic CANE | PN S IR 11+ + 1 Nl rim e oo o £ + 1 Q4 4

<7 WITI 1T \.zLAJ_J__YLll\j oac CTIIT tJLA.LtJ\JLJCLJ oL CTIIT T C T CT
T onceTAarm (Vo Ombirdaman Do~y S a v~~~ £4 P I NI~ 2N AP TR SN NP
J_l\Jll\j T OLITIT (& g s Y WAC AW S B e By .L_L\J\j_.l_ulll o thJC\.zL_LLC\A =TT CITT 1O tJLaL_LL,.

(b) The procedure by which an individual a—pe¥rsern listed in

subsection (2) shall certify that he or she does not have a has

ae conflict of interest.
Section 8. Section 400.0071, Florida Statutes, 1s amended

to read:

400.0071 State Fenrg—TFermECare ombudsman program complaint

procedures.—The department, in consultation with the state

ombudsman, shall adopt rules implementing state and local
complaint procedures. The rules must include procedures for

receiving, investigating, identifying, and resolving complaints

concerning the health, safety, welfare, and rights of residents+

(1) Dacadszarmer ~eemn] S0 b e gt o 1 A e e o o ES o B B TR T
\ L/ o Tt TV Ty CUMp o rIiTcS ayaoritoc o 1T Uty coTiir CcorrT raoCc 1 Cy
v o mi-] 3z £ o 1 DA R P NE VS N o~ ]2
O ol I oy oo U o 1TUy cCTIt Corc ot T T I C .
(D ConmnAaa~t 2 N~y 2 omv7 a0~ 4 o no £ o 1 Nttt A o o~ ]2
\ 7 \wEyaw sy ==y TITrvooocIgoacocIolihs o o 1TUy cCTIit CorT ot T T I C
v ar mi-] 3z £ ] DA R P NE VS TN o~ Tl a7 b A~ A
O ol I oy oo U o 1Oy cCTIt CorTc ot T T I C OO o T HOUTITC O
oA tzI Ay o S o o
T CCT vy o CUmMpTrarirce
(2 O~ At 2~ naa+ A P TN PR SN T I T SNoaonaoamandt o £ 1l orer
\ 7/ U u T T LTIy UTTho T (2 S\ 5 1§ § [ iy iy R EUY WD ) USRSy € S Ui S V4 (& yeye) [=Er=r11) TTTO A - LTIy

Section 9. Section 400.0073, Florida Statutes, is amended
to read:

400.0073 Complaint State—andTtocal—ombudsman—ecouneit
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representative of the office embudsman shall report a facility’s

refusal to allow entry to the facility to the state ombudsman or

his or her designee, who shall report the incident to the

agency, and the agency shall record the report and take it into
consideration when determining actions allowable under s.
400.102, s. 400.121, s. 429.14, s. 429.19, s. 429.69, or s.
429.71. If the facility refuses to allow entry to the

representative and if the representative believes that the

resident’s health, safety, or welfare is in immediate danger,

the representative shall also report the incident to a local law

enforcement agency.

Section 10. Section 400.0074, Florida Statutes, is amended
to read:

400.0074 Lecat—ombudsman——ecounceit Onsite administrative

assessments.—
(1) A representative of the office shall Ir—additien—+to—any

f =€ = Effﬂ:gftfﬂ:ffi EEiiELdEEEEL ?t}fsﬁaﬂiE Ee = sei[t?}aﬂ:iiEl E}ie
11

toeal—ecouneit—shatdt conduct, at least annually, an onsite

administrative assessment of each nursing home, assisted living

facility, and adult family-care home withinitsFurisdietion.

This administrative assessment must be resident-centered and

must skatd+ focus on factors affecting the rights, health,

safety, and welfare of the residents. Eaeh Jleecal—eeuneil—3s

[ RPN R IR
T T oAU T T CTCIUIT.

oy

3

(2) An onsite administrative assessment is cenducted—by—=a

toeatl—ecouneil—shall—be subject to the following conditions:

(a) To the extent possible and reasonable, the
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administrative assessment may assessments—shatdt not duplicate
the efforts of #he—ageney surveys and inspections conducted by

state agencies of long-term care facilities under part—TFFof

+haia ~harmt ey S SNt T A TT £ Aot~
CIT 1O \./J.J.LA.LJL., - T (& B Sy ey == T L = \./J.J.LA.LJL., -

420
T .

o}

(b) An administrative assessment shall be conducted at a

[

time and for a duration necessary to produce the information

required to complete the assessment earry—eouvt—the duties—of the

(c) Advance notice of an administrative assessment may not
be provided to a long-term care facility, except that notice of

followup assessments on specific problems may be provided.

q
{
@
}-J -
}-.—l
i

(d) A representative of the office teoeal—eoun member

physiealtty present for the administrative assessment must shaltt

identify himself or herself to the administrator amd—eite—the

£ forhis—erherassessment of the

(0]
0]

4
-

PR
SPCCT

facility or his or her designee.

(e) An administrative assessment may not unreasonably

interfere with the programs and activities of residents.

(f) A representative of the office teoealecouneil member may

not enter a single-family residential unit within a long-term
care facility during an administrative assessment without the
permission of the resident or the representative of the
resident.

(g) An administrative assessment shall must be conducted in

a manner that does not impose an will—impese—sme unreasonable

burden on a long-term care facility.

(3) Regerdiess—of Jurisdictiony the ombudsman may authorize

d
09}
ar
D
ar

ar
Hh
B
ar
-
B
ar
-

H-
H
H

q
HOJ
q
s
q
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44> An onsite administrative assessment may not be

seetion-

accomplished by forcible entry. However, if a representative of

the cffice ewbudswmar—eor o State o+ Jeoecst ecovneid—wmembser 1z not
allowed to enter a long-term care facility, the administrator of
the facility shall be considered to have interfered with a

representative of the office—the state couneil—or the Jloecat

couneidt in the performance of official duties as described in s.
400.0083(1) and to have committed a violation of this part. The
representative of the office embudsmarn shall report the refusal

by a facility to allow entry to the state ombudsman or his or

her designee, who shall then report the incident to the agency,

and the agency shall record the report and take it into
consideration when determining actions allowable under s.
400.102, s. 400.121, s. 429.14, s. 429.19, s. 429.69, or s.
429.71.

(4) The department, in consultation with the state

ombudsman, shall adopt rules implementing procedures for

conducting onsite administrative assessments of long-term care

facilities.

================= T I T LE A MENIDMENT =s===============
And the title is amended as follows:
Delete lines 1722 - 1736
and insert:
deleting provisions that provide for an election of a
chair of a local council; amending s. 400.0070, F.S.;
providing conditions under which a representative of

the office could be found to have a conflict of
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185 interest; requiring the Department of Elderly Affairs,
186 in consultation with the state ombudsman, to define by
187 rule what constitutes a conflict of interest; amending
188 s. 400.0071, F.S.; requiring the Department of Elderly
189 Affairs to consult with the state ombudsman to adopt
190 rules pertaining to complaint procedures; amending s.
191 400.0073, F.S.; providing procedures for investigation
192 of complaints; amending s. 400.0074, F.S.; revising
193 procedures for conducting onsite administrative
194 assessments; requiring the department to adopt
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LEGISLATIVE ACTION
Senate . House
Comm: RCS
04/01/2014

The Committee on Children, Families, and Elder Affairs (Detert)

recommended the following:
Senate Amendment to Amendment (537700)

Delete lines 574 - 594

and insert:

(1) A representative of the office teeal—eeouneit shall

identify and investigate;—within a reasonabletime—after—=

conmen]l aa o~ 2o oA
CoOmMpTraTritt o S

-~ any complaint made by or on behalf of a

resident relating to actions or omissions by providers or

representatives of providers of long-term care services, other

public agencies, guardians, or representative payees which may
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adversely affect the health, safety, welfare,

COMMITTEE AMENDMENT

or rights of

residents.
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LEGISLATIVE ACTION
Senate . House
Comm: WD
04/01/2014

The Committee on Children, Families, and Elder Affairs (Detert)

recommended the following:
Senate Amendment to Amendment (537700)

Delete line 579

and insert:

mi-] 3z v N ANy~ A S o rg £ o 1 DA N VS ST 2
T T Oy CTy O o LT o proocCcircacTve U o 1Yy cCTIt Cor T

of which the subject matter of the complaint might be:
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CODING: Words strieken are deletions;

A bill to be entitled
An act relating to the state ombudsman program;
amending s. 400.0060, F.S.; revising and providing
definitions; amending s. 400.0061, F.S.; revising
legislative intent with respect to citizen ombudsmen;
deleting references to ombudsman councils and
transferring their responsibilities to representatives
of the Office of State Long-Term Care Ombudsman;
amending s. 400.0063, F.S.; revising duties of the
office; amending s. 400.0065, F.S.; revising the
purpose of the office; revising the duties and
authority of the state ombudsman; requiring the state
ombudsman to submit an annual report to the Governor,
the Legislature, and specified agencies and entities;
amending s. 400.0067, F.S.; revising duties and
membership of the State Long-Term Care Ombudsman
Council; amending s. 400.0069, F.S.; requiring the
state ombudsman to designate and direct program
districts; providing duties of representatives of the
office in the districts; revising the appointments of
and qualifications for district ombudsmen; prohibiting
certain individuals from serving as ombudsmen;
deleting provisions that provide for an election of a
chair of a local council and the meeting times for the
local council; amending s. 400.0070, F.S.; providing
conditions under which a representative of the office
could be found to have a conflict of interest;
requiring the Department of Elderly Affairs, in

consultation with the state ombudsman, to define by

Page 1 of 61

words underlined are additions.

30
31
32
33
34
35
36
37
38
39
40
41
42
43
44
45
46
47
48
49
50
51
52
53
54
55
56
57
58

Florida Senate - 2014

28-00053A-14

SB 508

2014508

rule what constitutes a conflict of interest; amending

s. 400.0071, F.S.; requiring the Department of Elderly

Affairs to consult with the state ombudsman to adopt

rules pertaining to complaint procedures; amending s.

400.0073, F.S.; providing procedures for investigation

of complaints; amending s. 400.0074, F.S.; revising

procedures for conducting onsite administrative

assessments; authorizing the department to adopt

rules; amending s. 400.0075, F.S.; revising complaint

notification and resolution procedures; amending s.

400.0078, F.S.; providing for a resident or

representative of a resident to receive additional

information regarding resident rights; amending s.

400.0079, F.S.; providing immunity from liability for

a representative of the office under certain

circumstances; amending s. 400.0081, F.S.; requiring

long-term care facilities to provide representatives

of the office with access to facilities, residents,

and records for certain purposes; amending s.

400.0083, F.S.; conforming provisions to changes made

by the act; amending s. 400.0087, F.S.; providing for

the office to coordinate ombudsman services with

Disability Rights Florida; amending s. 400.0089, F.S.;

conforming provisions to changes made by the act;

amending s. 400.0091, F.S.; revising training

requirements for representatives of the office and

ombudsmen; amending ss. 20.41,

400.021, 400.022,

400.0255, 400.1413, 400.162, 400.19, 400.191, 400.23,
400.235, 415.102, 415.1034, 415.104, 415.1055,
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415.106, 415.107, 429.02, 429.07, 429.19, 429.26,

429.28, 429.34, 429.35, 429.67,

F.S.; conforming provisions to

429.85, and 744.444,
changes made by the

act; providing an effective date.

Be It Enacted by the Legislature of

the State of Florida:

Section 1. Section 400.0060, Florida Statutes, is amended

to read:

400.0060 Definitions.—When used in this part, unless the

context clearly dictates otherwise,

the term:

(1) “Administrative assessment” means a review of

conditions in a long-term care facility which impact the rights,

health, safety, and welfare of residents with the purpose of

noting needed improvement and making recommendations to enhance

the quality of life for residents.

(2) “Agency” means the Agency for Health Care

Administration.

(3) “Department” means the Department of Elderly Affairs.

(4) “District” means a geographical area designated by the

state ombudsman in which individuals certified as ombudsmen

carry out the duties of the state ombudsman program “Leeat

(5) “Long-term care facility” means a nursing home

facility, assisted living facility,

adult family-care home,

board and care facility, facility in which continuing long-term
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care is provided, or any other simi

facility.
(6) “Office” means the Office
Ombudsman created by s. 400.0063.

(7) “Ombudsman” means an indiv

SB 508

2014508

lar residential adult care

of State Long-Term Care

idual who has been certified

by the state ombudsman as meeting t

he requirements of ss.

400.0069, 400.0070, and 400.0091 £he—individualappointedby—the

£ ol £ + h
e £

d the OFffs £ S+
&+ ££ £

1 £a1
E= S=a rry ot Yoo

faul fal bard

oBeSHatt .

(8) “Representative of the off

I
T e =3 E=ISEEas

ice” means the state

ompudsman, an employee of the offic

e, or an individual certified

as an ombudsman.
(9)+48)» “Resident” means an ind
older who resides in a long-term ca
(10) 49> “Secretary” means the

(11) 438 “State council” means

Ombudsman Council created by s. 400

(12) “State ombudsman” means t

ividual 18 €6 years of age or
re facility.

Secretary of Elderly Affairs.
the State Long-Term Care
.0067.

he individual appointed by

the Secretary of Elderly Affairs to

head the Office of State

Long-Term Care Ombudsman.

(13) “State ombudsman program”

means the program operating

under the direction of the office.

Section 2. Section 400.0061, F

to read:

400.0061 Legislative findings
facilities.—

(1) The Legislature finds that
facilities in this state are such t

safety, and welfare of residents ar

lorida Statutes, is amended

and intent; long-term care

conditions in long-term care

hat the rights, health,

e not fully ensured by rules
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117| of the Department of Elderly Affairs or the Agency for Health 146| and—theirdesignatedrepresentatives not be required to obtain
118| Care Administration or by the good faith of owners or operators 147| warrants in order to enter into or conduct investigations or
119 of long-term care facilities. Furthermore, there is a need for a 148 onsite administrative assessments of long-term care facilities.
120 formal mechanism whereby a long-term care facility resident, a 149 It is the further intent of the Legislature that the environment
121 representative of a long-term care facility resident, or any 150 in long-term care facilities be conducive to the dignity and
122| other concerned citizen may make a complaint against the 151 independence of residents and that investigations by
123 facility or its employees+ or against other persons who are in a 152 representatives of the office embudsman—eouneils—shaltt further
124 position to restrict, interfere with, or threaten the rights, 153 the enforcement of laws, rules, and regulations that safeguard
125| health, safety, or welfare of a long-term care facility 154| the health, safety, and welfare of residents.
126 resident. The Legislature finds that concerned citizens are 155 Section 3. Section 400.0063, Florida Statutes, is amended
127 often more effective advocates for the rights of others than 156 to read:
128| governmental agencies. The Legislature further finds that in 157 400.0063 Establishment of Office of State Long-Term Care
129 order to be eligible to receive an allotment of funds authorized 158 Ombudsman; designation of ombudsman and legal advocate.—
130 and appropriated under the federal Older Americans Act, the 159 (1) There is created an Office of State Long-Term Care
131 state must establish and operate an Office of State Long-Term 160| Ombudsman in the Department of Elderly Affairs.
132 Care Ombudsman, to be headed by the state Leng-TFermCare 161 (2) (a) The Office of State Long-Term Care Ombudsman shall
133 ombudsman, and carry out a state rteng—term—eare ombudsman 162 be headed by the state hemg-Ferm—Care ombudsman, who shall serve
134 program. 163 on a full-time basis and shall personally, or through
135 (2) It is the intent of the Legislature, therefore, to use 164 representatives of the office, carry out the purposes and
136| wtitize voluntary citizen ombudsmen embudsman greits under the 165| functions of the state ombudsman program effiee in accordance
137| leadership of the state ombudsmany and, through them, to operate 166| with state and federal law.
138| a state am ombudsman program, which shall, without interference 167 (b) The state ombudsman shall be appointed by and shall
139| by any executive agency, undertake to discover, investigate, and 168| serve at the pleasure of the Secretary of Elderly Affairs. The
140| determine the presence of conditions or individuals who whieh 169| secretary shall appoint a person who has expertise and
141 constitute a threat to the rights, health, safety, or welfare of 170 experience in the fields of long-term care and advocacy to serve
142| the residents of long-term care facilities. To ensure that the 171| as state ombudsman.
143| effectiveness and efficiency of such investigations are not 172 (3) (a) There is created in the office the position of legal
144 impeded by advance notice or delay, the Legislature intends that 173 advocate, who shall be selected by and serve at the pleasure of
145| representatives of the office ombudsman—and—ombudsman—counecits 174| the state ombudsman and shall be a member in good standing of
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The Florida Bar.
(b) The duties of the legal advocate shall include, but not
be limited to:

1. Assisting the state ombudsman in carrying out the duties

of the office with respect to the abuse, neglect, exploitation,
or violation of rights of residents of long-term care
facilities.

2. Assisting the state council and representatives of the

office }eeal—eeuwreits in carrying out their responsibilities

under this part.

3. Pursuing administrative, legal, and other appropriate
remedies on behalf of residents.

4. Serving as legal counsel to the state council and
representatives of the office leeat wyreitts—eorindividuat

members—thereef; against whem any suit or other legal action

that is initiated in connection with the performance of the
official duties of the state ombudsman program eeuwrmeits—er—an
tﬂd—l—v—l—dﬂa%mefﬁbe—f‘ it it .

Section 4. Section 400.0065, Florida Statutes, is amended

to read:

400.0065 Office of State Long-Term Care Ombudsman; duties
and responsibilities.—

(1) The purpose of the Office of State Long-Term Care
Ombudsman is shali—be to:

(a) Identify, investigate, and resolve complaints made by
or on behalf of residents of long-term care facilities relating
to actions or omissions by providers or representatives of
providers of long-term care services, other public or private

agencies, guardians, or representative payees that may adversely
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affect the health, safety, welfare, or rights of the residents.

(b) Provide services that assist in protecting the health,

safety, welfare, and rights of residents.

(c) Inform residents, their representatives, and other

citizens about obtaining the services of the state Lerng-TFerm

Care ombudsman program and its representatives.

(d) Ensure that residents have regular and timely access to

the services provided through the office and that residents and

complainants receive timely responses from representatives of

the office to their complaints.

(e) Represent the interests of residents before

governmental agencies and seek administrative, legal, and other

remedies to protect the health, safety, welfare, and rights of

the residents.

(f) Administer the state council ard—Feeat e

(g) Analyze, comment on, and monitor the development and

implementation of federal, state, and local laws, rules, and

regulations+ and other governmental policies and actions+ that

pertain to the health,

safety, welfare, and rights of the

residents, with respect to the adequacy of long-term care

facilities and services in the state, and recommend any changes

in such laws, rules, regulations, policies, and actions as the

office determines to be appropriate and necessary.

(h) Provide technical support for the development of

resident and family councils to protect the well-being and

rights of residents.

(2) The state heong—TFerm—Care ombudsman has shali—have the

duty and authority to:

(a) Establish and coordinate districts }eeal—eouncilts
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throughout the state.

(b) Perform the duties specified in state and federal law,
rules, and regulations.

(c) Within the limits of appropriated federal and state
funding, employ such personnel as—are necessary to perform
adequately the functions of the office and provide or contract
for legal services to assist the state council and

representatives of the office deeal—eeuneids in the performance

of their duties. Staffpesitien tablishedfor—the purp £
a4 4 +h + 143 £ h 1 ul 2] g 3 £
rednating—the aetivitiesof ecach Jtoealt greit—and—assisting
+ N N £3111ad b N Taa el i 1 N
i mempbers—maypbe—filted P Fr mbudsman—after approvat—b 223
Tatoedil . N £ +1 +
retary—N Hehstanding—any herprovision—ofthisparts
1 £ b £ haadl NP S o o e i A
GPOH reificationb b b hat—the—staff member hired
+ £3 11 h + 1 +od +1 1 142 1 + 1 1
£ill—any—suveh—position—ha mpt d—che—dnitial—training
& = 400 0007 hall b 1 &
reguired—under veh—person—shallb asidered—a
£+ o T T fal Ormlbird D £
repr et £—th tate—Tong-—TermCar mbudsman—Program—for
£+ +
puEP f—this—par

(d) Contract for services necessary to carry out the
activities of the office.

(e) Apply for, receive, and accept grants, gifts, or other
payments, including, but not limited to, real property, personal
property, and services from a governmental entity or other
public or private entity or person, and make arrangements for
the use of such grants, gifts, or payments.

(f) Coordinate, to the greatest extent possible, state and
local ombudsman services with the protection and advocacy
systems for individuals with developmental disabilities and

mental illnesses and with legal assistance programs for the poor

through adoption of memoranda of understanding and other means.
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(g)+4k)» Enter into a cooperative agreement with the Medicaid
Fraud Division as prescribed under s. 731 (e) (2) (B) of the Older
Americans Act.

(h)+44) Prepare an annual report describing the activities
carried out by the office, the state council, and the districts
teoeat—eouneits in the year for which the report is prepared. The
state ombudsman shall submit the report to the secretary, the

United States Assistant Secretary for Aging, the Governor, the

President of the Senate, the Speaker of the House of

Representatives, the Secretary of Children and Families, and the

Secretary of Health Care Administration at least 30 days before

the convening of the regular session of the Legislature. The

+ hall i + bmit +h £ 4 thae Tnitad Qb+
retar TR tuER—SUemE ne—report——= T nreea S
A i s+ + + £ 3 +h +] ko) L dent £
TSEaH * o Tor SE=zacha +r FRO¥7 He—PF TaCH +
the—Senate;—the Speaker—ofthe Houseof Representatives;—the
g £ ochild a4 & 11 i d +h Il + £
retar £ Arrarer—ana—Famity Vi —aRe—Eh retar £

HealthCareAdministrations The report must shadd, at a minimum:

1. Contain and analyze data collected concerning complaints
about and conditions in long-term care facilities and the
disposition of such complaints.

2. Evaluate the problems experienced by residents.

3. Analyze the successes of the state ombudsman program
during the preceding year, including an assessment of how
successfully the office pregram has carried out its
responsibilities under the Older Americans Act.

4. Provide recommendations for policy, regulatory, and
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291 statutory changes designed to solve identified problems; resolve 320 (c) Assist the state ombudsman to discover, investigate,
292 residents’ complaints; improve residents’ lives and quality of 321 and determine the existence of abuse or neglect in any long-term
293 care; protect residents’ rights, health, safety, and welfare; 322 care facility, and work with the adult protective services
294| and remove any barriers to the optimal operation of the state 323| program as required in ss. 415.101-415.113.
295| Femg-Ferm—Care ombudsman program. 324 (d) Assist the state ombudsman in eliciting, receiving,
296 5. Contain recommendations from the state Lerg—TermCare 325| responding to, and resolving complaints made by or on behalf of
297| embudsman council regarding program functions and activities and 326| residents.
298| recommendations for policy, regulatory, and statutory changes 327 (e) Elicit and coordinate state, district deead, and
299| designed to protect residents’ rights, health, safety, and 328| wvoluntary organizational assistance for the purpose of improving
300| welfare. 329 the care received by residents.
301 6. Contain any relevant recommendations from 330 (f) Assist the state ombudsman in preparing the annual
302| representatives of the office leeal—eeuneils regarding program 331| report described in s. 400.0065.
303 functions and activities. 332 (3) The state Leng-TFerm—Car mbudsman council shall be
304 Section 5. Section 400.0067, Florida Statutes, is amended 333 composed of one active ombudsman from each district ‘eead
305| to read: 334 greil-—member—elected by ecach teocal greit plus three at-large
306 400.0067 State Long-Term Care Ombudsman Council; duties; 335| members appointed by the secretary Geverrer.
307| membership.— 336 (a) Each district manager, in consultation with the
308 (1) There is created, within the Office of State Long-Term 337 district ombudsmen, shall select a district ombudsman deeat
309| Care Ombudsman, the State Long-Term Care Ombudsman Council. 338 greit—shalleleet by majorit te—a—repr reatd £rom—amonyg
310 (2) The state heng-TermCareOmbudsman council shall: 339 th ureit—members to represent the interests of the district
311 (a) Serve as an advisory body to assist the state ombudsman 340| Zeeat—eouneit on the state council. A—teeat—ecouncit—chair may
312 in reaching a consensus among districts l‘eeat—eeumeils on issues 341 Aot o as—the—repr aEatd £ —+theJdoealt srett—oen—th
313| affecting residents and impacting the optimal operation of the 342| state—ecouneits
314| program. 343 (b)1. The state ombudsman seeretary,—after econsulting—with
315 (b) Serve as an appellate body in receiving from the 344| +he—ombudsman; shall submit to the secretary Gewermer a list of
316| districts teeat—eeureits complaints not resolved at the district 345| individuals persens recommended for appointment to the at-large
317| Zeea* level. Any individual member or members of the state 346| positions on the state council. The list may shal® not include
318| council may enter any long-term care facility involved in an 347| the name of any individual pe¥sen who is currently serving in a
319| appeal, pursuant to the conditions specified in s. 400.0074(2). 348| district em—a—teeat urett.
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2. The secretary Gewerrmor shall appoint three at-large
members chosen from the list.

3. If the secretary Gewermer does not appoint an at-large
member to fill a vacant position within 60 days after the list

is submitted, the state retary,—after asyutting—with—th

ompbudsmany shall appoint an at-large member to fill that vacant
position.

(4) (a)4ert= AL+ State council members shall serve 3-year
terms.

2- A member of the state council may not serve more than

two consecutive terms.

(b)3= A district manager, in consultation with the district

ompbudsmen, leeat—eeouneit may recommend replacement remevat of

its selected ombudsman eleeted—reps reatd from the state

council by—eamajerit £e. If the district manager, in

consultation with the district ombudsmen, selects a replacement

ompbudsman, the district manager SRredt £ te—rem EnS

representative;—the toealt areit—ehair shall immediately notify

the state ombudsman. T retary—shalladvise+the G rro¥r—of
i»}w | 217 +

1 $azd o £
T = T STRaSE apoR—¥ TR * T¥ Ot

ombudsman+

th

(c)4~ The position of any member missing three state
council meetings within a l-year period without cause may be
declared vacant by the state ombudsman. The findings of the
state ombudsman regarding cause shall be final and binding.

(d) 5= Any vacancy on the state council shall be filled in

the same manner as the original appointment.

(e)+4e1. The state council shall elect a chair to serve for

a term of 1 year. A chair may not serve more than two
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consecutive terms.

2. The chair shall select a vice chair from among the
members. The vice chair shall preside over the state council in
the absence of the chair.

3. The chair may create additional executive positions as
necessary to carry out the duties of the state council. Any
person appointed to an executive position shall serve at the
pleasure of the chair, and his or her term shall expire on the
same day as the term of the chair.

4. A chair may be immediately removed from office before
prier—te the expiration of his or her term by a vote of two-
thirds of all state council members present at any meeting at
which a quorum is present. If a chair is removed from office
before prier—te the expiration of his or her term, a replacement
chair shall be chosen during the same meeting in the same manner
as described in this paragraph, and the term of the replacement
chair shall begin immediately. The replacement chair shall serve
for the remainder of the term and is eligible to serve two
subsequent consecutive terms.

(f)+4e}1. The state council shall meet upon the call of the
chair or upon the call of the state ombudsman. The state council
shall meet at least quarterly but may meet more frequently as
needed.

2. A quorum shall be considered present if more than 50
percent of all active state council members are in attendance at
the same meeting.

3. The state council may not vote on or otherwise make any
decisions resulting in a recommendation that will directly

impact the state council or any district teeat—eeurneit, outside
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407| of a publicly noticed meeting at which a quorum is present. 436| faeitity—and—te—use the procedures provided for in ss. 415.101-
408 (9)+4£)r Members may not shatt receive me compensation but 437 415.113 when applicable.
409 shall, with approval from the state ombudsman, be reimbursed for 438 (c) Identify Elieit;—reeeive, investigate, resperd—tes and
410| per diem and travel expenses as provided in s. 112.061. 439| resolve complaints made by or on behalf of residents relating to
411 Section 6. Section 400.0069, Florida Statutes, is amended 440 actions or omissions by providers or representatives of
412 to read: 441 providers of long-term care services, other public or private
413 400.0069 Leeat Long-term care ombudsman districts eeureils; 442| agencies, guardians, or representative payees which may
414| duties; appointment membership.— 443| adversely affect the health, safety, welfare, or rights of
415 (1) (a) The state ombudsman shall designate districts deead 444| residents.
416 teorg—term—ear muasman wpeits to carry out the duties of the 445 (d) Review and, if necessary, comment on all existing or
417 state Lerg-FermCare ombudsman program withian—teealt mgRTEtes . 446| proposed rules, regulations, and other governmental policies and
418| Each district teeat—eeuneit shall function under the direction 447| actions relating to long-term care facilities that may
419 of the state ombudsman. 448| potentially have an effect on the #ightss health, safety,
420 (b) The state ombudsman shall ensure that there are 449| welfare, and rights wetfare of residents.
421 representatives of the office is—at—teast—ene—Toecat wreit 450 (e) Review personal property and money accounts of
422 operating in each district ef—+the department!/splonning and 451 residents who are receiving assistance under the Medicaid
423 EES areas—Th mbudshanmayereate additieralJteoecat 452 program pursuant to an investigation to obtain information
424| eeureits as necessary to ensure that residents throughout the 453| regarding a specific complaint er—preblem.
425 state have adequate access to state Ferg—Ferm—Care ombudsman 454 (f) Recommend that the state ombudsman and the legal
426| program services. Tk sbudstan——after approvalfrem—th 455| advocate seek administrative, legal, and other remedies to
427 | seeretaryr——shalldesignratethe Jurisdietionat boundaries—-ofecach 456| protect the health, safety, welfare, and rights of +hke
428| Zteeal—ecouneils 457 residents.
429 (2) The duties of the representatives of the office in the 458 (g) Provide technical assistance for the development of
430| districts teeat—eeuneits are to: 459| resident and family councils within long-term care facilities.
431 (a) Provide services to assist in Sex as5—a—third-part 460 (h)+4&)» Carry out other activities that the state ombudsman
432| meechanism—for protecting the health, safety, welfare, and eiwvit 461| determines to be appropriate.
433| and—human rights of residents. 462 (3) In order to carry out the duties specified in
434 (b) Discover, investigate, and determine the existence of 463 subsection (2), a representative of the office may member—of—a
435| abuse, e¥ neglect, or exploitation using imn—any long—term—ear 464 Toealt wreit—is—auvtherized—te enter any long-term care facility
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without notice or without first obtaining a warrant; however,

gbieet—+to—the provisien £ s. 400.0074(2) may apply regarding

notice of a followup administrative assessment.

(4) Each district leeatl—eeowneid shall be composed of
ompbudsmen members whose primary residences are residenee—is
located within the boundaries of the district ‘eeal—eeureills
ﬂ‘ﬂ‘ﬁ_‘ﬁ‘dﬂ.—e&eﬁ. i it 3 .

(a) Upon good cause shown, the state ombudsman may appoint

an ompudsman to another district. Tk mbadsmanr—shatl—str: =
+h o4 h 1 ] 1 1 1 1 g +h £al1l 1
asure—that—each tocal greit—inelude—the following persons—a
1 + 1 + = 1 + +1 o h 3 1 128
- tea re—medteat—or pathiephysietan—wh
+ 2 3 ul a K 3 ul daed ot + 3 ul =N £
praeti inelud r—has—ineluded—a—substantial number of
1 o+ 1 o + a h 4 o X 1 +
geriatrie pottents R whe Ry praets a—=—tere e
faeiditys
4 ul 4 + 1 h 2 3
At—lea re—registered—nur ho—has—geriatri
experreneces
3—At—least—onelicensed pharmacists
4 + 7 4+ 3 ot d dia+ s
4 t—lea re—registered—dietitians
C £ 1 + i 4 + +
teo x—Aursing—home—residen r—repr et
consumer—advoecates—fornursing—home—residentsy
& + 1 RN 2 + £ o 1 3 4
e o sosbeee s taesl R
= + £ 14+ 1 hl + £ P 144 : o
aek stes—feor altternatt long—termeare—facittity residentsy
7 £ 1 4+ s . A
tJlea re—attorney;—and
Q + 1 + £ 2 ] 3 l 1
t—least—one—professienat tat—workers

(b) The following individuals may not be appointed as

ombudsmen :

1. The owner or representative of a long-term care
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2. A provider or representative of a provider of long-term

care service.

3. An employee of the agency.

4. An employee of the department, except for a

representative of the office.

5. An employee of the Department of Children and Families.

6. An employee of the Agency for Persons with Disabilities

I 11 +h o 1 g4 + £ 1 +
I+ =3 Fatt—the—medirecat—aiy r—of—atong—termea¥r
£ 113+ 1 £ +h the d + £+
faeit+t r—an—empt f—the—agency;, —thedepartment; B

£ child a4 F 11 g th
bepartment—of Chitldren—ana—Famit Y 7 r—Eh geney—Ffor
B RN il N ££
Persons—with—Disabidits ¥ aS—a—member—or—as—ah fHrex

1o £ 21

member—of—a et .

(5) (a) To be appointed as an ombudsman, an individual must:

+ 1 h

Individuals—wishing Join—a—toecat greilt—shatt Submit

an application to the state ombudsman or his or her designee.

2. Successfully complete level 2 background screening
pursuant to s. 430.0402 and chapter 435 The—ombudsmanr—shatt

1 +h 1o 1 A 17 14 4o 4 Axzs N 4 £
Fevt the dindividualls—applicationand advi B retar £
= hl A £ o+
e r—her—r mrendation—for approval—ordisappreval—ofth

datral B +h il l JT£ +1 +
andidatel s—membership—on—the Jloeal uneit. Ffthe seeretar
£ + 1 17 + ] = hall |
SHPPE f—the—dndividuat mempershipr—the frdividuat—shaltt b
(b) The state ombudsman shall approve or deny the
appointment of the individual as an ombudsman T retary e

h| 1 11 £h b hall thot £l
Ao === HReTT7 T+ mogeshah—SaaT = RSBE o E2a

= + g € +h 1 bl 3
e vIabaTr TS TmmeaTrate Ty rem S FOm—tft =+ T SsRacE = Fr
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bk} ; e T ; ;
£ 4 Q4 4 T e ] D PR
et = a2 = T Foebe e P oo bbb
+ Ll N} N 1
o e SETEEN T - her approvedt:

(c) Upon appointment as an ombudsman,

the individual may

participate in district activities but may not represent the

office or conduct any authorized program duties until the

individual has completed the initial training specified in s.

400.0091 (1)

and has been certified by the state ombudsman.

(d) The state ombudsman,

for go

od cause shown, such as

development of a conflict of interest,

failure to adhere to the

policies and procedures established

by the office, or

demonstrated inability to carry out

the responsibilities of the

office,

may rescind the appointment

of an individual as an

ombudsman. After the appointment is

rescinded, the individual

may not conduct any duties as an ombudsman and may not represent

the office or the state ombudsman program A—Zteecalt GRet—me

£h

h

g
¥ e HE

h

digtel +

11 4
SharT—Immeatrates FEPO¥rtT

Bbird Th Bird

12 dati to +th
¥ meRdation—to—¢&

+h datd £ +h
£ £

moBeSHaf—+ HmogaSHat

i1 | 4

oG aavE

Ho
q
H
q
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d =N £ 1 ] 2 1 2N

R = seicat Gomenber of o looal el oamay ser a5 Chat.
FAZY Th ol 1 + h 1 £ + 1
S b e e e e e
1 £+ T 1 . 3 ol +
e iy e = R ity
-1 - +h N £ + 1 h
pncit odn the absen fth Batr
L \ Th + Ada+ | + 2
e b et e i e
+ PN + £ 4+ k] 1
= o e L e =
taod + EE h 11 +  +
cerson appointed at (ESEs positicn shall ¥ at th
1 £ +1 2 4+ 17 +
b ey e et o bk e b
a +h + £ + 1 h 1
Sl “ g £ e
L) I N 1 1 +al a £ ££ +
tH—E—chatr—ray betmmediately—rem d—from—offt rior—t
+ 2 + + £ 4+ Lt £ 4+
“t e S s et e et e
=N £ + 1 1 | T £ h a £
P e O e L e o e ey
££ + +h 4 £ 1 h 4
6+ e h piration—efhis—er—her FH—a—reptacemert
o 11 W k] ead 4 + 1 + N + £
e Tt = e e et e
£h | o111 N ol Th +
o e L e e
h 1 h 11 £ + 1 £ + 1 + =N
Eatr—shatt ¥ for—theremainder—of—+th ot ——the—persen—h
h 1 +h 11 £ +1h ST hnl a2 ul 1 3 1
i s S B e T e T e
11 + + 7 + IS N T + il £
] D £ D ] B T S
(6) 48> An ombudsman may not member—of atoealt greit

shatt receive me compensation but shall,

state ombudsman,

be reimbursed for trav

with approval from the
el expenses beoth—within

ot gaeit in accordance

g toida +h 2 iodiatd £ b
aRe—outEster he—urisdiction—of—+the 3
with the—prevision £ s. 112.061.

(7)49)» A representative of the office may Fhe—Zdeealt

greits—are—auvtheorized—te call upon ap
£stat rament for sweh profession

I
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needed in the discharge of his or her #heir duties, and such—=

A+t state agencies shall cooperate with—the loecalt greits in

providing requested information and agency representation at
covneit—meetings.

Section 7. Section 400.0070, Florida Statutes, is amended
to read:

400.0070 Conflicts of interest.—

(1) A representative of the office may Tk sl A S et

not:

(a) Have a direct involvement in the licensing or
certification of, or an ownership or investment interest in, a
long-term care facility or a provider of a long-term care
service.

(b) Be employed by, or participate in the management of, a
long-term care facility.

(c) Receive, or have a right to receive, directly or
indirectly, remuneration, in cash or in kind, under a
compensation agreement with the owner or operator of a long-term
care facility.

(2) Each representative emptoyee of the office—each state
couvneit—member;—and—each tocatl—couneit—member shall certify that
he or she does not have any kas—sme conflict of interest.

(3) The department, in consultation with the state

ombudsman, shall define by rule:
(a) Situations that constitute an individual a—persen
having a conflict of interest which £hat could materially affect

the objectivity or capacity of the individual a—persen to serve

as a representative emn—an—ombudsman grett;—or—as—an—empt

of the office;—whit arrying—out—thepurpeses—of—+th tat
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Long—TermCare Ombudsman Programas specifiedin this part.

(b) The procedure by which an individual a—perser listed in
subsection (2) shall certify that he or she does not have a hes
are conflict of interest.

Section 8. Section 400.0071, Florida Statutes, is amended
to read:

400.0071 State Leng-Ferm—Care ombudsman program complaint

procedures.—The department, in consultation with the state

ompudsman, shall adopt rules implementing state and local
complaint procedures. The rules must include procedures for

receiving, investigating, identifying, and resolving complaints

concerning the health, safety, welfare, and rights of residents+

1y n iz laint 3 + 1 + £ 1134+
=)+ VRS P SaSicr=as T ORG rH—ear TaeI
h| £ h| £ £ 115+
F—aR—SMmpP=T F—a—Tong—termEa¥ faetr+Ey.
2y ¢ 44 i £4 44 £ £ +
A\ rogCErRg T THFETOH o=+ Oohg —ear EaCaCE SRS
1 £ h| + £ 134+ +
r—aR—CHmpT T—a—Tong—term—ea¥ ERSaSEEE o wosegugent—=
i laint
¥ HrERg—or RPTa T
£ £ 11343

Section 9. Section 400.0073, Florida Statutes, is amended

to read:

400.0073 Complaint State—andteocal—ombudsman wrett
investigations.—
(1) A representative of the office }eealt—eeuneit shall

identify and investigate;—within o reasonable time after =
comptaint—is—mader any complaint made by or on behalf of a
resident—a—representat: £ a—resident;—orany other—eredibl
o based—on—an—aectionor omission by an administrater;—an
mployee—or—a—repr Freatd £ a—Jteong—term—eare—faeility which
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might be:
(a) Contrary to law;
(b) Unreasonable, unfair, oppressive, or unnecessarily

discriminatory, even though in accordance with law;

(c) Based on a mistake of fact;
(d) Based on improper or irrelevant grounds;
(e) Unaccompanied by an adequate statement of reasons;
(f) Performed in an inefficient manner; or
(g) Otherwise adversely affecting the health, safety,
welfare, or rights of a resident.
(2\ T 3 4 4 both + PP bl 4
e A e et
+ +h 1+ + bald SN h 1
ke He—authertty Hotd—publtic—hearing
2\ ol E 1 £ 1 ul 11 + 1 EEN
Y—Subseqguent sr—appeat—frem—aJteoecal greidl;—the—stat
21 1 + 3 + il 3 + 1 a + 1
T e S ot Fred— He—teeat
1 £ 213+ 2 d 4»_

3 3 Tsrd 1 £
BReT T3 TV IR OohRg rR—ea¥ TAEFTTEY —a—% Teeh

(2)44)» If a representative of the office the—ombudsman—-or

aFr tat r—teoeat greit—member 1s not allowed to enter a

long-term care facility, the administrator of the facility shall

be considered to have interfered with a representative of the

office—h tat wneit,—or—the tocalt wreit in the

performance of official duties as described in s. 400.0083(1)

and to have violated mmitted—a—vielatien—-of this part. The

representative of the office embudsman shall report a facility’s

refusal to allow entry to the facility to the state ombudsman or

his or her designee, who shall report the incident to the

agency, and the agency shall record the report and take it into
consideration when determining actions allowable under s.
400.102, s. 400.121, s. 429.14, s. 429.19, s. 429.69, or s.
429.71.
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Florida Statutes, is amended

++ Onsite administrative

assessments.—

(1) A representative of the of

fice shall In—additien—teo—any

s e . 2 44 A fad £+ 1aidnmEe +h
peetfie—n tgation rrehs d—pursuan & mptatat—ER
et wreit—shalt conduct, at least annually, an onsite

administrative assessment of each n
facility, and adult family-care hom

This administrative assessment must

ursing home, assisted living

e i+ 'S EEI]

ithin its furisdietion.

be resident-centered and

must shkatt focus on factors affecti

ng the rights, health,

safety, and welfare of the residents. Eaehteeat et
g+ =] + s 1 1 S At P 4+ 3 4
Feouraged—t Frebha sttt ar—enst ardrdrtetratt & SHERE
£ h ads + 2 1 1 + £ 1 1o+ St N 3+
femes—adatttonat—tere sr—eare—feettt e

(2) An onsite administrative a

Teoeat vyreit—shatt—be subject to t

(a) To the extent possible and

ssessment is conduetedby—=
he following conditions:

reasonable, the

administrative assessment may as

the efforts of £he—agemey surveys a

state agencies of long-term care fa

et hatt not duplicate
nd inspections conducted by

cilities under—part—TFif—of

£ha i + = 4+ T 4 TT £
- Fapter —and—par I—and—FF—of

(b) An administrative assessme
time and for a duration necessary t

required to complete the assessment

toeat—ecouneit.
(c) Advance notice of an admin

be provided to a long-term care fac

followup assessments on specific pr
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(d) A representative of the office leeat wReit—member

physteally present for the administrative assessment must shedd
identify himself or herself to the administrator amd—eite—the

pecific statutory authority for his or her assessment of the

facility or his or her designee.

(e) An administrative assessment may not unreasonably
interfere with the programs and activities of residents.

(f) A representative of the office teeat greil—member may

not enter a single-family residential unit within a long-term
care facility during an administrative assessment without the
permission of the resident or the representative of the
resident.

(g) An administrative assessment shall must be conducted in
a manner that does not impose an wilt—impese—sme unreasonable
burden on a long-term care facility.

(3) Regardl

£ = L add 3
R EISaT ToHT7

1 11 N
=3 o ¥—= == e memoer—+t =3 + =233

44> An onsite administrative assessment may not be

accomplished by forcible entry. However, if a representative of

the office eombudsman—er—a—stat r—Joeal gpeil—member 1s not
allowed to enter a long-term care facility, the administrator of
the facility shall be considered to have interfered with a

representative of the office—h tat wreil;—er—theteealt

eouwneit in the performance of official duties as described in s.
400.0083(1) and to have committed a violation of this part. The
representative of the office embudsmarn shall report the refusal

by a facility to allow entry to the state ombudsman or his or
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her designee, who shall then report the incident to the agency,

and the agency shall record the report and take it into
consideration when determining actions allowable under s.
400.102, s. 400.121, s. 429.14, s. 429.19, s. 429.69, or s.
429.71.

(4) The department, in consultation with the state

ombudsman, may adopt rules implementing procedures for

conducting onsite administrative assessments of long-term care

facilities.
Section 11. Section 400.0075, Florida Statutes, is amended
to read:
400.0075 Complaint notification and resolution procedures.—
(1) (a) Any complaint er—prebtem verified by a

representative of the office an—eombudsman uredit as a result of

ey

an investigation may er—emsite—administrats: & merrE—whi

1odnt 1l 3 det 3 d + 3 dial 4
RpTratir ¥F—proorem—S—actermIaea——¢ reeatE remeaiar— ToR

og

=ae—saat grrett—shatt be identified and brought to the
attention of the long-term care facility administrator subject
to the confidentiality provisions of s. 400.0077 imn—writing.
Upon receipt of the information sueh—deeument, the

administrator, with the concurrence of the representative of the

office leeat ypeit—ehair, shall establish target dates for
taking appropriate remedial action. If, by the target date, the
remedial action is not completed or forthcoming, the

representative may extend the target date if there is reason to

believe such action would facilitate the resolution of the

complaint, or the representative may refer the complaint to the

district manager teealt greil—echatr may—after—obtaining
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(b) If an ombudsman determines £k
believes that the health, safety, welfare, or rights of a the

resident are in imminent danger, the ombudsman must immediately

notify the district manager. The district manager ehair—shalt

e
===

Fr

£tk shudsman——or tegat—ad ate;—whe, after verifying

that such imminent danger exists, must notify the appropriate

state agencies, including law enforcement agencies, the state

ompbudsman, and the legal advocate to ensure the protection of

hatd k3 diat 1 1 drminiot 3 =] + £ +
Ao X—rmmeatat —egaT et ot remeat PE

the resident.

(c) If the state ombudsman or legal advocate has reason to

believe that the long-term care facility or an employee of the
facility has committed a criminal act, the state ombudsman or
legal advocate shall provide the local law enforcement agency
with the relevant information to initiate an investigation of
the case.

(2)4=) Upon referral from a district ‘eeat—eeuneilt, the

state ombudsman or his or her designee eeurmeit shall assume the

responsibility for the disposition of the complaint. If a long-

term care facility fails to take action to resolve or remedy the

on—a complaint by—the——stat yaeit, the state ombudsman eeuwneit
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i1 N
T =3 eI mempeT

(a)+= In accordance with s. 400.0077, publicize the

complaint, the recommendations of the representatives of the

office leeal—eor—stat wypeit, and the response of the long-term
care facility.

(b) 2+ Recommend to the department and the agency a series
of facility reviews pursuant to s. 400.19, s. 429.34, or s.
429.67 to ensure correction and nonrecurrence of the conditions
that gave giwe rise to the complaint eemptaints against the a
long-term care facility.

(c) 3= Recommend to the department and the agency that the

long-term care facility no longer receive payments under any
state assistance program, including Medicaid.

(d) 4~ Recommend to the department and the agency that
procedures be initiated for action against rewveeatien—of the
long-term care facility’s license in accordance with chapter
120.

—F£—+h tat grett—ehatrbeld s—that—+thehealths

afetyr—weltfare;——orright £ +the resident are—in e
e lbebeer tan o Seies lpeleaes conpec S

(3)4e> If the state ombudsman, after consultation with the

legal advocate, has reason to believe that the long-term care
facility or an employee of the facility has committed a criminal
act, the office embudsman shall provide the local law

enforcement agency with the relevant information to initiate an
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investigation of the case.

Section 12. Section 400.0078, Florida Statutes, is amended
to read:

400.0078 Citizen access to state Leng-Ferm—Care ombudsman
program services.—

(1) The office shall establish a statewide toll-free
telephone number and e-mail address for receiving complaints
concerning matters adversely affecting the health, safety,
welfare, or rights of residents.

(2) Every—resident—or—reps et fa—resident—shalt

reeeiwver Upon admission to a long-term care facility, each

resident or representative of a resident must receive

information regarding:

(a) The purpose of the state Lemng-Ferm—Care ombudsman
program.s

(b) The statewide toll-free telephone number and e-mail

address for receiving complaints.;—ane

(c) Information that retaliatory action cannot be taken

against a resident for presenting grievances or for exercising

any other resident rights.

(d) Other relevant information regarding how to contact

representatives of the office program.

Residents or their representatives must be furnished additional
copies of this information upon request.

Section 13. Section 400.0079, Florida Statutes, is amended
to read:

400.0079 Immunity.—

(1) Any person making a complaint pursuant to this part who
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does so in good faith shall be immune from any liability, civil
or criminal, that otherwise might be incurred or imposed as a
direct or indirect result of making the complaint.

(2) Representatives of the office and The—ombudsman—or—any

£h i | +h aad + + bekh
Ber

N 1
per o eRo¥r: SOyt mogesHa—t =3 £33 Yo

£ of+th

ffiece;—as—well—as—att members of the state council are and

haltlt—Pbe immune from any liability, civil or

Ho
q
i
d
-
H

criminal, that otherwise might be incurred or imposed during the
good faith performance of official duties.

Section 14. Section 400.0081, Florida Statutes, is amended
to read:

400.0081 Access to facilities, residents, and records.—

(1) A long-term care facility shall provide representatives

of the office with+—h ot ureil—and its members;—and—th

a +thei b +

1 |
ES o BHeTT SRa— e T memoeE =3

(a) Access to Any—pertien—ef the long-term care facility

and residents any—resident—as—= ary—to—in tigat ¥

(b) Appropriate access to medical and social records of a

resident for review as—= sEy—te—iF Eierat r—r = =
compraintsy 1if:

1. The representative of the office has the permission of

the resident or the legal representative of the resident; or

2. The resident is unable to consent to the review and does
not have a kaes—sme legal representative.

(c) Access to medical and social records of a #he resident
a5 0 sary to in tlgat roresol & Eplaint, 17

1. A legal representative or guardian of the resident

refuses to give permission;
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871 2. A representative of the office has reasonable cause to 900| that violates this section:
872 believe that the legal representative or guardian is not acting 901 (a) Is Shalt—Pbe liable for damages and equitable relief as
873| in the best interests of the resident; and 902| determined by law.
874 3. The representative of the office stat r—tocat wReit 903 (b) Commits a misdemeanor of the second degree, punishable
875| member obtains the approval of the state ombudsman. 904| as provided in s. 775.083.
876 (d) Access to the administrative records, policies, and 905 Section 16. Section 400.0087, Florida Statutes, is amended
877| documents to which residents or the general public has have 906| to read:
878 access. 907 400.0087 Department oversight; funding.—
879 (e) Upon request, copies of all licensing and certification 908 (1) The department shall meet the costs associated with the
880 records maintained by the state with respect to a long-term care 909 state Leng-Ferm—ECare ombudsman program from funds appropriated
881| facility. 910| to it.
882 (2) The department, in consultation with the state 911 (a) The department shall include the costs associated with
883 ombudsman and—th et wpeit, may adopt rules to establish 912 support of the state Lerng-Ferm—ECare ombudsman program when
884| procedures to ensure access to facilities, residents, and 913| developing its budget requests for consideration by the Governor
885| records as described in this section. 914| and submittal to the Legislature.
886 Section 15. Section 400.0083, Florida Statutes, is amended 915 (b) The department may divert from the federal ombudsman
887 to read: 916 appropriation an amount equal to the department’s administrative
888 400.0083 Interference; retaliation; penalties.— 917 cost ratio to cover the costs associated with administering the
889 (1) A It——shatt—beuntawful—for—any person, long-term care 918| state ombudsman program. The remaining allotment from the Older
890| facility, or other entity may not £e willfully interfere with a 919| Americans Act program shall be expended on direct ombudsman
891 representative of the office ory the state councily—er—a—deeat 920 activities.
892 eourneit in the performance of official duties. 921 (2) The department shall monitor the office andy the state
893 (2) A It——shallbeunltawful—for—any person, long-term care 922 council;—and—thetoeecalt wreits to ensure that each is carrying
894 facility, or other entity may not e knowingly or willfully take 923| out the duties delegated to it by state and federal law.
895 action or retaliate against any resident, employee, or other 924 (3) The department is responsible for ensuring that the
896| person for filing a complaint with, providing information to, or 925| office:
897| otherwise cooperating with any representative of the office ors 926 (a) Has the objectivity and independence required to
898 the state council—er—a—Iteecalt greit. 927 qualify it for funding under the federal Older Americans Act.
899 (3) A Amy person, long-term care facility, or other entity 928 (b) Provides information to public and private agencies,
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929| 1legislators, and others. 958| emproyees of the office and—to—the member £tk tate—and
930 (c) Provides appropriate training to representatives of the 959| Zteeal——eouneits.
931 office er—eof+h tat e e 960 (1) All representatives state—andteecat R s
932 (d) Coordinates ombudsman services with Disability Rights 961| emproyees of the office shall be given a minimum of 20 hours of
933| Florida +hk = ey ater—for Persen ith Disabilitd and 962| training upon employment with the office or appointment as an
934 with providers of legal services to residents efJteng—term—ear 963 ompudsman. Ten approvat—as—astat r—teoeat sreil—member—and
935| f$aeilities in compliance with state and federal laws. 964| 18 hours of continuing education is required annually
936 (4) The department shall also: 965 thereafter.
937 (a) Receive and disburse state and federal funds for 966 (2) The state ombudsman shall approve the curriculum for
938| purposes that the state ombudsman has formulated in accordance 967 the initial and continuing education training, which must, at a
939 with the Older Americans Act. 968 minimum, address:
940 (b) Whenever necessary, act as liaison between agencies and 969 (a) Resident confidentiality.
941 branches of the federal and state governments and the office 970 (b) Guardianships and powers of attorney.
942 State—TLong-TermCaxr mbudsman—Program. 971 (c) Medication administration.
943 Section 17. Section 400.0089, Florida Statutes, is amended 972 (d) Care and medication of residents with dementia and
944| to read: 973| Alzheimer’s disease.
945 400.0089 Complaint data reports.—The office shall maintain 974 (e) Accounting for residents’ funds.
946| a statewide uniform reporting system to collect and analyze data 975 (f) Discharge rights and responsibilities.
947 relating to complaints and conditions in long-term care 976 (g) Cultural sensitivity.
948 facilities and to residents for the purpose of identifying and 977 (h) Any other topic related to residency within a long-term
949| resolving significant complaints preblems. The office shall 978| care facility = mrended—by—the seeretar
950 publish quarterly and make readily available information 979 (3) An individual N et —officer;—or repr rEatd
951| pertaining to the number and types of complaints received by the 980 £tk ££4 r—of—thestat r—toeat wreits, other than the
952 state kerng-Ferm—Care ombudsman program and shall include such 981| state ombudsman, may not hold himself or herself out as a
953| information in the annual report required under s. 400.0065. 982 representative of the office State Leng-Ferm Care Ombudsman
954 Section 18. Section 400.0091, Florida Statutes, is amended 983| Pregram or conduct any authorized program duty described in this
955| to read: 984| part unless the individual pe¥rsen has received the training
956 400.0091 Training.—The state ombudsman shall ensure that 985| required by this section and has been certified by the state
957| appropriate training is provided to all representatives 986| ombudsman as qualified to carry out ombudsman activities on
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behalf of the office er—the—stat r—toealt et

Section 19. Subsection (4) of section 20.41, Florida
Statutes, is amended to read:

20.41 Department of Elderly Affairs.—There is created a
Department of Elderly Affairs.

(4) The department shall administer the Office of State
Long-Term Care Ombudsman Cewneils created by s. 400.0063

400 0067 g +h 1 11 £ N
4 g 7

| 11
R G—Ctt == ST ORG FR—ea¥ oBeSHaTt BHeT =Sy

reated—b —400-0669 and shall, as required by s. 712 of the

federal Older Americans Act of 1965, ensure that beth the state

office operates andJlecal long—term—ecar mbudsman gredl
eoperate in compliance with the Older Americans Act.

Section 20. Subsections (10) through (19) of section
400.021, Florida Statutes, are amended to read:

400.021 Definitions.—When used in this part, unless the
context otherwise requires, the term:

1

Bard ; 1 1 +
TOCaTr—OMPDUGSHah e meaRsS—a = T oG FR—eaE

+

=]

planningandservice area

r—Ame¥rIeatt

(10) 4+ “Nursing home bed” means an accommodation which is
ready for immediate occupancy, or is capable of being made ready
for occupancy within 48 hours, excluding provision of staffing;
and which conforms to minimum space requirements, including the
availability of appropriate equipment and furnishings within the
48 hours, as specified by rule of the agency, for the provision
of services specified in this part to a single resident.

(11)+4%2)> “Nursing home facility” means any facility which
provides nursing services as defined in part I of chapter 464

and which is licensed according to this part.
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(12)43%3) “Nursing service” means such services or acts as
may be rendered, directly or indirectly, to and in behalf of a
person by individuals as defined in s. 464.003.

(13) “Office” has the same meaning as in s. 400.0060.

(14) “Planning and service area” means the geographic area
in which the Older Americans Act programs are administered and
services are delivered by the Department of Elderly Affairs.

(15) “Representative of the office” has the same meaning as
in s. 400.0060.

(16)+4+5) “Respite care” means admission to a nursing home
for the purpose of providing a short period of rest or relief or
emergency alternative care for the primary caregiver of an
individual receiving care at home who, without home-based care,
would otherwise require institutional care.

(17)4*6)> “Resident care plan” means a written plan
developed, maintained, and reviewed not less than quarterly by a
registered nurse, with participation from other facility staff
and the resident or his or her designee or legal representative,
which includes a comprehensive assessment of the needs of an
individual resident; the type and frequency of services required
to provide the necessary care for the resident to attain or
maintain the highest practicable physical, mental, and
psychosocial well-being; a listing of services provided within
or outside the facility to meet those needs; and an explanation
of service goals.

(18)+4+7 “Resident designee” means a person, other than the
owner, administrator, or employee of the facility, designated in
writing by a resident or a resident’s guardian, if the resident

is adjudicated incompetent, to be the resident’s representative
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for a specific, limited purpose.
(19) 438y “State ombudsman program eewreit” has the same

meaning as in s. 400.0060 means—th tateLeong—TermCar

Ombudsman—Couneil—established pursuant—te—s+—400-0067.

(20) 439y “Therapeutic spa services” means bathing, nail,

and hair care services and other similar services related to
personal hygiene.

Section 21. Paragraph (c) of subsection (1) and subsections
(2) and (3) of section 400.022, Florida Statutes, are amended to
read:

400.022 Residents’ rights.—

(1) All licensees of nursing home facilities shall adopt
and make public a statement of the rights and responsibilities
of the residents of such facilities and shall treat such
residents in accordance with the provisions of that statement.
The statement shall assure each resident the following:

(c) Any entity or individual that provides health, social,
legal, or other services to a resident has the right to have
reasonable access to the resident. The resident has the right to
deny or withdraw consent to access at any time by any entity or
individual. Notwithstanding the visiting policy of the facility,
the following individuals must be permitted immediate access to
the resident:

1. Any representative of the federal or state government,
including, but not limited to, representatives of the Department
of Children and Families Famity—Serviees, the Department of
Health, the Agency for Health Care Administration, the Office of
the Attorney General, and the Department of Elderly Affairs; any

law enforcement officer; any representative members of the
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office state—orlocalombudsman—eouneil; and the resident’s
individual physician.

2. Subject to the resident’s right to deny or withdraw

consent, immediate family or other relatives of the resident.

The facility must allow representatives of the office state
Long—Term—Carce—ombudsman—Couneit to examine a resident’s
clinical records with the permission of the resident or the
resident’s legal representative and consistent with state law.
(2) The licensee for each nursing home shall orally inform
the resident of the resident’s rights and provide a copy of the
statement required by subsection (1) to each resident or the
resident’s legal representative at or before the resident’s
admission to a facility. The licensee shall provide a copy of
the resident’s rights to each staff member of the facility. Each

such licensee shall prepare a written plan and provide

appropriate staff training to implement £he—provisien £ this
section. The written statement of rights must include a
statement that a resident may file a complaint with the agency
or state leeat ombudsman program eewmeik. The statement must be
in boldfaced type and shatd include the rame;——address,—and
telephone number and e-mail address of the state nmumbers—eof—+the
teeat ombudsman program eewreir and the telephone number of the

central abuse hotline where complaints may be lodged.
(3) Any violation of the resident’s rights set forth in
this section constitutes shall—eenstitute grounds for action by

the agency under the—preovision £ s. 400.102, s. 400.121, or
part II of chapter 408. In order to determine whether the

licensee is adequately protecting residents’ rights, the
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licensure inspection of the facility must shald include private
informal conversations with a sample of residents to discuss
residents’ experiences within the facility with respect to
rights specified in this section and general compliance with
standardsy and consultation with the state ombudsman program

£h h| h| ] 3 4
=222 - ST P g—aher -t Sxasies

i1 3 £ +the D + +
GRe—3h f—+the—Departmen

e£ Eidef£ Y Aﬁﬁai‘ 5 3:. 33 Wkii‘ eli E})e fleESi flg liel S 3:. S }()ea%ed.
Section 22. Subsections (8), (9), and (11) through (14) of

section 400.0255, Florida Statutes, are amended to read:

400.0255 Resident transfer or discharge; requirements and
procedures; hearings.—

(8) The notice required by subsection (7) must be in
writing and must contain all information required by state and
federal law, rules, or regulations applicable to Medicaid or
Medicare cases. The agency shall develop a standard document to
be used by all facilities licensed under this part for purposes
of notifying residents of a discharge or transfer. Such document

must include a means for a resident to request the office leealt

long—term—ear mbtrd + gredit to review the notice and
request information about or assistance with initiating a fair
hearing with the department’s Office of Appeals Hearings. In
addition to any other pertinent information included, the form
shall specify the reason allowed under federal or state law that
the resident is being discharged or transferred, with an
explanation to support this action. Further, the form must shaltd
state the effective date of the discharge or transfer and the
location to which the resident is being discharged or
transferred. The form must shai+ clearly describe the resident’s

appeal rights and the procedures for filing an appeal, including
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the right to request the office lecal-—ombudsman—ecouneit to
review the notice of discharge or transfer. A copy of the notice
must be placed in the resident’s clinical record, and a copy
must be transmitted to the resident’s legal guardian or

representative and to the office leecal—ombudsman gaeit within

5 business days after signature by the resident or resident
designee.

(9) A resident may request that the office leecal—ombudsman
eeoureit review any notice of discharge or transfer given to the
resident. When requested by a resident to review a notice of

discharge or transfer, the office leecal—eombudsman greit shall

do so within 7 days after receipt of the request. The nursing
home administrator, or the administrator’s designee, must

forward the request for review contained in the notice to the

office leeal—embudsman greit within 24 hours after such
request is submitted. Failure to forward the request within 24
hours after the request is submitted shall toll the running of
the 30-day advance notice period until the request has been
forwarded.

(11) Notwithstanding paragraph (10) (b), an emergency
discharge or transfer may be implemented as necessary pursuant
to state or federal law during the peried—ef time after the
notice is given and before the time a hearing decision is
rendered. Notice of an emergency discharge or transfer to the
resident, the resident’s legal guardian or representative, and
the office leeal—ombudsman—ecouneit 1f requested pursuant to
subsection (9) must be by telephone or in person. This notice
shall be given before the transfer, if possible, or as soon

thereafter as practicable. A representative of the office teeat
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ombudsman—eouwneit conducting a review under this subsection
shall do so within 24 hours after receipt of the request. The
resident’s file must be documented to show who was contacted,
whether the contact was by telephone or in person, and the date
and time of the contact. If the notice is not given in writing,
written notice meeting the requirements of subsection (8) must
be given the next working day.

(12) After receipt of any notice required under this

section, the office leecal—ombudsman gyreit may request a

private informal conversation with a resident to whom the notice
is directed, and, if known, a family member or the resident’s
legal guardian or designee, to ensure that the facility is
proceeding with the discharge or transfer in accordance with #he
reguirements—ef this section. If requested, the office teeat

mbudsman wreit shall assist the resident with filing an

appeal of the proposed discharge or transfer.

(13) The following persons must be present at all hearings
authorized under this section:

(a) The resident, or the resident’s legal representative or
designee.

(b) The facility administrator, or the facility’s legal

representative or designee.

A representative of the office leecalteng—termecarc—ombudsman
eourneit may be present at all hearings authorized by this
section.

(14) In any hearing under this section, the following

information concerning the parties shall be confidential and

exempt from the—preovision £ s. 119.07(1):
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Medical services provided.
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Evaluation of personal information.

(a)
(b)
(c) Social and economic conditions or circumstances.
(d)
(e)

Medical data, including diagnosis and past history of

disease or disability.

(f) Any information received verifying income eligibility

and amount of medical assistance payments. Income information

received from the Social Security Administration or the Internal

Revenue Service must be safeguarded according to the

requirements of the agency that furnished the data.

The exemption created by this subsection does not prohibit

access to such information by a representative of the office

localJlong—term—ecar mbudsman greit upon request, by a

reviewing court if such information is required to be part of

the record upon subsequent review,
Art. I of the State Constitution.
Section 23. Subsection (2) of

Statutes, 1is amended to read:

or as specified in s. 24(a),

section 400.1413, Florida

400.1413 Volunteers in nursing homes.—

(2) This section does not affect the activities of the

state er—tecal teong-—term——eare ombudsman program eeouvneils

authorized under part I.

Section 24. Paragraph (d) of subsection (5) of section

400.162, Florida Statutes, is amended to read:

400.162 Property and personal
(5)

affairs of residents.—

(d) If, at any time during the period for which a license
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1219| 1is issued, a licensee that has not purchased a surety bond or 1248| provide to the complainant its findings and resolution.
1220 entered into a self-insurance agreement, as provided in 1249 (4) The agency shall conduct unannounced onsite facility
1221| paragraphs (b) and (c), is requested to provide safekeeping for 1250| reviews following written verification of licensee noncompliance
1222| the personal funds of a resident, the licensee shall notify the 1251 in instances in which the office a—teng—termecare—ombudsman
1223| agency of the request and make application for a surety bond or 1252| eewnmeid, pursuant to ss. 400.0071 and 400.0075, has received a
1224 for participation in a self-insurance agreement within 7 days 1253 complaint and has documented deficiencies in resident care or in
1225| after ef the request, exclusive of weekends and holidays. Copies 1254| the physical plant of the facility that threaten the health,
1226 of the application, along with written documentation of related 1255 safety, or security of residents, or when the agency documents
1227 correspondence with an insurance agency or group, shall be 1256| through inspection that conditions in a facility present a
1228| maintained by the licensee for review by the agency and the 1257 direct or indirect threat to the health, safety, or security of
1229| office state Nursing Heome and Long—Term Care Faecilit mbudsman 1258| residents. However, the agency shall conduct unannounced onsite
1230| <ceuneit. 1259| reviews every 3 months of each facility while the facility has a
1231 Section 25. Subsections (1) and (4) of section 400.19, 1260 conditional license. Deficiencies related to physical plant do
1232 Florida Statutes, are amended to read: 1261 not require followup reviews after the agency has determined
1233 400.19 Right of entry and inspection.— 1262| that correction of the deficiency has been accomplished and that
1234 (1) In accordance with part II of chapter 408, the agency 1263 the correction is of the nature that continued compliance can be
1235| and any duly designated officer or employee thereof or a 1264 reasonably expected.
1236 representative member of the office state Long-Term Care 1265 Section 26. Subsection (1) of section 400.191, Florida
1237 wbudsman—Ceouneil or the toeal tong—term ecar mbuasman wreit 1266 Statutes, is amended to read:
1238 shall have the right to enter upon and into the premises of any 1267 400.191 Availability, distribution, and posting of reports
1239| facility licensed pursuant to this part, or any distinct nursing 1268| and records.—
1240| home unit of a hospital licensed under chapter 395 or any 1269 (1) The agency shall provide information to the public
1241 freestanding facility licensed under chapter 395 which ¢hat 1270| about all of the licensed nursing home facilities operating in
1242| provides extended care or other long-term care services, at any 1271| the state. The agency shall, within 60 days after a licensure
1243 reasonable time in order to determine the state of compliance 1272 inspection visit or within 30 days after any interim visit to a
1244| with theprovisien £ this part, part II of chapter 408, and 1273| facility, send copies of the inspection reports to the office
1245| applicable rules in force pursuant thereto. The agency shall, 1274| Zleeal—tong—term—earce—ombudsman—couneit, the agency’s local
1246| within 60 days after receipt of a complaint made by a resident 1275| office, and a public library or the county seat for the county
1247| or resident’s representative, complete its investigation and 1276| in which the facility is located. The agency may provide
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electronic access to inspection reports as a substitute for
sending copies.

Section 27. Subsection (6) and paragraph (c) of subsection
(7) of section 400.23, Florida Statutes, are amended to read:

400.23 Rules; evaluation and deficiencies; licensure
status.—

(6) Before Prier—te conducting a survey of the facility,
the survey team shall obtain a copy of the office’s leecat—teone—

term—ear mbudsman ureit report on the facility. Problems

noted in the report shall be incorporated into and followed up
through the agency’s inspection process. This procedure does not

preclude the office leecalJtong—term—ear mbudsman greit from

requesting the agency to conduct a followup visit to the
facility.

(7) The agency shall, at least every 15 months, evaluate
all nursing home facilities and make a determination as to the
degree of compliance by each licensee with the established rules
adopted under this part as a basis for assigning a licensure
status to that facility. The agency shall base its evaluation on
the most recent inspection report, taking into consideration
findings from other official reports, surveys, interviews,
investigations, and inspections. In addition to license
categories authorized under part II of chapter 408, the agency
shall assign a licensure status of standard or conditional to
each nursing home.

(c) In evaluating the overall quality of care and services
and determining whether the facility will receive a conditional
or standard license, the agency shall consider the needs and

limitations of residents in the facility and the results of
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interviews and surveys of a representative sampling of

residents, families of residents, representatives of the office

B 11 N £h 1 3 4 i 3
HoBeSHaTt eI —memoeT E=33 PR TS —aht vt area—+h

which—thefaeilityis—toeated, guardians of residents, and staff

of the nursing home facility.

Section 28. Paragraph (a) of subsection (3), paragraph (f)
of subsection (5), and subsection (6) of section 400.235,
Florida Statutes, are amended to read:

400.235 Nursing home quality and licensure status; Gold
Seal Program.—

(3) (a) The Gold Seal Program shall be developed and
implemented by the Governor’s Panel on Excellence in Long-Term
Care which shall operate under the authority of the Executive
Office of the Governor. The panel shall be composed of three
persons appointed by the Governor, to include a consumer
advocate for senior citizens and two persons with expertise in
the fields of quality management, service delivery excellence,
or public sector accountability; three persons appointed by the
Secretary of Elderly Affairs, to include an active member of a
nursing facility family and resident care council and a member

of the University Consortium on Aging; a representative of the

Office of State Long-Term Care Ombudsman; one person appointed
by the Florida Life Care Residents Association; one person
appointed by the State Surgeon General; two persons appointed by
the Secretary of Health Care Administration; one person
appointed by the Florida Association of Homes for the Aging; and
one person appointed by the Florida Health Care Association.
Vacancies on the panel shall be filled in the same manner as the

original appointments.
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1335 (5) Facilities must meet the following additional criteria 1364 415.1034 Mandatory reporting of abuse, neglect, or
1336| for recognition as a Gold Seal Program facility: 1365| exploitation of vulnerable adults; mandatory reports of death.—
1337 (f) Evidence an outstanding record regarding the number and 1366 (1) MANDATORY REPORTING.—
1338| types of substantiated complaints reported to the Office of 1367 (a) Any person, including, but not limited to, any:
1339| State Long-Term Care Ombudsman Seumeit within the 30 months 1368 1. Physician, osteopathic physician, medical examiner,
1340| preceding application for the program. 1369 chiropractic physician, nurse, paramedic, emergency medical
1341 1370| technician, or hospital personnel engaged in the admission,
1342| A facility assigned a conditional licensure status may not 1371| examination, care, or treatment of vulnerable adults;
1343| qualify for consideration for the Gold Seal Program until after 1372 2. Health professional or mental health professional other
1344 it has operated for 30 months with no class I or class II 1373 than one listed in subparagraph 1.;
1345 deficiencies and has completed a regularly scheduled relicensure 1374 3. Practitioner who relies solely on spiritual means for
1346| survey. 1375| healing;
1347 (6) The agency, nursing facility industry organizations, 1376 4. Nursing home staff; assisted living facility staff;
1348 consumers, Office of State Long-Term Care Ombudsman Cewmeid, and 1377 adult day care center staff; adult family-care home staff;
1349| members of the community may recommend to the Governor 1378 social worker; or other professional adult care, residential, or
1350| facilities that meet the established criteria for consideration 1379| institutional staff;
1351 for and award of the Gold Seal. The panel shall review nominees 1380 5. State, county, or municipal criminal justice employee or
1352 and make a recommendation to the Governor for final approval and 1381 law enforcement officer;
1353| award. The decision of the Governor is final and is not subject 1382 6. An Employee of the Department of Business and
1354| to appeal. 1383| Professional Regulation conducting inspections of public lodging
1355 Section 29. Present subsections (18) through (28) of 1384 establishments under s. 509.032;
1356 section 415.102, Florida Statutes, are redesignated as 1385 7. Florida advocacy council member or representative of the
1357 subsections (19) through (29), respectively, and a new 1386 Office of State Long-Term Care Ombudsman eevrneil—member; Or
1358 subsection (18) is added to that section, to read: 1387 8. Bank, savings and loan, or credit union officer,
1359 415.102 Definitions of terms used in ss. 415.101-415.113.— 1388 trustee, or employee,
1360 As used in ss. 415.101-415.113, the term: 1389
1361 (18) “Office” has the same meaning as in s. 400.0060. 1390 who knows, or has reasonable cause to suspect, that a vulnerable
1362 Section 30. Paragraph (a) of subsection (1) of section 1391 adult has been or is being abused, neglected, or exploited shall
1363| 415.1034, Florida Statutes, is amended to read: 1392 immediately report such knowledge or suspicion to the central
Page 47 of 61 Page 48 of 61
CODING: Words strieken are deletions; words underlined are additions. CODING: Words strieken are deletions; words underlined are additions.




Florida Senate - 2014 SB 508 Florida Senate - 2014 SB 508
28-00053A-14 2014508 28-00053A-14 2014508
1393 abuse hotline. 1422 the vulnerable adult alleged to have been abused, neglected, or
1394 Section 31. Subsection (1) of section 415.104, Florida 1423 exploited and the nature of the report.
1395 Statutes, is amended to read: 1424 Section 32. Subsection (8) of section 415.1055, Florida
1396 415.104 Protective investigations of cases of abuse, 1425 Statutes, is amended to read:
1397| neglect, or exploitation of vulnerable adults; transmittal of 1426 415.1055 Notification to administrative entities.—
1398 records to state attorney.— 1427 (8) At the conclusion of a protective investigation at a
1399 (1) The department shall, upon receipt of a report alleging 1428 facility, the department shall notify either the Florida local
1400 abuse, neglect, or exploitation of a vulnerable adult, begin 1429 advocacy council or the office leng—term—ear f e e L) e
1401| within 24 hours a protective investigation of the facts alleged 1430| of the results of the investigation. This notification must be
1402 therein. If a caregiver refuses to allow the department to begin 1431 in writing.
1403| a protective investigation or interferes with the conduct of 1432 Section 33. Subsection (2) of section 415.106, Florida
1404 such an investigation, the appropriate law enforcement agency 1433| Statutes, is amended to read:
1405 shall be contacted for assistance. If, during the course of the 1434 415.106 Cooperation by the department and criminal justice
1406| investigation, the department has reason to believe that the 1435| and other agencies.—
1407| abuse, neglect, or exploitation is perpetrated by a second 1436 (2) To ensure coordination, communication, and cooperation
1408| party, the appropriate law enforcement agency and state attorney 1437 with the investigation of abuse, neglect, or exploitation of
1409 shall be orally notified. The department and the law enforcement 1438| vulnerable adults, the department shall develop and maintain
1410| agency shall cooperate to allow the criminal investigation to 1439| interprogram agreements or operational procedures among
1411 proceed concurrently with, and not be hindered by, the 1440 appropriate departmental programs and the Office of State Long-
1412| protective investigation. The department shall make a 1441| Term Care Ombudsman Cewrmeid, the Florida Statewide Advocacy
1413| preliminary written report to the law enforcement agencies 1442| Council, and other agencies that provide services to vulnerable
1414| within 5 working days after the oral report. The department 1443| adults. These agreements or procedures must cover such subjects
1415| shall, within 24 hours after receipt of the report, notify the 1444| as the appropriate roles and responsibilities of the department
1416| appropriate Florida local advocacy council, or the office leng- 1445| 1in identifying and responding to reports of abuse, neglect, or
1417| +erm—ear mbudsman uyreid, when appropriate, that an alleged 1446| exploitation of vulnerable adults; the provision of services;
1418| abuse, neglect, or exploitation perpetrated by a second party 1447| and related coordinated activities.
1419| has occurred. Notice to the Florida local advocacy council or 1448 Section 34. Paragraph (g) of subsection (3) of section
1420| the office leong—term—ear mbudsman ureit may be accomplished 1449| 415.107, Florida Statutes, is amended to read:
1421| orally or in writing and shall include the name and location of 1450 415.107 Confidentiality of reports and records.—
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(3) Access to all records, excluding the name of the
reporter which shall be released only as provided in subsection
(6), shall be granted only to the following persons, officials,
and agencies:

(g) Any appropriate official of the Florida advocacy

council or the office leng—term—eax mbudsman ureidt
investigating a report of known or suspected abuse, neglect, or
exploitation of a vulnerable adult.

Section 35. Present subsections (16) through (26) of
section 429.02, Florida Statutes, are redesignated as
subsections (17) through (27), respectively, present subsections
(11) and (20) are amended, and a new subsection (16) is added to
that section, to read:

429.02 Definitions.—When used in this part, the term:

(11) “Extended congregate care” means acts beyond those
authorized in subsection (17) +#6) that may be performed
pursuant to part I of chapter 464 by persons licensed thereunder
while carrying out their professional duties, and other
supportive services which may be specified by rule. The purpose
of such services is to enable residents to age in place in a
residential environment despite mental or physical limitations
that might otherwise disqualify them from residency in a
facility licensed under this part.

(16) “Office” has the same meaning as in s. 400.0060.

(21)+426) “Resident’s representative or designee” means a
person other than the owner, or an agent or employee of the
facility, designated in writing by the resident, if legally
competent, to receive notice of changes in the contract executed

pursuant to s. 429.24; to receive notice of and to participate

Page 51 of 61

CODING: Words strieken are deletions; words underlined are additions.

1480
1481
1482
1483
1484
1485
1486
1487
1488
1489
1490
1491
1492
1493
1494
1495
1496
1497
1498
1499
1500
1501
1502
1503
1504
1505
1506
1507
1508

Florida Senate - 2014 SB 508

28-00053A-14

in meetings between the resident and the facility owner,

2014508

administrator, or staff concerning the rights of the resident;
to assist the resident in contacting the office embudsman
ecouvneit 1f the resident has a complaint against the facility; or
to bring legal action on behalf of the resident pursuant to s.
429.29.

Section 36. Paragraph (b) of subsection (3) of section
429.07, Florida Statutes, is amended to read:

429.07 License required; fee.—

(3) In addition to the requirements of s. 408.806, each
license granted by the agency must state the type of care for
which the license is granted. Licenses shall be issued for one
or more of the following categories of care: standard, extended
congregate care, limited nursing services, or limited mental
health.

(b) An extended congregate care license shall be issued to
facilities providing, directly or through contract, services
beyond those authorized in paragraph (a), including services
performed by persons licensed under part I of chapter 464 and
supportive services, as defined by rule, to persons who would
otherwise be disqualified from continued residence in a facility
licensed under this part.

1. In order for extended congregate care services to be
provided, the agency must first determine that all requirements
established in law and rule are met and must specifically
designate, on the facility’s license, that such services may be
provided and whether the designation applies to all or part of
the facility. Such designation may be made at the time of

initial licensure or relicensure, or upon request in writing by
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1509| a licensee under this part and part II of chapter 408. The 1538| rendered and the general status of the resident’s health. A
1510 notification of approval or the denial of the request shall be 1539 registered nurse, or appropriate designee, representing the
1511| made in accordance with part II of chapter 408. Existing 1540 agency shall visit the facility at least quarterly to monitor
1512 facilities qualifying to provide extended congregate care 1541 residents who are receiving extended congregate care services
1513| services must have maintained a standard license and may not 1542| and to determine whether 4£ the facility is in compliance with
1514 have been subject to administrative sanctions during the 1543 this part, part II of chapter 408, and relevant rules. One of
1515| previous 2 years, or since initial licensure if the facility has 1544| the visits may be in conjunction with the regular survey. The
1516| been licensed for less than 2 years, for any of the following 1545| monitoring visits may be provided through contractual
1517 reasons: 1546 arrangements with appropriate community agencies. A registered
1518 a. A class I or class II violation; 1547 nurse shall serve as part of the team that inspects the
1519 b. Three or more repeat or recurring class III violations 1548| facility. The agency may waive one of the required yearly
1520| of identical or similar resident care standards from which a 1549| monitoring visits for a facility that has been licensed for at
1521 pattern of noncompliance is found by the agency; 1550 least 24 months to provide extended congregate care services+
1522 c. Three or more class III violations that were not 1551 if, during the inspection, the registered nurse determines that
1523| corrected in accordance with the corrective action plan approved 1552| extended congregate care services are being provided
1524 by the agency; 1553 appropriately+ and if the facility has no class I or class II
1525 d. Violation of resident care standards which results in 1554 violations and no uncorrected class III violations. The agency
1526| requiring the facility to employ the services of a consultant 1555| must first consult with the office leong—termecare—ombudsman
1527| pharmacist or consultant dietitian; 1556| eewneid for the area in which the facility is located to
1528 e. Denial, suspension, or revocation of a license for 1557| determine whether +£ any complaints have been made and
1529| another facility licensed under this part in which the applicant 1558| substantiated about the quality of services or care. The agency
1530| for an extended congregate care license has at least 25 percent 1559| may not waive one of the required yearly monitoring visits if
1531| ownership interest; or 1560| complaints have been made and substantiated.
1532 f. Imposition of a moratorium pursuant to this part or part 1561 3. A facility that is licensed to provide extended
1533 II of chapter 408 or initiation of injunctive proceedings. 1562 congregate care services must:
1534 2. A facility that is licensed to provide extended 1563 a. Demonstrate the capability to meet unanticipated
1535| congregate care services shall maintain a written progress 1564 resident service needs.
1536| report on each person who receives services which describes the 1565 b. Offer a physical environment that promotes a homelike
1537| type, amount, duration, scope, and outcome of services that are 1566| setting, provides for resident privacy, promotes resident
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1567 independence, and allows sufficient congregate space as defined 1596| retention.
1568| by rule. 1597 5. The primary purpose of extended congregate care services
1569 c. Have sufficient staff available, taking into account the 1598| 1is to allow residents, as they become more impaired, the option
1570| physical plant and firesafety features of the building, to 1599| of remaining in a familiar setting from which they would
1571 assist with the evacuation of residents in an emergency. 1600 otherwise be disqualified for continued residency. A facility
1572 d. Adopt and follow policies and procedures that maximize 1601 licensed to provide extended congregate care services may also
1573| resident independence, dignity, choice, and decisionmaking to 1602| admit an individual who exceeds the admission criteria for a
1574 permit residents to age in place, so that moves due to changes 1603 facility with a standard license, if the individual is
1575 in functional status are minimized or avoided. 1604 determined appropriate for admission to the extended congregate
1576 e. Allow residents or, if applicable, a resident’s 1605 care facility.
1577 representative, designee, surrogate, guardian, or attorney in 1606 6. Before the admission of an individual to a facility
1578| fact to make a variety of personal choices, participate in 1607| 1licensed to provide extended congregate care services, the
1579 developing service plans, and share responsibility in 1608 individual must undergo a medical examination as provided in s.
1580 decisionmaking. 1609 429.26(4) and the facility must develop a preliminary service
1581 f. Implement the concept of managed risk. 1610| plan for the individual.
1582 g. Provide, directly or through contract, the services of a 1611 7. When a facility can no longer provide or arrange for
1583| person licensed under part I of chapter 464. 1612 services in accordance with the resident’s service plan and
1584 h. In addition to the training mandated in s. 429.52, 1613| needs and the facility’s policy, the facility shall make
1585| provide specialized training as defined by rule for facility 1614| arrangements for relocating the person in accordance with s.
1586| staff. 1615| 429.28(1) (k).
1587 4. A facility that is licensed to provide extended 1616 8. Failure to provide extended congregate care services may
1588 congregate care services is exempt from the criteria for 1617 result in denial of extended congregate care license renewal.
1589 continued residency set forth in rules adopted under s. 429.41. 1618 Section 37. Subsection (9) of section 429.19, Florida
1590| A licensed facility must adopt its own requirements within 1619| Statutes, is amended to read:
1591| guidelines for continued residency set forth by rule. However, 1620 429.19 Violations; imposition of administrative fines;
1592| the facility may not serve residents who require 24-hour nursing 1621| grounds.—
1593| supervision. A licensed facility that provides extended 1622 (9) The agency shall develop and disseminate an annual list
1594 congregate care services must also provide each resident with a 1623| of all facilities sanctioned or fined for violations of state
1595| written copy of facility policies governing admission and 1624 standards, the number and class of violations involved, the
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1625| penalties imposed, and the current status of cases. The list 1654 shall be provided to the resident’s case manager and the
1626 shall be disseminated, at no charge, to the Department of 1655 facility administrator to help the administrator meet his or her
1627| Elderly Affairs, the Department of Health, the Department of 1656| responsibilities under subsection (1).
1628| Children and Families Familty—Serviees, the Agency for Persons 1657 Section 39. Subsection (2) and paragraph (b) of subsection
1629| with Disabilities, the area agencies on aging, the Florida 1658 (3) of section 429.28, Florida Statutes, are amended to read:
1630 Statewide Advocacy Council, and the office state—andteecalt 1659 429.28 Resident bill of rights.—
1631| eombudsman—ecouneits. The Department of Children and Families 1660 (2) The administrator of a facility shall ensure that a
1632| Family—Serviees shall disseminate the list to service providers 1661 written notice of the rights, obligations, and prohibitions set
1633| wunder contract to the department who are responsible for 1662 forth in this part is posted in a prominent place in each
1634 referring persons to a facility for residency. The agency may 1663 facility and read or explained to residents who cannot read.
1635 charge a fee commensurate with the cost of printing and postage 1664 This notice must shadd include the statewide toll-free telephone
1636| to other interested parties requesting a copy of this list. This 1665| number and e-mail address of the state ombudsman program and the
1637 information may be provided electronically or through the 1666 telephone number of the name;—addr —aad—tetephone rnumber £
1638 agency’s Internet site. 1667 the—Jleoecal—ombudsman wpeit—and central abuse hotline and, when
1639 Section 38. Subsection (8) of section 429.26, Florida 1668| applicable, the Advocacy Center for Persons with Disabilities,
1640 Statutes, 1is amended to read: 1669 Inc., and the Florida local advocacy council, where complaints
1641 429.26 Appropriateness of placements; examinations of 1670 may be lodged. The facility must ensure a resident’s access to a
1642 residents.— 1671 telephone to call the state deeat ombudsman program eeuneil, the
1643 (8) The Department of Children and Families FamilyServieces 1672 central abuse hotline, the Advocacy Center for Persons with
1644| may require an examination for supplemental security income and 1673| Disabilities, Inc., and the Florida local advocacy council.
1645| optional state supplementation recipients residing in facilities 1674 (3)
1646 at any time and shall provide the examination whenever a 1675 (b) In order to determine whether the facility is
1647 resident’s condition requires it. Any facility administrator; 1676| adequately protecting residents’ rights, the biennial survey
1648| personnel of the agency, the department, or the Department of 1677 shall include private informal conversations with a sample of
1649| Children and Families Family—Serviees; or representative of the 1678| residents and consultation with the state ombudsman program
1650 Office of the State Long-Term Care Ombudsman terng—term—eare 1679| eewmeit in the planning and service area in which the facility
1651| eombudsman—couneil—member who believes a resident needs to be 1680| 1is located to discuss residents’ experiences within the
1652 evaluated shall notify the resident’s case manager, who shall 1681 facility.
1653| take appropriate action. A report of the examination findings 1682 Section 40. Section 429.34, Florida Statutes, is amended to

Page 57 of 61 Page 58 of 61
CODING: Words strieken are deletions; words underlined are additions. CODING: Words strieken are deletions; words underlined are additions.




Florida Senate - 2014 SB 508 Florida Senate - 2014 SB 508

28-00053A-14 2014508 28-00053A-14 2014508
1683 read: 1712 Section 42. Subsection (6) of section 429.67, Florida
1684 429.34 Right of entry and inspection.—In addition to the 1713| Statutes, is amended to read:
1685| requirements of s. 408.811, a amy duly designated officer or 1714 429.67 Licensure.—
1686| employee of the department, the Department of Children and 1715 (6) In addition to the requirements of s. 408.811, access
1687 Families Famity—Serviees, the Medicaid Fraud Control Unit of the 1716 to a licensed adult family-care home must be provided at
1688| Office of the Attorney General, the state or local fire marshal, 1717 reasonable times for the appropriate officials of the
1689| or a representative member of the Office of the State Long-Term 1718| department, the Department of Health, the Department of Children
1690 Care Ombudsman may stat r—tecaltong—term—ear mbudsman 1719 and Families Family—Serwviees, the agency, and the State Fire
1691 greit—shallhe the—right—+e enter unannounced upon and into 1720| Marshals who are responsible for the development and maintenance
1692 the premises of any facility licensed under pursuwant—te this 1721 of fire, health, sanitary, and safety standards, to inspect the
1693| part in order to determine the state of compliance with +he 1722 facility to assure compliance with these standards. In addition,
1694| provistems—ef this part, part II of chapter 408, and applicable 1723| access to a licensed adult family-care home must be provided at
1695 rules. Data collected by the office stat r—toeatteng—term 1724 reasonable times to representatives of the Office of State fer
1696 & moudshan wreits or the state or local advocacy councils 1725| +he—Zdeead Long-Term Care Ombudsman eeureit.
1697| may be used by the agency in investigations involving violations 1726 Section 43. Subsection (2) of section 429.85, Florida
1698 of regulatory standards. 1727 Statutes, 1is amended to read:
1699 Section 41. Subsection (2) of section 429.35, Florida 1728 429.85 Residents’ bill of rights.—
1700 Statutes, 1s amended to read: 1729 (2) The provider shall ensure that residents and their
1701 429.35 Maintenance of records; reports.— 1730 legal representatives are made aware of the rights, obligations,
1702 (2) Within 60 days after the date of the biennial 1731| and prohibitions set forth in this part. Residents must also be
1703| inspection visit required under s. 408.811 or within 30 days 1732| given the statewide toll-free telephone numpber and e-mail
1704| after the date of any interim visit, the agency shall forward 1733| address of the state ombudsman program and the telephone number
1705 the results of the inspection to the office lecal—ombudsman 1734 of nemes;—addresses;—and—telephonenumbers—of—+theJdoecat
1706| eeouneit—in—whose planning and service arca;—as—defined—n part 1735| embudsman—ecouneil—and the central abuse hotline where they may
1707 I —of—chapter 400—the faciltity 3is teeated; to at least one 1736 lodge complaints.
1708 public library or, in the absence of a public library, the 1737 Section 44. Subsection (17) of section 744.444, Florida
1709| county seat in the county in which the inspected assisted living 1738| Statutes, is amended to read:
1710 facility is located; and, when appropriate, to the district 1739 744.444 Power of guardian without court approval.—Without
1711| Adult Services and Mental Health Program Offices. 1740| obtaining court approval, a plenary guardian of the property, or
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a limited guardian of the property within the powers granted by
the order appointing the guardian or an approved annual or
amended guardianship report, may:

(17) Provide confidential information about a ward which
£hat is related to an investigation arising under part I of

chapter 400 to a representative of the Office of the State Long-

Term Care Ombudsman lteeal—er—stat mbudsman vrrett—rmember

conducting such an investigation. Any such ombudsman shall have
a duty to maintain the confidentiality of such information.

Section 45. This act shall take effect July 1, 2014.
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The Florida Senate

Committee Agenda Request

To: Senator Eleanor Sobel, Chair
Commitiee on Children, Families, and Elder Affairs

Subject: Committee Agenda Request

Date: February 5, 2014

I respectfully request that SB 508, relating to State Ombudsman Program, be placed on the:

L] committee agenda at your earliest possible convenience.

2 next committee agenda.

ey T~

Senator Nancy C. Detert
Florida Senate, District 28

RECEIVED
FEB 05 2011

Senate Coinmitiee
Children and Families
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The Florida Senate

BILL ANALYSIS AND FISCAL IMPACT STATEMENT

(This document is based on the provisions contained in the legislation as of the latest date listed below.)

Prepared By: The Professional Staff of the Committee on Children, Families, and Elder Affairs

BILL:

SB 552

INTRODUCER:  Senator Thompson

SUBJECT: Transactions in Fresh Produce Markets
DATE: March 31, 2014 REVISED:
ANALYST STAFF DIRECTOR REFERENCE ACTION
1. Weidenbenner Becker AG Favorable
2. Sanford Hendon CF Favorable
3. AP
4, RC
Summary:

SB 552 permits an owner or operator of a market that sells fresh produce to allow a non-
competing third party that has been authorized by the United States Department of Agriculture
(USDA) to be a Supplemental Nutrition Services Program (SNAP) retailer to establish an
Electronic Benefit Transfer (EBT) system to accept SNAP payments for the market’s produce
sellers, to the extent allowed by federal law and regulation. The bill does not require a market to
operate an EBT system for its produce sellers. It also does not prohibit an authorized Food
Nutrition Service produce seller from operating its own EBT system for its own customers.

The bill has no fiscal impact to the state. It has an effective date of July 1, 2014.
Present Situation:

The Food Research and Action Center reports that it is well documented that the SNAP program
that delivers monthly benefits through EBT cards (formerly the Food Stamp Program) is
beneficial to the health of children and adults and the well-being of low-income people in the
United States by enhancing the food purchasing power of eligible low-income families. The
review further finds that many venues, especially in low income communities, do not accept
SNAP cards.!

The Johns Hopkins Center for a Livable Future issued a report in the summer of 2012 detailing
the relationship between nutritious food, farmers’ markets, and the SNAP program. The report
states that low-income consumers lack access to farmers’ markets because the SNAP program
cannot be used at many such markets since they lack wireless terminals to process EBT sales.
According to the Johns Hopkins report, SNAP redemptions at farmers markets fell by half

1 See http://frac.org/wp-content/uploads/2011/06/SNAPstrategies.pdf. (last visited Feb. 19, 2014).
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between 1992 and 2009 with the transition to EBT, which started in 1993. The report concludes
that improving EBT technology at farmers markets has the potential to improve SNAP
participants’ diets and health by increasing access to fresh, local fruits and vegetables.?

The federal government pays 100 percent of the SNAP benefits while the federal and state
governments share administrative costs.® The SNAP program for retailers and the certification of
a retailer to use an EBT system to process SNAP payments are administered by the USDA Food
and Nutrition Service.*

The USDA defines farmers’ market as a multi-stall market at which farmer-producers sell
agricultural products directly to the general public at a central or fixed location, particularly fresh
fruit and vegetables (but also meat products, dairy products, and/or grains).> While there has
been a boom in the number of farmers’ markets in the last two decades, there is still limited
access for the nation’s poorest consumers. Data from USDA shows there were 7,864 farmers’
markets of which 1,645, about one out of five, accepted SNAP payments as of mid-year 2012.°

In order to encourage greater EBT participation by farmers markets, the USDA provided grant
money for a farmers market to implement an EBT system if the market was not already an
authorized SNAP retailer on or before November 18, 2011. On July 27, 2012, the Department of
Children and Families (DCF) announced the availability of the USDA grant money and engaged
in a marketing campaign to encourage more farmers’ markets to participate in EBT. That effort
has resulted in fourteen markets participating in the program with one more in the
implementation phase.” Grant money is still available to provide EBT systems to authorized
participants.

The Department of Agriculture and Consumer Services (DACS) operates 13 “State Farmers’
Markets” under the authority contained in s. 570.07(18), F.S. Of the 13 markets, five have retail
businesses that sell products to the public and three of these have installed EBT systems at their
own expense. Other farmers’ markets are operated by local governments, not-for-profit
organizations, private organizations, business development groups, and individuals, each of
which has its own system for accepting payment for products.®

There are various reasons why a farmers’ market does not have an EBT system. These include a
decision by the owner not to accept SNAP benefits, a lack of access to electricity and phone lines
needed for vendors to accept EBT cards, or a business decision not to fund the wireless
technology and associated costs of implementation that are typically necessary to handle EBT
sales. Southern Food Policy Advocates, an organization whose self-defined mission is to address

2 See http://www.jhsph.edu/research/centers-and-institutes/johns-hopkins-center-for-a-livable-
future/_pdf/projects/ffp/farm_bill/Reuniting-Snap-Participants-and-Farmers-Markets.pdf. (last visited Feb. 19, 2014).

3 See http://frac.org/federal-foodnutrition-programs/snapfood-stamps/. (last visited Feb. 20, 2014).

4 Department of Children and Families (DCF) 2014 Agency Legislative Bill Analysis (Jan. 23, 2014) (on file with the Senate
Agriculture Committee).

5 See http://www.fns.usda.gov/ebt/what-farmers-market (last visited Feb. 25, 2014).

6 See http://www.usnews.com/news/articles/2012/08/06/farmers-market-boom-not-reaching-many-food-stamp-users (last
visited Feb 14, 2014).

" DCF Analysis, p. 2.

8 Correspondence dated February 19, 2014 from Office of Legislative Affairs, Department of Agriculture and Consumer
Services. (on file with Senate Agriculture Committee).
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issues concerning food, nutrition, and fitness of Floridians,® points out that while the USDA
program gives emphasis to farmers’ markets, fresh produce is also sold at other venues, such as
flea markets and open air markets.°

Il. Effect of Proposed Changes:

Section 1 creates an undesignated section of Florida law relating to transactions in markets that
sell fresh produce. The bill provides the following definitions: a “Market” means a farmers’
market, community farmers’ market, flea market, or other open air market, and “SNAP” means
the federal Supplemental Nutrition Assistance Program.

The bill permits an owner or operator of a market that sells fresh produce, but who is not already
a SNAP retailer, to allow specified, authorized third parties, which may not be a competitor
market, to accept SNAP benefits on behalf of the market’s produce sellers to the extent allowed
by federal law and regulation. It requires the market owner or operator to reasonably
accommodate the authorized third party in the implementation and operation of an EBT system.

The bill does not apply to a market selling fresh produce whose owner or operator has a system
in place for accepting SNAP benefits nor does it prohibit an authorized Food and Nutrition
Service produce seller from operating its own EBT system for its customers’ transactions.
Finally, the bill does not require a market owner or operator to create, operate, or maintain an
EBT system on behalf of its produce sellers.

Section 2 provides that this bill takes effect on July 1, 2014.
V. Constitutional Issues:

A. Municipality/County Mandates Restrictions:

None.

B. Public Records/Open Meetings Issues:
None.

C. Trust Funds Restrictions:
None.

V. Fiscal Impact Statement:
A. Tax/Fee Issues:

None.

9 See http://southfpa.blogspot.com/ (last visited Feb 14, 2014).
10 Background information material provided by Southern Food Policy Advocates, Inc., (Feb. 13, 2014) (on file with the
Senate Agriculture Committee).
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VI.

VII.

VIII.

B. Private Sector Impact:

SNAP beneficiaries will be able to use their EBT cards to purchase fresh produce at
additional markets if markets selling fresh produce allow an EBT system to be
established in their marketplace. Food and Nutrition Service groups, associations, or
other specified parties that are authorized SNAP retailers may be able to offer EBT
services at participating fresh produce markets.

C. Government Sector Impact:
None.
Technical Deficiencies:
None.
Related Issues:
None.
Statutes Affected:
This bill creates an unnumbered section of the Florida Statutes.

Additional Information:

A. Committee Substitute — Statement of Changes:
(Summarizing differences between the Committee Substitute and the prior version of the bill.)
None.

B. Amendments:
None.

This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate.
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A bill to be entitled
An act relating to transactions in fresh produce
markets; providing definitions; authorizing certain
owners or operators of farmers’ markets, community
farmers’ markets, flea markets, and other open-air
markets selling fresh produce to allow certain
authorized Food and Nutrition Service groups,
associations, or third-party organizations to
implement and operate electronic benefits transfer
systems for the purpose of accepting SNAP benefits in
such markets; requiring the owners or operators to
reasonably accommodate the groups, associations, or
third-party organizations in the implementation and
operation of the electronic benefits transfer system;

providing applicability; providing an effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. (1) As used in this section, the term:

(a) “Market” means a farmers’ market, community farmers’

market, flea market, or other open-air market.

(b) “SNAP” means the Supplemental Nutrition Assistance

Program established under 7 U.S.C. ss. 2011 et seq.

(2) The owner or operator of a market selling fresh produce

who is not an authorized SNAP retailer may allow an authorized

Food and Nutrition Service group or association of produce

sellers which is actively participating in fresh produce sales

in the market, or an authorized Food and Nutrition Service

third-party organization, to implement and operate an electronic
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benefits transfer system for purposes of accepting SNAP benefits

in the market on behalf of the market produce sellers to the

extent and manner allowed by federal law and regulation.

(a) The authorized Food and Nutrition Service group,

association, or third-party organization responsible for the

implementation and operation of the electronic benefits transfer

system must not be a competitor market.

(b) The market owner or operator shall reasonably

accommodate the authorized Food and Nutrition Service group,

association, or third-party organization in the implementation

and operation of an electronic benefits transfer system for

purposes of accepting SNAP benefits.

(3) This section does not:

(a) Apply to a market selling fresh produce whose owner or

operator has an electronic benefits transfer system for

accepting SNAP benefits in the market.

(b) Prohibit an authorized Food and Nutrition Service

produce seller in a market selling fresh produce from operating

his or her own electronic benefits transfer system as part of

his or her customer transaction options.

(c) Require a market owner or operator to create, operate,

or maintain an electronic benefits transfer system on behalf of

the market produce sellers.

Section 2. This act shall take effect July 1, 2014.
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The Florida Senate

BILL ANALYSIS AND FISCAL IMPACT STATEMENT

(This document is based on the provisions contained in the legislation as of the latest date listed below.)

Prepared By: The Professional Staff of the Committee on Children, Families, and Elder Affairs

CS/SB 904

INTRODUCER:  Children, Families, and Elder Affairs Committee and Senator Thompson

Howbd PR

SUBJECT: Abuse of a Parent
April 1, 2014 REVISED:
ANALYST STAFF DIRECTOR REFERENCE ACTION
Sanford Hendon CF Fav/CS
CJ
ACJ
AP

Please see Section IX. for Additional Information:

COMMITTEE SUBSTITUTE - Substantial Changes

Summary:

CS/SB 904 creates s. 784.09, F.S., to establish new criminal offenses involving actions by a child
to a parent. It includes definitions for “child” and “parent.” It describes the new offenses of abuse
of a parent, aggravated offense of a parent, exploitation of a parent’s assets, and emotional abuse
of a parent. The bill establishes penalties for commission of each of these offenses. It allows for
the reduction of felony charges to misdemeanors upon conviction of aggravated abuse of a parent
or exploitation of a parent’s assets when such reduction is requested by the state attorney or
defense attorney.

The bill requires any person with knowledge or reasonable cause to suspect that a parent is being
abused or that a parent’s assets are being exploited by a child to report such knowledge or
suspicion to the DCF central abuse hotline and provides that any person who files such a report
or participates in an investigation resulting from such reporting in good faith is immune from
prosecution for such reporting or participation.

The bill is not expected to have a significant fiscal effect on the state. It has an effective date of
October 1, 2014.
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Present Situation:

On July 15, 2013, Rosemary Pate, the 51-year-old mother of Everett Pate, was killed in her
home. Her son has been charged with first degree murder as a result. The death and subsequent
arrest of Everett Pate, along with two of his friends, received extensive media coverage in the
Orange County area.’? As a result of that incident, family members have urged that legislation
be enacted which would address crimes committed by children against their parents.®

Current law contains a number of statutes which address issues touched on by this bill, but these
statutes do not specifically name parents or children as victims or perpetrations. Examples of
current laws which appear to address offenses similar to those established in the bill are: s.
784.011, F.S., (assault); s. 784.021, F.S., (aggravated assault); s. 784.03, F.S., (battery; felony
battery); s. 784.045, F.S., (aggravated battery); s. 812.014, F.S., (theft); ch. 825, F.S., (abuse,
neglect, and exploitation of elderly persons and disabled adults); and s. 836.05, F.S., (threats,
extortion).

Current law does not contain any provision specifically allowing for mitigation of an offense if
requested by the state attorney or defense counsel when the parent is the victim of the offense.

Chapter 921, F.S., relates to sentencing of offenders convicted of felonies. It requires that all
non-capital felonies either be assigned a severity ranking or be ranked by default.* The rankings
determine the level of punishment to be administered for each offense. The rankings range from
one to 10, with level one being the least serious and level 10 the most serious.®

Section 39.201, F.S., currently requires reporting to the Department of Children and Families
abuse hotline known or suspected cases of child abuse, and s. 39.205, F.S., provides that person’s
reporting in good faith are immune from liability. Similarly, s. 415.1034, F.S., requires reporting
to the same hotline known or suspected cases of abuse to vulnerable adults, and s. 415.1036,

F.S., provides immunity from liability for such reports. There is no legislative mandate to report
known or suspected parental abuse.

Effect of Proposed Changes:

Section 1 creates s. 784.09, F.S., to establish new criminal offenses involving actions by a child
to a parent. It includes definitions for “child” and “parent.” The definition of “parent” is limited
to the biological parent of the child. The bill describes the new offenses of abuse of a parent,
aggravated offense of a parent, exploitation of a parent’s assets, and emotional abuse of a parent.

1 Son Charged with murder in Ocoee mother’s death, police say, CLICKORLANDO, July 15, 2013, available at
http://www.clickorlando.com/news/police-investigate-possible-homicide-in-ocoee/20986684 (last visited Mar. 27, 2014).
Ocoee mother lived in fear of delinquent son charged with her murder, ORLANDO SENTINEL, July 17, 2013, available at
http://articles.orlandosentinel.com/2013-07-17/news/0s-son-charged-murder-rosemary-pate-20130717_1_mother-and-son-
ocoee-mother-multiple-times (last visited Mar. 27, 2014).

2 According to the Orange County Office of the State Attorney, the criminal charges are still pending and Everett Pate is still
incarcerated, as of March 27, 2014.

3 Parent abuse would be a crime under proposed law, ORLANDO SENTINEL, Feb. 24, 2014, available at
http://orlandosentinel.com/news/politics/os-parent-abuse-20140224,0,808333.story (last visited March 27, 2014).

4 Section 921.0023, F.S.

> Section 921.0022, F.S.
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The bill establishes penalties for commission of each of these offenses. It allows for the
reduction of felony charges to misdemeanors upon conviction of aggravated abuse of a parent or
exploitation of a parent’s assets when such reduction is requested by the state attorney or defense
attorney. The reduced sentence may include probation or attendance in specialized intervention
programs.

The bill requires any person with knowledge or reasonable cause to suspect that a parent is being
abused or that a parent’s assets are being exploited by a child to report such knowledge or
suspicion to the DCF central abuse hotline and provides that any person who files such a report
or participates in an investigation resulting from such reporting in good faith is immune from
prosecution for such reporting or participation.

Section 2 provides for an effective date of October 1, 2014.
V. Constitutional Issues:

A. Municipality/County Mandates Restrictions:

None.

B. Public Records/Open Meetings Issues:
None.

C. Trust Funds Restrictions:
None.

D. Other Constitutional Issues:

The bill, in describing the offense of “aggravated abuse of a parent,” refers to the
underlying offenses of “aggravated battery pursuant to s. 784.045, F.S., or aggravated
assault pursuant to s. 784.021, F.S.” The constitutional prohibition against double
jeopardy would limit sentencing for this offense, if convicted, to either the new offense or
to one of the underlying offenses, since one cannot be sentenced twice for the same acts
even if charged under two different statutory provisions.®

V. Fiscal Impact Statement:

A. Tax/Fee Issues:
None.

B. Private Sector Impact:
None.

6 FLA. CONST. art I, s. 9.
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VI.

VII.

VIII.

C. Government Sector Impact:

The Department of Children and Families expects an indeterminate impact as a result of
the increased calls to its hotline.

Similarly, the Office of the State Courts Administrator predicted an indeterminate impact
on the courts as the result of adding these new offenses.

Technical Deficiencies:

Since the bill does not rank the new offenses under s. 921.0022, F.S., the default provision of s.
921.0023, F.S., would apply, in some instances resulting in a lesser penalty than the underlying
offense would have received.

The effect of calling the DCF hotline for these offenses is unclear, since DCF is not instructed to
investigate the offenses or to take any particular action after receiving the calls.

Related Issues:

None.

Statutes Affected:

This bill creates section 784.09 of the Florida Statutes.
Additional Information:

A. Committee Substitute — Statement of Changes:
(Summarizing differences between the Committee Substitute and the prior version of the bill.)

CS by Children, Families, and Elder Affairs on April 1, 2014:

The Committee Substitute:

e Changes the placement of the new provisions from ch. 741, F.S., relating to marriage
and domestic violence, to ch. 784, F.S., relating to assault, battery, and culpable
negligence.

B. Amendments:

None.

This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate.




[EY

O W 0 < o OB w N

Florida Senate - 2014 COMMITTEE AMENDMENT
Bill No. SB 904

VIR 7=

LEGISLATIVE ACTION
Senate . House
Comm: RCS
04/01/2014

The Committee on Children, Families, and Elder Affairs

(Thompson) recommended the following:
Senate Amendment (with title amendment)

Delete lines 17 - 19
and insert:

Section 1. Section 784.09, Florida Statutes, is created to
read:

784.09 Abuse and exploitation of a parent.—

And the title is amended as follows:
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11 Delete line 3
12 and insert:

13 784.09, F.S.; defining the terms “child” and “parent”
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Florida Senate - 2014

By Senator Thompson

12-00711A-14
A bill to be

SB 904

2014904
entitled

An act relating to the abuse of a parent; creating s.

741.50, F.S.; defining the terms “child” and “parent”

for purposes of the crimes of

aggravated abuse of a parent,

abuse of a parent,

exploitation of a

parent’s assets, and emotional abuse of a parent;

providing the elements of such crimes; providing

criminal penalties; authorizing alternative sentencing

under certain circumstances; requiring reporting of

the abuse of a parent or exploitation of a parent’s

assets to the Department of Children and Families’

central abuse hotline; providing immunity for a person

who makes such a report; providing an effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Section 741.50, Florida Statutes, is created to

read:

741.50 Abuse and exploitation

of a parent.—

(1) As used in this section, the term:

(a) “Child” means an unmarried person younger than 18 years

of age who has not been emancipated by order of the court.

(b) “Parent” means a child’s biological parent.

(2) A child commits abuse of a parent if he or she:

(a) Inflicts physical injury or threatens to inflict great

bodily harm upon a parent;

(b) Commits an act that could

reasonably be expected to

result in physical injury to a parent; or

(c) Actively encourages the commission of an act that
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results or could reasonably be expected to result in physical

injury to a parent.

(3) A child commits aggravated abuse of a parent if he or

she:

(a) Commits aggravated battery pursuant to s. 784.045 or

aggravated assault pursuant to s. 784.021 of a parent;

(b) Falsely imprisons a parent pursuant to s. 787.02; or

(c) Causes great bodily harm to, permanent disability of,

or permanent disfigurement of a parent.

(4) A child commits exploitation of a parent’s assets if he

or she:

(a) Willfully damages or steals a parent’s physical

property; or

(b) Engages in activities outside the home that financially

intimidate or harm a parent, including, but not limited to, the

incurring of fines or other costs for which a parent is

financially liable, theft, or making charges or financial

commitments in a parent’s name.

(5) A child commits emotional abuse of a parent if he or

she:

(a) Induces a parent to take an action under threat;

(b) Falsely reports child abuse; or

(c) Engages in repeated conduct that results in, or could

be reasonably expected to result in, the infliction of physical

injury, including repeated threats of great bodily harm or
death.

(6) A violation of:

(a) Subsection (2) for abuse is a misdemeanor of the second

degree, punishable as provided in s. 775.082 or s. 775.083.
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(b) Paragraph (3) (a) for aggravated battery is a felony of

the second degree, punishable as provided in s. 775.082, s.

775.083, or s. 775.084.

(c) Paragraph (3) (a) for aggravated assault is a felony of

the third degree, punishable as provided in s. 775.082, s.

775.083, or s. 775.084.
(d) Paragraph (3) (b) for false

imprisonment is a felony of

the third degree, punishable as provided in s. 787.02.

(e) Paragraph (3) (c) for great

bodily harm, permanent

disability, or permanent disfigurement is a felony of the first

degree, punishable as provided in s.

775.082, s. 775.083, or s.

775.084.

(f) Subsection (4) for exploitation of assets is a:

1. Misdemeanor of the second degree, punishable as provided

in s. 775.082 or s. 775.083, if the

value is less than $500.

2. Misdemeanor of the first degree, punishable as provided

in s. 775.082 or s. 775.083, if the

value is $500 or more but

less than $5,000.
3. Felony of the third degree,

punishable as provided in s.

775.082, s. 775.083, or s. 775.084,

if the value is $5,000 or

more but less than $10,000.

4. Felony of the second degree,

punishable as provided in

s. 775.082, s. 775.083, or s. 775.084, if the value is $10,000

or more but less than $50,000.

5. Felony of the first degree,

punishable as provided in s.

775.082, s. 775.083, or s. 775.084,

if the value is $50,000 or

more.

(g) Subsection (5) for emotional abuse is a misdemeanor of

the second degree, punishable as provided in s. 775.082 or s.
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775.083.

(7) If a child is convicted of aggravated abuse of a parent

under subsection (3) or exploitation of a parent’s assets under

subsection (4), upon request of the state attorney or defense

attorney, the court may reduce a felony charge to a misdemeanor

and provide alternative sentencing. Such alternative sentencing

may include, but need not be limited to, probation or required

attendance in specialized intervention programs.

(8) A person who knows, or has reasonable cause to suspect,

that a parent is being abused or that a parent’s assets are

being exploited by his or her child shall report such knowledge

or suspicion to the Department of Children and Families’ central

abuse hotline. A person who files a report in good faith or

participates in an investigation resulting from a report is

immune from prosecution for such reporting or participation.

Section 2. This act shall take effect October 1, 2014.
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Agrproprlaﬂons Subcommittee on Transporlation,
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Transpottation

JOINT COMMITTEE:
SENATOR GERALDINE F. THOMPSON Jolnt Adminlstrative Procedures Gommitiee
12th District

March 13, 2014

The Honorabie Eleanor Sobel
410 Senate Office Building
By Hand

Dear Chair Sobel:

I respectfully request SB 904—dbuse of a Parent be placed on the agenda of the Committee on
Children, Families, and Elder Affairs as soon as possible.

SB 904 defines parent abuse and provides for enhanced penalties and reporting requircments.
This bill was filed in response to the death of Ocoee resident, Rosemary Pate, a woman who was
killed by her abusive son. Ms. Pate’s fear that her son would hurt her forced her to get a
restraining order against her son and install additional locks on her bedroom doorts — none of
which ultimately helped. She was later found stabbed to death by her son in that bedroom.

Thank you for your consideration.

Sincerely,

;z‘ﬁ?wm 2 Dhorpeons |
. Senator Geraldine Thompson, Disfrict 12 ' | : R %Ei @ % %V E @

GTudr WAR L4200

cc: Claude Hendon ‘Senate Committes
- Chitdren ard Fomilies

REPLY TO:
3 511 W. South Strest, Suite 204, Orlandoe, Florida 32885
¥ 224 Senate Office Building, 404 South Monroe Streef, Tallahassee, Florida 32399-1100 (850) 487-5012

Senate’s Webslte: www.fisenate.gov

DON GAETZ GARRETT RICHTER
President of the Senate President Pro Tempore
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The Florida Senate

BILL ANALYSIS AND FISCAL IMPACT STATEMENT

(This document is based on the provisions contained in the legislation as of the latest date listed below.)

Prepared By: The Professional Staff of the Committee on Children, Families, and Elder Affairs

BILL:

CS/SB 1190

INTRODUCER:  Children, Families, and Elder Affairs Committee and Senator Lee

SUBJECT: Family Law
DATE: April 1, 2014 REVISED:
ANALYST STAFF DIRECTOR REFERENCE ACTION
1. Crosier Hendon CF Fav/CS
2. JU

Please see Section IX. for Additional Information:

COMMITTEE SUBSTITUTE - Substantial Changes

Summary:

CS/SB 1190 creates a uniform process in ch. 61, F.S., entitled the “Collaborative Process Act.”
The bill provides definitions, states when a collaborative agreement is in effect and its impact on
legal time periods. The bill addresses the confidentiality and applicable exceptions of all
collaborative communications, written agreements entered into as a result of the process, and the
waiver of the privilege by a party. The bill provides for the disqualification of an attorney from
further representation of a party if the process terminates without an agreement. The bill provides
that certain sections created in the legislation do not take effect until the Florida Supreme Court
adopts certain rules.

The bill has an effective date of July 1, 2014, and the fiscal impact is indeterminate.
Present Situation:

The Uniform Law Commission (ULC) provides model statutes that are designed to be consistent
from state to state. Florida’s commissioners to the ULC are appointed to four year terms by the
Governor and confirmed by the Senate. The ULC develops model statutes in many different
areas of law to create uniformity in the law between jurisdictions. One such model statute is the
Uniform Collaborative Law Act of 2009 (amended in 2010) which regulates the best use of
collaborative law, a form of alternative dispute resolution. According to the ULC:

1 Section 11.249, F.S.
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At its core, Collaborative Law is a voluntary dispute-resolution process in which
clients agree that, with respect to a particular matter in dispute, their named
counsel will represent them solely for purposes of negotiation, and, if the matter is
not settled out of court that new counsel will be retained for purposes of litigation.
The parties and their lawyers work together to find an equitable resolution of a
dispute, retaining experts as necessary. The process is intended to promote full
and open disclosure and, as is the case in mediation, information disclosed in a
collaborative process is privileged against use in any subsequent litigation.
Collaborative Law is currently being practiced in all American jurisdictions as
well as in a number of foreign countries. In the U.S., Collaborative Law is
governed by a patchwork of state laws, state Supreme Court rules, local rules, and
ethics opinions. The Uniform Collaborative Law Rules/Act (UCLR/A) is intended
to create a uniform national framework for the use of Collaborative Law; one
which includes important consumer protections and enforceable privilege
provisions. Collaborative Law under the ULCR/A is strictly voluntary. Attorneys
are not required to offer collaborative services, and parties cannot be compelled to
participate.?

Seven states, Washington, Nevada, Utah, Texas, Hawaii, Alabama, Ohio, and Washington, D.C.,
have enacted the Uniform Collaborative Law Act, while bills are pending in six other states.®
Florida currently recognizes forms of alternative dispute resolution and is considered a leader
among states in that regard.* Florida public policy favors arbitration® and “mediation and
settlement of family law disputes is highly favored in Florida law.”®

Collaborative law is a non-adversarial alternative dispute resolution concept that, similar to
mediation, promotes problem-solving and solutions in lieu of litigation. Collaborative law is
entirely voluntary, and counsel retained for the purpose of collaborative law is only to be used in
the collaborative law process. Should litigation ensue because the collaborative law process
partially or completely failed to resolve the issues, the parties are required to retain different
attorneys for litigation. The concept requires extensive confidentiality and privileges to be
created by statute, while the courts must develop rules of practice and procedure to conform.

The bill creates the Florida Uniform Collaborative Law Act. The bill does not actually create a
collaborative law process in Florida. The bill primarily serves to provide the necessary statutory
privileges and confidentiality of communications required for the collaborative law process.

2 Uniform Law Commission, Uniform Collaborative Law Rules/Act Short Summary. available at
http://www.uniformlaws.org/Shared/Docs/Collaborative_Law/UCLA%20Short%20Summary.pdf (last visited March 27,
2014).

3 Illinois, Massachusetts, Michigan, New Jersey, Oklahoma, and South Carolina.

4 Fran L. Tetunic, Demystifying Florida Mediator Ethics: the Good, the Bad, and the Unseemly, 32 Nova L. Rev. 205, 244
(Fall 2007).

> Shotts v. OP Winter Haven, Inc., 86 S0.3d 456 (Fla. 2011).

® Griffith v. Griffith, 860 So.2d 1069, 1073 (Fla. 1% DCA 2003).
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Effect of Proposed Changes:

Section 1 provides the legislative intent for the creation of a collaborative law process for
proceedings under ch. 61, F.S., and ch. 742, F.S.

Section 2 creates Part III of ch. 61, F.S., and is entitled the “Collaborative Process Act.”

Section 3 creates s. 61.55, F.S. This section states the purpose and the state policy for creating a
uniform system of practice of the collaborative process which is to encourage the peaceful
resolution of disputes and early settlement of pending litigation through voluntary settlement
procedures.

Section 4 creates s. 61.56, F.S. This section provides definitions of terms pertinent to the
collaborative process such as collaborative attorney, collaborative communication, collaborative
participant, and collaborative participation agreement. The section also provides that matters
arising under ch. 61, F.S., or ch. 742, F.S., are included in the collaborative law process.

Section 5 creates s. 61.57, F.S. This section provides that the collaborative process is
commenced when the parties enter into a collaborative process agreement regardless of whether
a proceeding is pending. This section provides when the collaborative process is terminated.

Section 6 creates s. 61.58, F.S., to provide that a collaborative law communication is confidential
to the extent agreed upon by the parties in writing. This section also provides a privilege against
disclosure for collaborative law communications, within limits provided in the bill. A
collaborative law communication is not subject to discovery or admissibility into evidence in a
proceeding before a tribunal. Each party has a privilege to refuse to disclose a collaborative law
communication, and to prevent any other person for disclosing a communication. If a party
makes a representation about a privileged collaborative communication, the privilege is waived
but only to the extent necessary for the other party to respond to the disclosure or representation.
The privilege does not attach to a signed written agreement reached during the collaborative
process unless the parties otherwise agree in writing.

The bill provides that a privilege does not apply to a collaborative law communication that:

e Isavailable to the public under ch. 119, F.S,;

e Is athreat or statement of a plan to inflict bodily injury or commit a crime of violence;

e Intentionally used to plan a crime, commit or attempt to commit a crime, conceal ongoing
criminal activity, or threaten violence; and

e s offered for the limited purpose of establishing or refuting enforceability of an agreement
reached during the collaborative process.

Section 7 provides that ss. 61.55-61.58, F.S., created by this bill shall not take effect until 30

days after approval and publication by the Florida Supreme Court of:

e Rules of Professional Conduct governing mandatory disqualification of a collaborative law
attorney and includes limited exceptions to mandatory disqualification in certain situations.

e Family Law Rules of Procedure governing required elements of a collaborative law
participation agreement defining the commencement, procedures, and termination of the
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VI.

VII.

collaborative law process and that upon referral to a collaborative law process ongoing
procedures are legally suspended during the time the collaborative process remains in effect.

Section 8 creates s. 61.57, F.S., to provide for the disqualification of collaborative attorneys from
further representation of the collaborative participants in a dissolution of marriage proceeding if
the collaborative process terminates without an agreement.

Section 9 provides an effective date of July 1, 2014.
Constitutional Issues:

A. Municipality/County Mandates Restrictions:

None.

B. Public Records/Open Meetings Issues:
None.

C. Trust Funds Restrictions:
None.

Fiscal Impact Statement:

A. Tax/Fee Issues:
None.
B. Private Sector Impact:

The use of a collaborative process may reduce litigation costs for litigants by reducing
attorney fees, case related costs, and court fees.

C. Government Sector Impact:

The fiscal impact of this bill on expenditures of the State Courts System is indeterminate
at this time.

Technical Deficiencies:
None.
Related Issues:

None.
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VIII. Statutes Affected:

This bill creates the following sections of the Florida Statutes: Part 111 of Chapter 61, 61.55,
61.56, 61.57 and 61.58.

IX. Additional Information:

A. Committee Substitute — Statement of Substantial Changes:
(Summarizing differences between the Committee Substitute and the prior version of the bill.)

CS by Children, Families, and Elder Affairs on April 1, 2014:

The Committee Substitute:

e Provides legislative purpose to create a system of practice of a collaborative law
process.

e Adds definitions of terms used in the collaborative law process.

e Provides that certain sections created in the proposed legislation not take effect until
30 days after the approval and publication by the Florida Supreme Court of Rules of
Professional Conduct and Family Law Rules of Procedure.

B. Amendments:

None.

This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate.
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LEGISLATIVE ACTION
Senate . House
Comm: RCS
04/01/2014

The Committee on Children, Families, and Elder Affairs (Altman)

recommended the following:
Senate Amendment (with title amendment)
Delete everything after the enacting clause

and insert:

Section 1. The Legislature finds and declares that the

purpose of this part is to:

(1) Create a system of practice of a collaborative law

process for proceedings under chapters 61 and 742, Florida

Statutes.

(2) Encourage the peaceful resolution of disputes and the
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early settlement of pending litigation through voluntary

settlement procedures.

(3) Preserve the working relationship between parties to a

dispute through a nonadversarial method that reduces the

emotional and financial toll of litigation.

Section 2. Part III of chapter 61, Florida Statutes,

consisting of ss. 61.55-61.58, is created and entitled the

“Collaborative Law Act.”

Section 3. Section 61.55, Florida Statutes, 1s created to
read:

61.55 Purpose.—The purpose of this part is to create a

uniform system of practice for the collaborative law process in

this state. It is the policy of this state to encourage the

peaceful resolution of disputes and the early settlement of

pending litigation through a voluntary settlement process. The

collaborative law process 1s a unique nonadversarial process

that preserves a working relationship between the parties and

reduces the emotional and financial toll of litigation.

Section 4. Section ©61.56, Florida Statutes, 1s created to
read:

61.56 Definitions.—As used in this part, the term:

(1) “Collaborative attorney” means an attorney who

represents a party in a collaborative law process.

(2) “Collaborative law communication” means an oral or

written statement, including a statement made in a record, or

nonverbal conduct, which:

(a) Is made in the conduct of or in the course of

participating in, continuing, or reconvening a collaborative law

process,; Or
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(b) Occurs after the parties sign a collaborative law

participation agreement and before the collaborative law process

is concluded.

(3) “Collaborative law participation agreement” means an

agreement between persons to participate in a collaborative law

process.

(4) “Collaborative law process” means a process intended to

resolve a collaborative matter without intervention by a

tribunal in which persons sign a collaborative law participation

agreement and are represented by collaborative attorneys.

(5) “Collaborative matter” means a dispute, transaction,

claim, problem, or issue for resolution including a dispute,

claim, or issue in a proceeding that is described in a

collaborative law participation agreement and arises under

chapter 61 or chapter 742, including, but not limited to:

(a) Marriage, divorce, dissolution, annulment, and marital

property distribution.

(b) Child custody, visitation, parenting plans, and

parenting time.

Alimony, maintenance, and child support.

Parental relocation with a child.

Parentage.

Premarital, marital, and postmarital agreements.

“Law firm” means:

(
(
(
(
(
(

O oy [Hh | |Q |Q

)
)
)
)
)
)

An attorney or attorneys who practice law in a

partnership, professional corporation, sole proprietorship,

limited liability company, or association; or

(b) An attorney or attorneys employed in a legal services

organization, the legal department of a corporation or other

Page 3 of 11
3/28/2014 6:13:00 PM JU.CF.03389




69
70
71
72
73
74
75
76
77
78
79
80
81
82
83
84
85
86
87
88
89
90
91
92
93
94
95
96
97

Florida Senate - 2014 COMMITTEE AMENDMENT
Bill No. SB 1190

| ANVIRNTA ===+

organization, or the legal department of a governmental entity,

subdivision, agency, or instrumentality.

(7) “Nonparty participant” means a person, other than a

party and the party’s collaborative attorney, who participates

in a collaborative law process.

(8) “Party” means a person who signs a collaborative law

participation agreement and whose consent is necessary to

resolve a collaborative matter.

(9) “Person” means an individual; a corporation; a business

trust; estate; trust; partnership; a limited liability company;

association; joint venture; public corporation; a government or

governmental subdivision, agency, or instrumentality; or any

other legal or commercial entity.

(10) “Proceeding” means a judicial, administrative,

arbitral, or other adjudicative process before a tribunal,

including related prehearing and posthearing motions,

conferences, and discovery.

(11) “Prospective party” means a person who discusses with

a prospective collaborative attorney the possibility of signing

a collaborative law participation agreement.

(12) “Record” means information that is inscribed on a

tangible medium or that is stored in an electronic or other

medium and is retrievable in perceivable form.

(13) “Related to a collaborative matter” means involving

the same parties, transaction or occurrence, nucleus of

operative fact, dispute, claim, or issue as the collaborative

matter.

(14) “Sign” means, with present intent to authenticate or

adopt a record:

Page 4 of 11
3/28/2014 6:13:00 PM JU.CF.03389




98

99
100
101
102
103
104
105
106
107
108
109
110
111
112
113
114
115
116
117
118
119
120
121
122
123
124
125
126

Florida Senate - 2014 COMMITTEE AMENDMENT
Bill No. SB 1190

| ANVIRNTA ===+

(a) To execute or adopt a tangible symbol; or

(b) To attach to or logically associate with the record an

electronic symbol, sound, or process.

(15) “Tribunal” means a court, arbitrator, administrative

agency, or other body acting in an adjudicative capacity that,

after presentation of evidence or legal argument, has

jurisdiction to render a decision affecting a party’s interests

in a matter.

Section 5. Section 61.57, Florida Statutes, 1s created to
read:

61.57 Beginning and concluding a collaborative law

process.—

(1) The collaborative law process commences, regardless of

whether a legal proceeding is pending, when the parties enter

into a collaborative participation agreement.

(2) A tribunal may not order a party to participate in a

collaborative law process over that party’s objection.

(3) A collaborative law process is concluded by a:

(a) Resolution of a collaborative matter as evidenced by a

signed record;

(b) Resolution of a part of the collaborative matter,

evidenced by a signed record, in which the parties agree that

the remaining parts of the collaborative matter will not be

resolved in the process; or

(c) Termination of the process.

(4) A collaborative law process terminates when a party:

(a) Gives notice to other parties in a record that the

collaborative law process is concluded;

(b) Begins a proceeding related to a collaborative matter
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without the agreement of all parties;

(c) Initiates a pleading, motion, order to show cause, or

request for a conference with a tribunal in a pending proceeding

related to the collaborative matter;

(d) Requests that the proceeding be put on the tribunal’s

active calendar in a pending proceeding related to the

collaborative matter;

(e) Takes similar action requiring notice to be sent to the

parties in a pending proceeding related to the collaborative

matter; or

(f) Discharges a collaborative attorney or a collaborative

attorney withdraws from further representation of a party,

except as otherwise provided by subsection (7).

(5) A party’s collaborative attorney shall give prompt

notice to all other parties in a record of a discharge or

withdrawal.

(6) A party may terminate a collaborative law process with

or without cause.

(7) Notwithstanding the discharge or withdrawal of a

collaborative attorney, a collaborative law process continues

if, not later than 30 days after the date that the notice of the

discharge or withdrawal of a collaborative attorney required by

subsection (5) is sent to the parties:

(a) The unrepresented party engages a successor

collaborative attorney;

(b) The parties consent to continue the collaborative law

process by reaffirming the collaborative law participation

agreement in a signed record;

(c) The collaborative law participation agreement is
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amended to identify the successor collaborative attorney in a

signed record; and

(d) The successor collaborative attorney confirms the

attorney’s representation of a party in the collaborative law

participation agreement in a signed record.

(8) A collaborative law process does not conclude if, with

the consent of the parties, a party requests a tribunal to

approve a resolution of the collaborative matter or any part

thereof as evidenced by a signed record.

(9) A collaborative law participation agreement may provide

additional methods for concluding a collaborative law process.

Section 6. Section 61.58, Florida Statutes, 1s created to
read:

61.58 Confidentiality of a collaborative law

communication.—Except as provided in this section, a

collaborative law communication is confidential to the extent

agreed by the parties in a signed record or as otherwise

provided by law.
(1) PRIVILEGE AGAINST DISCLOSURE FOR COLLABORATIVE LAW
COMMUNICATION,; ADMISSIBILITY, DISCOVERY.—

(a) Subject to subsections (2) and (3), a collaborative law

communication is privileged as provided under paragraph (b), is

not subject to discovery, and is not admissible into evidence.

(b) In a proceeding, the following privileges apply:

1. A party may refuse to disclose, and may prevent another

person from disclosing, a collaborative law communication.

2. A nonparty participant may refuse to disclose, and may

prevent another person from disclosing, a collaborative law

communication of a nonparty participant.
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185 (c) Evidence or information that is otherwise admissible or

186 subject to discovery does not become inadmissible or protected

187 from discovery solely because of its disclosure or use in a

188 collaborative law process.

189 (2) WAIVER AND PRECLUSION OF PRIVILEGE.—

190 (a) A privilege under subsection (1) may be waived orally

191 or in a record during a proceeding if it is expressly waived by

192 all parties and, in the case of the privilege of a nonparty

193 |participant, if it is expressly waived by the nonparty

194 |participant.

195 (b) A person who makes a disclosure or representation about

196 a collaborative law communication that prejudices another person

197 in a proceeding may not assert a privilege under subsection (1).

198 This preclusion applies only to the extent necessary for the

199 |person prejudiced to respond to the disclosure or

200 representation.

201 (3) LIMITS OF PRIVILEGE.—

202 (a) A privilege under subsection (1) does not apply for a

203 collaborative law communication that is:

204 1. Available to the public under chapter 119 or made during

205 |a session of a collaborative law process that is open, or is

206 required by law to be open, to the public;

207 2. A threat or statement of a plan to inflict bodily injury

208 or commit a crime of violence;

209 3. Intentionally used to plan a crime, commit or attempt to

210 commit a crime, or conceal an ongoing crime or ongoing criminal

211 activity; or

212 4. In an agreement resulting from the collaborative law

213 |process, as evidenced by a record signed by all parties to the
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(b) The privilege under subsection (1) for a collaborative

agreement.

law communication does not apply to the extent that such

communication 1s:

1. Sought or offered to prove or disprove a claim or

complaint of professional misconduct or malpractice arising from

or related to a collaborative law process; or

2. Sought or offered to prove or disprove abuse, neglect,

abandonment, or exploitation of a child or adult unless the

Department of Children and Families is a party to or otherwise

participates in the process.

(c) A privilege under subsection (1) does not apply if a

tribunal finds, after a hearing in camera, that the party

seeking discovery or the proponent of the evidence has shown

that the evidence is not otherwise available, the need for the

evidence substantially outweighs the interest in protecting

confidentiality, and the collaborative law communication is

sought or offered in:

1. A court proceeding involving a felony; or

2. A proceeding seeking rescission or reformation of a

contract arising out of the collaborative law process or in

which a defense is asserted to avoid liability on the contract.

(d) If a collaborative law communication is subject to an

exception under paragraph (b) or paragraph (c), only the part of

the communication necessary for the application of the exception

may be disclosed or admitted.

(e) Disclosure or admission of evidence excepted from the

privilege under paragraph (b) or paragraph (c) does not make the

evidence or any other collaborative law communication
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discoverable or admissible for any other purpose.

(f) The privilege under subsection (1) does not apply if

the parties agree in advance in a signed record, or if a record

of a proceeding reflects agreement by the parties, that all or

part of a collaborative law process is not privileged. This

paragraph does not apply to a collaborative law communication

made by a person who did not receive actual notice of the

collaborative participation agreement before the communication

was made.

Section 7. Sections 61.55-61.58, Florida Statutes, as

created by this act, shall not take effect until 30 days after

approval and publication by the Florida Supreme Court of:

(1) The Rules of Professional Conduct, governing:

(a) The mandatory disqualification of a collaborative

attorney, and attorneys in the same law firm, from appearing

before a tribunal to represent a party to a collaborative law

process in a proceeding related to the collaborative law matter.

(b) Limited exceptions to mandatory disqualification to

seek emergency orders for the protection of the health, safety,

welfare, or interest of a party until such time as a successor

collaborative attorney is available and for continued

representation of government entities, subject to certain

conditions.

(2) The Family Law Rules of Procedure, governing:

(a) Required elements of a collaborative law participation

agreement defining the commencement, procedures, and termination

of the collaborative law process.

(b) The stay of ongoing proceedings upon referral to a

collaborative law process and related status reports.
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Section 8. Except as otherwise expressly provided in this act,

this act shall take effect July 1, 2014.

================= T ] TLE A MEDNDDMEN T ================

And the title is amended as follows:
Delete everything before the enacting clause

and insert:

A bill to be entitled

An act relating to family law; providing legislative
findings; creating Part III of ch. 61, F.S., entitled
the “Collaborative Law Act”; creating s. 61.55, F.S.;
declaring the purpose of the act; creating s. 61.56,
F.S.; defining terms; creating s. 61.57, F.S.;
declaring that a collaborative law process commences
when the parties enter into a collaborative
participation agreement; providing that a tribunal may
not order a party to participate in a collaborative
law process over the party’s objection; providing
conditions under which a collaborative law process is
concluded; creating s. 61.58, F.S.; providing for
confidentiality of communications made during the
collaborative law process; providing exceptions;
providing that the effective date of specified
provisions are contingent upon approval and
publication of Florida Supreme Court rules governing

specified subjects; providing effective dates.
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A bill to be entitled
An act relating to family law; creating part III of
ch. 61, F.S., entitled the “Collaborative Process
Act”; creating s. 61.51, F.S.; declaring the purpose
of the act; creating s. 61.52, F.S.; defining terms;
creating s. 61.53, F.S.; declaring that a
collaborative process commences when the parties enter
into a collaborative participation agreement; creating
s. 61.54, F.S.; stating that