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2016 Regular Session

MEETING DATE:
TIME:
PLACE:

MEMBERS:

The Florida Senate
COMMITTEE MEETING EXPANDED AGENDA
CHILDREN, FAMILIES, AND ELDER AFFAIRS

Senator Sobel, Chair
Senator Altman, Vice Chair

Wednesday, January 20, 2016
4:00—6:00 p.m.
301 Senate Office Building

Senator Sobel, Chair; Senator Altman, Vice Chair; Senators Dean, Detert, Garcia, Hutson, and Ring

BILL DESCRIPTION and

TAB BILL NO. and INTRODUCER SENATE COMMITTEE ACTIONS COMMITTEE ACTION

1 SB 730
Margolis

Professional Guardians; Limiting a professional Fav/iCS

guardian’s appointments to no more than 50 wards Yeas 4 Nays O
for which the professional guardian receives

compensation; prohibiting a professional guardian

from entering into any other contract for services or

transacting additional business with a ward while

serving as the ward’s professional guardian, etc.

CF 01/20/2016 Fav/CS
Ju
FP

2 SB 762
Abruzzo
(Identical H 741)

Public Records/Involuntary Assessment and Favorable
Stabilization Petition; Providing an exemption from Yeas 5 Nays 0
public records requirements for a petition for

involuntary assessment and stabilization of a

substance abuse impaired person; providing for future

legislative review and repeal of the exemption under

the Open Government Sunset Review Act; providing

for release of a petition to a guardian advocate, etc.

CF 01/20/2016 Favorable

GO
RC
3 SB 1138 Ethical Marketing Practices for Substance Abuse Fav/CS
Clemens Services; Prohibiting substance abuse treatment Yeas 5 Nays 0

(Compare H 823)

providers and operators of recovery residences from
engaging in certain marketing practices; providing
that the violation of the prohibition against certain
unethical marketing practices by a provider or
operator is a violation of the Florida Deceptive and
Unfair Trade Practices Act; expanding the Florida
Deceptive and Unfair Trade Practices Act to include
protections for people with diagnosable substance
abuse disorders and other disabling conditions and
civil penalties for those who commit violations against
such people, etc.

CF 01/20/2016 Fav/CS
AHS
AP

Consideration of proposed bill:

01202016.1714

S-036 (10/2008)
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COMMITTEE MEETING EXPANDED AGENDA
Children, Families, and Elder Affairs
Wednesday, January 20, 2016, 4:00—6:00 p.m.

BILL DESCRIPTION and
TAB BILL NO. and INTRODUCER SENATE COMMITTEE ACTIONS

COMMITTEE ACTION

4 SPB 7054 Agency for Persons with Disabilities; Repealing
provisions relating to a program for the prevention
and treatment of severe self-injurious behavior;
adding client needs that qualify as extraordinary
needs, which may result in the approval of an
increase in a client’s allocated funds; requiring the
Agency for Persons with Disabilities to conduct a
certain utilization review; providing for annual reviews
for persons involuntarily committed to residential
services, etc.

Submitted as Committee Bill
Yeas 4 Nays O

Other Related Meeting Documents

01202016.1714

S-036 (10/2008)
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The Florida Senate

BILL ANALYSIS AND FISCAL IMPACT STATEMENT

(This document is based on the provisions contained in the legislation as of the latest date listed below.)

Prepared By: The Professional Staff of the Committee on Children, Families, and Elder Affairs

BILL: CS/SB 730

INTRODUCER: Children, Families, and Elder Affairs Committee and Senator Margolis

SUBJECT: Professional Guardians
DATE: January 21, 2016 REVISED:
ANALYST STAFF DIRECTOR REFERENCE ACTION
1. Hendon Hendon CF Fav/CS
2. JU
3. FP

Please see Section IX. for Additional Information:

COMMITTEE SUBSTITUTE - Substantial Changes

Summary:

CS/SB 730 limits the number of wards a professional guardian can serve to 50.

The bill has no fiscal impact to the state and has an effective date of July 1, 2016.
I. Present Situation:
Guardianship

Guardianship is a concept whereby a “guardian” acts for another, called a “ward,” whom the law
regards as incapable of managing his or her own affairs due to age or incapacity. Guardianships
are generally disfavored due to the loss of individual civil rights, and a guardian may be
appointed only if the court finds there is no sufficient alternative to guardianship.

There are two main forms of guardianship: guardianship over the person or guardianship over the
property, which may be limited or plenary.! For adults, a guardianship may be established when
a person has demonstrated that he or she is unable to manage his or her own affairs. If the adult
is competent, this can be accomplished voluntarily. However, when an individual’s mental
competence is in question, an involuntary guardianship may be established through the
adjudication of incompetence which is determined by a court appointed examination committee.?

! See generally, s. 744.102(9), F.S.
2 See generally, s. 744.102(12), F.S.
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Florida courts have long recognized the relationship between a guardian and his or her ward as a
classic fiduciary relationship.® A fiduciary relationship exists between two persons when one of
them is under a duty to act or to give advice for the benefit of another upon matters within the
scope of that relationship.* The most basic duty of a fiduciary is the duty of loyalty: a fiduciary
must refrain from self-dealing, must not take unfair advantage of the ward, must act in the best
interest of the ward, and must disclose material facts.® In addition to the duty of loyalty, a
fiduciary also owes a duty of care to carry out his or her responsibilities in an informed and
considered manner.

Section 744.361, F.S., imposes specific duties upon a guardian consistent with the basic duties of
a fiduciary including protecting and preserving the property of the ward and his or her overall
physical and social health. A guardian must file with the court an initial guardianship report,® an
annual guardianship report,” and an annual accounting of the ward’s property.® The reports
provide evidence of the guardian’s faithful execution of his or her fiduciary duties.®

At the heart of a court’s interpretation of a fiduciary relationship is a concern that persons who
assume trustee-like positions with discretionary power over the interests of others might breach
their duties and abuse their position. Section 744.446, F.S., states that the “fiduciary relationship
which exists between the guardian and the ward may not be used for the private gain of the
guardian other than the remuneration for fees and expenses provided by law.” In the event of a
breach by the guardian of the guardian’s fiduciary duty, the court must take the necessary actions
to protect the ward and the ward’s assets.*°

Professional Guardians

In Florida, a “professional guardian” means any guardian who has, at any time, rendered services
to three or more wards as their guardian.!* A professional guardian must register annually with
the Statewide Public Guardianship Office.!? Currently, there are 465 professional guardians who
are registered with the Statewide Public Guardianship Office.'® Professional guardians must
receive a minimum of 40 hours of instruction and training and a minimum of 16 hours of
continuing education every 2 years after the initial educational requirement is met. The
instruction and education must be completed through a course approved or offered by the
Statewide Public Guardianship Office.'*

% In re Guardianship of Lawrence v. Norris, 563 So. 2d 195, 197 (Fla. 1st DCA 1990).
4 Doe v. Evans, 814 So. 2d 370, 374 (Fla. 2002).

> Capital Bank v. MVP, Inc. 644 So. 2d 515, 520 (Fla. 3d DCA 1994).

b Section 744.362, F.S.

7 Section 744.367, F.S.

8 Section 744.3678, F.S.

® Section 744.368, F.S.

10 Section 744.446(4), F.S.

11 Section 744.102(17), F.S.

12 Section 744.1083(1) and (2), F.S.

13 Children and Families, and Elder Affairs Committee staff telephone conversation with the Department of Elder Affairs on
March 9, 2015.

14 Section 744.1085(3), F.S.
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A professional guardian is subject to a level 2 background check,® an investigation of the

guardian’s credit history,® and is required to demonstrate competency to act as a professional

guardian by taking an examination approved by the DOEA.Y" These requirements do not apply to

a professional guardian or the employees of that professional guardian when that guardian is a:

e Trust company;

e State banking corporation;

e State savings association authorized and qualified to exercise fiduciary powers in this state;
or

e National banking association or federal savings and loan association authorized and qualified
to exercise fiduciary duties in this state.8

Public Guardianship Act

The Public Guardianship Act is codified in's. 744.701, F.S. The Legislature created the
Statewide Public Guardianship Office in 1999 to provide oversight for all public guardians.*®
The executive director of the Statewide Public Guardianship Office, after consultation with the
chief judge and other judges within the judicial circuit, may establish one or more offices of
public guardian within a judicial circuit.?® A public guardian may serve an incapacitated person
if there is no family member or friend, other person, bank, or corporation willing and qualified to
serve as guardian.?* A person serving as a public guardian is considered a professional guardian
for purposes of regulation, education, and registration.?? Public guardianship offices are located
in all 20 judicial circuits in the state.?

Determining Incapacity

The process to determine incapacity and the appointment of a guardian begins with a petition
filed in the appropriate circuit court. A petition may be executed by an adult and must be served
on and read to the alleged incapacitated person. The notice and copies of the petition must be
provided to the attorney for the alleged incapacitated person and served on all next of kin
identified in the petition.?

In the hearing on the petition alleging incapacity, the partial or total incapacity of the person
must be established by clear and convincing evidence.?® The court must enter a written order
determining incapacity after finding that a person is incapacitated with respect to the exercise of
a particular right or all rights. A person is determined to be incapacitated only with respect to
those rights specified in the court’s order.?® When an order determines that a person is incapable

15 Section 744.1085(5), F.S.
16 Section 744.1085(4), F.S.
17 Section 744.1085(6), F.S.
18 Section 744.1085(10), F.S.
19 Chapter 99-277 L.O.F.

20 Section 744.703(1), F.S.

21 Section 744.704(1), F.S.

22 Section 744.102(17), F.S.
23 Children, Families, and Elder Affairs Committee staff meeting with the Department of Elder Affairs on February 2, 2015.
24 Section 744.331(1), F.S.

5 Section 744.331(5)(c), F.S.
26 Section 744.331(6), F.S.
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of exercising delegable rights, the court must consider whether there is an alternative to
guardianship which will sufficiently address the problems of the incapacitated person. If an
alternative to guardianship will not sufficiently address the problems of the incapacitated person,
a guardian will be appointed.?’

If a petition for appointment of a guardian has been filed, an order appointing a guardian must be
issued contemporaneously with the order adjudicating the person incapacitated.? If a petition for
the appointment of a guardian has not been filed at the time of the hearing on the petition to
determine incapacity, the court may appoint an emergency temporary guardian.?®

Court Proceedings

The court retains jurisdiction over all guardianships and shall review the appropriateness and
extent of a guardianship annually.3® At any time, any interested person, including the ward, may
petition the court for review alleging that the guardian is not complying with the guardianship
plan or is exceeding his or her authority under the guardianship plan and is not acting in the best
interest of the ward. If the petition for review is found to be without merit the court may assess
costs and attorney fees against the petitioner.>!

A guardian, or an attorney who has rendered services to the ward or to the guardian on the
ward’s behalf, is entitled to a reasonable fee.3? Fees and costs incurred are generally awardable
from the guardianship estate, unless the court finds the requested compensation substantially
unreasonable.

A ward has the right to be restored to capacity at the earliest possible time.* The ward, or any
interested person filing a suggestion of capacity, has the burden of proving the ward is capable of
exercising some or all of the rights which were removed. Immediately upon the filing of the
suggestion of capacity, the court must appoint a physician to examine the ward. The physician
must examine the ward and file a report with the court within 20 days.® All objections to the
suggestion of capacity must be filed within 20 days after formal notice is served on the ward,
guardian, attorney for the ward, if any, and any other interested persons designated by the
court.®® If an objection is timely filed, or if the medical examination suggests that full restoration
is not appropriate, the court must set the matter for hearing.®” The level of proof required to show
capacity is not presently specified in the statute.

In a study and work group report by the Florida Developmental Disabilities Council, dated
February 28, 2014, Palm Beach County court personnel performed a limited review of a random

27 Section 744.331(6)(b), F.S.
28 Section 744.344(3), F.S.

29 Section 744.344(4), F.S.

30 Section 744.372, F.S.

31 Section 744.3715, F.S.

32 Section 744.108(1), F.S.

33 Section 744.108(8), F.S.

34 Section 744.3215(1)(c), F.S.
3 Section 744.464(2)(b), F.S.
3 Section 744.464(2)(d), F.S.
37 Section 744.464(2)(e), F.S.
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sample of 76 guardianship files for persons over the age of 18. Among these, over two thirds
were of persons having age-related disabilities. After reviewing those files, the senior auditor for
the circuit “reported that there were no cases where the guardianship plan recommended the
restoration of any rights” of the incapacitated persons.*®

Media Reports

Beginning on December 6, 2014, the Sarasota Herald Tribune published a series of articles titled
“The Kindness of Strangers — Inside Elder Guardianship in Florida,” which detailed abuses
occurring in guardianships. The paper examined guardianship court case files and conducted
interviews with wards, family, and friends in the system.®® The paper concluded that “Florida has
cobbled together an efficient way to identify and care for helpless elders, using the probate court
system to place them under guardianship.” However, critics say this system “often ignores basic
individual rights” and most often “plays out in secret, with hearings and files typically closed to
the public.”*® The paper also concluded that “monitoring elders and tapping their assets is a
growth business: In 2003, there were 23 registered professional guardians in Florida, according
to the [DOEA]. Today there are more than 440 — an increase greater than 1,800 percent in

11 years.”*

2015 Legislation (Ch. 2015-83, HB 5)

In 2015, the Legislature passed and the Governor signed HB 5. The new law:

e Allows for appointment of the office of criminal conflict and civil regional counsel as
emergency court monitors;

e Allows compensation for guardians and other certain individuals to be awarded by the court
without expert testimony;

e Requires notice requirements for filing a petition for appointment of an emergency temporary
guardian;

e Allows a for-profit corporate guardians existing under Florida law to act as a guardian if
certain requirements are met; and

e Requires a court that does not use a rotation system for appointment of a professional
guardian, to instead make specific findings of fact stating why the guardian was selected in
the particular guardianship case.*?

38 Florida Developmental Disabilities Council, Restoration of Capacity Study and Work Group Report, (February 28, 2014),
available at
http://www.guardianship.org/IRL/Resources/Handouts/Charting%20a%20New%20Course_Restoration%20Report.pdf (last
visited January 7, 2016).

39 Barbara Peters Smith, The Kindness of Strangers — Inside Elder Guardianship in Florida, HERALD TRIBUNE (February 9,
2015), available at http://quardianship.heraldtribune.com/ (last visited January 7, 2016).

401d.

4 d.

42 Florida Senate, 2015 Bill Summary, CS/CS/CS HB 5 — Guardianship Proceedings, available at
http://www.flsenate.gov/Committees/billsummaries/2015/html/969 (last visited January 10, 2016).
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Il. Effect of Proposed Changes:

Section 1 creates s. 744.1087, F.S., to place limits on professional guardians. The bill limits the
number of wards a professional guardian can serve to 50. The bill allows for this limit to be
achieved after July 1, 2016 through attrition.

Section 2 provides an effective date of July 1, 2016.
V. Constitutional Issues:

A. Municipality/County Mandates Restrictions:

None.

B. Public Records/Open Meetings Issues:
None.

C. Trust Funds Restrictions:
None.

V. Fiscal Impact Statement:

A. Tax/Fee Issues:
None.
B. Private Sector Impact:

Professional guardians would be limited to 50 wards per professional guardian. This
would negatively impact the fees awarded to professional guardians.

C. Government Sector Impact:
None.
VI. Technical Deficiencies:
None.
VII. Related Issues:

The bill contains no enforcement mechanisms. If the professional guardians are members of the
Florida Bar, the Bar could sanction attorneys acting as professional guardians who violate the
provisions of the bill.

VIII. Statutes Affected:

This bill creates section 744.1087 of the Florida Statutes.
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IX. Additional Information:

A. Committee Substitute — Statement of Substantial Changes:
(Summarizing differences between the Committee Substitute and the prior version of the bill.)

CS by Children, Families, and Elder Committee on January 20, 2016:

The CS removes the limit for banks and trust companies from having more than 50 wards
per professional guardian. The CS removes the provisions that prohibited professional
guardians from conducting additional business with the ward. This is currently prohibited by
S. 744.446, F.S., relating to conflicts of interest.

B. Amendments:

None.

This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate.
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Florida Senate - 2016 COMMITTEE AMENDMENT
Bill No. SB 730
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LEGISLATIVE ACTION
Senate . House
Comm: FAV
01/21/2016

The Committee on Children, Families, and Elder Affairs (Ring)

recommended the following:
Senate Amendment (with title amendment)
Delete lines 21 - 46

and insert:

guardians.—A natural person may be appointed as a professional

guardian for up to 50 wards for which he or she receives

compensation. If, as of July 1, 2016, such guardian has more

than 50 wards for which he or she receives compensation, the

guardian may not be appointed additional wards for which he or

she receives compensation until he or she has fewer than 50
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Florida Senate - 2016 COMMITTEE AMENDMENT

Bill No. SB 730

NI 2o+

wards.

And the title i1s amended as follows:
Delete lines 10 - 14

and insert:

than 50 wards; providing an effective date.

Page 2 of 2
1/19/2016 3:06:38 PM

586-02216-16




0o J o U Ww N

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29

Florida Senate - 2016 SB 730

By Senator Margolis

35-00381A-16 2016730

A bill to be entitled
An act relating to professional guardians; creating s.
744.1087, F.S.; limiting a professional guardian’s
appointments to no more than 50 wards for which the
professional guardian receives compensation;
prohibiting a professional guardian that has more than
50 wards for which the professional guardian receives
compensation from being appointed another ward after a
certain date until the professional guardian has fewer
than 50 wards; providing an exception; prohibiting a
professional guardian from entering into any other
contract for services or transacting additional
business with a ward while serving as the ward’s

professional guardian; providing an effective date.
Be It Enacted by the Legislature of the State of Florida:
Section 1. Section 744.1087, Florida Statutes, is created

to read:

744.1087 Maximum number of wards for professional

guardians; limitations.—

(1) A natural person may be appointed as a professional

guardian for up to 50 wards for which he or she receives

compensation. If, as of July 1, 2016, such guardian has more

than 50 wards for which he or she receives compensation, the

guardian may not be appointed additional wards for which he or

she receives compensation until he or she has fewer than 50

wards.

(2) A trust company, a banking corporation, a partnership,

Page 1 of 2
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Florida Senate - 2016 SB 730

35-00381A-16 2016730

or an association may be appointed as the professional guardian

for up to 50 wards per single employee who serves in the

capacity of a professional guardian. If, as of July 1, 2016, a

trust company, a banking corporation, a partnership, or an

association has more than 50 wards per single employee who

serves in the capacity of a professional guardian for which the

entity receives compensation, the entity may not be appointed

additional wards for which it receives compensation until the

entity has fewer than 50 wards per single employee who serves in

the capacity of a professional guardian for which it receives

compensation.

(3) A professional guardian may be appointed wards in

addition to the limits specified in this section if the services

rendered to the additional wards are on a pro bono basis.

(4) A professional guardian may not enter into any other

contract for services or transact additional business with the

ward while serving as the ward’s professional guardian.

Section 2. This act shall take effect July 1, 2016.

Page 2 of 2
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Florida Senate - 2016 COMMITTEE AMENDMENT
Bill No. SB 730
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LEGISLATIVE ACTION
Senate . House
Comm: FAV
01/21/2016

The Committee on Children, Families, and Elder Affairs (Ring)

recommended the following:
Senate Amendment (with title amendment)
Delete lines 21 - 46

and insert:

guardians.—A natural person may be appointed as a professional

guardian for up to 50 wards for which he or she receives

compensation. If, as of July 1, 2016, such guardian has more

than 50 wards for which he or she receives compensation, the

guardian may not be appointed additional wards for which he or

she receives compensation until he or she has fewer than 50

Page 1 of 2
1/19/2016 3:06:38 PM 586-02216-16




11
12
13
14
15
16
17

Florida Senate - 2016 COMMITTEE AMENDMENT

Bill No. SB 730

NI 2o+

wards.

And the title i1s amended as follows:
Delete lines 10 - 14

and insert:

than 50 wards; providing an effective date.
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2016 Regular Session

The Florida Senate
COMMITTEE VOTE RECORD

COMMITTEE: Children, Families, and Elder Affairs
ITEM: SB 730
FINAL ACTION: Favorable with Committee Substitute
MEETING DATE: Wednesday, January 20, 2016
TIME: 4:00—6:00 p.m.
PLACE: 301 Senate Office Building
1/20/2016 1
Amendment 201494
FINAL VOTE
Ring
Yea Nay SENATORS Yea Nay Yea Nay Yea Nay
Dean
X Detert
X Garcia
Hutson
Ring
X Altman, VICE CHAIR
X Sobel, CHAIR
4 0 FAV -
Yea Nay TOTALS Yea Nay Yea Nay Yea Nay
CODES: FAV=Favorable RCS=Replaced by Committee Substitute TP=Temporarily Postponed WD=Withdrawn
UNF=Unfavorable RE=Replaced by Engrossed Amendment VA=Vote After Roll Call 0OO=0ut of Order

-R=Reconsidered

REPORTING INSTRUCTION: Publish

01212016.1028

RS=Replaced by Substitute Amendment

VC=Vote Change After Roll Call

AV=Abstain from Voting

S-010 (10/10/09)
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The Florida Senate

BILL ANALYSIS AND FISCAL IMPACT STATEMENT

(This document is based on the provisions contained in the legislation as of the latest date listed below.)

Prepared By: The Professional Staff of the Committee on Children, Families, and Elder Affairs

BILL:

SB 762

INTRODUCER: Senator Abruzzo

SUBJECT: Public Records/Involuntary Assessment and Stabilization Petition
DATE: January 19, 2016 REVISED:
ANALYST STAFF DIRECTOR REFERENCE ACTION
1. Crosier Hendon CF Favorable
2. GO
3. RC
Summary:

SB 762 creates a new exemption from the public records inspection and access requirements of
Art. |, s. 24(a) of the State Constitution and s. 199.07(1), F.S., for petitions for involuntary
assessment and stabilization of a substance abuse impaired person filed pursuant to s.397.6815,
F.S.

The bill provides for repeal of the exemption on October 2, 2021, unless reviewed and reenacted
by the Legislature. It also provides a statement of public necessity as required by the State
Constitution.

The bill provides for a retroactive application of the public record exemption.
The bill has an effective date of July 1, 2016.
Present Situation:

The Florida Constitution provides that the public has the right to inspect or copy records made or
received in connection with official governmental business.! This applies to the official business
of any public body, officer or employee of the state, including all three branches of state
government, local governmental entities, and any person acting on behalf of the government.?

1 FLA. CONST,, art. I, s. 24(a).
2FLA. CONST., art. |, s. 24(a).
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In addition to the Florida Constitution, the Florida Statutes provide that the public may access
legislative and executive branch records.® Chapter 119, F.S., constitutes the main body of public
records laws, and is known as the Public Records Act.* The Public Records Act states that

it is the policy of this state that all state, county and municipal records are open for
personal inspection and copying by any person. Providing access to public records is a
duty of each agency.®

According to the Public Records Act, a public record includes virtually any document or
recording, regardless of its physical form or how it may be transmitted.® The Florida Supreme
Court has interpreted public records as being “any material prepared in connection with official
agency business which is intended to perpetuate, communicate or formalize knowledge of some
type.”’ A violation of the Public Records Act may result in civil or criminal liability.®

The Legislature may create an exemption to public records requirements.® An exemption must
pass by a two-thirds vote of the House and the Senate.*° In addition, an exemption must
explicitly lay out the public necessity justifying the exemption, and the exemption must be no
broader than necessary to accomplish the stated purpose of the exemption.!* A statutory
exemptzion which does not meet these criteria may be unconstitutional and may not be judicially
saved.!

3 The Public Records Act does not apply to legislative or judicial records. Locke v. Hawkes, 595 So. 2d 32 (Fla. 1992). Also
see Times Pub. Co. v. Ake, 660 So. 2d 255 (Fla. 1995). The Legislature’s records are public pursuant to s. 11.0431, F.S.
Public records exemptions for the Legislatures are primarily located in's. 11.0431(2)-(3), F.S.

4 Public records laws are found throughout the Florida Statutes.

5 Section 119.01(1), F.S.

6 Section 119.011(12), F.S., defines “public record” to mean “all documents, papers, letters, maps, books, tapes, photographs,
films, sound recordings, data processing software, or other material, regardless of the physical form, characteristics, or means
of transmission, made or received pursuant to law or ordinance or in connection with the transaction of official business by
any agency.” Section 119.011(2), F.S., defines “agency” to mean “any state, county, district, authority, or municipal officer,
department, division, board, bureau, commission, or other separate unit of government created or established by law
including, for the purposes of this chapter, the Commission on Ethics, the Public Service Commission, and the Office of
Public Counsel, and any other public or private agency, person, partnership, corporation, or business entity acting on behalf
of any public agency.”

" Shevin v. Byron, Harless, Schaffer, Reid and Assoc. Inc., 379 So. 2d 633, 640 (Fla. 1980).

8 Section 119.10, F.S. Public records laws are found throughout the Florida Statutes, as are the penalties for violating those
laws.

® FLA. CONST., art. |, s. 24(c).

O FLA. CoNsT., art. |, s. 24(c).

1 FLA. CONST., art. I, s. 24(c).

12 Halifax Hosp. Medical Center v. New-Journal Corp., 724 So.2d 567 (Fla. 1999). In Halifax Hospital, the Florida Supreme
Court found that a public meetings exemption was unconstitutional because the statement of public necessity did not define
important terms and did not justify the breadth of the exemption. Id. at 570. The Florida Supreme Court also declined to
narrow the exemption in order to save it. Id. In Baker County Press, Inc. v. Baker County Medical Services, Inc., 870 So. 2d
189 (Fla. 1st DCA 2004), the court found that the intent of a statute was to create a public records exemption. The Baker
County Press court found that since the law did not contain a public necessity statement, it was unconstitutional. Id. at 196.
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When creating a public records exemption, the Legislature may provide that a record is
‘confidential and exempt’ or ‘exempt.’*® Records designated as ‘confidential and exempt’ may
be released by the records custodian only under the circumstances defined by the Legislature.
Records designated as ‘exempt’ may be released at the discretion of the records custodian.*

Open Government Sunset Review Act

In addition to the constitutional requirements relating to the enactment of a public records
exemption, the Legislature may subject the new or broadened exemption to the Open
Government Sunset Review Act (OGSR).

The OGSR prescribes a legislative review process for newly created or substantially amended
public records.? The OGSR provides that an exemption automatically repeals on October 2nd of
the fifth year after creation or substantial amendment; in order to save an exemption from repeal,
the Legislature must reenact the exemption.*® In practice, many exemptions are continued by
repealing the sunset date rather than reenacting the exemption.

Under the OGSR the purpose and necessity of reenacting the exemption are reviewed. The

Legislature must consider the following questions during its review of an exemption:*’

e What specific records or meetings are affected by the exemption?

e Whom does the exemption uniquely affect, as opposed to the general public?

e What is the identifiable public purpose or goal of the exemption?

e Can the information contained in the records or discussed in the meeting be readily obtained

by alternative means? If so, how?

Is the record or meeting protected by another exemption?

e Are there multiple exemptions for the same type of record or meeting that it would be
appropriate to merge?

If the Legislature expands an exemption, then a public necessity statement and a two-thirds vote
for passage are required.'® If the exemption is reenacted without substantive changes or if the
exemption is narrowed, then a public necessity statement and a two-thirds vote for passage are

13 If the Legislature designates a record as confidential, such record may not be released to anyone other than the persons or
entities specifically designated in the statutory exemption. WFTV, Inc. v. The School Board of Seminole, 874 So. 2d 48 (Fla.
5th DCA 2004).

14 A record classified as exempt from public disclosure may be disclosed under certain circumstances. Williams v. City of
Minneola, 575 So. 2d 687 (Fla. 5th DCA 1991).

15 Section 119.15, F.S. According to s. 119.15(4)(b), F.S., a substantially amended exemption is one that is expanded to
include more information or to include meetings. The OGSR does not apply to an exemption that is required by federal law
or that applies solely to the Legislature or the State Court System pursuant to s. 119.15(2), F.S. The OGSR process is
currently being followed; however, the Legislature is not required to continue to do so. The Florida Supreme Court has found
that one legislature cannot bind a future legislature. Scott v. Williams, 107 So. 3d 379 (Fla. 2013).

16 Section 119.15(3), F.S.

17 Section 119.15(6)(a), F.S.

18 FLA. CONST., art. I, s. 24(c).



BILL: SB 762 Page 4

not required. If the Legislature allows an exemption to sunset, the previously exempt records will
remain exempt unless otherwise provided for by law.*°

Section 397.301, F.S., creates the Hal. S. Marchman Alcohol and Other Drug Services Act (the
“Marchman Act”). This act was created by the Legislature to provide assistance to substance
abuse impaired persons through health and rehabilitative services. Currently. s.397.6811, F.S.,
allows a petition for involuntary assessment and stabilization to be filed by a person’s spouse or
guardian, any relative, a private practitioner, the director of a licensed service provider or any
three adults who have personal knowledge of the person’s substance abuse impairment.
Allowing petitions filed under this part to be confidential and exempt from s. 119.07(1), F.S. and
s. 24(a), Art. I of the State Constitution protects a person’s personal health information and
sensitive personal information which, if released, could cause unwarranted damage to the
person’s reputation. Additionally, the knowledge that such information could be disclosed could
have a chilling effect on the willingness of individuals to seek treatment.

Effect of Proposed Changes:

Section 1 amends s. 397.6815, F.S., to provide that petitions for involuntary assessment and

stabilization filed with the court under this part are confidential and exempt from s. 119.07(1)

and s. 24(a), Art. | of the State Constitution and shall be released under the following

circumstances:

e With the approval of the respondent, or other specified individuals, if necessary to ensure
continuity of the respondent’s health care.

e Upon the court’s order for good cause.

e To the Department of Corrections if the respondent is committed or is to be returned to the
custody of the Department of Corrections from the Department of Children and Families.

The bill provides for retroactive application of the public records exemption.?° Additionally, the
bill provides for repeal of the exemption on October 2, 2021, unless reviewed and saved from
repeal by the Legislature.?!

Section 2 provides a statement of public necessary as required by the State Constitution.??
Constitutional Issues:
A. Municipality/County Mandates Restrictions:

None.

19 Section 119.15(7), F.S.

20 The Supreme Court of Florida ruled that a public record exemption is not to be applied retroactively unless the legislation
clearly expresses intent that such exemption is to be applied retroactively. Memorial Hospital-West Volusia, Inc. v. News-
Journal Corporation, 729 So.2d 373 (Fla.2001).

21 Section 119.15(3), F.S.

22 Section 24(c), Art. | of the State Constitution.
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B. Public Records/Open Meetings Issues:
None.

C. Trust Funds Restrictions:
None.

V. Fiscal Impact Statement:
A. Tax/Fee Issues:
None.
B. Private Sector Impact:
None.
C. Government Sector Impact:
None.
VI. Technical Deficiencies:
None.
VII. Related Issues:
None.
VIII. Statutes Affected:
This bill substantially amends section 397.6815 of the Florida Statutes.

IX. Additional Information:

A. Committee Substitute — Statement of Changes:
(Summarizing differences between the Committee Substitute and the prior version of the bill.)
None.

B. Amendments:
None.

This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate.
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Florida Senate - 2016 SB 762

By Senator Abruzzo

25-00545-16 2016762

A bill to be entitled
An act relating to public records; amending s.
397.6815, F.S.; providing an exemption from public
records requirements for a petition for involuntary
assessment and stabilization of a substance abuse
impaired person; providing exceptions; providing
retroactive application; providing for future
legislative review and repeal of the exemption under
the Open Government Sunset Review Act; providing for
release of a petition to a guardian advocate;
providing a statement of public necessity; providing

an effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Section 397.6815, Florida Statutes, is amended
to read:
397.6815 Involuntary assessment and stabilization;

exemption; procedure.—

(1) A petition for involuntary assessment and stabilization

filed with the court under this part is confidential and exempt

from s. 119.07(1) and s. 24(a), Art. I of the State Constitution

and shall be released, in addition to the persons identified in

paragraph (2) (a):

(a) To appropriate persons if necessary to ensure the

continuity of the respondent’s health care, upon approval by the

respondent, the respondent’s guardian, or, in the case of a

minor, by the respondent’s parent, guardian, legal custodian, or

guardian advocate.
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(b) Upon court order for good cause. In determining whether

there is good cause for disclosure, the court shall weigh the

need for the information to be disclosed against the possible

harm of disclosure to the respondent.

(c) To the Department of Corrections, without charge, upon

request if the respondent is committed or is to be returned to

the custody of the Department of Corrections from the Department

of Children and Families.

The exemption under this subsection applies to petitions filed

with a court before, on, or after July 1, 2016. This subsection

is subject to the Open Government Sunset Review Act in

accordance with s. 119.15 and shall stand repealed on October 2,

2021, unless reviewed and saved from repeal through reenactment

by the Legislature.

(2) Upon receipt and filing of the petition for the
involuntary assessment and stabilization of a substance abuse
impaired person by the clerk of the court, the court shall
ascertain whether the respondent is represented by an attorney,
and if not, whether, on the basis of the petition, an attorney
should be appointed; and shall:

(a)+43%)» Provide a copy of the petition and notice of hearing
to the respondent; the respondent’s parent, guardian, e legal

custodian, or guardian advocate, in the case of a minor; the

respondent’s attorney—if—tnrown; the petitioner; the
respondent’s spouse or guardian, if applicable; and such other

persons as the court may direct pursuant to paragraph (1) (b),

and have such petition and notice personally delivered to the

respondent if he or she is a minor. The court shall also issue a
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summons to the person whose admission is sought and conduct a
hearing within 10 days; or

(b)+42)» Without the appointment of an attorney and, relying
solely on the contents of the petition, enter an ex parte order
authorizing the involuntary assessment and stabilization of the
respondent. The court may order a law enforcement officer or
other designated agent of the court to take the respondent into
custody and deliver him or her to the nearest appropriate
licensed service provider.

Section 2. The Legislature finds that it is a public

necessity that a petition for involuntary assessment and

stabilization of a person impaired by substance abuse which is

filed pursuant to chapter 397, Florida Statutes, be confidential

and exempt from disclosure under s. 119.07(1), Florida Statutes,

and s. 24(a), Article I of the State Constitution. The personal

health of an individual and his or her alleged impairment by

substance abuse are intensely private matters. The content of

such a petition should not be made public merely because the

petition is filed with the court. Protecting the petition is

necessary to ensure the health care privacy rights of all

individuals. Making these petitions confidential and exempt from

disclosure will protect information of a sensitive personal

nature, the release of which could cause unwarranted damage to

the reputation of an individual. Further, the knowledge that

sensitive personal information is subject to disclosure could

have a chilling effect on the willingness of individuals to seek

substance abuse treatment services.

Section 3. This act shall take effect July 1, 2016.
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COMMITTEE SUBSTITUTE - Substantial Changes

Summary:

CS/SB 1138 creates a prohibition of unethical marketing practices by substance abuse treatment
providers and operators of recovery residences. The bill provides that a violation of the unethical
marketing practices is also a violation of the prohibition on patient brokering and subject to
criminal penalties under s. 817.505, F.S.

Additionally, the bill provides that a violation of the prohibition against certain unethical
marketing practices by a provider or operator is a violation of the Florida Deceptive and Unfair
Trade Practices Act. Violations are subject to criminal penalties.

The bill has an effective date of July 1, 2016.
Il. Present Situation:
Florida’s Patient Brokering Act of 19961

Florida’s Patient Brokering Act of 1996 (the “Brokering Act”) is a criminal statute which makes
it unlawful for any person, including any health care provider or health care facility, to offer,

pay, solicit or receive any commission, bonus, rebate, kickback or bribe, directly or indirectly, in
cash or in kind, or engage in any split-fee arrangement, in any form whatsoever, in exchange for

1 Section 817.505, F.S.
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patient referrals to a health care provider or health care facility.? The Brokering Act also
prohibits any person, including any health care provider or health care facility, from aiding,
abetting, advising or otherwise participating in a prohibited referral scheme.? Violations of the
Brokering Act are punishable as a third degree felony.*

Like the Florida Patient Self-Referral Act (the “Act”), the Brokering Act provides certain
exceptions to the referral prohibition.> Some of the exceptions include: payments to a health care
provider or health care facility for professional consultation services;® commissions, fees or other
remuneration lawfully paid to insurance agents as provided under the insurance code;’ any
discount, payment, waiver of payment or payment practice not prohibited by the Federal Anti-
Kickback Statute (or regulations promulgated thereunder);® and any payment, compensation or
financial arrangement within a group practice as defined in the Act.®

Florida’s Anti-Kickback Statute®®

Florida’s anti-kickback statute (“AKS”) prohibits any health care provider or any provider of
health care services from offering, paying, soliciting or receiving a kickback, directly or
indirectly, overtly or covertly, in cash or in kind, for referring or soliciting patients.!
“Kickback” is defined as remuneration or payment back pursuant to an investment interest,
compensation arrangement, or otherwise, by or on behalf of a provider of health care services or
items, to any person for a portion of the charges for services rendered to a referring health care
provider as an incentive or inducement to refer patients for future services or items, when the
payment is not tax deductible as an ordinary and necessary expense.'?

Violation of this statute is considered a criminal violation and is punished under the terms of
Florida’s Patient Brokering Act®®

Florida’s Patient Self-Referral Act of 1992

Florida’s Patient Self-Referral Act of 1992 (the “Act”) prohibits a health care provider from
referring a patient for the provision of certain designated health services, or any other health care
item or service, to an entity in which the health care provider is an investor or has an investment
interest.® The Act defines “designated health services™ as: clinical laboratory services, physical
therapy services, comprehensive rehabilitative services, diagnostic-imaging services and
radiation therapy services.'®

2 Section 817.505(1)(a), F.S.
3 Section 817.505(1)(d), F.S.
4 Section 817.505(4), F.S.

5 Section 817.505(3), F.S.

6 Section 817.505(3)(c), F.S.
7 Section 817.505(3)(d), F.S.
8 Section 817.505(3)(a), F.S.
9 Section 817.505(3)(a), F.S.
10 Section 456.054, F.S.

11 Section 456.054(2), F.S.

12 Section 456.054(1), F.S.

13 Section 456.054(3), F.S.

14 Section 456.053, F.S.

15 Section 456.053(5)(a), F.S.
16 Section 456.053(3)(c), F.S.
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The Act provides certain exceptions to the self-referral prohibition for orders, recommendations
or plans of care that do not constitute a referral. Some of these exceptions include, services
furnished by a sole provider or group practice; lithotripsy services by a urologist; services
provided by an ambulatory surgery center licensed under Chapter 395; renal dialysis services and
supplies by a nephrologist; and diagnostic-imaging services by a radiologist.}” There are civil
penalties for violations of this statute.8

Florida’s Fee-Splitting Statute (the “FSS”) prohibits a physician from paying or receiving any
commission, bonus, kickback, or rebate, or engaging in any split-fee arrangement in any form
whatsoever with another physician, organization, agency, or person, either directly or indirectly,
for patients referred to providers of health care goods and services (this includes, but not limited
to, hospitals, nursing homes, clinical laboratories, ambulatory surgical centers, or pharmacies).®
Penalties for violating this statute include a fine and possible medical license revocation. There
are civil penalties for violations of this statute.?°

Clinical Labs Rebates?!

Section 483.245, F.S., prohibits any person to pay or receive any commission, bonus, kickback,
or rebate or engage in any split-fee arrangement in any form whatsoever with any dialysis
facility, physician, surgeon, organization, agency, or person, either directly or indirectly, for
patients referred to a clinical laboratory licensed under Part | of Chapter 483, F.S.

In addition, s. 483.245, F.S., also prohibits a clinical laboratory from, directly or indirectly,
providing through employees, contractors, an independent staffing company, lease agreement, or
otherwise, personnel to perform any functions or duties in a physician’s office, or any part of a
physician’s office, for any purpose whatsoever, including for the collection or handling of
specimens, unless the laboratory and the physician’s office are wholly owned and operated by
the same entity. A clinical laboratory is also prohibited from leasing space within any part of a
physician’s office for any purpose, including for the purpose of establishing a collection
station.?? There are civil penalties for violations of this statute.?3

Voluntary Certification of Recovery Residences and Recovery Residence Administrators

In June 2015, CS/CS/HB 21 (Substance Abuse Services) was signed into law creating ss.
397.487, 397.4871, and 397.4872, F.S., to establish voluntary certification programs and
requirements for recovery residences and recovery residence administrators.?

As it specifically relates to these voluntary certification programs, the term “recovery residence”
means a residential dwelling unit, or other form of group housing, that is offered or advertised
through any means, including oral, written, electronic, or printed means, by any person or entity
as a residence that provides a peer-supported, alcohol-free, and drug-free living environment.?
Additionally, a “recovery residence administrator” is defined to mean to the person responsible

17 Section 456.053(0)3, F.S.

18 Section 456.053((5)(f), F.S.
19 Section 458.331(1)(i), F.S.
20 Section 458.331(1)(1)3, F.S.
2L Section 483.245, F.S.

22 Section 483.245(1), F.S.

23 Section 483.245(2), F.S.

24 Ch. 2015-100, L.O.F.

25 Section 397.311(33), F.S.
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for overall management of the recovery residence, including, but not limited to, the supervision
of residents and staff employed by, or volunteering for, the residence.?

The Department of Children and Families (department) is required to approve at least one
credentialing entity by December 1, 2015, for the development and administration of each
certification program. To date, the department has approved the Florida Association of Recovery
Residences to be a credentialing entity for the voluntary certification of recovery residences and
the Florida Certification Board to be a credentialing entity for the voluntary certification of
recovery residence administrators.

A certified recovery residence must be actively managed by a certified recovery residence
administrator; however, a certified recovery residence administrator may actively manage no
more than three recovery residences at any given time. In addition, all owners, directors and
chief financial officers of a recovery residence, as well as individuals seeking certification as an
administrator, are subject to Level 2 background screening as provided under Chapter 435, F.S.
The department may exempt an individual from the disqualifying offenses of a Level 2
background screening? if the individual meets certain criteria and the recovery residence attests
that it is in the best interest of the program.

Effective July 1, 2016, a service provider licensed under Chapter 397, F.S., may not refer a
current or discharged patient to a recovery residence unless the recovery residence holds a valid
certificate of compliance as provided in s. 397.487 and is actively managed by a certified
recovery residence administrator as provided in s. 397.4871 or the recovery residence is owned
and operated by a licensed service provider or a licensed service provider’s wholly owned
subsidiary. For purposes of this subsection, the term “refer” means to inform a patient by any
means about the name, address, or other details of the recovery residence.

A person may not advertise himself or herself to the public, in any way or by any medium
whatsoever, as a “certified recovery residence” or a “certified recovery residence administrator”
unless he or she has first secured a certificate of compliance under s. 397.487, F.S., or 397.4871,
F.S. A person who violates this provision commits a misdemeanor of the first degree, punishable
as provided in s. 775.082, F.S., or s. 775.083, F.S.

Il. Effect of Proposed Changes:

Section 1 amends s. 397.305, F.S., to update the legislative intent to provide that treatment and
recovery support for individuals with substance abuse impairment are offered in an ethical and
professional manner that includes ethical marketing practices.

Section 2 amends s. 397.311, F.S., to add and define new terms. A definition for disabling
conditions is created to mean a diagnosable substance abuse disorder, serious mental illness,
developmental disability, specific learning disability, or chronic physical illness or disability, or
the co-occurrence of two or more of these conditions. This new definition also includes an
educational deficiency that substantially affects a person’s ability to read and comprehend the

26 Section 397.311(34), F.S.
27 The disqualifying offenses are listed in s. 435.04(2), F.S.
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terms of a contractual agreement to which he or she is a party. This definition is inconsistent with
the definition of “disability” under the Americans with Disabilities Act (ADA).

This section also adds and defines the term “marketing practices” and “substance abuse lead
generator”.

Section 3 creates s. 397.335, F.S., to prohibit substance abuse treatment providers licensed under
chapter 397 and operators of recovery residences from engaging in specific marketing practices
considered unethical. Specifically, the bill prohibits substance abuse treatment providers and
operators of recovery residences from engaging in the following marketing practices:

e Making false or misleading statements or providing false or misleading information about
their products, goods, services, or geographical location in marketing or advertising materials
or media or on their respective websites.

¢ Including on their respective websites coding that provides false information or
surreptitiously directs the reader to another website.

e Soliciting or receiving a commission, bonus, rebate, kickback, or bribe, directly or indirectly,
in cash or in kind, or engaging or making an attempt to engage in a split-fee arrangement in
return for an acceptance or acknowledgment of treatment from a health care provider, health
care facility, or recovery residence. Referrals from recovery residences to another recovery
residence are not applicable to this part.

e Entering into a marketing contract with a substance abuse lead generator that engages in
marketing through a call center, unless the call center discloses certain information to the
caller.

The bill also prohibits a substance abuse treatment provider licensed under Chapter 397, F.S.,
which is operating as an outpatient, a partial hospitalization or intensive outpatient program from
offering a prospective patient free or reduced rent at a recovery residence to induce the
prospective patient to choose it as the patient’s provider. The provider may not make a direct or
an indirect payment to a recovery residence for a patient’s housing or other housing-related
services.

A violation of this section is a violation of the Florida Deceptive and Unfair Trade Practices Act
under Part 11 of Chapter 501, F.S. The Department of Children and Families is required to submit
copies related to violations by entities licensed and regulated under Chapter 397 to the
Department of Legal Affairs.

Additionally, a violation under this section for soliciting, receiving, or making an attempt to
solicit or receive a commission, bonus, rebate, kickback, or bribe, directly or indirectly, in cash
or in kind, or engaging or making an attempt to engage in a split-fee arrangement in return for an
acceptance or acknowledgment of treatment from a health care provider, health care facility, or
recovery residence is considered patient brokering and subject to criminal penalties under s.
817.505, F.S.

As written, the terms “substance abuse treatment providers” and “operators of recovery
residences” are not currently defined in Chapter 397, F.S., or in the bill. In addition, the term
“recovery residence administrator” is currently defined in s. 397.311, F.S., as it specifically
relates to the voluntary certification program for recovery residence administrators under s.
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397.4871, F.S. Clarification is needed to determine whether the prohibition applies to all
“operators of recovery residences” or only recovery residence administrators voluntarily certified
pursuant to s. 397.4871, F.S., as well as whether the prohibition applies to “recovery residences”
that are voluntarily certified pursuant to s. 397.487, F.S.

Section 4 amends s. 397.501, F.S., to provide each individual receiving treatment services in a
residential treatment facility or living in a recovery residence the right to a safe living
environment free from drugs, alcohol, harassment, abuse, and harm.

Section 5 amends s. 456.053, F.S., to add the Board of Clinical Social Work, Marriage and
Family Therapy, and Mental Health Counseling to the list of health care providers and providers
of health care services to the definition of “Board” in this section.

Additionally, the term “recovery residence” is defined in this section to mean a residential
dwelling unit or other form of group housing offered or advertised through any means of
communication, by any person or entity, as a residence that provides a peer-supported, alcohol-
free, and drug-free living environment.

The bill amends s. 456.053(5), F.S., which prohibits referrals and claims for payment and makes
such action grounds for disciplinary action to include a substance abuse treatment provider
licensed chapter 397 and operating as an outpatient, a partial hospitalization or intensive
outpatient program.

Section 456.053(6), F.S., is also amended to provide an exemption to the prohibitions under this
section of referrals made by a substance abuse treatment provider, health care service entities
owned by such providers or in which the providers have a financial interest, or subsidiaries of
those health care service entities to which such subsidiaries have a financial interest if the
financial interest is clearly stated in writing to patients, clients, consumers and facility
residences; on marketing and advertising materials and on a posted notice that can be easily read
by patients in a common area at the substance abuse treatment facility.

Section 6 amends s. 501.2077, F.S., to add the definition of “disabling condition” as set forth in
s. 397.311(12), F.S.

Section 7 amends s. 817.505(1), F.S., to add the definition of recovery residences to the section
and to provide that it is unlawful for recovery residences to participate in patient brokering.
However, referrals by recovery residences to recovery residences do not apply to this
prohibition.

Section 8 amends s. 212.055, F.S., to correct a cross-reference.

Section 9 amends s. 397.416, F.S., to correct a cross-reference.

Section 10 amends s. 440.102, F.S., to correct a cross-reference.

Section 11 provides an effective date for the bill of July 1, 2016.
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V. Constitutional Issues:

A. Municipality/County Mandates Restrictions:
None.

B. Public Records/Open Meetings Issues:
None.

C. Trust Funds Restrictions:

V. Fiscal Impact Statement:

A. Tax/Fee Issues:
None.
B. Private Sector Impact:

Substance abuse treatment providers and operators of recovery residences who engage in
prohibited marketing practices in violation of s.397.335, F.S., may be in violation of
patient brokering and subject to criminal penalties under s. 817.505, F.S. Substance
abuse treatment providers and operators of recovery residences who are found to be in
violation of prohibited marketing practices under s. 397.335, F.S., will also be in
violation of the Florida Deceptive and Unfair Practices Act under s. 501.2077(2), F.S.

C. Government Sector Impact:
None.
VI. Technical Deficiencies:

The new definition of “disabling condition” conflicts with the definition of “disabling”
under the Americans with Disabilities Act (ADA). The ADA includes individuals with
substance use disorders that are in recovery, as well as individuals participating in
substance abuse treatment. However, “disability under the ADA excludes people who
continue to abuse substances, or have been convicted or manufacture or distribution of a
controlled substance.

VII. Related Issues:

Clarification is needed to determine whether the prohibition applies to all “operators of
recovery residences” or only recovery residence administrators voluntarily certified
pursuant to s. 397.4871, F.S., as well as whether the prohibition applies to “recovery
residences” that are voluntarily certified pursuant to s. 397.487, F.S.



BILL: CS/SB 1138 Page 8

VIII. Statutes Affected:

This bill substantially amends the following sections of the Florida Statutes: 397.305, 397.311,
397.501, 456.053, 501.2077, 817.505, 212.055, 397.416, and 440.102.

This bill creates section 397.355, of the Florida Statutes.

IX. Additional Information:

A. Committee Substitute — Statement of Changes:
(Summarizing differences between the Committee Substitute and the prior version of the bill.)

CS by Children, Families, and Elder Affairs Committee on January 20, 2016:

e Provides that referrals from recovery residences to recovery residences are not
included in the prohibition on patient brokering.

e Removes the requirement for civil penalties to be assessed for violations of the
Florida Deceptive and Unfair Trade Practices Act. Directs the Department of
Children and Families to submit copies of findings related to violations of this Act
to the Department of Legal Affairs.

B. Amendments:

None.

This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate.
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LEGISLATIVE ACTION
Senate . House
Comm: FAV
01/21/2016

The Committee on Children, Families, and Elder Affairs (Ring)

recommended the following:
Senate Amendment (with title amendment)

Delete everything after the enacting clause
and insert:
Section 1. Subsection (10) is added to section 397.305,
Florida Statutes, to read:
397.305 Legislative findings, intent, and purpose.—
(10) It is the intent of the Legislature to ensure that

treatment and recovery support for individuals who are impaired

by substance abuse disorders are offered in an ethical and
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professional manner that includes the use of ethical marketing

practices to ensure the protection of this wvulnerable

population.

Section 2. Present subsections (12) through (20) of section
397.311, Florida Statutes, are redesignated as subsections (13)
through (21), respectively, present subsection (21) of that
section is redesignated as subsection (23), present subsection
(23) of that section is redesignated as subsection (26), present
subsection (24) of that section is redesignated as subsection
(25), present subsections (25) through (42) of that section are
redesignated as subsections (27) through (44), respectively,
present subsections (43) thr