Criminal Justice - 04/13/2015 4:00 PM 2015 Regular Session
Committee Packet 04/15/2015 5:39 PM
Agenda Order

SB 134 by Diaz de la Portilla; (Identical to H 0203) Lifetime Electronic Monitoring of Sex Offenders

670212 D S CJ, Gibson Delete everything after ©04/10 04:11 PM
536248 D S CJ, Bradley Delete everything after 04/13 09:25 AM
224004 AA S CJ, Bradley Delete L.13 - 41: 04/13 12:44 PM

CS/SB 742 by CM, Simpson; (Similar to CS/H 0463) Ticket Sales

SB 1132 by Abruzzo; (Similar to H 0955) Transmission of Pornography

SB 1178 by Richter; (Similar to H 0979) Drone Surveillance

133542 D S RS CJ, Bradley Delete everything after ©04/14 10:04 AM
193802 SD S RCS CJ, Brandes Delete everything after ©04/14 10:04 AM
337230 AA S RCS CJ, Brandes Delete L.12 - 16: 04/14 10:04 AM

SB 1464 by Dean; (Compare to CS/CS/H 0583) Public Facilities

Page 1 of 1



2015 Regular Session

COMMITTEE MEETING EXPANDED AGENDA

MEETING DATE:
TIME:
PLACE:

MEMBERS:

The Florida Senate

CRIMINAL JUSTICE
Senator Evers, Chair
Senator Gibson, Vice Chair

Monday, April 13, 2015
4:00 —6:00 p.m.
Mallory Horne Committee Room, 37 Senate Office Building

Senator Evers, Chair; Senator Gibson, Vice Chair; Senators Bradley, Brandes, and Clemens

TAB

BILL NO. and INTRODUCER

BILL DESCRIPTION and
SENATE COMMITTEE ACTIONS

COMMITTEE ACTION

SB 134

Diaz de la Portilla

(Identical H 203, Compare CS/H
1037, CS/S 1286)

Lifetime Electronic Monitoring of Sex Offenders;
Establishing the lifetime electronic monitoring
program within the Department of Law Enforcement;
requiring the implementation of an electronic
monitoring system to monitor sex offenders
sentenced to lifetime electronic monitoring; requiring
a sex offender sentenced to lifetime electronic
monitoring to wear or carry an electronic monitoring
device as determined by the department; requiring a
convicted sex offender to be sentenced to lifetime
electronic monitoring; providing criminal penalties,
etc.

CJ 04/07/2015 Temporarily Postponed
cJ 04/13/2015 Not Considered

ACJ

AP

Not Considered

CS/SB 742

Commerce and Tourism /
Simpson

(Similar CS/H 463)

Ticket Sales; Revising certain presale disclosure
requirements; revising provisions relating to
prohibitions on bypassing portions of the ticket-buying
process, disguising the identity of a buyer, or
circumventing security measures; requiring specified
disclosures before resale of a ticket; prohibiting
misrepresentations of affiliation or endorsement by
resellers without consent; providing criminal penalties
for certain violations, etc.
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AP
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SB 1132

Abruzzo
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of sending or delivering pornography is a separate
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ACJ
FP

Not Considered
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The Florida Senate

BILL ANALYSIS AND FISCAL IMPACT STATEMENT

(This document is based on the provisions contained in the legislation as of the latest date listed below.)

Prepared By: The Professional Staff of the Committee on Criminal Justice

BILL:

SB 134

INTRODUCER: Senator Diaz de la Portilla

SUBJECT: Lifetime Electronic Monitoring of Sex Offenders
DATE: April 6, 2015 REVISED: 04/10/15
ANALYST STAFF DIRECTOR REFERENCE ACTION
1. Sumner Cannon CJ Pre-meeting
2. ACJ
3. AP
Summary:

SB 134 creates s. 943.71, F.S., an act relating to lifetime electronic monitoring of sex offenders
within the Florida Department of Law Enforcement (FDLE). The bill requires the FDLE to
implement an electronic monitoring system to monitor, track, and record sex offenders who are
released from prison, probation, community control, or conditional release and who are
sentenced to lifetime electronic monitoring. It requires the sex offender to reimburse FDLE for
the electronic monitoring services.

The bill creates s. 943.711, F.S., that adds three new felonies for sex offenders who tamper with
the electronic device, who fail to notify officials of damage to the device, or who fail to pay the
required fees. It defines sex offender for purposes of the section as an offender convicted of a
crime committed in this state on or after October 1, 2015, which requires them to register on the
sex offender registry.

Present Situation:
Sexual Predator/Offender Registration

Florida’s registry laws subject sexual predators and offenders to registration and notification
requirements. All qualifying sexual predators or offenders are listed on a public registry web site
maintained by the Florida Department of Law Enforcement (FDLE).* The web site can also
provide the public with email notifications when an offender moves nearby.

The sexual predator designation in Florida is reserved for relatively few sex offenders. As of
September 11, 2013, a total of 43,640 persons located in Florida were required to register as a

! The web site is located online at: http://offender.fdle.state.fl.us/offender/homepage.do. (last visited April 3, 2015).
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sexual predator or sexual offender. Of that number, courts designated 21 percent as sexual
predators.

Designation of a Sexual Predator or Sexual Offender

A person is designated a sexual predator by a court if the person:

e Has been convicted of a current qualifying capital, life, or first degree felony sex offense
committed on or after October 1, 1993,;

e Has been convicted of a current qualifying sex offense committed on or after October 1,
1993, and has a prior conviction for a qualifying sex offense; or

e Is subject to civil commitment.?

A person is designated as a sexual offender by the FDLE if the person:

e Has been convicted of a qualifying sex offense and released on or after October 1, 1997 (the
date the modern registry became effective) from the sanction imposed for that offense;

e Is aFlorida resident and is subject to registration or community or public notification in
another state or jurisdiction or is in the custody or control of, or under the supervision of,
another state or jurisdiction as a result of a conviction for a qualifying sex offense; or

e Onor after July 1, 2007, has been adjudicated delinquent of a qualifying sexual battery or
lewd offense committed when the victim was 14 years of age or older.?

Registration Obligations of Sexual Predators/Offenders

e Registrants must report to their local sheriff’s office and provide a photograph, personal
identifying information, driver’s license/state ID number, social security number, residence
address (including transient addresses), employer information, email addresses, instant
message names, and crime information.*

e Asof October 1, 2014, all transient sexual offenders/predators are required to report in
person every 30 days to the sheriff’s office in their county of transient residence to provide
their addressees and locations while transient.’

e Sexual predators and some sexual offenders must report to the local sheriff’s office quarterly;
other sexual offenders report bi-annually.®

e Sexual predators and offenders must update their driver’s license or identification card within
48 hours after any change of residence or name change.’

e Generally, sexual predators and offenders are subject to lifetime registration. Some sexual
offenders may petition for removal of registration requirements if they have been released
from the latest sanction for at least 25 years, remain arrest-free, and do not have an adult
conviction for a disqualifying offense. Persons convicted of a qualifying sex offense as a
young adult may also petition for removal of registration requirements.®

2 Section 775.21(4), F.S.

3 Section 943.9435(1), F.S.

4 Section 775.21(6) and 943.0435(14), F.S.

5 The failure of a sexual predator who maintains a transient residence to report in person to the sheriff’s office every 30 days
commits a third degree felony. s. 775.21 (6)(g), F.S.

6 Sections 775.21(8)(a) and 943.0435(14)(a), F.S.

7 Sections 775.21(6)(g)1., and 943.0435(4)(a), F.S.

8 Sections 775.21(6)(1) and 943.0435(11), F.S.
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e Sexual predators are prohibited from working or volunteering at any place where children
regularly congregate.®

Lifetime Electronic Monitoring*®

The following chart is an excerpt from information gathered by NCSL representing the states
that monitor a subset of the sexual offender population for life. There are at least 39 states that
have enacted GPS or electronic monitory provisions specific to sex offenders. There are at least
23 states that have enacted both GPS or electronic monitoring and 25 year minimum sentences.

Mandatory 25 year Minimum .
Statute 1st Time Offense Sentencing Elec_:tro_nlc/ L
State o e Monitoring of Sex
Citations Provisions and Related
: Offenders
Information
California | Penal Code: 25 years to life mandatory Requires GPS monitoring
S. 269; 288.7; | minimum sentence for intercourse | of felony sex offenders for
s. 3010; s. 3004 | or sodomy w/ child 10 years or life.
younger and 15 years to life for
oral copulation or sexual
penetration w/ child 10 years or
younger. 15 years to life w/
consecutive sentencing for
additional sex acts w/ a child 14
years or younger.
Florida s. 800.04 25 years to life mandatory Requires electronic
s. 775.082 minimum sentence for lewd or monitoring of specified
lascivious molestation against a sex offenders for life.
victim less than 12 years of age.
Georgia s. 16-5-21 25 year mandatory minimum Requires sexually
s. 17-10-6.2 sentence for crimes of sexual dangerous predators to
s. 16-6-4 assault, aggravated assault with wear GPS electronic
s. 16-5-21 intent to rape, incest, kidnapping | monitoring device for life.
s. 42-1-14 against a child less than 14 years
old; aggravated child molestation,
aggravated sodomy with child 13-
15 years old; rape; aggravated
sexual battery.
Kansas S. 21-4642 25 years to life mandatory Requires electronic
S. 21-4643 minimum sentence for certain monitoring for life of
S. 22-3717 child (under 14) sex offenses certain sex offenders.
including rape, sexual
exploitation, sodomy,
prostitution, trafficking, etc, with
specific exceptions. Provides 40

% Section 775.21(3)(b)5., F.S.
10 April 7, 2015 (on file with the Senate Criminal Justice Committee).
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Mandatory 25 year Minimum

Electronic/GPS

State S_tatyte 1st Timfa _Offense Sentencing Monitoring of Sex
Citations Provisions and Related
: Offenders
Information
year minimum for repeat
offenders of certain sex offenses.
Requires life imprisonment
without the possibility of parole
for repeat offenders classified as
aggravated habitual sex offenders.

Louisiana | s. 14:78.1 25-99 years at hard labor Requires electronic
s.14.81.2 mandatory minimum sentence for | monitoring for life of
s.14.81.1 sex crimes against a child under certain sex offenders.
s.14.43.1 13 years old including:

s. 15:550 aggravated incest, molestation of

s. 15:560.4 a juvenile, sexual battery,
pornography involving juveniles,
etc.

Michigan | s. 750.520b 25 years to life mandatory Requires lifetime
S. 750.520n minimum sentence for 1st degree | electronic monitoring

sexual conduct with a child under | when convicted of criminal
age 13. sexual conduct with a
child under age 13.

North s. 14-27.2A Mandatory 25 years to life for sex | Requires satellite based

Carolina | s. 14-27.4A related offenses against a child monitoring for life of
s. 14-208.40 under 13 years of age including certain sex offenders.

s. 14-208.40A | rape of a child, sexual offense
with a child.

Oregon s. 137.700 25 year mandatory minimum Requires lifetime “active
s. 163.235 sentences for 1st degree sex tracking” of certain sex

related offenses against a child offenders.
under 12 including rape, sodomy,
kidnapping, sexual penetration.

Rhode s. 11-37-8.2.1 | 25 years to life mandatory Requires lifetime GPS

Island s. 11-37-8.2 minimum sentence for 1st degree | monitoring for convicted
s. 13-8-30 child molestation sexual assault child molesters and high

against a child 14 years and risk offenders.
under.

Wisconsin | s. 939.616 25 year mandatory minimum Requires lifetime GPS
s. 301.48 prison sentence for sexual assault | tracking for certain sex

against a child under age 13 and
repeated acts of sexual assault of
the same child.

offenders.
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Effect of Proposed Changes:

The bill creates s. 943.71, F.S., the Lifetime Electronic Monitoring Program, requiring the
Florida Department of Law Enforcement (FDLE) to implement a system of monitoring sex
offenders in Florida who are released from prison, probation, community control, or conditional
release and who are sentenced by the court to lifetime electronic monitoring. The lifetime
electronic monitoring program shall require all of the following:

e Electronic tracking of the movement and location of each sex offender sentenced to lifetime
electronic monitoring from the time that he or she is released from prison, probation,
community control, or conditional release for the remainder of his or her natural life; and

e Use of an electronic system that actively monitors and identifies a sex offender’s location and
movement, and timely reports and records his or her presence near or within a crime scene or
in a prohibited area or his or her departure from specified geographic limitations. This
information must be available upon request to the court or a law enforcement agency.

A sex offender who is sentenced to lifetime electronic monitoring shall wear or otherwise carry
the device as determined by the department and in the manner prescribed by the program. A sex
offender shall pay the department for the electronic monitoring services as provided in

s. 948.09(2), F.S.1

The bill creates s. 943.711, F.S., which provides a definition of “sex offender” and creates three
new felonies. The bill defines “sex offender” as an offender convicted of a crime committed in
Florida on or after October 1, 2015, for which he or she is required to register pursuant to

S. 775.21'2, 5. 943.0435%, or s. 944.607*, F.S. A person convicted as a sex offender shall be
sentenced to lifetime electronic monitoring as provided in s. 943.71, F.S.

The bill provides that it is a third degree felony if the sex offender with lifetime electronic

monitoring willfully and knowingly commits any of the following acts:

e Intentionally altering, tampering with, damaging, or destroying electronic monitoring
equipment;

e Failure to notify the Department of Corrections of any damage to an electronic monitoring
device; and

e Failure to reimburse the Department of Corrections, or its agent for the cost of electronic
monitoring.

Violation of this section may result in a prison term to be served consecutively to any term of
prison imposed for any other violation of law committed by the offender while in violation of
this section.

The bill has an effective date of October 1, 2015.

1 This appears to be in an incorrect reference to the Department of Corrections statutory provision relating to payment for
costs of supervision.

12 Section 775.21, F.S., is the Florida Sexual Predators Act.

13 Section 943.0435, F.S., provides the criteria for which sexual offenders are required to register with FDLE.

14 Section 944.607, F.S., provides a definition of “Sexual Offender” to mean a person who is in custody or control of; or
under the supervision of FDLE or in the custody of a private correctional facility.
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V. Constitutional Issues:

A.

Municipality/County Mandates Restrictions:
None.

Public Records/Open Meetings Issues:
None.

Trust Funds Restrictions:

None.

Other Constitutional Issues:

In Grady v. North Carolina, 2015 WL 1400850, after completion of a convicted sex
offender’s sentence, he was ordered by the North Carolina Superior Court to be subjected
to satellite-based monitoring as a recidivist sex offender. The sex offender appealed. The
North Carolina Appeals Court affirmed and the North Carolina Supreme Court denied
review. The United States Supreme Court, on a grant of certiorari, held that a State
conducts a search when a device is attached to a person’s body without consent for
purpose of tracing that persons movements. The Court also held that North Carolina’s
program under which recidivist sex offenders could be subjected to satellite-based
monitoring constituted a search within the meaning of the Fourth Amendment of the U.S.
Constitution. The Court further stated that “the Fourth Amendment prohibits only
unreasonable searches, and the reasonableness depends on the totality of the
circumstances, including the nature and purpose of the search and the extent to which the
search intrudes upon reasonable privacy expectations.” The Court stated that the North
Carolina courts did not examine whether the State’s monitoring program is reasonable.
The Court vacated the judgment of the Supreme Court of North Carolina and remanded
for further proceeding not inconsistent with its opinion.

V. Fiscal Impact Statement:

A.

Tax/Fee Issues:
None.
Private Sector Impact:

There will be a cost to the individuals required to reimburse FDLE for the cost of the
electronic monitoring devices.

Government Sector Impact:

According to FDLE the fiscal impact is indeterminate, but will likely have substantial
costs. FDLE stated though not detailed in the bill language, it is likely that sheriff’s



BILL: SB 134 Page 7

offices and police departments would need to be involved in the administration of this
program. Language is needed to identify, authorize, and direct such local responsibilities.

Statutory revenues are significantly limited by the ability of the offender to pay and a
great number of offenders will not meet the established criteria to pay the actual costs for
the lifetime monitoring program and equipment.

It is anticipated that the costs to establish and maintain such a lifetime program, though
indeterminate at this writing, will be significant and will naturally increase at a regular
rate as more individuals are convicted of the many identified offenses every year and the
resource costs of equipment, systems, and staffing will similarly need to increase as a
result of volume and general economic changes.

Considerations include:
e 24/7 Unit Staffing and Oversight of unspecified number of offenders for life;
e Statewide staffing to identify, determine parameters, and maintain all crime scene
locations, “prohibited areas,” and “specified geographic limitations”;
e Statewide staffing for local repairs to equipment, local programing relative to each
offender’s area. Issues re: offender moving, leaving state, traveling, etc.;
e Equipment/Software
o Maintenance
o Distribution
o Replacement
e Financial Staff
o Fees Collections
o Recovery Costs
o Bookkeeping/Reporting

VI. Technical Deficiencies:

FDLE provided the following comments:

As written the bill language is unclear regarding the operating agency charged with
responsibility for the proposed sex offender electronic monitoring program. The language
creates new sections for the program and refers to “the department,” identified as the Florida
Department of Law Enforcement (FDLE), in Chapter 943, F.S., and also references various
notifications directly to the “Department of Corrections.” Lines 102-105.

A disparity in language occurs as lines 69-73 require electronic monitoring “from the time
that he or she is released from prison, probation, community control, or conditional release
for the remainder of his or her natural life.” As prescribed in lines 65-66, and 95-96, lifetime
electronic monitoring is to be part of a conviction sentence and as such, would necessarily be
included as part of some form of supervision either immediately upon sentencing or upon
release from incarceration. Outside of traditional supervision forms or completion of
sanctions, this provision would constitute a punitive sanction beyond a sentence served as
well as implicate numerous privacy concerns and may well be ruled unconstitutional.
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e “Specified geographical limitations” is undefined and would be specific to each sexual
predator/offender as re: locations, type of offense, type of supervision and designation
vary. (See Line 78.)

e Lines #36-44 cite a 2012 report regarding the sheriff’s offices difficulty in locating
transient sexual offenders/predators.

o Effective 10/1/2014, all transient sexual offenders/predators are required to report in
person every 30 days to the sheriff’s office in their county of transient residence to
provide address and location information.

o Since the provision noted above was very recently implemented, there has not been
sufficient time to determine if it is effectively assisting to reduce issues with sheriff’s
offices in locating transient sexual offenders/predators.

e Lines 90-96 propose a provision for a person convicted as a sexual offender on or after
October 1, 2015, to be sentenced to lifetime electronic monitoring. Lifetime electronic
monitoring would be considered part of the criminal sentence. The lifetime sanction
would exceed the statutory maximum punishment for many of the sexual offenses that
would require sexual offender registration and may be ruled, at this time, as unlawful.

o At this time ss. 947.1405, 948.03, 948.06, 948.063, 948.11, 948.30, 948.101, F.S.,
provides for the FL Department of Corrections to electronically monitor certain
offenders under sanction, including sexual offenders. DOC has the same described
electronic monitoring program already in place. Creating an additional section would
duplicate costly programs and areas of responsibility across two agencies.

e Lines 97-109 provide punishments for violations of the proposed laws and cites
punishment classification statutes s. 775.082, s. 775.083, or s. 775.084— however these
sections are not revised in the bill language to reflect the proposed changes as to the level
of crime and penalty. Certain sex offenses requiring registration are third degree felonies
and sanctions that currently include electronic monitoring are life, first, and second
degree felonies. Additionally, other statutory chapters will require amendments in order
to revise associated penalties and punishments for violations and punishment in
accordance with the proposed language.

VII. Related Issues:
None.
VIII. Statutes Affected:

This bill creates the following sections of the Florida Statutes: 943.71 and 943.711.
IX. Additional Information:

A. Committee Substitute — Statement of Changes:
(Summarizing differences between the Committee Substitute and the prior version of the bill.)

None.
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B. Amendments:

None.

This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate.
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LEGISLATIVE ACTION

Senate . House

The Committee on Criminal Justice (Gibson) recommended the

following:
Senate Amendment (with title amendment)

Delete everything after the enacting clause
and insert:

Section 1. Section 921.2312, Florida Statutes, 1is created
to read:

921.2312 Risk assessment reports.—If a defendant in a

criminal case has been found guilty of or has entered a plea of

nolo contendere or guilty to an offense specified in s.

943.0435(1) (a)l.a.(I) which was committed on or after October 1,

Page 1 of 5
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11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39

Florida Senate - 2015 COMMITTEE AMENDMENT
Bill No. SB 134

IR ===

2015, a circuit court shall refer the case to a qualified

practitioner as defined in s. 948.001. The qualified

practitioner shall assess the defendant considering the factors

specified in s. 948.30(1) (e)l.a.-i. and submit a written report

to the circuit court at a time specified by the court before

sentencing. The report must include the qualified practitioner’s

opinion, and the basis for that opinion, as to the defendant’s

risk of committing another sexual offense.

Section 2. Subsection (6) is added to section 948.30,
Florida Statutes, to read:

948.30 Additional terms and conditions of probation or
community control for certain sex offenses.—Conditions imposed
pursuant to this section do not require oral pronouncement at
the time of sentencing and shall be considered standard
conditions of probation or community control for offenders
specified in this section.

(6) Effective for a probationer or community controllee

whose crime was committed on or after October 1, 2015, and who:

(a) Was 18 years of age or older at the time of the offense

and is placed on probation or community control for a violation
of chapter 794, s. 800.04(4), s. 800.04(5), s. 800.04(6), s.

827.071, or s. 847.0145 relating to unlawful sexual activity

involving a victim 15 years of age or younger;

(b) Is required to register as a sexual predator under s.
775.21;

(c) Is required to register as a sexual offender under s.
943.0435, s. 944.0606, or s. 944.607; or

(d) Was 18 years of age or older at the time of the offense

and has previously been convicted of a violation of chapter 794,
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s. 800.04(4), s. 800.04(5), s. 800.04(6), s. 827.071, or s.

847.0145 relating to unlawful sexual activity involving a victim

15 years of age or younger and the offender,

the court shall order, in addition to any other provision of

this section, a mandatory curfew from 7 p.m. to 7 a.m. as a

condition of the probation or community control supervision. The

court may designate alternate hours upon the recommendation of

the Department of Corrections if the offender’s employment or

public service precludes the specified hours. The court may also

limit the offender’s activities by requiring the offender to be

at home if he or she is not working, performing public service,

or receiving treatment. If the court determines that imposing a

curfew would endanger the victim, the court may consider

alternative sanctions.

Section 3. Lifetime electronic monitoring program study.—

(1) The Department of Law Enforcement shall implement a

study to determine the feasibility of a lifetime electronic

monitoring program, which would implement a system of monitoring

sex offenders who are released from prison, probation, community

control, or conditional release and who are sentenced by the

court to lifetime electronic monitoring. The study should

include, but need not be limited to, feasibility and benefit of:

(a) Electronic tracking of the movement and location of

each sex offender sentenced to lifetime electronic monitoring

from the time that he or she is released from prison, probation,

community control, or conditional release for the remainder of

his or her natural life.

(b) The use of an electronic system that actively monitors
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and identifies a sex offender’s location and movement, and

timely reports and records his or her presence near or at a

crime scene or in a prohibited area, or his or her departure

from specified geographic limitations. Such recorded information

would be available upon request to a court or a law enforcement

agency.

(2) By January 1, 2016, the department shall submit a

report to the President of the Senate and the Speaker of the

House of Representatives detailing the findings of the study.
Section 4. This act shall take effect October 1, 2015.

And the title is amended as follows:
Delete everything before the enacting clause

and insert:

A bill to be entitled

An act relating to sexual offenders; creating s.
921.2312, F.S.; requiring that a circuit court refer
certain cases to a qualified practitioner for a risk
assessment before sentencing for a defendant who has
been found guilty of or has entered a plea of nolo
contendere or guilty to specified sexual offenses;
specifying factors that may be used by the qualified
practitioner in making the risk assessment; amending
s. 948.30, F.S.; requiring the court to order a curfew
as a condition of probation or community control for
offenders who commit certain sexual offenses on or
after a specified date; authorizing alternate
sanctions in certain circumstances creating the

lifetime electronic monitoring program study;
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98 requiring the Department of Law Enforcement to
99 implement the study; providing parameters for the
100 study; requiring the department to submit a report to
101 the Legislature by a certain date; providing an

102 effective date.
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LEGISLATIVE ACTION

Senate . House

The Committee on Criminal Justice (Bradley) recommended the

following:
Senate Amendment (with title amendment)

Delete everything after the enacting clause
and insert:

Section 1. Paragraph (e) of subsection (3) of section
775.082, Florida Statutes, is amended and paragraph (f) of
subsection (3) is added to that section to read:

775.082 Penalties; applicability of sentencing structures;
mandatory minimum sentences for certain reoffenders previously

released from prison.—

Page 1 of 5
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(3) A person who has been convicted of any other designated
felony may be punished as follows:
(e) For a felony of the third degree, by a term of

imprisonment not exceeding 5 years. However, notwithstanding

subsection (10), if the offender has been convicted of a sexual

offense listed in s. 775.21(4) (a) or s. 943.0435(1) (a)l.a.(I),

and is then convicted of an additional felony of the third

degree committed on or after October 1, 2015, which is listed in
s. 943.0435(1)(a)l.a.(I) or s. 775.21(4) (a), the offender shall
be sentenced under s. 948.012(6) or s. 948.04(2) to a mandatory

10-year sex offender supervision term. For purposes of this

section, “convicted” means that there has been a determination

of guilt as a result of a trial or plea of guilty or nolo

contendere, regardless of whether adjudication was withheld.

This subsection does not preclude a court from imposing a

greater sentence of incarceration as authorized by law, pursuant

to s. 775.084 or any other provision of law.

(f) Effective for offenses committed on or after October 1,

2015, for persons who are sentenced to a term of imprisonment,

the court shall impose a split sentence for any person who is

convicted of a violation of offenses listed in s.

943.0453(1) (a)l.a.(I), or s. 775.21(4) (a) and has a prior

conviction or a prior withheld adjudication of a sexual offense

listed in s. 943.0435(1) (a)l.a.(I), or s. 775.21(4) (a). A

mandatory 10-year sex offender supervision term shall follow the

period of incarceration. Persons sentenced under this section

may be sentenced to the statutory maximum term of imprisonment

in addition to the mandatory 10-year sex offender supervision

term. Persons sentenced under this subsection shall have
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electronic monitoring imposed as a condition of supervision for

the entire term of supervision.

Section 2. Subsection (1) of section 948.012, Florida
Statutes, is amended, present subsection (6) is redesignated as
subsection (7), and a new subsection (6) 1s added to that
section, to read:

948.012 Split sentence of probation or community control
and imprisonment.—

(1) If punishment by imprisonment for a misdemeanor or a
felony, except for a capital felony, is prescribed, the court
may, at the time of sentencing, impose a split sentence whereby
the defendant is to be placed on probation or, with respect to
any such felony, into community control upon completion of any
specified period of such sentence which may include a term of
years or less. In such case, the court shall stay and withhold
the imposition of the remainder of sentence imposed upon the
defendant and direct that the defendant be placed upon probation
or into community control after serving such period as may be
imposed by the court. Except as provided in subsection (7) 65,
the period of probation or community control shall commence
immediately upon the release of the defendant from
incarceration, whether by parole or gain-time allowances.

(6) If a defendant is convicted of a sexual offense listed

in s. 775.21(4) (a) or s. 943.0453(1) (a)l.a.(I), committed on or

after October 1, 2015 and has a prior conviction or a prior

withheld adjudication of a sexual offense listed in s.

775.21(4) (a) or s. 943.0435(1) (a)l.a.(I), if the court imposes a

term of imprisonment, the court shall impose a split sentence

followed by a mandatory 10-year sex offender supervision term.
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Persons sentenced under this section may be sentenced to the

statutory maximum term of imprisonment in addition to the

mandatory 10-year sex offender supervision term. Persons

sentenced under this subsection shall have electronic monitoring

imposed as a condition of supervision for the entire term of

supervision.

Section 3. Present subsections (2) and (3) of section
948.04, Florida Statutes, are redesignated as subsections (3)
and (4), respectively, and subsection (2) is added to that
section, to read:

948.04 Period of probation; duty of probationer; early
termination.—

(2) Effective for persons who commit a sexual offense
listed in s. 775.21(4) (a) or s. 943.0435(1) (a)l.a.(I), on or

after October 1, 2015, if the person is sentenced to a term of

supervision and has a prior conviction or a prior adjudication

withheld for a sexual offense listed in s. 775.21(4) (a) or s.

943.0435(1) (a)l.a.(I), the court shall impose a mandatory

minimum 10-year sex offender supervision term. This subsection

does not preclude a court from imposing a sentence under s.

948.012 (6) or a greater sentence of incarceration as authorized

by law, pursuant to s. 775.084, or any other provision of law.

Persons sentenced under this subsd4ection shall have electronic

monitoring imposed as a condition of supervision for the entire

term of supervision.

Section 4. This act shall take effect October 1, 2015.

And the title is amended as follows:
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98 Delete everything before the enacting clause

99 and insert:
100 A bill to be entitled
101 An act relating to electronic monitoring of sex
102 offenders; amending ss. 775.082, 948.012, and 948.04,
103 F.S.; requiring a court to sentence an offender
104 convicted of certain sexual offenses who is then
105 convicted of certain offenses after a specified date
106 to a mandatory minimum term of years of sex offender
107 supervision; requiring a court to impose a split
108 sentence for a person convicted of certain offenses;
109 requiring a mandatory term of supervision for a sex
110 offender; providing for sentencing; providing
111 electronic monitoring under certain circumstances;
112 conforming a cross-reference to changes made by the
113 act; providing an effective date.
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LEGISLATIVE ACTION

Senate . House

The Committee on Criminal Justice (Bradley) recommended the

following:

Senate Amendment to Amendment (536248) (with directory and

title amendments)

Delete lines 13 - 41
and insert:

(e) For a felony of the third degree, by a term of
imprisonment not exceeding 5 years.

(f) Effective for offenses committed on or after October 1,

2015, for persons who are not sentenced to a term of

imprisonment, the court shall impose a mandatory 10-year sex
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offender supervision term for any person who is convicted of an

offense listed in s. 943.0453(1) (a)l.a.(I), or s. 775.21(4) (a)

and has a prior conviction of an offense listed in s.

943.0435(1) (a)l.a.(I), or s. 775.21(4) (a). For purposes of this

section, “convicted” or “conviction” means that there has been a

determination of guilt as a result of a trial or plea of guilty

or nolo contendere, regardless of whether adjudication was

withheld. This subsection does not preclude a court from

imposing a greater sentence of incarceration as authorized by

law, pursuant to s. 775.084 or any other provision of law.

(g) Effective for offenses committed on or after October 1,

2015, for persons who are sentenced to a term of imprisonment,

the court shall impose a split sentence for any person who is

convicted of an offense listed in s. 943.0453(1) (a)l.a.(I), or

s. 775.21(4) (a) and has a prior conviction of an offense listed

in s. 943.0435(1) (a)l.a.(I), or s. 775.21(4) (a). A mandatory 10-

year sex offender supervision term shall follow the period of

incarceration. Persons sentenced under this section may be

sentenced to the statutory maximum term of imprisonment in

addition to the mandatory 10-year sex offender supervision term.

Persons sentenced under this subsection shall have electronic

monitoring imposed as a condition of supervision for the entire

term of supervision. This subsection does not preclude a court

from imposing a greater sentence of incarceration as authorized

by law, pursuant to s. 775.084 or any other provision of law.

====== DI RECTORY CLAUSE AMENDMENT ======
And the directory clause is amended as follows:

Delete lines 5 - 7
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insert:
Section 1. Paragraphs (f) and (g) are added to subsection
of section 775.082, Florida Statutes, to read:

============= T I TLE A MENDDMEN T ================
the title is amended as follows:
Delete lines 103 - 111
insert:
F.S.; providing that a repeat sex offender who is not
sentenced to prison must be sentenced to a 1l0-year
mandatory term of sex offender supervision; providing
that a repeat sex offender who is sentenced to prison
must be sentenced to a split sentence in which a 10
year mandatory term of sex offender supervision
follows the offender's prison sentence; requiring
electronic monitoring for a repeat sex offender who
receives a split sentence; providing for greater

sentencing if authorized by law;
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By Senator Diaz de la Portilla

40-00226-15 2015134

A bill to be entitled
An act relating to lifetime electronic monitoring of
sex offenders; creating s. 943.71, F.S.; establishing
the lifetime electronic monitoring program within the
Department of Law Enforcement; requiring the
implementation of an electronic monitoring system to
monitor sex offenders sentenced to lifetime electronic
monitoring; requiring tracking the movement and
location of each sex offender; requiring timely
reporting and recording of the sex offender’s presence
in certain circumstances; requiring that such records
be available upon request; requiring a sex offender
sentenced to lifetime electronic monitoring to wear or
carry an electronic monitoring device as determined by
the department; requiring the sex offender to
reimburse the department for the cost of the lifetime
electronic monitoring; creating s. 943.711, F.S.;
defining the term “sex offender”; requiring a
convicted sex offender to be sentenced to lifetime
electronic monitoring; providing criminal penalties;
authorizing a term of imprisonment imposed for
specified violations relating to lifetime electronic
monitoring to run consecutively with other violations;

providing an effective date.

WHEREAS, the Legislature is concerned about convicted sex
offenders who are released from custody or supervision and

repeat the unlawful acts for which they were originally

convicted, and
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WHEREAS, the Legislature has a compelling interest in
protecting children and other individuals from predatory sexual

activity, and

WHEREAS, the Legislature finds that, despite registration
and reporting requirements, law enforcement agencies encounter
difficulties in locating many convicted sex offenders, and

WHEREAS, a 2012 report by the Office of Program Policy
Analysis and Government Accountability found that 40 percent of
sheriff’s offices surveyed reported that they had difficulty
locating convicted sex offenders who provide transient
residences, and

WHEREAS, the Legislature believes that some convicted sex
offenders report their addresses as “transient” for the express
purpose of avoiding law enforcement oversight, and

WHEREAS, requiring a convicted sex offender to wear an
electronic monitoring device for the duration of his or her
natural life would provide law enforcement with the capability
of determining the offender’s precise location, and

WHEREAS, an electronic monitoring system would immediately
inform law enforcement if a convicted sex offender was near a
prohibited area such as a park, a child care facility, a school,
or another location where children regularly congregate, and

WHEREAS, the implementation of this electronic monitoring
technology can assist law enforcement agencies in marshaling
their resources to more effectively protect children and others

from predatory sexual activity, NOW, THEREFORE,

Be It Enacted by the Legislature of the State of Florida:

Page 2 of 4

CODING: Words strieken are deletions; words underlined are additions.




59
60
61
62
63
64
65
66
67
68
69
70
71
72
73
74
75
76
77
78
79
80
81
82
83
84
85
86
87

CODING: Words strieken are deletions;

Florida Senate - 2015 SB 134

40-00226-15 2015134

Section 1. Section 943.71, Florida Statutes, is created to
read:

943.71 Lifetime electronic monitoring program.—

(1) The lifetime electronic monitoring program is

established in the department, which shall implement a system of

monitoring sex offenders who are released from prison,

probation, community control, or conditional release and who are

sentenced by the court to lifetime electronic monitoring. The

lifetime electronic monitoring program shall require all of the

following:

(a) Electronic tracking of the movement and location of

each sex offender sentenced to lifetime electronic monitoring

from the time that he or she is released from prison, probation,

community control, or conditional release for the remainder of

his or her natural life.

(b) Use of an electronic system that actively monitors and

identifies a sex offender’s location and movement, and timely

reports and records his or her presence near or within a crime

scene or in a prohibited area or his or her departure from

specified geographic limitations. Such recorded information must

be available upon request to the court or a law enforcement

agency.

(2) A sex offender who is sentenced to lifetime electronic

monitoring shall wear or otherwise carry an electronic

monitoring device as determined by the department and in the

manner prescribed by the program. A sex offender subject to

electronic monitoring by the department shall pay the department

for the electronic monitoring services as provided in s.

948.09(2) .
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Section 2. Section 943.711, Florida Statutes, is created to
read:

943.711 Lifetime electronic monitoring.—

(1) For purposes of this section, “sex offender” means an

offender convicted of a crime committed in this state on or

after October 1, 2015, for which he or she is required to

register pursuant to s. 775.21, s. 943.0435, or s. 944.607.

(2) A person convicted as a sex offender shall be sentenced

to lifetime electronic monitoring as provided under s. 943.71.

(3) A sex offender who willfully or knowingly commits any

of the following acts commits a felony of the third degree,
punishable as provided in s. 775.082, s. 775.083, or s. 775.084:

(a) Intentionally altering, tampering with, damaging, or

destroying electronic monitoring equipment.

(b) Failure to notify the Department of Corrections of any

damage to an electronic monitoring device.

(c) Failure to reimburse the Department of Corrections or

its agent for the cost of electronic monitoring.

(4) A term of imprisonment imposed for a violation of this

section may be served consecutively to any term of imprisonment

imposed for any other violation of law which is committed by the

offender while in violation of this section.

Section 3. This act shall take effect October 1, 2015.
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COMMITTEE SUBSTITUTE - Substantial Changes
Summary:

CS/SB 742 amends provisions of law that govern ticket sales in Florida. Specifically, the bill:

Expands the prohibition on the use of technology that acts to circumvent security measures or
purchase restrictions on a ticket seller’s website, mobile application, or other digital platform;
Creates criminal penalties for the use of technology that circumvent security measures on a
ticket sellers website, mobile application, or other digital platform;

Creates a private right of action for a person harmed by the use of such technology;

Requires a person, resale website, or online marketplace to make certain disclosures to the
prospective ticket buyer prior to purchase;

Prohibits a resale website or online marketplace from representing that it is affiliated with or
endorsed by a venue or artist without express written consent, except when it constitutes fair
use under federal law, and provides criminal sanctions for violations;

Allows an aggrieved individual to bring an action for declaratory and injunctive relief, and
allows for the recovery of actual damages, plus attorney fees and costs;

Authorizes the Department of Agriculture and Consumer Services to investigate suspected
violations of the provisions of the bill, and bring a civil action and to seek any appropriate
relief, and authorizes the Office of Attorney General or a state attorney civil or criminal
actions; and

Creates a second degree felony for any violation of s. 817.36, F.S., unless other specific
criminal sanctions are provided.
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. Present Situation:

A “ticket” is defined as “a slip of paper containing a certificate” entitling the holder to some right
or privilege.! It is generally held that “in the absence of statute, a mere license to witness the
performance, which the owner of proprietor may revoke at will, either before or after admission
of the ticket holder, and it is immaterial whether the ticket is one for general admission, or for
particular seats, or to a designated portion of the place of amusement.”? Admissions tickets are
generally considered revocable licenses.® As such, a ticket can be revoked by the proprietor at
any time.* When the proprietor “revokes or denies the holder’s admission to a performance, the
holder has a cause of action for breach of contract.””® There has been some case law to suggest
that under certain circumstances, season tickets can be regarded as a property right.®

Generally, there is little regulation on the initial sale of tickets by the original ticket issuers.
While traditionally tickets have been sold by venues or promoters, or resold by scalpers outside
of venues where the events are taking place, the Internet has come to dominate the ticket sale
industry. Some examples of online ticket sellers include Tickets.com,’ Ticketmaster,® StubHub,®
and eBay.'® Some ticket sellers will also “hold-back” tickets from primary sale.!!

Resale of Tickets in Florida

Current Florida law provides that any person or entity offering a resale of a ticket may only

charge $1 over the admission price charged by the original ticket seller for the following

transactions:

e Tickets sold for passage or accommodation on any common carrier in Florida;?

e Multiday or multi-event tickets to a park or entertainment complex, or a concert,
entertainment event, permanent exhibition, or recreational activity within a park or complex,
including an entertainment/resort complex;

! Black’s Law Dictionary, What is TICKET?, available at http://thelawdictionary.org/ticket/ (last visited Mar. 16, 2015).
2 27A Am. Jur. 2d Entertainment and Sports Law s. 42.

3 Jacksonville Bulls Football, Ltd. v. Blatt, 535 So. 2d 626 (Fla. 3d DCA 1988).

41d at 629.

° 1d at 630. (citing Marrone v. Washington Jockey Club, 227 U.S. 633 (1913); Burnham v. Flynn, 189 N.Y. 180 (App. Ct.
N.Y. 1907); Boswell v. Barnum & Bailey, 135 Tenn. 35 (Tenn. 1916)).

8 Grossman v. Boston Red Sox Baseball Club Ltd. P’ship. (In re Platt), 292 B.R. 12, 17 (US Bankr. Ct. for the Dist. Of Mass.
2003).

" Tickets.com, About Us, available at http://www.tickets.com/about-us/ (last visited Mar. 16, 2015).

8 Ticketmaster.com, Who We Are, available at http://www.ticketmaster.com/about/about-us.html?tm_link=tm_i_abouttm
(last visited Mar. 16, 2015). Ticketmaster also owns LiveNation, which allows people to sell their TM+ event tickets through
this website. Live Nation.com, Frequently Asked Questions, available at
http://concerts.livenation.com/h/help.html?tm_link=help nav 4 top10 (last visited Mar. 16, 2015).

% “StubHub is an eBay company.” StubHub.com, Overview, available at http://www.stubhub.com/about-us/ (last visited
Mar. 16, 2015).

10 eBay.com, Even Ticket Resale Policy, available at http://pages.ebay.com/help/policies/event-tickets.html (last visited
Mar. 16, 2015).

11 Scott Simon, Note: If You Can’t Beat ‘Em, Join ‘Em: Implications for New York’s Scalping Law in Light of Recent
Developments in the Ticket Business, 72 Fordham L. Rev. 1171, 1181.

12 Section 817.36(1)(a), F.S. However, this provision does not apply to travel agencies that have an established place of
business in this state and are required to pay state, county, and city occupational license taxes.

13 Section 817.36(1)(b), F.S.
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e Tickets for events for which 3,000 or fewer tickets are issued by a 501(c)(3) charitable
organization;** and
e Tickets resold or offered through an Internet website unless authorized by the original ticket
seller or when the website makes and posts the following certain guarantees and disclosures:
o A full refund guarantee, including any servicing, handling, or processing fees, when the
ticketed event is canceled, the purchaser is denied admission to the event through no fault
of his or her own, or the ticket is not delivered in the requested manner and in accordance
with any delivery guarantee made by the reseller and such failure results in the
purchaser’s inability to attend the ticketed event.
o Disclosure that the website is not the issuer, original seller, or reseller of the ticket and
does not control the pricing of the ticket.!®

Any ticket outside the four categories listed above may be sold at any amount over the original
admissions price. Any sales tax due on resold tickets is to be remitted to the Florida Department
of Revenue, in accordance with s. 212.04, F.S.1

Section 817.36(4), F.S., imposes a civil penalty on an individual or entity who knowingly resells
a ticket or tickets in violation of this section equal to three times the amount of the price of the
ticket or tickets that were resold. An individual or entity that uses or sells software to circumvent
security measures used to ensure equitable ticket-buying on a ticket seller’s website is subject to
a civil penalty, paid to the state, equal to three times the amount of the price of the ticket or
tickets sold.

Regulation of Fraudulent Ticket Sales

Pursuant to s. 817.361, F.S., it is a second degree misdemeanor!’ to offer for sale, sell, or
transfer, with or without consideration, any nontransferable multiuse ticket!® that has been used
at least once for admission. A second or subsequent violation of this section results in a third
degree felony.*

14 Section 817.36(1)(c), F.S. However, the ticket must be printed with the following statement: “Pursuant to s. 817.36, Florida
Statutes, this ticket may not be resold for more than $1 over the original admission price.” This provision does not apply to
tickets issued or sold by a third party contractor ticketing services on behalf of a charitable organization unless the required
disclosure is printed on the ticket.

15 Section 817.36(1)(d), F.S.

16 Section 817.36(3), F.S. Section 212.04, F.S., imposes a tax on sale of admissions and also provides exceptions to this rule.
17 Section 775.082(4)(b), F.S., provides that a misdemeanor of the second degree is punishable by a term of imprisonment not
exceeding 60 days. Section 775.083(1)(e), F.S., provides that a person convicted of a misdemeanor of the second degree is
subject to a fine not to exceed $500.

18 A multiuse ticket is a ticket that is designed for admission to more than one theme park complex or to more than one
amusement location in a theme park complex, or for admission for more than 1 day or more than once in the same day to one
or more such locations or facilities in a theme park complex.

19 Section 775.082(3)(e), F.S., provides that a felony of the third degree is punishable by a term of imprisonment not
exceeding 5 years. Section 775.083(1)(c), F.S., provides that a person convicted of a felony of the third degree is subject to a
fine not to exceed $5,000. Section 775.082, F.S., provides for enhanced penalties for habitual offenders.
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Pursuant to s. 817.355, F.S., it is a first degree misdemeanor?® to counterfeit, forge, alter, or
possess a ticket with the intent to defraud a facility.

Pursuant to s. 817.357, F.S., it is a violation of the Florida Deceptive and Unfair Trade Practices
Act?! to knowingly purchase a quantity of tickets exceeding the maximum ticket limit with the
intent to resell the tickets. This section does not apply to the original ticket seller.?2

Effect of Proposed Changes:

The bill amends s. 817.36, F.S., governing the sale of tickets in this state by regulating
technology used to circumvent controls, providing disclosures that must be made by a reseller
prior to a resale, providing enforcement of the bill’s provisions, and revising definitions.

New Definitions

The bill provides for the following definitions:

e Department means the Department of Agriculture and Consumer Services;

e Face value means the face price of a ticket, as determined by the event presenter and printed
or displayed on the ticket;

e Online marketplace means a website, software application for a mobile device, or any other
digital platform that provides a forum for the buying and selling of tickets, but does not
include a website, mobile application, or any other digital platform operated by a reseller,
ticket issuer, event presenter, or agent of an owner or operator of a place of entertainment;

e Place of entertainment means a privately owned and operated entertainment facility or
publicly owned and operated entertainment facility in this state, such as a theater, stadium,
museum, arena, racetrack, or other place where performances, concerts, exhibits, games,
athletic events, or contests are held for which an entry fee is charged. A facility owned by a
school, college, university, or house of worship is a place of entertainment only when an
event is held for which an entry fee is charged;

e Resale website means a website, software application for a mobile device, or any other
digital platform or portion of a website, whose primary purpose is to facilitate the resale of
tickets to consumers, but excludes an online marketplace; and

e Ticket means a printed, electronic, or other type of evidence of the right, option, or
opportunity to occupy space at, or to enter or attend an entertainment event even if there is no
physical manifestation of such right.

Technology to Circumvent Controls

The bill amends s. 817.36, F.S., to protect against technology that would circumvent controls by
providing the following:

20 Section 775.082(4)(a), F.S., provides that a misdemeanor of the first degree is punishable by a term of imprisonment not to
exceed 1 year. Section 775.083(1)(d), F.S., provides that a person convicted of a misdemeanor of the first degree is subject to
a fine not to exceed $1,000.

21 Sections 501.201-501.213, F.S.

22 “Original ticket seller” means the issuer of the ticket or a person or firm who provides distribution services or ticket sales
services under a contract with such issuer.
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e A person may not sell or use any means, technology, devices, or software that functions to
bypass portions of the ticket-buying process or disguise the identity of the ticket purchaser
with the intent to circumvent a security measure on a ticket issuer’s or resale ticket agent’s
website, software application, or digital platform;

e A person may not use any means or technology that functions to disguise the identity of the
purchaser with the purpose of purchasing, via online sale, a quantity of tickets to a place of
entertainment in excess of authorized limits established by the owner or operator of the place
of entertainment or of the entertainment event;

e A violation of these provisions is punishable as a second-degree misdemeanor or by a fine of
no more than $10,000, and each ticket purchase, sale, or violation constitutes a separate
offense;

e Repeal of a provision that imposed a civil penalty, to be paid to the state, on a person who
used or sold technology that would circumvent controls on a ticket seller’s website; and

e Creation of a private right of action for any person injured by wrongful conduct in violation
of these provisions to recover all actual damages; and authorizing the court to award up to
three times the amount of actual damages.

Disclosures

The bill requires a person, resale website, or online marketplace to clearly and conspicuously

disclose to a prospective ticket resale purchaser:

e The refund policy of the person, resale website, or online marketplace in connection with the
cancellation or postponement of an entertainment event;

e That it is a resale website or online marketplace and that the ticket prices can often exceed
face value;®

e |f the ticket is in the physical possession of the reseller, the face value and exact location of
the seat offered for sale, including a section, row, and seat number or area specifically
designated as accessible seating; and

e |f the ticket is not in the physical possession of the reseller:
o That the ticket is not in the actual possession of the reseller;
o The period of time the reseller reasonably expects to have the ticket in its actual

possession and available for delivery; and

o Whether the reseller is actively making an offer to procure the ticket.

The bill provides that these disclosures do not apply to a person who is not regularly engaged in
the business of reselling tickets and who, in any given 12-month period, resells less than 60
tickets or less than one-third of all tickets purchased from a given sports entity, whichever is less;
and who obtains the tickets for personal use or use by his or her family members, friends, or
acquaintances.

The bill provides that a resale website or online marketplace may not infer any representation,
affiliation, or endorsement of a venue or artist without express written consent of the venue or

23 The bill defines face value as the face price of a ticket, as determined by the event presenter and printed or displayed on the
ticket.
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artist, except when it constitutes fair use?* and is consistent with applicable laws. A violation of
this provision is punishable as a third degree felony or by a fine of no more than $10,000, or
both.

Enforcement

In addition to any other remedy or relief to which a person is entitled, the bill provides that a
person who is aggrieved by a violation of s. 817.36, F.S., may bring an action to obtain a
declaratory judgment that an act or practice violated the provisions of the bill and to enjoin a
person from engaging in an activity in violation of the law. In such an action, a person suffering
a loss may recover actual damages, plus attorney fees and court costs.

The bill authorizes the Department of Agriculture and Consumer Services (department) to
investigate suspected violations, including conducting hearings, subpoena witnesses and
evidence, and administer oaths and affirmations. If the department believes that a violation has
occurred, it may, in coordination with the Office of the Attorney General or a state attorney
having jurisdiction, bring a civil action and may seek other relief, such as injunctive relief, as
deemed appropriate by the court. The bill authorizes the Office of the Attorney General or a state
attorney having jurisdiction, to bring a civil or criminal action for violations of s. 817.36, F.S.
The department is authorized to share information with any law enforcement agency or other
regulatory agency.

The bill repeals a provision that subjected a person who knowingly resells a ticket in violation of
the law to a civil penalty, payable to the state, of three times the price of the ticket. The bill
provides that, unless provided otherwise, a person who knowingly resells a ticket in violation of
the provisions of the bill commits a second degree felony,?® or may be fined up to $10,000,
unless another specific criminal sanction is provided. Each violation constitutes a separate
offense.

The department must adopt rules to implement the bill.
Section 2 provides that the bill takes effect October 1, 2015.
V. Constitutional Issues:

A. Municipality/County Mandates Restrictions:

None.

2417 U.S.C. s. 107, governs fair use under the Copyright Law of the United States of America. Generally, fair use of
copyrighted work is not considered an infringement on a copyright. However, to determine whether a particular use is
considered fair use, the following factors should be considered: (1) the purpose and character of the use; (2) the nature of the
copyrighted work; (3) the amount and substantiality of the portion used in relation to the copyrighted work as a whole; and
(4) the effect of the use on the potential market for or value of the copyrighted work.

%5 Section 775.082(3)(e), F.S., provides that a felony of the third degree is punishable by imprisonment not exceeding 5 years.
Section 775.083(1)(e), F.S., provides that a person convicted of a felony of the third degree is subject to a fine not to exceed
$5,000.
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B.

Public Records/Open Meetings Issues:
None.

Trust Funds Restrictions:

None.

Other Constitutional Issues:

For a court to exercise jurisdiction over a respondent, it must have subject matter
jurisdiction and personal jurisdiction. State courts have general jurisdiction, and therefore
a claim made under a state statute meets the subject matter jurisdiction requirement.?
Personal jurisdiction is a constitutional requirement that a respondent have minimum
contacts with the state in which the court sits so that the court may exercise power over
the respondent.?” A non-resident respondent may have sufficient contacts with Florida if
he or she commits acts expressly enumerated in Florida’s long-arm statute.?® A few of the
acts that would make a non-resident respondent subject to the long-arm statute include
operating or conducting a business or business venture within this state, committing a
tortious act within this state, or engaging in solicitation or service activities within this
state.?® Alternately, the non-resident respondent may be subject to a Florida court’s
personal jurisdiction because he or she has minimum contacts with the state that are
otherwise unrelated to matter that brings him or her into court.*® Examples of sufficient
minimum contacts include frequent business travel to the state, owning a company with a
Florida office branch, or subjecting oneself to the court’s jurisdiction by presenting
oneself in the Florida court.* These jurisdictional requirements ensure that a respondent
has sufficient notice and due process afforded to him or her under the U.S. Constitution
before his or her rights are subjected to the court.?

Whether a non-resident Internet company that sells tickets to Florida residents has
sufficient minimum contacts with the state is a fact-specific question that would likely
need to be addressed on a case-by-case basis by a court.®

V. Fiscal Impact Statement:

A.

Tax/Fee Issues:

None.

26 Caiazzo v. American Royal Arts Corp., 73 S. 3d 245, 250 (Fla. 4th DCA 2011).
27 1d. (citing Venetian Salami Co. v. Parthenais, 554 So. 2d 499, 500 (Fla. 1989)).
28 |d. Florida’s long arm statute may be found in s. 48.193, F.S.

2 Section 48.193, F.S.

30 Caiazzo v. American Royal Arts Corp., 73 So. 3d 245, 250 (Fla. 4th DCA 2011).

$d.

321d. at 250-251.

33 See Caiazzo v. American Royal Arts Corp., 73 So. 3d 245, (Fla. 4th DCA 2011); Zippo Mfg. Co. v. Zippo Dot Com, Inc.,
952 F. Supp. 1119, 1124 (W.D. Pa. 1997).
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VI.

VII.

VIII.

B. Private Sector Impact:
None.
C. Government Sector Impact:

To the extent that there are violations of the provisions of this bill, the office of the state
attorney in the jurisdiction in which the violation occurred may incur a negative fiscal
impact due to the enforcement of the new violation.

The Criminal Justice Impact Conference determined that CS/SB 742 would have a
positive insignificant impact on prison beds.

Technical Deficiencies:
None.
Related Issues:

The bill requires the Department of Agriculture and Consumer Services to adopt rules to
administer the provisions of the bill. However, the bill provides only investigative powers to the
department and the promulgation of rules may not be needed to implement the bill’s provisions.
Additionally, should the department determine that it is necessary to adopt rules, it has broad
rulemaking authority under s. 570.07(23), F.S., to adopt rules to implement “provisions of law
conferring duties upon it.”

It is unclear whether “resale ticket agent’s website” on line 132 is intended to mean “resale
website” as defined in the bill.

Statutes Affected:
This bill substantially amends section 817.36 of the Florida Statutes.
Additional Information:

A. Committee Substitute — Statement of Substantial Changes:
(Summarizing differences between the Committee Substitute and the prior version of the bill.)

CS by Commerce and Tourism on March 30, 2015:

The committee substitute:

e Revises definitions and deletes a provision that defined a ticket as a revocable license;

e Specifies that a person may not use technology with the intent to circumvent security
measures instituted by a ticket seller or reseller and that a violation is subject to a fine
of up to $10,000;

e Deletes the provisions requiring ticket brokers to register with the Department of
Agriculture and Consumer Services (department);

e Requires in-person resales to meet the disclosure requirements required of resale
websites and online marketplaces prior to the resale;
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Provides that the disclosures that resale websites and online marketplaces must make
before a resale do not apply to specified individuals;

Provides that a resale website or online marketplace that represents that they are
affiliated with a venue or artist without express consent, and inconsistent with fair use
and applicable laws is subject to a third degree felony or a fine not to exceed $10,000,
or both;

Provides that the department may investigate suspected violations of s. 817.36, F.S.,
and may bring a civil action or seek any other appropriate relief;

Provides that the Office of Attorney General or any state attorney having jurisdiction,
may bring a civil or criminal action against individuals violating s. 817.36, F.S.; and
Reduces all other violations of this section of law to a second degree misdemeanor
from a third degree felony.

B. Amendments:

None.

This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate.
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