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Proposals to Consider for a Committee Bill Relating to Sentencing

Policy Direction: Divert nonviolent offenders from prison, reduce prison terms and length of stay, and increase judicial discretion

Fiscal Impact and/or Bed Space Impact As

Proposal Content Statute to be Amended Summary of Proposal and Available Research on Other States Preliminarily Estimated by EDR
la Divert from Prison Certain Section 775.082, F.S. — Diverts from prison offenders convicted of simple possession of a EDR Proposed Estimate: Bed Impact
Defendants Convicted of Simple | Penalties controlled substance. If sentencing points are 60 or fewer, the court must
Possession of Drugs sentence the offender to a nonstate prison sanction unless the court makes | In FY 14-15 DOC reports that there were approximately
written findings that a nonstate prison sanction could present a danger to | 1,980 inmates sentenced to prison for a drug possession
the public. primary offense with points greater than 22 and equal to
or less than 60. If 50% were diverted (990) from prison
over the next five years there would be the cumulative
cost avoidance of approximately $61 million in operating
costs.
1b Amend Mandatory Minimum Same Permits a defendant to request that the sentencing court depart from a EDR Proposed Estimate: Negative Indeterminate
Sentencing Laws to Allow for the mandatory term of imprisonment. The state attorney may file an objection
Sentencing Court to Depart if to the motion. The court may grant the motion to depart if the court finds | Insufficient data is available to determine what type of
Certain Criteria are Met by a preponderance of the evidence that: sentence offenders with various mandatory minimums
might receive once the court is no longer required to
e The defendant has not previously received a departure and does not impose a mandatory term.
have a previous conviction for the same offense; and
e The offense is not a forcible felony, does not involve physical injury,
and does not involve a victim who is a minor.
This departure mechanism is excluded for designated repeat, habitual, and
career criminals.
The mandatory minimum departure provision of the bill bears some
similarity to recent legislation passed by the Oklahoma Legislature. HB
1528 (“Justice Safety Valve Act”), 55th Leg., 1st Reg. Sess. The
Oklahoma legislation allows a court to depart from many nonviolent
offenses if the court finds that certain criteria are met.
2 Increase the Minimum Section 812.014, F.S. — Increases threshold property value for first degree petit theft from $100 to | EDR Proposed Estimate: Negative Significant

Monetary Value for Prosecution
for Theft

Theft

$600 and increases threshold property values for third degree grand theft
from $300 to $1000.

Permits a law enforcement officer to issue a notice to appear in lieu of
arresting the offender when a person has committed retail theft and the
value of the merchandise stolen is less than $1000.

In FY 14-15, DOC reports that there were approximately
1,400 offenders sentenced to prison for third degree
felony grand theft with an average sentence length of
approximately 24 months. There is no data on the value
of the property stolen.
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Fiscal Impact and/or Bed Space Impact As

Proposal Content Statute to be Amended Summary of Proposal and Available Research on Other States Preliminarily Estimated by EDR
Permits a state attorney to establish a retail theft diversion program.
NCSL states that the majority of states (30 states) and the District of
Columbia set a property value threshold for felony grand theft at $1,000
or greater.
3 Increase the Minimum Section 812.015, F.S. — Increases the threshold property value for third degree felony retail theft EDR Proposed Estimate: Negative Indeterminate
Monetary Value for Prosecution | Retail and Farm theft from $300 to $1,000.
for Retail Theft In FY 14-15, DOC reports that there were approximately
75 offenders sentenced to prison for third degree felony
retail theft with an average sentence length of
approximately 28 months. There is no data on the value
of the property stolen.
4 Decriminalize Minor Amounts of | Section 893.13, F.S. — Makes possession of minor amounts of marijuana (20 grams or less) a EDR Proposed Estimate: Negative Insignificant

Marijuana

Prohibited acts

noncriminal infraction punishable by a fine and community service, and
increases the amount of marijuana necessary to constitute a felony to 2
ounces.

According to NCSL, twenty states and the District of Columbia have

decriminalized small amounts of marijuana. This generally means certain
small, personal-consumption amounts are a civil or local infraction, not a
state crime (or are a lowest misdemeanor with no possibility of jail time).

Decriminalization states are Alaska (also now with legal provisions),
California, Colorado (also now with legal provisions), Connecticut,
Delaware (enacted in 2015), Maine, Maryland, Massachusetts,
Minnesota, Mississippi, Missouri, Nebraska, Nevada, New York, North
Carolina, Ohio, Oregon, Rhode Island, Vermont, Washington (also now
with legal provisions), and the District of Columbia (also now with legal
provisions).

Of those, six—Minnesota, Missouri, Nevada, North Carolina, Ohio, and
Oregon—have it as a low-level misdemeanor, with no possibility of jail
for qualifying offenses. Other states have specified small amounts of
marijuana as a civil infraction, or the like.

In FY 14-15, DOC reports there were approximately 65
inmates sentenced to prison for possessing over 20 grams
of marijuana with a mean sentence length of 23 months.
The number of offenders possessing more than 20 grams
and less than two ounces cannot be differentiated from
those possessing 2 or more ounces.
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Fiscal Impact and/or Bed Space Impact As

Proposal Content Statute to be Amended Summary of Proposal and Available Research on Other States Preliminarily Estimated by EDR
5 Create a Sentencing Commission | Section 921.00215, F.S. — | Directs the Supreme Court to reestablish a Sentencing Commission The fiscal impact and FTEs needed for additional
to Advise the Governor and Sentencing Commission composed of 17 members appointed by the Governor, the Senate, the responsibilities in the Supreme Court is unknown at this
Legislature on Offense Severity House of Representatives, and the Chief Justice. The Office of the State time.
Rankings Courts Administrator shall act as staff. The Commission is modeled after
a commission that functioned in Florida from 1982 to 1997. The
Commission is charged with reviewing the placement of offenses in the
offense severity ranking chart and making recommendations to either
lower or elevate the rankings.
According to the National Association of Sentencing Commissions, there
are at least 21 states with active sentencing commissions.
6 Allow Nonstate Prison Sanctions | Section 921.00241, F.S. — | Permits nonstate prison sanctions for certain nonviolent second degree EDR Proposed Estimate: Bed Impact
for Nonviolent Second Degree Prison diversion program | felonies under the current prison diversion program. This would give the
Felonies courts discretion to determine on an individual basis whether a defendant | In FY 14-15, DOC reports there were approximately
is amenable to a sentence other than prison. Nonviolent second degree 2,500 inmates sentenced to prison for 2nd degree non-
crimes include: dealing in stolen property, sale of small amounts of drugs, | forcible felonies with points equal to or less than 48 or
etc. Since the guidelines points are relatively low, this would exclude equal to or less than 54. If 50% (1,250) were diverted
anyone with a substantial criminal history. The statute also excludes from prison over the next five years it would result in the
anyone with a prior violent felony. cumulative cost avoidance of approximately $90 million
in operating costs.
7 Restore the Addiction Mitigator | Section 921.0026, F.S. — Makes two changes to the list of mitigating factors in the statutes: EDR Proposed Estimate: Negative Indeterminate
and Add a New Mitigator for Mitigating circumstances
Nonviolent Felonies e Restores a mitigation which was removed several years earlier which | Sufficient statewide data does not exist to determine
would allow a judge to reduce a sentence based upon a defendant which offenders entering prison might require specialized
requiring specialized treatment for addiction; and treatment for addiction.
e Allows a judge to reduce a sentence when the defendant’s offense is a
nonviolent felony and the total sentencing points are 60 points or
fewer.
8 Require the Judge to Place Section 948.01, F.S. — Under current law the court may place a defendant into a postadjudicatory | EDR Proposed Estimate: Negative Indeterminate

Certain Nonviolent Felony
Offenders into Drug Treatment
Programs and Drug Offender
Probation

When court may place
defendant on probation or
into community control

treatment based drug court program. Proposed legislation could require
the court to place certain defendants into the drug court program or
residential drug treatment or drug offender probation if:

e The total sentence points are 60 points or fewer;

e The offense is a nonviolent third degree felony;

e The defendant is amenable to and requests substance abuse treatment;
and

e The defendant’s criminal behavior is related to substance abuse or
addiction.

Sufficient statewide data does not exist to determine
which offenders entering prison might be amenable to or
request treatment or whether the defendant’s criminal
behavior is related to addiction.
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Proposal

Content

Statute to be Amended

Summary of Proposal and Available Research on Other States

Fiscal Impact and/or Bed Space Impact As
Preliminarily Estimated by EDR

9

Expand Earned-Time
Opportunities by Allowing
Nonviolent Offenders to Serve
Less than 85%

Section 921.002, F.S. —
The Criminal Punishment
Code and Section 944.275,
E.S. - Gain-time

Under current law all inmates sentenced for an offense committed on or
after October 1, 1995, must serve at least 85% of their court imposed
sentence. Proposed legislation could maintain the “85% rule” for violent
offenders only, but allow nonviolent offenders to reduce their time served
to no less than 65%.

Federal “truth-in-sentencing” grant awards to states in the 1990s required
violent offenders to serve “not less than 85%.” In 1995 the Florida
Legislature amended the law to prospectively require a/l inmates serve a
minimum of 85%. As a result, the average length of stay has risen to 38
months compared to the national average of 30 months.

According to the PEW Center on the States, several states (Kansas,
Colorado, and South Carolina) have recently created new opportunities
for offenders to earn reductions in their time served in prison.

NCSL reports that Colorado, Kentucky, Mississippi, New Mexico, South
Carolina, South Dakota and Washington expressly allow certain
nonviolent offenders to receive gain-time which permits nonviolent
offenders to serve less than 85% of their sentence.

EDR Proposed Estimate: Bed Impact

If nonviolent offenders are allowed to serve no less than
65% of their court imposed sentence the inmate
population is projected to decline by up to 7,775 over the
next 5 years resulting in a cost avoidance of up to $419
million in annual operating costs. The exact cost
avoidance will be determined by the extent to which
offenders earn the maximum gain-time allowable.
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775.082 Penalties; applicability of sentencing structures; mandatory minimum sentences for
certain reoffenders previously released from prison.—

(1)(a) Except as provided in paragraph (b), a person who has been convicted of a capital felony
shall be punished by death if the proceeding held to determine sentence according to the
procedure set forth in s. 921.141 results in findings by the court that such person shall be
punished by death, otherwise such person shall be punished by life imprisonment and shall be
ineligible for parole.

(b)I. A person who actually killed, intended to kill, or attempted to kill the victim and who is
convicted under s. 782.04 of a capital felony, or an offense that was reclassified as a capital
felony, which was committed before the person attained 18 years of age shall be punished by a
term of imprisonment for life if, after a sentencing hearing conducted by the court in accordance
with s. 921.1401, the court finds that life imprisonment is an appropriate sentence. If the court
finds that life imprisonment is not an appropriate sentence, such person shall be punished by a
term of imprisonment of at least 40 years. A person sentenced pursuant to this subparagraph is
entitled to a review of his or her sentence in accordance with s. 921.1402(2)(a).

2. A person who did not actually kill, intend to kill, or attempt to kill the victim and who is
convicted under s. 782.04 of a capital felony, or an offense that was reclassified as a capital
felony, which was committed before the person attained 18 years of age may be punished by a
term of imprisonment for life or by a term of years equal to life if, after a sentencing hearing
conducted by the court in accordance with s. 921.1401, the court finds that life imprisonment is
an appropriate sentence. A person who is sentenced to a term of imprisonment of more than 15
years is entitled to a review of his or her sentence in accordance with s. 921.1402(2)(c).

3. The court shall make a written finding as to whether a person is eligible for a sentence
review hearing under s. 921.1402(2)(a) or (c). Such a finding shall be based upon whether the
person actually killed, intended to kill, or attempted to kill the victim. The court may find that
multiple defendants killed, intended to kill, or attempted to kill the victim.

(2) In the event the death penalty in a capital felony is held to be unconstitutional by the
Florida Supreme Court or the United States Supreme Court, the court having jurisdiction over a
person previously sentenced to death for a capital felony shall cause such person to be brought
before the court, and the court shall sentence such person to life imprisonment as provided in
subsection (1). No sentence of death shall be reduced as a result of a determination that a method
of execution is held to be unconstitutional under the State Constitution or the Constitution of the
United States.

(3) A person who has been convicted of any other designated felony may be punished as
follows:

(a)l. For a life felony committed before October 1, 1983, by a term of imprisonment for life or
for a term of at least 30 years.

2. For a life felony committed on or after October 1, 1983, by a term of imprisonment for life
or by a term of imprisonment not exceeding 40 years.

3. Except as provided in subparagraph 4., for a life felony committed on or after July 1, 1995,
by a term of imprisonment for life or by imprisonment for a term of years not exceeding life
imprisonment.

4.a. Except as provided in sub-subparagraph b., for a life felony committed on or after
September 1, 2005, which is a violation of's. 800.04(5)(b), by:

(I) A term of imprisonment for life; or



(I) A split sentence that is a term of at least 25 years’ imprisonment and not exceeding life
imprisonment, followed by probation or community control for the remainder of the person’s
natural life, as provided in s. 948.012(4).

b. For a life felony committed on or after July 1, 2008, which is a person’s second or
subsequent violation of s. 800.04(5)(b), by a term of imprisonment for life.

5. Notwithstanding subparagraphs 1.-4., a person who is convicted under s. 782.04 of an
offense that was reclassified as a life felony which was committed before the person attained 18
years of age may be punished by a term of imprisonment for life or by a term of years equal to
life imprisonment if the judge conducts a sentencing hearing in accordance with s. 921.1401 and
finds that life imprisonment or a term of years equal to life imprisonment is an appropriate
sentence.

a. A person who actually killed, intended to kill, or attempted to kill the victim and is
sentenced to a term of imprisonment of more than 25 years is entitled to a review of his or her
sentence in accordance with s. 921.1402(2)(b).

b. A person who did not actually kill, intend to kill, or attempt to kill the victim and is
sentenced to a term of imprisonment of more than 15 years is entitled to a review of his or her
sentence in accordance with s. 921.1402(2)(c).

c. The court shall make a written finding as to whether a person is eligible for a sentence
review hearing under s. 921.1402(2)(b) or (c). Such a finding shall be based upon whether the
person actually killed, intended to kill, or attempted to kill the victim. The court may find that
multiple defendants killed, intended to kill, or attempted to kill the victim.

6. For alife felony committed on or after October 1, 2014, which is a violation of s.
787.06(3)(g), by a term of imprisonment for life.

(b)1. For a felony of the first degree, by a term of imprisonment not exceeding 30 years or,
when specifically provided by statute, by imprisonment for a term of years not exceeding life
imprisonment.

2. Notwithstanding subparagraph 1., a person convicted under s. 782.04 of a first degree felony
punishable by a term of years not exceeding life imprisonment, or an offense that was
reclassified as a first degree felony punishable by a term of years not exceeding life, which was
committed before the person attained 18 years of age may be punished by a term of years equal
to life imprisonment if the judge conducts a sentencing hearing in accordance with s. 921.1401
and finds that a term of years equal to life imprisonment is an appropriate sentence.

a. A person who actually killed, intended to kill, or attempted to kill the victim and is
sentenced to a term of imprisonment of more than 25 years is entitled to a review of his or her
sentence in accordance with s. 921.1402(2)(b).

b. A person who did not actually kill, intend to kill, or attempt to kill the victim and is
sentenced to a term of imprisonment of more than 15 years is entitled to a review of his or her
sentence in accordance with s. 921.1402(2)(c).

c. The court shall make a written finding as to whether a person is eligible for a sentence
review hearing under s. 921.1402(2)(b) or (c¢). Such a finding shall be based upon whether the
person actually killed, intended to kill, or attempted to kill the victim. The court may find that
multiple defendants killed, intended to kill, or attempted to kill the victim.

(c) Notwithstanding paragraphs (a) and (b), a person convicted of an offense that is not
included in s. 782.04 but that is an offense that is a life felony or is punishable by a term of
imprisonment for life or by a term of years not exceeding life imprisonment, or an offense that
was reclassified as a life felony or an offense punishable by a term of imprisonment for life or by



a term of years not exceeding life imprisonment, which was committed before the person
attained 18 years of age may be punished by a term of imprisonment for life or a term of years
equal to life imprisonment if the judge conducts a sentencing hearing in accordance with s.
921.1401 and finds that life imprisonment or a term of years equal to life imprisonment is an
appropriate sentence. A person who is sentenced to a term of imprisonment of more than 20
years is entitled to a review of his or her sentence in accordance with s. 921.1402(2)(d).

(d) For a felony of the second degree, by a term of imprisonment not exceeding 15 years.

(e) For a felony of the third degree, by a term of imprisonment not exceeding 5 years.

(4) A person who has been convicted of a designated misdemeanor may be sentenced as
follows:

(a) For a misdemeanor of the first degree, by a definite term of imprisonment not exceeding 1
year;

(b) For a misdemeanor of the second degree, by a definite term of imprisonment not exceeding
60 days.

(5) Any person who has been convicted of a noncriminal violation may not be sentenced to a
term of imprisonment nor to any other punishment more severe than a fine, forfeiture, or other
civil penalty, except as provided in chapter 316 or by ordinance of any city or county.

(6) Nothing in this section shall be construed to alter the operation of any statute of this state
authorizing a trial court, in its discretion, to impose a sentence of imprisonment for an
indeterminate period within minimum and maximum limits as provided by law, except as
provided in subsection (1).

(7) This section does not deprive the court of any authority conferred by law to decree a
forfeiture of property, suspend or cancel a license, remove a person from office, or impose any
other civil penalty. Such a judgment or order may be included in the sentence.

(8)(a) The sentencing guidelines that were effective October 1, 1983, and any revisions thereto,
apply to all felonies, except capital felonies, committed on or after October 1, 1983, and before
January 1, 1994, and to all felonies, except capital felonies and life felonies, committed before
October 1, 1983, when the defendant affirmatively selects to be sentenced pursuant to such
provisions.

(b) The 1994 sentencing guidelines, that were effective January 1, 1994, and any revisions
thereto, apply to all felonies, except capital felonies, committed on or after January 1, 1994, and
before October 1, 1995.

(c) The 1995 sentencing guidelines that were effective October 1, 1995, and any revisions
thereto, apply to all felonies, except capital felonies, committed on or after October 1, 1995, and
before October 1, 1998.

(d) The Criminal Punishment Code applies to all felonies, except capital felonies, committed
on or after October 1, 1998. Any revision to the Criminal Punishment Code applies to sentencing
for all felonies, except capital felonies, committed on or after the effective date of the revision.
(e) Felonies, except capital felonies, with continuing dates of enterprise shall be sentenced
under the sentencing guidelines or the Criminal Punishment Code in effect on the beginning date
of the criminal activity.

(9)(a)l. “Prison releasee reoffender” means any defendant who commits, or attempts to
commit:

a. Treason;

b. Murder;

c. Manslaughter;



Sexual battery;
Carjacking;
Home-invasion robbery;
Robbery;
Arson;
Kidnapping;
Aggravated assault with a deadly weapon;
Aggravated battery;
Aggravated stalking;
Aircraft piracy;
Unlawful throwing, placing, or discharging of a destructive device or bomb;
Any felony that involves the use or threat of physical force or violence against an individual;
Armed burglary;
Burglary of a dwelling or burglary of an occupied structure; or
Any felony violation of s. 790.07, s. 800.04, s. 827.03, s. 827.071, or s. 847.0135(5);
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within 3 years after being released from a state correctional facility operated by the Department
of Corrections or a private vendor or within 3 years after being released from a correctional
institution of another state, the District of Columbia, the United States, any possession or
territory of the United States, or any foreign jurisdiction, following incarceration for an offense
for which the sentence is punishable by more than 1 year in this state.

2. “Prison releasee reoffender” also means any defendant who commits or attempts to commit
any offense listed in sub-subparagraphs (a)l.a.-r. while the defendant was serving a prison
sentence or on escape status from a state correctional facility operated by the Department of
Corrections or a private vendor or while the defendant was on escape status from a correctional
institution of another state, the District of Columbia, the United States, any possession or
territory of the United States, or any foreign jurisdiction, following incarceration for an offense
for which the sentence is punishable by more than 1 year in this state.

3. Ifthe state attorney determines that a defendant is a prison releasee reoffender as defined in
subparagraph 1., the state attorney may seek to have the court sentence the defendant as a prison
releasee reoffender. Upon proof from the state attorney that establishes by a preponderance of
the evidence that a defendant is a prison releasee reoffender as defined in this section, such
defendant is not eligible for sentencing under the sentencing guidelines and must be sentenced as
follows:

a. For a felony punishable by life, by a term of imprisonment for life;

b. For a felony of the first degree, by a term of imprisonment of 30 years;

c. For a felony of the second degree, by a term of imprisonment of 15 years; and

d. For a felony of the third degree, by a term of imprisonment of 5 years.

(b) A person sentenced under paragraph (a) shall be released only by expiration of sentence
and shall not be eligible for parole, control release, or any form of early release. Any person
sentenced under paragraph (a) must serve 100 percent of the court-imposed sentence.

(¢) Nothing in this subsection shall prevent a court from imposing a greater sentence of
incarceration as authorized by law, pursuant to s. 775.084 or any other provision of law.

(d)1. It s the intent of the Legislature that offenders previously released from prison who meet
the criteria in paragraph (a) be punished to the fullest extent of the law and as provided in this
subsection, unless the state attorney determines that extenuating circumstances exist which



preclude the just prosecution of the offender, including whether the victim recommends that the
offender not be sentenced as provided in this subsection.

2. For every case in which the offender meets the criteria in paragraph (a) and does not receive
the mandatory minimum prison sentence, the state attorney must explain the sentencing
deviation in writing and place such explanation in the case file maintained by the state attorney.
(10) If a defendant is sentenced for an offense committed on or after July 1, 2009, which is a
third degree felony but not a forcible felony as defined in s. 776.08, and excluding any third
degree felony violation under chapter 810, and if the total sentence points pursuant to s.
921.0024 are 22 points or fewer, the court must sentence the offender to a nonstate prison
sanction. However, if the court makes written findings that a nonstate prison sanction could
present a danger to the public, the court may sentence the offender to a state correctional facility
pursuant to this section.

(11)  The purpose of this section is to provide uniform punishment for those crimes made
punishable under this section and, to this end, a reference to this section constitutes a general
reference under the doctrine of incorporation by reference.



812.014 Theft.—

(1) A person commits theft if he or she knowingly obtains or uses, or endeavors to obtain or to
use, the property of another with intent to, either temporarily or permanently:

(a) Deprive the other person of a right to the property or a benefit from the property.

(b) Appropriate the property to his or her own use or to the use of any person not entitled to the
use of the property.

(2)(a)l. If the property stolen is valued at $100,000 or more or is a semitrailer that was
deployed by a law enforcement officer; or

2. Ifthe property stolen is cargo valued at $50,000 or more that has entered the stream of
interstate or intrastate commerce from the shipper’s loading platform to the consignee’s
receiving dock; or

3. If'the offender commits any grand theft and:

a. In the course of committing the offense the offender uses a motor vehicle as an
instrumentality, other than merely as a getaway vehicle, to assist in committing the offense and
thereby damages the real property of another; or

b. In the course of committing the offense the offender causes damage to the real or personal
property of another in excess of $1,000,

the offender commits grand theft in the first degree, punishable as a felony of the first degree, as
provided in s. 775.082, s. 775.083, or s. 775.084.

(b)1. If the property stolen is valued at $20,000 or more, but less than $100,000;

2. The property stolen is cargo valued at less than $50,000 that has entered the stream of
interstate or intrastate commerce from the shipper’s loading platform to the consignee’s
receiving dock;

3. The property stolen is emergency medical equipment, valued at $300 or more, that is taken
from a facility licensed under chapter 395 or from an aircraft or vehicle permitted under chapter
401; or

4. The property stolen is law enforcement equipment, valued at $300 or more, that is taken
from an authorized emergency vehicle, as defined in s. 316.003,

the offender commits grand theft in the second degree, punishable as a felony of the second
degree, as provided in s. 775.082, s. 775.083, or s. 775.084. Emergency medical equipment
means mechanical or electronic apparatus used to provide emergency services and care as
defined in s. 395.002(9) or to treat medical emergencies. Law enforcement equipment means any
property, device, or apparatus used by any law enforcement officer as defined in s. 943.10 in the
officer’s official business. However, if the property is stolen within a county that is subject to a
state of emergency declared by the Governor under chapter 252, the theft is committed after the
declaration of emergency is made, and the perpetration of the theft is facilitated by conditions
arising from the emergency, the theft is a felony of the first degree, punishable as provided in s.
775.082, s. 775.083, or s. 775.084. As used in this paragraph, the term “conditions arising from
the emergency” means civil unrest, power outages, curfews, voluntary or mandatory evacuations,
or a reduction in the presence of or response time for first responders or homeland security
personnel. For purposes of sentencing under chapter 921, a felony offense that is reclassified
under this paragraph is ranked one level above the ranking under s. 921.0022 or s. 921.0023 of
the offense committed.



(c) Itis grand theft of the third degree and a felony of the third degree, punishable as provided
ins. 775.082, s. 775.083, or s. 775.084, if the property stolen is:

Valued at $300 or more, but less than $5,000.

Valued at $5,000 or more, but less than $10,000.

Valued at $10,000 or more, but less than $20,000.

A will, codicil, or other testamentary instrument.

A firearm.

A motor vehicle, except as provided in paragraph (a).

Any commercially farmed animal, including any animal of the equine, bovine, or swine
class or other grazing animal; a bee colony of a registered beekeeper; and aquaculture species
raised at a certified aquaculture facility. If the property stolen is aquaculture species raised at a
certified aquaculture facility, then a $10,000 fine shall be imposed.

8. Any fire extinguisher.

9. Any amount of citrus fruit consisting of 2,000 or more individual pieces of fruit.

10. Taken from a designated construction site identified by the posting of a sign as provided for
in s. 810.09(2)(d).

11.  Any stop sign.

12.  Anhydrous ammonia.

13.  Any amount of a controlled substance as defined in s. 893.02. Notwithstanding any other
law, separate judgments and sentences for theft of a controlled substance under this subparagraph
and for any applicable possession of controlled substance offense under s. 893.13 or trafficking
in controlled substance offense under s. 893.135 may be imposed when all such offenses involve
the same amount or amounts of a controlled substance.
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However, if the property is stolen within a county that is subject to a state of emergency declared
by the Governor under chapter 252, the property is stolen after the declaration of emergency is
made, and the perpetration of the theft is facilitated by conditions arising from the emergency,
the offender commits a felony of the second degree, punishable as provided in s. 775.082, s.
775.083, or s. 775.084, if the property is valued at $5,000 or more, but less than $10,000, as
provided under subparagraph 2., or if the property is valued at $10,000 or more, but less than
$20,000, as provided under subparagraph 3. As used in this paragraph, the term “conditions
arising from the emergency” means civil unrest, power outages, curfews, voluntary or mandatory
evacuations, or a reduction in the presence of or the response time for first responders or
homeland security personnel. For purposes of sentencing under chapter 921, a felony offense that
is reclassified under this paragraph is ranked one level above the ranking under s. 921.0022 or s.
921.0023 of the offense committed.

(d) TItis grand theft of the third degree and a felony of the third degree, punishable as provided
ins. 775.082, s. 775.083, or s. 775.084, if the property stolen is valued at $100 or more, but less
than $300, and is taken from a dwelling as defined in s. 810.011(2) or from the unenclosed
curtilage of a dwelling pursuant to s. 810.09(1).

(e) Except as provided in paragraph (d), if the property stolen is valued at $100 or more, but
less than $300, the offender commits petit theft of the first degree, punishable as a misdemeanor
of the first degree, as provided in s. 775.082 or s. 775.083.

(3)(a) Theft of any property not specified in subsection (2) is petit theft of the second degree
and a misdemeanor of the second degree, punishable as provided in s. 775.082 or s. 775.083, and
as provided in subsection (5), as applicable.



(b) A person who commits petit theft and who has previously been convicted of any theft
commits a misdemeanor of the first degree, punishable as provided in s. 775.082 or s. 775.083.
(c) A person who commits petit theft and who has previously been convicted two or more
times of any theft commits a felony of the third degree, punishable as provided in s. 775.082 or s.
775.083.

(d)1. Every judgment of guilty or not guilty of a petit theft shall be in writing, signed by the
judge, and recorded by the clerk of the circuit court. The judge shall cause to be affixed to every
such written judgment of guilty of petit theft, in open court and in the presence of such judge, the
fingerprints of the defendant against whom such judgment is rendered. Such fingerprints shall be
affixed beneath the judge’s signature to such judgment. Beneath such fingerprints shall be
appended a certificate to the following effect:

“I hereby certify that the above and foregoing fingerprints on this judgment are the fingerprints
of the defendant, ...., and that they were placed thereon by said defendant in my presence, in
open court, this the .... day of ...., ...(year)....”

Such certificate shall be signed by the judge, whose signature thereto shall be followed by the
word “Judge.”

2. Any such written judgment of guilty of a petit theft, or a certified copy thereof, is admissible
in evidence in the courts of this state as prima facie evidence that the fingerprints appearing
thereon and certified by the judge are the fingerprints of the defendant against whom such
judgment of guilty of a petit theft was rendered.

(4) Failure to comply with the terms of a lease when the lease is for a term of 1 year or longer
shall not constitute a violation of this section unless demand for the return of the property leased
has been made in writing and the lessee has failed to return the property within 7 days of his or
her receipt of the demand for return of the property. A demand mailed by certified or registered
mail, evidenced by return receipt, to the last known address of the lessee shall be deemed
sufficient and equivalent to the demand having been received by the lessee, whether such
demand shall be returned undelivered or not.

(5)(a) No person shall drive a motor vehicle so as to cause it to leave the premises of an
establishment at which gasoline offered for retail sale was dispensed into the fuel tank of such
motor vehicle unless the payment of authorized charge for the gasoline dispensed has been made.
(b) In addition to the penalties prescribed in paragraph (3)(a), every judgment of guilty of a
petit theft for property described in this subsection shall provide for the suspension of the
convicted person’s driver license. The court shall forward the driver license to the Department of
Highway Safety and Motor Vehicles in accordance with s. 322.25.

1. The first suspension of a driver license under this subsection shall be for a period of up to 6
months.

2. The second or subsequent suspension of a driver license under this subsection shall be for a
period of 1 year.

(6) A person who individually, or in concert with one or more other persons, coordinates the
activities of one or more persons in committing theft under this section where the stolen property
has a value in excess of $3,000 commits a felony of the second degree, punishable as provided in
s. 775.082, s. 775.083, or s. 775.084.



812.015 Retail and farm theft; transit fare evasion; mandatory fine; alternative punishment;
detention and arrest; exemption from liability for false arrest; resisting arrest; penalties.—

(1) Asused in this section:

(a) “Merchandise” means any personal property, capable of manual delivery, displayed, held,
or offered for retail sale by a merchant.

(b) “Merchant” means an owner or operator, or the agent, consignee, employee, lessee, or
officer of an owner or operator, of any premises or apparatus used for retail purchase or sale of
any merchandise.

(¢) “Value of merchandise” means the sale price of the merchandise at the time it was stolen or
otherwise removed, depriving the owner of her or his lawful right to ownership and sale of said
item.

(d) “Retail theft” means the taking possession of or carrying away of merchandise, property,
money, or negotiable documents; altering or removing a label, universal product code, or price
tag; transferring merchandise from one container to another; or removing a shopping cart, with
intent to deprive the merchant of possession, use, benefit, or full retail value.

(e) “Farm produce” means livestock or any item grown, produced, or manufactured by a
person owning, renting, or leasing land for the purpose of growing, producing, or manufacturing
items for sale or personal use, either part time or full time.

(f) “Farmer” means a person who is engaging in the growing or producing of farm produce,
milk products, honey, eggs, or meat, either part time or full time, for personal consumption or for
sale and who is the owner or lessee of the land or a person designated in writing by the owner or
lessee to act as her or his agent. No person defined as a farm labor contractor pursuant to s.
450.28 shall be designated to act as an agent for purposes of this section.

(g) “Farm theft” means the unlawful taking possession of any items that are grown or produced
on land owned, rented, or leased by another person. The term includes the unlawful taking
possession of equipment and associated materials used to grow or produce farm products as
defined in s. 823.14(3)(c).

(h) “Antishoplifting or inventory control device” means a mechanism or other device designed
and operated for the purpose of detecting the removal from a mercantile establishment or similar
enclosure, or from a protected area within such an enclosure, of specially marked or tagged
merchandise. The term includes any electronic or digital imaging or any video recording or other
film used for security purposes and the cash register tape or other record made of the register
receipt.

(1) “Antishoplifting or inventory control device countermeasure” means any item or device
which is designed, manufactured, modified, or altered to defeat any antishoplifting or inventory
control device.

(j) “Transit fare evasion” means the unlawful refusal to pay the appropriate fare for
transportation upon a mass transit vehicle, or to evade the payment of such fare, or to enter any
mass transit vehicle or facility by any door, passageway, or gate, except as provided for the entry
of fare-paying passengers, and shall constitute petit theft as proscribed by this chapter.

(k) “Mass transit vehicle” means buses, rail cars, or fixed-guideway mover systems operated
by, or under contract to, state agencies, political subdivisions of the state, or municipalities for
the transportation of fare-paying passengers.

() “Transit agency” means any state agency, political subdivision of the state, or municipality
which operates mass transit vehicles.

(m) “Trespass” means the violation as described in s. 810.08.



(2) Upon a second or subsequent conviction for petit theft from a merchant, farmer, or transit
agency, the offender shall be punished as provided in s. 812.014(3), except that the court shall
impose a fine of not less than $50 or more than $1,000. However, in lieu of such fine, the court
may require the offender to perform public services designated by the court. In no event shall
any such offender be required to perform fewer than the number of hours of public service
necessary to satisfy the fine assessed by the court, as provided by this subsection, at the
minimum wage prevailing in the state at the time of sentencing.

(3)(a) A law enforcement officer, a merchant, a farmer, or a transit agency’s employee or
agent, who has probable cause to believe that a retail theft, farm theft, a transit fare evasion, or
trespass, or unlawful use or attempted use of any antishoplifting or inventory control device
countermeasure, has been committed by a person and, in the case of retail or farm theft, that the
property can be recovered by taking the offender into custody may, for the purpose of attempting
to effect such recovery or for prosecution, take the offender into custody and detain the offender
in a reasonable manner for a reasonable length of time. In the case of a farmer, taking into
custody shall be effectuated only on property owned or leased by the farmer. In the event the
merchant, merchant’s employee, farmer, or a transit agency’s employee or agent takes the person
into custody, a law enforcement officer shall be called to the scene immediately after the person
has been taken into custody.

(b) The activation of an antishoplifting or inventory control device as a result of a person
exiting an establishment or a protected area within an establishment shall constitute reasonable
cause for the detention of the person so exiting by the owner or operator of the establishment or
by an agent or employee of the owner or operator, provided sufficient notice has been posted to
advise the patrons that such a device is being utilized. Each such detention shall be made only in
a reasonable manner and only for a reasonable period of time sufficient for any inquiry into the
circumstances surrounding the activation of the device.

(c¢) The taking into custody and detention by a law enforcement officer, merchant, merchant’s
employee, farmer, or a transit agency’s employee or agent, if done in compliance with all the
requirements of this subsection, shall not render such law enforcement officer, merchant,
merchant’s employee, farmer, or a transit agency’s employee or agent, criminally or civilly liable
for false arrest, false imprisonment, or unlawful detention.

(4) Any law enforcement officer may arrest, either on or off the premises and without warrant,
any person the officer has probable cause to believe unlawfully possesses, or is unlawfully using
or attempting to use or has used or attempted to use, any antishoplifting or inventory control
device countermeasure or has committed theft in a retail or wholesale establishment or on
commercial or private farm lands of a farmer or transit fare evasion or trespass.

(5)(a) A merchant, merchant’s employee, farmer, or a transit agency’s employee or agent who
takes a person into custody, as provided in subsection (3), or who causes an arrest, as provided in
subsection (4), of a person for retail theft, farm theft, transit fare evasion, or trespass shall not be
criminally or civilly liable for false arrest or false imprisonment when the merchant, merchant’s
employee, farmer, or a transit agency’s employee or agent has probable cause to believe that the
person committed retail theft, farm theft, transit fare evasion, or trespass.

(b) If a merchant or merchant’s employee takes a person into custody as provided in this
section, or acts as a witness with respect to any person taken into custody as provided in this
section, the merchant or merchant’s employee may provide his or her business address rather
than home address to any investigating law enforcement officer.



(6) An individual who, while committing or after committing theft of property, transit fare
evasion, or trespass, resists the reasonable effort of a law enforcement officer, merchant,
merchant’s employee, farmer, or a transit agency’s employee or agent to recover the property or
cause the individual to pay the proper transit fare or vacate the transit facility which the law
enforcement officer, merchant, merchant’s employee, farmer, or a transit agency’s employee or
agent had probable cause to believe the individual had concealed or removed from its place of
display or elsewhere or perpetrated a transit fare evasion or trespass commits a misdemeanor of
the first degree, punishable as provided in s. 775.082 or s. 775.083, unless the individual did not
know, or did not have reason to know, that the person seeking to recover the property was a law
enforcement officer, merchant, merchant’s employee, farmer, or a transit agency’s employee or
agent. For purposes of this section the charge of theft and the charge of resisting may be tried
concurrently.

(7) 1Itis unlawful to possess, or use or attempt to use, any antishoplifting or inventory control
device countermeasure within any premises used for the retail purchase or sale of any
merchandise. Any person who possesses any antishoplifting or inventory control device
countermeasure within any premises used for the retail purchase or sale of any merchandise
commits a felony of the third degree, punishable as provided in s. 775.082, s. 775.083, or s.
775.084. Any person who uses or attempts to use any antishoplifting or inventory control device
countermeasure within any premises used for the retail purchase or sale of any merchandise
commits a felony of the third degree, punishable as provided in s. 775.082, s. 775.083, or s.
775.084.

(8) Except as provided in subsection (9), a person who commits retail theft commits a felony of
the third degree, punishable as provided in s. 775.082, s. 775.083, or s. 775.084, if the property
stolen is valued at $300 or more, and the person:

(a) Individually, or in concert with one or more other persons, coordinates the activities of one
or more individuals in committing the offense, in which case the amount of each individual theft
1s aggregated to determine the value of the property stolen;

(b) Commits theft from more than one location within a 48-hour period, in which case the
amount of each individual theft is aggregated to determine the value of the property stolen;

(¢) Acts in concert with one or more other individuals within one or more establishments to
distract the merchant, merchant’s employee, or law enforcement officer in order to carry out the
offense, or acts in other ways to coordinate efforts to carry out the offense; or

(d) Commits the offense through the purchase of merchandise in a package or box that contains
merchandise other than, or in addition to, the merchandise purported to be contained in the
package or box.

(9) A person commits a felony of the second degree, punishable as provided in s. 775.082, s.
775.083, or s. 775.084, if the person:

(a) Violates subsection (8) and has previously been convicted of a violation of subsection (8);
or

(b) Individually, or in concert with one or more other persons, coordinates the activities of one
or more persons in committing the offense of retail theft where the stolen property has a value in
excess of $3,000.



893.13 Prohibited acts; penalties.—

(1)(a) Except as authorized by this chapter and chapter 499, a person may not sell,
manufacture, or deliver, or possess with intent to sell, manufacture, or deliver, a controlled
substance. A person who violates this provision with respect to:

1. A controlled substance named or described in s. 893.03(1)(a), (1)(b), (1)(d), (2)(a), (2)(b), or
(2)(c)4. commits a felony of the second degree, punishable as provided in s. 775.082, s. 775.083,
ors. 775.084.

2. A controlled substance named or described in s. 893.03(1)(c), (2)(c)1., (2)(c)2., (2)(c)3.,
(2)(©)5., (2)(c)6., (2)(c)7., (2)(c)8., (2)(c)9., (3), or (4) commits a felony of the third degree,
punishable as provided in s. 775.082, s. 775.083, or s. 775.084.

3. A controlled substance named or described in s. 893.03(5) commits a misdemeanor of the
first degree, punishable as provided in s. 775.082 or s. 775.083.

(b) Except as provided in this chapter, a person may not sell or deliver in excess of 10 grams of
any substance named or described in s. 893.03(1)(a) or (1)(b), or any combination thereof, or any
mixture containing any such substance. A person who violates this paragraph commits a felony
of the first degree, punishable as provided in s. 775.082, s. 775.083, or s. 775.084.

(c) Except as authorized by this chapter, a person may not sell, manufacture, or deliver, or
possess with intent to sell, manufacture, or deliver, a controlled substance in, on, or within 1,000
feet of the real property comprising a child care facility as defined in s. 402.302 or a public or
private elementary, middle, or secondary school between the hours of 6 a.m. and 12 midnight, or
at any time in, on, or within 1,000 feet of real property comprising a state, county, or municipal
park, a community center, or a publicly owned recreational facility. As used in this paragraph,
the term “community center” means a facility operated by a nonprofit community-based
organization for the provision of recreational, social, or educational services to the public. A
person who violates this paragraph with respect to:

1. A controlled substance named or described in s. 893.03(1)(a), (1)(b), (1)(d), (2)(a), (2)(b), or
(2)(c)4. commits a felony of the first degree, punishable as provided in s. 775.082, s. 775.083, or
s. 775.084. The defendant must be sentenced to a minimum term of imprisonment of 3 calendar
years unless the offense was committed within 1,000 feet of the real property comprising a child
care facility as defined in s. 402.302.

2. A controlled substance named or described in s. 893.03(1)(c), (2)(c)1., (2)(c)2., (2)(c)3.,
(2)(©)5., (2)(c)6., (2)(c)7., (2)(c)8., (2)(c)9., (3), or (4) commits a felony of the second degree,
punishable as provided in s. 775.082, s. 775.083, or s. 775.084.

3. Any other controlled substance, except as lawfully sold, manufactured, or delivered, must be
sentenced to pay a $500 fine and to serve 100 hours of public service in addition to any other
penalty prescribed by law.

This paragraph does not apply to a child care facility unless the owner or operator of the facility
posts a sign that is not less than 2 square feet in size with a word legend identifying the facility as
a licensed child care facility and that is posted on the property of the child care facility in a
conspicuous place where the sign is reasonably visible to the public.

(d) Except as authorized by this chapter, a person may not sell, manufacture, or deliver, or
possess with intent to sell, manufacture, or deliver, a controlled substance in, on, or within 1,000
feet of the real property comprising a public or private college, university, or other postsecondary
educational institution. A person who violates this paragraph with respect to:



1. A controlled substance named or described in s. 893.03(1)(a), (1)(b), (1)(d), (2)(a), (2)(b), or
(2)(c)4. commits a felony of the first degree, punishable as provided in s. 775.082, s. 775.083, or
s. 775.084.

2. A controlled substance named or described in s. 893.03(1)(c), (2)(c)1., (2)(c)2., (2)(c)3.,
(2)(©)5., (2)(c)6., (2)(c)7., (2)(c)8., (2)(c)9., (3), or (4) commits a felony of the second degree,
punishable as provided in s. 775.082, s. 775.083, or s. 775.084.

3. Any other controlled substance, except as lawfully sold, manufactured, or delivered, must be
sentenced to pay a $500 fine and to serve 100 hours of public service in addition to any other
penalty prescribed by law.

(e) Except as authorized by this chapter, a person may not sell, manufacture, or deliver, or
possess with intent to sell, manufacture, or deliver, a controlled substance not authorized by law
in, on, or within 1,000 feet of a physical place for worship at which a church or religious
organization regularly conducts religious services or within 1,000 feet of a convenience business
as defined in s. 812.171. A person who violates this paragraph with respect to:

1. A controlled substance named or described in s. 893.03(1)(a), (1)(b), (1)(d), (2)(a), (2)(b), or
(2)(c)4. commits a felony of the first degree, punishable as provided in s. 775.082, s. 775.083, or
s. 775.084.

2. A controlled substance named or described in s. 893.03(1)(c), (2)(¢)1., (2)(c)2., (2)(c)3.,
(2)(©)5., (2)(c)6., (2)(c)7., (2)(c)8., (2)(c)9., (3), or (4) commits a felony of the second degree,
punishable as provided in s. 775.082, s. 775.083, or s. 775.084.

3. Any other controlled substance, except as lawfully sold, manufactured, or delivered, must be
sentenced to pay a $500 fine and to serve 100 hours of public service in addition to any other
penalty prescribed by law.

(f) Except as authorized by this chapter, a person may not sell, manufacture, or deliver, or
possess with intent to sell, manufacture, or deliver, a controlled substance in, on, or within 1,000
feet of the real property comprising a public housing facility at any time. As used in this section,
the term “real property comprising a public housing facility” means real property, as defined in s.
421.03(12), of a public corporation created as a housing authority pursuant to part I of chapter
421. A person who violates this paragraph with respect to:

1. A controlled substance named or described in s. 893.03(1)(a), (1)(b), (1)(d), (2)(a), (2)(b), or
(2)(c)4. commits a felony of the first degree, punishable as provided in s. 775.082, s. 775.083, or
s. 775.084.

2. A controlled substance named or described in s. 893.03(1)(c), (2)(c)1., (2)(c)2., (2)(c)3.,
(2)(©)5., (2)(c)6., (2)(c)7., (2)(c)8., (2)(c)9., (3), or (4) commits a felony of the second degree,
punishable as provided in s. 775.082, s. 775.083, or s. 775.084.

3. Any other controlled substance, except as lawfully sold, manufactured, or delivered, must be
sentenced to pay a $500 fine and to serve 100 hours of public service in addition to any other
penalty prescribed by law.

(g) Except as authorized by this chapter, a person may not manufacture methamphetamine or
phencyclidine, or possess any listed chemical as defined in s. 893.033 in violation of's. 893.149
and with intent to manufacture methamphetamine or phencyclidine. If a person violates this
paragraph and:

1. The commission or attempted commission of the crime occurs in a structure or conveyance
where any child younger than 16 years of age is present, the person commits a felony of the first
degree, punishable as provided in s. 775.082, s. 775.083, or s. 775.084. In addition, the defendant
must be sentenced to a minimum term of imprisonment of 5 calendar years.



2. The commission of the crime causes any child younger than 16 years of age to suffer great
bodily harm, the person commits a felony of the first degree, punishable as provided in s.
775.082, s. 775.083, or s. 775.084. In addition, the defendant must be sentenced to a minimum
term of imprisonment of 10 calendar years.

(h) Except as authorized by this chapter, a person may not sell, manufacture, or deliver, or
possess with intent to sell, manufacture, or deliver, a controlled substance in, on, or within 1,000
feet of the real property comprising an assisted living facility, as that term is used in chapter 429.
A person who violates this paragraph with respect to:

1. A controlled substance named or described in s. 893.03(1)(a), (1)(b), (1)(d), (2)(a), (2)(b), or
(2)(c)4. commits a felony of the first degree, punishable as provided in s. 775.082, s. 775.083, or
s. 775.084.

2. A controlled substance named or described in s. 893.03(1)(c), (2)(c)1., (2)(c)2., (2)(c)3.,
(2)(©)5., (2)(c)6., (2)(c)7., (2)(c)8., (2)(c)9., (3), or (4) commits a felony of the second degree,
punishable as provided in s. 775.082, s. 775.083, or s. 775.084.

(2)(a) Except as authorized by this chapter and chapter 499, a person may not purchase, or
possess with intent to purchase, a controlled substance. A person who violates this provision with
respect to:

1. A controlled substance named or described in s. 893.03(1)(a), (1)(b), (1)(d), (2)(a), (2)(b), or
(2)(c)4. commits a felony of the second degree, punishable as provided in s. 775.082, s. 775.083,
ors. 775.084.

2. A controlled substance named or described in s. 893.03(1)(c), (2)(c)1., (2)(c)2., (2)(c)3.,
(2)(©)5., 2)(c)6., (2)(c)7., (2)(c)8., (2)(c)9., (3), or (4) commits a felony of the third degree,
punishable as provided in s. 775.082, s. 775.083, or s. 775.084.

3. A controlled substance named or described in s. 893.03(5) commits a misdemeanor of the
first degree, punishable as provided in s. 775.082 or s. 775.083.

(b) Except as provided in this chapter, a person may not purchase more than 10 grams of any
substance named or described in s. 893.03(1)(a) or (1)(b), or any combination thereof, or any
mixture containing any such substance. A person who violates this paragraph commits a felony
of the first degree, punishable as provided in s. 775.082, s. 775.083, or s. 775.084.

(3) A person who delivers, without consideration, 20 grams or less of cannabis, as defined in
this chapter, commits a misdemeanor of the first degree, punishable as provided in s. 775.082 or
s. 775.083. As used in this paragraph, the term “cannabis” does not include the resin extracted
from the plants of the genus Cannabis or any compound manufacture, salt, derivative, mixture,
or preparation of such resin.

(4) Except as authorized by this chapter, a person 18 years of age or older may not deliver any
controlled substance to a person younger than 18 years of age, use or hire a person younger than
18 years of age as an agent or employee in the sale or delivery of such a substance, or use such
person to assist in avoiding detection or apprehension for a violation of this chapter. A person
who violates this provision with respect to:

(a) A controlled substance named or described in s. 893.03(1)(a), (1)(b), (1)(d), (2)(a), (2)(b),
or (2)(c)4. commits a felony of the first degree, punishable as provided in s. 775.082, s. 775.083,
ors. 775.084.

(b) A controlled substance named or described in s. 893.03(1)(¢c), (2)(c)1., (2)(c)2., (2)(c)3.,
(2)(©)5., (2)(c)6., (2)(c)7., (2)(c)8., (2)(c)9., (3), or (4) commits a felony of the second degree,
punishable as provided in s. 775.082, s. 775.083, or s. 775.084.



Imposition of sentence may not be suspended or deferred, and the person so convicted may not
be placed on probation.

(5) A person may not bring into this state any controlled substance unless the possession of
such controlled substance is authorized by this chapter or unless such person is licensed to do so
by the appropriate federal agency. A person who violates this provision with respect to:

(a) A controlled substance named or described in s. 893.03(1)(a), (1)(b), (1)(d), (2)(a), (2)(b),
or (2)(c)4. commits a felony of the second degree, punishable as provided in s. 775.082, s.
775.083, ors. 775.084.

(b) A controlled substance named or described in s. 893.03(1)(c), (2)(c)1., (2)(c)2., (2)(c)3.,
(2)(©)5., 2)(c)6., 2)(c)7., (2)(c)8., (2)(c)9., (3), or (4) commits a felony of the third degree,
punishable as provided in s. 775.082, s. 775.083, or s. 775.084.

(c) A controlled substance named or described in s. 893.03(5) commits a misdemeanor of the
first degree, punishable as provided in s. 775.082 or s. 775.083.

(6)(a) A person may not be in actual or constructive possession of a controlled substance unless
such controlled substance was lawfully obtained from a practitioner or pursuant to a valid
prescription or order of a practitioner while acting in the course of his or her professional
practice or to be in actual or constructive possession of a controlled substance except as
otherwise authorized by this chapter. A person who violates this provision commits a felony of
the third degree, punishable as provided in s. 775.082, s. 775.083, or s. 775.084.

(b) If'the offense is the possession of 20 grams or less of cannabis, as defined in this chapter, or
3 grams or less of a controlled substance described in s. 893.03(1)(c)46.-50., 114.-142., 151.-
159., or 166.-173., the person commits a misdemeanor of the first degree, punishable as provided
ins. 775.082 or s. 775.083. As used in this subsection, the term “cannabis” does not include the
resin extracted from the plants of the genus Cannabis, or any compound manufacture, salt,
derivative, mixture, or preparation of such resin, and a controlled substance described in s.
893.03(1)(c)46.-50., 114.-142., 151.-159., or 166.-173. does not include the substance in a
powdered form.

(c) Except as provided in this chapter, a person may not possess more than 10 grams of any
substance named or described in s. 893.03(1)(a) or (1)(b), or any combination thereof, or any
mixture containing any such substance. A person who violates this paragraph commits a felony
of the first degree, punishable as provided in s. 775.082, s. 775.083, or s. 775.084.

(d) Notwithstanding any provision to the contrary of the laws of this state relating to arrest, a
law enforcement officer may arrest without warrant any person who the officer has probable
cause to believe is violating the provisions of this chapter relating to possession of cannabis.
(7)(a) A person may not:

1. Distribute or dispense a controlled substance in violation of this chapter.

2. Refuse or fail to make, keep, or furnish any record, notification, order form, statement,
invoice, or information required under this chapter.

3. Refuse entry into any premises for any inspection or refuse to allow any inspection
authorized by this chapter.

4. Distribute a controlled substance named or described in s. 893.03(1) or (2) except pursuant
to an order form as required by s. 893.06.

5. Keep or maintain any store, shop, warehouse, dwelling, building, vehicle, boat, aircraft, or
other structure or place which is resorted to by persons using controlled substances in violation
of this chapter for the purpose of using these substances, or which is used for keeping or selling
them in violation of this chapter.



6. Use to his or her own personal advantage, or reveal, any information obtained in
enforcement of this chapter except in a prosecution or administrative hearing for a violation of
this chapter.

7. Possess a prescription form unless it has been signed by the practitioner whose name appears
printed thereon and completed. This subparagraph does not apply if the person in possession of
the form is the practitioner whose name appears printed thereon, an agent or employee of that
practitioner, a pharmacist, or a supplier of prescription forms who is authorized by that
practitioner to possess those forms.

8. Withhold information from a practitioner from whom the person seeks to obtain a controlled
substance or a prescription for a controlled substance that the person making the request has
received a controlled substance or a prescription for a controlled substance of like therapeutic use
from another practitioner within the previous 30 days.

9. Acquire or obtain, or attempt to acquire or obtain, possession of a controlled substance by
misrepresentation, fraud, forgery, deception, or subterfuge.

10. Affix any false or forged label to a package or receptacle containing a controlled substance.
11. Furnish false or fraudulent material information in, or omit any material information from,
any report or other document required to be kept or filed under this chapter or any record
required to be kept by this chapter.

12.  Store anhydrous ammonia in a container that is not approved by the United States
Department of Transportation to hold anhydrous ammonia or is not constructed in accordance
with sound engineering, agricultural, or commercial practices.

13.  With the intent to obtain a controlled substance or combination of controlled substances
that are not medically necessary for the person or an amount of a controlled substance or
substances that is not medically necessary for the person, obtain or attempt to obtain from a
practitioner a controlled substance or a prescription for a controlled substance by
misrepresentation, fraud, forgery, deception, subterfuge, or concealment of a material fact. For
purposes of this subparagraph, a material fact includes whether the person has an existing
prescription for a controlled substance issued for the same period of time by another practitioner
or as described in subparagraph 8.

(b) A health care practitioner, with the intent to provide a controlled substance or combination
of controlled substances that are not medically necessary to his or her patient or an amount of
controlled substances that is not medically necessary for his or her patient, may not provide a
controlled substance or a prescription for a controlled substance by misrepresentation, fraud,
forgery, deception, subterfuge, or concealment of a material fact. For purposes of this paragraph,
a material fact includes whether the patient has an existing prescription for a controlled substance
issued for the same period of time by another practitioner or as described in subparagraph (a)8.
(c) A person who violates subparagraphs (a)l.-6. commits a misdemeanor of the first degree,
punishable as provided in s. 775.082 or s. 775.083, except that, upon a second or subsequent
violation, the person commits a felony of the third degree, punishable as provided in s. 775.082,
s. 775.083, or s. 775.084.

(d) A person who violates subparagraphs (a)7.-12. commits a felony of the third degree,
punishable as provided in s. 775.082, s. 775.083, or s. 775.084.

(e) A person or health care practitioner who violates the provisions of subparagraph (a)13. or
paragraph (b) commits a felony of the third degree, punishable as provided in s. 775.082, s.
775.083, or s. 775.084, if any controlled substance that is the subject of the offense is listed in
Schedule II, Schedule III, or Schedule IV.



(8)(a) Notwithstanding subsection (9), a prescribing practitioner may not:

1. Knowingly assist a patient, other person, or the owner of an animal in obtaining a controlled
substance through deceptive, untrue, or fraudulent representations in or related to the practice of
the prescribing practitioner’s professional practice;

2. Employ a trick or scheme in the practice of the prescribing practitioner’s professional
practice to assist a patient, other person, or the owner of an animal in obtaining a controlled
substance;

3. Knowingly write a prescription for a controlled substance for a fictitious person; or

4. Write a prescription for a controlled substance for a patient, other person, or an animal if the
sole purpose of writing such prescription is to provide a monetary benefit to, or obtain a
monetary benefit for, the prescribing practitioner.

(b) If the prescribing practitioner wrote a prescription or multiple prescriptions for a controlled
substance for the patient, other person, or animal for which there was no medical necessity, or
which was in excess of what was medically necessary to treat the patient, other person, or
animal, that fact does not give rise to any presumption that the prescribing practitioner violated
subparagraph (a)l., but may be considered with other competent evidence in determining
whether the prescribing practitioner knowingly assisted a patient, other person, or the owner of
an animal to obtain a controlled substance in violation of subparagraph (a)1.

(c) A person who violates paragraph (a) commits a felony of the third degree, punishable as
provided in s. 775.082, s. 775.083, or s. 775.084.

(d) Notwithstanding paragraph (c), if a prescribing practitioner has violated paragraph (a) and
received $1,000 or more in payment for writing one or more prescriptions or, in the case of a
prescription written for a controlled substance described in s. 893.135, has written one or more
prescriptions for a quantity of a controlled substance which, individually or in the aggregate,
meets the threshold for the offense of trafficking in a controlled substance under s. 893.15, the
violation is reclassified as a felony of the second degree and ranked in level 4 of the Criminal
Punishment Code.

(9) The provisions of subsections (1)-(8) are not applicable to the delivery to, or actual or
constructive possession for medical or scientific use or purpose only of controlled substances by,
persons included in any of the following classes, or the agents or employees of such persons, for
use in the usual course of their business or profession or in the performance of their official
duties:

(a) Pharmacists.

(b) Practitioners.

(c) Persons who procure controlled substances in good faith and in the course of professional
practice only, by or under the supervision of pharmacists or practitioners employed by them, or
for the purpose of lawful research, teaching, or testing, and not for resale.

(d) Hospitals that procure controlled substances for lawful administration by practitioners, but
only for use by or in the particular hospital.

(e) Officers or employees of state, federal, or local governments acting in their official capacity
only, or informers acting under their jurisdiction.

(f) Common carriers.

(g) Manufacturers, wholesalers, and distributors.

(h) Law enforcement officers for bona fide law enforcement purposes in the course of an active
criminal investigation.



(10) If a person violates any provision of this chapter and the violation results in a serious
injury to a state or local law enforcement officer as defined in s. 943.10, firefighter as defined in
s. 633.102, emergency medical technician as defined in s. 401.23, paramedic as defined in s.
401.23, employee of a public utility or an electric utility as defined in s. 366.02, animal control
officer as defined in s. 828.27, volunteer firefighter engaged by state or local government, law
enforcement officer employed by the Federal Government, or any other local, state, or Federal
Government employee injured during the course and scope of his or her employment, the person
commits a felony of the third degree, punishable as provided in s. 775.082, s. 775.083, or s.
775.084. If the injury sustained results in death or great bodily harm, the person commits a
felony of the second degree, punishable as provided in s. 775.082, s. 775.083, or s. 775.084.



921.002 The Criminal Punishment Code.—The Criminal Punishment Code shall apply to all
felony offenses, except capital felonies, committed on or after October 1, 1998.

(1) The provision of criminal penalties and of limitations upon the application of such penalties
is a matter of predominantly substantive law and, as such, is a matter properly addressed by the
Legislature. The Legislature, in the exercise of its authority and responsibility to establish
sentencing criteria, to provide for the imposition of criminal penalties, and to make the best use
of state prisons so that violent criminal offenders are appropriately incarcerated, has determined
that it is in the best interest of the state to develop, implement, and revise a sentencing policy.
The Criminal Punishment Code embodies the principles that:

(a) Sentencing is neutral with respect to race, gender, and social and economic status.

(b) The primary purpose of sentencing is to punish the offender. Rehabilitation is a desired
goal of the criminal justice system but is subordinate to the goal of punishment.

(c) The penalty imposed is commensurate with the severity of the primary offense and the
circumstances surrounding the primary offense.

(d) The severity of the sentence increases with the length and nature of the offender’s prior
record.

(e) The sentence imposed by the sentencing judge reflects the length of actual time to be
served, shortened only by the application of incentive and meritorious gain-time as provided by
law, and may not be shortened if the defendant would consequently serve less than 85 percent of
his or her term of imprisonment as provided in s. 944.275(4)(b)3. The provisions of chapter 947,
relating to parole, shall not apply to persons sentenced under the Criminal Punishment Code.

(f) Departures below the lowest permissible sentence established by the code must be
articulated in writing by the trial court judge and made only when circumstances or factors
reasonably justify the mitigation of the sentence. The level of proof necessary to establish facts
that support a departure from the lowest permissible sentence is a preponderance of the evidence.
(g) The trial court judge may impose a sentence up to and including the statutory maximum for
any offense, including an offense that is before the court due to a violation of probation or
community control.

(h) A sentence may be appealed on the basis that it departs from the Criminal Punishment
Code only if the sentence is below the lowest permissible sentence or as enumerated in s.
924.06(1).

(1) Use of incarcerative sanctions is prioritized toward offenders convicted of serious offenses
and certain offenders who have long prior records, in order to maximize the finite capacities of
state and local correctional facilities.

(2) When a defendant is before the court for sentencing for more than one felony and the
felonies were committed under more than one version or revision of the former sentencing
guidelines or the code, each felony shall be sentenced under the guidelines or the code in effect
at the time the particular felony was committed. This subsection does not apply to sentencing for
any capital felony.

(3) A court may impose a departure below the lowest permissible sentence based upon
circumstances or factors that reasonably justify the mitigation of the sentence in accordance with
s. 921.0026. The level of proof necessary to establish facts supporting the mitigation of a
sentence is a preponderance of the evidence. When multiple reasons exist to support the
mitigation, the mitigation shall be upheld when at least one circumstance or factor justifies the
mitigation regardless of the presence of other circumstances or factors found not to justify



mitigation. Any sentence imposed below the lowest permissible sentence must be explained in
writing by the trial court judge.

(4)(a) The Department of Corrections shall report on trends in sentencing practices and
sentencing score thresholds and provide an analysis on the sentencing factors considered by the
courts and shall submit this information to the Legislature by October 1 of each year.

(b) The Criminal Justice Estimating Conference, with the assistance of the Department of
Corrections, shall estimate the impact of any proposed change to the Criminal Punishment Code
on future rates of incarceration and on the prison population. The Criminal Justice Estimating
Conference shall base its projections on historical data concerning sentencing practices which
have been accumulated by the Department of Corrections and other relevant data from other state
agencies and records of the Department of Corrections which disclose the average time served
for offenses covered by any proposed changes to the Criminal Punishment Code.

(¢) In order to produce projects that are either required by law or requested by the Legislature
to assist the Legislature in making modifications to the Criminal Punishment Code, the
Department of Corrections is authorized to collect and evaluate Criminal Punishment Code
scoresheets from each of the judicial circuits after sentencing. Beginning in 1999, by October 1
of each year, the Department of Corrections shall provide an annual report to the Legislature that
shows the rate of compliance of each judicial circuit in providing scoresheets to the department.



921.0026 Mitigating circumstances.—This section applies to any felony offense, except any
capital felony, committed on or after October 1, 1998.

(1) A downward departure from the lowest permissible sentence, as calculated according to the
total sentence points pursuant to s. 921.0024, is prohibited unless there are circumstances or
factors that reasonably justify the downward departure. Mitigating factors to be considered
include, but are not limited to, those listed in subsection (2). The imposition of a sentence below
the lowest permissible sentence is subject to appellate review under chapter 924, but the extent of
downward departure is not subject to appellate review.

(2) Mitigating circumstances under which a departure from the lowest permissible sentence is
reasonably justified include, but are not limited to:

(a) The departure results from a legitimate, uncoerced plea bargain.

(b) The defendant was an accomplice to the offense and was a relatively minor participant in
the criminal conduct.

(c) The capacity of the defendant to appreciate the criminal nature of the conduct or to conform
that conduct to the requirements of law was substantially impaired.

(d) The defendant requires specialized treatment for a mental disorder that is unrelated to
substance abuse or addiction or for a physical disability, and the defendant is amenable to
treatment.

(e) The need for payment of restitution to the victim outweighs the need for a prison sentence.
(f) The victim was an initiator, willing participant, aggressor, or provoker of the incident.

(g) The defendant acted under extreme duress or under the domination of another person.

(h) Before the identity of the defendant was determined, the victim was substantially
compensated.

(1) The defendant cooperated with the state to resolve the current offense or any other offense.
(j) The offense was committed in an unsophisticated manner and was an isolated incident for
which the defendant has shown remorse.

(k) At the time of the offense the defendant was too young to appreciate the consequences of
the offense.

(1) The defendant is to be sentenced as a youthful offender.

(m) The defendant’s offense is a nonviolent felony, the defendant’s Criminal Punishment Code
scoresheet total sentence points under s. 921.0024 are 60 points or fewer, and the court
determines that the defendant is amenable to the services of a postadjudicatory treatment-based
drug court program and is otherwise qualified to participate in the program as part of the
sentence. For purposes of this paragraph, the term “nonviolent felony” has the same meaning as
provided in s. 948.08(6).

(n) The defendant was making a good faith effort to obtain or provide medical assistance for an
individual experiencing a drug-related overdose.

(3) Except as provided in paragraph (2)(m), the defendant’s substance abuse or addiction,
including intoxication at the time of the offense, is not a mitigating factor under subsection (2)
and does not, under any circumstances, justify a downward departure from the permissible
sentencing range.



921.00241 Prison diversion program.—

(1) Notwithstanding s. 921.0024 and effective for offenses committed on or after July 1, 2009,
a court may divert from the state correctional system an offender who would otherwise be
sentenced to a state facility by sentencing the offender to a nonstate prison sanction as provided
in subsection (2). An offender may be sentenced to a nonstate prison sanction if the offender
meets all of the following criteria:

(a) The offender’s primary offense is a felony of the third degree.

(b) The offender’s total sentence points score, as provided in s. 921.0024, is not more than 48
points, or the offender’s total sentence points score is 54 points and 6 of those points are for a
violation of probation, community control, or other community supervision, and do not involve a
new violation of law.

(c) The offender has not been convicted or previously convicted of a forcible felony as defined
in s. 776.08, but excluding any third degree felony violation under chapter 810.

(d) The offender’s primary offense does not require a minimum mandatory sentence.

(2) If the court elects to impose a sentence as provided in this section, the court shall sentence
the offender to a term of probation, community control, or community supervision with
mandatory participation in a prison diversion program of the Department of Corrections if such
program is funded and exists in the judicial circuit in which the offender is sentenced. The prison
diversion program shall be designed to meet the unique needs of each judicial circuit and of the
offender population of that circuit. The program may require residential, nonresidential, or day-
reporting requirements; substance abuse treatment; employment; restitution; academic or
vocational opportunities; or community service work.

(3) The court that sentences a defendant to a nonstate prison sanction pursuant to subsection (2)
shall make written findings that the defendant meets the criteria in subsection (1); and the
sentencing order must indicate that the offender was sentenced to the prison diversion program
pursuant to subsection (2). The court may order the offender to pay all or a portion of the costs
related to the prison diversion program if the court determines that the offender has the ability to

pay.



944.275 Gain-time.—

(1) The department is authorized to grant deductions from sentences in the form of gain-time in
order to encourage satisfactory prisoner behavior, to provide incentive for prisoners to participate
in productive activities, and to reward prisoners who perform outstanding deeds or services.
(2)(a) The department shall establish for each prisoner sentenced to a term of years a
“maximum sentence expiration date,” which shall be the date when the sentence or combined
sentences imposed on a prisoner will expire. In establishing this date, the department shall reduce
the total time to be served by any time lawfully credited.

(b) When a prisoner with an established maximum sentence expiration date is sentenced to an
additional term or terms without having been released from custody, the department shall extend
the maximum sentence expiration date by the length of time imposed in the new sentence or
sentences, less lawful credits.

(c) When an escaped prisoner or a parole violator is returned to the custody of the department,
the maximum sentence expiration date in effect when the escape occurred or the parole was
effective shall be extended by the amount of time the prisoner was not in custody plus the time
imposed in any new sentence or sentences, but reduced by any lawful credits.

(3)(a) The department shall also establish for each prisoner sentenced to a term of years a
“tentative release date” which shall be the date projected for the prisoner’s release from custody
by virtue of gain-time granted or forfeited as described in this section. The initial tentative
release date shall be determined by deducting basic gain-time granted from the maximum
sentence expiration date. Other gain-time shall be applied when granted or restored to make the
tentative release date proportionately earlier; and forfeitures of gain-time, when ordered, shall be
applied to make the tentative release date proportionately later.

(b) When an initial tentative release date is reestablished because of additional sentences
imposed before the prisoner has completely served all prior sentences, any gain-time granted
during service of a prior sentence and not forfeited shall be applied.

(c) The tentative release date may not be later than the maximum sentence expiration date.
(4)(a) As ameans of encouraging satisfactory behavior, the department shall grant basic gain-
time at the rate of 10 days for each month of each sentence imposed on a prisoner, subject to the
following:

1. Portions of any sentences to be served concurrently shall be treated as a single sentence
when determining basic gain-time.

2. Basic gain-time for a partial month shall be prorated on the basis of a 30-day month.

3. When a prisoner receives a new maximum sentence expiration date because of additional
sentences imposed, basic gain-time shall be granted for the amount of time the maximum
sentence expiration date was extended.

(b) For each month in which an inmate works diligently, participates in training, uses time
constructively, or otherwise engages in positive activities, the department may grant incentive
gain-time in accordance with this paragraph. The rate of incentive gain-time in effect on the date
the inmate committed the offense which resulted in his or her incarceration shall be the inmate’s
rate of eligibility to earn incentive gain-time throughout the period of incarceration and shall not
be altered by a subsequent change in the severity level of the offense for which the inmate was
sentenced.

1. For sentences imposed for offenses committed prior to January 1, 1994, up to 20 days of
incentive gain-time may be granted. If granted, such gain-time shall be credited and applied
monthly.



2. For sentences imposed for offenses committed on or after January 1, 1994, and before
October 1, 1995:

a. For offenses ranked in offense severity levels 1 through 7, under former s. 921.0012 or
former s. 921.0013, up to 25 days of incentive gain-time may be granted. If granted, such gain-
time shall be credited and applied monthly.

b. For offenses ranked in offense severity levels 8, 9, and 10, under former s. 921.0012 or
former s. 921.0013, up to 20 days of incentive gain-time may be granted. If granted, such gain-
time shall be credited and applied monthly.

3. For sentences imposed for offenses committed on or after October 1, 1995, the department
may grant up to 10 days per month of incentive gain-time, except that no prisoner is eligible to
earn any type of gain-time in an amount that would cause a sentence to expire, end, or terminate,
or that would result in a prisoner’s release, prior to serving a minimum of 85 percent of the
sentence imposed. For purposes of this subparagraph, credits awarded by the court for time
physically incarcerated shall be credited toward satisfaction of 85 percent of the sentence
imposed. Except as provided by this section, a prisoner shall not accumulate further gain-time
awards at any point when the tentative release date is the same as that date at which the prisoner
will have served 85 percent of the sentence imposed. State prisoners sentenced to life
imprisonment shall be incarcerated for the rest of their natural lives, unless granted pardon or
clemency.

(c) An inmate who performs some outstanding deed, such as saving a life or assisting in
recapturing an escaped inmate, or who in some manner performs an outstanding service that
would merit the granting of additional deductions from the term of his or her sentence may be
granted meritorious gain-time of from 1 to 60 days.

(d) Notwithstanding subparagraphs (b)1. and 2., the education program manager shall
recommend, and the Department of Corrections may grant, a one-time award of 60 additional
days of incentive gain-time to an inmate who is otherwise eligible and who successfully
completes requirements for and is awarded a high school equivalency diploma or vocational
certificate. Under no circumstances may an inmate receive more than 60 days for educational
attainment pursuant to this section.

(e) Notwithstanding subparagraph (b)3., for sentences imposed for offenses committed on or
after October 1, 2014, the department may not grant incentive gain-time if the offense is a
violation of s. 782.04(1)(a)2.c.; s. 787.01(3)(a)2. or 3.; s. 787.02(3)(a)2. or 3.; s. 794.011,
excluding s. 794.011(10); s. 800.04; s. 825.1025; or s. 847.0135(5).

(5) When a prisoner is found guilty of an infraction of the laws of this state or the rules of the
department, gain-time may be forfeited according to law.

(6)(a) Basic gain-time under this section shall be computed on and applied to all sentences
imposed for offenses committed on or after July 1, 1978, and before January 1, 1994.

(b) All incentive and meritorious gain-time is granted according to this section.

(c) All additional gain-time previously awarded under former subsections (2) and (3) and all
forfeitures ordered prior to the effective date of the act that created this section shall remain in
effect and be applied in establishing an initial tentative release date.

(7) The department shall adopt rules to implement the granting, forfeiture, restoration, and
deletion of gain-time.



948.01 When court may place defendant on probation or into community control.—

(1) Any state court having original jurisdiction of criminal actions may at a time to be
determined by the court, with or without an adjudication of the guilt of the defendant, hear and
determine the question of the probation of a defendant in a criminal case, except for an offense
punishable by death, who has been found guilty by the verdict of a jury, has entered a plea of
guilty or a plea of nolo contendere, or has been found guilty by the court trying the case without
a jury.

(a) If the court places the defendant on probation or into community control for a felony, the
department shall provide immediate supervision by an officer employed in compliance with the
minimum qualifications for officers as provided in s. 943.13. A private entity may not provide
probationary or supervision services to felony or misdemeanor offenders sentenced or placed on
probation or other supervision by the circuit court.

(b) The department, in consultation with the Office of the State Courts Administrator, shall
develop and disseminate to the courts uniform order of supervision forms by July 1 of each year
or as necessary. The courts shall use the uniform order of supervision forms provided by the
department for all persons placed on community supervision.

(2) [Ifitappears to the court upon a hearing of the matter that the defendant is not likely again
to engage in a criminal course of conduct and that the ends of justice and the welfare of society
do not require that the defendant presently suffer the penalty imposed by law, the court, in its
discretion, may either adjudge the defendant to be guilty or stay and withhold the adjudication of
guilt. In either case, the court shall stay and withhold the imposition of sentence upon the
defendant and shall place a felony defendant upon probation. If the defendant is found guilty of a
nonfelony offense as the result of a trial or entry of a plea of guilty or nolo contendere, regardless
of whether adjudication is withheld, the court may place the defendant on probation. In addition
to court costs and fees and notwithstanding any law to the contrary, the court may impose a fine
authorized by law if the offender is a nonfelony offender who is not placed on probation.
However, a defendant who is placed on probation for a misdemeanor may not be placed under
the supervision of the department unless the circuit court was the court of original jurisdiction.
(3) If, after considering the provisions of subsection (2) and the offender’s prior record or the
seriousness of the offense, it appears to the court in the case of a felony disposition that probation
is an unsuitable dispositional alternative to imprisonment, the court may place the offender in a
community control program as provided in s. 948.10. Or, in a case of prior disposition of a
felony commitment, upon motion of the offender or the department or upon its own motion, the
court may, within the period of its retained jurisdiction following commitment, suspend the
further execution of the disposition and place the offender in a community control program upon
such terms as the court may require. The court may consult with a local offender advisory
council pursuant to s. 948.90 with respect to the placement of an offender into community
control. Not later than 3 working days before the hearing on the motion, the department shall
forward to the court all relevant material on the offender’s progress while in custody. If this
sentencing alternative to incarceration is utilized, the court shall:

(a) Determine what community-based sanctions will be imposed in the community control
plan. Community-based sanctions may include, but are not limited to, rehabilitative restitution in
money or in kind, curfew, revocation or suspension of the driver license, community service,
deprivation of nonessential activities or privileges, or other appropriate restraints on the
offender’s liberty.



(b) After appropriate sanctions for the offense are determined, develop, approve, and order a
plan of community control which contains rules, requirements, conditions, and programs that are
designed to encourage noncriminal functional behavior and promote the rehabilitation of the
offender and the protection of the community. If the offense was a controlled substance
violation, the conditions shall include a requirement that the offender submit to random
substance abuse testing intermittently throughout the term of supervision, upon the direction of
the correctional probation officer as defined in s. 943.10(3).

(4) The sanctions imposed by order of the court shall be commensurate with the seriousness of
the offense. When community control or a program of public service is ordered by the court, the
duration of community control supervision or public service may not be longer than the sentence
that could have been imposed if the offender had been committed for the offense or a period not
to exceed 2 years, whichever is less. When restitution or public service is ordered by the court,
the amount of restitution or public service may not be greater than an amount which the offender
could reasonably be expected to pay or perform.

(5) The imposition of sentence may not be suspended and the defendant thereupon placed on
probation or into community control unless the defendant is placed under the custody of the
department or another public or private entity. A private entity may not provide probationary or
supervision services to felony or misdemeanor offenders sentenced or placed on probation or
other supervision by the circuit court.

(6) When the court, under any of the foregoing subsections, places a defendant on probation or
into community control, it may specify that the defendant serve all or part of the probationary or
community control period in a community residential or nonresidential facility under the
jurisdiction of the Department of Corrections or the Department of Children and Families or any
public or private entity providing such services, and it shall require the payment prescribed in s.
948.09.

(7)(a) Notwithstanding s. 921.0024 and effective for offenses committed on or after July 1,
2009, the sentencing court may place the defendant into a postadjudicatory treatment-based drug
court program if the defendant’s Criminal Punishment Code scoresheet total sentence points
under s. 921.0024 are 60 points or fewer, the offense is a nonviolent felony, the defendant is
amenable to substance abuse treatment, and the defendant otherwise qualifies under s.
397.334(3). The satisfactory completion of the program shall be a condition of the defendant’s
probation or community control. As used in this subsection, the term “nonviolent felony” means
a third degree felony violation under chapter 810 or any other felony offense that is not a forcible
felony as defined in s. 776.08.

(b) The defendant must be fully advised of the purpose of the program, and the defendant must
agree to enter the program. The original sentencing court shall relinquish jurisdiction of the
defendant’s case to the postadjudicatory drug court program until the defendant is no longer
active in the program, the case is returned to the sentencing court due to the defendant’s
termination from the program for failure to comply with the terms thereof, or the defendant’s
sentence is completed.
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Senate staff was able to identify 108 mandatory minimum terms in Florida law. This
inventory excludes repeat offender sanctions. Mandatory minimum terms for
felonies range from 18 months to life imprisonment. Mandatory minimum terms for
misdemeanors range from S days to one year. Section 893.135, F.S., which punishes
drug trafficking, contains the most mandatory minimum terms (47) for felony
violations. Section 379.407, F.S., which punishes saltwater product violations,
contains the most mandatory minimum terms (12) for misdemeanor violations.

INVENTORY OF FLORIDA’S MANDATORY MINIMUM TERMS

Driving under the influence; various offenses (ss.
316.027 and 316.193).
Four mandatory minimum terms.

4 yeai‘s, 2 yeafs,' not less
than 30 days, not less than
10 days

Fleeing or eluding; various offenses (s. 316.1935).
Two mandatory minimum terms.

3 years

Boating under the influence; various offenses (s.
327.35).
Two mandatory minimum terms.

Not less than 30 days, not
less than 10 days

Saltwater product violations; various offenses (s.
379.407).
Twelve mandatory minimum terms.

1 year, 6 months

Phosphogypsum management violation (s.
403.4154).
One mandatory minimum term.

S years

Unlawfully practicing health care profession;
various offenses (s. 456.065).
Three mandatory minimum terms.

1 year, 30 days

Unlawfully selling, etc., horse meat (s. 500.451).
One mandatory minimum term.

1 year

Unlawfully acting as insurer; various offenses (s.
624.401).
Three mandatory minimum terms.

2 years, 18 months, 1 year

Domestic violence offender intentionally causes
bodily harm (s. 741.283).
One mandatory minimum term.

5 days (unless court
imposes prison sentence)

“10-20-Life” (s. 775.087).
Eight mandatory minimum terms.

Not less than 25 years and
not more than life, 20
years, 15 years, 10 years,
3 years

Murder or attempted murder of law enforcement
officer (s. 782.065).
One mandatory minimum term.

Life




Assault or battery on law enforcement officer or
other specified persons (s. 784.07).
Four mandatory minimum terms.

8 years, 5 years, 3 years

Aggravated assault or aggravated battery upon
person 65 years of age or older (s. 784.08).
One mandatory minimum term.

3 years

Possession of a firearm, etc., by a violent career
criminal (s. 790.235).
One mandatory minimum term.

15 years

Deriving support from proceeds of prostitution;
third or subsequent violation (s. 796.05).
One mandatory minimum term.

10 years

Prostitution-related offenses; second or
subsequent violation (s. 796.07).
One mandatory minimum term.

10 days

Fraud; motor vehicle crash offenses (s. 8§17.234).
Two mandatory minimum terms.

2 years

Criminal use of personal ID information; various
offenses (s. 817.568).
Six mandatory minimum terms.

10 years, 5 years, 3 years

Animal cruelty (death, etc.); second or subsequent 6 months
violation (s. 828.12). '

One mandatory minimum term.

Unlawful killing, etc., of horse or cattle (s. 1 year

828.125).
Two mandatory minimum terms.

Intentionally defective workmanship; defense or
war materials (s. 876.39).
One mandatory minimum term.

Not less than 1 year in
state prison (effectively,
more than one year)

Sale, etc., of specified controlled substances
within 1,000 feet of real property of K-12 school

and other places (s. 893.13).
One mandatory minimum term.

3 years

Manufacturing methamphetamine/phencyclidine;
various offenses (child present) (s. 893.13).
Two mandatory minimum terms.

10 calendar years, 5
calendar years

Drug trafficking; various offenses (s. 893.135).
F dat ini t

Life, 25 years, 15 years, 7
3




Room: LL 37
Caption: Senate Criminal Justice Committee

CourtSmart Tag Report

Case No.:
Judge:

Type:

Started: 1/19/2016 1:36:27 PM

Ends:

2:03:36 PM
2:04:14 PM
2:06:42 PM
2:08:17 PM
2:08:40 PM
2:11:09 PM
2:14:04 PM
2:14:47 PM
2:18:05 PM
2:24:31 PM
2:25:10 PM
2:45:42 PM
2:46:13 PM
2:50:31 PM
2:53:11 PM
2:55:01 PM
2:55:36 PM
2:57:12 PM
2:58:25 PM
2:59:39 PM

3:02:10 PM
3:02:59 PM

3:05:30 PM
3:06:05 PM
3:06:53 PM

3:08:06 PM
3:08:48 PM
3:10:27 PM
3:17:32 PM
3:20:36 PM
3:22:06 PM
3:23:13 PM
3:23:45 PM
3:24:50 PM
3:26:06 PM

1/19/2016 3:30:34 PM

Length: 01:54:08

Meeting called to order, Roll call

Tab 1 Workshop - Discussion and testimony on ideas for draft proposals relating to

Recognize Amanda Cannon to provide some background on the list of proposals.

Mike Erickson speaks on proposal 1a

Divert from Prison Certain Defendants Convicted of Simple Possession of Drugs

Senator Evers suggested that notes be made

Mike Erickson speaks on Amend Mandatory Minimum Sentencing Laws to Allow for the Sentencing Court
to Depart if Certain Criteria are Met

Senator Gibson asks question about repeat offenders.

Mike Erickson responds to question.

Senator Brandes asks a question of Mike Erickson about discretionary methods.

Mike responds to question.

Bill Cervone, State Attorney- 8th Circuit Court, speaks on

Senator Clemens makes a statement.

Senator Evers explains some of the terms.

Senator Brandes responds to Senator Evers comments.

Senator Gibson comments on judicial discretion.

Senator Bradley asks a question about leverage in a case.

Mr. Cervone responds to the question.

Stacey Scott, Public Defender, 8th Circuit.

Senator Gibson asks question about plea deal to Stacey Scott.

Stacey Scott reponds to Senator Gibson's question.

Senator Bradley speaks on question about Judges and plea barganing.

Senator Clemens talks about minimum manadatory sentencing.

Senator Brandes responds to Senator Clemens question.

Senator Bradley speaks on minimum manadatory sentencing.

Senator Joyner spoke on minimum manadatory sentencing.

Mike Erickson presents Proposal #2 Increase the Minimum Monetary Value for Prosecution for Theft
Stacey Scott speaks on proposal #2.

Mr. Cervone speaks on Proposal #2.

Senator Joyner speaks on Proposal #2.

Senator Gibson speaks on Proposal #2.

Senator Brandes speaks on Proposal #2.

Mike Erickson presents Proposal #9, Expand Earned-Time Opportunities by Allowing Nonviolent
Offenders to Serve Les

Stacey Scott likes the Proposal #9.

Mike Erickson presents on Proposal #5 - Create a Sentencing Commission to Advise the Governor and
Legislature on Offens

Senator Brandes speaks on Proposal #5

Senator Gibson asks a question on Proposal #5.

Mike Erickson presents Proposal #8 Require the Judge to Place Certain Nonviolent Felony Offenders into
Drug Treatme

Matthew Hasbrauck, Office of Economic and Demographic Research.

Stacey Scott speaks on Proposal #8.

Senator Bradley speaks on Proposal #8.

Mr. Cervone, State Attorney makes a comment on Proposal #8-serving their time.

Senator Bradley suggests gathering data

Senator Clemens speaks on pills

4 Decriminalize Minor Amounts of Marijuana

Mike presents Proposal #7-Restore Addiction Mitigator and Add a New Mitigator for Nonviolent Felonies
Senator Gibson asks question on specialized addiction.

Stacey Scott speaks on Proposal #7.



3:26:41 PM Mike Erickson presents Proposl| #6 - Allow Nonstate Prison Sanctions for Nonviolent Second Degree
Felonies

3:29:35 PM Senator Evers makes closing statements.

3:30:11 PM Meeting adjourned.
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