Fl ori da House of Representatives - 1997 HB 1067
By Representative Constantine

1 Abill to be entitled

2 An act relating to brownfields redevel opnent;

3 creating ss. 376.77-376.82, F.S., the

4 Brownfi el ds Redevel opnent Act of 1997;

5 providing legislative intent; providing

6 definitions; providing duties of a |oca

7 governnment that designates a brownfield area

8 for rehabilitation; providing for notice to the
9 Departnent of Environnental Protection

10 providing for public hearings; providing

11 requi renments for such designation; providing
12 responsibilities of persons eligible for

13 brownfield rehabilitation; requiring approval
14 of a Corrective Action Rehabilitati on Schedul e;
15 providing requirenents for contractors and site
16 assessnent and cl eanup activities; requiring
17 approval of site assessnents, renedial action
18 reports, and conpleted tasks, with certain

19 exceptions; providing consequences of failure
20 to conply with a rehabilitation agreenent;
21 speci fying the factors and criteria to be used
22 in directing and supervising rehabilitation of
23 brownfield sites; providing for issuance of a
24 "No Further Action Order"; providing that
25 source renoval may be required under certain
26 condi tions; providing requirenents for
27 participation in brownfield rehabilitation
28 providing liability protection for persons who
29 successfully conpl ete an approved
30 rehabilitation schedul e; providing requirenents
31 for issuance of a letter evidencing conpletion
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of rehabilitation; authorizing negotiation with
the United States Environnmental Protection
Agency regardi ng enforcenent; providing

condi tions under which further renedial action
may be required; providing liability protection
for certain financial institutions; providing
an effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Section 376.77, Florida Statutes, is
created to read

376.77 Short title.--Sections 376.77-376.82 nay be
cited as the "Brownfiel ds Redevel opnent Act of 1997."

Section 2. Section 376.78, Florida Statutes, is
created to read

376.78 Legislative intent.--The Legislature finds and

decl ares the foll ow ng:

(1) The reduction of public health and environnental

hazards on existing comrercial and industrial sites is vital

to their use and reuse as sources of enploynent and for

housi ng, recreation, and open-space areas. The productive

reuse of land is an inportant conponent of sound | and-use

policy that will help prevent the needl ess devel opnent of

prime farm and, open-space areas, and natural areas, and

reduce public costs for installing new water, sewer, and

hi ghway i nfrastructure.

(2) The abandonnent or underuse of brownfield sites

also results in the inefficient use of public facilities and

services, as well as land and other natural resources; extends

conditions of blight in local communities; and contributes to
2
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concerns about environnental equity and the distribution of

environnental risks across popul ati on groups.

(3) Incentives should be put in place to encourage

responsi ble persons to voluntarily devel op and i npl enent

cl eanup plans without the use of taxpayer funds or the need

for adversarial enforcenent actions by state and | oca

governnents which frequently serve to delay cl eanups and

i ncrease their cost.

(4) Environnental and public health hazards cannot be

el i m nated without clear, predictable renediation standards

whi ch provide for the protection of the environnment and public
heal t h.
(5) deanup plans should be based on the actual risk

that contamination on a site may pose to the environnment and

public health, taking into account its current and future use

and the degree to which contanination can spread off site and

expose the public or the environnment to risk.

(6) Cooperation anpng federal, state, and | oca

agenci es, local conmunity devel opnent organi zations, current

owners, and prospective purchasers of brownfield sites is

required to acconplish tinely cleanup activities and the

redevel opnent or reuse of brownfield sites.

Section 3. Section 376.79, Florida Statutes, is
created to read

376.79 Definitions.--As used in ss. 376.77-376. 82,
unl ess the context otherw se indicates:

(1) "Brownfield sites" neans generally commercial or

i ndustrial properties where expansion or potential

redevel opnent is conplicated by actual or perceived

envi ronnental contam nati on

3
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(2) "Brownfield area" neans a contiguous area of

several brownfield sites, sone of which may not be

contam nat ed, and whi ch has been designated by a | oca

governnment by resolution. Such areas nmay include all or

portions of community redevel opnent areas, enpowernent zones,

enterprise comunities, other such designated economcally

deprived comunities and areas, and brownfield pilot projects

designated by the United States Environnental Protection

Agency.
(3) "Departnent" neans the Departnent of Environnental

Protection.
(4) "Person" neans any individual, partner, joint

venture, or corporation; any group of the foregoing, organized

or united for a business purpose; or any governnental entity.
Section 4. Section 376.80, Florida Statutes, is
created to read

376.80 Brownfield program adnini stration process. --

(1) A local government with jurisdiction over a

brownfield area nust notify the departnent of its decision to

designate a brownfield area for rehabilitation for the

pur poses of ss. 376.77-376.82. The notification nust include

a resolution by the |ocal governnent body to which is attached

a detailed map adequate to clearly delineate exactly which

parcels are to be included in the browfield area or

alternatively, a less detail ed map acconpani ed by a detail ed

| egal description of the brownfield area. |If a property owner

within the area proposed for designation by the | ocal

governnment requests in witing to have his or her property

renoved fromthe proposed designation, the | ocal governnent

shal |l grant the request.

4
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(2) |If a local government proposes to designate a

brownfield area that is outside of comunity redevel opnent

areas, enpowernent zones, ent erprise communi ties, or

brownfield pilot project areas designated by the United States

Envi ronnental Protection Agency, the |ocal governnment nust

conduct at |least one public hearing in the area to be

desi gnated to provide an opportunity for public input on the

size of the area, the objectives for rehabilitation, job

opportunities and economni c devel opnents anti ci pat ed,

nei ghbor hood residents' considerations, and other |oca

concerns. Notice of the public hearing nmust be nade in a

newspaper of general circulation in the area and such notice

nmust be at least 6 inches square in size, nust be in ethnic

newspapers or |local community bulletins, nmust be posted in the

affected area, and nust be announced at a schedul ed neeting of

the | ocal governing body prior to the actual public hearing.

In determining the areas to be designated, the |oca

gover nnent nust consi der

(a) Whether the brownfield area has a reasonabl e

potential for econonic devel opnent activities.

(b) \Whether the proposed area to be designated

represents a reasonabl e, focused approach and is not overly

| arge i n geographi c coverage.

(c) \Whether the area has interest fromthe private

sector to participate in rehabilitation

(3) The local governnment nust notify the departnent of

t he agency or person who will be responsible for the

coordination of local private actions to rehabilitate the

brownfield area.

(4) The party eligible for brownfield rehabilitation

nmust provide a Corrective Action Rehabilitation Schedule to
5
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t he departnent or the approved local pollution control program

for approval .

(5) The eligible party nust submit docunentation to

t he departnent or approved |local pollution control program

that the contractor perfornming site rehabilitation activities

is a certified professional engineer or a certified geol ogi st

who neets all the certification and |icensure requirenents

i nposed by law, and has subnmitted and obtai ned approval of its

conpr ehensi ve qual ity assurance plan prepared under the

departnent's rul es.

(6) Site assessnent and cleanup activities nust be

consistent with state and federal |aws and rul es and nust be

consistent with the departnent's risk-based corrective action

rul es and gui del i nes.

(7) Al site assessnent and renedial action reports

nmust be subnmitted to and approved by the departnment or the

approved local pollution control program The departnent or

approved |l ocal pollution control program shall approve, deny,

or approve with nodifications site assessnents and renedi al

action reports within 30 days after their receipt.

(8) The departnent or the approved | ocal pollution

control program shall approve, deny, or approve with

nodi fications all conpl eted cl eanup phases or tasks within 30

days after being notified of their conpletion

(9) Failure by the departnent or approved | oca

pollution control programto neet the provisions of subsection

(7) or subsection (8) shall constitute approval of the

assessnent, report, phase, or task, and the eligible party may

proceed with site rehabilitation

(10) During the cleanup process, an eligible party nay

proceed from one phase or task of cleanup to the next prior to
6
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obt ai ni ng approval of the technical docunent for the next

phase or task of cleanup. However, the eligible party will be

required to conplete any additional tasks identified by the

departnent or local pollution control program found during the

reviews provided for by subsections (7) and (8).

(11) Exceptions to the provisions of subsections (7),

(8), and (10) include requests for "No Further Action,"

"Monitoring Only Proposals,” and feasibility studi es which

nust be approved prior to inplenentation. The departnent or

| ocal pollution control programshall review and approve,

deny, or approve with nodifications these requests within 60

days after their receipt. Failure by the departnent or

approved |local pollution control programto neet the

provi sions of this subsection shall constitute approval of the

request.
(12) If the person responsible for browfield site

rehabilitation fails to conply with the browfield site

rehabilitation agreenent, the departnent shall allow 90 days

for such person to return to conpliance with the provision at

i ssue or to negotiate a nodification to the brownfield site

rehabilitation agreenent with the departnent for good cause

shown. |If the project is not returned to conpliance with the

brownfield site rehabilitation agreenent and a nodification

cannot be negotiated, the provisions of s. 376.82 shall be

r evoked.
(13) The departnent is authorized and encouraged to

enter into del egation agreenents with local pollution control

prograns to administer the brownfield programwithin their

jurisdiction, thereby maxim zing the integration of this

process with the other | ocal devel opnent processes needed to

facilitate redevel opnent of a brownfield area.
7
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1 Section 5. Section 376.81, Florida Statutes, is

2| created to read

3 376.81 Brownfield sites and browmfield area

4 | contam nation cleanup criteria.--

5 (1) The departnent and | ocal governnents with

6 | del egat ed departnent responsibilities shall utilize the

7] following factors and criteria in directing and supervi sing

8 | the cleanup and rehabilitation of brownfield sites and

9| browmnfield areas contaninated with substances regul ated by the
10 | depart nent:

11 (a) The current exposure and potential risk of

12 | exposure to humans and the environnent, including nultiple

13 | pat hways of exposure.

14 (b) The point of conpliance shall be at the source of
15| the contanination. However, the departnent is authorized to
16 | tenporarily nove the point of conpliance to the boundary of
17 | the property, or to the edge of the plune when the plune is
18 | within the property boundary, while cl eanup, including cleanup
19 | through natural attenuation processes in conjunction with
20 | appropriate nonitoring, is proceeding. The departnent also is
21 | authorized, pursuant to criteria provided for in this section
22| to tenporarily extend the point of conpliance beyond the
23 | property boundary with appropriate nonitoring, if such
24 | extension is needed to facilitate natural attenuation or to
25| address the current conditions of the plune, provided hunan
26 | health, public safety, and the environnment are adequately
27 | protected. Tenporary extension of the point of conpliance
28 | beyond the property boundary, as provided in this paragraph
29 | shall include notice to |ocal governnents and owners of any
30| property into which the point of conpliance is allowed to
31 | extend.
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(c) The cleanup goal shall be that all contam nated

brownfields sites and brownfield areas ultimately achi eve the

appl i cabl e cleanup target |levels provided in this section

However, the departnent is authorized to allow concentrations

of contanminants to tenporarily exceed the applicable cleanup

target |evels while cleanup, including cleanup through natura

attenuati on processes in conjunction with appropriate

nonitoring, is proceeding, provided human health, public

safety, and the environnent are adequately protected.

(d) Brownfield site and brownfield area rehabilitation

prograns may i nclude the use of institutional or engineering

controls to elimnate the potential exposure to contam nants

to humans or the environnent. Use of such controls nust be

preapproved by the departnent. When institutional or

engi neering controls are inplenented to control exposure, the

renoval of such controls nust have prior departnent approval

and nust be acconpani ed by the resunption of active cl eanup

or other approved controls, unless cleanup target |evels

pursuant to this section have been achi eved.

(e) The synergistic, antagonistic, and additive

effects of contam nants shall al so be consi dered when the

scientific data becone avail abl e.

(f) Individual site characteristics, which shal

include, but not be limted to, the current and projected use

of the affected groundwater and surface water in the vicinity

of the site, current and projected | and uses of the area

affected by the contanmi nation, the exposed popul ation, the

degree and extent of contam nation, the rate of contam nant

m gration, the apparent or potential rate of contani nant

degradati on through natural attenuation processes, the

9
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| ocation of the plune, and the potential for further migration

inrelation to site property boundari es.

(g) Applicable state water quality standards.

1. deanup target levels for each contaninant found in

groundwat er shall be the applicable state water quality

standards. Were such standards do not exist, the cleanup

target |levels for groundwater shall be based on the m ni mum

criteria specified in departnent rule. The departnent shal

consider the following, as appropriate, in establishing the

applicable minimumcriteria: calculations using a lifetine

cancer risk level of 1.0E-6; a hazard index of 1 or |ess; the

best achievable detection limt; the naturally occurring

background concentration; or nui sance, organol eptic, and

aest heti c consi derations.

2. \Wiere surface waters are exposed to contani nat ed

groundwat er, the cleanup target levels for the contaninants

shall be based on the surface water standards as established

by departnent rule. The point of neasuring conpliance with

the surface water standards shall be in the groundwater

i medi ately adj acent to the surface water body.

(h) The departnent may issue a "No Further Action

Order" based upon the degree to which the desired cl eanup

target |level is achievable and can be reasonably and

cost-effectively inplenented within avail abl e technol ogi es or

engi neering and institutional control strategies. Were a

state water quality standard is applicable, a deviation nmay

not result in the application of cleanup target |evels nore

stringent than said standard. |In deternining whether it is

appropriate to establish alternate cleanup target levels at a

site, the departnent may consider the effectiveness of source

renoval that has been conpleted at the site and the practica
10
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likelihood of: the use of lowyield or poor quality

groundwat er; the use of groundwater near narine surface water

bodi es; the current and projected use of the affected

groundwater in the vicinity of the site; or the use of

groundwater in the inmediate vicinity of the contanm nated

area, where it has been denpbnstrated that the groundwater

contam nation is not migrating away from such | ocali zed

source; provided human health, public safety, and the

envi ronnent are adequately protected.

(i) Appropriate cleanup target levels for soils.

1. In establishing soil cleanup target |evels for

hunman exposure to each contaminant found in soils fromthe

| and surface to 2 feet below | and surface, the departnent

shal |l consider the followi ng, as appropriate: calculations

using a lifetinme cancer risk level of 1.0E-6; a hazard index

of 1 or less; the best achievable detection limt; or the

naturally occurring background concentration

2. Leachability-based soil target |levels shall be

based on protection of the groundwater cleanup target |evels

or the alternate cleanup target |evels for groundwater

establ i shed pursuant to this paragraph, as appropriate.

Source renoval and other cost-effective alternatives that are

technol ogically feasible shall be considered in achieving the

| eachability soil target |evels established by the departnent.

The | eachability goals shall not be applicable if the

departnment deternines, based upon individual site

characteristics, that contaminants will not |each into the

groundwat er at |levels which pose a threat to hunan heal th,

public safety, and the environnent.

(2) The departnent shall require source renoval, if

warranted and cost-effective. Once source renoval at a site
11
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is conplete, the departnent shall reevaluate the site to

determ ne the degree of active cleanup needed to continue.

Further, the departnent shall determine if the reeval uated

site qualifies for nonitoring only or if no further action is

required to rehabilitate the site. |If additional site

rehabilitation is necessary to reach no-further-action status,

the departnment is encouraged to utilize natural attenuation

and nonitoring where site conditions warrant.

Section 6. Section 376.82, Florida Statutes, is
created to read

376.82 Eligibility criteria and liability
protection.--

(1) ELIGBILITY.--Any person who has not caused or
contributed to the contam nation of a browfield site after

July 1, 1997, shall be eligible to participate in the

brownfield rehabilitation programestablished in this act,

subj ect to the foll ow ng:

(a) Potential brownfield sites currently subject to

ongoi ng corrective action or enforcenent pursuant to federa
authority under the Solid Waste Di sposal Act, 42 U S. C s.
6901 et seq., as anended; the Conprehensive Environnental
Response Conpensation and Liability Act (CERCLA), 42 U S.C s.
9601 et seq., as anended; the Safe Drinking Water Act, 42

U S.C. ss. 300f-300i, as anended; or the Cean Water Act, 33
U S C ss. 1251-1387, as anended, are not eligible for
participation in a brownfield corrective acti on.

(b) Potential brownfield sites currently subject to

ongoi ng corrective action or enforcenent pursuant to state

authority established in this chapter or chapter 403,

i ncluding those sites currently subject to a pendi ng consent

12
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1| order with the state, are eligible for participation in a

2| brownfield corrective action, provided:

3 1. The proposed brownfield site will, imediately

4 | after cleanup or sooner, result in increased econonic

5] productivity at the site, including at a mninmumthe creation
6| of 10 new jobs, whether permanent or part tine, which are not
7 | associated with inplenentation of the browfield site

8| corrective action plan; and

9 2. The party is in good faith conpliance with the

10| ternms of the existing consent order or corrective action plan
11 ) or is responding to an enforcenent action as evidenced by a
12 | good faith determ nation issued by the departnent or an

13 | approved local pollution control program

14 (2) LIABILITY PROTECTI ON. - -

15 (a) Any person, including his or her successors and

16 | assigns, who subnmits a brownfield site Corrective Action

17 | Rehabilitation Schedule to the departnent or an approved | oca
18 | pollution control program which schedule is approved and

19 | i npl enented to successful conpletion, shall be relieved of
20| further liability for renediation of the site to the state and
21| to third parties and for liability in contribution to any
22 | other party who has or may incur cleanup liability for the
23 | brownfield site.
24 (b) This section shall not be construed as a
25| limtation on the right of a third party other than the state
26 | to pursue an action for damages to property or person
27 | however, such an action cannot conpel site rehabilitation in
28 | excess of that required in the approved Corrective Action
29 | Rehabilitation Schedul e or otherw se required by the
30 | departnent or approved | ocal pollution control program
31

13
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(c) This section shall not affect the ability or

authority to seek contribution fromany person who nmay have

liability with respect to the site and who did not receive

cleanup liability protection under this section

(d) The liability protection provided by this section

shal | becone effective upon the approval of a brownfield site

Corrective Action Rehabilitation Schedul e and shall renmain

ef fective, provided the person inplenments and conpl etes the

approved schedul e.

(e) Conpletion of the perfornance of the renedial

obligations at the brownfield site shall be evidenced by a

"Site Rehabilitation Conpletion" letter or a "No Further

Action" letter issued by the departnent or the approved | oca

pollution control program which letter shall include the

foll owi ng paragraph: "Based upon the information provided by

(property owner) concerning property |located at (address), it

is the opinion of the Florida Departnent of Environnental

Protection (substitute |ocal pollution control agency where

applicable) that (party) has successfully and satisfactorily

i npl emrented the approved brownfield site Corrective Action

Rehabi litati on Schedul e and, accordingly, no further action is

required to assure that this property, when used for the |and

use identified in the Corrective Action Rehabilitation

Schedul e, is protective of existing and proposed uses and does

not pose an unacceptable risk to hunan health or the

envi ronnent . "

(f) The Legislature recognizes its linmtations in

addressing cleanup liability under federal pollution contro

prograns. |n an effort to secure federal liability protection

for persons willing to undertake renedi ation responsibility at

a brownfield site or brownfield area, the departnent is
14
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directed to attenpt to negotiate a nenorandum of agreenent or

simlar docunent with the United States Environnental

Protecti on Agency, whereby the United States Environnental

Protecti on Agency agrees to forego enforcenent of federal

corrective action authority at brownfield sites or brownfield

areas whi ch have received a "Site Rehabilitati on Conpl eti on"

or "No Further Action" determ nation fromthe departnent or

t he approved | ocal pollution control programor are in the

process of inplenenting a Corrective Action Rehabilitation

Schedul e in accordance with this act.
(3) RECPENERS. -- Any person who conpl etes renedi ation
in conpliance with this act shall not be required to undertake

addi tional renedial actions unless the departnent denonstrates

any of the foll ow ng:

(a) That fraud was committed in denobnstrating site

conditions or conpletion of the Corrective Action
Rehabi litati on Schedul e.
(b) That new information confirnms the existence of an

area of previously unknown contam nati on which exceeds the

site-specific rehabilitation | evels established by the

departnment. This reopener shall not be construed to inpose

future renedial obligations when newy discovered risks or

contam nants at a site are the result of advancenents in

sci ence and technol ogy such as i nproved detection linits,

conpr ehensi on of synergistic effects of contanination, or the

listing of a new contam nant.

(c) That the renediation efforts failed to achieve the

cl eanup standards or protection |evels established by this

act .

(d) That the level of risk is increased beyond the

acceptable risk established in this act due to substanti al
15
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changes in exposure conditions, such as in a change in | and

use fromnonresidential use to residential use. Any person

who changes the |l and use of the brownfield site or brownfield

area, thus causing the level of risk to increase beyond the

acceptable risk level, may be required by the departnent or

approved | ocal pollution control programto undertake

addi ti onal renedi ati on neasures to assure that human heal th,

public safety, and the environment are protected to |l evels

consistent with this act.

(e) That a new rel ease occurs at the brownfield site

subsequent to a determination of eligibility for participation

in the brownfield programestablished in this act.
(4) ADDITIONAL LIABILITY PROTECTI ON FOR FI NANCI AL
| NSTI TUTI ONS. - -
(a) The Legislature declares that, in order to achieve

t he econonic redevel opnent and site rehabilitation of

brownfield sites and brownfield areas in accordance with this

act, it is inperative to encourage financing of real property

transactions involving brownfield site corrective action

pl ans. Accordingly, |enders, trustees, persona

representatives, or any other fiduciaries are entitled to the

liability protection established under subsection (2),

provi ded they have not caused or contributed to a rel ease of a

contam nant at the brownfield site or browfield area

(b) Lenders who hold indicia of ownership at a

brownfield site primarily to protect a security interest or

who own a brownfield site as a result of foreclosure of a

security interest who seek to sell, transfer, or otherw se

di vest the site by neans of sale at the earliest possible tine

shall not be liable for the rel ease or discharge of a

contam nant froma brownfield site; for the failure of a
16
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brownfield site owner to conplete the Corrective Action

Rehabilitati on Schedul e; or for future site rehabilitation

activities required pursuant to a reopener established under

subsection (3) where the | ender has not divested the borrower

of, or otherw se engaged in, decisionnaking control of the

site rehabilitation or site operations or undertaken

nmanagenent activities beyond those required to protect its

financial interest and where the | ender has not otherw se

caused or contributed to a release of a contam nant at the

brownfield site.
Section 7. This act shall take effect July 1, 1997.
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HOUSE SUMVARY

Creates the Brownfiel ds Redevel opnent Act of 1997.
Provides legislative intent and definitions. Provides
duties of a’local governnent that designates a brownfield
area for rehabilitation. Provides for notice to the
DeBartnent of Environnental Protection and provides for
public hearings. Provides requirenents for such
desi gnation. ~Provides re5ﬂons|blllt|es of persons
eligible for brownfield rehabilitation.,. Requires
approval of a Corrective Action Rehabilitation Schedul e.
Provi des requirenents for _contractors and site assessnent
and cleanup activities. Requires approval of site
assessnents, renedial action reports,. and conpleted
tasks, with certain_ exceptions, _Provides consequences of
failure to conPIy with a rehabilitation agreenent.
Specifies the factors and criteria to be Used in .
d!rectlng and supervising rehabilitation of brownfield
si tes. rovides for isstance of a "No Further Action
Order." Provides that source renoval may be required
under certain conditions. Provides requirenents for
art!c!Patlon in brownfield rehabilitation. Provides
iability protection for persons who successfully .
conpl ete” an approved rehabilitation schedule. Provides

requi rements tor issuance of a letter evidencing
cpnﬁletlon of rehabilitation. Authorizes negotiation
with the United States Environnmental Protection Agency
regardi ng enforcenent. Provides conditions under “which
further renedial action may be required, Provides
l[iability protection for certain financial institutions.
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