Fl ori da House of Representatives - 1997 CS/ CS/ HBs 1067 & 955

By the Conmittees on CGeneral CGovernnent Aggro riations,
Envi ronnmental Protection and Representatives nstanti ne,
Eggel l etion, Crow, Muirnman, Peaden, G eene and Putnam

1 A bill to be entitled

2 An act relating to brownfields redevel opnent

3 and environnmental protection; creating ss.

4 376.77-376.84, F.S., the Brownfields

5 Redevel opnent Act; providing | egislative

6 intent; providing definitions; providing duties
7 of a local governnment that designates a

8 brownfield for rehabilitati on and

9 redevel opnent; providing for notice to the

10 Departnent of Environnental Protection

11 providing for public hearings; providing

12 requi renents for such designation and

13 speci fying effect thereof; requiring

14 establ i shnent of an advisory committ ee;

15 providing for a browmnfield site rehabilitation
16 agreenent and providing requirenents with

17 respect thereto; providing requirenents for

18 contractors perforning site rehabilitation and
19 for professional engineers and geol ogi sts;
20 provi di ng consequences of failure to conply
21 with a rehabilitation agreenent; authorizing
22 the departnent to enter into del egation
23 agreenents with local pollution contro
24 prograns; providing requirenents for |oca
25 pol lution control prograns; encouraging state
26 and | ocal governnents to offer redevel opnent
27 i ncentives; specifying financial, |ocal
28 regul atory, and techni cal assistance incentives
29 that nay be included; creating a brownfield
30 r edevel opnent bonus refund program providing
31 for refunds fromthe Econoni c Devel opnent
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1 I ncentive Account to certain qualified target
2 i ndustry busi nesses for jobs created in a

3 brownfield; providing criteria for

4 partici pation; providing procedures and

5 requi renments for paynent of refunds; providing
6 penalties; providing for adninistration

7 anending s. 288.095, F.S., to conform

8 directing the departnent to establish by rule
9 criteria for deternining the tasks that

10 conprise a rehabilitation programand the |evel
11 at which tasks and prograns nay be deened

12 conpl eted; providing requirenents for such

13 criteria; providing that source renoval may be
14 requi red under certain conditions; providing
15 eligibility requirenments for participation in
16 brownfield rehabilitation; providing liability
17 protection for persons who successfully

18 conplete a rehabilitation agreenent; providing
19 requi rements for issuance of a "no further

20 action" letter evidencing conpletion of

21 rehabilitation; authorizing negotiation with
22 the United States Environnmental Protection

23 Agency regarding enforcenent; providing certain
24 liability protection for state and | oca

25 governnments and for certain nonprofit |and

26 conservation corporations; providing conditions
27 under which further rehabilitation nay be

28 required; providing liability protection for
29 certain |l enders; specifying violations and

30 providi ng penalties; requiring an annua

31 report; providing for the award of grants to

2
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certain pilot projects; anmending s. 376.3071
F.S.; revising application deadlines for

cl eanup rei nbursenment fromthe Inland
Protection Trust Fund; providing for audits by
the Conptroller; revising eligibility criteria
relating to the petrol eum cl eanup participation
program anending s. 376.30711, F.S.; providing
for conpetitive bidding for certain site
rehabilitation; amending s. 376.3072, F.S.

speci fying the process for applying certain
suppl enent al deducti bl es under the Florida
Petroleum Liability and Restoration |nsurance
Program providing an effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Section 376.77, Florida Statutes, is
created to read

376.77 Short title.--Sections 376.77-376.84 nay be
cited as the "Brownfiel ds Redevel opnent Act."

Section 2. Section 376.78, Florida Statutes, is
created to read

376.78 Legislative intent.--The Legislature finds and

decl ares the foll ow ng:

(1) The reduction of public health and environnental

hazards on existing comrercial and industrial sites is vital

to their use and reuse as sources of enpl oynent, housing,

recreation, and open-space areas. The productive reuse of

land is an inportant conponent of sound | and-use policy that

will help prevent the premature devel opnent of prine farm and,

3
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1| open-space areas, and natural areas, and reduce public costs

2| for installing new water, sewer, and highway i nfrastructure.

3 (2) The abandonnent or underuse of brownfield sites

4] also results in the inefficient use of public facilities and

5| services, as well as |and and ot her natural resources; extends
6| conditions of blight in local communities; and contributes to
7 | concerns about environnental equity and the distribution of

8 | environnental risks across popul ati on groups.

9 (3) Incentives should be put in place to encourage

10 | responsi bl e persons to voluntarily devel op and i npl enent

11 | cl eanup plans without the use of taxpayer funds or the need

12 | for enforcenent actions by state and | ocal governnents.

13 (4) Environnental and public health hazards cannot be
14 | elimnated without clear, predictable renedi ati on standards

15| that provide for the protection of the environnent and public
16 | heal t h.

17 (5) Site rehabilitation should be based on the actua

18 | risk that contanmination may pose to the environment and public
19| health, taking into account current and future use and the

20 | degree to which contanination may spread and expose the public
21| or the environnent to risk.

22 (6) Environnental justice considerations, which

23| include but are not limted to the inpact of environnentally
24 | hazardous sites on nminority and | owincone comunities and the
25| fair treatnent of all people, relating to the redevel opnent of
26 | hazardous sites should be inherent in nmeaningful public

27 | participation elenents of a brownfields redevel opnent program
28 (7) Cooperation anpng federal, state, and | oca

29 | agencies, local conmunity devel opnent organi zations, current
30 | owners, and prospective purchasers of brownfield sites is

31
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required to acconplish tinely cleanup activities and the

redevel opnent or reuse of brownfield sites.

Section 3. Section 376.79, Florida Statutes, is
created to read

376.79 Definitions.--As used in ss. 376.77-376. 84,
unl ess the context otherw se indicates:

(1) "Additive effects" neans a scientific principle

that the toxicity that occurs as a result of exposure is the

sumof the toxicities of the individual chemcals to which the

i ndi vidual is exposed.

(2) "Antagonistic effects" neans a scientific

principle that the toxicity that occurs as a result of

exposure is less than the sumof the toxicities of the

i ndi vidual chenmicals to which the individual is exposed.

(3) "Brownfield" or "brownfield site" neans a parce

or a contiguous area of one or nore parcels, which have been

desi gnated by | ocal governnent by resolution, that are

general |l y abandoned, idled, or underused industrial and

commerci al properties where expansi on or redevel opnent is

conplicated by actual or perceived environnental

contam nation. Such areas may include, but are not linited

to, portions of community redevel opnent areas, enterprise

zones, enpowernent zones, other such designated economcally

deprived comunities and areas, and United States

Envi ronnental Protection Agency designated brownfield pil ot

proj ects.
(4) "Contaminated site" neans any contiguous | and,

surface water, or groundwater areas that contain contaninants

that nmay be harnful to human health or the environnent.

(5) "Departnent" neans the Departnent of Environnental

Pr ot ecti on.
5
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(6) "Engineering controls" nmeans nodifications to a

site to reduce or elimnate the potential for exposure to

contam nants. Such nodifications may include, but are not

limted to, physical or hydraulic control neasures, capping,

poi nt of use treatnents, or slurry walls.

(7) "lInstitutional controls" nmeans the restriction on

use or access to a site to elimnate or nininize exposure to

contam nants. Such restrictions nmay include, but are not

l[imted to, deed restrictions, use restrictions, or

restrictive zoning.

(8) "Local pollution control program neans a | oca

pollution control programthat has received del egat ed

authority fromthe Departnent of Environmental Protection
under s. 403.182.
(9) "Natural attenuation" neans the verifiable

reduction of contam nants through natural processes, which nmay

i ncl ude diffusion, dispersion, absorption, and bi odegradation

(10) "Person responsible for brownfield site

rehabilitation" neans the individual or entity that is

desi gnhated by the local governnent in its resolution

establishing a brownfield to enter into the browfield site

rehabilitation agreenent with the departnent.

(11) "Person" neans any individual, partner, joint

venture, or corporation; any group of the foregoing, organized

or united for a business purpose; or any governnental entity.

(12) "Site rehabilitation" nmeans the assessnent of

site contam nati on and the renedi ati on activities that reduce

the levels of contaminants at a site through accepted

treatnent nethods to neet the cleanup target |evels

established for that site.

6
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(13) "Source renoval" neans the renoval of free

product or contam nants fromsoil that has been contani nated

to the extent that | eaching to groundwater has or is

occurri ng.
(14) "Synergistic effects" neans a scientific

principle that the toxicity that occurs as a result of

exposure is nore than the sumof the toxicities of the

i ndi vidual chenmicals to which the individual is exposed.
Section 4. Section 376.80, Florida Statutes, is
created to read

376.80 Brownfield program adninistration process. --

(1) A local government with jurisdiction over a

brownfield nust notify the departnent of its decision to

designate a brownfield for rehabilitation for the purposes of

ss. 376.77-376.84. The notification nust include a resol ution

by the | ocal governnent body to which is attached a nap

adequate to clearly delineate exactly which parcels are to be

included in the brownfield or, alternatively, a |l ess detail ed

map acconpani ed by a detailed | egal description of the

brownfield. |f a property owner within the brownfield

proposed for designation by the |ocal governnent requests in

witing to have his or her property renpved fromthe proposed

desi gnation, the |Iocal governnent shall grant the request. For

nmuni ci palities, the governing body shall adopt the resol ution

in accordance with the procedures outlined in s. 166. 041,

except that the notice for the public hearings on the proposed

resol ution nust be in the formestablished in s.

166.041(3)(c)2. For counties, the governing body shall adopt

the resolution in accordance with the procedures outlined in

s. 125.66, except that the notice for the public hearings on

7
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t he proposed resolution shall be in the formestablished in s.
125.66(4) (b) 2.
(2) |If a local governnment proposes to designate a

brownfield that is outside conmunity redevel opnent areas,

enterprise zones, enpowernent zones, or brownfield pilot

project areas designated by the United States Environnental

Protecti on Agency, the |local governnent nust conduct at | east

one public hearing in the area to be designated to provide an

opportunity for public input on the size of the area, the

obj ectives for rehabilitation, job opportunities and econonic

devel opnents anti ci pated, nei ghborhood residents

consi derations, and other | ocal concerns. Notice of the

public hearing nust be nade in a newspaper of genera

circulation in the area and such notice nust be at | east 16

i nches square in size, nust be in ethnic newspapers or |oca

community bulletins, nust be posted in the affected area, and

nmust be announced at a schedul ed neeting of the |l oca

governi ng body prior to the actual public hearing. 1In

determning the brownfields to be designated, the |oca

gover nnent nust consi der

(a) Whether the brownfield has a reasonabl e potenti al

for econonic devel opnent activities.

(b) \Whether the proposed brownfield represents a

reasonably focused approach and is not overly large in

geogr aphi ¢ cover age.

(c) VWhether the brownfield has interest fromthe

private sector to participate in rehabilitation

(d) \Whether the brownfield contains parcels or parts

of parcels suitable for limted recreational open space or

cultural or historical preservation purposes.

8
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(3) A local governnent shall designate a brownfield

under the provisions of this act provided that:

(a) A person who owns or controls a proposed

brownfield site is requesting the designhati on and has agreed

to rehabilitate and redevel op the proposed brownfield site.

(b) The rehabilitation and redevel opnent of the

proposed brownfield site will result in econom c productivity

of the area along with the creation of new jobs which are not

associated with the inplenentation of the rehabilitation

agr eenent .
(c) The redevel opnent of the proposed brownfield site

is consistent with the | ocal conprehensive plan and is a

permttable use under the applicable |ocal |and devel opnent

regul ati ons.

(d) Notice of the proposed rehabilitation and

redevel opnent of the brownfield has been provided to adjacent

property owners and residents of the proposed brownfield and

t he person proposing the brownfield for designation has

afforded to those receiving notice the opportunity for

comments and suggesti ons about site rehabilitation. Notice

pursuant to this paragraph nust be nade in a newspaper of

general circulation in the area, nust be at |least 16 inches

square in size, and nust be posted in the affected area.

(e) The person proposing the brownfield for

desi gnati on has provi ded reasonabl e assurance that he or she

has sufficient financial resources to inplenent and conpl ete

the rehabilitation agreenent and devel opnent pl an

The designation of a brownfield and the identification of a

person responsible for brownfield site rehabilitation sinply

entitles the identified person to negotiate a brownfield site
9
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1| rehabilitation agreenent with the departnent or approved | oca
2| pollution control program

3 (4) The local governnent nmust at the tine of the

4 | adoption of the resolution notify the departnent of the entity
5|that it is designating as the person responsible for

6| browmnfield site rehabilitation. |f the agency or person who
7| will be responsible for the coordi nati on changes during the
8 | approval process specified in this section, the departnent or
9| the affected local pollution control programnust notify the
10 | affected | ocal governnent when the change occurs.

11 (5) Local governnents or persons responsible for

12 | rehabilitation of a brownfield nust establish an advisory

13| conmittee for the purpose of inproving public participation
14 | and receiving public conmrents on rehabilitation, renediation
15| and redevel opnent of the brownfield, future | and use, | ocal
16 | enpl oynent opportunities, comunity safety, and environnental
17 | justice. Such advisory comttee should include residents
18 | within or adjacent to the brownfield, businesses operating
19| within the brownfield, and others deened appropri ate.

20 (6) The person responsible for browfield site

21 | rehabilitation nust enter into a brownfield site

22 | rehabilitation agreenent with the departnent or an approved
23| local pollution control program The brownfield site

24 | rehabilitati on agreenent nust incl ude:

25 (a) A brownfield site rehabilitati on schedul e,

26 | including nilestones for conpletion of site rehabilitation
27 | tasks, submittal of technical reports, rehabilitation plans,
28 | and tineframes for the review of assessnents, reports,

29 | conpl eted cl eanup phases or tasks by the departnent or

30 | approved local pollution control program as agreed upon by the
31| parties to the agreenent.

10
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1 (b) A commitnent to conduct site rehabilitation

2| activities under the observation of professional engineers or

3| geol ogi sts who are registered in accordance with the

4 | requirenents of chapter 471 or chapter 492, respectively.

5] Subnmittals provided by the person responsible for brownfield

6| site rehabilitation nust be signed and seal ed by a

7 | professional engineer regi stered under chapter 471, or a

8 | professional geol ogi st regi stered under chapter 492,

9] certifying that the submttal and associ ated work conply with
10| the law and rul es of the departnent and those governing the
11 | profession. |n addition, upon conpletion of the approved
12 | renedial action, the departnent shall require a professiona
13 | engi neer registered under chapter 471 or a professiona
14 | geol ogi st regi stered under chapter 492 to certify that the
15| corrective action was, to the best of his or her know edge,
16 | conpleted in substantial confornance with the plans and
17 | specifications approved by the departnent.

18 (c) A commitnent to conduct site rehabilitation in

19 | accordance with an approved conprehensive quality assurance
20 | pl an under departnment rul es.

21 (d) A commitnent to conduct site rehabilitation

22| consistent with federal, state, and |ocal |aws consistent with
23| the brownfield contam nation cleanup criteria in s. 376.82,
24 | i ncl udi ng any applicable requirenments for risk-based

25| corrective action.

26 (e) A commitnent to secure access for the departnent
27 | or approved local pollution control programto all parcels

28| within the eligible brownfield for activities associated with
29 | site rehabilitation

30 (f) Oher provisions that the person responsible for
31| brownfield site rehabilitation and the departnent agree upon

11
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1| that are consistent with ss. 376.77-376.84 and that wll

2| inprove or enhance the brownfield site rehabilitation process.
3 (g) An agreenent to develop within 2 years an

4 | appropriate pollution prevention plan as detern ned by the

5] person responsible for brownfield site rehabilitation. Such
6 | plans may include inproved inventory or production controls

7 | and procedures for preventing a loss, spills, and | eaks of

8 | hazardous waste and materials, and include goals for the

9| reduction of releases of toxic naterials, and shall be

10| available to the public.

11 (h) A site plan that at a nmninumspecifies the size
12| of the brownfield, the types of uses proposed, a devel opnent
13 | conpletion date, and a list of capital inprovenents.

14 (i) An agreenent between the person responsible for

15 ]| site rehabilitation and the | ocal governnment with jurisdiction
16 | over the brownfield. Such agreenent shall contain terns for
17 | the redevel opnent of the brownfield.

18 (7) Failure by the departnent or approved | oca

19 | pollution control programto adhere to site rehabilitation

20 | agreenent nilestones as described in subsection (6) concerning
21| the review of assessnents, reports, conpleted cl eanup phases,
22 | or tasks shall constitute approval of the specific assessnent,
23 | report, phase, or task, and the eligible party may proceed

24 | with site rehabilitation. Exceptions to the provisions of

25| this subsection include requests for "no further action,”

26 I'nonitoring only proposals,” and feasibility studies, which

27 | must be approved prior to inplenentation.

28 (8) Any contractor performng site rehabilitation

29 | programtasks nust denonstrate to the departnent that the

30 | contractor:

31
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(a) Meets all certification and |icense requirenents

i mposed by | aw.

(b) Has obtained approval for the conprehensive

gual i ty-assurance plan prepared under departnment rul es.

(9) The contractor nust certify to the departnent that

t he contractor:

(a) Conplies with applicable OSHA regul ati ons.

(b) Maintains workers' conpensation insurance for al

enpl oyees as required by the Florida Wrkers' Conpensation

Law.

(c) Maintains conprehensive general liability and

conpr ehensi ve autonobile liability insurance with m ni num

limts of at least $1 nmillion per occurrence and $1 million

annual aggregate, sufficient to protect it fromclains for

damage for personal injury, including accidental death, as

well as clains for property danmage which may arise from

perfornmance of work under this program designhating the state

as an additional insured party.

(d) Maintains professional liability insurance of at
least $1 mllion per occurrence and $1 nmillion annua
aggr egat e.

(e) Has the capacity to performor directly supervise

the majority of the work at a site in accordance with s.
489.113(9).
(10) Any professional engi neer or geol ogi st providing

prof essional services relating to site rehabilitation program

tasks nmust carry professional liability insurance with a

coverage limt of at least $1 mllion

(11) During the cl eanup process, the person

responsible for browfield site rehabilitati on may proceed

fromone phase or task of cleanup to the next prior to
13
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1| obtai ning approval of the technical docunent for the next

2 | phase or task of cleanup. However, the person responsible for
3| browmnfield site rehabilitation will be required to conplete

4| any additional tasks identified by the departnent or |oca

5] pollution control program found during the revi ews provided

6| for by subsection (6). Exceptions to this subsection include
7| requests for "no further action," "nonitoring only proposals,"
8| and feasibility studies, which nmust be approved prior to

9| inplenentati on.

10 (12) If the person responsible for brownfield site

11| rehabilitation fails to conply with the brownfield site

12 | rehabilitati on agreenent, the departnent or approved | oca

13 | pollution control programshall allow 90 days for such person
14 ) to return to conpliance with the provision at issue or to

15 ]| negotiate a nodification to the browfield site rehabilitation
16 | agreenent for good cause shown. |If an inm nent hazard exists,
17 | the 90-day grace period shall not apply. If the project is not
18 | returned to conpliance with the brownfield site rehabilitation
19 | agreenent and a nodification cannot be negotiated, the

20| liability protection provisions of s. 376.83 are revoked.

21 (13) Any agreenent to extend the conpletion date of a
22 | site rehabilitation agreenent shall not be for a terml onger
23| than 180 days. One additional extension, not to exceed 180
24 | days, may be granted if deened appropriate by the departnent
25| or the local pollution control program

26 (14) The departnent is specifically authorized and

27 | encouraged to enter into del egation agreenents with | oca

28 | pollution control prograns approved under s. 403.182 to

29 | adnminister the brownfield programwithin their jurisdiction
30| thereby maxinizing the integration of this process with the
31| other | ocal devel opnent processes needed to facilitate

14
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redevel opnent of a brownfield. The departnent shall include

the foll owi ng requirenents when deternining whether a

del egation of all or a part of the brownfields programto a

| ocal pollution control programis appropriate under this

subsection. The local pollution control program nust:

(a) Have and maintain the adninistrative organi zati on

staff, and financial and other resources to effectively and

efficiently inplenent and enforce the statutory requirenents

of the del egated brownfields program and

(b) Apply chapter 120, as appropriate, to activities

and actions taken pursuant to the brownfields program

The local pollution control programshall not be del egat ed

authority to take action on or nake deci sions regardi ng any

brownfield where a potential conflict of interest exists. Any

del egation agreenent entered into pursuant to this subsection

shall contain such terns and conditions as necessary to ensure

the effective and efficient adm nistrati on and enforcenent of

the statutory requirenents of the brownfields program as

establi shed by the act and the rules and other criteria of the

departnment relative to the brownfiel ds program
Section 5. Section 376.81, Florida Statutes, is
created to read

376.81 Brownfield redevel opnent econom ¢

incentives.--1t is the intent of the Legislature that

brownfi el d redevel opnent activities be viewed as opportunities

to significantly inprove the utilization, general condition

and appearance of these sites. Different standards than those

in place for new devel opnent, as all owed under current state

and | ocal |aws, should be used to the fullest extent to

encour age the redevel opnent of a brownfield. State and | oca
15
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governnents are encouraged to offer redevel opnent incentives

for this purpose, as an ongoing public investnent in

infrastructure and services, to help elininate the public

heal th and environnental hazards, and to pronpte the creation

of jobs in these areas. Such incentives nay include

financial, regulatory, and technical assistance to persons and

busi nesses involved in the redevel opnent of the brownfield

pursuant to this act.

(1) Financial incentives and local incentives for

r edevel opnent may include, but not be linmted to:

(a) Tax increnent financing through community

redevel opnent agenci es pursuant to part |Il of chapter 163.

(b) Enterprise zone tax exenptions for businesses

pursuant to chapter 196 and chapter 290.

(c) Safe nei ghborhood i nprovenent districts as
provided in ss. 163.501-163.523.
(d) Waiver, reduction, or limtation by |ine of

busi ness with respect to occupational |icense taxes pursuant
to chapter 205.

(e) Tax exenption for historic properties as provided
ins. 196.1997.

(f) Residential electricity exenption of up to the

first 500 kilowatts of use may be exenpted fromthe mnunicipa

public service tax pursuant to s. 166. 231

(g) Mnority business enterprise prograns as provi ded
in s. 287.0943.

(h) Electric and gas tax exenption as provided in s.
166.231(6).

(i) Econonic devel opnent tax abatenent as provided in
s. 196.1995.

16
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(j) Gants, including community devel opnent bl ock

grants.
(k) Pledging of revenues to secure bonds.

(1) Lowinterest revolving |l oans and zero-interest

| oan pool s.
(m Local grant prograns for facade, storefront,

si gnage, and ot her busi ness i nprovenents.

(n) Governnental coordination of |oan prograns with

| enders, such as m crol oans, busi ness reserve fund | oans,

letter of credit enhancenents, gap financing, |and | ease and

subl ease | oans, and private equity.

(o) Paynent schedul es over tine for paynent of fees,

within criteria, and nmargi nal cost pricing.

(2) Regulatory incentives nmay include, but not be

limted to:
(a) Cities' absorption of devel opers' concurrency

needs.
(b) Devel opers' perfornmance of certain anal yses.

(c) Exenptions and | essening of state and | ocal review

requi rements.

(d) Water and sewer regulatory incentives.

(e) Waiver of transportation inpact fees and permt

f ees.

(f) Zoning incentives to reduce revi ew requirenents

for redevel opnent changes in use and occupancy; establishnent

of code criteria for specific uses; and institution of credits

for previous use within the area.

(g) Flexibility in parking standards and buffer zone

st andar ds.
(h) Environnental managenent through specific code

criteria and conditions allowed by current |aw
17
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(i) Maintenance standards and activities by ordinance

and ot herwi se, and increased security and crine prevention

neasures avail abl e through special assessnents.

(j) Traffic-cal mng neasures.

(k) Historic preservation ordi nances, |oan prograns,

and review and pernitting procedures.

(1) One-stop pernitting and streamnlined devel opnent

and permitting process.

(3) Technical assistance incentives may include, but

not be limted to:

(a) Expedited devel opnent applications.

(b) Formal and informal information on business

i ncentives and financial prograns.

(c) Site design assistance.

(d) Marketing and pronotion of projects or areas.

Section 6. Paragraphs (a), (b), and (d) of subsection
(3) of section 288.095, Florida Statutes, 1996 Supplenment, are
amended to read:

288. 095 Econonic Devel opnent Trust Fund. --

(3)(a) Contingent upon an annual appropriation by the
Legislature, the Ofice of Tourism Trade, and Econonic
Devel opnent may approve not nore than the | esser of $10
mllion in tax refunds pursuant to ss. 288. 104, and 288. 106,
and 376.815 or the anobunt appropriated to the Econonic
Devel opnent | ncentives Account for such tax refunds, for a
fiscal year pursuant to paragraph (b).

(b) The total anopunt of tax refunds approved by the
O fice of Tourism Trade, and Econom c Devel opnent pursuant to
Sss. 288. 104, and 288.106, and 376. 815 shall not exceed the
anount appropriated to the Econom ¢ Devel opnent | ncentives

Account for such purposes for the fiscal year. In the event
18
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the Legi sl ature does not appropriate an anount sufficient to
satisfy projections by the departnent for tax refunds under
ss. 288. 104, and 288.106, and 376.815 in a fiscal year, the
O fice of Tourism Trade, and Econom c Devel opnent shall, not

| ater than July 15 of such year, deternine the proportion of
each refund claimwhich shall be paid by dividing the anpunt
appropriated for tax refunds for the fiscal year by the
projected total of refund clainms for the fiscal year. The
anmount of each claimfor a tax refund shall be nultiplied by
the resulting quotient. If, after the paynent of all such
refund clains, funds remain in the Econonic Devel oprnent

I ncentives Account for tax refunds, the secretary shal

recal culate the proportion for each refund clai mand adj ust
t he anount of each clai maccordingly.

(d) Moneys in the Econom c Devel opnent |ncentives
Account may be used only to pay tax refunds and other paynents
aut hori zed under s. 288.104,6+ s. 288.106, or s. 376.815.

Section 7. Section 376.815, Florida Statutes, is
created to read

376.815 Brownfield redevel opnent bonus refunds. --
(1) DEFINITIONS.--As used in this section
(a) "Account" neans the Econom c Devel opnent

I ncenti ves Account as authorized in s. 288.095.

(b) "Brownfield" or "brownfield site" neans a parce

or a contiguous area of one or nore parcels, which have been

desi gnhated by | ocal governnent by resolution, that are

general | y abandoned, idled, or underused industrial and

commerci al properties where expansi on or redevel opnent is

conplicated by actual or perceived environnental

contam nation. Such areas may include, but are not linited

to, portions of community redevel opnent areas, enterprise
19
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1| zones, enpowernent zones, other such designhated econonically
2 | deprived communities and areas, and United States

3| Environnental Protection Agency designated brownfield pil ot
4| projects.

5 (c) "Director" neans the director of the Ofice of

6 | Tourism Trade, and Econom c Devel opnent.

7 (d) "Eligible business" neans a qualified target

8 | industry business as defined in s. 288.106(2)(0).

9 (e) "Jobs" neans full-tine equival ent positions,

10| consistent with the use of such terns by the Departnment of
11 | Labor and Enpl oynent Security for the purpose of unenpl oynent
12 | conpensation tax, resulting directly froma project in this
13 | state. This nunber does not include tenporary construction
14 | jobs involved with the construction of facilities for the

15| project and which are not associated with the inplenentation
16 | of the corrective action plan as provided in s. 376. 80.

17 (f) "Ofice" neans the Ofice of Tourism Trade, and
18 | Econoni ¢ Devel opnent.

19 (g) "Project" neans the creation of a new busi ness or
20 | the expansi on of an existing business as defined in s.

21 | 288. 106.

22 (2) BROMFI ELD REDEVELOPMENT BONUS REFUND. - - Ther e

23 | shall be allowed fromthe account a bonus refund of $2,500 to
24 | any qualified target industry business for each new Florida
25| job created in a browfield which is clained on the qualified
26 | target industry business's annual refund claimauthorized in
27 | s. 288.106(6) and approved by the office as specified in the
28 | final order issued by the director

29 (3) CRITERIA --The minimumcriteria for participation
30| in the brownfield redevel opnent bonus refund are:

31
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(a) The creation of at least 10 new full-tine

per manent jobs. Such jobs shall not include construction or

site rehabilitation jobs associated with the inplenentation of

a brownfield site agreenent as described in 376.80(6).

(b) That the designation as a brownfield wll

di versify and strengt hen the econony of the area surroundi ng

the site.
(c) That the designation as a brownfield will pronote

capital investnent in the area beyond that contenplated for

the rehabilitation of the site.

(4) PAYMENT OF BROWNFI ELD REDEVELOPMENT BONUS
REFUNDS. - -

(a) To be eligible to receive a bonus refund for new

Florida jobs created in a brownfield, a business nust have

been certified as a qualified target industry business under

s. 288.106 and nmust have indicated on the qualified target

i ndustry tax refund application formsubnitted in accordance
with s. 288.106(4) that the project for which the application
is subnmitted is or will be located in a brownfield and that

the business is applying for certification as a qualified

brownfi el d busi ness under this section, and nust have signed a

gqualified target industry tax refund agreement with the office

whi ch i ndicates that the busi ness has been certified as a

gualified target industry business located in a browfield and

speci fies the schedul e of brownfield redevel opment bonus

refunds that the business may be eligible to receive in each

fiscal year.

(b) To be considered to receive an eligible brownfield

r edevel opnment bonus refund paynent, the business neeting the

requi renments of paragraph (a) nust subnit a claimonce each

fiscal year on a claimformapproved by the office which
21
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i ndi cates the | ocation of the brownfield, the address of the

business facility's brownfield | ocation, the name of the

brownfield in which it is |located, the nunber of jobs created,

and the average wage of the jobs created by the business
within the brownfield as defined in s. 288.106 and the
admnistrative rules and policies for that section.

(c) The bonus refunds shall be available on the sane

schedul e as the qualified target industry tax refund paynents

scheduled in the qualified target industry tax refund

agreenent authorized in s. 288. 106.

(d) After entering into a tax refund agreenent as

provided in s. 288.106, an eligible business may receive

brownfi el d redevel opnent bonus refunds fromthe account
pursuant to s. 288.106(3)(c).
(e) An eligible business that fraudulently clains a

refund under this section

1. Is liable for repaynent of the anount of the refund

to the account, plus a mandatory penalty in the anount of 200

percent of the tax refund, which shall be deposited into the

CGeneral Revenue Fund.

2. Commits a felony of the third degree, punishable as
provided in s. 775.082, s. 775.083, or s. 775.084.
(f) The office shall review all applications submtted

under s. 288.106 which indicate that the proposed project wll

be |l ocated in a brownfield and determ ne, with the assistance

of the Departnent of Environnental Protection, that the

project location is within a browfield as provided in this

act .

(g) The office shall approve all clains for a

brownfi el d redevel opnent bonus refund paynent that are found

to neet the requirenents of paragraphs (b) and (d).
22
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1 (h) The director, with such assistance as may be

2| required fromthe office and the Departnment of Environnental

3| Protection, shall specify by witten final order the anpbunt of
4| the brownfield redevel oprent bonus refund that is authorized
5| for the qualified target industry business for the fiscal year
6| within 30 days after the date that the claimfor the annua

7| tax refund is received by the office.

8 (i) The total anpunt of the bonus refunds approved by
9| the director under this section in any fiscal year nust not

10 | exceed the total anopunt appropriated to the Economc

11 | Devel opnent Incentives Account for this purpose for the fisca
12 | year. |In the event that the Legislature does not appropriate
13 | an anobunt sufficient to satisfy projections by the office for
14 | brownfi el d redevel opnent bonus refunds under this section in a
15| fiscal year, the office shall, not later than July 15 of such
16 | year, deternine the proportion of each brownfield

17 | redevel opnent bonus refund clai mwhich shall be paid by

18 | dividing the anpbunt appropriated for tax refunds for the

19 | fiscal year by the projected total of brownfield redevel opnent
20 | bonus refund clains for the fiscal year. The anpbunt of each
21 | claimfor a brownfield redevel opment bonus tax refund shall be
22| multiplied by the resulting quotient. |f, after the paynent
23| of all such refund clains, funds remain in the Econom c
24 | Devel opnent I ncentives Account for brownfield redevel opnent
25| tax refunds, the office shall recalculate the proportion for
26 | each refund claimand adjust the amount of each claim
27 | accordi ngly.
28 (j) Upon approval of the brownfield redevel opnent
29 | bonus refund, the Conptroller shall issue a warrant for the
30| anpbunt specified in the final order. |If the final order is
31 | appeal ed, the Conptroller shall not issue a warrant for a

23
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1| refund to the qualified target industry business until the

2 | conclusion of all appeals of that order

3 (5) ADM NI STRATI ON. - -

4 (a) The office is authorized to verify information

5] provided in any claimsubmtted for tax credits under this

6| section with regard to enpl oynent and wage | evels or the

7 | paynent of the taxes to the appropriate agency or authority,
8 | including the Departnent of Revenue, the Departnent of Labor
9 | and Enpl oyment Security, or any |local governnent or authority.
10 (b) To facilitate the process of nonitoring and

11 | auditing applications made under this program the office nay
12 | provide a list of qualified target industry businesses to the
13 | Departnent of Revenue, to the Departnent of Labor and

14 | Enpl oynent Security, to the Departnent of Environnental

15| Protection, or to any |local governnent authority. The office
16 | may request the assistance of those entities with respect to
17 | nonitoring the paynent of the taxes listed in 288. 106(3).

18 Section 8. Section 376.82, Florida Statutes, is

19 | created to read:
20 376.82 Brownfield contami nation cleanup criteria.--
21 (1) It is the intent of the Legislature to protect the
22 | health of all people under actual circunstances of exposure.
23| By July 1, 1998, the secretary of the departnent shal
24 | establish criteria by rule for the purpose of determning, on
25| a site-specific basis, the rehabilitation programtasks that
26 | conprise a site rehabilitation programand the | evel at which
27 | a rehabilitation programtask and a site rehabilitation
28 | program may be deened conpleted. |n establishing the rule,
29 | the departnent shall incorporate, to the maxi num extent
30| feasible, risk-based corrective-action principles to achi eve
31| protection of hunan health and safety and the environnent in a

24
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cost-effective manner as provided in this subsection. The

rule shall also include protocols for the use of natura

attenuation and the i ssuance of "no further action" letters.

The criteria for deternmning what constitutes a rehabilitation

programtask or conpletion of a site rehabilitation program

task or site rehabilitation program nust:

(a) Consider the current exposure and potential risk

of exposure to humans and the environnent, including multiple

pat hways of exposure. The physical, chenmical, and biol ogica

characteristics of each contam nant nust be considered in

order to deternine the feasibility of risk-based

corrective-action assessnent.

(b) Establish the point of conpliance at the source of

the contanination. However, the departnent is authorized to

tenporarily nove the point of conpliance to the boundary of

the property, or to the edge of the plune when the plune is

within the property boundary, while cleanup, including cleanup

t hrough natural attenuation processes in conjunction with

appropriate nonitoring, is proceeding. The departnent also is

aut hori zed, pursuant to criteria provided for in this section

to tenporarily extend the point of conpliance beyond the

property boundary with appropriate nonitoring, if such

extension is needed to facilitate natural attenuation or to

address the current conditions of the plune, provided hunman

heal th, public safety, and the environnent are adequately

protected. Tenporary extension of the point of conpliance

beyond the property boundary, as provided in this paragraph

nust include actual notice to |ocal governnments and owners of

any property into which the point of conpliance is allowed to

ext end.

25
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1 (c) Ensure that the site-specific cleanup goal is that
2] all contam nated brownfields ultimtely achieve the applicable
3| cleanup target levels provided in this section. However, the
4 | departnent is authorized to allow concentrations of

5] contanminants to tenporarily exceed the applicable cleanup

6| target levels while cleanup, including cleanup through natura
7 | attenuation processes in conjunction with appropriate

8 | nonitoring, is proceeding, provided hunan health, public

9| safety, and the environnent are adequately protected.

10 (d) Allow brownfield rehabilitation prograns to

11| include the use of institutional or engineering controls where
12 | appropriate to elimnate or control the potential exposure to
13 | contami nants to humans or the environnment. Use of such

14 | control s nust be preapproved by the departnent. When

15 ) institutional or engineering controls are inplenmented to

16 | control exposure, the renoval of such controls nust have prior
17 | departnent approval and nust be acconpani ed by the resunption
18 | of active cleanup, or other approved controls, unless cleanup
19 | target levels pursuant to this section have been achi eved.

20 (e) Consider the synergistic, antagonistic, and

21 | additive effects of contanminants when the scientific data

22 | becone avail abl e.

23 (f) Take into consideration individual site

24 | characteristics, which shall include, but not be limted to,
25| the current and projected use of the affected groundwater and
26 | surface water in the vicinity of the site, current and

27 | projected | and uses of the area affected by the contam nation
28 | the exposed popul ation, the degree and extent of

29 | contami nation, the rate of contam nant nigration, the apparent
30| or potential rate of contam nant degradation through natura
31| attenuation processes, the | ocation of the plune, and the

26
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potential for further migration in relation to site property

boundari es.
(g) Apply state water quality standards as foll ows:

1. deanup target levels for each contaninant found in

groundwat er shall be the applicable state water quality

standards. Were such standards do not exist, the cleanup

target |levels for groundwater shall be based on the m ni mum

criteria specified in departnent rule. The departnent shal

consider the following, as appropriate, in establishing the

applicable minimumcriteria: calculations using a lifetine

cancer risk level of 1.0E-6; a hazard index of 1 or |ess; the

best achievable detection limt; the naturally occurring

background concentration; or nui sance, organol eptic, and

aest heti c consi derations.

2. \Wiere surface waters are exposed to contani nat ed

groundwat er, the cleanup target levels for the contaninants

shall be based on the surface water standards as established

by departnent rule. The point of neasuring conpliance with

the surface water standards shall be in the groundwater

i medi ately adj acent to the surface water body.

3. The departnent may set alternative cl eanup target

| evel s based upon an applicant's denpnstration, using

site-specific nodeling and ri sk assessnment studies, that human

heal th, public safety, and the environnent are adequately

protected to the sane degree as provided i n subparagraphs 1

and 2. Were a state water quality standard is applicable, a

deviation may not result in the application of cleanup target

| evel s nore stringent than the standard. |n determnning

whether it is appropriate to establish alternative cl eanup

target levels at a site, the departnent nust consider the

ef fectiveness of source renoval that has been conpleted at the
27
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1| site and the practical likelihood of the use of lowyield or
2 | poor quality groundwater, the use of groundwater near narine
3| surface water bodies, the current and projected use of the
4 | affected groundwater in the vicinity of the site, or the use
5] of groundwater in the immediate vicinity of the contani nated
6| area, where it has been denpnstrated that the groundwater
7| contanmination is not mgrating away fromsuch |ocalized
8 | source, provided hunman health, public safety, and the
9 | environnent are adequately protected.
10 (h) Provide for the departnent to issue a "no further
11| action order" when alternative cleanup target |levels
12 | established pursuant to subparagraph (g)3. have been achieved
13 ) or issue a "no further action order" based upon the degree to
14 | which the desired cleanup target |level is achievable and can
15| be reasonably and cost-effectively inplenmented within
16 | avai |l abl e technol ogi es or engineering and institutiona
17 | control strategies.
18 (i) Establish appropriate cleanup target |evels for
19 | soils.
20 1. In establishing soil cleanup target |levels for
21 | human exposure to each contam nant found in soils fromthe
22| land surface to 2 feet below |l and surface, the departnent
23| shall consider the followi ng, as appropriate: calculations
24 | using a lifetinme cancer risk level of 1.0E-6; a hazard index
25| of 1 or less; the best achievable detection limt; or the
26 | naturally occurring background concentration. Institutiona
27 | controls or other nethods shall be used to prevent human
28 | exposure to contaminated soils nore than 2 feet below the | and
29 | surface. Any renoval of such institutional controls shal
30| require such contaninated soils to be renediated
31
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2. Leachability-based soil target |levels shall be

based on protection of the groundwater cleanup target |evels

or the alternate cleanup target |evels for groundwater

establ i shed pursuant to this paragraph, as appropriate.

Source renoval and other cost-effective alternatives that are

technol ogically feasible shall be considered in achieving the

| eachability soil target |evels established by the departnent.

The leachability goals shall not be applicable if the

departnment deternines, based upon individual site

characteristics, that contaminants will not |each into the

groundwat er at |evels which pose a threat to hunman heal th,

public safety, and the environnent.

3. The departnent may set alternative cleanup target

| evel s based upon an applicant's denpnstration, using

site-specific nodeling and ri sk assessnment studies, that human

heal th, public safety, and the environnent are adequately

pr ot ect ed.
(2) The departnent shall require source renoval, if

warranted and cost-effective. Once source renoval at a site

is conplete, the departnent shall reevaluate the site to

determ ne the degree of active cleanup needed to conti nue.

Further, the departnent shall determine if the reeval uated

site qualifies for nonitoring only or if no further action is

required to rehabilitate the site. |If additional site

rehabilitation is necessary to reach no-further-action status,

the departnent is encouraged to utilize natural attenuation

and nonitoring where site conditions warrant.

Section 9. Section 376.83, Florida Statutes, is
created to read

376.83 Eligibility criteria and liability
protection.--

29
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(1) ELIGBILITY.--Any person who has not caused or
contributed to the contanination of a brownfield after July 1,

1997, is eligible to participate in the browfield
rehabilitation programestablished in ss. 376.77-376. 84,
subj ect to the foll ow ng:

(a) Contaninated sites that are subject to an ongoi ng

formal judicial or administrative enforcenent action or

corrective action pursuant to federal authority, including,

but not linited to, the Conprehensive Environnental Response
Conpensation and Liability Act, 42 U S. C. ss. 9601 et seq., as
anended; the Safe Drinking Water Act, 42 U S. C. ss. 300f-300i
as anended; the C ean Water Act, 33 U S.C. ss. 1251-1387, as
amended, or under an order fromthe United States

Envi ronnental Protection Agency pursuant to s. 3008(h) of the

Resour ce Conservation and Recovery Act, as anended, 42
US CA s. 6928(h), or that have obtained or are required to
obtain a permt for the operation of a hazardous waste

treatnent, storage, or disposal facility, a postclosure

permt, or a permit pursuant to the federal Hazardous and
Solid Waste Amendnents of 1984, are not eligible for
participation unl ess specific exenptions are secured by a

nmenor andum of agreenent with the United States Environnental

Protecti on Agency pursuant to paragraph (2)(g). A contani nated

site within an eligible browfield that subsequently becones

subject to fornmal judicial or administrative enforcenent

action or corrective action under such federal authority shal

have its eligibility revoked unl ess specific exenptions are

secured by a nmenorandum of agreenent with the United States

Envi ronnental Protection Agency pursuant to paragraph (2)(g).

(b) Persons who have not caused or contributed to the

contam nation of a proposed brownfield after July 1, 1997, and
30

CODI NG Wr ds st+ieken are del etions; words underlined are additions.




© 00 N o O DN P

W WNNNNMNNMNNNMNNNNRRRERRPRPEPR R PR R
P O © 0 N O 00~ WNIERPLO O ®~NOO®Uu D WNPRER O

Fl ori da House of Representatives - 1997 CS/ CS/ HBs 1067 & 955
610- 104- 97

who, prior to the departnent's approval of a brownfield site

rehabilitation agreenent, are subject to ongoing corrective

action or enforcenent under state authority established in

this chapter or chapter 403, including those persons subject

to a pending consent order with the state, are eligible for

participation in a brownfield corrective action if:

1. The proposed brownfield is currently idle or

underutilized as a result of the contam nation, and

participation in the brownfield programw ||l immediately,

after cleanup or sooner, result in increased econonic

productivity at the brownfield, including the creation of new

j obs, whether permanent or part tinme, which are not associated

with inplenmentation of the brownfield site rehabilitation

agreenent; and

2. The person is conplying in good faith with the

terns of an existing consent order or departnent-approved

corrective-action plan, or responding in good faith to an

enforcenent action, as evidenced by a determ nation issued by

t he departnent or an approved | ocal pollution control program

(c) Proposed brownfields owned by the state or a |l oca

governnent which contain contam nation for which a

governnental entity is potentially responsi ble and which are

al ready designated as federal brownfield pilot projects or

have filed an application for designation to the United States

Envi ronnental Protection Agency are eligible for participation

in a brownfield program

(d) Petroleumsites and drycleaning sites eligible for

state sponsored cl eanups as provided by this chapter are not

eligible for participation in the program under ss.

376.77-376.84 unl ess the site owner wai ves his or her

eligibility for the state-sponsored cl eanup. Proof of waiver
31
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1| nmust be evidenced by a letter fromthe site owner to the

2 | departnent requesting that the petroleumsite or drycl eaning
3| site be renoved fromthe departnent's list of eligible sites.
4 (2) LIABILITY PROTECTI ON. - -

5 (a) Any person, including his or her successors and

6 | assi gns, who executes and inplenents to successful conpl etion
7] a browmnfield site rehabilitation agreenent, shall be relieved
8| of further liability for renediation of the contanminated site
9] or sites to the state and to third parties and of liability in
10| contribution to any other party who has or may incur cleanup
11| liability for the contaninated site or sites.

12 (b) This section shall not be construed as a

13| linmtation on the right of a third party other than the state
14 | to pursue an action for damages to property or person

15 | however, such an action may not conpel site rehabilitation in
16 | excess of that required in the approved brownfield site

17 | rehabilitati on agreenent or otherwi se required by the

18 | departnent or approved |l ocal pollution control program

19 (c) This section shall not affect the ability or
20 | authority to seek contribution fromany person who may have
21| liability with respect to the contaninated site and who did
22 | not receive cleanup liability protection under this act.
23 (d) The liability protection provided under this
24 | section shall becone effective upon execution of a brownfield
25| site rehabilitation agreenment and shall remain effective,
26 | provi ded the person responsible for brownfield site
27 | rehabilitation conplies with the ternms of the site
28 | rehabilitation agreenent. Any statute of linmitations that
29 | woul d bar the departnent frompursuing relief in accordance
30| with its existing authority is tolled fromthe tine the
31
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1| agreenent is executed until site rehabilitation is conpleted
2]l or imunity is revoked pursuant to s. 376.80(12).

3 (e) Conpletion of the perfornance of the renedi ation

4| obligations at the brownfield shall be evidenced by a site

5| rehabilitation conpletion letter or a "no further action"

6| letter issued by the departnent or the approved | oca

7| pollution control program which letter shall include the

8| following statenent: "Based upon the information provided by
9 |(property owner) concerning property located at (address), it
10 ) is the opinion of (the Florida Departnent of Environnental

11| Protection or approved |local pollution control program that
12 |(party) has successfully and satisfactorily inplenented the

13 | approved brownfield site rehabilitati on agreenent schedul e

14 | and, accordingly, no further action is required to assure that
15 ) any land use identified in the browfield site rehabilitation
16 | agreenent is consistent with existing and proposed uses."

17 (f) Conpliance with the agreenent referenced in s.

18 | 376.80(6) (i) nmust be evidenced by a finding by the | oca

19 | governnent with jurisdiction over the browfield that the
20| terns of the agreenent have been net.
21 (g) The Legislature recognizes its linmtations in
22 | addressing cleanup liability under federal pollution contro
23| prograns. |In an effort to secure federal liability protection
24 | for persons willing to undertake renedi ation responsibility at
25| a brownfield, the departnent shall attenpt to negotiate a
26 | menor andum of agreenent or simlar docunent with the United
27 | States Environnental Protection Agency, whereby the United
28 | States Environnental Protection Agency agrees to forgo
29 | enforcenent of federal corrective-action authority at
30| brownfields that have received a site rehabilitation
31| conpletion or "no further action" deternination fromthe

33
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departnent or the approved local pollution control program or

that are in the process of inplenenting a brownfield site

rehabilitation agreenent in accordance with this act.

(h) No unit of state or |ocal governnent nmay be held

liable for inplenenting corrective actions at a contanmi nated

site within an eligible browmfield as a result of the

i nvoluntary ownership of the site through bankruptcy, tax

del i nquency, abandonnent, or other circunstances in which the

state or |local governnment involuntarily acquires title by

virtue of its function as a sovereign, or as a result of

ownership fromdonation or gift, unless the state or |oca

governnent has ot herwi se caused or contributed to a rel ease of

a contam nant at the brownfield site.

(i) The Legislature finds and declares that certain

brownfi el ds nmay be redevel oped for open space, or linited

recreational, cultural, or historical preservation purposes,

and that such facilities enhance the redevel oped environnent,

attract visitors, and provi de whol esone activities for

enpl oyees and residents of the area. Further, the Legislature

finds that purchasers of contaninated sites who are nonprofit

conservation organi zations acting for the public interest and

who did not cause or contribute to the rel ease of

contam nation on the site warrant protection fromliability.

(j) Notwithstandi ng any provision of this chapter

chapter 403, other laws, or ordi nances of |ocal governnents, a

nonprofit, charitable, federal tax exenpt, 501(c)(3) nationa

| and conservation corporation which purchases title to

property in the state for the purpose of conveying such | and

to any governnental entity for conservation, historica

preservation or cultural resource, park, greenway, or other

simlar uses shall not be liable to the state, |oca
34
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governnent, or any third party for penalties or renediation

costs in connection with environnental contam nation found in

the soil or groundwater of such property, provided that such

corporation did not cause the original deposit or rel ease of

the environnental contam nants, and provided the departnent

and | ocal pollution control program and responsible parties

have access to the land for investigation, renediation, or

noni t ori ng pur poses.
(3) RECPENERS. --Upon conpletion of site rehabilitation
in conpliance with this act, no additional site rehabilitation

shall be required unless it is denonstrated:

(a) That fraud was comritted in denbnstrating site

conditions or conpletion of the site rehabilitation

(b) That new information confirnms the existence of an

area of previously unknown contam nati on which exceeds the

site-specific rehabilitation | evels established in accordance

with s. 376.82 and poses an i mminent hazard to public health,

safety, or the environnent in violation of the terns of ss.
376.77-376.84. The determ nation of imm nent hazard nust be
nmade by the departnent.

(c) That the renediation efforts failed to achieve the

site rehabilitation criteria established by this act.

(d) That the level of risk is increased beyond the

acceptable risk established in this act due to substanti al

changes in exposure conditions, such as in a change in | and

use fromnonresidential use to residential use. Any person

who changes the | and use of the brownfield, thus causing the

| evel of risk to increase beyond the acceptable risk |evel,

may be required by the departnent or approved | ocal pollution

control programto undertake additional renedi ati on neasures
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1| to assure that human health, public safety, and the

2| environnent are protected to levels consistent with this act.
3 (e) That a new rel ease occurs at the brownfield

4 | subsequent to a deternmnation of eligibility for participation
5]in the brownfield programestablished in this act.

6 (4) ADDITIONAL LIABILITY PROTECTI ON FOR LENDERS. - -

7 (a) The Legislature declares that, in order to achieve
8 | the econoni c redevel opnent and site rehabilitation of

9| browmnfields in accordance with this act, it is inperative to
10 | encourage financing of real property transactions involving
11| brownfield site rehabilitation plans. Accordingly, |enders,
12 | including those serving as a trustee, personal representative,
13 ] or in any other fiduciary capacity, are entitled to the

14 | liability protection established in subsection (2) if they

15 | have not caused or contributed to a release of a contam nant
16 | at the brownfiel d.

17 (b) Lenders who hold indicia of owership of a parce
18| within a browfield solely to protect a security interest or
19 | who own a parcel within a brownfield as a result of
20| foreclosure or a deed in lieu of foreclosure of a security
21| interest and who seek to sell, transfer, or otherw se divest
22 | the parcel via sale at the earliest practicable tine are not
23| liable for the release or discharge of a contaninant fromthe
24 | parcel; for the failure of the person responsible for
25| brownfield site rehabilitation to conply with the brownfield
26 | site rehabilitation agreenent; or for future site
27 | rehabilitation activities required pursuant to a reopener
28 | provision established in subsection (3) where the | ender has
29 | not divested the borrower of, or otherw se engaged in,
30 | deci si onnaki ng control of the site rehabilitation or site
31| operations or undertaken nmanagenent activities beyond those
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required to protect its financial interest while making a good

faith effort to sell the site as soon as practicabl e and when

an act or om ssion of the | ender has not otherw se caused or

contributed to a release of a contanm nant at the brownfi el d.

(c) Lenders who obtain ownership of brownfields by

net hods described in this subsection shall not be eligible for

econom ¢ incentives that were granted to a person responsible

for site rehabilitation by state or | ocal governnents.
Section 10. Section 376.84, Florida Statutes, is
created to read

376.84 Violations; penalties--
(1) It is a violation of ss. 376.77-376.83, and it is
prohi bited for any person to know ngly make any fal se

statenent, representation, or certification in any

application, record, report, plan, or other docunent filed or

required to be maintained, or to falsify, tanper with, or

knowi ngly render inaccurate any nonitoring device or nethod

required to be nmi ntai ned under ss. 376.77-376.83, or by any

permt, rule, or order issued under this chapter or chapter
403.

(2) Any person who willfully comrits a violation

specified in subsection (1) comits a m sdeneanor of the first

degree, punishable by a fine of not nore than $10,000 or by 6

nmonths in jail, or both, for each offense. Each day during

any portion of which such violation occurs constitutes a

separ ate of fense

Section 11. The Departnent of Environmental Protection

shal | prepare an annual report to the Speaker of the House of

Representatives and the President of the Senate, beginning in
Decenber 1998, which shall include, but not be limted to:
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(1) The nunber of brownfields that have been

renedi ated under the provisions of this act.

(2) The nunber of brownfields that are undergoi ng

renedi ati on.

(3) The nunber and size of brownfields that have been

desi gnat ed.
(4) The nunber of petrol eum and drycl eaning sites that

are participating or have parti ci pat ed.
(5) The nunber of brownfields that have utilized
site-specific rehabilitation criteria, including those based

on risk-based corrective-action principl es.

(6) The relationship of the state's programto the

United States Environnental Protection Agency brownfiel ds

program
(7) Local governnent incentives that have been offered

for brownfields and the | ocal es where offered.

The report shall be available for public comment 60 days prior

to submittal to the Speaker of the House of Representatives

and the President of the Senate, and coment received shall be

submtted with the report to the Speaker of the House of

Representatives and the President of the Senate.

Section 12. (1) The Legislature recogni zes that the

United States Environnental Protection Agency has created

several pilot projects for redevel opnent of brownfields to

gather information on the best ways to return old industrial

and commercial sites to productive use in situations where

redevel opnent is conplicated by potential environnental

contam nation. These pilot project areas will performinitial

work to seek devel opers to restore the sites, and will al so

i ncorporate the efforts of lenders, regulators, and other
38
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1| groups. The United States Environnental Protection Agency is
2| flexible, allowing | ocal governnents to use a variety of

3 | approaches to rehabilitate abandoned or underutilized sites,

4 | nei ghborhoods, and small regi onal areas.

5 (2) The Legislature has determined that it would be

6 | beneficial to provide sinilar incentives in this state for the
7| rehabilitation and redevel opnent of brownfields. Accordingly,
8 | the departnment shall, contingent upon funds being available in
9| the General Appropriations Act for fiscal year 1997-1998,

10 | award grants in the amount of $1 million to each United States
11 | Environnental Protection national or regional brownfield pilot
12 | project. These grants shall be awarded to existing pilot

13| projects and to any additional pilot projects that receive

14 | designation prior to Decenber 31, 1997.

15 Section 13. The introductory paragraph and paragraph
16 | (k) of subsection (12) and paragraph (g) of subsection (13) of
17 | section 376.3071, Florida Statutes, 1996 Suppl enment, are

18 | anended to read:

19 376.3071 Inland Protection Trust Fund; creation

20 | purposes; funding. --

21 (12) REI MBURSEMENT FOR CLEANUP EXPENSES. - - Except as
22 | provided in s. 2(3), chapter 95-2, Laws of Florida, this

23 | subsection shall not apply to any site rehabilitation program
24 | task initiated after March 29, 1995. Effective August 1, 1996,
25| no further site rehabilitation work on sites eligible for

26 | state-funded cleanup fromthe Inland Protection Trust Fund

27 | shall be eligible for rei nbursenent pursuant to this

28 | subsection. The person responsible for conducting site

29 | rehabilitation may seek rei nbursenent for site rehabilitation
30 | programtask work conducted after March 28, 1995, in

31| accordance with s. 2(2) and (3), chapter 95-2, Laws of
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Florida, regardless of whether the site rehabilitation program
task is conpleted. A site rehabilitation programtask shal
be considered to be initiated when actual onsite work or

engi neeri ng design, pursuant to chapter 62-770, Florida

Adm ni strative Code, which is integral to perforning a site
rehabilitation programtask has begun and shall not include
contract negotiation and execution, site research, or project
pl anning. All reinbursenent applications pursuant to this
subsection nust be subnitted to the departnent by January 3,
1997 beeenber—31—1996. The departnent shall not accept any
applications for reinbursenent or pay any clains on

applications for reinbursenent received after that date;
however, if an application was returned by the departnent on

the grounds of untinely filing, it shall be refiled within 30

days after the effective date of this act in order to be

processed.

(k) Audits. --

1. The departnent is authorized to performfinancial
and technical audits in order to certify site restoration
costs and ensure conpliance with this chapter. The departnent
shal | seek recovery of any overpaynents based on the findings
of these audits. The departnent nust comrence any audit within
5 years after the date of reinbursenent, except in cases where
the departnent alleges specific facts indicating fraud.

2. Upon deternination by the departnment that any
portion of costs which have been rei nbursed are disall owed,
the departnent shall give witten notice to the applicant
setting forth with specificity the allegations of fact which
justify the departnent's proposed action and ordering
repaynent of disallowed costs within 60 days of notification
of the applicant.
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3. In the event the applicant does not nmake paynent to
the departnment within 60 days of receipt of such notice, the
departnent shall seek recovery in a court of conpetent
jurisdiction to recover reinbursenent overpaynents made to the
person responsi ble for conducting site rehabilitation, unless
the departnent finds the anount involved too small or the
I'i kelihood of recovery too uncertain.

4. |In addition to the anount of any overpaynent, the
applicant shall be liable to the departnent for interest of 1
percent per nonth or the prime rate, whichever is less, on the
anount of overpaynent, fromthe date of overpaynent by the
departnment until the applicant satisfies the departnent's
request for repaynent pursuant to this paragraph. The
calculation of interest shall be tolled during the pendency of
any litigation.

5. Financial and technical audits frequently are
conduct ed under this section many years after the site
rehabilitation activities were perforned and the costs
exam ned in the course of the audit were incurred by the
person responsible for site rehabilitation. During the
i nterveni ng span of years, the departnent's rule requirenents
and its related guidance and other nonrule policy directives
may have changed significantly. The Legislature finds that it
may be appropriate for the departnent to provide relief to
persons subject to such requirenents in financial and
technical audits conducted pursuant to this section

a. The departnent is authorized to grant variances and
wai vers fromthe docunentation requirenents of subparagraph
(e)2. and fromthe requirenents of rules applicable in
techni cal and financial audits conducted under this section
Vari ances and wai vers shall be granted when the person
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responsible for site rehabilitation denonstrates to the
departnent that application of a financial or technica
auditing requirenent would create a substantial hardship or
woul d violate principles of fairness. For purposes of this
subsection, "substantial hardshi p" neans a denonstrated
econom ¢, technological, legal, or other type of hardship to
t he person requesting the variance or waiver. For purposes of
this subsection, "principles of fairness" are violated when
the application of a requirenent affects a particular person
in a manner significantly different fromthe way it affects
other simlarly situated persons who are affected by the
requi rement or when the requirenent is being applied
retroactively without due notice to the affected parties.

b. A person whose reinbursed costs are subject to a
financial and technical audit under this section may file a
witten request to the departnent for grant of a variance or
wai ver. The request shall specify:

(1) The requirenent fromwhich a variance or waiver is
r equest ed.

(I'1) The type of action requested.

(111) The specific facts which would justify a waiver
or variance.

(I1'V) The reason or reasons why the requested variance
or waiver would serve the purposes of this section.

c. Wthin 90 days after receipt of a witten request
for variance or waiver under this subsection, the departnent
shall grant or deny the request. If the request is not granted
or denied within 90 days of receipt, the request shall be
deened approved. An order granting or denying the request
shall be in witing and shall contain a statenent of the
rel evant facts and reasons supporting the departnent's action
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The departnent's decision to grant or deny the petition shal
be supported by conpetent substantial evidence and is subject
to ss. 120.569 and 120.57. Once adopted, nodel rules
promul gated by the Administration Commission under s. 120.542
shal | govern the processing of requests under this provision
however, the departnent may process requests prior to the
adoption of those nodel rules.

6. The Conptroller nmay audit the records of persons

who receive or who have received paynents pursuant to this

chapter in order to verify site restoration costs, ensure

conpliance with this chapter, and verify the accuracy and

conpl eteness of audits perforned by the departnment pursuant to

this paragraph. The Conptroller may contract with entities or

persons to performaudits pursuant to this subparagraph. The

Conptroller shall conmence any audit within 1 year after the

departnent's conpletion of an audit conducted pursuant to this

par agr aph, except in cases where the departnent or the

Conptroller alleges specific facts indicating fraud.
(13) PETROLEUM CLEANUP PARTI ClI PATI ON PROGRAM - - To
encour age detection, reporting, and cl eanup of contanination

caused by di scharges of petrol eum or petrol eum products, the
departnment shall, within the guidelines established in this
subsection, inplement a cost-sharing cleanup programto
provide rehabilitation funding assistance for all property
contam nated by di scharges of petrol eum or petrol eum products
occurring before January 1, 1995, subject to a copaynent
provided for in a preapproved site rehabilitation agreenent.
Eligibility shall be subject to an annual appropriation from
the Inland Protection Trust Fund. Additionally, funding for
eligible sites shall be contingent upon annual appropriation
i n subsequent years. Such continued state funding shall not
43
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1| be deened an entitlenent or a vested right under this

2 | subsection. Eligibility in the program shall be

3 | notwi thstandi ng any ot her provision of |aw, consent order

4 | order, judgnent, or ordinance to the contrary.

5 (g) The followi ng shall be excluded from participation
6| in the program

7 1. Sites at which the departnent has been denied

8 | reasonabl e site access to inplenent the provisions of this

9| section.

10 2. Sites that were active facilities when owned or

11 | operated by the Federal Governnent.

12 3. Sites that are identified by the United States

13 | Environnental Protection Agency to be on, or which qualify for
14 | listing on, the National Priorities List under Superfund.

15| This exception does not apply to those sites for which

16 | eligibility has been requested or granted as of the effective
17 | date of this act under the Early Detection |Incentive Program
18 | established pursuant to s. 15, chapter 86-159, Laws of

19 | Fl ori da.
20 4. The contanmination is covered under the Early
21 | Detection Incentive Program the Abandoned Tank Restoration
22 | Programor the Petroleum Liability and Restoration |Insurance
23| Program in which case site rehabilitation funding assistance
24 | shall continue under the respective program
25 5. Any person who knowingly acquires title to
26 | contam nated property shall not be eligible for restoration
27 | fundi ng pursuant to this subsection. The provisions of this
28 | subsection do not relieve any person who has acquired title
29 | subsequent to July 1, 1992, fromthe duty to establish by a
30 | preponderance of the evidence that he or she undertook, at the
31| tinme of acquisition, all appropriate inquiry into the previous
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owner shi p and use of the property consistent with good
commercial or customary practice in an effort to nininize
liability, as required by s. 376.308(1)(c). The provisions of

thi s subparagraph do not apply to any person who acquires

title by succession or devise.

Section 14. Subsection (8) is added to section
376. 30711, Florida Statutes, 1996 Supplenent, to read:

376. 30711 Preapproved site rehabilitation, effective
March 29, 1995. --

(8) |If site rehabilitation work pursuant to ss.
376. 3071- 376. 3075 has not commenced by July 1, 1997, the
departnent shall only allow site rehabilitati on on such sites

based on conpetitive bids for preapproved costs and

rehabilitation procedures.
Section 15. Subsection (3) of section 376.3072,
Florida Statutes, 1996 Suppl enent, is anmended to read:
376.3072 Florida PetroleumLiability and Restoration
| nsurance Program - -

(3) Sites that were certified as insured facilities
and that were deni ed coverage for a discharge under the
Petroleum Liability and Restoration |Insurance Program may
request a reevaluation under the criteria in subsection (2).
Such request shall be nade by Decenber 31, 1996. |If the
contam nation is redeternined to be eligible, the deductible
and coverage limt in effect at the tine the discharge was
reported shall be applicable. The redetermnination shall not
affect the departnent's authority for assessing suppl enent al
deducti bl es or civil penalties. The departnent shall not
assess a suppl enental deductible or civil penalty for alleged
failure to report or abate a discharge when the owner or
operator can establish no discharge occurred. Notw t hstandi ng

45

CODI NG Wr ds st+ieken are del etions; words underlined are additions.




Fl ori da House of Representatives - 1997 CS/ CS/ HBs 1067 & 955
610- 104- 97

any departnent order to the contrary, the suppl enental

deducti bl es in subparagraph (2)(d)2.f. shall not be applied

cunmul atively but, rather, the highest applicable suppl enental

deducti bl e shall be appli ed.
Section 16. This act shall take effect July 1, 1997.
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