Florida Senate - 1998 CS for SB 1104
By the Cormittee on Transportation and Senator Canpbel

306- 1862-98
1 A bill to be entitled
2 An act relating to notor vehicle damage
3 di scl osure; creating s. 501.98, F.S.
4 prescribing the duty of notor vehicle
5 manuf acturers and dealers to disclose and to
6 repair certain damage to notor vehicles;
7 prescribing duty of dealers with respect to
8 cooperation with manufacturers; providing
9 renedi es for purchasers of danaged notor
10 vehi cl es, including injunctive relief and
11 attorney's fees; apportioning liability for
12 certain damage and repairs; providing an
13 ef fective date.
14
15| Be It Enacted by the Legislature of the State of Florida:
16
17 Section 1. Section 501.98, Florida Statutes, is
18 | created to read:
19 501.98 New notor vehicle damage; disclosure;
20| repairs. --
21 (1) DEFINITIONS.--As used in this section, the term
22 (a) "Dealer" neans a notor vehicle deal er as defined
23 |in s. 320.60.
24 (b) "Manufacturer" neans a manufacturer as defined in
25| s. 320. 60.
26 (c) "WManufacturer's suggested retail price" nmeans the
27 | retail price of a new notor vehicle suggested by the
28 | manufacturer, including the retail delivered price suggested
29 | by the manufacturer for each accessory or itemof optiona
30 | equi pnent physically attached to the new notor vehicle at the
31| tinme it is delivered to the notor vehicle dealer
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1 (d) "Mdtor vehicle" nmeans any new autonobile or truck
2| the equitable or legal title to which has never been

3| transferred by a nmanufacturer, distributor, inporter, or

4| dealer to an ultinmate purchaser

5 (e) "Replacenent itenf neans a tire, a bunper, bunper
6 | fascia, glass, in-dashboard equi prent, or any readily

7 | detachabl e conponent that is not structural in nature,
8|including, but not linmted to, exterior illunination units,

9] grilles, sunroofs, external nmirrors, and external body

10 | cl addi ng.

11 (f) "Threshold anobunt” neans 3 percent of the

12 | manufacturer's suggested retail price of a notor vehicle or
13 |$500, whichever is greater, based upon the actual cost of

14 | repair to the vehicle.

15 (2) RESPONSIBILITIES OF MANUFACTURER . - -

16 (a) A manufacturer shall disclose, in witing, to a

17 | dealer at the tine of delivery of a notor vehicle, damage and
18 | repair to the notor vehicle which is known to the nanufacturer
19 | and which occurred at any tine after the manufacturing process
20| is conplete, but before delivery of the vehicle to the deal er
21| if the cost of repairing the damage, excluding the cost of
22 | replacing replacenent itens if identical nanufacturer's
23 | ori gi nal equi pnent was used, exceeds the threshold anount.
24 (b)1. Notwithstanding the terns of any franchise
25 | agreenent and except as provided in paragraph (d)1., the
26 | manufacturer is liable for any and all danage to a notor
27 | vehicle which is known to the manufacturer and which occurred
28 | at any tinme after the manufacturing process is conpl ete, but
29 | before delivery to the deal er
30 2. \Wenever a new notor vehicle is damaged in transit
31| and the carrier or the neans of transportation is designated
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by the manufacturer or whenever a notor vehicle is otherw se

danmaged before delivery to the dealer, the dealer shall:

a. Notify the manufacturer of the danage within 7

busi ness days after the date the vehicle is delivered to the

dealer or within any additional tine specified in the

franchi se agreenent; and

b. Request fromthe manufacturer authorization to

repl ace the conponents, parts, and accessories damaged or to

ot herwi se repair the danmmge.

Nothing in this section relieves a dealer's obligation to

cooperate with the manufacturer as necessary on filing any

transportati on damage claimwith the carrier

(c) It is unlawful for any manufacturer to:

1. Fail to assune all responsibility for any liability

resulting fromstructural or production defects.

2. Fail to conpensate any dealer for repairs effected

by the deal er to a danmaged notor vehicle for which notice nust

be given under paragraph (a) or to a notor vehicle damaged in

transit to the deal er when the carrier is designated by the

manuf act ur er.

(d)1. If the deal er determ nes the nethod of

transportation, the risk of |oss passes to the deal er upon

delivery of a notor vehicle to the carrier

2. In every other instance, the risk of |oss renmins

with the manufacturer until the dealer or his designee accepts

the nmotor vehicle fromthe carrier

(e) If the manufacturer refuses or fails to authorize

repair of any damage within 10 busi ness days after receiving

notification given under this section or within any additiona

time as specified in the franchi se agreenent, ownership of the
3
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not or vehicle shall revert to the manufacturer, and the deal er

shal |l have no obligation, financial or otherwi se, with respect

to the notor vehicle, except that the nanufacturer nmay el ect

to repurchase the notor vehicle fromthe deal er or provide

reasonabl e and adequat e conpensation to the dealer to assist

in selling or disposing of the vehicle, as |long as the deal er

has conplied with all other contractual agreenents with regard

to danaged vehicles. |f the nanufacturer repurchases the notor

vehicl e, the dealer shall have no obligation, financial or

otherwi se, with respect to the notor vehicle.
(3) RESPONSIBILITIES OF DEALER. - - A deal er shal
disclose, in witing, to the purchaser, including a purchaser

for resale, of a notor vehicle, danage and repair to the notor

vehicle which is known to the dealer, before entering into a

sales contract, if the cost of repairing the danage, excl udi ng

the cost of replacing replacenent itens if identica

manuf acturer's origi nal equi pnent was used, exceeds the

t hreshol d anpbunt. The purchaser nust provide witten

acknowl edgenent that he or she has received the disclosure.
(4) CONSUMER REMEDI ES. - -
(a)1. A notor vehicle purchaser may file an action to

recover danmges caused by a violation of the disclosure

requi renents of this section. The court shall award a

pur chaser who prevails in such action the anount of any

pecuniary loss, litigation costs, reasonable attorney's fees,

and appropriate equitable relief.

2. An action brought under this section nust be

commenced within 1 year after the discovery of the damage or

within 1 year after the tine discovery reasonably shoul d have

been made by the purchaser
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1 3. This section does not preclude a notor vehicle

2 | purchaser from pursuing other rights or renedi es under any

3| law, including an action under chapter 681

4 (b) Failure to disclose any repaired damage that nust
5] be disclosed and that is within the know edge of the selling
6 | deal er constitutes grounds for recission of the sales

7| contract, provided that, within 30 days after the purchase,

8| the notor vehicle is returned to the dealer with an

9 | acconpanying witten notice of the grounds for recission. In
10 | case of recission under this paragraph, the deal er shal

11 | accept the notor vehicle and refund any paynents made to the
12 | dealer in connection with the transaction, |ess a reasonabl e
13 | all owance for the purchaser's use of the notor vehicle as

14 | defined in s. 681.102(20). If the purchaser elects to proceed
15| under this paragraph, it shall be the purchaser's exclusive
16 | renedy.

17 (c) |If disclosure is not required under this section
18 | a purchaser may not rescind a sales contract or bring a civil
19 | action agai nst the deal er or nanufacturer based sol ely upon
20| the fact that the new notor vehicle was damaged and repaired
21| before conpletion of the sale.
22 Section 2. Paragraph (n) of subsection (9) of section
23| 320.27, Florida Statutes, is anended to read:
24 320.27 Motor vehicle dealers.--
25 (9) DENI AL, SUSPENSI ON, OR REVOCATI ON. - - The depart nment
26 | may deny, suspend, or revoke any license issued hereunder or
27 | under the provisions of s. 320.77 or s. 320.771, upon proof
28 | that a licensee has failed to conply with any of the foll ow ng
29 | provisions with sufficient frequency so as to establish a
30| pattern of wongdoing on the part of the |icensee:
31
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(n) Failure to disclose danage to a new notor vehicle
as defined in s. 320.60(10) as required in s. 501.98 ef—whith

he—deal-er—had | krowedae_if—the_deal-er! I ¢

Section 3. The Division of Statutory Revision is

requested to designate section 501.98, Florida Statutes, as

created by section 1 of this act, part VI of chapter 501

Fl ori da St at ut es.
Section 4. This act shall take effect July 1, 1998.
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1 STATEMENT OF SUBSTANTI AL CHANGES CONTAI NED I N
COW TTEE SUBSTI TUTE FOR

2 SB 1104

3

4| The conmittee substitute assigns the previously unnunbered
sections to a newy created séction wthin Ch. 501, F.S. The

5| commttee substitute revises the threshol d anpbunt for damage
di scl osure from 3 percent of the manufacturer's suggested

6| retail price, to 3 percent of the manufacturer's Slggested
retail price or $500, whichever is greater, excluding

7 | repl acenent itens.

8 | The conmittee substitute expands the nunber of itens that are
consi dered replacenent itens (exenpt from disclosure ]

9| requirement, provided that they are replaced with identica
manuf acturer's ori gi nal eqU|pnent2 to I nclude ]

10 | readi |l y-detachabl e"conponents that are not structural in
nat ure. Exanples include exterior illumnation units, grilles,

11 | sunroofs, external mrrors, and external body claddi ng.

12 | The conmittee substitute specifies that replacenent itens nust
be replaced by identical manufacturer's original equipnent.

13| The conmittee substitute al so provides. that “deal ers nust

14 notify the manufacturer of danage within 7 business days.
The committee substitute provides that this section does not

15| preclude a consuner fromother rights or renedies, and
specifically cites the New Motor Vehicle Warranty Act (Lenon

16 aw) .

17 | The conmittee substitute provides that failure to nake the
di scl osures required under this section constitutes the basis

18 | for denial, suspension, or revocation of a notor vehicle

19 deal er |icense.
The committee substitute provides that an action under this

20 | section nust be brought wthin 1 year of the discovery of the
danmage.

21

22

23

24

25

26

27

28

29

30

31
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