Fl ori da House of Representatives - 1997 HB 1133
By Representative Haf ner

1 Abill to be entitled

2 An act relating to conmunity organi zations;

3 creating "The Community Asset Protection Act";

4 providing that all records and procedures

5 relating to the transfer of the assets or

6 managenent authority of a comunity

7 organi zation to outside interests are open to

8 the public; providing definitions; providing

9 | egislative intent; providing notice; providing

10 for inspection and copying of records;

11 providing an effective date.

12

13 WHEREAS, the Legislature recognizes that comunity

14 | organi zations performval uable services to their communities,
15 ) often in lieu of or in addition to services perforned by

16 | gover nnent agenci es, and

17 WHEREAS, conmmunity organi zations are often established
18 | or supported through charitable contributions and grants,

19 | i ncludi ng donati ons of nobney, valuables, and services
20 | perfornmed by comunity vol unteers, and
21 WHEREAS, conmmunity organi zati ons are recogni zed as
22 | community assets that are exenpt froma nultitude of |ocal
23| state, and federal taxes, and
24 WHEREAS, transfers of the assets or nmnagenent contro
25| of these community assets to outside interests raises the very
26 | real concern that services perforned by comunity
27 | organi zations will be termnated or the cost of providing
28 | those services will be shifted to the taxpayers of the
29 | affected community, and
30 WHEREAS, the Legislature recognizes the need of the
31| affected comunity to nake a reasonabl e eval uation of the
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1| fairness and effects of proposed transfers of its comunity

2| assets to outside interests before such transfers are

3 | consunmat ed, NOW THEREFORE,

4

5| Be It Enacted by the Legislature of the State of Florida:

6

7 Section 1. Sale, |ease, exchange, conveyance, nerger
8| or other transfer of the assets or managenent authority of a
9| comunity organi zation to outside interests. --

10 (1) This section may be cited as "The Conmunity Asset
11 | Protection Act."

12 (2) It is the intent of the Legislature that al

13 | proposed transfers involving 20 percent or nore of the assets
14 | or managenent authority of a conmunity organi zati on to outside
15 ) interests be nade public so that an affected comunity nay

16 | reasonably evaluate the fairness and effects of such transfers
17 | before they are consummated. It is the further intent of the
18 | Legi slature to make such proposed transfers public by

19 | requiring community organi zations to give public notice at
20| | east 60 days before the transfers are consunmated and to nake
21| all records relating to such transfers available for public
22 | inspection and copying as if community organi zati ons were
23 | state agencies subject to the provisions of chapter 119,
24 | Florida Statutes.
25 (3) As used in this section, the term
26 (a) "Affected community" means the citizens and
27 | political entities of this state that are served by, or
28 | receive the benefit of the services provided by, a comunity
29 | organi zati on.
30 (b) "Conmunity organi zation" neans a nonprofit
31| corporation, trust, foundation, society, |eague, order
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associ ati on, organi zation, or other entity recogni zed under 26

US. C s. 501(c) that has current gross assets with a fair

mar ket value of $3 million or nore and is organi zed under the

|laws of this state, or authorized to transact business in this

state, for the purpose of providing health, nedical, or

hospital care, or charitable, social welfare, educational

scientific, literary, fraternal, financial, insurance, or

simlar services that benefit the comunity. A nenber-owned

organi zation that nakes available to its nenbers all records

relating to a proposed transaction for the purpose of

i nspecting, copying, and eval uating such records reasonably in

advance of consummation of the transaction is not a comunity

organi zation subject to the provisions of this section

(c) "Qutside interests" nmeans an individual

partnership, corporation, trust, foundation, joint business

venture, or other entity, whether for-profit or

not-for-profit, that conducts busi ness or provides services

and whose assets are not entirely owned and entirely

controlled by a conmunity organi zation

(d) "Public inspection period" neans the 60 days

i Mmediately following the date of publication by a comunity

organi zation of the first adverti senent notifying the public

of a proposed transaction, during which tine public hearings

are held, all records relating to the proposed transfer are

nmade avail able for public inspection and copying, and the

proposed transacti on nay not be consummmat ed.

(e) "Transaction" neans an action by a comunity

organi zati on to:

1. Sell, |ease, exchange, convey, nerge, or otherw se

transfer control of 20 percent or nore of its current gross

assets in a single transaction, or 30 percent or nore of its
3

CODI NG Wr ds st+ieken are del etions; words underlined are additions.




Fl ori da House of Representatives - 1997 HB 1133
123-162- 97

1| current gross assets in a series of transactions occurring

2| over a period of 3 years, to outside interests;

3 2. Gant 20 percent or nore of the vote on its bhoard
4] of directors or board of trustees in a single transaction, or
5] 30 percent or nore of the vote of such board in a series of

6 | transactions occurring over a period of 3 years, to outside

7| interests; or

8 3. Enter into a joint venture, joint operating

9 | agreenent, nmnagenent agreenent, partnership or other business
10 | agreenent that transfers 20 percent or nore of the comunity
11| organi zation's managenent authority in a single transaction
12 | or 30 percent or nore of its nanagenent authority in a series
13 | of transactions occurring over a period of 3 years, to outside
14 | interests.

15 (4)(a) Wen a community organi zati on proposes to enter
16 | into a transaction, before providing notice under paragraph
17 |(b), the comunity organi zation shall:

18 1. GCbtain one or nore witten reports by i ndependent
19 | experts assessing the follow ng aspects of the proposed

20 | transacti on:

21 a. Wiether the conmunity organi zation is receiving

22 | fair market value for any assets or managenent authority,

23 | which shall include a detail ed valuation of such assets or

24 | managenent authority and a detail ed analysis of all conpeting
25| offers, if any, nade to the comunity organi zati on

26 b. Wether the proposed use of the proceeds of the

27 | proposed transaction is consistent with the charitable

28 | services and benefits provided by the comunity organi zati on
29 | and the donative intent of the benefactors of the commnity
30 | organi zati on; and

31
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c. Wiether the proposed transacti on was negoti ated at

arns' length and is fair to the affected conmunity fromboth a

financial and community service standpoint.

2. (btain signed affidavits regarding conflicts of

interest fromeach nenber of its board of directors or board

of trustees and each officer and executive enpl oyee. These

affidavits nmust disclose whether the affiant has been offered

or has accepted, orally or in witing, any personal or

fam lial benefit, including future enpl oynent or stock

options, fromany outside interests or any affiliated

entities. |In addition, the affiants nust di scl ose whet her

t hey have been offered or have accepted, orally or in witing,

any position with a foundation, trust, corporation, or other

entity that will direct the use of any part of the proceeds of

t he proposed transaction or otherwi se function as a successor

to the conmunity organization

3. State in witing whether there are any contractua

or other agreenents with outside interests regarding future

use of the assets or future exercise of the nmanagenent

authority involved in the proposed transaction and, if so,

what penalties are available if the outside interests do not

conply with those agreenents.

(b) After conplying with the provisions of paragraph

(a), a community organi zati on nust provide notice describing

clearly and concisely the nature of the proposed transaction

the parties to the transaction; the geographical area of the

affected community; the date, tine, and location of the public

hearings required by this section; and, for purposes of public

exam nati on and copying, the location of all records rel ated

to the proposed transacti on.

5
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1 1. Such notice nust be provided, before the public

2 | inspection period commences, to the state attorney where the

3| comunity organi zation maintains its principal place of

4 | business and to the Attorney General

5 2. Such notice nust be provided to the affected

6 | comunity by placing 2 advertisenents in a newspaper of

7| general paid circulation in the affected comunity and of

8 | general interest and readership in the affected comunity, and
9] not one of linmted subject matter, under chapter 50, no | ess
10| than 3 weeks apart, the first before the public inspection

11 | period commences and the other at |east 30 days before the end
12 | of the public inspection period. The required advertisenents
13| nust be no less than 2 colunmms wide by 10 inches long in a

14 | standard size or a tabloid size newspaper, and the headline in
15| the advertisenent nust be in type no snmaller than 18 point.

16 | The advertisenents nust not be placed in that portion of the
17 | newspaper where | egal notices and cl assified adverti senents

18 | appear. Wien possible, the advertisenents nust appear in a

19 | newspaper that is published at | east 5 days a week unless the
20| only newspaper in the affected comrunity is published | ess

21| frequently than 5 days a week. The advertisenents nust be in
22 | substantially the follow ng form

23

24 | NOTICE OF ... (TYPE OF TRANSACTION) ... I NVOLVI NG SUBSTANTI AL
25 (ASSETS OR MANAGEMENT AUTHORITY) ... OF ... (NAME OF

26 COVWLUNI TY ORGANI ZATI ON)

27

28| The ... (nanme of community organi zation) ... proposes to

29 |(cl ear, concise description of proposed transaction, including
30| the nane of the outside interests) ... in no fewer than (60 or
31| 30 days, as appropriate) fromthe date of this Notice. Al

6
CODI NG Wr ds st+ieken are del etions; words underlined are additions.




W WNNNNMNNMNNNMNNNNRRRERRPRPEPR R PR R
P O © 0 N O 00~ WNIERPLO O ®~NOO®Uu D WNPRER O

Fl ori da House of Representatives - 1997 HB 1133
123-162- 97

records relating to this proposed transaction are avail abl e

for public inspection and copying during regul ar busi ness

hours at ... (location where records will be made avail abl e)

Public hearings regarding this proposed transaction wll

© 00 N o O DN P

be held ... (date, tine, and location of public hearings) ...,
at whi ch knowl edgeabl e representatives of ... (nane of
community organization) ... will be available to explain the

proposed transacti on and respond to questions or coments

regardi ng the nature, purpose, and effects of the proposed

transacti on.

(c) A comunity organi zation shall pernmit public

i nspection at no cost, and copying at the rate set forth in
section 119.07(1), Florida Statutes, during the public
i nspection period, of all records relating to the transaction

including but not limted to records setting forth the terns,

conditions and structure of the transaction, due diligence

records, witten reports of experts, relevant financia

records, affidavits required by this section, records rel ating

to collateral agreenents, nminutes of the board of directors or

trustees of all neetings where the proposed transacti on was

consi dered and any reports or other materials presented at

such neetings, and any other rel evant records, including

offers by other outside interests that are reasonably rel ated

to the proposed transaction. These records nmust be made

available to the public in a single |location during regul ar

busi ness hours in the |ocal e where the comunity organization

mai ntains its principal place of business.

(d) A community organi zation nust hold no fewer than 2

public hearings in the affected community during the public

i nspection period at tines and | ocations that are reasonably

conveni ent for nmenbers of the affected conunity to attend and
7
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be heard. At such neetings, know edgeabl e representatives of

the comunity organi zation nust be available to explain the

proposed transacti on and respond to questions or coments

regardi ng the nature, purpose, and effects of the proposed

transacti on.

(5) The Attorney CGeneral or state attorney, on behalf

of the affected conmunity, nmay chall enge a proposed

transaction by bringing an action for declaratory judgment

under chapter 86, Florida Statutes, in the circuit court. |In

such action, the court may address issues that night be

brought before it in a conmon |aw cy-pres action. The court

may declare that the proposed transaction or any part of it is

invalid and nmay not be consummated, or it nmay establish a

nechanismto nonitor future conpliance by the outside

interests with the terns of the transaction, or it may order

any other equitable or legal relief necessary to ensure that

t he proposed transaction is fair to the affected conmunity,

upon a finding that:

(a) The community organi zation failed to fully conply

with the provisions of this section;

(b) The community organi zation will not receive fair

mar ket value for the assets or nanagenent authority invol ved

in the proposed transaction

(c) The proposed transaction pernits assets held by

the comunity organi zation for charitable purposes to be used,

transferred, or distributed for non-charitabl e purposes;

(d) The proposed transaction is not the product of an

arns-|l ength negotiation; there exists a material conflict of

interest relating to the proposed transaction; there has been

a material breach of fiduciary duty;, or there are other

8

CODI NG Wr ds st+ieken are del etions; words underlined are additions.




© 00 N o O DN P

W WNNNNMNNMNNNMNNNNRRRERRPRPEPR R PR R
P O © 0 N O 00~ WNIERPLO O ®~NOO®UuDWNPRER O

Fl ori da House of Representatives - 1997 HB 1133
123-162- 97

aspects of the negotiating process that call into question the

fairness of the proposed transaction

(e) The proceeds fromthe proposed transaction wll

not be applied, or there are insufficient safeguards to ensure

that such proceeds will be applied, in a manner consi stent

with either the current services and benefits provided to the

affected comunity by the conmunity organi zati on or the

donative intent of the benefactors of the comunity

organi zati on; or

(f) The proposed transaction is fundanentally unfair

and not in the best interests of the affected community.

(6) Nothing in this section contravenes or linmts

state or federal antitrust laws or the existing authority of

the Attorney General or a state attorney to protect the public

interest in matters relating to charitable trusts.
Section 2. This act shall take effect July 1, 1997.
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SENATE SUMVARY

Creates "The Comunity Asset Protection Act". Provides
that all records and procedures relating to the transfer
of the assets or nanagengnt authority of a community
organi zation to outside interests arée oPen to the public.
Provi des definitions. Provides legislative intent.
PFOVIgeS notice. Provides for inspéction and copyi ng of
records.

9

CODI NG Wor ds st+ieken are del etions; words underlined are additions.




