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ENROLLED
1997 Legislature CS/ HB 1205, Second Engrossed/ntc/C

An act relating to infornmed consent; creating
the "Wbnan's Ri ght - To- Know Act; anendi ng and
renunbering s. 390.001, F.S.; requiring the
voluntary and i nforned consent of a wonan upon
whom a term nation of pregnancy is to be
perforned or induced; providing requirenents of
i nformed consent; providing that a physician
provide certain information; requiring witten
acknowl edgnent that the pregnant wonan has been
provided with certain infornmation; providing
requirenents relating to an energency
procedure; providing for disciplinary actions;
provi di ng a defense; anendi ng and renunbering
s. 390.002, F.S.; conforning references to the
Departnent of Health; anending s. 390.011

F.S.; expandi ng scope and revising definitions;
amendi ng ss. 390.012, 390.014, 390.015,

390. 016, 390.017, 390.018, 390.019, and
390.021, F.S.; conforming references to the
departnent, the Agency for Health Care

Adm ni stration, and the chapter; providing an
ef fective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. This act may be cited as the "Wman's
Ri ght - To- Know Act."

Section 2. Section 390.001, Florida Statutes, is
renunbered as section 390.0111, Florida Statutes, and anended

to read:
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15 (1) €2y TERM NATION I N TH RD £tAST TRI MESTER;, WHEN

16 | ALLOVNED. --No term nati on of pregnancy shall be performed on
17 | any human being in the third tast trinester of pregnancy

18 | unl ess:

19 (a) Two physicians certify in witing to the fact

20| that, to a reasonable degree of nedical probability, the

21 | termination of pregnancy is necessary to save the life or

22 | preserve the health of the pregnant woman; or

23 (b) The physician certifies in witing to the nedica
24 | necessity for legitinmate energency nedi cal procedures for

25| termination of pregnancy in the last trinmester, and another
26 | physician is not available for consultation

27 (2) 3y PERFORVMANCE BY PHYSI Cl AN REQUI RED. - - No

28 | term nation of pregnancy shall be performed at any tine except
29 | by a physici an as—defined—n—this——section.

30 (3) t4) CONSENTS REQUI RED. - - A term nation of pregnancy
31| may not be perfornmed or induced except with the voluntary and
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1| inforned witten Proer—totermnating—a preghancy,—the

2 | physteiran—shatH—ebtarn—the—witten—+nformed consent of the

3 | pregnant wonman or, in the case of a nental inconpetent, the

4| voluntary and infornmed witten consent of her court-appointed

5| guardi an.

6 (a) Except in the case of a nedical energency, consent

7]|to a termnation of pregnancy is voluntary and i nfornmed only

8|if:

9 1. The physician who is to performthe procedure, or
10| the referring physician, has, at a nininum orally, in person
11 | informed the wonman of:

12 a. The nature and risks of undergoing or not

13 | undergoi ng the proposed procedure that a reasonabl e patient
14 | woul d consider nmaterial to nmaking a knowing and willfu

15 | deci sion of whether to terminate a pregnancy.

16 b. The probabl e gestational age of the fetus at the
17 | tine the termi nation of pregnancy is to be perforned.

18 c. The nedical risks to the woman and fetus of

19 | carrying the pregnancy to term

20 2. Printed materials prepared and provided by the

21 | departnent have been provided to the pregnant wonman, if she
22 | chooses to view these materials, including:

23 a. A description of the fetus.

24 b. Alist of agencies that offer alternatives to

25| term nating the pregnhancy.

26 c. Detailed information on the availability of nedica
27 | assi stance benefits for prenatal care, childbirth, and

28 | neonatal care.

29 3. The wonman acknow edges in witing, before the

30| termi nation of pregnancy, that the information required to be
31| provided under this subsection has been provided.
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Nothing in this paragraph is intended to prohibit a physician

from providing any additional infornmation which the physician

deens material to the woman's i nforned decision to term nate

her pregnancy.

(b) In the event a nedical energency exists and a

physi ci an cannot conply with the requirenents for inforned

consent the—aboveregutrenrents—havenot—been—conpted—wth, a

physician nay ternminate a pregnancy if he or she has obtained

at | east one corroborative nedical opinion attesting to the
nedi cal necessity for enmergency nedical procedures and to the
fact that to a reasonabl e degree of nedical certainty the
continuation of the pregnancy would threaten the |life of the
pregnant worman. |In the event no second physician is available

for a corroborating opinion, the physician nmay proceed but

shal | be docunent reasons for the nedical necessity in the

patient's nedical records.

(c) Violation of this subsection by a physician

constitutes grounds for disciplinary action under s. 458. 331

or s. 459.015. Substantial conpliance or reasonable belief
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that conplying with the requirenents of inforned consent would

threaten the |life or health of the patient is a defense to any

action brought under this paragraph
(4) {5 STANDARD OF MEDI CAL CARE TO BE USED DURI NG
VIABILITY.--If a term nation of pregnancy is perforned during

viability, no person who perforns or induces the ternination
of pregnancy shall fail to use that degree of professiona
skill, care, and diligence to preserve the |ife and health of
the fetus which such person would be required to exercise in
order to preserve the |ife and health of any fetus intended to
be born and not aborted. "Viability" neans that stage of fetal
devel opnent when the life of the unborn child may with a
reasonabl e degree of nedical probability be continued
indefinitely outside the wonb. Notwi thstanding the provisions
of this subsection, the wonan's |life and heal th shal
constitute an overriding and superior consideration to the
concern for the life and health of the fetus when such
concerns are in conflict.

(5) 6y EXPERI MENTATI ON ON FETUS PRCH Bl TED
EXCEPTI ON. -- No person shall use any live fetus or live,
premature infant for any type of scientific, research
| aboratory, or other kind of experinentation either prior to
or subsequent to any ternination of pregnancy procedure except
as necessary to protect or preserve the life and health of
such fetus or premature infant.

(6) 7 FETAL REMAINS. --Fetal remains shall be disposed
of in a sanitary and appropriate manner and in accordance with
standard health practices, as provided by rule of the
depart ment eof—Heatth—and—Rehabititat+ve—Servieces. Failure to
di spose of fetal remains in accordance with departnent rules
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is a msdeneanor of the second degree, punishable as provided
ins. 775.082 or s. 775.083.

(7) 8y REFUSAL TO PARTI Cl PATE | N TERM NATI ON
PROCEDURE. --Nothing in this section shall require any hospita
or any person to participate in the termnation of a
pregnancy, nor shall any hospital or any person be liable for
such refusal. No person who is a nenber of, or associated
with, the staff of a hospital, nor any enpl oyee of a hospita
or physician in which or by whomthe term nation of a
pregnancy has been authorized or perforned, who shall state an
obj ection to such procedure on noral or religious grounds
shall be required to participate in the procedure which wll
result in the ternmination of pregnancy. The refusal of any
such person or enployee to participate shall not formthe
basis for any disciplinary or other recrim natory action
agai nst such person.

(8) {9y EXCEPTION. --The provisions of this section
shall not apply to the performance of a procedure which
ternm nates a pregnancy in order to deliver a live child.

(9) £36) PENALTI ES FOR VI OLATI ON. - - Except as provi ded
in subsections (3) and (6):

(a) Any person who willfully perforns, or actively
participates in, a termnation of a pregnancy procedure in
violation of the requirenents of this section comits +s
guit+ty—oef a felony of the third degree, punishable as provided
ins. 775.082, s. 775.083, or s. 775.084.

(b) Any person who performs, or actively participates
in, atermnation of a pregnancy procedure in violation of the
provisions of this section which results in the death of the
wonman commits +s—guttty—oef a felony of the second degree,
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puni shabl e as provided in s. 775.082, s. 775.083, or s.
775.084.

Section 3. Section 390.002, Florida Statutes, 1996
Suppl enent, is renunbered as section 390.0112, Florida
Statutes, and subsections (1) and (4) of said section are
amended, to read:

390. 0112 3960662 Termination of pregnanci es;
reporting. --

(1) The director of any nedical facility in which any
pregnancy is term nated shall subnit a nonthly report which
contains the nunmber of procedures performed, the reason for
sane, and the period of gestation at the tinme such procedures
were perforned to the departnent ef—Heatth—and—RehabitHtative
Serviees. The departnent shall be responsible for keeping such
reports in a central place fromwhich statistical data and
anal ysi s can be nmde.

(4) Any person required under this sectionto file a
report or keep any records who willfully fails to file such
report or keep such records may be subject to a $200 fine for
each violation. The departnent ef—Heatth—andRehabitHtative
Serviees shall be required to i npose such fines when reports
or records required under this section have not been tinely
received. For purposes of this section, tinely received is
defined as 30 days followi ng the precedi ng nonth.

Section 4. Section 390.011, Florida Statutes, is
amended to read:

390.011 Definitions.--As used in this chapter, the
t erm act:

(1) "Abortion" neans the ternination of human

pregnancy with an intention other than to produce a live birth
or to renove a dead fetus.
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(2) "Abortion clinic" or "clinic" neans any facility
in which abortions are perforned. The term does not include:
other—than

(a) A hospital;or

(b) A physician's office, provided that the office

whieh is not used prinmarily for the perfornance of abortions.

(3) "Agency" neans the Agency for Health Care

Admi ni stration.
(4) 3y "Departnment” neans the Department of Health and
habit . . .
(5)t4) "Hospital" means a facility |icensed under
chapt er 395.
(6) £5)y "Physician" nmeans a physician |icensed under

chapter 458 or chapter 459 or a physician practicing nedicine
or osteopathy in the enploynent of the United States er—this
state.

(7)6)y "Third trinmester” neans the weeks of pregnancy
after the 24th week of pregnancy.

Section 5. Subsections (1) and (2) of section 390.012,
Fl ori da Statutes, are anended to read

390. 012 Powers of agency departwent; rul es; disposa
of fetal remains.--

(1) The agency depart+rent shall have the authority to
devel op and enforce rules for the health, care, and treatnent
of persons in abortion clinics and for the safe operation of
such clinics. These rules shall be conparable to rules which
apply to all surgical procedures requiring approximtely the
sane degree of skill and care as the performance of first
trimester abortions. The rules shall be reasonably related to
the preservation of maternal health of the clients. The rules
shal |l not inpose a legally significant burden on a wonan's
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freedomto decide whether to terninate her pregnancy. The
rul es shall provide for

(a) The performance of pregnancy ternination
procedures only by a licensed physician

(b) The nmaki ng, protection, and preservation of
patient records, which shall be treated as nedical records
under chapter 458.

(2) The agency depart+ent nay adopt and enforce rul es,
in the interest of protecting the public health, to ensure the
pronmpt and proper disposal of fetal remmins and tissue
resulting from pregnancy termnation

Section 6. Subsection (1) of section 390.014, Florida
Statutes, is anended to read:

390. 014 Licenses; fees, display, etc.--

(1) No abortion clinic shall operate in this state
without a currently effective license issued by the agency
Pepartrent—of—Heatth—and—Rehabi-H-tati-ve—Servieces

Section 7. Subsection (1) of section 390.015, Florida
Statutes, is anended to read:

390.015 Application for license.--

(1) An application for a license to operate an
abortion clinic shall be nade to the agency departwent on a
formfurnished by it for that purpose. The application shal
be acconpani ed by the applicable |icense fee.

Section 8. Section 390.016, Florida Statutes, is
amended to read:

390.016 Expiration of license; renewal.--

(1) A license issued for the operation of an abortion
clinic, unless sooner suspended or revoked, shall expire 1
year fromthe date of issuance. Sixty days prior to the
expiration date, an application for renewal of such |license
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1| shall be subnmitted to the agency departaent on a form
2 | furnished by the agency departrwrent. The |icense may be
3| renewed if the applicant has net the requirenents of this
4 | chapter aet and of all rules adopted pursuant to this chapter
5| aet.
6 (2) A licensee agai nst which a revocation or
7 | suspensi on proceeding is pending at the tine of |icense
8 | renewal may be issued a conditional |icense which shall be
9| effective until final disposition of the proceeding by the
10 | agency departaent. |f judicial relief is sought fromthe
11 | order resulting fromthe revocati on or suspensi on proceedi ng,
12 | the court having jurisdiction may order that the conditiona
13| license be continued for the duration of the judicial
14 | proceedi ng.
15 Section 9. Section 390.017, Florida Statutes, is
16 | anended to read:
17 390. 017 G ounds for suspension or revocation of
18 | license.--The license of an abortion clinic nmay be revoked, or
19 | may be suspended for a period not to exceed 2 years, or the
20 | agency departwent nay refuse to renew such license, if it is
21 | determined in accordance with the provisions of chapter 120
22 | that the clinic has violated a provision of this chapter aect
23| or any rule or lawful order of the agency departrent.
24 Section 10. Section 390.018, Florida Statutes, is
25| anended to read:
26 390.018 Administrative penalty in lieu of revocation
27 | or suspension.--If the agency departwent finds that one or
28 | nore grounds exist for the revocation or suspension of a
29 | license issued to an abortion clinic, the agency departient
30| may, in lieu of such suspension or revocation, inpose a fine
31| upon the clinic in an anpbunt not to exceed $1,000 for each
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violation. The fine shall be paid to the agency departrent
within 60 days fromthe date of entry of the administrative
order. If the licensee fails to pay the fine inits entirety
to the agency departrrent- within the period all owed, the
license of the licensee shall stand suspended, revoked, or
renewal or continuation may be refused, as the case may be,
upon expiration of such period and wi thout any further

admi ni strative or judicial proceedings.

Section 11. Section 390.019, Florida Statutes, is
amended to read:

390. 019 Inspections; investigations.--The agency
departwent shall nake or shall cause to be made an i nspection
of an abortion clinic prior to licensing such clinic, and it
shal | make such additional inspections and investigations as
may be necessary to assure conpliance with this chapter aet.

Section 12. Section 390.021, Florida Statutes, is
amended to read:

390.021 Injunction.--In addition to the other powers
provided by this chapter aet, the agency depart+rent nay
institute injunction proceedings in a court of conpetent
jurisdiction to restrain or prevent the establishnent or
operation of an abortion clinic which does not have a |license
or isinviolation of any provision of this chapter aet or of
any rul es adopted pursuant to this chapter aet.

Section 13. This act shall take effect July 1, 1997.
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