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By Representative Merchant

1 Abill to be entitled

2 An act relating to workers' conpensation

3 anending s. 440.09., F.S.; excluding coverage

4 under the Defense Base Act; anending s. 440. 15,

5 F.S.; providing for cessation of entitlenment to

6 certain payments under certain circunstances;

7 providing for offsets agai nst certain paynents

8 under certain circunstances; anending s.

9 440.34, F.S.; providing limts on attorney's

10 fees; repealing s. 440.02(34)(f), F.S.,

11 relating to the definition of catastrophic

12 injury; repealing s. 440.15(6), F.S., relating

13 to the obligation to rehire; providing an

14 ef fective date.

15

16 | Be It Enacted by the Legislature of the State of Florida:

17

18 Section 1. Subsection (2) of section 440.09, Florida
19 | Statutes, is anended to read:

20 440. 09 Coverage. - -

21 (2) Benefits are not payable in respect of the

22 | disability or death of any enployee covered by the Federa

23| Enployer's Liability Act, the Longshorenen's and Harbor

24 | Wrker's Conpensation Act, the Defense Base Act,or the Jones
25 | Act.

26 Section 2. Paragraph (d) of subsection (1) of section
27 | 440.15, Florida Statutes, 1996 Supplenent, is anended, and
28 | subsection (14) is added to said section, to read:

29 440.15 Conpensation for disability.--Conpensation for
30| disability shall be paid to the enpl oyee, subject to the

31| limts provided in s. 440.12(2), as follows:
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1 (1) PERMANENT TOTAL DI SABI LI TY. - -

2 (d)y1. If an enployee who is being paid conpensation

3| for permanent total disability becones rehabilitated to the

4 | extent that he establishes an earning capacity, he shall be

5| paid, instead of the conpensation provided in paragraph (a),

6 | benefits pursuant to subsection (3). The division shall adopt
7| rules to enable a pernanently and totally di sabl ed enpl oyee

8 | who may have reestablished an earning capacity to undertake a
9| trial period of reenploynent without prejudicing his return to
10 | permanent total status in the case that such enpl oyee is

11 | unable to sustain an earning capacity.

12 2. Entitlenent to pernanent and total disability

13 | paynents shall cease at age 62 if the enployee is eligibhle for
14 | Federal social security benefits of any category, whether or
15| not the enpl oyee has applied for such benefits.

16 (14) OFFSETS. --Paynents under this section, regardless
17 | of category, shall be offset by the full anmpunt of nopneys paid
18 | by the enpl oyer under any sal ary continuation plan or

19 | severance pay provided to an enployee if the enployee is laid
20| off for reasons other than the injury.

21 Section 3. Subsections (1), (2), and (3) of section

22 | 440.34, Florida Statutes, are anended to read:

23 440.34 Attorney's fees; costs.--

24 (1) A fee, gratuity, or other consideration may not be
25| paid for services rendered for a clainmant in connection with
26 | any proceedi ngs arising under this chapter, unless approved as
27 | reasonabl e by the judge of conpensation clainms or court having
28 | jurisdiction over such proceedi ngs. Except as provided by this
29 | subsection, any attorney's fee approved by a judge of

30 | conpensation clainms for services rendered to a clai mant nust
31| equal to 20 percent of the first $5,000 of the amount of the
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benefits secured, 15 percent of the next $5,000 of the anpunt
of the benefits secured, 10 percent of the renmining anount of
the benefits secured to be provided during the first 10 years
after the date the claimis filed, and 5 percent of the
benefits secured after 10 years. However, the judge of
conpensation clainms shall consider the following factors in
each case and nmay increase or decrease the attorney's fee if,
in his judgnment, the circunstances of the particular case
warrant such action

(a) The tinme and | abor required, the novelty and
difficulty of the questions involved, and the skill requisite
to performthe | egal service properly.

(b) The fee customarily charged in the locality for
simlar |egal services.

(c) The anopunt involved in the controversy and the
benefits resulting to the clai mant.

(d) The tine |limtation inposed by the claimant or the
ci rcunst ances.

(e) The experience, reputation, and ability of the
| awyer or |awyers perform ng services.

(f) The contingency or certainty of a fee.

The fee shall not exceed $150 per hour for attorneys and $45

per hour for paralegals, or the hourly rate paid by the

enpl oyer to its attorneys and paral egal s, whichever is the

| ower hourly rate.

(2) In awarding a reasonable claimant's attorney's
fee, the judge of conpensation clainms shall consider only
those benefits to the clainant that the attorney is
responsi ble for securing. The anpunt, statutory basis, and
type of benefits obtained through | egal representation shal
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be listed on all attorney's fees awarded by the judge of
conpensation clainms. For purposes of this section, the term
"benefits secured" neans benefits obtained as a result of the
claimant's attorney's |egal services rendered in connection
with the claimfor benefits. However, such term does not

i nclude future nedical benefits to be provided on any date
nore than 5 years after the date the claimis filed. Anpunts
reinmbursable to a third party payor by an enpl oyer-carrier

whose coverage was secured in whole or in part by paynents by

such enpl oyer-carrier shall not be included in the definition

of benefits secured.

(3) If the claimnt should prevail in any proceedings
before a judge of conpensation clains or court, there shall be
t axed agai nst the enployer the reasonable costs of such
proceedi ngs, not to include the attorney's fees of the
claimant. A clainmant shall be responsible for the paynent of
his own attorney's fees, except that a claimnt shall be
entitled to recover a reasonable attorney's fee froma carrier
or enpl oyer:

(a) Against whom he successfully asserts a claimfor
nedi cal benefits only, if the claimnt has not filed or is not
entitled to file at such tine a claimfor disability,
per manent i npairnent, wage-loss, or death benefits, arising
out of the sane accident; or

(b) In any case in which the enployer or carrier files
a notice of denial with the division and the injured person
has enpl oyed an attorney in the successful prosecution of his
claim or

(c) In a proceeding in which a carrier or enployer
denies that an injury occurred for which conpensation benefits
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are payable, and the clainmant prevails on the issue of
conpensability; or

(d) In cases where the claimant successfully prevails
in proceedings filed under s. 440.24 or s. 440. 28.

In applying the factors set forth in subsection (1) to cases
ari sing under paragraphs (a), (b), (c), and (d), the judge of
conpensation clainms nust only consider only such benefits and
the tinme reasonably spent in obtaining themas were secured
for the claimant within the scope of paragraphs (a), (b), (c),
and (d). No prejudgnent or postjudgnent interest shall be

i ncluded on attorney's fees awarded pursuant to this chapter

Section 4. Paragraph (f) of subsection (34) of section

440.02, Florida Statutes, and subsection (6) of section
440.15, Florida Statutes, 1996 Suppl enent, are hereby
r epeal ed

Section 5. This act shall take effect October 1, 1997.
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HOUSE SUMVARY

Revi ses workers' conpensation provisions relating to
entitlenent to disability paynents, offsets agalnst
payments, and attorney' s fees. See bill for details
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