Fl ori da House of Representatives - 1997 CS/ CS/ HB 1299

By the Committees on Conmunity Affairs, Real ProPerty &
Probate and Representatives Crow, Kelly, Spratt, Safley, Culp
Fasano, Sindler, Brown and Byrd

1 A bill to be entitled

2 An act relating to the Florida Mbile Hone Act;

3 anending s. 723.006, F.S.; revising | anguage

4 with respect to the powers and duties of the

5 D vision of Florida Land Sal es, Condom ni uns,

6 and Mobil e Homes; directing the division not to

7 requi re refunds under certain circunstances;

8 providing a fine for minor violations;

9 providing for certain rules; authorizing the

10 division to enter into certain consent orders;

11 anending s. 723.021, F.S.; providing for

12 reasonabl e costs and attorney's fees when the

13 obligation of good faith and fair dealing is

14 breeched; anending s. 723.037, F.S.; revising

15 | anguage with respect to ot rental increases;

16 anending s. 723.0381, F.S.; revising

17 arbitration procedures; anending s. 723.063,

18 F.S.; authorizing nobile hone owners

19 associ ations to defend actions for rent or
20 possession; anmending s. 723.071, F.S.; revising
21 | anguage with respect to the sale of nobile
22 hone parks; providing an effective date.
23
24| Be It Enacted by the Legislature of the State of Florida:
25
26 Section 1. Subsection (5) of section 723.006, Florida
27 | Statutes, 1996 Supplenent, is anended, present subsections
281 (6), (7), and (8) are renunbered as subsections (8), (9), and
29| (10), respectively, and new subsections (6) and (7) are added
30| to said section, to read:
31
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1 723.006 Powers and duties of division.--In perform ng
2|its duties, the division has the foll owing powers and duti es:
3 (5) Notwithstandi ng any renedi es available to nobile
4 | hone owners, nobile hone park owners, and honeowners'
5| associations, if the division has reasonabl e cause to believe
6| that a violation of any provision of this chapter or any rule
7 | promul gat ed pursuant hereto has occurred, the division may
8| institute enforcenent proceedings in its own nane agai nst a
9 | devel oper, nobile hone park owner, or honeowners' association,
10| or its assignee or agent, as follows:
11 (a) The division may pernmt a person whose conduct or
12 | actions may be under investigation to waive formal proceedings
13| and enter into a consent proceedi ng whereby orders, rules, or
14 | letters of censure or warning, whether formal or infornal, may
15| be entered agai nst the person
16 (b) The division may issue an order requiring the
17 | nobil e hone park owner, or its assignee or agent, to cease and
18 | desist froman unl awful practice and take such affirnative
19 | action as in the judgnent of the division will carry out the
20 | purposes of this chapter. The affirmative action may include
21| the follow ng
22 1. Refunds of rent increases, inproper fees, charges
23 | and assessnents, including pass-throughs and pass-ons
24 | collected in violation of the terns of this chapter
25 2. Filing and utilization of docunents which correct a
26 | statutory or rule violation.
27 3. Reasonabl e action necessary to correct a statutory
28 | or rule violation.
29 (c) The division shall not require a refund of rent
30 | i ncreases, inproper fees, charges and assessnents, including
31 | pass-throughs and pass-ons, unless there is evidence of a
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maj or violation. Mnor violations of the chapter shall be
limted to a fine of $250.
(d)ter In deternmining the anount of civil penalty or

affirmative action to be inposed under this section, if any,
t he division nust consider the follow ng factors:

1. The gravity of the violation

2. \Wiether the person has substantially conplied with
the provisions of this chapter

3. Any action taken by the person to correct or
mtigate the violation of this chapter

(e) td)y The division may bring an action in circuit
court on behalf of a class of nobile home owners, nobile hone
park owners, |essees, or purchasers for declaratory relief,
injunctive relief, or restitution.
(f)feyl. The division may inpose a civil penalty

agai nst a nobile hone park owner or homeowners' association,
or its assignee or agent, for any violation of this chapter, a
properly pronul gated park rule or regulation, or a rule or
regul ati on pronul gated pursuant hereto. A penalty may be
i nposed on the basis of each separate violation and, if the
violation is a continuing one, for each day of conti nuing
violation, but in no event may the penalty for each separate
violation or for each day of continuing violation exceed
$5,000. Al anpunts collected shall be deposited with the
Treasurer to the credit of the Division of Florida Land Sal es,
Condom ni uns, and ©Mobil e Hones Trust Fund.

2. If aviolator fails to pay the civil penalty, the
di vi sion shall thereupon issue an order directing that such
viol ator cease and desist fromfurther violation until such
time as the civil penalty is paid or may pursue enforcenent of
the penalty in a court of conpetent jurisdiction. If a
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honeowners' association fails to pay the civil penalty, the
di vi sion shall thereupon pursue enforcenent in a court of
conpetent jurisdiction, and the order inposing the civil
penalty or the cease and desi st order shall not becone
effective until 20 days after the date of such order. Any
action comenced by the division shall be brought in the
county in which the division has its executive offices or in
whi ch the violation occurred.

(6) The division shall adopt rules for the

i npl erentation of all civil penalties or adm nistrative

actions, including, but not limted to, establishing major and

m nor violations. A major violation neans a violation of this

chapt er whi ch endangers the public health, safety, and welfare

or causes substantial econonic harmto the nobile hone park

resi dents.
(7) The division is authorized to enter into consent

orders in which the violator does not admit nor deny the

factual matters or the conclusions of | aw reached by the

di vision, solely for the purpose of entering into the consent

order, which consent order shall not be admtted into a court

of law for the purpose of proving any fact or violation of |aw

set forth therein.

Section 2. Section 723.021, Florida Statutes, is
amended to read:

723.021 Obligation of good faith and fair
deal i ngs.--Every rental agreenent or duty within this chapter

i nposes an obligation of good faith and fair dealings in its
perfornmance or enforcenent. Either party to a di spute under

this chapter nmay seek an order finding the other party has not

conplied with the obligations of good faith and fair dealings.

Upon such a finding, the court shall award reasonabl e costs
4
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and attorney's fees to the prevailing party for proving the

nonconpl i ance.
Section 3. Subsection (4) of section 723.037, Florida
Statutes, is anended to read:

723.037 Lot rental increases; reduction in services or
utilities; change in rules and regul ati ons; nediation. --

(4)(a) Aconmttee, not to exceed five in nunber
designated by a nmajority of the affected nobile hone owners or
by the board of directors of the honeowners' association, if
appl i cabl e, and the park owner shall neet, at a nutually
convenient time and place within 30 days after receipt by the
honeowners of the notice of change, to discuss the reasons for
the increase in lot rental anmpunt, reduction in services or
utilities, or change in rules and regul ati ons.

(b) At the neeting, the park owner or subdivision

devel oper shall in good faith disclose and explain al

material factors resulting in the decision to increase the |ot

rental anount, reduce services or utilities, or change rul es

and regul ations, including how those factors justify the

speci fi ¢ change proposed. The park owner or subdivision

devel oper may not linit the discussion of the reasons for the

change to generalities only, such as, but not linmted to,

i ncreases in operational costs, changes in econonic

conditions, or rents charged by conparabl e nobil e hone parks.

For exanple, if the reason for an increase in |lot rental

anount is an increase in operational costs, the park owner

nust disclose the itemor itens which have i ncreased, the

anount of the increase, any simlar itemor itens which have

decreased, and the anmount of the decrease. If an increase is

based upon the lot rental anpunt charged by conparabl e nobile

hone parks, the park owner shall disclose the nane, address,
5
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| ot rental anpbunt, and any other rel evant factors concerning

the nobile hone parks relied upon by the park owner. The park

owner shall prepare a witten summary of the naterial factors

and retain a copy for 3 years. Upon request, the park owner

shal |l provide the conmittee a copy of the summary.

Section 4. Subsection (2) of section 723.0381, Florida
Statutes, is anended to read:

723.0381 G vil actions; arbitration.--

(2) The court may shatH- refer the action to a—panet—of
three—arbi-trators—for—ecotrt—annexed nonbi nding arbitration
pursuant to s. 44.103 and the Florida Rules of Givil

Pr ocedur e;—execept—that—conpensation—tor—the—arbrt+rators——shat
e I T o I F . .

mreti-ators—n—that—judietat—e++reui-t. The court shall order the

hearing to be held informally with presentati on of testinony

kept to a mininumand matters presented to the arbitrators

primarily through the statenents and argunents of counsel. The

court shall assess the parties equally to pay the conpensation
awarded to the arbitrators if neither party requests a trial
de novo. If a party has filed for a trial de novo, the party
shall be assessed the arbitration costs, court costs, and
ot her reasonabl e costs of the opposing party, including
attorney's fees, investigation expenses, and expenses for
expert or other testinony or evidence incurred after the
arbitration hearing if the judgnent upon the trial de novo is
not nore favorable than the arbitration decision. |If
subsequent to arbitration a party files for a trial de novo,
the arbitration decision my be nade known to the judge only
after he has entered his order on the nerits.

Section 5. Section 723.063, Florida Statutes, is
amended to read:

6
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1 723.063 Defenses to action for rent or possession

2 | procedure. --

3 (1) In any action based upon nonpaynent of rent or

4| seeking to recover unpaid rent, or a portion thereof, or a

5| rent increase,the nobile home owner or nobile hone owners

6 | association pursuant to Rule 1.220, Florida Rules of Civil

7 | Procedure, may defend upon the ground of a naterial

8 | nonconpliance with any portion of this chapter or nmay raise

9 | any other defense, whether |egal or equitable, which he may
10 | have. The defense of material nonconpliance may be raised by
11| the nobile hone owner or npbile honme owners' association only
12| if 7 days have el apsed after he has notified the park owner in
13| witing of his intention not to pay rent, or a portion

14 | thereof, based upon the park owner's nonconpliance with

15| portions of this chapter, specifying in reasonable detail the
16 | provisions in default. A material nonconpliance with this

17 | chapter by the park owner is a conplete defense to an action
18 | for possession based upon nonpaynent of rent, or a portion

19 | thereof, and, upon hearing, the court or the jury, as the case
20 | may be, shall deternmine the anmount, if any, by which the rent
21 ]is to be reduced to reflect the dimnution in value of the |ot
22 | during the period of nonconpliance with any portion of this
23 | chapter. After consideration of all other rel evant issues,
24 | the court shall enter appropriate judgnent.
25 (2) In any action by the park owner or a nobile hone
26 | owner or nobile hone owners' association brought under
27 | subsection (1), the nobile honme owner or nobile hone owners
28 | association shall pay into the registry of the court that
29 | portion of the accrued rent, if any, relating to the clai mof
30 | material nonconpliance as alleged in the conplaint, or as
31| determined by the court. The court shall notify the nobile
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1| hone owner or nobile honme owners' association of such

2| requirement. The failure of the nobile hone owner or nobile
3 | hone owners' association to pay the rent, or portion thereof,
4] into the registry of the court as required herein constitutes
5| an absol ute wai ver of the nobile honme owner's or nobile hone
6 | owners' association's defenses other than paynent, and the

7| park owner is entitled to an i medi ate default.

8 (3) When the nobile hone owner or nobile hone owners'
9 | associ ati on has deposited funds into the registry of the court
10| in accordance with the provisions of this section and the park
11 | owner is in actual danger of |oss of the prenises or other

12 | personal hardship resulting fromthe loss of rental incone

13| fromthe prem ses, the park owner nmay apply to the court for
14 | di sbursenent of all or part of the funds or for pronpt fina
15 | hearing, whereupon the court shall advance the cause on the
16 | calendar. The court, after prelinmnary hearing, my award al
17 | or any portion of the funds on deposit to the park owner or
18 | may proceed imediately to a final resolution of the cause.
19 Section 6. Subsection (2) of section 723.071, Florida
20| Statutes, is anended to read:

21 723.071 Sale of nobile hone parks. --

22 (2) If a nobile honme park owner receives a bona fide
23 | offer to purchase the park that he intends to consider or nake
24 | a counteroffer to, his only obligation shall be to notify the
25| officers of the honeowners' association that he has received
26 | an offer and disclose the price and material terns and

27 | conditions upon which he would consider selling the park and
28 | consi der any offer nade by the honeowners, provided the

29 | honeowners have conplied with ss. 723.075-723.079. The park
30 | owner shall be under no obligation to sell to the honeowners
31| or to interrupt or delay other negotiations, and ke shall be
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1| free at any tine to execute a contract for the sale of the

2| park to a party or parties other than the honeowners or the

3| association, if it is clear fromthe face of the bona fide

4 | offer that the honmeowners or honeowners' association could not
5| match the terns and conditions contained in the bona fide

6| offer by making an offer containing the sane terns and

7| conditions. If, however, the bona fide offer contains terns

8| and conditions that the homeowners could natch, the nobile

9 | hone park owner shall negotiate in good faith with the

10 | honeowners or the association for the sale of the park. The
11 | sanme terns and conditions neans that the consideration is the
12 | sane and that the seller of the property or properties will be
13| eligible for deferral of all federal and state inconme taxes to
14 | the sane extent as if the unsolicited offer were accepted, and
15| that the seller's business and personal estate planning

16 | objectives can be net by a sale to the honeowners or the

17 | homeowners' associ ation

18 Section 7. This act shall take effect October 1, 1997.
19

20

21

22
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