Fl ori da House of Representatives - 1997 HB 1359
By Representative Argenzi ano

1 Abill to be entitled

2 An act relating to forensic client services;

3 anending s. 40.29, F.S., relating to estinmated
4 anount of pay for expert w tnesses, to conform
5 a reference; creating s. 393.112, F.S.

6 providing for a court order involuntarily

7 admtting a nentally retarded or autistic

8 defendant to a specialized involuntary

9 residential training program providing

10 departnental responsibilities, procedures, and
11 guidelines relating to court petition and

12 hearing thereon, notice, exam nation of

13 defendant, continuing jurisdiction, and appeal
14 providing for fees of exanmi ning commttee;

15 provi di ng for appointnment of public defender or
16 ot her counsel for the defendant or appoi ntment
17 of guardian ad litem anendi ng and reorgani zi ng
18 ch. 916, F.S., the Forensic Cient Services

19 Act; creating pt. | of ch. 916, F.S.; providing
20 general provisions of the chapter; anending s.
21 916. 105, F.S.; revising legislative intent;
22 anending s. 916. 106, F.S.; revising definitions
23 Wi th respect to the chapter; redefining
24 "departnent” to refer to the Departnent of
25 Children and Family Services in lieu of the
26 Departnent of Health and Rehabilitative
27 Services; anending s. 916.107, F.S.; revising
28 state policy with respect to the rights of
29 forensic clients, and conforning term nol ogy;
30 anendi ng and renunbering s. 916.175, F.S.
31 relating to crinminal escape by client;
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1 prohi biting escape or attenpted escape froma
2 facility or programby a client under specified
3 ci rcunstances, and providing penalties
4 t herefor; anending and renunbering s. 916. 178,
5 F.S.; prohibiting the introduction of certain
6 articles into or upon, or the taking or attenpt
7 to take or send certain articles from facility
8 grounds, under specified circunstances, and
9 providing penalties therefor; providing for
10 enforcenent by institutional security personne
11 or |aw enforcenent officers; anending and
12 renunbering s. 916.19, F.S.; providing for
13 client protection and security; renunbering s.
14 916.20, F.S., relating to departnental
15 rul emaki ng; creating pt. Il of ch. 916, F.S.
16 relating to forensic services for persons who
17 are nentally ill; anmending and renunbering s.
18 916. 108, F.S.; providing for evaluation of
19 defendant for conpetency to proceed or for
20 sanity, under specified circunstances; anendi ng
21 and renunbering s. 916.11, F.S.; revising tine
22 limts and guidelines relating to appoi nt nent
23 of experts; amending s. 916.12, F.S.; providing
24 duties of exam ning experts and guidelines with
25 respect to reports on defendant's nental
26 conpet ence to proceed and reconmmended treat nent
27 for defendant to attain conpetence to proceed;
28 anending s. 916.13, F.S.; providing criteria
29 for involuntary conmm tnent of defendant
30 adj udi cat ed i nconpetent to proceed due to
31 nmental illness; providing for admi ssion to a
2
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1 mental health facility; anmending s. 916. 14,

2 F.S.; providing for inapplicability of statute
3 of limtations and forner jeopardy under

4 speci fied circunmstances when defendant is

5 i nconpetent to proceed; anending s. 916. 145,

6 F.S.; revising tine limts and guidelines with
7 respect to dismssal of charges against a

8 def endant adj udi cated i nconpetent to proceed;

9 providing for disnissal wthout prejudice under
10 speci fied circunmstances; anending s. 916. 15,

11 F.S., relating to involuntary comm tnent of

12 def endant adjudi cated not guilty by reason of
13 insanity; conform ng term nology; providing for
14 mandat ory departnental retention and treatnent
15 of defendant; reenacting s. 394.467(7)(a),

16 F.S., relating to procedure for continued

17 i nvoluntary placenent, to incorporate said

18 anmendnent in a reference; anending s. 916. 16,
19 F.S.; providing for retention of jurisdiction
20 by committing court over a defendant

21 hospitalized as inconpetent to proceed or

22 because of a finding of not guilty by reason of
23 insanity or a defendant placed on conditiona
24 rel ease; anending s. 916.17, F.S.; revising

25 procedures and guidelines relating to

26 conditional rel ease and nodification of rel ease
27 conditions, including filing requirenents for
28 pl ans for outpatient treatnment; creating pt.

29 Il of ch. 916, F.S., relating to forensic

30 persons who are nentally retarded or autistic;
31 creating s. 916.301, F.S.; providing for
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1 appoi nt nent of experts who are nental

2 retardation or autism professionals, under

3 speci fied circunmstances; providing for certain
4 w t ness fees and eval uator fees as court costs;
5 providing for reinbursenent of certain travel

6 and per di em expenses of state enpl oyees;

7 creating s. 916.3012, F. S.; providing for

8 determ nati on of inconpetence to proceed when
9 t he defendant's suspected nental condition is
10 nmental retardation or autism creating s.

11 916. 302, F.S.; providing for involuntary

12 conmi t ment of defendant determined to be

13 i nconpetent to proceed due to nental

14 retardation or autism requiring the departnment
15 to notify the court of transfer of a defendant;
16 creating s. 916.3025, F.S.; providing for

17 retention of jurisdiction over certain

18 defendants found i nconpetent to proceed and

19 ordered into a secure facility for nentally
20 retarded or autistic defendants; creating s.
21 916. 303, F.S.; providing for dismssal of
22 charges wi thout prejudice or involuntary
23 admi ssion to residential services or a training
24 program under specified circunstances when the
25 defendant is found inconpetent to proceed due
26 to nental retardation or autism creating s.
27 916. 304, F.S.; providing for conditiona
28 rel ease based on an approved plan for providing
29 conti nui ng communi ty-based training of
30 defendant; providing for nodification of
31 rel ease conditions or termnation of
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1 jurisdiction under specified circunstances;

2 requiring certain witten notice of the

3 involuntarily admitted defendant's right to

4 petition for wit of habeas corpus; providing

5 an effective date.

6

7| Be It Enacted by the Legislature of the State of Florida:

8

9 Section 1. Subsection (1) of section 40.29, Florida
10 | Statutes, is anended to read:

11 40.29 Cerks to estimte amount for pay of jurors and
12 | witnesses and nake requisition.--

13 (1) The clerk of the court in and for any county shal
14 | make an estimate of the anpbunt necessary during any quarterly
15| fiscal period beginning July 1 and during each succeedi ng

16 | quarterly fiscal period for the paynent by the state of:

17 (a) Jurors in the circuit court and the county court;
18 (b) Wtnesses before the grand jury;

19 (c) Wtnesses summpned to appear for an investigation
20| prelimnary hearing, or trial in a crimnal case when the
21 | witnesses are sunmoned by a state attorney or on behalf of an
22 | i ndi gent def endant;
23 (d) Mental health professionals who are appoint ed
24 | pursuant to s. 394.473 and required in a court hearing
25| involving an indigent; and
26 (e) Expert witnesses who are appointed pursuant to s.
27 | 916. 115(2) 9463113 )yand required in a court hearing invol ving
28 | an indi gent;
29
30| and shall forward each such estimate to the State Courts
31| Adnministrator no later than the date schedul ed by the State
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Courts Administrator. At the tine of any forwardi ng of such
estimate, the clerk of such court shall make a requisition
upon the State Courts Administrator for the anpunt of such
estimate; and the State Courts Adm nistrator nmay reduce the
anmount if in his or her judgnent the requisition is excessive.

Section 2. Section 393.112, Florida Statutes, is
created to read

393.112 Specialized involuntary residential training

program - -
(1) JURI SDICTION. --Wen a defendant in a crimna
matter arising under chapter 916 is nentally retarded or

autistic, has had fel ony charges di sm ssed, and requires

i nvoluntary adm ssion to a specialized involuntary residential

training program provided by the devel opnental services

program of the Departnent of Children and Fanmily Services, the

circuit court of the county which committed the defendant

pursuant to chapter 916 shall have jurisdiction to conduct a

hearing and enter an order involuntarily admtting the

defendant to a specialized involuntary residential training

programin order that the person nay receive the care

treatnent, habilitation, and rehabilitation which the

def endant needs. Except as otherw se specified, the

proceedi ngs under this section shall be governed by the

Florida Rules of Civil Procedure.
(2) PETITION. --
(a) A petition for involuntary adnission to a

speci alized involuntary residential training programmy be

executed by any person, including, but not linited to, the

departnent, a state attorney, a public defender, or a circuit

court judge.

(b) The petition shall be verified and shall:
6
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1. State the nane, age, and present address of the

person filing the petition and the person's relationship to

t he defendant with nental retardation or autism

2. State the nane, age, county of residence, and

present address of the defendant with nental retardation or

auti sm
3. Allege that the person filing the petition believes

that the defendant needs a specialized involuntary residential

training programand specify the factual information on which

such belief is based.

4. Allege that the defendant has had charges di sni ssed

pursuant to s. 916.303, lacks sufficient capacity to give

express and infornmed consent to a voluntary application for

services, and | acks the basic survival and self-care skills to

provide for the defendant's well-being or is likely to

physically injure others if allowed to remain at liberty; that

there exists a substantial |ikelihood that in the near future

the defendant will inflict serious bodily harmon hinself or

hersel f or another person, as evidenced by recent behavior

causi ng, attenpting, or threatening such harm that there

continues to present a danger of escape; and that al

avail able, less restrictive alternatives, including services

in coomunity residential facilities or other community

settings, which would offer an opportunity for inprovenent of

the condition have been judged to be inappropriate.

(c) The petition shall be filed in the circuit court

of the county which conmitted the defendant with nental

retardation or autism pursuant to chapter 916.
(3) NOIICE. --
(a) Notice of the filing of the petition shall be

given to the defendant, the defendant's | egal guardi an, the
7
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1| state attorney and the public defender of the circuit which

2| comitted the defendant, the defendant's attorney, and the

3| departnent. The notice shall be given both orally and in

41 witing in the | anguage of the defendant, or in other nodes of
5| communi cation of the defendant, and in English. Notice shal

6| al so be given to such other persons as the court may direct.

7| The petition for involuntary admi ssion to a specialized

8| involuntary residential training programshall be served with
9| the notice.

10 (b) The notice shall state that a hearing shall be set
11 )to inquire into the need of the defendant with nental

12 | retardation or autismfor a specialized involuntary

13 | residential training program The notice shall also state the
14 | date of the hearing on the petition

15 (c) The notice shall state that the defendant with

16 | nental retardation or autismhas the right to be represented
17 | by counsel of his or her own choice and that, if the defendant
18 | cannot afford an attorney, the court shall appoint one.

19 (4) DEVELOPMENTAL SERVI CES PARTI CI PATI ON. - -

20 (a) Upon receiving the petition, the court shal

21| imredi ately order the devel opnental services program of the
22 | departnent to exami ne the defendant being considered for

23 | involuntary adnission to a specialized involuntary residential
24 | training program

25 (b) After the devel opnental services program exam nes
26 | the defendant, a witten report shall be filed with the court
27 | not less than 10 worki ng days before the date of the hearing.
28 | The report shall be served on the petitioner, the defendant

29| with nental retardati on or autism and the defendant's

30| attorney at the tine the report is filed with the court.

31
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1 (c) The report shall contain the findings of the

2 | devel opnental services program eval uati on and any

3 | recommendat i ons deened appropri at e.

4 (5) EXAM NI NG COW TTEE. - -

5 (a) Upon receiving the petition, the court shal

6| immediately appoint an exanmining comittee to exanine the

7 | def endant bei ng considered for involuntary adnission to a

8 | specialized involuntary residential training program

9 (b) The court shall appoint no fewer than three

10 | disinterested experts who have denonstrated to the court an
11 | expertise in the diagnosis, evaluation, and treatnment of

12 | defendants with nental retardation or autism The conmnittee
13 | shall include at | east one |licensed and qualified physician
14 | one licensed and qualified psychol ogi st, and one qualified
15| professional with a mninumof a master's degree in social

16 | work, special education, or vocational rehabilitation

17 | counseling to exanine the defendant and to testify at the

18 | hearing on the involuntary adnission to a specialized

19 | involuntary residential training program
20 (c) Counsel for the defendant who is being considered
21| for involuntary adnission to a specialized involuntary
22 | residential training programshall have the right to chall enge
23| the qualifications of those appointed to the exanining
24 | committee.
25 (d) Menbers of the conmmittee shall not be enpl oyees of
26 | the departnent, be associated with each other in practice, or
27 | be enpl oyed by or enploy any nenber of the conmittee. Menbers
28 | of the committee shall not be enpl oyees of the petitioner or
29 | be associated in practice with the petitioner
30 (e) The committee shall prepare a witten report for
31| the court. The report shall explicitly docunent the extent to
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whi ch the defendant neets the criteria for involuntary

admi ssion to a specialized involuntary residential training

program The report, and expert testinony, shall include, but

not be limted to:

1. The degree of the defendant's nental retardation or

auti sm
2. \Wether, because of the defendant's degree of

mental retardation or autism the defendant:

a. Lacks sufficient capacity to give express and

i nformed consent to a voluntary application for services
pursuant to s. 393. 065.
b. Lacks basic survival and self-care skills to such a

degree that close supervision and habilitation in a

speci alized involuntary residential training programare

necessary and, if such supervision and habilitati on were not

provided, a real and present threat of harmto the defendant's

wel | -being would result.

c. Is likely to physically injure others if allowed to

remain at |iberty.

d. Presents a substantial |ikelihood that in the near

future the defendant will inflict serious bodily harm on

hi nsel f or herself or another person, as evidenced by recent

behavi or causing, attenpting, or threatening such harm

e. Continues to present a danger of escape, and that

all available, less restrictive alternatives, including

services in conmunity residential facilities or other

community settings, which would offer an opportunity for

i mprovenent of the condition have been judged to be

i nappropri ate.

3. The purpose to be served by residential care.

10
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1 4. A recommendation as to why the specialized

2| involuntary residential training programwoul d be the nost

3| appropriate and |l east restrictive for the defendant.

4 5. The appropriate care, habilitation, and treatnent.
5 (f) The committee shall file the report with the court
6 | not less than 10 worki ng days before the date of the hearing.
7| The report shall be served on the petitioner, the defendant

8| with nental retardation or auti sm and the defendant's

9| attorney at the tine the report is filed with the court.

10 (g) Menbers of the exanm ning cormittee shall receive a
11 | reasonable fee to be determined by the court. The fees are to
12 | be paid fromthe general revenue fund of the county from which
13 | the defendant with nmental retardation or autismwas comitted.
14 (6) COUNSEL; GUARDI AN AD LI TEM - -

15 (a) The defendant with nental retardation or autism
16 | shall be represented by counsel at all stages of the judicial
17 | proceeding for involuntary adnission to a specialized

18 | involuntary residential training program |In the event the
19 | defendant is indigent and cannot afford counsel, the court

20 | shall appoint a public defender not |ess than 20 worki ng days
21| before the schedul ed hearing. The defendant's counsel shal
22 | have full access to the records of the service provider and
23| the departnent. |n all cases, the attorney shall represent
24 | the rights and legal interests of the defendant with nental
25 | retardation or autism regardless of who nay initiate the

26 | proceedi ngs or pay the attorney's fee.

27 (b) If the attorney, during the course of his or her
28 | representation, reasonably believes that the defendant with
29 | nental retardation or auti smcannot adequately act in his or
30| her own interest, the attorney nmay seek the appoi ntnent of a
31| guardian ad |item
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(7) HEARI NG - -
(a) The hearing for involuntary adnission to a

speci alized involuntary residential training programshall be

conducted, and the order shall be entered, in the county from

whi ch the defendant was committed. The hearing shall be

conducted in a physical setting not likely to be injurious to

t he defendant's condition

(b) A hearing on the petition shall be held as soon as

practicable after the petition is filed, but continuance for

reasonabl e delay for the purpose of investigation, discovery,

or procuring counsel or witnesses shall be granted.

(c) The court nmay appoint a naster to preside. Except

as otherw se specified, the master's proceedi ng shall be

governed by Rule 1.490, Florida Rules of Civil Procedure.

(d) The defendant with nental retardation or autism

shal | be physically present throughout the entire proceeding,

unl ess the defendant's presence is waived. |f the defendant's

attorney believes that the defendant's presence at the hearing

is not in the defendant's best interest, the defendant's

presence may be wai ved once the court has seen the defendant

and the hearing has conmenced.

(e) The defendant shall have the right to present

evi dence and to cross-exanine all witnesses and respond to or

refute other evidence alleging the appropriateness of the

defendant's adnission to a specialized involuntary residential

training program Oher relevant and material evidence

regardi ng the appropriateness of the defendant's adm ssion to

a specialized involuntary residential training program

reasons why the specialized involuntary residential training

programis the nost appropriate residence for the defendant,

12
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including witten or oral reports, nay be introduced at the

hearing by any interested person

(f) The petitioner may be represented by counsel at

the hearing. The petitioner shall have the right to cal

W t nesses, present evidence, cross-exani ne wtnesses, and

present argunent on behal f of the petitioner.

(g) Al evidence shall be presented according to

chapter 90. The burden of proof shall be on the party

al | eging the appropriateness of the defendant's adnission to a

speci alized involuntary residential training program The

burden of proof shall be net by clear and convi nci ng evi dence.

(h) Al stages of each proceeding shall be

st enogr aphi cally reported.
(8) ORDER --
(a) In all cases, the court shall issue witten

findings of fact and conclusions of |aw to support its

deci sion. The order shall state the basis for such findings

of fact.
(b) An order of involuntary adnission to a specialized

i nvoluntary residential training programshall not be entered

unl ess the court finds that:

1. The defendant is nentally retarded or autistic.

2. Placenent in a specialized involuntary residenti al

training programis the least restrictive and nost appropriate

alternative to neet the defendant's needs.

3. Because of the defendant's degree of nental

retardation or autismthe defendant:

a. Lacks sufficient capacity to give express and

i nformed consent to a voluntary application for services

pursuant to s. 393.065 and | acks basic survival and self-care

skills to such a degree that cl ose supervision and
13
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1| habilitation in a specialized involuntary residential training
2| program are necessary and, if such supervision and

3| habilitation were not provided, a real and present threat of
41 harmto the defendant's well-being would result.

5 b. Is likely to physically injure others if allowed to
6| remin at liberty.

7 c. Presents a substantial likelihood that in the near
8| future the defendant will inflict serious bodily harm on

9| hinself or herself or another person, as evidenced by recent
10 | behavi or causing, attenpting, or threatening such harm

11 d. Continues to present a danger of escape, and that
12 | all available, less restrictive alternatives, including

13 | services in comunity residential facilities or other

14 | conmunity settings, which would offer an opportunity for

15| i nprovenent of the condition have been judged to be

16 | i nappropri ate.

17 (c) |If the evidence presented to the court is not

18 | sufficient to warrant involuntary adnission to a specialized
19 | involuntary residential training program but the court feels
20| that other residential services would be beneficial, the court
21 | may involuntarily admit the defendant to a |l ess restrictive
22 | pl acenent or recommend that the defendant seek voluntary

23 | adni ssi on.

24 (d) If an order of involuntary adnission to a

25 | specialized involuntary residential training program provi ded
26 | by the departnment is entered by the court, a copy of the

27 | witten order shall be served upon the defendant, the

28 | defendant's counsel, the state attorney, the public defender
29 | and the departnent. The order of involuntary adnission to a
30 | specialized involuntary residential training programsent to
31| the departnent shall al so be acconpanied by a copy of the
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1| exanining conmttee's report and other reports contained in

2| the court file.

3 (e) Upon receiving the order, the departnent shall

4 |1 within 45 days, provide the court with a copy of the

5| defendant's individual support plan and copies of al

6 | exanm nations and eval uations, outlining the treatnent and

7| rehabilitative prograns. The departnent shall docunent that
8 | the defendant has been placed in the specialized involuntary
9| residential training programor, if so ordered, into a |l ess
10 | restrictive involuntary residential program A copy of the
11 ] i ndi vidual support plan and ot her exam nations and eval uati ons
12 | shall be served upon the defendant and the defendant's counse
13| at the sanme tinme the docunents are filed with the court.

14 (f) The order of involuntary admi ssion to a

15| specialized involuntary residential training programsent to
16 | the departnent shall contain a provision which requires the
17 | adninistrator of the facility to which the defendant is sent
18| to review at |least annually the progress of the defendant to
19 | determi ne whether the defendant still requires placenent in a
20 | specialized involuntary residential training program

21 (9) EFFECT OF THE ORDER OF | NVOLUNTARY ADM SSION TO A
22 | SPECI ALI ZED | NVOLUNTARY RESI DENTI AL TRAI NI NG PROGRAM --1n no
23 | case shall an order authorizing an adnission to a specialized
24 | involuntary residential training program be considered an

25| adjudi cation of nental inconpetency. No person shall be

26 | presuned i nconpetent solely by reason of the defendant's

27 | involuntary adnission to a specialized involuntary residential
28 | training program No defendant shall be denied the ful

29 | exercise of all legal rights guaranteed to citizens of this
30| state and of the United States.

31 (10) CONTI NUI NG JURI SDI CTI ON. - -

15
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1 (a) The court which issues the initial order for

2| involuntary admi ssion to a specialized involuntary residenti al
3| training programunder this section shall have conti nui ng

4] jurisdiction to enter further orders to ensure that the

5| defendant is receiving adequate care, treatnent, habilitation
6 | and rehabilitation, including psychotropic nedication and

7 | behavi oral progranmi ng.

8 (b) Each person conmitted pursuant to this section

9 | shall have an annual review conducted by the court to

10 | det ermi ne whet her the defendant continues to need secure

11 | residential services. At any such review, the |east

12 | restrictive setting appropriate for the person nust be

13 | consi der ed.

14 (11) APPEAL. --

15 (a) Any party to the proceeding who is affected by an
16 | order of the court nmay appeal to the appropriate district

17 | court of appeal within the tine and in the manner prescribed
18 | by the Florida Rul es of Appellate Procedure.

19 (b) The filing of an appeal by the defendant with
20 | nental retardation or autismshall stay adm ssion of the
21 | defendant into a specialized involuntary residential training
22 | program The stay shall remain in effect during the pendency
23| of all review proceedings in courts of this state until a
24 | mandat e i ssues.
25 (12) HABEAS CORPUS.--At any tine and w thout notice,
26 | any defendant involuntarily admtted to a specialized
27 | involuntary residential training program or the defendant's
28 | legal guardian in his or her behalf, is entitled to a wit of
29 | habeas corpus to question the cause, legality, and
30 | appropriateness of the defendant's involuntary admi ssion to a
31| specialized involuntary residential training program Each
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1| defendant, or the defendant's |egal guardian, shall receive

2| specific witten notice of the right to petition for a wit of

3 | habeas corpus at the tine of his or her involuntary placenent.

4 Section 3. For the purpose of incorporating the

5| anendnent to section 916.15, Florida Statutes, in a reference

6 | thereto, paragraph (a) of subsection (7) of section 394. 467,

7| Florida Statutes, 1996 Suppl enent, is reenacted to read:

8 394. 467 Involuntary placenent. --

9 (7) PROCEDURE FOR CONTI NUED | NVOLUNTARY PLACEMENT. - -
10 (a) Hearings on petitions for continued involuntary
11 | pl acenent shall be administrative hearings and shall be
12 | conducted in accordance with the provisions of s. 120.57(1),
13 | except that any order entered by the hearing officer shall be
14 | final and subject to judicial review in accordance with s.

15 ] 120.68. Oders concerning patients conmtted after
16 | successfully pleading not guilty by reason of insanity shal
17 | be governed by the provisions of s. 916. 15.
18 Section 4. Part | of chapter 916, Florida Statutes
19 | consisting of sections 916. 10, 916. 105, 916. 106, 916. 107,
20 | 916. 1081, 916.1085, 916.1091, and 916.1093, is created and
21 | entitled "General Provisions."
22 Section 5. Section 916.105, Florida Statutes, is
23 | anended to read:
24 916. 105 Legislative intent.--
25 (1) It is the intent of the Legislature that the
26 | Departnent of Children and Fanily Heatth—antd—Rehabititative
27 | Services establish, |ocate, and maintain separate and secure
28 | facilities and prograns for the treatnent or training of
29 | def endant s ferenste—etHents who are charged with a fel ony and
30 | who have been found to be inconpetent to proceed due to their
31| nental illness, nental retardation, or autism rertaty

17
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retarded—or—rentatty—+H—defendants, or who have been

acquitted of felonies erifes by reason of insanity, and who,
while still under the jurisdiction of the conmitting court,
are coommitted to the departnent fer—rentat—retardation—or
rentat—heatth—servieces under the provisions of this chapter
The separate, secure facilities shall be sufficient to
accomodat e the nunber of defendants etients conmitted under
the conditions noted above, except those defendants etHents
found by the departnent to be appropriate for treatnent or
training in a civil mrental—heatth treatment facility or
program Such secure facilities shall be designed and
admi ni stered so that ingress and egress, together with other
requirenments of this chapter, may be strictly controlled by
staff responsible for security in order to protect the

def endant eHent, facility hospitat personnel, other clients,
and citizens in adjacent communiti es.

(2) It is further the intent of the Legislature that
treatnent or training prograns for defendants eHents who are
found to be mentatty—+retarded—or nmentally ill, nentally
retarded, or autistic defendants and are involuntarily
committed to the departnent eertainrentat—retardation—or
rental—heatth—fact-Ht+es, and who are still under the
jurisdiction of the committing court, be provided in such a

manner, subject to security requirenents and ot her mandates of
this chapter, as to ensure the rights of the defendants saitd
eHents as provided in this chapter

(3) It is the intent of the Legislature that
eval uation and services to defendants who are treatment—of

mentally ill,and nentally retarded, or autistic defentdants be
provided in conmunity inpatient—or—odutpattent settings, in
community residential facilities, or in civil, nonforensic

18
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facilities, whenever this is a feasible alternative to
treatnent or training in a state forensic facility.

Section 6. Section 916.106, Florida Statutes, is
amended to read:

916. 106 Definitions.--For the purposes of this
chapt er:

(1) "Autisnm neans a pervasive, neurol ogically based

devel opnental disability of extended duration which causes

severe | earning, comuni cation, and behavi or disorders, with

the age of onset of autismoccurring during infancy or

childhood. Individuals with autismexhibit inpairnment in

reci procal social interaction, inpairnent in verbal and

nonver bal conmuni cation and i naginative ability, and a

mar kedly restricted repertoire of activities and interests.

(2) £3)y "Chenical weapon" neans any shell, cartridge,
bonb, gun, or other device capable of emtting
chl or oacet ophenone (CN), chl orobenzal mal ononitrile (CS) or any
derivatives thereof in any form or any other agent with
| acrimatory properties, and shall include products such as
that conmonly known as "nmce."

(3) "Civil facility" neans a nmental health facility

established within the departnent to serve individuals

commtted pursuant to chapter 394 and those defendants

commtted pursuant to this chapter who do not require the

security provided in a forensic facility.

(4)¢t2)y "Court™ means the circuit court.

(5)3) "Departnment” neans the Department of Children
and Fani |y Heatth—antd—Rehabitati-ve Servi ces.

(6) "Express and inforned consent" or "consent" neans

consent given voluntarily in witing after a conscientious and

sufficient explanation and di scl osure of the purpose of the
19
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1| proposed treatnent, the conmon side effects of the treatnent,
2|if any, the expected duration of the treatnent, and any

3| alternative treatnment avail able.

4 (7)t4)y "Forensic client" or"client"*“patient—means

5] any defendant who is nentally ill, mentally retarded, or

6| autistic and rentaHy—++H—persoen who is conmitted to the

7 | departnent pursuant to this chapter and:

8 (a) Who has been determined to need treatnent for a
9| nmental illness or training for nental retardation or autism
10 (b) \Who has been found inconpetent to proceed on a
11 | fel ony of fense stand—t+iat or rneconpetent—for—sentencing,has
12 | been acquitted of a fel ony ertmnal of fense by reason of

13 | i nsani ty; ;s—has—erimnat—charges—pending,—or—has—been—found
14 | guittty—ef—a—erimnat—offensebut—+snot—an—inmrate—of—the

15 | Bepartrent—ef—Correcti-ons—or—any—other—correctionat—fact-ty-
16 | and

17 (c) Who has been determi ned by the departnent to:

18 1. Be dangerous to hinself or herself or others; or
19 2. Present a clear and present potential to escape;
20 | and-
21 (d) Who is an adult or juvenile prosecuted as an
22 | adult.
23 (8)¢5) "Forensic facility" means a separate and secure
24 | facility established within the departnent to serve for—the
25 | treatwent—of forensic clients. Such separate and secure
26 | facilities shall be security-grade buildings |ocated on
27 | grounds distinct in location fromother treatwent facilities
28 | for persons who are nentally ill, nmentally retarded, or
29 | autistic. The Florida State Hospital shall not be required to
30 | mai ntai n separate treatrent facilities for nmentally ill, er
31| nentally retarded, or autistic defendants who are persons

20
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found i nconpetent to proceed fer—t+i+at or who are acquitted of
a crimnal offense by reason of insanity.
(9) "lInconpetent" neans unable to proceed at any

mat erial stage of a crimnal proceeding, which shall include

trial of the case, pretrial hearings involving questions of

fact on which the defendant night be expected to testify,

entry of a plea violation of probation or violation of

community control proceedi ngs, sentencing, and hearings on

i ssues regarding a defendant's failure to conply with court

orders or conditions or other matters in which the nental

conpet ence of the defendant is necessary for a just resolution

of the issues being considered.

(10)¢6) "Institutional security personnel™ neans staff
nmenbers who neet or exceed the requirenents of s. 943.13 and
who are responsible for providing security, for protection of
clients and personnel, for the enforcenent of rules, for
prevention and investigation of unauthorized activities, and
for safeguarding the interests of citizens in the surrounding
conmuni ti es.

(11) A" Mental ill ness" MentatHy—+H-"neans having
an inpairnent of the enotional processes that —ef—the—abitity

to exerci se conscious control of one's actions, or of the
ability to perceive or understand reality er—to—understand,
whi ch inpairment substantially interferes with a defendant's

person—s ability to neet the ordinary demands of 1iving,
regardl ess of etiol ogy. —exeept—thats- For the purposes of

this chapter, the term does not include siapte intoxication
def endants persons who are solely nentally retarded or
autistic, or conditions manifested only by antisocial behavior

or substance abuse inpairnent drugaddietion.

21
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(12) 8y "Mental retardation" neans significantly

subaverage general intellectual functioning existing
concurrently with deficits in adaptive behavi or and nani f est ed
during the period fromconception to age 18. "Significantly

subaverage general intellectual functioning," for the purpose
of this definition, neans performance which is two or nore
standard deviations fromthe nmean score on a standardi zed
intelligence test specified in the rules of the departnent.

"Adaptive behavior," for the purpose of this definition, neans
the effectiveness or degree with which an individual neets the
st andards of personal independence and social responsibility

expected of the individual's his age, cultural group, and

communi ty.

(13) "Social service professional," for the purposes

of part Ill, nmeans a person whose mninumqualifications

i nclude a bachelor's degree and at |east 2 years of social

work, clinical practice, or equival ent experience working

directly with persons with nental retardation, autismor other

devel opnental disabilities, special education, or habilitation

pr ogr ans.
(14) "Specialized involuntary residential training

progrant neans a program which provides a residential training

programto defendants who have nental retardation or autism

and who have had fel ony charges disni ssed due to the

defendant's inconpetency to proceed. A defendant nmay be

eligible for a specialized involuntary residential training

programif the individual has nmental retardation or autism is

considered to lack sufficient capacity to give express and

i nformed consent to a voluntary application for services, and

| acks the basic survival and self-care skills to provide for

the defendant's well-being; there is a substantial |ikelihood
22
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1| that in the near future the defendant will inflict serious
2| bodily harmon hinself or herself or another person, as
3 | evidenced by recent behavi or causing, attenpting, or
4 | threateni ng such harm the defendant continues to present a
5| danger of escape; and all available, less restrictive
6| alternatives, including services in conmunity residential
7| facilities or other community settings, which would offer an
8 | opportunity for inprovenent of the condition have been judged
9| to be inappropriate.
10 Section 7. Section 916.107, Florida Statutes, 1996
11 | Suppl enent, is anended to read:
12 916. 107 Rights of forensic clients.--
13 (1) RIGHT TO I NDI VIDUAL DI GNITY. - -
14 (a) The policy of the state is that the individua
15| dignity of the client patient shall be respected at all tines
16 | and upon all occasions, including any occasi on when the
17 | forensic client patient is detained, transported, or treated.
18 |<U>Def endants Persens who are nmentally ill,er nmentally retarded,
19 | or autistic and who are charged w t h—er—who—have—been
20 | eonvieted—of5comitting fel oni es erimwnat—acts shall receive
21 | appropriate treatnent or training. |In a criminal case
22 | involving a defendant perserr who has been adj udi cated
23 | i nconpetent to proceed stand—t+iat or not guilty by reason of
24 | insanity, er—who—has—etherwise—been—Tfound—bythe—court—toreet
25 | the—eritertaftor—invotuntary—ecomitaents-a jail nay be used as
26 | an energency facility for up to 15 days fromthe date the
27 | departnent receives a conpleted copy of the comm tnent order
28 | containing the docunentation required by Rules 3.212 and
29| 3.217, Florida Rules of Crimnal Procedure. In every case in
30 | which a defendant who is nmentally ill,er nentally retarded,
31| or autistic persen is held in a jail, evaluation and treatnent

23
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<U>or training shall be provided in the jail by the | ocal public

receiving facility for nental health services or by the

devel opnental services programfor persons with nental

retardation or autism the client's patient—s physician or
eHnieat psychol ogi st, or any other appropriate nreatat—heatth

pr ogr am avartabte—to—provide—such—treatwent until the client
petrsort is transferred to the custody of the departnent.

(b) Mentally ill,er mentally retarded, or autistic

def endant s persoens who are committed to the departnent
pursuant to this chapter and who are initially placed in, or
subsequently transferred to, a civil meprta—heatth—treatnent
facility shall have the sane rights as other persons conmtted
to civil facilities as described in chapter 393 or part | of

chapter 394, as long as they remain in a civil facility.

(2) RICGHT TO TREATMENT. - -

(a) The policy of the state is that the departnent
shal |l not deny treatnent or training ef——rentat—Hness—or
rentat—retardation to any client and that no services shall be
del ayed at a foerensterentat—heatth—treatrent facility because
the forensic client is unable to pay. However, every
reasonabl e effort to collect appropriate reinbursenent for the
cost of providing rentat—heatth services to clients persons
able to pay for the services, including reinbursenent from
i nsurance or other third-party paynents, shall be nade by
ferensie facilities providing services pursuant to this
chapter and in accordance with the provisions of s. 402.33.

(b) Each forensic client who—+s—apatient—at—a
ferensie—ftacttty shall be given, at the tine of adm ssion and

at regular intervals thereafter, a physical exanination, which
shal | include screening for comruni cabl e di sease by a health

24
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practitioner authorized by law to give such screeni ngs and
examni nati ons.

(c) Every client patient comitted pursuant to this
act shall be afforded the opportunity to participate in
activities designed to enhance self-inage and the benefici al
effects of other treatnents or training, as determ ned by the
facility.

(d) Not nore than 30 days after adnission, each client

<@patient shall have and receive, in witing, an individualized

treatnent or training plan which the client patient has had an
opportunity to assist in preparing.

(3) RICGHT TO EXPRESS AND | NFORVED CONSENT. - -

(a) Aclient persoenr conmtted to the departnent
pursuant to this act shall be asked to give express and

informed witten consent for treatnent.Express—and—inforred

avartabte— If a client pat+ent in a forensic facility refuses
such treatnment as is deened necessary by the client's
pat+ent—s nultidisciplinary treatnent teamat the forensic
facility for the appropriate care of the client patient and
the safety of the client patient or others, such treatnment nay
be provided under the follow ng circunstances:

1. In an energency situation in which there is
i medi ate danger to the safety of the client patient or
ot hers, such treatnent may be provided upon the witten order
of a physician for a period not to exceed 48 hours, excl uding
weekends and | egal holidays. |If, after the 48-hour period,

25
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the client patient has not given express and informed consent
to the treatment initially refused, the adm nistrator or

desi gnee of the forensic facility shall, within 48 hours,
excl udi ng weekends and | egal holidays, petition the commtting
court or the circuit court serving the county in which the
facility is located, at the option of the facility

adm ni strator or designee, for an order authorizing the
continued treatnment of the client patient. |In the interim
treatnent nmay be continued without the consent of the client
pat+ent upon the continued witten order of a physician who
has determined that the energency situation continues to
present a danger to the safety of the client patient or

ot hers.

2. In a situation other than an energency situation
the admi nistrator or designee of the forensic facility shal
petition the court for an order authorizing the treatnent to
of- the client patient. The petition nay be filed w thout fees
or costs being charged to the departnent. The order shal

al | ow such treatnent for a period not to exceed 90 days from
the date of the entry of the order. Unless the court is
notified in witing that the client patient has provi ded
express and informed consent in witing or that the client
pat+ent has been di scharged by the commtting court, the
adm ni strator or designee shall, prior to the expiration of
the initial 90-day order, petition the court for an order
aut hori zing the continuation of treatnent for another 90-day
period. This procedure shall be repeated until the client
pati+ent provi des consent or is discharged by the committing
court.

3. At the hearing on the issue of whether the court
shoul d enter an order authorizing treatnent for which a client

26
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1| pat+ent has refused to give express and inforned consent, the
2| court shall deternine by clear and convincing evi dence that

3| the client patient is nentally ill,er nmentally retarded, or
4 ) autistic as defined in this chapter, that the treatnent not

5] consented to is essential to the care of the client patient,
6| and that the treatnent not consented to is not experinental

7 | and does not present an unreasonable risk of serious,

8 | hazardous, or irreversible side effects. In arriving at the
9 | substitute judgnent decision, the court nust consider at |east
10| the follow ng factors:

11 a. The client's patient—s expressed preference

12 | regardi ng treatnent;

13 b. The probability of adverse side effects;

14 c. The prognosis without treatnent; and

15 d. The prognosis with treatnent.

16

17 | The hearing shall be as convenient to the client patient as
18 | may be consistent with orderly procedure and shall be

19 | conducted in physical settings not likely to be injurious to
20| the client's patient—s condition. The court may appoint a
21 | master to preside at the hearing. The client patient or his or
22 | her guardian, and the his representative, shall be provided
23| with a copy of the petition and the date, tine, and | ocation
24 | of the hearing. The client patient has the right to have an
25| attorney represent himor her at the hearing, and, if the
26 | client patient is indigent, the court shall appoint the office
27 | of the public defender to represent the client hi-m at the
28 | hearing. The client patient may testify or not, as he or she
29 | chooses, and has the right to cross-exani ne w tnesses
30 | testifying—onbehatf—ofthefaciti+ty and may present his or
31 | her own w tnesses.
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1 (b) In addition to the provisions of paragraph (a), in
2 | the case of surgical procedures requiring the use of a genera
3 | anesthetic or electroconvul sive treatnent or nonpsychiatric

4 | medi cal procedures, and prior to perform ng the procedure,

5| witten pernmission shall be obtained fromthe client patient,
6|if the client he is legally conpetent, fromthe parent or

7 | guardian of a minor client patient, or fromthe guardian of an
8 | inconpetent client patient. The administrator or designee of
9| the forensic facility or a his designated representative may,
10| with the concurrence of the client's patient—s attending

11 | physician, authorize enmergency surgical or nonpsychiatric

12 | nedical treatnent if such treatnent is deened |ifesaving or

13| for a situation threatening serious bodily harmto the client
14 | patient and perm ssion of the client patient or the his

15 | guardi an cannot be obt ai ned.

16 (4) QUALITY OF TREATMENT. --Each client patient

17 | committed pursuant to this chapter shall receive treatnment or
18 | training suited to the client's his needs, which shall be

19 | adninistered skillfully, safely, and humanely with ful

20 | respect for the client's his dignity and personal integrity.
21| Each client patient shall receive such nedical, vocational

22 | social, educational, and rehabilitative services as his or her
23| condition requires to bring about a return to court for

24 | disposition of charges or a afn—=earty return to the client's
25| ks community. In order to achieve this goal, the departnent
26 | is directed to coordinate the services of the Al cohol, Drug
27 | Abuse, and Mental Health Program Ofice and the Devel opnent al
28 | Servi ces Program O fi ce its—foerensiterentat—heatth—and—rentalt
29 | retardation—prograns wWith all other programs of the departnent
30 | and ot her appropriate state agenci es.

31 (5) COWLUNI CATI ON, ABUSE REPORTING AND VI SITS. --

28
CODI NG Wr ds st+ieken are del etions; words underlined are additions.




© 00 N o O b~ DN PP

W WNNNNMNNMNNNNNNRRRERRPRPEPR R PR R
P O © 0 N O 00~ WNIERPLO O ®~NOO®UuDWNPRER O

Fl ori da House of Representatives - 1997 HB 1359
576- 106A- 97

(a) Each client patient conmmitted pursuant to the
provisions of this chapter has the right to communicate freely
and privately with persons outside the facility unless it is
determ ned that such communication is likely to be harnful to
the client patient or others. Clients shall have the right to
contact and to receive communi cation fromtheir attorneys at

any reasonable tine.
(b) Each client patient conmitted under the provisions
of this chapter shall be allowed to receive, send, and mai

seal ed, unopened correspondence; and no client's patieat-s

i nconm ng or outgoing correspondence shall be opened, del ayed,
hel d, or censored by the facility unless there is reason to
believe that it contains items or substances which may be
harnful to the client patient or others, in which case the
adm ni strator or designee nay direct reasonabl e exani nation of
such mail and may regul ate the disposition of such itens or
subst ances. " Correspondence" shall not include parcels or
packages. Forensic facilities are authorized to promnul gate
reasonabl e institutional policies rates to provide for the

i nspection of parcels or packages and for the renpval of
contraband itens for health or security reasons prior to the
contents being given to a client rest+dent.

(c) If aclient's patient—s right to communicate is
restricted by the administrator, witten notice of such
restriction shall be served on the client patient or his or
her | egal guardian or representatives, and such restriction
shal|l be recorded on the client's patient—s clinical record
with the reasons therefor. The restriction of a client's
pat+ent—s right to conmuni cate shall be reviewed at | east
every 7 96 days.

29
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(d) Each ferensie facility shall establish reasonabl e
institutional policies rutes governing visitors, visiting
hours, and the use of telephones by clients patients in the
| east restrictive possible manner.

(e) Each client patient conmmitted pursuant to this
chapter shall have ready access to a tel ephone in order to

report an all eged abuse. The facility or program staff shal

orally wverbalHy and in witing i nformeach client patient of

the procedure for reporting abuse and shall present the

information in a |l anguage the client understands. A witten

copy of that procedure, including the tel ephone nunber of the
abuse registry and reporting forns, shall be posted in plain
Vi ew.

(f) The departnent shall adopt institutional policies

tutes providing a procedure for reporting abuse. Facility
staff shall be required, as a condition of enploynent, to
becone fanmiliar with the procedures for the reporting of
abuse.

(6) CARE AND CUSTODY OF PERSONAL EFFECTS OF CLIENTS
PATHENTS. --A client's patient~s right to possessi on of his
clothing and personal effects shall be respected. The

departnent by rule, or the administrator of any facility by
written institutional policy, may declare certain itens to be
hazardous to the welfare of clients patients or others or to
the operation of the facility. Such itens nmay be restricted
fromintroduction into the facility or may be restricted from
being in a client's patient—s possession. The adm ni strator
or designee may take tenporary custody of such effects when
required for nedical and safety reasons. Custody of such
personal effects shall be recorded in the client's patient——s
clinical record

30
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1 (7) VOTING IN PUBLI C ELECTIONS. --A client patient

2| committed pursuant to this chapter who is eligible to vote

3| according to the laws of the state has the right to vote in

4| the primary and general elections. The departnent shal

5| establish rules to enable clients patients to obtain voter

6| registration fornms, applications for absentee ballots, and

7 | absentee ballots.

8 (8) CLIN CAL RECORD; CONFI DENTIALITY.--A clinica

9| record for each client patient shall be naintained. The record
10 | shall include data pertaining to adm ssion and such ot her

11 | information as nmay be required under rules of the departnent.
12 | Unl ess wai ved by express and infornmed consent by the client

13 | pat+ent or his or her legal guardian or, if the client patient
14 | is deceased, by the client's patient—s personal representative
15 ) or by that family nenber who stands next in line of intestate
16 | succession or except as otherwi se provided in this subsection
17 | the clinical record is confidential and exenpt fromthe

18 | provisions of s. 119.07(1) and s. 24(a), Art. | of the State
19 | Constitution.

20 (a) Such clinical record may be rel eased

21 1. To such persons and agencies as are designated by
22 | the client patient or the client's his | egal guardian

23 2. To persons authorized by order of court and to the
24 | client's counsel when the records are needed by the counse

25| for adequate representation

26 3. To a qualified researcher, as defined by rule; a
27 | staff nmenber of the facility; or an enpl oyee of the departnent
28 | when the administrator of the facility or secretary of the

29 | departnent deens it necessary for treatnent of the client

30 | pat+ent, mai ntenance of adequate records, conpilation of

31| treatnent data, or eval uation of prograns.
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4. For statistical and research purposes if the
information is abstracted in such a way as to protect the
identity of individuals.

5. If a client patient receiving services pursuant to
this chapter has declared an intention to harm other persons.
When such a decl arati on has been made, the adm ni strator shal

authori ze the release of sufficient infornation to provide

adequate warning to the person threatened with harm by the

client, and to the committing court, the state attorney, and

the attorney representing the client i —hewever—onty—the
deectaraton—tray—be—di-setosed.

6. To the parent or next of kin of a nmentally ill, er

nmentally retarded, or autistic person who is comritted to, or
i s being served treated by, a foerensterentat—heatth facility
or program when such information is limted to that person's

servi ce treat+went plan and current physical and nental
condition. Rel ease of such information shall be in accordance
with the code of ethics of the profession involved.

(b) Notwi thstandi ng other provisions of this
subsection, the departnent nmay request or receive fromor
provide to any of the following entities client information to
facilitate treatnent, habilitation,rehabilitation, and

continuity of care of any forensic client:

1. The Social Security Administration and the United
States Department of Veterans Affairs;

2. Law enforcenment agencies, state attorneys, defense
att or neys pubH-ec—defenders—or—other—attorneys—defendingthe
pat+ent, and judges in regard to the client's patient-s
st at us;

3. Jail personnel inthe jail to which a client nay be
returned; and
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4. Community agencies and ot hers expected to provide
followup care to the client patient upon the client's his
return to the community.

(c) The departnent may provide notice to any client's
patient—s next of kin or first representative regardi ng any
serious nedical illness or the death of the client patient.

(d)1. Any law enforcenent agency, t+reatwent facility,
or other governnmental agency that receives information
pursuant to this subsection shall nmaintain the confidentiality
of such information except as otherw se provided herein.

2. Any agency or private practitioner who acts in good
faith in releasing information pursuant to this subsection is
not subject to civil or crinmnal liability for such rel ease.

(9) HABEAS CORPLUS. - -

(a) At any tine, and without notice, a client person
detained by a facility, or a relative, friend, guardian
representative, or attorney on behalf of such client person
may petition for a wit of habeas corpus to question the cause
and legality of such detention and request that the commtting
et+redit court issue a wit for release. Each client patient
commtted pursuant to this chapter shall receive a witten
notice of the right to petition for a wit of habeas corpus.

(b) Aclient patient or his or her |egal guardian or
representatives or attorney may file a petition in the circuit
court in the county where the client patient is committed
alleging that the client patient is being unjustly denied a

right or privilege granted herein or that a procedure
aut hori zed herein is being abused. Upon the filing of such a
petition, the circuit court shall have the authority to
conduct a judicial inquiry and to issue any appropriate order
to correct an abuse of the provisions of this chapter
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(10) TRANSPORTATI ON. - -

(a) The sheriff shall consult with the governing board
of the county as to the npbst appropriate and cost-effective
neans of transportation for forensic clients comritted for
treatnent or training. Such consultation shall include, but
is not limted to, consideration of the cost to the county of
transportation perforned by sheriff's departnent personnel as
opposed to transportation perforned by other neans and, if
sheriff's departnent personnel are to be used for
transportation, the effect such use will have, if any, on
service delivery levels of the sheriff's road patrol. After
such consultation with the governing board of the county, the
sheriff shall determ ne the nbst appropriate and
cost-effective nmeans of transportation for forensic clients
committed for treatnent or training

(b) The governing board of each county is authorized
to contract with private transport conpanies for the
transportation of such clients patients to and from a ferens+e
facility.

(c) Any conpany that transports a client patient
pursuant to this section is considered an i ndependent
contractor and is solely liable for the safe and dignified
transportation of the client patient. Any transport conpany
that contracts with the governing board of a county for the
transport of clients patients as provided for in this section
shall be insured and provide no |l ess than $100, 000 in
liability insurance with respect to the transportation of the
clients patients.

(d) Any conpany that contracts with a governing board
of a county to transport clients patients shall conply with
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the applicable rules of the departnent to ensure the safety
and dignity of the clients patients.

(11) LIABILITY FOR VI OLATI ONS. - - Any person who
vi ol ates or abuses any rights or privileges of a client
pat+ent provided by this act is |liable for damages as
determ ned by law. Any person who acts in good faith in
conplying with the provisions of this act is imune fromcivil
or crimnal liability for his or her actions in connection
with the adm ssion, diagnosis, treatnent, training,or
di scharge of a client patient to or froma facility. However,
this subsection does not relieve any person fromliability if
he or she is negligent.

Section 8. Section 916.175, Florida Statutes, is
renunbered as section 916.1081, Florida Statutes, and anended
to read:

916. 1081 916175 Escape from treatrwent program
penalty. --A defendant eH-ent involuntarily comritted to the
departnment under the provisions of this chapter who escapes or
attenpts to escape froma facility or programconmmits the
departwent—s—gutty—of a felony of the second degree,
puni shable as provided in s. 775.082, s. 775.083, or s.
775.084.

Section 9. Section 916.178, Florida Statutes, is
renunbered as section 916. 1085, Florida Statutes, and anended

to read:

916.1085 946178 Introduction or renoval of certain
articles unlawful; penalty.--

(1) (a) Except as authorized by law or as specifically
aut hori zed by the person in charge of a ferenste facility, it
is unlawful to introduce into or upon the grounds of any
ferensie facility under the supervision or control of the
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departnment, or to take or attenpt to take or send therefrom
any of the following articles, which are hereby declared to be
contraband for the purposes of this section

1. Any intoxicating beverage or beverage whi ch causes
or may cause an intoxicating effect;

2. Any controlled substance as defined in chapter 893;

3. Any firearmor deadly weapon; or

4. Any other itemiters as determ ned by the
departnment, and as desi gnated by departnental rule or by the
adm nistrator of any facility, and designated by witten
institutional policies, to be hazardous to the welfare of
patients or the operation of the facility.

(b) It is unlawful to transmit to, attenpt to transnit
to, or cause or attenpt to cause to be transnitted to or
received by any client patient of any facility any article or
thing declared by this section to be contraband, at any pl ace
which is outside of the grounds of such facility, except as
aut hori zed by |l aw or as specifically authorized by the person
in charge of such facility.

(2)(a) Al individuals or vehicles entering upon the
grounds of any ferenste facility under the supervision or
control of the departnent shall be subject to reasonabl e
search and sei zure of any contraband materials introduced
t hereon, for the purpose of enforcenment of this chapter

(b) These provisions shall be enforced by
institutional security personnel as defined in s.

916. 106(10){t6)or by a | aw enforcenent officer as defined in
s. 943.10.
(c) \Whoever violates any provision of subparagraph

(1) (a)2. or subparagraph (1)(a)3. comits +s—guitty—of a
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1| felony of the third degree, punishable as provided in s.

2| 775.082, s. 775.083, or s. 775.084.

3 Section 10. Section 916.19, Florida Statutes, is

4 | renunbered as section 916.1091, Florida Statutes, and anended
5| to read:

6 916. 1091 91639 Duties, functions, and powers of

7] institutional security personnel.--ln case of energency, and
8 | when necessary to provide protection and security to any

9| client patient, to the personnel, equiprment, buildings, or

10 | grounds of a departnment facility, or to citizens in the

11 | surroundi ng community, institutional security personnel nay,
12 | when aut horized by the administrator of the facility or his or
13 | her designee when the admi nistrator is not present, use a

14 | chemical weapon agai nst a patient housed in a forensic

15| facility. However, such weapon shall be used only to the

16 | extent necessary to provide such protection and security.

17 | Under no circunstances shall any such officer carry a chemica
18 | weapon on his or her person except during the period of the
19 | erergency for which its use was authorized. Al chenica

20 | weapons shall be placed in secure storage when their use is
21 | not authorized as provided in this section

22 Section 11. Section 916.20, Florida Statutes, is

23 | renunbered as section 916. 1093, Florida Statutes, and anended
24 | to read:

25 916. 1093 91626 (Operation and adm nistration; rules.--
26 (1) The departnent is authorized to promnul gate rul es,
27 | enter into contracts, and do such things as may be necessary
28 | and incidental to assure conpliance with and to carry out the
29 | provisions of this chapter in accordance with the stated

30| legislative intent.

31
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(2) Rules of the departnent shall be adopted in
accordance with the provisions of chapter 120, the
Admi ni strative Procedure Act.

Section 12. Part Il of chapter 916, Florida Statutes,
consi sting of sections 916.111, 916.115, 916.12, 916. 13,
916. 14, 916. 145, 916.15, 916.16, and 916.17, is created and
entitled "Forensic Services for Persons Wwo Are Mentally II1."

Section 13. Section 916.108, Florida Statutes, is
renunbered as section 916. 111, Florida Statutes, and anended

to read:

916. 111 946168 Training of nental health
experts.--The eval uation of defendants for conpetency to
proceed stand—t++at or for sanity at the time of the
conmi ssion of the offense shall be conducted in such a way as
to ensure uniformapplication of the criteria enunerated in
Rul es 3.210 and 3.216, Florida Rules of Crimnal Procedure.
The departnent shall develop, and nay contract with accredited
i nstitutions:

(1) To provide:

(a) A plan for training conmmunity nental health
professionals to performforensic evaluations and to
standardi ze the criteria and procedures to be used in these
eval uati ons;

(b) dinical protocols and procedures based upon the
criteria of Rules 3.210 and 3.216, Florida Rules of Crim nal
Pr ocedure; and

(c) Training for community nmental health professionals
in the application of these protocols and procedures in
perforning forensic evaluations and providing reports to the
courts; and
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(2) To conpile and maintain, the necessary information
for evaluating the success of this program including the
nunber of persons trained, the cost of operating the program
and the effect on the quality of forensic evaluations as
neasured by appropriateness of adnissions to state forensic
facilities and to conmmunity-based care prograns.

Section 14. Section 916.11, Florida Statutes, is
renunbered as section 916. 115, Florida Statutes, and anended
to read:

916. 115 946—1% Appoi ntnent of experts. --

(1) (a) Annually Semanndvat-ty, the departnent shal
provide the courts with a list of nental health professionals
who have conpl eted approved training as experts.

(b) The court nmamy appoint no mere—than—three—nor fewer
than two experts to determne issues of the nental condition
of a defendant in a criminal case, including the issues of
conpetency to proceed stanrt—trial, insanity, and involuntary
hospitalization or placenent. The panel of experts nay
eval uate the defendant in jail or in another appropriate |oca
facility.

(c) To the extent possible, at |east one of the
appoi nted experts shall have conpl eted forensic eval uator

training approved by the departnent and be either a

state-enmptoyed psychiatrist, clinical psychol ogist, or
physi ci an i+f—n—thetocal—viecinity—apsychiatrist
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1 | Rehabit+itati-ve—Services—to—examne—the—defendant—and-determne
5 oo . S

3 | anth—f—so—whether—he+s—conpetent—to—stand—t+riat—

4 (2) Expert witnesses appointed by the court to

5| eval uat e determne the nmental condition of a defendant in a

6 | crinminal case shall be all owed reasonable fees for services

7 | rendered as eval uators of conpetence or sanity and as

8 | witnesses, which shall be paid by the county in which the

9| indictment was found or the information or affidavit was

10| filed. State enployees shall be paid expenses pursuant to s.
11| 112.061. The fees shall be taxed as costs in the case. In

12 | order for the experts to be paid for the services rendered,
13| the reports and testinony nust explicitly address each of the
14 | factors and foll ow the procedures set out in this chapter and
15| in the Rules of Crininal Procedure.

16 Section 15. Section 916.12, Florida Statutes, is

17 | anended to read:

18 916. 12 Mental conpetence to proceed stand—t+iat. --

19 (1) A defendant persenr i s inconpetent to proceed stand
20 | t++a within the neaning of this chapter if the defendant he
21 | does not have sufficient present ability to consult with his
22 | or her lawer with a reasonabl e degree of rationa
23 | understanding or if the defendant ke has no rational, as well
24 | as factual, understanding of the proceedings against himor
25 | her.
26 (2) The experts shall first consider factors rel ated
27 | to the issue of whether the defendant neets the criteria for
28 | conpetence to proceed; that is, whether the defendant has
29 | sufficient present ability to consult with counsel with a
30 | reasonabl e degree of rational understandi ng and whet her the
31
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defendant has a rational, as well as factual, understandi ng of

t he pendi ng proceedi ngs.

(3) In considering the issue of conpetence to proceed,

t he exanining experts shall first consider and specifically

include in their report the defendant's capacity to:

(a) Appreciate the charges or allegations against the

def endant ;
(b) Appreciate the range and nature of possible

penalties, if applicable, that nay be inposed in the

proceedi ngs agai nst the defendant;

(c) Understand the adversary nature of the | ega

pr ocess;
(d) Disclose to counsel facts pertinent to the

proceedi ngs at i ssue;

(e) WManifest appropriate courtroom behavior; and

(f) Testify relevantly;

and include in their report any other factor deened rel evant

by the experts.
(4) |If the experts should find that the defendant is
i nconpetent to proceed, the experts shall report on any

reconmended treatnent for the defendant to attain conpetence

to proceed. In considering the issues relating to treatnent,

t he exanining experts shall specifically report on each of the

fol | owi ng:
(a) The nmental illness causing the inconpetence.

(b) The treatnent or treatnents appropriate for the

nental illness of the defendant and an expl anati on of each of

the possible treatnent alternatives in order of choices.
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(c) The availability of acceptable treatnent. |If

treatnent is available in the comunity, the expert shall so

state in the report.
(d) The likelihood of the defendant attaining
conpet ence under the treatnent recommended, an assessnent of

the probable duration of the treatnent required to restore

conpetence, and the probability that the defendant will attain

conpetence to proceed in the foreseeable future.
(5) 2> A defendant who, because of psychotropic
nedi cation, is able to understand the nature of proceedi ngs

and assist in the defendant's own his defense shall not

automatically be deened i nconpetent to proceed stant—t+riat
si nply because the defendant's his satisfactory nental

functioning is dependent upon such nedication. As used in
this subsection, "psychotropic nedication" neans any drug or
conmpound used to treat nental or enotional disorders affecting
the mnd, behavior, intellectual functions, perception, noods,
or enotions and includes antipsychotic, antidepressant,
antimani c, and anti anxi ety drugs.

Section 16. Section 916.13, Florida Statutes, is
amended to read:

916. 13 Involuntary conmitnent of defendant adjudicated
i nconpetent to proceed stantd—t+riat—or—inconpetent—For
sentencing. - -

(1) CRITERIA --Every defendant who is charged with a
felony and who i s persoen adjudicated i nconpetent to proceed

stant—trat—or—inconpetent—for—senteneing, pursuant to the

applicable Florida Rules of Criminal Procedure, nmay be

involuntarily comritted for treatnent upon a finding by the
court of clear and convincing evidence that:
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(a) The defendant He is nentally ill and because of

the his nental il ness;—er—that—he—+s—rentatyretarded—and
because—of hi-s—rental—r+etardation:
1. The defendant He is manifestly incapabl e of

surviving alone or with the help of willing and responsible
famly or friends, including available alternative services,
and, without treatnent, the defendant he is likely to suffer

fromneglect or refuse to care for hinself or herself and such
negl ect or refusal poses a real and present threat of
substantial harmto the defendant's his well-being; and e+

2. There is a substantial likelihood that in the near
future the defendant he will inflict serious bodily harm on

hi nsel f or herself or another person, as evidenced by recent
behavi or causing, attenpting, or threatening such harm ;—and
(b) Al available, less restrictive treatnent
alternatives, including treatnent in conmunity residential
facilities or community inpatient or outpatient settings,
whi ch woul d of fer an opportunity for inprovenent of the
defendant's his condition have been judged to be
i nappropri ate.
(c) There is a substantial probability that the nental

illness causing the defendant's inconpetence will respond to

treatnent and the defendant will regain conpetency to proceed

in the reasonably foreseeable future.
(2) ADM SSION TO A MENTAL HEALTH FORENSHE FACI LI TY. - -

&) A defendant Every—persoenr who has been charged with
a felony and who has been adjudi cated i nconpetent to proceed

stant—trat—or—inconpetent—for—sentenecing, and who neets the

criteria for coomitnent to the departnent under the provisions

of this chapter, may shatt be conmitted to the departnent, and
the departnent shall #ay retain and treat the defendant. No
43
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later than 6 nmonths after the date of adni ssion eemmtrent or
at the end of any period of extended conmitnent, or at any
time the admi nistrator or designee shall have deternined that
t he defendant has regai ned conpetency to proceed stant—t+riat
or no longer neets the criteria for continued commtnent, the
admi ni strator or designee shall file a report with the court
pursuant to the applicable Florida Rules of Crimnal

Pr ocedur e.
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1 Section 17. Section 916.14, Florida Statutes, is

2 | anended to read:

3 916.14 Statute of limtations; former jeopardy.--The

4| statute of linmtations shall not be applicable to crimna

5| charges disni ssed because of the inconpetency of the defendant
6| to proceed stantd—t+i+at. |f a defendant is declared

7 | inconpetent to proceed stant—triat during trial and afterwards
8| is declared conpetent to proceed, the defendant's stant—trial
9| bis other, unconpleted trial shall not constitute forner

10 | j eopardy.

11 Section 18. Section 916.145, Florida Statutes, is

12 | anended to read:

13 916. 145 Adj udi cation of inconpetency due to nental

14 | il | ness retardation; dismi ssal of charges.--The charges

15 | agai nst any defendant adjudi cated i nconpetent to proceed stand
16 | triat due to the defendant's his nental ill ness retardation

17 | shall be dism ssed without prejudice if the defendant renains
18 | inconpetent to proceed within a reasonable tinme after such

19 | determination, not to exceed 5 years stant—tria—2—years—after
20 | steh—adjutication, unless the court in its order specifies its
21 | reasons for believing that the defendant will becone conpetent
22| to proceed within the foreseeabl e future stanrtd—triat and
23 | specifies the tine within which the defendant is expected to
24 | becone conpetent to proceed stand—tri+al. The charges agai nst
25| the defendant are disnissed without prejudice to the state to
26 | refile the charges shoul d the defendant be decl ared conpetent
27 | to proceed in the future.
28 Section 19. Section 916.15, Florida Statutes, is
29 | anended to read:
30 916. 15 Involuntary conmitnent of defendant adjudicated
31| not guilty by reason of insanity.--
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(1) A defendant persenr who is acquitted of crimna
charges because of a finding of not guilty by reason of
insanity may be involuntarily comitted pursuant to such

finding if the defendant ke is nentally ill and, because of
the his illness, is nmanifestly dangerous to hinself or herself
or others.

(2) Every defendant persen acquitted of crimnal
charges by reason of insanity and found to neet the criteria
for involuntary commtnent may be conmitted and treated in
accordance with the provisions of this section and the
applicable Florida Rules of Crimnal Procedure. The
departnent shall adnmit a defendant so adjudicated to an
appropriate facility or programfor treatment and shall may
retain and treat such defendant. No later than 6 nonths after
the date of admission, prior to the end of any period of
extended commitnent, or at any tine the admi nistrator or
desi gnee shall have deternmined that the defendant no | onger
neets the criteria for continued conmitnent placenent, the
adm ni strator or designee shall file a report with the court
pursuant to the applicable Florida Rules of Crimnal
Procedur e.

(3) In all proceedings under this subsection, both the

<U>def endant patient and the state shall have the right to a

hearing before the committing court. Evidence at such hearing
may be presented by the hospital administrator or the
admni strator's his designee as well as by the state and the

defendant. The defendant shall have the right to counsel at
any such hearing. |In the event that a defendant cannot afford
counsel, the court shall appoint the public defender to
represent the defendant hi-mm The parties shall have access to

the defendant's records at the treating facilities and nay
46
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1| interview or depose personnel who have had contact with the

2| defendant at the treating facilities.

3 Section 20. Section 916.16, Florida Statutes, is

4 | anended to read:

5 916.16 Jurisdiction of commtting court. --

6 (a) The committing court shall retain jurisdiction in

7 | the case of any defendant patient hospitalized as i nconpetent
8| to proceed or because of a finding of not guilty by reason of
9 | i nsanity er—Hf—+etardet—atmtted—toretardation—+esidential
10 | serviees pursuant to this chapter. No such defendant person
11 | may be rel eased except by order of the commtting court. The
12 | adnini strative hearing exam ner shall have no jurisdiction to
13 | determine issues of continuing hospitalization or rel ease of
14 | any def endant personrr admtted pursuant to this chapter

15 (b) The committing court shall retain jurisdiction in
16 | the case of any defendant placed on conditional release. No
17 | such defendant may be released fromthe conditions of rel ease
18 | except by order of the conmitting court.

19 Section 21. Section 916.17, Florida Statutes, is

20 | anended to read:

21 916.17 Conditional release.--

22 (1) The committing court may order a conditiona

23 | rel ease of any defendant who has been found to be i nconpetent
24 | to proceed or cemmttetd—according—to—a frnding—of—inconpetency
25 | to—stant—trial—or—an—-adiudiecation—of not guilty by reason of
26 | insanity, based on an approved plan for providing appropriate
27 | outpatient care and treatnent. Upon a reconmnendation that At
28 | steh—tie—as—the—admnistrator—shatH—determnre out pati ent

29 | treatnment of the defendant is te—be appropriate, he—+my+ite
30 | wirth—the—court—wth—ecoptes—to—atH—parties-a witten plan for
31| outpatient treatnent, including recomendations fromqualified
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professionals, nust be filed with the court, with copies to

all parties. Such a plan may al so be subnitted by the
defendant and filed with the court with copies to all parties.

The plan shall include:

(a) Special provisions for residential care or
adequat e supervi sion of the defendant.

(b) Provisions for outpatient nental health services.

(c) If appropriate, reconmendations for auxiliary
servi ces such as vocational training, educational services, or
speci al nedical care

In its order of conditional release, the court shall specify
the conditions of rel ease based upon the rel ease plan and
shal |l direct the appropriate agencies or persons to submt
periodic reports to the court regarding the defendant's
conpliance with the conditions of the release and progress in
treatnent, with copies to all parties.

(2) Upon the filing of an affidavit or statenment under

oath by any person H—at—any—tine—+t—appears that the

defendant has failed to conply with the conditions of rel ease,

that the defendant's condition has deteriorated to the point
that inpatient care is required, or that the rel ease

condi tions should be nodified, the court shall hold a hearing
within 7 days after receipt of the affidavit or statenent

under oath. After the hearing, the court angd may nodify the

rel ease conditions. The court nay al so e+ order that the

defendant be returned to the departnment if it is found, after

t he appoi ntnent and report of experts, that the person neets

the criteria for involuntary further treatnent.

(3) If at any tine it is deternined after a hearing
that the defendant no | onger requires court-supervised
48
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1| followup care, the court shall ternminate its jurisdiction in
2 | the cause and discharge the defendant.

3 Section 22. Part Ill of chapter 916, Florida Statutes,
4| consisting of sections 916. 301, 916.3012, 916. 302, 916. 3025,
51 916. 303, and 916.304, is created and entitled "Forensic

6| Services for Persons Who Are Mentally Retarded or Autistic.”
7 Section 23. Section 916.301, Florida Statutes, is

8| created to read

9 916. 301 Appoi ntnent of experts.--

10 (1) Annually the departnent shall provide the courts
11| with a list of nental retardation and auti sm professionals who
12 | are qualified to performeval uati ons of defendants who are

13| alleged to be inconpetent to proceed due to nental retardation
14 ) or autism The courts nmay use professionals fromthis |ist
15 | when ordering eval uati ons for defendants suspected of being
16 | retarded or autistic.

17 (2) |If a defendant's suspected nmental condition is

18 | nental retardation or autism the court shall appoint the

19 | Devel opnental Services Program O fice of the departnment who
20| will select two experts to eval uate whet her the defendant
21| neets the definition of retardation or autismand, if so,
22 | whether the defendant is conpetent to proceed. One of the
23 | experts selected by the Devel opnental Services Program Ofice
24 | nust be a psychol ogi st and the other nust be a social service
25 | prof essi onal
26 (3) The Devel opnental Services Program Ofice shal
27 | obtain evaluations froma psychol ogist |icensed or authorized
28 | by law to practice psychology in this state, with experience
29| in evaluating persons suspected of having nental retardation
30| or autism and a social service professional wth experience
31| in wrking with persons with nental retardation or autism
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1 (a) The psychol ogi st shall eval uate whether the

2 | defendant neets the definition of nmental retardation or autism
3]and, if so, whether the defendant is inconpetent to proceed

4| due to nental retardation or autism

5 (b) The social service professional shall provide a

6 | social and devel opnental history of the defendant.

7 (4) At the request of any party, the court nust

8 | appoint at |east one, but not nore than two, additiona

9| experts to evaluate the defendant. The expert or experts

10 | appointed by the court will eval uate whet her the defendant

11| neets the definition of nmental retardation or autismand, if
12 | so, whether the defendant is conpetent to proceed. Al

13 | eval uations ordered by the court nust be fromqualified

14 | experts licensed in this state with experience in evaluating
15| persons with nental retardation or autism

16 (5) Expert witnesses selected by the Devel opnent al

17 | Services Program O fice or appointed by the court to eval uate
18 | the nental condition of an indigent defendant in a crimna

19 | case shall be allowed reasonable fees for services rendered as
20 | evaluators and as witnesses, which shall be paid by the county
21 ]1in which the indictment was found or in which the information
22 | or affidavit was filed. State enpl oyees shall be paid
23 | expenses pursuant to s. 112.061. The fees shall be taxed as
24 | costs in the case. In order for the experts to be paid for
25| the services rendered, the reports and testinony nust
26 | explicitly address each of the factors and foll ow t he
27 | procedures set out in this chapter and in the Rules of
28 | Griminal Procedure.
29 Section 24. Section 916.3012, Florida Statutes, is
30| created to read:
31 916. 3012 Mental conpetence to proceed. --
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(1) A defendant whose suspected nental condition is

nmental retardation or autismis inconpetent to proceed within

the nmeaning of this chapter if the defendant does not have

sufficient present ability to consult with the defendant's

| awyer with a reasonabl e degree of rational understandi ng or

if the defendant has no rational, as well as factual

under st andi ng of the proceedi ngs agai nst the defendant.

(2) The experts shall first consider whether the

defendant neets the definition of nental retardation or autism

and, if so, consider the factors related to the issue of

whet her the defendant neets the criteria for conpetence to

proceed; that is, whether the defendant has sufficient present

ability to consult with counsel with a reasonabl e degree of

rati onal understandi ng and whether the defendant has a

rational, as well as factual, understanding of the pendi ng

pr oceedi ngs.

(3) In considering the issue of conpetence to proceed,

t he exanining experts shall first consider and specifically

include in their report the defendant's capacity to:

(a) Appreciate the charges or all egations against the

def endant ;
(b) Appreciate the range and nature of possible

penalties, if applicable, that nmay be inposed in the

proceedi ngs agai nst the defendant;

(c) Understand the adversary nature of the | ega

pr ocess;
(d) Disclose to counsel facts pertinent to the

proceedi ngs at i ssue;

(e) WManifest appropriate courtroom behavior; and

(f) Testify relevantly;
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and include in their report any other factor deened rel evant

by the experts.
(4) |If the experts should find that the defendant is
i nconpetent to proceed, the experts shall report on any

reconmended training for the defendant to attain conpetence to

proceed. In considering the issues relating to training, the

exam ni ng experts shall specifically report on each of the

fol | owi ng:
(a) The nental retardation or autism causing the

i nconpet ence.

(b) The training appropriate for the nental

retardation or autismof the defendant and an expl anati on of

each of the possible training alternatives in order of

choi ces.
(c) The availability of acceptable training. |If

training is available in the community, the expert shall so

state in the report.
(d) The likelihood of the defendant attaining
conpet ence under the training recomended, an assessnent of

the probable duration of the training required to restore

conpetence, and the probability that the defendant will attain

conpetence to proceed in the foreseeable future.
Section 25. Section 916.302, Florida Statutes, is
created to read

916.302 Involuntary commitnent of defendant deterni ned

to be inconpetent to proceed due to nental retardation or

autism - -
(1) CRITERIA --Every defendant who is charged with a
felony and who is found to be inconpetent to proceed, pursuant

to this chapter and the applicable Florida Rules of Crininal
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1| Procedure, may be involuntarily comitted for training upon a
2| finding by the court of clear and convinci ng evi dence:

3 (a) That the defendant is nentally retarded or

4| autistic.

5 (b) There is a substantial likelihood that in the near
6| future the defendant will inflict serious bodily harm on

7| hinself or herself or another person, as evidenced by recent

8 | behavi or causing, attenpting, or threatening such harm

9 (c) Al available, less restrictive alternatives,

10 | including services provided in conmunity residential

11| facilities or other comunity settings, which would offer an
12 | opportunity for inprovenent of the defendant's condition have
13 | been judged to be inappropriate.

14 (d) There is a substantial probability that the nental
15| retardation or auti smcausing the defendant's inconpetence

16 | will respond to training and the defendant will regain

17 | conpetency to proceed in the reasonably foreseeable future.

18 (2) ADMSSION TO A FACILITY. --

19 (a) A defendant who has been charged with a fel ony and
20| who is found to be inconpetent to proceed, and who neets the
21 | criteria for commitnent to the departnent under the provisions
22 | of this chapter, shall be comritted to the departnent, and the
23 | departnent shall retain and serve the defendant. No l|ater
24 | than 6 nonths after the date of admission or at the end of any
25 | period of extended commitnent or at any tine the adm ni strator
26 | or desi gnee shall have determ ned that the defendant has
27 | regai ned conpetency to proceed or no longer neets the criteria
28 | for continued conmitnent, the adm nistrator or designee shal
29 | file a report with the court pursuant to this chapter and the
30| applicable Florida Rules of Crimnal Procedure.
31
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1 (b) A defendant determ ned to be inconpetent to

2| proceed due to nental retardation or autismnay be ordered by
3lacrinmnal circuit court into a secure facility designated by
4| the departnent for nentally retarded or autistic defendants.
5 (c) The departnent may transfer a defendant froma

6 | designated secure facility to another designated secure

7| facility and nust notify the court of the transfer within 30
8 | days after the transfer is conpleted.

9 (d) The departnent may not transfer a defendant froma
10 | designated secure facility to a nonsecure facility without

11| first notifying the court, and all parties, 30 days before the
12 | proposed transfer. |f the court objects to the proposed

13| transfer to a nonsecure facility, it nust send its witten

14 | objection to the departnent. The departnent may transfer the
15| defendant unless it receives the witten objection fromthe
16 | court within 30 days after the court's receipt of the notice
17 | of the proposed transfer

18 (3) PLACEMENT OF DUALLY DI AGNOSED DEFENDANTS. - -

19 (a) |If a defendant is both retarded or autistic and

20| nentally ill, and nental illness is the primary disability,
21| the nental illness nust be aneliorated before the def endant
22 | can benefit fromtraining fromthe devel opnental services

23 | program Therefore, a dually diagnosed defendant nust first
24 | be placed for treatnent with the appropriate forensic nental
25| illness treatment programuntil the nmental illness is

26 | controlled to the extent that the defendant can benefit from
27 | training.

28 (b) Placenent in a training programfor retarded or

29 | autistic defendants nay not be nmade until the defendant's

30| nental condition is stable, the defendant's nedications are at
31
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1| a mni num dosage and have been unchanged for at |east 45 days,

2 | and the defendant can benefit fromtraining.

3 (c) Transfer of a dually diagnosed defendant froma

4 | nental illness treatnment programto a retardation or autism

5] training programnay not be nmade until the committing court

6 | approves the transfer and i ssues an order authorizing the

7| transfer.

8 Section 26. Section 916.3025, Florida Statutes, is

9| created to read

10 916. 3025 Jurisdiction of comtting court. --

11 (a) The committing court shall retain jurisdiction in

12 | the case of any defendant found to be i nconpetent to proceed

13| and ordered into a secure facility designated by the

14 | departnent for nentally retarded or autistic defendants. No

15 | defendant may be rel eased except by the order of the

16 | conmitting court.

17 (b) The committing court shall retain jurisdiction in

18 | the case of any defendant placed on conditional release. No

19 | such defendant may be released fromthe conditions of rel ease

20 | except by order of the committing court.

21 Section 27. Section 916.303, Florida Statutes, is

22 | created to read:

23 916.303 Deternination of inconpetency due to nental

24 | retardation or autism dismssal of charges.--

25 (1) The charges agai nst any defendant found to be

26 | i nconpetent to proceed due to nental retardation or autism

27 | shall be disnissed without prejudice if the defendant renmins

28 | i nconpetent to proceed within a reasonable tine after such

29 | determination, not to exceed 2 years, unless the court inits

30 | order specifies its reasons for believing that the defendant

31| will beconme conpetent to proceed within the foreseeable future
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and specifies the tine within which the defendant is expected

to becone conpetent to proceed. The charges against the

defendant are dismssed without prejudice to the state to

refile the charges shoul d the defendant be decl ared conpetent

to proceed in the future.

(2) |If the charges are disnissed and if the defendant

is considered to |lack sufficient capacity to give express and

i nformed consent to a voluntary application for services and

| acks the basic survival and self-care skills to provide for

the person's well-being or is likely to physically injure

hi nsel f or herself or others if allowed to remain at liberty,

the departnent may apply to involuntarily admt the defendant

to residential services under chapter 393. If the defendant is

involuntarily admtted under chapter 393 and there is a

substantial likelihood that in the near future the defendant

will inflict serious bodily harmon hinself or herself or

anot her person, as evidenced by recent behavi or causi ng,

attenpting, or threatening such harm the defendant conti nues

to present a danger of escape; and all available, |ess

restrictive alternatives, including services provided in

community residential facilities or other community settings,

whi ch woul d offer an opportunity for inprovenent of the

defendant's condition have been judged to be inappropriate,

then the defendant may be ordered into a specialized

i nvoluntary residential training program desi gnated by the

departnment for nmentally retarded or autistic defendants whose

charges have been di smissed. The departnment shall file a

petition for involuntary adm ssion under chapter 393 in the

circuit court which commtted the defendant.
Section 28. Section 916.304, Florida Statutes, is
created to read
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916. 304 Conditional release.--
(1) The committing court may order a conditiona

rel ease of any defendant who has been found to be i nconpetent

to proceed, based on an approved plan for providing continuing

communi ty-based training. Upon a recomendation that

communty-based training for the defendant is appropriate, a

witten plan for conmunity-based training, including

reconmendations fromaqualified professionals, may be filed

with the court, with copies to all parties. Such a plan may

al so be submitted by the defendant to the court with copies to

all parties. The plan shall include:

(a) Special provisions for residential care and

adequat e supervi sion of the defendant including recommended

| ocati on of placenent.

(b) Recommendations for auxiliary services such as

vocational training, psychol ogical training, educationa

services, leisure services, and special nedical care.

In its order of conditional release, the court shall specify

the conditions of rel ease based upon the rel ease plan and

shal|l direct the appropriate agencies or persons to submt

periodic reports to the courts regardi ng the defendant's

conpliance with the conditions of the rel ease and progress in

training, with copies to all parties.

(2) Upon the filing of an affidavit or statenment under

oath by any person that the defendant has failed to conply

with the conditions of release, that the defendant's condition

has deteriorated, or that the rel ease conditions should be

nodi fied, the court shall hold a hearing within 7 days after

receipt of the affidavit or statenent under oath. After the

hearing, the court may nodify the rel ease conditions. The
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1| court may al so order that the defendant be placed into nore

2 | appropriate prograns for further training or nay order the

3| defendant to be involuntarily adnmitted to residential services

4] of the departnent if it is found, after the appointnment and

5] report of experts, that the defendant neets the criteria for

6 | involuntary residential services.

7 (3) If at any tine it is deternined after a hearing

8 | that the defendant no |onger requires court-supervised

9] followp care, the court shall terninate its jurisdiction in

10 | the cause and di scharge the defendant.

11 Section 29. This act shall take effect COctober 1,

12 | 1997.

13
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15 HOUSE SUMVARY

16 . . .
Revi ses and reorgani zes ch. 916, F.S., the Forensic

17 Cient Services Act. Creates pt. | of ch. 916, F.S.
conta!nln? general provisions, pt. Il of ch., 916, F.S.

18 relating to forensic services for _persons who are
mental |y ill, and pt. Il of ch, 916, F.S., relating to

19 forensiC services for persons who are nentaIIY retarded
or autistic. Revises specified provisions re atln? to

20 esti mat ed anpunt of pa& for jurors and witnesses, fo
conforma reference.. Provides for a specialized

21 involuntary residential training programfor certain

99 mental ly retarded or autistic defendants.

23

24

25

26

27

28

29

30

31
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