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Florida Senate - 1998 SB 1482
By Senator WIIlians

4-1012-98
A bill to be entitled

An act relating to rul enaki ng; anendi ng s.
120.54, F.S.; revising notice and tine
requirements in rule adoption procedures;
revising the procedure for nodification or
wi t hdrawal of proposed rul es; anending s.
120.541, F.S.; revising notice procedures for a
statenent of estimated regul atory costs;
anmending s. 120.545, F.S.; providing notice
requirements for commttee review of rules;
anending s. 120.55, F. S.; providing for rule
publication requirenents; anending s. 120. 56,
F.S.; revising procedures for chall enging
proposed rules; providing an effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Subsection (3) of section 120.54, Florida
Statutes, is anended to read:

120. 54 Rul enaki ng. - -

(3) ADOPTI ON PROCEDURES. - -

(a) Notices.--

1. Prior to the adoption, anmendnent, or repeal of any
rul e other than an energency rule, an agency, upon approval of
t he agency head, shall give an initial notice of its intended
action, setting forth a short, plain explanation of the
purpose and effect of the proposed action; the full text of
t he proposed rule or anmendnent and a summary thereof; a
reference to the specific rul emaking authority pursuant to
which the rule is adopted; and a reference to the section or
subsection of the Florida Statutes or the Laws of Florida
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1| being inplenented, interpreted, or nade specific. The initial
2| notice nust shatt+ include a sunmary of the agency's statenent
3] of the estimated regul atory costs, if one has been prepared,

4 | based on the factors set forth in s. 120.541(2), and a

5| statenent that any person who w shes to provide the agency

6| with information regarding the statenent of estinmated

7| regulatory costs, or to provide a proposal for a | ower cost

8| regulatory alternative as provided by s. 120.541(1), nust do
9]lsoinwiting within 21 days after publication of the initia
10| notice. The initial notice nust state the procedure for

11 | requesting a public hearing on the proposed rule. Except when
12 | the intended action is the repeal of a rule, the initial

13 | notice nust shat- include a reference both to the date on

14 | which and to the place where the notice of rule devel opnent

15| that is required by subsection (2) appear ed.

16 2. The initial notice nust shatH- be published in the
17 | Florida Admi nistrative Wekly not |ess than 45 28 days before
18 | pr+or—toe the publication of final notice inatended—aetion. The
19 | proposed rul e shall be available for inspection and copyi ng by
20| the public at the tine of the publication of initial notice.
21 3. The initial notice shall be mailed to all persons
22 | nanmed in the proposed rule and to all persons who, at |east 14
23| days prior to such mailing, have nade requests of the agency
24 | for advance notice of its proceedings. The agency shall al so
25| give such notice as is prescribed by rule to those particul ar
26 | cl asses of persons to whomthe intended action is directed.

27 4. The adopting agency shall file with the comrttee,
28 | at | east 45 2% days before prior—to the publication of final
29 | noti ce proposed—adoption—-date, a copy of each rule it proposes
30| to adopt; a detailed witten statenent of the facts and

31| circunstances justifying the proposed rule; a copy of any
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statenent of estimated regulatory costs that has been prepared
pursuant to s. 120.541; a statenent of the extent to which the
proposed rule relates to federal standards or rules on the
sane subject; and the initial notice required by subparagraph
1

(b) Special matters to be considered in rule
adoption. - -

1. Statenent of estimated regul atory costs.--Prior to
t he adoption, anendnent, or repeal of any rule other than an
energency rule, an agency is encouraged to prepare a statenent
of estimated regulatory costs of the proposed rule, as
provided by s. 120.541.

2. Smal| businesses, small counties, and snal
cities.--

a. Each agency, before the adoption, anendnent, or
repeal of a rule, shall consider the inpact of the rule on
smal | busi nesses as defined by s. 288.703 and the inpact of
the rule on small counties or small cities as defined by s.
120. 52. \Whenever practicable, an agency shall tier its rules
to reduce disproportionate inpacts on snall businesses, snal
counties, or small cities to avoid regulating snal
busi nesses, small counties, or small cities that do not
contribute significantly to the problemthe rule is designed
to address. An agency may define the term"snmall business" to
i ncl ude busi nesses enpl oying nore than 100 persons, nay define
the term"small county" to include those with popul ati ons of
nore than 75,000, and may define the term"small city" to
i nclude those with popul ations of nore than 10,000, if it
finds that such a definition is necessary to adapt a rule to
t he needs and probl ens of small businesses, small counties, or
small cities. The agency shall consider each of the foll ow ng

3
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net hods for reducing the inpact of the proposed rule on smal
busi nesses, snmall counties, and snall cities, or any
conbi nati on of these entities:

(1) Establishing |less stringent conpliance or
reporting requirenents in the rule.

(I'l) Establishing | ess stringent schedul es or
deadlines in the rule for conpliance or reporting
requi rements.

(I'1'1) Consolidating or sinplifying the rule's
conpliance or reporting requirenents.

(1'V) Establishing perfornmance standards or
best - managenent practices to replace design or operationa
standards in the rule.

(V) Exenpting small businesses, small counties, or
small cities fromany or all requirements of the rule.

b.(l) |If the agency determ nes that the proposed
action will affect snall businesses as defined by the agency
as provided in sub-subparagraph a., the agency shall send
witten notice of the rule to the small business onbudsnman of
the Ofice of Tourism Trade, and Econoni c Devel opnent not
| ess than 45 28 days before prior—to the publication of final
noti ce intended—action.

(1) Each agency shall adopt those regul atory

alternatives offered by the small business onbudsman and
provided to the agency no later than 21 days after the
onbudsman's receipt of the witten notice of the rule which it
finds are feasible and consistent with the stated objectives

of the proposed rule and which would reduce the inpact on

smal | busi nesses. Wen—r+egutatory—atternatives—are—offeredby
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(1) 1If an agency does not adopt all alternatives
of fered pursuant to this sub-subparagraph, it shall, before

the publication of final notice prter—to—rute—adoption—or
afrendrent—ant—pursuant—toe—subparagraph—(c)rt—, file a detail ed

witten statenent with the small busi ness onmbudsnman and w th

the committee explaining the reasons for failure to adopt such

al ternatives. Wthin3—working—days—of—thef+Hngof——such
Fee—t b I F I . I
straH—bustness—orbudsan

(c) Hearings.--

1. If the intended action concerns any rul e other than
one relating exclusively to procedure or practice, the agency
shall, on the request of any affected person received within
21 days after the date of publication of the initial notice of
i nt ended agency action, give affected persons an opportunity
to present evidence and argunent on all issues under
consi deration. The agency nmay schedul e a public hearing on the
rule and, if requested by any affected person, shall schedul e
a public hearing on the rule. Any material pertinent to the
i ssues under consideration submitted to the agency within 21
days after the date of publication of the initial notice or
submtted at a public hearing nust shatH- be considered by the
agency and made a part of the record of the rul emaking
pr oceedi ng.

2. Rul emaki ng proceedi ngs shall be governed sol ely by
the provisions of this section unless a person tinely asserts
that the person's substantial interests will be affected in
the proceeding and affirmatively denonstrates to the agency
that the proceedi ng does not provi de adequate opportunity to

5
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protect those interests. If the agency determ nes that the
rul emaki ng proceeding is not adequate to protect the person's
interests, it shall suspend the rul emaki ng proceedi ng and
convene a separate proceedi ng under the provisions of ss.
120. 569 and 120.57. Simlarly situated persons may be
requested to join and participate in the separate proceedi ng.
Upon concl usi on of the separate proceedi ng, the rul emaking
proceedi ng shall be resuned

(d) Publication of final notice;nodification or

wi t hdrawal of proposed rules.--
1. After the final public hearing on the proposed

rule, or after the tine for requesting a hearing has expired,

t he agency shall provide a final notice of its intent to

adopt, anmend, or repeal a rule. A copy of the final notice

nust be provided to the comrittee not |less than 10 days before

publication of the final notice in the Florida Adm nistrative

Weekly. The final notice nmust be published in the Florida

Adm ni strative Weekly not |less than 28 days before the

i ntended action. The final notice nust contain:

a. A summary of any changes to the proposed rule, or

if the rule has not been changed, a statenent to that effect;

b. A reference to the issue of the Florida

Adm ni strative Weekly which contains the initial text of the

proposed rul e;

c. |f changes have been nmade, the text of all changes

to the initial text or the conplete final text of the proposed

rul e;
d. A statenent as to whether a statenent of estimted

regul atory cost was prepared, and, if so, howto obtain a

copy; and

6
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e. Anotice of the right to chall enge the proposed

rule, including the deadline for filing a challenge, with a
reference to s. 120.56(2).
2. After the initial notice required by paragraph (a)

and before providing a copy of the final notice to the

commttee, the agency nay withdraw the rul e upon publication

of notice in the Florida Adnministrative Wekly. Any changes to

the rule as initially noticed, other than techni cal changes

that do not affect the substance of the rule, nust be

supported by the record of public hearings held on the rule,

nmust be in response to witten naterial received within 30

days after the initial notice or received on or bhefore the

date of the final public hearing, whichever is |later, or nust

be in response to a proposed objection by the commi ttee.

3. After a copy of the final notice is provided to the

committee and prior to adoption, the agency may nodify a rule

only in response to an objection by the commttee, nake

techni cal changes that do not affect the substance of the

rule, or withdraw the rule upon publication of notice in the

Fl orida Admi nistrative Wekly.

4, After adoption and before the effective date of the

rule, the agency may nodify a rule only in response to an

obj ection by the committee and nake technical changes that do

not affect the substance of the rule.

5. After a rule has becone effective, it may be

repeal ed or anended only through the rul emaki ng procedures

specified in this chapter

6. In addition to other notice required by this

par agraph, at |east 21 days before filing the rule for

adoption, the agency shall provide a copy of the final notice

to those persons described in subparagraph (a)3. in accordance
7
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with the requirenments of that subparagraph, and shall provide

a copy of the final notice by certified mail or actua

delivery to any person who requests it in witing no |later

than 21 days after the initial notice.
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(e) Filing for final adoption; effective date.--

1. |If the adopting agency is required to publish its
rules in the Florida Adnministrative Code, it shall file with
the Departnent of State three certified copies of the rule it
proposes to adopt, a summary of the rule, a summary of any
hearings held on the rule, and a detailed witten statenment of
the facts and circunstances justifying the rule. Agencies not
required to publish their rules in the Florida Adm nistrative
Code shall file one certified copy of the proposed rule, and
the other material required by this subparagraph, in the
of fice of the agency head, and such rules shall be open to the
public.

2. Filings nust shatH- be made no tess—than—28daysnoer
nore than 120 96 days after the initial notice required by
par agraph (a). Wen—at+eguredhnotice—of—change—+spublshed

9
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5 I Fon—t od—dur hied I e fitedt

3 | adoption—is—extended—to45days—after—the—date—ofpubecation—
41 1f notice of a public hearing is published before prior—te the
5] expiration of the tine to file the rule for adoption, the

6 | period during which a rule nust be filed for adoption is

7 | extended to 45 days after adjournnent of the final hearing on
8| the rule, 21 days after receipt of all material authorized to
9| be subnmitted at the hearing, or 21 days after receipt of the
10 | transcript, if one is made, whichever is latest. The term

11| "public hearing" includes any public neeting held by any

12 | agency at which the rule is considered. The filing of a

13 | petition for an administrative determnination under the

14 | provisions of s. 120.56(2) shall toll the tinme 96-day period
15 ] during which a rule nust be filed for adoption until the

16 | adninistrative | aw judge has filed the final order with the

17 | cl erk.

18 3. At thetime aruleis filed, the agency shal

19 | certify that the tinme limtations prescribed by this

20 | subsecti on paragraph have been conplied with, that al

21 | statutory rul enaki ng requirenents have been net, and that

22 | there is no adninistrative determ nation pending on the rule.
23 4. At the time arule is filed, the conmmttee shal

24 | certify whether the agency has responded in witing to al

25| material and tinely witten coments or witten inquiries nade
26 | on behal f of the commttee. The departnent shall reject any

27 | rule not filed within the prescribed tine linmits; that does

28 | not satisfy all statutory rul emaking requirenents; upon which
29 | an agency has not responded in witing to all nmaterial and

30| timely witten inquiries or witten comments; upon which an

31| administrative deternmination is pending; or which does not

10
CODING:Words st+ieken are deletions; words underlined are additions.




NO

aggenate - 1998 SB 1482

1| include a statenent of estimated regulatory costs, if

2 | required.

3 5. If a rule has not been adopted within the tine

4| limts inposed by this subsecti on paragraph or has not been

5| adopted in conpliance with all statutory rul emaki ng

6 | requirenents, the agency proposing the rule shall wi thdraw the
7| rule and give notice of its action in the next avail able issue
8| of the Florida Adnministrative Wekly.

9 6. The proposed rule shall be adopted on being filed
10| with the Departnent of State and becone effective 20 days

11| after being filed, on a later date specified in the rule, or
12| on a date required by statute. Rules not required to be filed
13| with the Departnent of State shall becone effective when

14 | adopted by the agency head or on a |ater date specified by

15 ) rule or statute. If the committee notifies an agency that an
16 | objection to a rule is being considered, the agency nay

17 | postpone the adoption of the rule to accombpdate review of the
18 | rule by the committee. When an agency postpones adoption of a
19| rule to accommodate review by the conmmittee, the tine 96-day
20| period for filing the rule is tolled until the conmittee

21 | notifies the agency that it has conpleted its review of the

22 | rule.

23 Section 2. Paragraphs (a) and (b) of subsection (1) of
24 | section 120.541, Florida Statutes, are anended to read:

25 120. 541 Statenent of estimated regulatory costs. --

26 (1)(a) A substantially affected person, within 21 days
27 | after publication of the initial notice provided under s.

28 | 120.54(3)(a), nmay subnit to an agency a good faith witten

29 | proposal for a lower cost regulatory alternative to a proposed
30| rul e which substantially acconplishes the objectives of the

31| law being inplenented. The proposal nay include the

11
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alternative of not adopting any rule, so |long as the proposa
expl ai ns how the | ower costs and objectives of the law will be
achi eved by not adopting any rule. If such a proposal is
submtted, the 90-day period for filing the rule is extended
21 days.

(b) Upon the submnission of the | ower cost regul atory
alternative, the agency shall prepare a statenent of estinmated
regul atory costs as provided in subsection (2), or shal
revise its prior statenent of estimated regulatory costs, and
either adopt the alternative or give a statement of the
reasons for rejecting the alternative in favor of the proposed
rule. The failure of the agency to prepare or revise the
statenent of estimated regulatory costs as provided in this
paragraph is a material failure to foll ow the applicable
rul emaki ng procedures or requirenents set forth in this
chapter. An agency required to prepare or revise a statenent
of estimated regulatory costs as provided in this paragraph
shall make it available to the person who subnits the | ower
cost regulatory alternative and to the public before

publication of final notice prirer—to—firtngtherutefor
adoption

Section 3. Paragraph (e) of subsection (1) and
subsections (4), (5), and (6) of section 120.545, Florida
Statutes, are anended to read

120.545 Committee review of agency rules.--

(1) As a legislative check on legislatively created
authority, the committee shall exam ne each proposed rul e,
except for those proposed rules exenpted by s. 120.81(1)(d)
and (2), and its acconpanying material, and each energency
rule, and nmay exami ne any existing rule, for the purpose of
det er m ni ng whet her

12
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(e) The notices notiee given prior to its adoption
were was sufficient to give adequate notice of the purpose and
ef fect of the rule.

(4) If the agency elects to nodify a proposed rule to
neet the committee's objection, it shall nmake only such
nodi fications as are necessary to neet the objection and shal
resubmit the rule to the conmittee. The agency shall give
notice of its election to nodify a proposed rule to neet the
committee's objection by publishing a notice of change in the
first available issue of the Florida Adnministrative Wekly,
but shall not be required to conduct a public hearing. If the
agency elects to anend an existing rule to neet the
committee's objection, it need not publish a notice of rule

devel opnent, but shall notify the comrittee in witing and

shall initiate the anendnent procedure by giving initial
notice in the next available issue of the Florida

Adm ni strative Wekly. The committee shall give priority to
rules so nodified or anended when setting its agenda.

(5) |If the agency elects to withdraw a proposed rule
as aresult of a comittee objection, it shall notify the
committee, in witing, of its election and shall give notice
of the withdrawal in the next avail able issue of the Florida
Adm ni strative Weekly. The rule shall be w thdrawn wi thout a
public hearing, effective upon publication of the notice in
the Florida Administrative Wekly. |If the agency elects to
repeal an existing rule as a result of a conmmittee objection,
it shall notify the committee, in witing, of its election and
shall initiate rul emaki ng procedures for that purpose by
giving initial notice in the next available issue of the
Fl orida Admi nistrative Wekly.

13
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(6) |If an agency elects to anend or repeal an existing
rule as a result of a comrittee objection, it shall conplete
the process within 90 days after giving initial notice in the
Fl orida Admi nistrative Wekly.

Section 4. Paragraph (b) of subsection (1) of section
120.55, Florida Statutes, is anended to read:

120.55 Publication.--

(1) The Departnent of State shall

(b) Publish a weekly publication entitled the "Florida
Admi ni strative Weekly," which nust shatt contain:

1. Notice of adoption of, and an index to, all rules
filed during the precedi ng week.

2. Al rulenmaking notices required by s. 120.54 s+
126543 (a)——showrng—the—text—of—aH—rutes—proposed—For
consi-deration—or—at+eferencetothetocationintheFlorida
Adini-strati-ve—\Weekby—where—the—text—of—theproposed—+utes—+s
pubh-shed.

3. Al notices of public neetings, hearings, and
wor kshops conducted in accordance with the provisions of s.
120. 525, including a staterment of the manner in which a copy
of the agenda nmay be obtai ned.

4. A notice of each request for authorization to anend
or repeal an existing uniformrule or for the adoption of new
uni form rul es.

5. Notice of petitions for declaratory statenents or
adni ni strative deterninations.

6. A summary of each objection to any rule filed by
the Administrative Procedures Conmittee during the preceding
week.

7. Any other material required or authorized by |aw or
deened useful by the departnent.

14
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The departnent may contract with a publishing firmfor
publication of the Florida Adninistrative Wekly.
Section 5. Paragraphs (a) and (b) of subsection (2) of
section 120.56, Florida Statutes, are anended to read:
120.56 Challenges to rules.--
(2) CHALLENG NG PROPOSED RULES; SPECI AL PROVI SI ONS. - -
(a) Any substantially affected person may seek an
adm nistrative deternination of the invalidity of any proposed
rule by filing a petition seeking such a determnation with
the division within 21 days after the date of publication of
t he final netiee—reguiredbys—126-543) (a)—wthin—16days
: et inal et . e beld I I I
dedt . 543} e} —withi I F I
. F F . I I
. I . . i H-cable- e
tdays—after—the—date—ofpubltication—of—the notice required by
Ss. 120.54(3)(d). The petition nust shatH- state with
particularity the objections to the proposed rule and the
reasons that the proposed rule is an invalid exercise of
del egated |l egislative authority. The agency then has the
burden to prove that the proposed rule is not an invalid

exerci se of delegated |egislative authority as to the

obj ections raised. Anyperson—whois——substantiat-y—affected

15
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1 (b) The administrative |aw judge nay declare the

2 | proposed rule wholly or partly invalid. The proposed rule or
3| provision of a proposed rule declared invalid shall be

4 | withdrawn by the adopting agency and shall not be adopted. No
5| rule shall be filed for adoption until 28 days after the final
6 | notice required by s—3126-54(3)(a)—unti+—2t—¢days—after—the

7 | not+ece—reqgui+red—by s. 120.54(3)(d), uwnrtt+—It4—days—after—the

8 | pubHe—hearing—unt++—21t—days—after—preparatton—of—astaterent
9 | ef—estimated—regutatoery—ecostsregui+retdpursuant—to—s—126-541-
10| or until the adnministrative |law judge has rendered a deci sion
11 | whi chever applies. However—the—agencytayproceed—wth—at
12 | ether—steps—intherulemaking—process—inctuding—theholding
13 | ef—afactHndinghearing—In the event part of a proposed rule
14| is declared invalid, the adopting agency may, in its sole

15| discretion, withdraw the proposed rule in its entirety. The
16 | agency whose proposed rul e has been declared invalid in whole
17 | or part shall give notice of the decision in the first

18 | avail able issue of the Florida Administrative Wekly.

19 Section 6. This act shall take effect October 1, 1998.
20
21 KA KKK KA KK F KRR AR KA AR IR A KKK A KKK A A KKk A KKK
22 SENATE SUMVARY
23 F%ggsgfl{u}gpagngino§edures under chapter 120, F.S.
24 '
25
26
27
28
29
30
31
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