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1
2 An act relating to the Mdtor Vehicle Warranty
3 Enf orcenent Act; anmending s. 681.101, F.S.
4 providing |l egislative intent; anending s.
5 681. 102, F.S.; providing definitions; anending
6 s. 681.103, F.S.; revising | anguage with
7 respect to the duty of the manufacturer to
8 conforma notor vehicle to the warranty;
9 anending s. 681.104, F.S.; including reference
10 to recreational vehicles with respect to
11 nonconformity of notor vehicles; providing
12 additional tinmefranmes with respect to
13 recreational vehicles; anending s. 681. 109,
14 F.S., relating to the Florida New Mdtor Vehicle
15 Arbitration Board and dispute eligibility;
16 revising procedures for dispute; providing for
17 rul es; anending s. 681.1095, F.S.; increasing
18 nmenber ship on the board; providing for hearings
19 by panels of three board nenbers; providing
20 timefranes for hearings; creating s. 681. 1096,
21 F.S.; providing for a Pilot RV Medi ation and
22 Arbitration Program providing for creation and
23 qgualifications; creating s. 681.1097, F.S.
24 providing for dispute eligibility and program
25 functions; providing for nediation; providing
26 for arbitration; anmending s. 681.113, F. S
27 revising |language with respect to deal er
28 liability; anmending s. 681.114, F.S.; revising
29 | anguage with respect to resale of returned
30 vehi cl es; anending s. 319.14, F.S.; redefining
31 the term"settlenent"; providing for the
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application of the act; providing an effective
dat e.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Section 681.101, Florida Statutes, is
amended to read:

681. 101 Legislative intent.--The Legislature
recogni zes that a notor vehicle is a major consuner purchase
and that a defective notor vehicle undoubtedly creates a
hardship for the consuner. The Legislature further recognizes
that a duly franchi sed notor vehicle dealer is an authorized
service agent of the manufacturer. It is the intent of the
Legislature that a good faith notor vehicle warranty conpl ai nt
by a consuner be resolved by the nanufacturer within a
specified period of tine; however, it is not the intent of the

Legi sl ature that a consuner establish the presunption of a

reasonabl e nunber of attenpts as to each manufacturer that

provides a warranty directly to the consuner. It is further

the intent of the Legislature to provide the statutory
procedures whereby a consumer may receive a replacement notor
vehicle, or a full refund, for a notor vehicle which cannot be
brought into conformity with the warranty provided for in this
chapter. However, nothing in this chapter shall in any way
limt or expand the rights or renedi es which are ot herw se
avail able to a consuner under any other |aw.

Section 2. Section 681.102, Florida Statutes, is
amended to read:

681.102 Definitions.--As used in this chapter, the
term
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(1) "Authorized service agent" nmeans any person
i ncluding a franchi sed notor vehicle deal er, who is authorized
by the manufacturer to service notor vehicles. In the case of

a recreational vehicle when there are two or nore

manuf acturers, an authorized service agent for any individua

manuf acturer is any person, including a franchi sed notor

vehi cl e deal er, who is authorized to service the itens

warranted by that manufacturer. The term does not include a

rental car conpany authorized to repair rental vehicles.

(2) "Board" neans the Florida New Mdtor Vehicle
Arbitration Board.

(3) "Collateral charges" neans those additiona
charges to a consuner wholly incurred as a result of the
acqui sition of the notor vehicle. For the purposes of this
chapter, collateral charges include, but are not limted to,
manuf acturer-installed or agent-installed itens or service
charges, earned finance charges, sales taxes, and title
char ges.

(4) "Consuner" neans the purchaser, other than for
pur poses of resale, or the | essee, of a notor vehicle
primarily used for personal, fanmly, or househol d purposes;
any person to whom such notor vehicle is transferred for the
sanme purposes during the duration of the Lenon Law rights
period; and any other person entitled by the terns of the
warranty to enforce the obligations of the warranty.

(5) "Days" neans cal endar days.

(6) "Departnent" neans the Departnent of Lega
Affairs.
(7)¢t6)y "Division" means the Division of Consumer

Services of the Departnent of Agriculture and Consuner
Servi ces.
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(8) A "lIncidental charges" neans those reasonabl e
costs to the consuner which are directly caused by the
nonconformity of the notor vehicle.

(9) t8) "Lease price" neans the aggregate of:

(a) Lessor's actual purchase costs.
(b) Collateral charges, if applicable.
(c) Any fee paid to another to obtain the |ease.
(d) Any insurance or other costs expended by the
| essor for the benefit of the |essee.
(e) An anount equal to state and |l ocal sal es taxes,
not otherw se included as collateral charges, paid by the
| essor when the vehicle was initially purchased.
(f) An anmount equal to 5 percent of (a).

(10) (9) "Lenon Law rights period" neans the period
ending 24 18 nonths after the date of the original delivery of
a notor vehicle to a consuner er—thefirst—24,0660ntes—of
operation—whi-chever—oececutrs—rst.

(11) (36) "Lessee" means any consumer who |eases a
notor vehicle for 1 year or nore pursuant to a witten | ease
agreenent which provides that the | essee is responsible for
repairs to such notor vehicle or any consuner who | eases a
not or vehicle pursuant to a | ease-purchase agreenent.

(12) (1) "Lessee cost" neans the aggregate deposit and
rental paynents previously paid to the lessor for the | eased
vehi cl e but excludes debt from any ot her transacti on.

(13) 32y "Lessor" means a person who holds title to a
notor vehicle that is leased to a | essee under a witten | ease

agreenent or who holds the lessor's rights under such
agr eenent .
(14) (3> "Manufacturer" neans any person, whether a

resi dent or nonresident of this state, who nmanufactures or
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assenbl es notor vehicles, or who manufactures or assenbl es

chassis for recreational vehicles, or who manufactures or

installs on previously assenbled truck or recreational vehicle

chassi s special bodies or equi pnrent which, when install ed,
forns an integral part of the notor vehicl e awanufacturer—as
defHnet—n—s—320-606{9), a distributor as defined in s.
320.60(5), or an inporter as defined in s. 320.60(7). A
deal er as defined in s. 320.60(11)(a) shall not be deened to
be a manufacturer, distributor, or inporter as provided in

this section.

(15) 34y "Motor vehicle" neans a new vehicle,
propel | ed by power other than nuscul ar power, which is sold in
this state to transport persons or property, and includes a
recreational vehicle or a vehicle used as a denonstrator or

| eased vehicle if a manufacturer's warranty was issued as a
condition of sale, or the | essee is responsible for repairs,
but does not include vehicles run only upon tracks, off-road
vehi cl es, trucks over 10,000 pounds gross vehicle weight,

not orcycl es, nopeds, or the living facilities of recreationa

vehi cl es—otoreyetes—or—ropeds. "Living facilities of

recreational vehicles" are those portions desi gned, used, or

mai ntained primarily as living quarters and include, but are

not linmted to, the flooring, plunbing systemand fixtures,

roof air conditioner, furnace, generator, electrical systens

ot her than autonptive circuits, the side entrance door

exterior conpartnents, and wi ndows ot her than the w ndshield

and driver and front passenger w ndows.

(16) £15) "Nonconformity" neans a defect or condition
that substantially inpairs the use, value, or safety of a
not or vehicle, but does not include a defect or condition that
results froman accident, abuse, neglect, nodification, or
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alteration of the notor vehicle by persons other than the
manuf acturer or its authorized service agent.

(17) ¢36) "Procedure” neans an inform
di spute-settl enent procedure established by a manufacturer to
nedi ate and arbitrate notor vehicle warranty di sputes.

(18) "Progranmt neans the nediation and arbitration

pilot programfor recreational vehicles established in this

chapter.

(19) 7 "Purchase price" nmeans the cash price as
defined in s. 520.31(1), inclusive of any allowance for a
trade-in vehicle, but excludes debt from any other

transaction."Any allowance for a trade-in vehicle" neans the

net trade-in allowance as reflected in the purchase contract

or | ease agreenent if acceptable to the consuner and

manufacturer. |f such amount is not acceptable to the

consuner and manufacturer, then the trade-in all owance shal

be an anobunt equal to 100 percent of the retail price of the
trade-in vehicle as reflected in the NADA Oficial Used Car
Qui de (Sout heastern Edition) or NADA Recreation Vehicle
Appr ai sal Quide, whichever is applicable, in effect at the

time of the trade-in. The manufacturer shall be responsible

for providing the applicabl e NADA book.
(20) (38) "Reasonabl e of fset for use" neans the nunber
of mles attributable to a consuner up to the date of a

settl enent agreenent or arbitration hearing the—thire—+epai+
ey F . I I ot I

I I i eei : . I F . F
or—nore—nonconform-ties, whichever occurs first, nmultiplied by

t he purchase price of the vehicle and divided by 120, 000,

except in the case of a recreational vehicle, in which event
it shall be divided by 60, 000.
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1 (21) "Recreational vehicle" neans a notor vehicle
2| primarily designed to provide tenporary living quarters for
3| recreational, canping, or travel use, but does not include a
4 | van conversi on.
5 (22) (19> "Repl acement notor vehicle" neans a notor
6 | vehicle which is identical or reasonably equivalent to the
7 | notor vehicle to be replaced, as the notor vehicle to be
8 | replaced existed at the tine of acquisition."Reasonably
9| equivalent to the notor vehicle to be replaced" neans the
10 | manufacturer's suggested retail price of the repl acenent
11 | vehicle shall not exceed 105 percent of the manufacturer's
12 | suggested retail price of the notor vehicle to be replaced.
13 ) In the case of a recreational vehicle, "reasonably equival ent
14 ) to the notor vehicle to be replaced" neans the retail price of
15| the replacenent vehicle shall not exceed 105 percent of the
16 | purchase price of the recreational vehicle to be repl aced.
17 (23) 26y "Warranty" neans any witten warranty issued
18 | by the manufacturer, or any affirmation of fact or pronise
19 | rade by the manufacturer, excluding statenents made by the
20 | dealer, in connection with the sale of a notor vehicle to a
21 | consunmer which relates to the nature of the material or
22 | workmanship and affirns or prom ses that such material or
23 | workmanship is free of defects or will neet a specified |evel
24 | of performance.
25 Section 3. Subsections (1) and (3) of section 681.103
26| Florida Statutes, are anended to read:
27 681. 103 Duty of manufacturer to conforma notor
28 | vehicle to the warranty. --
29 ()& If a notor vehicle does not conformto the
30 | warranty and the consuner first reports the problemto the
31| manufacturer or its authorized service agent during the st
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2—ronths—or—12,-600-nites—whi-chever—oeecturs—irst—of—the
Lenon Law rights period, the manufacturer or its authorized
servi ce agent shal | —at—ne—ecost—to—the—consuretr,—nmake such
repairs as are necessary to conformthe vehicle to the
warranty, irrespective of whether such repairs are nade after
the expiration of the Lenon Law rights period. Such repairs

shall be at no cost to the consuner if nmade during the term of

the manufacturer's witten express warranty. Nothing in this

par agraph shall be construed to grant an extension of the

Lenon Law rights period or to expand the time within which a

consuner nust file a claimunder this chapter

(3) At the tinme of acquisition, the manufacturer shal
informthe consuner clearly and conspicuously in witing how
and where to file a claimwith a certified procedure if such
procedure has been established by the nmanufacturer pursuant to
s. 681.108. The manufacturer shall provide to the deal er and,

at the tinme of acquisition, the deal er ant shall provide to

the consuner a witten statenent that explains the consuner's
rights under this chapter. The witten statenent shall be
prepared by the Departnent of Legal Affairs and shall contain
atoll-free nunmber for the division that the consuner can

8
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1| contact to obtain information regarding the consuner's rights
2| and obligations under this chapter or to commence arbitration
3| If the manufacturer obtains a signed receipt for tinely
4| delivery of sufficient quantities of this witten statenent to
5| neet the dealer's vehicle sales requirenents, it shal
6| constitute prima facie evidence of conpliance with this
7 | subsection by the manufacturer. The consuner's signed
8 | acknow edgnment of receipt of materials required under this
9 | subsection shall constitute prim facie evidence of conpliance

10| by the manufacturer and dealer. The formof the

11 | acknowl edgnents shall be approved by the Departnent of Lega

12 | Affairs, and the dealer shall maintain the consuner's signed
13 | acknowl edgnent for 3 years.

14 Section 4. Paragraph (a) of subsection (1), paragraph
15| (a) of subsection (2), and subsection (3) of section 681.104,
16 | Florida Statutes, are anended to read:

17 681. 104 Nonconfornity of notor vehicles.--

18 (1)(a) After three attenpts have been nade to repair
19 | the sane nonconformity, the consuner shall give witten

20 | notification, by registered or express nail to the

21 | manufacturer, of the need to repair the nonconformty to all ow
22 | the manufacturer a final attenpt to cure the nonconfornmty.

23 | The manufacturer shall have 10 days, conmmrenci ng upon recei pt
24 | of such notification, to respond and give the consuner the

25 | opportunity to have the notor vehicle repaired at a reasonably
26 | accessible repair facility within a reasonable tine after the
27 | consuner's recei pt of the response. The nanufacturer shal

28 | have 10 days, except in the case of a recreational vehicle, in
29 | whi ch event the nmanufacturer shall have 45 days, cormenci ng

30 | upon the delivery of the notor vehicle to the designated

3l | repair facility by the consuner, to conformthe notor vehicle
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1|to the warranty. |If the manufacturer fails to respond to the
2 | consuner and give the consuner the opportunity to have the
3| notor vehicle repaired at a reasonably accessible repair
4| facility or performthe repairs within the tinme periods
5] prescribed in this subsection, the requirenent that the
6 | mnufacturer be given a final attenpt to cure the
7 | nonconf or m t y—e+r—+——conptete—absence—of—ajustietrable—issue
8 | ef—eirther—tawor—fact—ratset—bythe—consurer—does not apply.

9 (2)(a) If the manufacturer, or its authorized service
10 | agent, cannot conformthe notor vehicle to the warranty by

11 | repairing or correcting any nonconformty after a reasonabl e
12 | nunber of attenpts, the manufacturer, within 40 days, shal

13 | repurchase the notor vehicle and refund the full purchase

14 | price to the consuner, |less a reasonable offset for use, or

15 ) in consideration of its receipt of paynent fromthe consuner
16 | of a reasonable offset for use, replace the notor vehicle with
17 | a replacenent notor vehicle acceptable to the consunmer. The
18 | refund or replacenent rust include all reasonably incurred

19 | collateral and incidental charges. However, the consuner has
20| an unconditional right to choose a refund rather than a

21 | repl acenent notor vehicle. Upon receipt of such refund or

22 | repl acenent, the consuner, lienholder, or lessor shall furnish
23| to the manufacturer clear title to and possession of the notor
24 | vehicle.

25 (3)ta)r It is presuned that a reasonabl e nunber of

26 | attenpts have been undertaken to conforma notor vehicle to
27 | the warranty if, during the Lenon Law rights period, either

28 (a) = The sane nonconformty has been subject to

29 | repair at least three tines by the manufacturer or its

30 | authori zed service agent, plus a final attenpt by the

31| manufacturer to repair the notor vehicle if undertaken as

10
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provided for in paragraph (1)(a), and such nonconformity
continues to exist; or

(b) 2+~ The notor vehicle has been out of service by
reason of repair of one or nore nonconfornmities by the
manuf acturer, or its authorized service agent, for a
cumul ative total of 30 or nore days, 60 or nore days in the

case of a recreational vehicle, exclusive of downtine for

routi ne nai ntenance prescribed by the owner's nmanual. The
manuf acturer or its authorized service agent nust have had at

| east one opportunity to inspect or repair the vehicle
following receipt of the notification as provided in paragraph
(1)(b). The 30-day period, or 60-day period in the case of a

recreational vehicle, mray be extended by any period of tine

during which repair services are not available to the consuner
because of war, invasion, strike, fire, flood, or natura
di saster.

Section 5. Section 681.109, Florida Statutes, is
amended to read:

681.109 Florida New Mbtor Vehicle Arbitrati on Board;
di spute eligibility.--

(1) |If a manufacturer has a certified procedure, a

consuner claimarising during the Lenon Law rights period nust

be filed with the certified procedure no |ater than 60 days ++

i o et Lt o I T
ronths after the expiration of the Lemon Law rights period.

If and a decision is not rendered by the certified procedure
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within 40 days of filing, the consunmer may apply to the
di vision to have the dispute renoved to the board for
arbitration.

(2) |If a manufacturer has a certified procedure, a

consuner claimarising during the Lenon Law rights period nust

be filed with the certified procedure no |later than 60 days

after the expiration of the Lenon Law rights period. If a
consuner A—consurer—who—f-es—a—ctat-mwth—a—certiiied

I e I F I . . f
taw+ights—pertod—and is not satisfied with the decision or

the manufacturer's conpliance therewith, the consuner may

apply to the division to have the dispute subnitted to the
board for arbitration. A manufacturer may not seek review of
a deci sion made under its procedure.

(3) If a manufacturer has no certified procedure or if
a certified procedure does not have jurisdiction to resolve
the dispute, a consuner nmay apply directly to the division to
have the dispute subnmitted to the board for arbitration

(4) A consuner nust request arbitration before the
board with respect to a claimarising during the Lenbn Law
rights period no |l ater than within 60 days 6—+wonths after the
expiration of the Lenon Law rights period, or within 30 days

after the final action of a certified procedure, whichever
date occurs later.

(5) The division shall screen all requests for
arbitration before the board to deternine eligibility. The
consuner's request for arbitration before the board shall be
made on a form prescri bed by the departnent ef—tegal—AHars.
The division shall forward to the board all disputes that the
di vision deternines are potentially entitled to relief under
this chapter.
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(6) The division may reject a dispute that it
determ nes to be fraudul ent or outside the scope of the
board's authority. Any dispute deened by the division to be
ineligible for arbitration by the board due to insufficient
evi dence may be reconsi dered upon the subnission of new
information regarding the dispute. Followi ng a second review,
the division may reject a dispute if the evidence is clearly
insufficient to qualify for relief. Any dispute rejected by
the division shall be forwarded to the departnent ef—tegalt
ArHfairs and a copy shall be sent by registered mail to the
consuner and the manufacturer, containing a brief explanation
as to the reason for rejection.

(7) If the division rejects a dispute, the consuner
may file a lawsuit to enforce the renedi es provided under this
chapter. In any civil action arising under this chapter and
relating to a matter considered by the division, any
determ nation nade to reject a dispute is admissible in
evi dence.

(8) The departnent shall have the authority to adopt

reasonable rules to carry out the provisions of this section
Section 6. Section 681.1095, Florida Statutes, is
amended to read:
681. 1095 Florida New Mbtor Vehicle Arbitrati on Board;
creation and function.--

(1) There is established within the Departnent of
Legal Affairs, the Florida New Mbtor Vehicle Arbitration
Board, consisting of nenbers appointed by the Attorney General
for an initial termof 1 year. Board nenbers may be
reappointed for additional terms of 2 years. Each board nenber
is accountable to the Attorney General for the performance of
the nmenber's duties and is exenpt fromcivil liability for any
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act or omi ssion which occurs while acting in the nenber's
official capacity. The Departnent of Legal Affairs shal
defend a nenber in any action agai nst the nenber or the board
which arises fromany such act or om ssion. The Attorney
CGeneral mmy establish as many regi ons of the board beards as

necessary to carry out the provisions of this chapter

(2) The boards shall hear cases in various |ocations
t hroughout the state so any consuner whose di spute is approved
for arbitration by the division nay attend an arbitration
hearing at a reasonably convenient |ocation and present a
di spute orally. Hearings shall be conducted by panels of three

board nenbers assigned by the departnent. A mpjority vote of

the three-nenber board panel shall be required to render a

deci sion. Arbitration proceedi ngs under this section shall be
open to the public on reasonabl e and nondi scrimnatory terns.
(3) Each region of the board shall consist of up to
ei ght stx menbers. Fhe-Attorney—Cenerat—ray appoint—two
adci-t-onatl—rerbers—to—each—board—ifrnecessary— The nenbers of

the board shall construe and apply the provisions of this

chapter, and rul es adopted thereunder, in making their

deci sions. An administrator and a secretary shall be assigned
to each board by the Departnment of Legal Affairs. At |east
one nenber of each board nust be a person with expertise in
not or vehicle nechanics. A nenber nust not be enpl oyed by a
manuf acturer or a franchi sed notor vehicle dealer or be a
staff nenber, a decisionnmaker, or a consultant for a
procedure. Board nenbers shall be trained in the application
of this chapter and any rul es adopted under this chapter

shal | be reinbursed for travel expenses pursuant to s.

112. 061, and shall be conpensated at a rate or wage prescribed
by the Attorney General
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(4) Before filing a civil action on a matter subject
to s. 681.104, the consunmer nust first subnmit the dispute to
the division, and to the board if such dispute is deened
eligible for arbitration

(5) Manufacturers shall subnmit to arbitration
conducted by the board if such arbitration is requested by a
consuner and the dispute is deened eligible for arbitration by
t he division pursuant to s. 681.109.

(6) The board shall hear the dispute within 40 days
and render a decision within 60 days after the date the

request for arbitration is approved. The board may conti nue

the hearing on its own notion or upon the request of a party

for good cause shown. A request for continuance by the

consuner constitutes waiver of the tine periods set forth in

this subsection. The Departnent of Legal Affairs, at the

board's request, may investigate disputes, and may issue

subpoenas for the attendance of witnesses and for the
producti on of —subpeena records, docunents, and ot her

evi dence—antd—conpet—the—attendance—of—w-tnesses before the

board. The failure of the board to hear a dispute or render a

deci sion within the prescribed periods does not invalidate the

deci si on.
(7) At all arbitration proceedings, the parties may
present oral and witten testinony, present w tnesses and
evi dence relevant to the dispute, cross-exanine w tnesses, and
be represented by counsel. The board nmay admini ster oaths or
affirmations to w tnesses and inspect the vehicle if requested
by a party or if the board deems such inspection appropriate.
(8) The board shall grant relief, if a reasonable
nunber of attenpts have been undertaken to correct a
nonconformty or nonconformties.
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I it onal— L . . I

i i i — The deci si on of
the board shall be sent by registered nmail to the consuner and
the manufacturer, and shall contain witten findings of fact
and rationale for the decision. |If the decisionis in favor
of the consuner, the manufacturer nmust, within 40 days after
recei pt of the decision, conply with the terns of the
deci sion. Conpliance occurs on the date the consuner receives
delivery of an acceptable replacenent notor vehicle or the
refund specified in the arbitration award. In any civil
action arising under this chapter and relating to a dispute
arbitrated before the board, any decision by the board is
admi ssible in evidence. Theftaiture—of—the boardtohear—a
r I eeisi e I Cbed o
I . i I eeision.

(10) A decision is final unless appeal ed by either
party. A petition to the circuit court to appeal a decision
nust be nmade within 30 days after receipt of the decision. The
petition shall be filed in the county where the consuner

resides, or where the notor vehicle was acquired, or where the

arbitration hearing was conducted. Wthin 7 days after the

petition has been filed, the appealing party nust send a copy
of the petition to the departnent ef—tegal—Affat+rs. |f the
departnment does not receive notice of such petition within 40
days after the manufacturer's receipt of a decision in favor
of the consuner, and the manufacturer has neither conplied
with, nor has petitioned to appeal such decision, the

depart ment of—tegat—Affai+rs may apply to the circuit court to
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seek inposition of a fine up to $1,000 per day agai nst the
manuf acturer until the anmobunt stands at tw ce the purchase
price of the notor vehicle, unless the nanufacturer provides
cl ear and convincing evidence that the delay or failure was
beyond its control or was acceptable to the consuner as
evidenced by a witten statenent signed by the consuner. |If
the manufacturer fails to provide such evidence or fails to
pay the fine, the departnent ef—tegal—Afai+s shall initiate
proceedi ngs agai nst the manufacturer for failure to pay such
fine. The proceeds fromthe fine herein inposed shall be
pl aced in the Mdtor Vehicle Warranty Trust Fund in the
depart ment eof—tegat—Affat+rs for inplenentation and enforcenent
of this chapter. |If the manufacturer fails to conply with the
provi sions of this subsection, the court shall affirmthe
award upon application by the consuner

(11) Al provisions in this section and s. 681. 109
pertaining to conpul sory arbitration before the board, the

di spute eligibility screening by the division, the proceedings

and deci sions of the board, and any appeals thereof, are
exenpt fromthe provisions of chapter 120.

(12) An appeal of a decision by the board to the
circuit court by a consuner or a manufacturer shall be by
trial de novo. In a witten petition to appeal a decision by
the board, the appealing party nust state the action requested
and the grounds relied upon for appeal. Wthin 30 days of

final disposition of the appeal, the appealing party shal

furnish the departnment with notice of such disposition and,

upon request, shall furnish the departnment with a copy of the

order or judgment of the court.

(13) If a decision of the board in favor of the
consuner is upheld by the court, recovery by the consuner

17
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shal | include the pecuniary value of the award, attorney's
fees incurred in obtaining confirmation of the award, and al
costs and continui ng damages i n the anmount of $25 per day for
each day beyond the 40-day period follow ng the manufacturer's
recei pt of the board's decision. |If a court deternines that
the manufacturer acted in bad faith in bringing the appeal or
brought the appeal solely for the purpose of harassnent or in
conpl ete absence of a justiciable issue of |aw or fact, the
court shall double, and nmay triple, the anbunt of the total
awar d.

(14) Wen a judgnent affirns a decision by the board
in favor of a consuner, appellate review may be conditioned
upon paynent by the manufacturer of the consuner's attorney's
fees and giving security for costs and expenses resulting from
t he revi ew peri od.

(15) The departnent ef—tegat—AfHai+rs shall nmmintain
records of each dispute subnmtted to the board, and the
program i ncludi ng an i ndex of notor vehicles by year, nake,
and nodel, and shall conpil e aggregate annual statistics for
all disputes subnitted to, and decided by, the board, as well
as annual statistics for each manufacturer that include, but
are not limted to, the value, if applicable, and the nunber
and percent of:

(a) Replacenent notor vehicle requests;

(b) Purchase price refund requests;

(c) Replacenent notor vehicles obtained in prehearing
settl enents;

(d) Purchase price refunds obtained in prehearing
settl enents;

(e) Replacenent notor vehicles awarded in arbitration

(f) Purchase price refunds awarded in arbitration

18
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1 (g) Board decisions neither conplied with in 40 days
2| nor petitioned for appeal within 30 days;
3 (h) Board deci sions appeal ed;
4 (i) Appeals affirned by the court; and
5 (j) Appeals found by the court to be brought in bad
6| faith or solely for the purpose of harassnent.
7
8 | The statistics conpiled under this subsection are public
9| information.
10 (16) Wen requested by the departnent ef—tegalt
11 | AFHfat+s, a manufacturer nust verify the settlenent terns for
12 | disputes that are approved for arbitration but are not decided
13 | by the board.
14 Section 7. Section 681.1096, Florida Statutes, is
15| created to read:
16 681.1096 Pilot RV Mediation and Arbitrati on Program
17 | creation and qualifications.--
18 (1) This section and s. 681. 1097 shall apply to
19 | di sputes determ ned eligible under this chapter involving
20 | recreational vehicles acquired on or after Cctober 1, 1997,
21| and shall renmain in effect until Septenber 30, 2001, at which
22 | tinme recreational vehicle disputes shall be subject to the
23 | provisions of ss. 681.109 and 681.1095. The Attorney Genera
24 | shall report annually to the President of the Senate, the
25 | Speaker of the House of Representatives, the Mnority Leader
26 | of each house of the Legislature, and appropriate |egislative
27 | committees regarding the efficiency and cost effectiveness of
28 | the pil ot program
29 (2) Each manufacturer of a recreational vehicle
30| involved in a dispute that is deternined eligible under this
31| chapter, including chassis and conponent nanufacturers which
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1| separately warrant the chassis and conponents and which
2| otherwi se neet the definition of manufacturer set forth in s.
3] 681.102(14), shall participate in a nediation and arbitration
4| programthat is deened qualified by the departnent.
5 (3) In order to be deened qualified by the departnent,
6| the nediation and arbitration programnust, at a nini num neet
7| the foll owing requirenents:
8 (a) The program nust be adni ni stered by an
9| adm nistrator and staff that is sufficiently insulated from
10| the nanufacturer to ensure inpartial nediation and arbitration
11 | services.
12 (b) Program adninistration fees nust be paid by the
13 | manufacturer and no such fees shall be charged to a consuner
14 (c) The program nust be adequately staffed at a | evel
15| sufficient to ensure the provision of fair and expeditious
16 | di spute resol uti on services.
17 (d) Program nedi ators and arbitrators nust be
18 | sufficiently insulated froma manufacturer to ensure the
19 | provision of inpartial nediation and arbitration of disputes.
20 (e) Programnediators and arbitrators shall not be
21| enpl oyed by a nanufacturer or a notor vehicle dealer.
22 (f) Program nedi ators nust conplete a Florida Suprene
23| Court certified circuit or county nmediation training program
24 | or other nediation training program approved by the
25 | departnent, in addition to a mni numof one-half day of
26 | training on this chapter conducted by the departnent.
27 (g) Program nedi ators nust conply with the Model
28 | Standards of Conduct for Mediators issued by the Anerican
29 | Arbitration Association, the D spute Resol ution Section of the
30 | Aneri can Bar Association, and the Society of Professionals in
31| Di spute Resol ution
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(h) Programarbitrators nust conplete a Florida

Suprene Court certified circuit or county arbitration program

or other arbitration training program approved by the

departnent, in addition to a mininumof 1 day of training in

the application of this chapter and any rul es adopted

t her eunder conducted by the departnent.

(i) Programarbitrators nust conply with the Code of

Ethics for Arbitrators in Commercial Disputes published by the
Anerican Arbitration Associ ati on and the Anerican Bar
Association in 1977 and as anended.

(j) Programarbitrators nust construe and apply the

provisions of this chapter and rul es adopted thereunder in

nmaki ng deci si ons.

(k) The program nust conplete all nediation and

arbitration of an eligible consuner claimwi thin 70 days of

the programadninistrator's receipt of the claimfromthe

departnent. Failure of the programto conplete all proceedings

within the prescribed period will not invalidate any

settl enment agreenent or arbitration decision.

(1) Mediation conferences and arbitrati on proceedings

nmust be held at reasonably convenient |ocations within the

state so as to enable a consuner to attend and present a

di spute orally.

(4) The departnent shall nonitor the programfor

conpliance with this chapter. If the programis determ ned not

gualified or if qualification is revoked, then the invol ved

manuf acturer shall be required to submit to arbitration

conducted by the board if such arbitration is requested by a

consuner and the dispute is deened eligible for arbitration by

t he division pursuant to s. 681.109.
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(5) |If a programis determined not qualified or if

gualification is revoked, the involved nmanufacturer shall be

notified by the departnent of any deficiencies in the program

and inforned that it is entitled to a hearing pursuant to
chapter 120.
(6) The program adnini strator, nediators, and

arbitrators are exenpt fromcivil liability arising from any

act or onmission in connection with any nediation or

arbitration conducted under this chapter

(7) The program adninistrator shall nmintain records

of each dispute submitted to the program including the

recordings of arbitration hearings. Al records maintai ned by

the program under this chapter shall be public records and

shal |l be avail able for inspection by the departnent upon

reasonabl e notice. The records for disputes closed as of

Sept enber 30 of each year shall be turned over to the

departnent by the program adm nistrator by no later than

Cctober 30 of the sane year, unless a later date is specified

by the departnent.

(8) The departnent shall have the authority to adopt

reasonable rules to carry out the provisions of this section
Section 8. Section 681.1097, Florida Statutes, is
created to read
681.1097 RV Pilot Mediation and Arbitrati on Program
di spute eligibility and program function. --

(1) Before filing a civil action on a matter subject

to s. 681.104, a consuner who acquires a recreational vehicle

nmust first submit the dispute to the departnent, and to the

programif the dispute is deened eligible. Such consuner is

not required to resort to a procedure certified pursuant to s.

681. 108, notwithstanding that one of the nanufacturers of the

22
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recreational vehicle has such a procedure. Such consuner is

not required to resort to arbitration conducted by the board,

except as provided in s. 681.1096(4) and in this section

(2) A consuner acquiring a recreational vehicle nust

apply to participate in this programwth respect to a claim

arising during the Lenon Law rights period by filing the

application in subsection (3) with the departnent no | ater

than 60 days after the expiration of the Lenon Law rights

peri od.
(3) The consuner's application for participation in

the program nust be on a form prescri bed or approved by the

departnment. The departnent shall screen all applications to

participate in the programto deternine eligibility. The

departnent shall forward to the program adm nistrator al

applications the departnent deternines are potentially

entitled to relief under this chapter

(a) |If the departnent determines the application | acks

sufficient infornmation fromwhich a determ nati on of

eligibility can be made, the departnent shall request

additional information fromthe consuner and, upon review of

such additional information, shall determ ne whether the

application is eligible or reject the application as

i nconpl et e.
(b) The departnent shall reject any application it

determ nes to be fraudul ent or outside the scope of this

chapter.
(c) The consuner and the manufacturer shall be

notified in witing by the departnent if an application is

rejected. Such notification of rejection shall include a

brief explanation as to the reason for the rejection.

23
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(d) |If the departnent rejects a dispute, the consuner

may file a lawsuit to enforce the renedi es provided under this

chapter. 1In any civil action arising under this chapter and

relating to the matter considered by the departnent, any

determ nation nade to reject a dispute is admissible in

evi dence.
(4) Mediation shall be mandatory for both the consuner

and manufacturer, unless the dispute is settled prior to the

schedul ed nedi ati on conference. The nedi ati on conference

shal|l be confidential and inadm ssible in any subsequent

adversarial proceedings. Participation shall be limted to

the parties directly involved in the dispute and their

attorneys, if any. Al nmanufacturers shall be represented by

persons with settlenent authority.

(a) Upon receipt of an eligible application fromthe

departnent, the program adm ni strator shall notify the

consuner and all involved manufacturers in witing that an

eligible application has been received. Such notification

shall include a statenent that a nedi ation conference will be

schedul ed, shall identify the assigned nedi ator, and provide

information regarding the programi s procedures. The program

adm ni strator shall provide all involved manufacturers with a

copy of the conpleted application

(b) The nedi ator shall be selected and assi gned by the

program adninistrator. The parties may factually object to a

nedi at or based upon the nediator's past or present

relationship with a party or a party's attorney, direct or

i ndirect, whether financial, professional, social, or of any

other kind. The program adninistrator shall consider any such

objection, deternine its validity, and notify the parties of

any determination. |If the objection is deternined valid, the

24

CODI NG Wr ds st+ieken are del etions; words underlined are additions.




© 00 N o O W DN P

W WNNNNMNNMNNNMNNNNRRRERRPRPEPR R PR R
P O © 0 N O 00~ WNIERPLO O N DWNPER O

ENROLLED
1997 Legislature HB 1495, First Engrossed

program adni ni strator shall assign another nediator to the

case.

(c) At the nediation conference, the nedi ator shal

assist the parties' efforts to reach a nutually acceptabl e

settlenent of their dispute; however, the nediator shall not

i npose any settlenent upon the parti es.

(d) Upon concl usion of the nmediation conference, the

nedi ator shall notify the program administrator that the case

has settled or remmins at an inpasse. The program

admnistrator shall notify the departnent in witing of the

out cone of the nedi ation

(e) If the nediation conference ends in an inpasse, it

shal|l proceed to arbitration pursuant to subsection (5). The

program adninistrator shall inmrediately notify the parties in

witing that the dispute will proceed to arbitrati on and shal

identify the assigned arbitrator

(f) |If the parties enter into a settlenent at any tine

after the dispute has been submitted to the program such

settl enment nust be reduced to witing, signed by the consuner

and all involved manufacturers, and filed with the program

admnistrator. The program adm ni strator shall send a copy to

the departnent. Al settlenents nust contain, at a nini num

the following i nformation

1. Nane and address of the consuner

2. Nane and address of each invol ved manuf act urer

3. Year, make, npdel, and vehicle identification

nunber of the subject recreational vehicle.

4. Nane and address of the deal ership fromwhich the

recreational vehicle was acquired.

5. Date the claimwas received by the program

adm ni strator.
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6. Nanme of the nediator and/or arbitrator, if any.

7. Statenent of the terns of the agreenent, including,

but not linmted to: whether the vehicle is to be reacquired

by a manufacturer and the identity of the manufacturer that

will reacquire the vehicle; the amount of any npbneys to be

pai d by the consuner and/or a manufacturer; the year, nake,

and nodel of any replacenent notor vehicle or notor vehicle

accepted by the consuner as a trade-assist; and a tine certain

for performance not to exceed 40 days fromthe date the

settl enment agreenent is signed by the parties.

(g) If a manufacturer fails to performwithin the tine

required in any settlenent agreenent, the consumer nust notify

the program adninistrator of such failure in witing within 10

days of the required performance date. Wthin 10 days of

recei pt of such notice, the programadninistrator shall notify

the departnent of the manufacturer's failure in conpliance and

shal|l schedule the matter for an arbitration hearing pursuant

to subsection (5).

(5) |If the nediation ends in an inpasse, or if a

manuf acturer fails to conply with the settlenent entered into

between the parties, the program adni nistrator shall schedul e

the dispute for an arbitration hearing. Arbitration

proceedi ngs shall be open to the public on reasonabl e and

nondi scrimnatory terns.

(a) The arbitration hearing shall be conducted by a

single arbitrator assigned by the program administrator. The

arbitrator shall not be the sane person as the nedi ator who

conducted the prior nediation conference in the dispute. The

parties nay factually object to an arbitrator based on the

arbitrator's past or present relationship with a party or a

party's attorney, direct or indirect, whether financial
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1| professional, social, or of any other kind. The program
2 | adm ni strator shall consider any such objection, determne its
3|validity, and notify the parties of any deternmination. |f the
4| objection is determ ned valid, the program adm ni strator shal
5| assign another arbitrator to the case.
6 (b) The arbitrator may i ssue subpoenas for the
7 | attendance of witnesses and for the production of records,
8 | docunents, and other evidence. Subpoenas so issued shall be
9 | served and, upon application to the court by a party to the
10| arbitration, enforced in the nmanner provided by |aw for the
11 | service and enforcenent of subpoenas in civil actions. Fees
12 | for attendance as a witness shall be the same as for a witness
13|in the circuit court.
14 (c) At all programarbitration proceedi ngs, the
15| parties nay present oral and witten testinony, present
16 | wi tnesses and evidence relevant to the dispute, cross-exanine
17 | witnesses, and be represented by counsel. The arbitrator
18 | shall record the arbitration hearing and shall have the power
19| to administer oaths. The arbitrator may inspect the vehicle
20| if requested by a party or if the arbitrator considers such
21| i nspection appropriate.
22 (d) The programarbitrator may continue a hearing on
23| his or her own notion or upon the request of a party for good
24 | cause shown. A request for continuance by the consuner
25| constitutes a waiver of the tine period set forth in s.
26 | 681.1096(3) (k) for conpletion of all proceedi ngs under the
27 | program
28 (e) \Where the arbitration is the result of a
29 | manufacturers failure to performin accordance with a
30 | nedi ati on agreenent, any relief to the consuner granted by the
31
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arbitration will be no less than the relief agreed to by the

manuf acturer in the settlenment agreenent.

(f) The arbitrator shall grant relief if a reasonable

nunber of attenpts have been undertaken to correct a

nonconformity or nonconformties.

(g) The programarbitrator shall render a decision

within 10 days of the closing of the hearing. The decision

shall be in witing on a form prescribed or approved by the

departnent. The program adnmini strator shall send a copy of the

deci sion to the consuner and each invol ved nanufacturer by

registered mail. The program adnini strator shall al so send a

copy of the decision to the departnment within 5 days of

mailing to the parti es.

(h) A manufacturer shall conply with an arbitration

deci sion within 40 days of the date the manufacturer receives

the witten decision. Conpliance occurs on the date the

consuner receives delivery of an acceptable repl acenent notor

vehicle or the refund specified in the arbitration award. If a

manuf acturer fails to conply within the tine required, the

consuner nust notify the programadnministrator in witing

within 10 days. The program adnini strator shall notify the

departnent of a manufacturer's failure to conply. The

departnent shall have the authority to enforce conpliance with

arbitration deci sions under this section in the sane nanner as

is provided for enforcenent of conpliance with board deci sions

under s. 681.1095(10). In any civil action arising under this

chapter and relating to a dispute arbitrated pursuant to this

section, the decision of the arbitrator is adnm ssible in

evi dence.
(6) Except as otherwi se provided, all provisions in

this section pertaining to mandatory nedi ati on and
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arbitration, eligibility screening, nmediation proceedings,

arbitration hearings and deci sions, and any appeal s thereof

are exenpt fromthe provisions of chapter 120.

(7) Either party may nmake application to the circuit

court for the county in which one of the parties resides or

has a place of business or, if neither party resides or has a

pl ace of business in this state, the county where the

arbitration hearing was held, for an order confirm ng,

vacating, nodifying, or correcting any award, in accordance

with the provisions of this section and ss. 682.12, 682.13,
682. 14, 682.15, and 682.17. Such application nust be filed
within 30 days of the noving party's receipt of the witten

deci sion or the decision becones final. Upon filing such

application, the noving party shall mail a copy to the

departnent and, upon entry of any judgnment or decree, shal

mai |l a copy of such judgnent or decree to the departnent. A

review of such application by the circuit court shall be

confined to the record of the proceedi ngs before the program

arbitrator. The court shall conduct a de novo review of the

guestions of lawraised in the application. In addition to the
grounds set forth in ss. 682.13 and 682.14, the court shal
consi der questions of fact raised in the application. In

reviewi ng questions of fact, the court shall uphold the award

unless it deternmines that the factual findings of the

arbitrator are not supported by substantial evidence in the

record and that the substantial rights of the noving party

have been prejudiced. |If the arbitrator fails to state

findings or reasons for the stated award, or the findings or

reasons are inadequate, the court shall search the record to

determ ne whether a basis exists to uphold the award. The
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court shall expedite consideration of any application filed

under this section on the cal endar

(a) |If a decision of a programarbitrator in favor of

a consuner is confirned by the court, recovery by the consuner

shal |l include the pecuniary value of the award, attorney's

fees incurred in obtaining confirmati on of the award, and al

costs and continui ng damages in the anount of $25 per day for

each day beyond the 40-day period following a manufacturer's

receipt of the arbitrator's decision. If a court deternines

the manufacturer acted in bad faith in bringing the appeal or

brought the appeal solely for the purpose of harassment, or in

conpl ete absence of a justiciable issue of |aw or fact, the

court shall double, and nmay triple, the anbunt of the total

awar d.
(b) An appeal of a judgnent or order by the court

confirm ng, denying confirmation, nodifying or correcting, or

vacating the award nay be taken in the manner and to the sane

extent as fromorders or judgnents in a civil action

(8) The departnent shall have the authority to adopt

reasonable rules to carry out the provisions of this section
Section 9. Section 681.113, Florida Statutes, is
amended to read:
681.113 Dealer liability.--Except as provided in ss.
681. 103(3) and 681.114(2),nothing in this chapter inposes any
liability on a dealer as defined in s. 320.60(11)(a) or
creates a cause of action by a consuner agai nst a deal er

except for witten express warranti es made by the deal er apart
fromthe manufacturer's warranties. A dealer may not be nade
a party defendant in any action involving or relating to this
chapter, except as provided in this section. The manufacturer
shal | not charge back or require reinbursenent by the deal er
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1| for any costs, including, but not limted to, any refunds or

2 | vehicle replacenents, incurred by the nmanufacturer arising out
3] of this chapter, in the absence of evidence that the rel ated

4 | repairs had been carried out by the dealer in a manner

5] substantially inconsistent with the nanufacturer's published

6 | instructi ons.

7 Section 10. Subsections (1) and (3) of section

8| 681.114, Florida Statutes, are anended to read:

9 681. 114 Resale of returned vehicles.--

10 (1) A manufacturer who accepts the return of a notor
11 | vehicle by reason of a settlenent, determnination, or decision
12 | pursuant to this chapter shall notify the departnent ef—tegal
13 | AFHfat+s and report the vehicle identification nunber of that
14 | notor vehicle within 10 days after such acceptance, transfer
15| or disposal of the vehicle, whichever occurs |ater

16 (3) As used in this section, the term"settlenent"

17 | means an agreenent entered into between a nmanufacturer and

18 | consuner that occurs after a dispute is subnmtted to a

19 | procedure or programor is approved for arbitration before the
20 | board.
21 Section 11. Paragraph (c) of subsection (1) of section
22| 319.14, Florida Statutes, 1996 Supplenent, is anended to read:
23 319.14 Sale of notor vehicles registered or used as
24 | taxi cabs, police vehicles, |ease vehicles, or rebuilt vehicles
25 | and nonconform ng vehicles.--
26 (1)
27 (c) As used in this section
28 1. "Police vehicle" means a notor vehicle owned or
29 | l eased by the state or a county or nunicipality and used in
30 | l aw enforcenent .
31
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2. "Lease vehicle" nmeans a nmotor vehicle |eased
Wi thout a driver and under a witten agreenent to one person
for a period of 12 nonths or |longer or to one or nobre persons
fromtine to tine for a period of |ess than 12 nonths.

3. "Rebuilt vehicle" nmeans a notor vehicle or nobile
honme built from salvage or junk, as defined in s. 319.30(1).

4., "Assenbled fromparts" nmeans a notor vehicle or
nobi | e hone assenbl ed fromparts of notor vehicles or nobile
honmes, new or used. "Assenbled from parts" does not nean a
not or vehicle defined as a "rebuilt vehicle" in subparagraph
3., which has been declared a total |oss pursuant to s.

319. 30.

5. "Conbi ned" nmeans assenbl ed by conbi ning two not or
vehi cl es neither of which has been titled and branded as
"Sal vage Unrebuil dable."

6. "Kit car" means a notor vehicle assenbled with a
kit supplied by a manufacturer to rebuild a wecked or
outdated notor vehicle with a new body kit.

7. "dider kit" means a vehicle assenbled with a kit
supplied by a manufacturer to rebuild a wecked or outdated
truck or truck tractor.

8. "Replica" neans a conplete new notor vehicle
manufactured to l ook like an old vehicle.

9. "Flood vehicle" nmeans a notor vehicle or nobile
hone that has been declared to be a total |oss pursuant to s.
319.30(3)(a) resulting from damage caused by water

10. "Nonconfornming vehicle" neans a notor vehicle
whi ch has been purchased by a manufacturer pursuant to a
settl enment, determ nation, or decision under chapter 681

11. "Settlenent" neans an agreenent entered into
bet ween a manuf acturer and a consuner that occurs after a

32
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di spute is submtted to a program or an informal dispute

settl enment procedure established by a manufacturer or is
approved for arbitration before the New Mdtor Vehicle
Arbitration Board as defined in s. 681.102.

Section 12. This act shall take effect upon beconming a
law, and shall apply to all notor vehicles acquired on or
after Qctober 1, 1997.
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