Florida Senate - 1998 CS for SB 1624
By the Cormittee on Regul ated | ndustries and Senator Dudl ey

315-1782C- 98

1 A bill to be entitled

2 An act relating to condom niuns and

3 cooperatives; anmending s. 718.103, F.S.

4 defining the terns "buyer" and "division";

5 anending s. 718.111, F.S.; providing for the

6 operation of certain condoniniuns created prior
7 to 1977 as single associations; permtting

8 consol i dated financial operation; requiring a

9 devel oper-controll ed associ ation to exercise

10 due diligence to obtain and maintain insurance;
11 providing that failure to obtain and naintain
12 adequat e i nsurance shall constitute a breach of
13 fiduciary responsibility by the

14 devel oper - appoi nted nenbers of the board of

15 directors; providing that records may be

16 obtai ned in person or by nmail; providing

17 speci fi ed associ ations nust, upon witten

18 request, copy and deliver requested records and
19 charge its actual costs; anending s. 718.112,
20 F.S.; providing requirenents for eligibility to
21 be a candidate for the board; anending s.
22 718.116, F.S.; providing for unit owners and
23 t he devel oper to be assessed in accordance with
24 their ownership interest in |osses resulting
25 froma natural disaster or an act of God;
26 anending s. 719.103, F.S.; defining the terns
27 "buyer" and "division"; anmending s. 719.1035,
28 F.S.; requiring filing of information; anending
29 S. 719.104, F.S.; requiring notification
30 anending s. 719.106, F.S.; providing
31 requirenents relating to associ ati on neetings;
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anending s. 719.301, F.S.; providing rul enaking
authority; anmending s. 719.403, F.S.; requiring
filing of information; anending s. 719.502,
F.S.; providing conditions precedent to closing
on a contract for sale or specified contracts
for | ease; providing rul emaking authority;
anending s. 719.503, F.S.; providing conditions
for closing within the 15-day voidability
period; creating s. 719.621, F.S.; providing
rul emaki ng authority; anmending s. 721.05, F.S.
conformng a cross-reference; providing an

ef fective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Section 718.103, Florida Statutes, is
amended to read:

718.103 Definitions.--As used in this chapter, the
term

(1) "Assessnent" neans a share of the funds which are
required for the paynent of comobn expenses, which fromtine
totine is assessed against the unit owner

(2) "Association" neans, in addition to those entities
responsi ble for the operation of conmon el enents owned in
undi vi ded shares by unit owners, any entity which operates or
mai ntai ns other real property in which condom niumunit owners
have use rights, where unit owner nenbership in the entity is
conposed exclusively of condom niumunit owners or their
el ected or appointed representatives, and where nenbership in
the entity is a required condition of unit ownership.
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(3) "Association property" means that property, rea
and personal, which is owned or |eased by, or is dedicated by
a recorded plat to, the association for the use and benefit of
its menbers.

(4) "Board of administration" neans the board of
directors or other representative body which is responsible
for adm nistration of the association.

(5) "Buyer" neans a person who purchases a

condom nium The term "purchaser” may be used interchangeably

with the term"buyer."

(6) £5)r "Byl aws" neans the byl aws of the association as
they exist fromtine to tine.

(7)t6) "Committee" neans a group of board nenbers,
unit owners, or board nenbers and unit owners appointed by the
board or a nenmber of the board to nake recommendations to the
board regardi ng the associ ati on budget or take action on
behal f of the board.

(8) 7 "Common el ements” neans the portions of the
condom ni um property which are not included in the units.

(9) £8) "Common expenses” neans all expenses and
assessnents which are properly incurred by the association for
t he condom ni um

(10) (9 "Common surplus" neans the excess of al
recei pts of the association collected on behalf of a
condom nium (including, but not limted to, assessnents,
rents, profits, and revenues on account of the comon
el enents) over the commbn expenses.

(11) £36) "Condomi ni unt neans that form of ownership of
real property which is created pursuant to the provisions of
this chapter, which is conprised of units that may be owned by

3
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one or nore persons, and in which there is, appurtenant to
each unit, an undivided share in conmon el enents.

(12) ¢33y "Condomi ni um parcel " neans a unit, together
with the undivided share in the common el ements which is
appurtenant to the unit.

(13) (+2) "Condomi ni um property" means the |ands,
| easehol ds, and personal property that are subjected to
condom ni um owner shi p, whet her or not contiguous, and al
i mprovenents thereon and all easenents and rights appurtenant
thereto intended for use in connection with the condom ni um

(14) (13) "Conspi cuous type" means type in capita
letters no snmaller than the |argest type, exclusive of
headi ngs, on the page on which it appears and, in all cases,
at | east 10-point type. Were conspicuous type is required,
it must be separated on all sides fromother type and print.
Conspi cuous type may be used in contracts for purchase or
public offering statenents only where required by | aw.

(15) (34) "Decl arati on"” or "declaration of condom niunf
neans the instrunent or instrunments by which a condonminiumis
created, as they are fromtine to tine anmended

(16) (15) "Devel oper” neans a person who creates a
condom ni um or offers condomni nium parcels for sale or lease in
the ordi nary course of business, but does not include an owner
or | essee of a condoni nium or cooperative unit who has
acquired the unit for his or her own occupancy, nor does it
i nclude a cooperative association which creates a condomi ni um
by conversion of an existing residential cooperative after
control of the association has been transferred to the unit
owners if, following the conversion, the unit owners will be
t he sane persons who were unit owners of the cooperative and
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no units are offered for sale or | ease to the public as part

of the plan of conversion
(17) "Division" neans the Division of Florida Land

Sal es, Condoni ni ums, and Mohil e Hones of the Departnent of

Busi ness and Professional Regul ation.
(18) t¥6)> "Land" neans, unless otherw se defined in the

decl aration as hereinafter provided, the surface of a legally

descri bed parcel of real property and includes, unless

ot herwi se specified in the declaration and whether separate
fromor including such surface, airspace |ying above and

subt erranean space |ying bel ow such surface. However, if so
defined in the declaration, the term"land" may nean all or
any portion of the airspace or subterranean space between two
legally identifiable elevations and may excl ude the surface of
a parcel of real property and may nean any conbi nation of the
foregoi ng, whether or not contiguous.

(19) 7 "Limted conmmon el enents” neans those conmon
el ements which are reserved for the use of a certain
condom niumunit or units to the exclusion of other units, as
specified in the declaration of condom ni um

(20) £38) "Operation” or "operation of the condom niunf
i ncludes the adninistration and managenent of the condomi ni um
property.

(21) (19 "Rental agreenent” means any witten
agreenent, or oral agreenent if for |less duration than 1 year
providing for use and occupancy of prenises.

(22) £26) "Residential condom niunf neans a condom ni um
consi sting of condom niumunits, any of which are intended for
use as a private tenporary or pernanent residence, except that
a condominiumis not a residential condonminiumif the use for
which the units are intended is primarily conmercial or
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i ndustrial and not nore than three units are intended to be
used for private residence, and are intended to be used as
housi ng for mai ntenance, nmnagerial, janitorial, or other
operational staff of the condominium Wth respect to a
condom niumthat is not a tineshare condom nium a residential
unit includes a unit intended as a private tenporary or

per manent residence as well as a unit not intended for
commercial or industrial use. Wth respect to a tinmeshare
condom nium the tineshare instrunent as defined in s.
721.05(28) shall govern the intended use of each unit in the
condom nium |f a condomniumis a residential condon ni um but
contains units intended to be used for conmmercial or

i ndustrial purposes, then, with respect to those units which
are not intended for or used as private residences, the
condom niumis not a residential condom nium A condomni nium
whi ch contains both cormercial and residential units is a

m xed- use condoni ni um subject to the requirenments of s.

718. 404.

(23) 21y "Speci al assessnment” neans any assessnent
| evi ed agai nst unit owners other than the assessnent required
by a budget adopted annually.

(24) 22y "Tineshare estate" means any interest in a
unit under which the exclusive right of use, possession, or
occupancy of the unit circul ates anbng the various purchasers
of a tineshare plan pursuant to chapter 721 on a recurring
basis for a period of tine.

(25)¢23) "Tineshare unit" nmeans a unit in which
ti meshare estates have been created.

(26) 24y "Unit" neans a part of the condom nium
property which is subject to exclusive owership. A unit nay

6
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be in inmprovenents, land, or |and and i nprovenents together
as specified in the declaration.

(27) 25 "Unit owner"” or "owner of a unit" neans a
record owner of legal title to a condom ni um parcel

(28)26) "Voting certificate"” neans a docunment which
desi gnates one of the record title owners, or the corporate,
partnership, or entity representative, who is authorized to
vote on behal f of a condomi niumunit that is owned by nore
than one owner or by any entity.

(29)2#) "Voting interest” means the voting rights
distributed to the associati on nenbers pursuant to s.
718.104(4) (i).

Section 2. Subsection (6), paragraph (a) of subsection
(11), and paragraph (c) of subsection (12) of section 718.111
Fl ori da Statutes, are anended to read

718.111 The associ ation. --

(6) OPERATI ON OF PHASE CONDOM NI UMS CREATED PRI OR TO
1977.--Notwi t hst andi ng any provision of this chapter, an

associ ation nmay operate two or nore residential condom niuns
in which the initial condom nium declaration was recorded

prior to January 1, 1977, a—phaseproject—initia-y—<created
put-stant—to—forrmer—s—7t1—64 and nmay continue to so operate
such condom ni uns proejeet as though—+t—were a single

condom ni um for purposes of financial matters, including

budgets, assessnents, accounting, recordkeeping, and simlar
matters, if provision is nmade for such consolidated operation
in the applicable declarations of each such condom ni um as

rattiaty—+ecerded or in the byl aws as—int+t+atty—-adopted. An

associ ation for such condoni niuns may al so provide for

consol i dated financial operation as described in this section

either by anmending its declaration pursuant to s.
7
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1| 718.110(1)(a) or by anending its bylaws and having the

2 | amendnent approved by not | ess than two-thirds of the total

3| voting interests. Notw thstanding any provision in this

4 | chapter, commopn expenses for residential condom niuns in such
5] a project being operated by a single association nmay be

6 | assessed against all unit owners in such project pursuant to
7| the proportions or percentages established therefor in the

8| declarations as initially recorded or in the bylaws as
9]linitially adopted, subject, however, to the limtations of ss.
10| 718. 116 and 718. 302.

11 (11) 1 NSURANCE. - -

12 (a) A unit-owner controlled Fhe association shall use
13| its best efforts to obtain and maintain adequate insurance to
14 | protect the association, the association property, the comobn
15| el enents, and the condom ni um property required to be insured
16 | by the association pursuant to paragraph (b). If the

17 | association is devel oper-controlled, the associati on shal

18 | exercise due diligence to obtain and naintain such insurance.
19| Failure to obtain and mai ntain adequate i nsurance during any
20 | period of devel oper control shall constitute a breach of

21| fiduciary responsibility by the devel oper appoi nted nenbers of
22| the board of directors of the association, unless said nenbers
23 | can show that despite such failure, they have exerci sed due
24 | diligence. An FThe association may al so obtain and nmintain

25| liability insurance for directors and officers, insurance for
26 | the benefit of association enployees, and flood insurance for
27 | common el enents, association property, and units. An

28 | associ ation or group of associations may sel f-insure agai nst
29 | cl ai s agai nst the association, the association property, and
30 | the condom nium property required to be insured by an

31| association, upon conpliance with ss. 624.460-624.488. A copy

8
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of each policy of insurance in effect shall be nade avail able
for inspection by unit owners at reasonable tines.

(12) OFFICl AL RECORDS. - -

(c) The official records of the association are open
to inspection by any association nmenber or the authorized
representative of such nmenber at all reasonable tinmes. The
right to inspect the records includes the right to nake or
obtain copies, either in person or by mail,at the reasonabl e

expense, if any, of the association nenber. The association
may adopt reasonable rules regarding the frequency, tine,

| ocation, notice, and manner of record inspections, and
copyi ng and delivery. However, an association consisting of

nore than 50 units nust, upon witten request, copy and

deliver the requested official record copies and may charge

its actual costs to conply with the request. For purposes of

this section, a postnmark, when applicable, establishes the

date of delivery. The failure of an association to provide

the records within 10 working days after receipt of a witten
request shall create a rebuttable presunption that the
association willfully failed to conply with this paragraph. A
unit owner who is denied access to official records is
entitled to the actual danmages or m ni num damages for the
association's willful failure to conply with this paragraph
The m ni mum damages shall be $50 per cal endar day up to 10
days, the calculation to begin on the 11th working day after
receipt of the witten request. The failure to permt
i nspection of the association records as provided herein
entitles any person prevailing in an enforcenent action to
recover reasonable attorney's fees fromthe person in contro
of the records who, directly or indirectly, know ngly denied
access to the records for inspection. The association shal

9
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1| mai ntain an adequate nunber of copies of the declaration

2| articles of incorporation, bylaws, and rules, and al

3 | amrendnents to each of the foregoing, as well as the question
4 | and answer sheet provided for in s. 718.504 on the condom ni um
5| property to ensure their availability to unit owners and

6 | prospective purchasers, and may charge its actual costs of

7| miling fer preparing and furnishing these docunents to those
8 | requesting the sane. Notwi thstanding the provisions of this
9 | paragraph, the follow ng records shall not be accessible to
10 | unit owners:

11 1. A record which was prepared by an associ ation

12 | attorney or prepared at the attorney's express direction

13 | which reflects a nental inpression, conclusion, litigation

14 | strategy, or legal theory of the attorney or the association
15 | and which was prepared exclusively for civil or crimna

16 | litigation or for adversarial administrative proceedings, or
17 | which was prepared in anticipation of imrinent civil or

18 | criminal litigation or imrnent adversarial admnistrative

19 | proceedings until the conclusion of the litigation or
20 | adversarial adm nistrative proceedi ngs.
21 2. Information obtained by an association in
22 | connection with the approval of the | ease, sale, or other
23 | transfer of a unit.
24 3. Medical records of unit owners.
25 Section 3. Paragraph (d) of subsection (2) of section
26| 718.112, Florida Statutes, is anended to read:
27 718. 112 Byl aws. --
28 (2) REQUI RED PROVI SI ONS. --The byl aws shall provide for
29 | the following and, if they do not do so, shall be deened to
30| include the follow ng:
31 (d) Unit owner neetings.--

10
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1. There shall be an annual neeting of the unit
owners. Unless the bylaws provide otherw se, a vacancy on the
board of administration caused by the expiration of a
director's termshall be filled by electing a new board
nmenber, and the election shall be by closed ballot; however,
if there is only one candidate for election to fill the
vacancy, no election is required. If there is no provision in
the bylaws for terns of the nenbers of the board of

adm ni stration, the terns of all nenbers of the board of

adm ni stration shall expire upon the election of their
successors at the annual neeting. Any unit owner desiring to
be a candidate for board nenbership shall conmply with
subparagraph 3. In order to be eligible for board nenbership a

person nust neet the requirenents set forth in the

decl aration. A person who has been convicted of any fel ony by

any court of record and who has not had his or her right to

vote restored pursuant to lawin the jurisdiction of his or

her residence is not eligible for board nenbershi p.

2. The byl aws shall provide the nethod of calling
neetings of unit owners, including annual neetings. Witten
noti ce, which notice nust include an agenda, shall be nailed
or delivered to each unit owner at |east 14 days prior to the
annual neeting and shall be posted in a conspicuous place on
t he condoni nium property at |east 14 continuous days preceding
t he annual neeting. Upon notice to the unit owners, the board
shal |l by duly adopted rul e designate a specific |location on
t he condoni ni um property or associ ation property upon which
all notices of unit owner neetings shall be posted; however,
if there is no condom nium property or association property
upon whi ch notices can be posted, this requirenent does not
apply. Unless a unit owner waives in witing the right to

11
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1| receive notice of the annual neeting by mail, the notice of

2 | the annual neeting shall be sent by nmail to each unit owner

3| Were a unit is owned by nore than one person, the association
4 | shall provide notice, for neetings and all other purposes, to
5| that one address which the developer initially identifies for
6 | that purpose and thereafter as one or nore of the owners of

7| the unit shall so advise the association in witing, or if no
8 | address is given or the owners of the unit do not agree, to

9 | the address provided on the deed of record. An officer of the
10 | associ ation, or the manager or other person providing notice
11| of the association neeting, shall provide an affidavit or

12 | United States Postal Service certificate of mailing, to be

13| included in the official records of the association affirmng
14 | that the notice was nailed or hand delivered, in accordance

15| with this provision, to each unit owner at the address | ast

16 | furnished to the association

17 3. After January 1, 1992, the nenbers of the board of
18 | adninistration shall be elected by witten ballot or voting

19 | machine. Proxies shall in no event be used in electing the
20 | board of administration, either in general elections or
21| elections to fill vacancies caused by recall, resignation, or
22 | otherwi se, unless otherwi se provided in this chapter. Not |ess
23 | than 60 days before a schedul ed el ection, the association
24 | shall mail or deliver, whether by separate association mailing
25| or included in another association nailing or delivery
26 | including regularly published newsletters, to each unit owner
27 | entitled to a vote, a first notice of the date of the
28 | election. Any eligible unit owner or other eligible person
29 | desiring to be a candidate for the board of administration
30| nust give witten notice to the association not |less than 40
31| days before a schedul ed el ection. Together with the witten

12
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noti ce and agenda as set forth in subparagraph 2., the
association shall mail or deliver a second notice of the

el ection to all unit owners entitled to vote therein, together
with a ballot which shall list all candidates. Upon request of
a candi date, the association shall include an information
sheet, no larger than 8 1/2 inches by 11 inches, which nust
be furnished by the candidate not |ess than 35 days before the
el ection, to be included with the mailing of the ballot, with
the costs of mailing or delivery and copying to be borne by

t he associ ati on. However, the association has no liability for
the contents of the information sheets prepared by the

candi dates. |In order to reduce costs, the association may
print or duplicate the information sheets on both sides of the
paper. The division shall by rule establish voting procedures
consistent with the provisions contained herein, including
rules providing for the secrecy of ballots. El ections shal

be decided by a plurality of those ballots cast. There shal

be no quorum requirenent; however, at |east 20 percent of the
eligible voters nust cast a ballot in order to have a valid

el ection of nmenmbers of the board of administration. No unit
owner shall permt any other person to vote his or her ballot,
and any such ballots inproperly cast shall be deened invalid.
A unit owner who needs assistance in casting the ballot for
the reasons stated in s. 101.051 may obtain assistance in
casting the ballot. Any unit owner violating this provision
may be fined by the association in accordance with s. 718. 303.
The regul ar el ection shall occur on the date of the annua
neeting. The provisions of this subparagraph shall not apply
to tinmeshare condomni ni um associ ations. Notwi t hstandi ng the
provi sions of this subparagraph, an election and balloting are

13
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not required unless nore candidates file notices of intent to
run or are nom nated than vacanci es exi st on the board.

4. Any approval by unit owners called for by this
chapter or the applicable declaration or bylaws, including,
but not |linmted to, the approval requirenent in s. 718.111(8),
shall be made at a duly noticed neeting of unit owners and
shal |l be subject to all requirenents of this chapter or the
appl i cabl e condoni ni um docunents relating to unit owner
deci si onmaki ng, except that unit owners may take action by
witten agreenent, wthout neetings, on natters for which
action by witten agreenent wi thout neetings is expressly
al l oned by the applicable bylaws or declaration or any statute
whi ch provides for such action.

5. Unit owners nay wai ve notice of specific neetings
if allowed by the applicable bylaws or declaration or any
statute.

6. Unit owners shall have the right to participate in
neetings of unit owners with reference to all designated
agenda itens. However, the association nay adopt reasonable
rul es governing the frequency, duration, and manner of unit
owner participation.

7. Any unit owner mmy tape record or videotape a
neeting of the unit owners subject to reasonable rul es adopted
by the division.

Not wi t hst andi ng subparagraphs (b)2. and (d)3., an associ ation

may, by the affirmative vote of a majority of the total voting

interests, provide for different voting and el ection

procedures in its bylaws, which vote nay be by a proxy

specifically delineating the different voting and el ection

procedures. The different voting and el ecti on procedures nay
14
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provide for elections to be conducted by |limted or genera
pr oxy.

Section 4. Paragraph (a) of subsection (9) of section
718.116, Florida Statutes, is anended to read:

718.116 Assessnents; liability; lien and priority;
interest; collection.--

(9)(a) No unit owner may be excused fromthe paynent
of his or her share of the commpn expense of a condomni ni um
unless all unit owners are |ikew se proportionately excused
from paynent, except as provided in subsection (1) and in the
fol |l owi ng cases:

1. If the declaration so provides, a devel oper or
ot her person who owns condonminiumunits offered for sale may
be excused fromthe paynent of the share of the common
expenses and assessnents related to those units for a stated
period of tine subsequent to the recording of the declaration
of condomi nium The period nust terminate no later than the
first day of the fourth calendar nonth following the nonth in
which the closing of the purchase and sale of the first
condom niumunit occurs. However, the devel oper nust pay
t hose the—portien—of commpn expenses incurred during that
peri od which exceed the anpbunt assessed agai nst other unit
owners. Notwithstanding this linmtation, if a

devel oper-control |l ed associ ati on has nmintained all insurance

coverages required by s. 718.111(11)(a), the commbn expenses

incurred during the foregoing period resulting froma natura

di saster or an act of God, which are not covered by insurance

proceeds fromthe insurance mai ntai ned by the associ ati on, nay

be assigned against all unit owners owning units on the date

of such natural disaster or act of God, and their successors

and assigns, including the devel oper with respect to units
15
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1| owned by the developer. |In the event of such an assessnent,
2] all units shall be assessed in accordance with their ownership
3|linterest in the common elenents as required by s. 718.115(2).
4 2. A devel oper or other person who owns condormi ni um
5] units or who has an obligation to pay condomn ni um expenses nay
6 | be excused fromthe paynent of his or her share of the common
7 | expense which woul d have been assessed agai nst those units
8| during the period of tine that he or she has guaranteed to
9 | each purchaser in the purchase contract, declaration, or
10 | prospectus, or by agreenent between the devel oper and a
11 | mpjority of the unit owners other than the devel oper, that the
12 | assessnent for common expenses of the condom ni um i nmposed upon
13| the unit owners would not increase over a stated dollar anmount
14 | and has obligated hinmself or herself to pay any anount of
15 | conmon expenses incurred during that period and not produced
16 | by the assessnents at the guaranteed | evel receivable from
17 | other unit owners. Notwithstanding this linmtation, if a
18 | devel oper-control |l ed associ ati on has maintained all insurance
19 | coverages required by s. 718.111(11)(a), the commbn expenses
20 | incurred during the guarantee period resulting froma natura
21| disaster or an act of God, which are not covered by insurance
22 | proceeds fromthe insurance maintai ned by the associ ati on, may
23 | be assessed against all unit owners owning units on the date
24 | of such natural disaster or act of God, and their successors
25| and assigns, including the devel oper with respect to units
26 | owned by the developer. In the event of such an assessnent,
27 | all units shall be assessed in accordance with their ownership
28 | interest in the conmon elenents as required by s. 718.115(2).
29 | The guarantee nmay provide that after an initial stated period,
30 | the devel oper has an option or options to extend the guarantee
31| for one or nore additional stated periods.

16
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Section 5. Section 719.103, Florida Statutes, is
amended to read:

719.103 Definitions.--As used in this chapter

(1) "Assessnent" neans a share of the funds required
for the paynent of commpn expenses, which fromtine totine is
assessed agai nst the unit owner.

(2) "Association" neans the corporation for profit or
not for profit that owns the record interest in the
cooperative property or a | easehold of the property of a
cooperative and that is responsible for the operation of the
cooperative

(3) "Board of administration" neans the board of
directors or other representative body responsible for
adni ni strati on of the association
(4) "Buyer" neans a person who purchases a

cooperative. The term "purchaser" may be used interchangeably

with the term"buyer."

(5) 4y "Byl aws" neans the byl aws of the association
existing fromtine to tine.

(6)5) "Committee" neans a group of board nenbers,
unit owners, or board nenbers and unit owners appointed by the
board or a nenmber of the board to nake recommendations to the
board regardi ng the associ ati on budget or take action on
behal f of the board.

(7) 6y "Common areas" neans the portions of the
cooperative property not included in the units.

(8) "Conmon areas" includes within its neaning the

fol | owi ng:
(a) The cooperative property which is not included

within the units.

17
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1 (b) Easenents through units for conduits, ducts,

2| plunbing, wiring, and other facilities for the furnishing of
3|lutility services to units and the commobn ar eas.

4 (c) An easenent of support in every portion of a unit
5| which contributes to the support of a building.

6 (d) The property and installations required for the
7| furnishing of utilities and other services to nore than one
8| unit or to the compn areas.

9 (e) Any other part of the cooperative property

10 | designated in the cooperative docunents as combn areas.

11 (9) 7 "Common expenses” neans all expenses and

12 | assessnents properly incurred by the association for the

13 | cooperative

14 (10) (8) "Common surplus" neans the excess of al

15| recei pts of the association--including, but not limted to,
16 | assessnents, rents, profits, and revenues on account of the
17 | conmon areas--over the anount of commobn expenses.

18 (11) "Conspicuous type" neans type in capital letters
19| no snaller than the largest type on the page on which it
20 | appears.
21 (12) (9) "Cooperative" neans that form of ownership of
22 | real property wherein legal title is vested in a corporation
23| or other entity and the beneficial use is evidenced by an
24 | ownership interest in the association and a | ease or other
25| muniment of title or possession granted by the association as
26 | the owner of all the cooperative property.
27 (13) (16) "Cooperati ve documents" neans:
28 (a) The docunents that create a cooperative
29 | including, but not linmted to, articles of incorporation of
30| the association, bylaws, and the ground | ease or other
31| underlying lease, if any.

18
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(b) The docunent evidencing a unit owner's nenbership
or share in the association
(c) The docunent recognizing a unit owner's title or

right of possession to his or her unit.

(14) (1) "Cooperative parcel” neans the shares or
ot her evidence of ownership in a cooperative representing an
undi vi ded share in the assets of the association, together
with the | ease or other nmuninent of title or possession.

(15) (32) "Cooperative property" means the |ands,
| easehol ds, and personal property owned by a cooperative
associ ati on.

(16) (13) "Devel oper” neans a person who creates a
cooperative or who offers cooperative parcels for sale or
| ease in the ordinary course of business, but does not include
the owner or |essee of a unit who has acquired or |eased the
unit for his or her own occupancy, nor does it include a
condom ni um associ ati on which creates a cooperative by
conversion of an existing residential condoniniumafter
control of the association has been transferred to the unit
owners if, following the conversion, the unit owners will be
t he sane persons.
(17) "Division" neans the Division of Florida Land

Sal es, Condoni ni uns and Mbil e Hones of the Departnent of

Busi ness and Professional Regul ation.

(18) "Limted commbn areas" neans those conmobn areas

which are reserved for the use of a certain cooperative unit

or units to the exclusion of other units, as specified in the

cooperative docunents.

(19) 34y "Operation” or "operation of the cooperative”
i ncludes the adninistration and managenent of the cooperative
property.
19
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1 (20) "Rental agreenent" neans any witten agreenent,

2| or oral agreenent if for |less duration than 1 year, providing
3| for use and occupancy of prenises.

4 (21) "Residential cooperative" neans a cooperative

5| consisting of cooperative units, any of which are intended for
6 | use as a private residence. A cooperative is not a residential
7 | cooperative if the use of the units is intended as primrily
8 | commercial or industrial and not nore than three units are

9] intended to be used for private residence, donicile, or

10 | honestead, or if the units are intended to be used as housing
11| for namintenance, nmanagerial, janitorial, or other operationa
12 | staff of the cooperative. |If a cooperative is a residential
13 | cooperative under this definition, but has units intended to
14 | be commercial or industrial, then the cooperative is a

15| residential cooperative with respect to those units intended
16 | for use as a private residence, donmicile, or honestead, but
17 | not a residential cooperative with respect to those units

18 | intended for use commercially or industrially.

19 (22) 15 "Unit" neans a part of the cooperative

20 | property which is subject to exclusive use and possession. A
21| unit may be inprovenents, land, or |and and inprovenents

22 | together, as specified in the cooperative docunents.

23 (23)¢16) "Unit owner"” or "owner of a unit" means the

24 | person holding a share in the cooperative association and a
25| | ease or other nmuninent of title or possession of a unit that
26 | is granted by the association as the owner of the cooperative
27 | property.

o8 " . . D

29 o : . s el . et
30 . g . . .

31 g ol . e e ey . . o
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1 te—TFhe—property—and—instattations—regui+red—For—the

2 | turrAbshing—of—utitHties—and—other—services—tonore—than—one

3 | uhi-t—er—tothecomron—areas—

4 teyr—Any—other—part—of—the—cooperativeproperty

5 | destgnrated—in—the—cooperati-ve—docurents—as—cormbi—areas—

6 Section 6. Section 719.1035, Florida Statutes, is

7 | anended to read:

8 719.1035 Creation of cooperatives.--The date when

9 | cooperative existence shall commence is upon commencenent of
10 | corporate existence of the cooperative association as provided
11]in s. 607.0203. The cooperative docunents nust be recorded in
12 | the county in which the cooperative is |ocated before property
13 | may be conveyed or transferred to the cooperative. Al

14 | persons who have any record interest in any nortgage

15| encunbering the interest in the land being submtted to

16 | cooperative ownership nust either join in the execution of the
17 | cooperative docunents or execute, with the requirenents for

18 | deed, and record, a consent to the cooperative docunents or an
19 | agreenent subordinating their nortgage interest to the
20 | cooperative docunents. Upon creation of a cooperative, the
21 | devel oper or association shall file the recording information
22 | with the division within 30 working days on a form prescri bed
23 | by the division
24 Section 7. Subsection (10) is added to section
25| 719. 104, Florida Statutes, to read
26 719. 104 Cooperatives; access to units; records;
27 | financial reports; assessnents; purchase of |eases.--
28 (10) NOTI FI CATION OF DI VI SION. --Wen the board of
29 | directors intends to dissolve or nerge the cooperative
30 | association, the board shall so notify the division before
31

22
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taking any action to dissolve or nerge the cooperative

associ ati on.

Section 8. Paragraphs (b) and (c) of subsection (1) of
section 719.106, Florida Statutes, are anended to read:

719.106 Byl aws; cooperative ownership. --

(1) MANDATORY PROVI SI ONS. --The byl aws or ot her
cooperative docunents shall provide for the following, and if
they do not, they shall be deened to include the follow ng:

(b) Quorum voting requirenents; proxies.--

1. Unless otherwi se provided in the bylaws, the
percentage of voting interests required to constitute a quorum
at a neeting of the nenbers shall be a mpjority of voting
i nterests, and decisions shall be nade by owners of a ngjority
of the voting interests. Unless otherwise provided in this
chapter, or in the articles of incorporation, bylaws, or other
cooperative docunents, and except as provided i n subparagraph
(d)1., decisions shall be nmade by owners of a majority of the
voting interests represented at a neeting at which a quorumis
present.

2. Except as specifically otherw se provided herein,
after January 1, 1992, unit owners may not vote by genera
proxy, but may vote by limted proxies substantially
conforming to a linted proxy form adopted by the division
Limted proxies and general proxies may be used to establish a
guorum Limted proxies shall be used for votes taken to
wai ve or reduce reserves in accordance with subparagraph
(j)2., for votes taken to anend the articles of incorporation
or bylaws pursuant to this section, and for any other matter
for which this chapter requires or permits a vote of the unit
owners. [Except as provided in paragraph (d), after January 1,
1992, no proxy, limted or general, shall be used in the

23
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el ection of board nenbers. General proxies nay be used for
other matters for which |inited proxies are not required, and
may al so be used in voting for nonsubstantive changes to itens
for which a linmted proxy is required and given.
Not wi t hst andi ng the provisions of this section, unit owners
may vote in person at unit owner neetings. Nothing contained
herein shall linmt the use of general proxies or require the
use of limted proxies or require the use of limted proxies
for any agenda itemor election at any neeting of a tinmeshare
cooperative

3. Any proxy given shall be effective only for the
specific neeting for which originally given and any |awfully
adj ourned neetings thereof. 1In no event shall any proxy be
valid for a period |onger than 90 days after the date of the
first neeting for which it was given. Every proxy shall be
revocable at any tine at the pleasure of the unit owner
executing it.
4. A nmenber of the board of adninistration or a

committee may subnmit in witing his or her agreenent or

di sagreenent with any action taken at a neeting that the

nenber did not attend. This agreenent or di sagreenent nay not

be used as a vote for or against the action taken and nay not

be used for the purposes of creating a quorum

5. VWen sone or all of the board or conmmttee nenbers

neet by tel ephone conference, those board or comittee nenbers

attendi ng by tel ephone conference may be counted toward

obtai ning a quorum and nmay vote by tel ephone. A tel ephone

speaker shall be utilized so that the conversati on of those

board or committee nenbers attendi ng by tel ephone nay be heard

by the board or committee nenbers attending in person, as well

as by unit owners present at a neeting.
24
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(c) Board of adm nistration neetings.--Metings of the
board of administration at which a quorum of the nmenbers is
present shall be open to all unit owners. Any unit owner nay
tape record or videotape neetings of the board of

adm nistration. The right to attend such neetings includes
the right to speak at such neetings with reference to al

desi gnated agenda itens. The division shall adopt reasonable
rul es governing the tape recording and vi deotaping of the
neeting. The association may adopt reasonable witten rules
governi ng the frequency, duration, and nmanner of unit owner
statenents. Adequate notice of all neetings shall be posted in
a conspi cuous place upon the cooperative property at |east 48
conti nuous hours preceding the neeting, except in an
energency. Any itemnot included on the notice nmay be taken
up on an energency basis by at |east a majority plus one of
the nmenbers of the board. Such energency action shall be
noticed and ratified at the next regular neeting of the board.
However, witten notice of any neeting at which nonenergency
speci al assessnents, or at which anendnent to rul es regarding
unit use, will be considered shall be mailed or delivered to
the unit owners and posted conspicuously on the cooperative
property not less than 14 days prior to the neeting. Evidence
of conpliance with this 14-day notice shall be nade by an
affidavit executed by the person providing the notice and
filed anong the official records of the association. Upon
notice to the unit owners, the board shall by duly adopted
rul e designate a specific location on the cooperative property
upon which all notices of board neetings shall be posted.
Notice of any neeting in which regular assessnments agai nst
unit owners are to be considered for any reason shal
specifically contain a statenent that assessnments will be
25
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1| considered and the nature of any such assessnents. Meetings of
2| aconmittee to take final action on behalf of the board or to
3 | make recommendations to the board regarding the association

4 | budget are subject to the provisions of this paragraph

5] Meetings of a comittee that does not take final action on

6 | behal f of the board or nmake recomendations to the board

7 | regarding the association budget are subject to the provisions
8| of this section, unless those neetings are exenpted fromthis
9| section by the bylaws of the association. Notw thstanding any
10| other law to the contrary, the requirenent that board neetings
11| and conmittee neetings be open to the unit owners is

12 | inapplicable to neetings between the board or a conmittee and
13 | the association's attorney, with respect to proposed or

14 | pending litigation, when the neeting is held for the purpose
15| of seeking or rendering | egal advice.

16 Section 9. Subsection (6) is added to section 719. 301
17 | Florida Statutes, to read

18 719. 301 Transfer of association control.--

19 (6) The division may adopt rul es adninistering the
20 | provi sions of this section.
21 Section 10. Subsection (7) is added to section
22| 719.403, Florida Statutes, to read
23 719. 403 Phase cooperatives. --
24 (7) Upon recording the cooperative docunents or
25 | anendnent s addi ng phases pursuant to this section, the
26 | devel oper or association shall file the recording information
27 | with the division within 30 working days on a form prescri bed
28 | by the division
29 Section 11. Subsection (1) of section 719.502, Florida
30| Statutes, is anended to read:
31 719.502 Filing prior to sale or |ease.--

26
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(1) (a) A developer of a residential cooperative shal
file with the division one copy of each of the docunents and
items required to be furnished to a buyer or |essee by ss.
719.503 and 719.504, if applicable. Until the devel oper has
so filed, a contract for sale or |ease of a unit for nore than
5 years shall be voidable by the purchaser or |essee prior to
the closing of his or her purchase or |ease of a unit. A

devel oper shall not close on any contract for sale or contract

for a lease period of nore than 5 years until the devel oper

prepares and files with the division docunents conplying with

the requirenents of this chapter and the rul es promnul gated by

the division and until the division notifies the devel oper

that the filing is proper. A devel oper shall not close on any

contract for sale or contract for a | ease period of nore than
5 years, as further provided in s. 719.503(1)(b), until the
devel oper prepares and delivers all docunments required by s.
719.503(1)(b) to the prospective buyer.

(b) The division may by rule develop filing, review,

and exam nation requirenents and the rel evant tinetabl es

necessary to ensure conpliance with the notice and di scl osure

requirenents of this section

Section 12. Paragraph (b) of subsection (1) of section
719.503, Florida Statutes, is anended to read:

719.503 Disclosure prior to sale.--

(1) DEVELOPER DI SCLOSURE. - -

(b) Copies of docunents to be furnished to prospective
buyer or lessee.--Until such tine as the devel oper has
furni shed the docunents |listed belowto a person who has
entered into a contract to purchase a unit or lease it for
nore than 5 years, the contract nmay be voided by that person
entitling the person to a refund of any deposit together with

27
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interest thereon as provided in s. 719.202. The contract nay
be terninated by witten notice fromthe proposed buyer or

| essee delivered to the devel oper within 15 days after the

buyer or | essee receives all of the docunents required by this
section. The devel oper shall not close for 15 days foll ow ng

t he execution of the agreenent and delivery of the docunents

to the buyer as evidenced by a receipt for docunents signed by

t he buyer unless the buyer is inforned in the 15-day

voidability period and agrees to close prior to the expiration

of the 15 days. The devel oper shall retain in his or her

records a separate signed agreenent as proof of the buyer's

agreenent to close prior to the expiration of said voidability

period. Said proof shall be retained for a period of 5 years

after the date of the closing transaction. The docunents to be

delivered to the prospective buyer are the prospectus or
di scl osure statenent with all exhibits, if the devel opnent is
subject to the provisions of s. 719.504, or, if not, then
copies of the follow ng which are applicable:

1. The question and answer sheet described in s.
719. 504, and cooperative docunents, or the proposed
cooperative docunents if the docunents have not been recorded,
whi ch shall include the certificate of a surveyor
approxi mately representing the | ocations required by s.
719. 104.

2. The docunents creating the association

3. The byl aws.

4. The ground | ease or other underlying | ease of the
cooperative

5. The managenent contract, mmintenance contract, and
other contracts for nanagenent of the association and
operation of the cooperative and facilities used by the unit

28
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owners having a service termin excess of 1 year, and any
managenent contracts that are renewabl e.

6. The estimated operating budget for the cooperative
and a schedul e of expenses for each type of unit, including
fees assessed to a sharehol der who has excl usive use of
limted conmon areas, where such costs are shared only by
those entitled to use such Iimted commopn areas.

7. The lease of recreational and other facilities that
will be used only by unit owners of the subject cooperative.

8. The |l ease of recreational and other conmon areas
that will be used by unit owners in comon with unit owners of
ot her cooperatives.

9. The formof unit lease if the offer is of a
| easehol d.

10. Any declaration of servitude of properties serving
t he cooperative but not owned by unit owners or |eased to them
or the associ ation.

11. If the developnent is to be built in phases or if
the association is to manage nore than one cooperative, a
description of the plan of phase devel opnent or the
arrangenents for the association to manage two or nore
cooperatives.

12. |If the cooperative is a conversion of existing
i mprovenents, the statenents and di scl osure required by s.

719. 616.

13. The formof agreenent for sale or |ease of units.

14. A copy of the floor plan of the unit and the plot
pl an showing the | ocation of the residential buildings and the
recreation and ot her common ar eas.

29
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15. A copy of all covenants and restrictions which
will affect the use of the property and which are not

contained in the foregoing.

16. If the developer is required by state or |oca
authorities to obtain acceptance or approval of any dock or
marina facilities intended to serve the cooperative, a copy of
any such acceptance or approval acquired by the tine of filing
with the division pursuant to s. 719.502(1) or a statenent
that such acceptance or approval has not been acquired or
received.

17. Evidence denopnstrating that the devel oper has an
owner shi p, |easehold, or contractual interest in the |and upon
whi ch the cooperative is to be devel oped.

Section 13. Section 719.621, Florida Statutes, is
created to read

719.621 Rul emaking authority.--The division nay adopt

rules to administer and ensure conpliance with a devel oper's

obligations with respect to cooperative conversi ons concerning

the filing and noticing of intended conversions, rental

agreenent extensions, rights of first refusal, and discl osures

and post-purchase protections.

Section 14. Subsection (28) of section 721.05, Florida
Statutes, is anended to read:

721.05 Definitions.--As used in this chapter, the

term

(28) "Tinmeshare estate" neans a right to occupy a
timeshare unit, coupled with a freehold estate or an estate
for years with a future interest in a tineshare property or a
specified portion thereof. The termshall also nean an
interest in a condom niumunit pursuant to s. 718. 103 s+

718-103(22).
30
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Section 15. This act shall take effect upon beconming a

| aw.

STATEMENT OF SUBSTANTI AL CHANGES CONTAI NED I N
CCNNITTEEBSEEEIITUTE FOR

Provi des a procedure for anendi ng the declarations or byl aws
of condom niunms recorded prior to January 1, 1977, to ]
consol i date financial operations of two or nore residential

condom ni uns under a single association

Requires an association with nore than 50 units to deliver
copies of the official_ records upon witten request and
provides for the association to recover its actual costs of
copyi ng and delivering the docunents, Defines the terns
"buyer™ and "division™ in the Condom nium Act and the
Cooperative Act.

Provi des that a person convicted of a felony is not eligible
for board nenbership in a condom ni um associ ati on unl esS t hat
person's right to vote is restored. Provides for procedures
and requirenents related to cooperative conmittee neetings.
Requires a signed agreenent by the buyer of a cooperative
malvhng the blyer's right to void a sale within 15 days of the
pur chase.

Provi des that the board of directors of a cooperative
associ ation nust notify the division prior to_taking anK
action to dissolve or nerge the association. Providés that
upon creation of a cooperative or upon recording the
cooperative docunents or anendnents addi ng phasés to a

cooperative, the devel oper or the association shall, within 30
days, file with the division such recording infornmation

Aut horizes the division to adopt rules to adm nister

provi si ons re?ardlng transfer of cooperative association
control fromthe devel oper to the unit owners. Provides
specific authority for the division to adopt rul es regarding
filing, review, anhd exam nation requirenents_ and rel evant
tinetables relating to ensuring conpliance with notice and
di scl osure requirenents. Authorizes the division to adopt
rules to adm ni ster and ensure conpliance of the devel opers
obligations with respect to cooperative conversions.
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