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Fl ori da House of Representatives - 1997 HB 1635
By Representative Sublette

Abill to be entitled
An act relating to notor vehicle franchise
agreenents; anmending s. 320.642, F.S.
providing that certain actions with respect to
t he opening or reopening of a notor vehicle
deal ership are not protestable under certain
ci rcunstances; anending s. 320.643, F.S.
provi di ng procedures with respect to the
transfer, assignnent, or sale of franchise
agreenents; amending s. 320.697, F.S.; linmting
the award of treble danages; providing an
ef fective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Subsections (3) and (5) of section 320. 642,
Fl orida Statutes, is anended to read:

320.642 Dealer licenses in areas previously served;
procedure. - -

(3) An existing franchi sed notor vehicle deal er or
deal ers shall have standing to protest a proposed additiona
or relocated notor vehicle deal er where the existing notor
vehi cl e deal er or deal ers have a franchi se agreenent for the
sanme |ine-nmake vehicle to be sold by the proposed additiona
or relocated nmotor vehicle dealer and are physically | ocated
so as to neet or satisfy any of the following requirenents or
condi ti ons:

(a) If the proposed additional or rel ocated notor
vehicle dealer is to be located in a county with a popul ati on
of less than 300,000 according to the nost recent data of the
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United States Census Bureau or the data of the Bureau of
Econoni ¢ and Busi ness Research of the University of Florida:

1. The proposed additional or relocated notor vehicle
dealer is to be located in the area designated or described as
the area of responsibility, or such sinilarly designated area,
including the entire area designated as a nmultiple-point area,
in the franchi se agreenent or in any rel ated docunent or
commtnment with the existing notor vehicle dealer or dealers
of the sane |ine-make as such agreenent existed upon Cctober
1, 1988; or

2. The existing nmotor vehicle dealer or dealers of the
sane |ine-make have a licensed franchise location within a
radius of 20 nmiles of the location of the proposed additiona
or rel ocated notor vehicle dealer; or

3. Any existing nmotor vehicle dealer or dealers of the
sane |ine-nmake can establish that during any 12-nonth period
of the 36-nonth period preceding the filing of the |icensee's
application for the proposed additional deal ership, such
deal er or its predecessor nmade 25 percent of its retail sales
of new notor vehicles to persons whose regi stered househol d
addresses were located within a radius of 20 mles of the
| ocation of the proposed additional er—+etoecated notor vehicle
deal er; provided such existing dealer is located in the sane
county or any county contiguous to the county where the
addi ti onal er—retocated dealer is proposed to be |ocated.

(b) If the proposed additional or rel ocated notor
vehicle dealer is to be located in a county with a popul ati on
of nore than 300,000 according to the nost recent data of the
United States Census Bureau or the data of the Bureau of
Econoni ¢ and Busi ness Research of the University of Florida:
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1. Any existing notor vehicle dealer or dealers of the
sane |ine-make have a licensed franchise location within a
radius of 12.5 nmiles of the |location of the proposed
addi ti onal or relocated notor vehicle dealer; or

2. Any existing nmotor vehicle dealer or dealers of the
sane |ine-nmake can establish that during any 12-nonth period
of the 36-nonth period preceding the filing of the |icensee's
application for the proposed additional deal ership, such
deal er or its predecessor nmade 25 percent of its retail sales
of new notor vehicles to persons whose regi stered househol d
addresses were located within a radius of 12.5 niles of the
| ocation of the proposed additional er—+etoecated notor vehicle
deal er; provided such existing dealer is located in the sane
county or any county contiguous to the county where the
addi ti onal er—retocated dealer is proposed to be | ocated.

(5) The opening or reopening of the sane or a
successor motor vehicle dealer within 24 2 nonths shall not
be considered an additional or relocated notor vehicle dealer

subject to protest within the neaning of this section, if:

(a) The opening or reopening is within the sane or an
adj acent county, is within 2 nmles of the forner notor vehicle
deal er | ocati on,

(b) The proposed location is further from each
exi sting deal er of the sane |ine-nmake than the prior |ocation
is fromeach dealer of the same |line-nmake within 25 niles of
t he new | ocati on,

(c) The opening or reopening is within 6 mles of the
prior location and, if any existing notor vehicle dealer of
the same line-make is located within 15 miles of the former
| ocation, the proposed |ocation is no closer to any such
existing deal er ef—the—samre—t+ine—ake, or
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(d) The opening or reopening is within 6 mles of the
prior location and, if all existing notor vehicle deal ers of
the sane |ine-nmake are beyond 15 niles of the forner |ocation
the proposed location is further than 15 niles from any
exi sting notor vehicle deal er of the sanme |ine-nake.

Any ot her such opening or reopening shall constitute an
additional or relocated notor vehicle dealer within the

neani ng of this section, except that the opening or reopening

of the sane or successor nptor vehicle dealer within 6 mles

of the fornmer location is not protestable under this section

by an existing notor vehicle dealer of the sane |ine-nmake who

is further away fromthe proposed |l ocation than the fornmer

| ocati on.
Section 2. Section 320.643, Florida Statutes, is
amended to read:
320. 643 Transfer, assignnent, or sale of franchise
agreenents. - -
- A notor vehicle dealer shall not transfer, assign
or sell a franchise agreenent or an interest in the deal ership

to another person unless the dealer first notifies the
| i censee of the dealer's decision to make such transfer
assignnent, or sale by witten notice setting forth the

prospective transferee's nane, address, financial
gual i fication, and busi ness experience during the previous 5
years, and provides the licensee with conpleted application

forns and related information generally utilized by the

|icensee to conduct its review and a copy of all agreenents

regardi ng the proposed transfer, assignnent, or sale. The

licensee shall send a letter by certified mail to the deal er
H—wtirgwi thin 60 days of after receipt of such
4
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1| information indicating any refusal to approve noetitce—inform
2 | the—deater—eirther—of—thet+i+ecensee-s—approval—of the transfer

3| assignnent, or sale and er—ef—theunacceptabitity—of—the

4 | proposed—transferee,setting forth the material reasons for

5| the rejection. |If the licensee does not so respond by letter
6 | infermthe—dealer within the 60-day period, its approval of

7 | the proposed transfer, assignnent, or sale is deened granted.
8 | No such transfer, assignnent, or sale will be valid unless the
9| transferee agrees in witing to conply with all requirenents
10| of the franchise then in effect. Notw thstanding the terns of
11 | any franchi se agreenent, the acceptance by the licensee of the
12 | proposed transferee shall not be unreasonably w thheld. For

13 | the purposes of this section, the refusal by the licensee to
14 | accept a proposed transferee who is of good noral character

15| and who otherw se neets the witten, reasonable, and uniformy
16 | applied standards or qualifications, if any, of the |licensee
17 | relating to busi ness perfornmance and experience, financial

18 | qualifications, the ownership structure, and facility

19 | requi renent s the—business—experitence—of—executi-vefranagenent
20| required by the licensee of its nmotor vehicle dealers is

21 | presuned to be unreasonable. |f the |icensee does not approve
22 | the proposed transferee, the notor vehicle dealer may file a
23 | conplaint with the departnent within 20 days of receipt of the
24 | licensee's witten notice. Wiile the conplaint is pending, the
25| franchi se or ownership interest may not be transferred. The

26 | licensee has the burden of proof that it did not unreasonably
27 | wi thhol d approval . At+H-eensee—who+ecerves—suchnotiece—tray,

28 | wHthin—60—days—foHoewrng—such—+ecerpt—FHte—wth—the

29 | departrent—a—vertied—conptairnt—for—a—determnationthat—the
30 | proposet—transferee—+snot—aperson—eguat-fed—tobe—=a

31 | transferee—under—this—section—TFhetHcenseehas—the burden—of
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conptaint— The departnent shall determne, and enter an order

providing, that the proposed transferee is either qualified or
is not and cannot be qualified for specified reasons, or the
order may provide the conditions under which a proposed
transferee would be qualified. The departnent shall conduct a

hearing within 60 days of the filing of the conplaint, unless

extended by the hearing officer for good cause, and the

hearing officer shall issue a recommended order within 30 days

fromthe conpletion of the hearing. The parties may file

exceptions to the reconmended order within 10 days of its

i ssuance, and the departnent shall issue a final order within

20 days of the issuance of the reconmrended order. Wthin 30

days fromthe filing of the conplaint, the |icensee, the notor

vehi cl e deal er, and the proposed transferee shall nutually

sel ect an independent nediator and neet with that nediator for

t he purpose of attenpting to resolve the dispute. The neeting

pl ace shall be in Florida at a | ocation selected by the

nedi ator. The departnent shall encourage dealers and |icensees

to establish, maintain, and adninister a panel of nediators

who have the character, ability, and training to serve as

nedi at ors and who have know edge of the vehicle industry. ++
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Section 3. Section 320.697, Florida Statutes, is
anended to read:

320.697 Civil damages.--Any person who has suffered
pecuni ary | oss or who has been otherw se adversely affected
because of a violation by a licensee of ss. 320.60-320. 70,
not wi t hst andi ng the exi stence of any other renedi es under ss.
320. 60- 320. 70, has a cause of action against the |icensee for
damages and may recover danmages therefor in any court of
conpetent jurisdiction in an anpbunt equal to 3—t+#wes the
pecuni ary | oss, together with costs and a reasonabl e
attorney's fee to be assessed by the court. Wen the
m sconduct is willful or wanton the court may award danages

equal to three tinme the pecuniary loss. Upon a prinma facie

showi ng by the person bringing the action that such a
violation by the |icensee has occurred, the burden of proof
8
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1| shall then be upon the licensee to prove that such violation

2| or unfair practice did not occur.

3 Section 4. This act shall take effect October 1, 1997.

4
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6 HOUSE SUMVARY

7
Revi ses a_provi sion of IaM/governrng not or vehicl e deal er

8 Iicenses in areas_ previously served 'to provide that the
openi ng or reopeni ng of the sane or successor notor

9 vehicl é dealer within 6 mles of the forner deal ership
| ocation shall not be protestable under the | aw by an

10 exrstrnﬂ not or veh|cIe deal er of the sane |ine-mke who
is further away fromthe proposed | ocation than the

11 former | ocation.

12
Revi ses a provision of |aw governing the transfer,

13 assrgnnent or sale of notor vehicleé franchi se agreenents
o:

14 1. Prohibi t a notor veh|cI deal er from
transferring, as ?nrng elling a franchi se agreenent

15 or an interéest in the eaIersh|p to an other person unl ess
the dealer first notifies the Iicensee of the dealers

16 decision to nake the transfer, assignnent, or sale Y
witten notice and provides the [icénsee with conple ed

17 applrcatron forns_and related i nfornmation general

lized by the licensee to conduct its revreM/and a copy

18 of all agreenents regardi ng the proposed transfer,
assi gnment, or sale.

19 2. Provide a procedure and tinmefranes with respect
to the proposed transfer, assignnent, or sale.

20 . Provide that, |f the i censee does not approve
the proposed transferee, the notor vehicle deaIer Y

21 le a cone aint wth the Departnment of H g ¥ Safe y
and Mot or Vehicles and to provide a procedure or

22 handl i ng of such conplaint, including nediation.

23
Provides for the award of dana?es equal to three tines

24 the pecuniary loss with respect to violations bY a
franchi se |icensee only mhen the conduct is willfu

25 want on.

26 . .
See bill for details.
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