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By the Committee on Financial Services and Representative
Kosnmas

1 Abill to be entitled

2 An act relating to nergers of business entities
3 or corporations; anending s. 607.0730, F.S.

4 renoving a tine limtation on voting trusts;

5 creating ss. 607.1108, 607.1109, 607.11101, and
6 607. 11102, F.S.; providing for nergers of

7 donesti c corporations and other business

8 entities under certain circunstances; requiring
9 a plan of nerger; providing criteria; providing
10 for articles of nerger; providing for effect of
11 nerger; providing for hol ding conmpany fornation
12 by merger of certain corporations; anending s.
13 608. 407, F.S.; reducing the m ni num nunber of
14 nmenbers necessary to forma limted liability
15 conpany; creating ss. 608.438, 608.4381

16 608. 4382, 608.4383, and 608. 4384, F.S.

17 providing for nergers of linmted liability

18 conpani es under certain circunstances;

19 requiring a plan of nerger; providing criteria;
20 providing for action on a plan of nerger
21 provi di ng procedures; providing for articles of
22 nerger; providing for effect of nerger
23 providing for rights of dissenting nenbers;
24 provi di ng procedures; creating ss. 620.201
25 620. 202, 620.203, 620.204, and 620.205, F.S.
26 providing for nergers of donestic linted
27 partnershi ps under certain circunstances;
28 requiring a plan of nerger; providing criteria;
29 providing for action on a plan of nerger
30 provi di ng procedures; providing for articles of
31 nerger; providing for effect of nerger
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1 providing for rights of dissenting partners;

2 provi di ng procedures; providing an effective

3 dat e.

4

5| Be It Enacted by the Legislature of the State of Florida:

6

7 Section 1. Subsections (2) and (3) of section

8| 607.0730, Florida Statutes, are anended to read:

9 607.0730 Voting trusts. --

10 (2) A voting trust becones effective on the date the
11| first shares subject to the trust are registered in the

12 | trustee's nane. A-votihg—trust—+s—vatdfor—nmot—rere—than—316
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27 . o e
28 Section 2. Sections 607.1108, 607.1109, 607.11101, and
29| 607.11102, Florida Statutes, are created to read:

30 607.1108 Merger of donestic corporation and ot her

31| business entity.--
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(1) As used in this section and ss. 607.1109 and
607. 11101, the term"other business entity" nmeans a linited

liability conpany, foreign corporation, not-for-profit

corporation, business trust, common |aw trust, unincorporated

busi ness, general partnership, linited partnership, or any

other entity that is forned pursuant to the requirenents of

applicabl e law. Notwi thstanding the provisions of chapter 617,

a donestic not-for-profit corporation acting under a plan for

nerger approved pursuant to s. 617.1103 shall be governed by
the provisions of this section and ss. 607.1109 and 607.11101
If a not-for-profit corporation chooses to avail itself of the

nerger provisions, such a nerger cannot be acconpli shed unl ess

the assets of such corporation are disposed of in a way that

woul d not be prohibited if the corporation were to be

di ssol ved.
(2) Pursuant to a plan of nerger conplying and

approved in accordance with this section, one or nore donestic

corporations may nerge with or into one or nore other business

entities forned, organi zed, or incorporated under the | aws of

this state or any other state, the United States, foreign

country, or other foreign jurisdiction, if:

(a) Each donestic corporation which is a party to the

nerger conplies with the applicable provisions of this

chapter.
(b) Each donestic partnership that is a party to the

nerger conplies with the applicable provisions of chapter 620.

(c) Each donestic linmted liability conpany that is a

party to the nerger conplies with the applicabl e provisions of
chapt er 608.
(d) The nmerger is permitted by the laws of the state,

country, or jurisdiction under which each ot her business
3
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entity that is a party to the nerger is forned, organi zed, or

i ncor porated and each such other business entity conplies with

such laws in effecting the nerger

(3) The plan of nerger shall set forth:

(a) The nane of each donestic corporation and the nanme

and jurisdiction of formation, organi zation, or incorporation

of each other business entity planning to nerge, and the nane

of the surviving or resulting donestic corporation or other

busi ness entity into which each other donestic corporation or

ot her business entity plans to nerge, which is hereinafter and
in ss. 607.1109 and 607.11101 desi gnated as the surviving
entity.

(b) The terns and conditions of the nerger

(c) The manner and basis of converting the shares of

each donestic corporation that is a party to the nerger and

the partnership interests, interests, shares, obligations or

ot her securities of each other business entity that is a party

to the nerger into partnership interests, interests, shares,

obligations or other securities of the surviving entity or any

ot her donestic corporation or other business entity or, in

whole or in part, into cash or other property, and the nmanner

and basis of converting rights to acquire the shares of each

donestic corporation that is a party to the nerger and rights

to acquire partnership interests, interests, shares,

obligations or other securities of each other business entity

that is a party to the nerger into rights to acquire

partnership interests, interests, shares, obligations or other

securities of the surviving entity or any other donestic

corporation or other business entity or, in whole or in part,

into cash or other property.

4
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(d) If a partnership is to be the surviving entity,

t he nanes and busi ness addresses of the general partners of

the surviving entity.

(e) If alimted liability conpany is to be the

surviving entity and managenent thereof is vested in one or

nore managers, the nanes and busi ness addresses of such

nmanagers.
(f) Al statenents required to be set forth in the

pl an of nerger by the | aws under which each other business

entity that is a party to the nerger is forned, organi zed, or

i ncor por at ed.

(4) The plan of nerger may set forth:

(a) |If a donestic corporation is to be the surviving

entity, any amendnents to, or a restatenent of, the articles

of incorporation of the surviving entity, and such anendnents

or restatenent shall be effective at the effective date of the

ner ger.
(b) The effective date of the nerger, which may be on

or after the date of filing the certificate of nerger

(c) Any other provisions relating to the nerger

(5) The plan of nerger required by subsection (3)

shal | be adopted and approved by each donestic corporation

that is a party to the merger in the sane manner as is
provided in s. 607.1103. Notwithstanding the foregoing, if the
surviving entity is a partnership, no shareholder of a

donestic corporation that is a party to the nerger shall, as a

result of the nerger, beconme a general partner of the

surviving entity, unless such sharehol der specifically

consents in witing to beconing a general partner of the

surviving entity, and unless such witten consent is obtained

from each such sharehol der who, as a result of the nerger
5
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1| would becone a general partner of the surviving entity, such
2 | merger shall not becone effective under s. 607.11101. Any

3 | sharehol der providing such consent in witing shall be deened
4] to have voted in favor of the plan of nerger for purposes of
5|s. 607.11083.

6 (6) Sections 607.1103 and 607.1301-607.1320 shall,

7| insofar as they are applicable, apply to nergers of one or

8 | nore donestic corporations with or into one or nore other

9 | business entities.

10 (7) Notwithstanding any provision of this section or
11 ] ss. 607.1109 and 607. 11101, any nerger consisting solely of
12 | the nerger of one or nore donmestic corporations with or into
13 | one or nore foreign corporations shall be consummated sol ely
14| in accordance with the requirenents of s. 607.1107.

15 607.1109 Articles of nerger.--

16 (1) After a plan of nerger is approved by each

17 | donestic corporation and other business entity that is a party
18| to the nmerger, the surviving entity shall deliver to the

19 | Departnent of State for filing articles of nerger, which shal
20 | be executed by each donestic corporation as required by s.

21| 607.0120 and by each other business entity as required by

22 | applicable |l aw, and which shall set forth:

23 (a) The plan of nerger

24 (b) A statenent that the plan of nerger was approved
25| by each donestic corporation that is a party to the nerger in
26 | accordance with the applicable provisions of this chapter

27| and, if applicable, a statenent that the witten consent of
28 | each sharehol der of such donestic corporation who, as a result
29 | of the nerger, becones a general partner of the surviving

30| entity has been obtained pursuant to s. 607.1108(5).

31

6
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(c) A statenent that the plan of nerger was approved

by each donestic partnership that is a party to the nerger in

accordance with the applicabl e provisions of chapter 620.

(d) A statenent that the plan of nerger was approved

by each donestic linited liability conpany that is a party to

the nmerger in accordance with the applicabl e provisions of
chapt er 608.
(e) A statenent that the plan of nerger was approved

by each other business entity that is a party to the nerger

other than corporations, linited liability conpanies, and

partnershi ps forned, organi zed, or incorporated under the | aws

of this state, in accordance with the applicable | aws of the

state, country, or jurisdiction under which such other

busi ness entity is forned, organi zed, or incorporated.

(f) The effective date of the nerger, which may be on

or after the date of filing the articles of nerger, provided,

if the articles of nerger do not provide for an effective date

of the nerger, the effective date shall be the date on which

the articles of nerger are filed.

(g) |If the surviving entity is another business entity

forned, organi zed, or incorporated under the | aws of any

state, country, or jurisdiction other than this state:

1. The address, including street and nunber, if any,

of its principal office under the laws of the state, country,

or jurisdiction in which it was forned, organi zed, or

i ncor por at ed.

2. A statenent that the surviving entity is deened to

have appointed the Secretary of State as its agent for service

of process in a proceeding to enforce any obligation or the

rights of dissenting sharehol ders of each donestic corporation

that is a party to the nerger
7
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3. A statenent that the surviving entity has agreed to

pronptly pay to the dissenting sharehol ders of each donestic

corporation that is a party to the nerger the anount, if any,
to which they are entitled under s. 607.1302.
(2) A copy of the articles of nerger, certified by the

Departnent of State, nay be filed in the office of the

official who is the recording officer of each county in this

state in which real property of a party to the nerger other

than the surviving entity is situated.

607.11101 Effect of nmerger of donestic corporation and

ot her business entity. --

(1) When a nerger becones effective

(a) Every donestic corporation and ot her business

entity that is a party to the nerger nerges into the surviving

entity and the separate exi stence of every donestic

corporation and other business entity that is a party to the

nerger except the surviving entity ceases.

(b) The title to all real estate and other property,

or any interest therein, owned by each donestic corporation

and other business entity that is a party to the nerger is

vested in the surviving entity without reversion or inpairnent

and wi thout any requirenent to record any deed or other

conveyance.
(c) The surviving entity shall thereafter be

responsible and liable for all the liabilities and obligations

of each donestic corporation and other business entity that is

a party to the nmerger, including liabilities arising out of

the rights of dissenters with respect to such nerger under

appl i cabl e | aw.

(d) Any claimexisting or action or proceedi ng pending

by or against any donestic corporation or other business
8
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1| entity that is a party to the nerger nmay be continued as if

2| the nerger did not occur or the surviving entity nmay be

3| substituted in the proceeding for the donestic corporation or
4 | other business entity which ceased exi stence.

5 (e) Neither the rights of creditors nor any liens upon
6 | the property of any donestic corporation or other business

7| entity shall be inpaired by such nerger

8 (f) |If a donestic corporation is the surviving entity,
9| the articles of incorporation of such corporation in effect
10| imediately prior to the tine the nerger becones effective
11| shall be the articles of incorporation of the surviving

12 | entity, except as anended or restated to the extent provided
13 ] in the plan of nerger

14 (g) The shares, partnership interests, interests,

15| obligations, or other securities, and the rights to acquire
16 | shares, partnership interests, interests, obligations, or

17 | other securities, of each donmestic corporation and other

18 | business entity that is a party to the nerger shall be

19 | converted into shares, partnership interests, interests,
20| obligations, or other securities, or rights to such
21| securities, of the surviving entity or any other donestic
22 | corporation or other business entity or, in whole or in part,
23| into cash or other property as provided in the plan of nerger
24 | and the former holders of shares, partnership interests,
25| interests, obligations, or other securities, or rights to such
26 | securities, shall be entitled only to the rights provided in
27 | the plan of nerger and to their rights as dissenters, if any,
28 | under ss. 607.1301-607.1320, s. 608.4384, s. 620.205, or other
29 | applicabl e | aw.
30 607. 11102 Hol di ng conpany formati on by nerger. --
31

9
CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O W DN PP

W WNNNNMNNMNNNMNNNNRRRERRPRPEPR R PR R
P O © 0 N O 00~ WNIRPLO O ®~NOO®UuDWNPRER O

Fl ori da House of Representatives - 1998 CS/ HB 1657
614-122-98

(1) This section shall apply solely to a corporation

whi ch has shares of any class or series which are either

regi stered on a national securities exchange or designated as

a national market system security on an interdeal er quotation

system by the National Association of Securities Dealers,

Inc., or held of record by not fewer than 2,000 sharehol ders.

(2) For purposes of this section:

(a) "Constituent corporation" neans a corporation

which is a party to a nerger governed by this section

(b) "Hol di ng conpany" neans a corporation

1. Wich, fromthe date the corporation first issued

shares until consunmation of a nerger governed by this

section, was at all tines a wholly owned subsidiary of a

constituent corporation.

2. \Wose shares are issued in such nerger

(c) "Wwolly owned subsidiary" neans a corporation al

of the issued and outstandi ng shares of which are owned by

anot her corporation, directly or indirectly through one or

nore subsidiaries.
(3) Notwithstanding the requirenents of s. 607.1103,
unl ess expressly required by a corporation's articles of

i ncorporation, no vote of sharehol ders of the corporation

shal | be necessary to authorize a nerger of the corporation

with or into a wholly owned subsidiary of such corporation,
if:

(a) Such corporation and the wholly owned subsidiary

are the only constituent corporations to the nerger

(b) Each share or fraction of a share of the

constituent corporation whose shares are bei ng converted

pursuant to the nerger which are outstanding i mediately prior

to the effective tine of the nmerger is converted in the nerger
10
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into a share or equal fraction of share of a hol di ng conpany

havi ng the sane designations, rights, powers, and preferences,

and qualifications, limtations, and restrictions thereof as

the share of the constituent corporation being converted in

t he nerger.
(c) The holding conpany and each of the constituent

corporations to the nerger are donestic corporations.

(d) The articles of incorporation and byl aws of the

hol di ng conpany imediately following the effective tine of

the nmerger contain provisions identical to the articles of

i ncorporation and byl aws of the constituent corporation whose

shares are being converted pursuant to the nerger inmnediately

prior to the effective tine of the nerger other than

provisions, if any, regarding the incorporator or

i ncorporators, the corporate nane, the registered office and

agent, the initial board of directors, the initial subscribers

for shares, and matters solely of historical significance, and

such provisions contained in any anendnment to the articles of

i ncorporation as were necessary to effect a change, exchange,

reclassification, or cancellation of shares, if such change,

exchange, reclassification, or cancellation has becone

ef fective.
(e) As aresult of the merger, the constituent

cor porati on whose shares are being converted pursuant to the

nerger, or its successor corporation, becones or renains a

direct or indirect wholly owned subsidiary of the holding

conpany.
(f) The directors of the constituent corporation

becone or remain the directors of the hol di ng conpany upon the

effective date of the nerger

11
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(g) The articles of incorporation of the surviving

corporation imediately followng the effective tine of the

nerger are identical to the articles of incorporation of the

constituent corporation whose shares are bei ng converted

pursuant to the nerger immediately prior to the effective tine

of the nerger other than provisions, if any, regarding the

i ncorporator or incorporators, the corporate name, the

regi stered office and agent, the initial board of directors,

the initial subscribers for shares, and matters solely of

hi storical significance, and such provisions contained in any

anendnent to the articles of incorporation as were necessary

to effect a change, exchange, reclassification, or

cancel l ation of shares, if such change, exchange,

recl assification, or cancellation has becone effective,

provi ded:
1. The articles of incorporation of the surviving

corporation shall be anended in the nerger to contain a

provision requiring that any act or transaction by or

i nvolving the surviving corporation, that requires for its

adoption under this act or its articles of incorporation the

approval of the shareholders of the surviving corporation

shall require, in addition and by specific reference to this

section, the approval of the sharehol ders of the hol ding

conpany, or any successor by nerger, by the sane vote as is

required by this act or by the articles of incorporation of

the surviving corporation

2. The articles of incorporation of the surviving

corporation nmay be anended in the nerger to reduce the nunber

of classes and shares that the surviving corporation is

aut hori zed to i ssue.

12
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(h) The board of directors of the constituent

corporation determ nes that the sharehol ders of the

constituent corporation will not recognize gain or |oss for

United States federal inconme tax purposes.

(i) The board of directors of such corporation shal

adopt a plan of nerger that sets forth:

1. The nanes of the constituent corporations.

2. The manner and basis of converting the shares of

such corporation into shares of the hol ding conpany, and the

manner and basis of converting rights to acquire shares of

such corporation into rights to acquire shares of the holding

conpany.
3. A provision for the pro rata i ssuance of shares of

t he hol ding conpany to the holders of shares of such

corporation upon surrender of any certificates therefor

(4) Fromand after the effective tine of a nerger

adopted by a constituent corporation by action of its board of

directors and w thout any vote of sharehol ders pursuant to

this section:
(a) To the extent the restrictions of ss. 607.0901 and
607. 0902 applied to the constituent corporation and its

sharehol ders at the effective tinme of the nerger, such

restrictions shall apply to the holding conpany and its

sharehol ders inmrediately after the effective tine of the

nerger as though the hol di ng conpany were the constituent

corporation, and all shares of the hol ding conpany acquired in
the nmerger, for purposes of ss. 607.0901 and 607.0902, shal
be deened to have been acquired at the tine the shares of the

constituent corporation converted in the nerger were acquired,

and, in addition, any sharehol der who, imediately prior to

the effective tine of the nerger, was not an interested
13

CODING:Words st+ieken are deletions; words underlined are additions.




Fl ori da House of Representatives - 1998 CS/ HB 1657
614-122-98

1| sharehol der within the nmeaning of s. 607.0901 shall not becone
2| an interested sharehol der of the hol ding conpany solely by

3 | reason of the nerger.

4 (b) If the corporate nane of the hol di ng conpany
5|]imediately following the effective tine of the nerger is the
6 | sane as the corporate nane of the constituent corporation

7] imediately prior to the effective tine of the nerger, the

8 | shares of the holding conpany into which the shares of the

9| constituent corporation are converted in the nerger shall be
10 | represented by the share certificates that previously

11 | represented shares of the constituent corporation

12 (5) |If a plan of nerger is adopted by a constituent

13 | corporation by action of its board of directors and w t hout
14 | any vote of sharehol ders pursuant to this section, the

15| secretary or assistant secretary of the constituent

16 | corporation shall certify in the articles of nerger that the
17 | pl an of nerger has been adopted pursuant to this section. The
18 | articles of nerger so certified shall then be filed and becone
19 | effective in accordance with s. 607.1106.
20 Section 3. Subsection (2) of section 608.407, Florida
21| Statutes, is anended to read:
22 608. 407 Articles of organization.--
23 (2) An affidavit declaring that the linmted liability
24 | conpany has at |east one nenber two—+enbers and setting forth
25| the anobunt of the cash and a description and agreed val ue of
26 | property other than cash contributed by the nenbers and the
27 | anobunt anticipated to be contributed by the nenbers shal
28 | acconpany the articles of organization of a limted liability
29 | conpany.
30 Section 4. Sections 608.438, 608.4381, 608.4382
31| 608. 4383, and 608.4384, Florida Statutes, are created to read:

14
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1 608.438 Merger of linmted liability conpany. --

2 (1) As used in this section and ss. 608.4381-608. 4384,
3 |'other business entity" includes a corporation, a business

4| trust or association, a real estate investnent trust, a common
5] law trust, an unincorporated busi ness, a general partnership,
6|lalimted partnership, alimted liability conpany other than
7lalimted liability conpany organi zed under the |laws of this
8 | chapter, or any other entity that is fornmed pursuant to the

9| requirenents of applicable | aw.

10 (2) Unless otherwise provided in the articles of

11| organi zation or the regulations of alimted liability

12 | conpany, pursuant to a plan of nerger, alimted liability

13 | conpany nmay nerge with or into one or nore limted liability
14 | conpani es or other business entities forned, organized, or

15| incorporated under the laws of this state or any other state,
16 | the United States, foreign country, or other foreign

17 | jurisdiction, if:

18 (a) Each limted liability conpany that is a party to
19 | the nerger conplies with the applicable provisions of this

20 | chapter and conplies with the terns of its articles of

21 | organi zati on and regul ati ons.

22 (b) Each donestic partnership that is a party to the
23 | nerger conplies with the applicabl e provisions of chapter 620.
24 (c) Each donestic corporation that is a party to the
25| nerger conplies with the applicabl e provisions of chapter 607.
26 (d) The nmerger is permitted by the laws of the state,
27 | country, or jurisdiction under which each other business

28 | entity that is a party to the nerger is forned, organi zed, or
29 | i ncorporated, and each such other business entity conplies

30| with such laws in effecting the nerger

31 (3) The plan of nerger shall set forth:

15
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1 (a) The nane of each limted liability conpany and the
2| nane and jurisdiction of formation, organization, or

3| incorporation of each other business entity planning to nerge,
4| and the nane of the surviving or resulting limted liability
5| conpany or other business entity into which each other linited
6|liability conmpany or other business entity plans to nerge,

7| whichis, inthis section and in ss. 608.4381-608. 4384,

8 | designated as the surviving entity.

9 (b) The terns and conditions of the nerger

10 (c) The manner and basis of converting the interests
11 ) of the nenbers of each linited liability conpany that is a

12 | party to the nerger and the interests, partnership interests,
13 | shares, obligations, or other securities of each other

14 | business entity that is a party to the nerger into interests,
15| partnership interests, shares, obligations, or other

16 | securities of the surviving entity or any other linted

17 | liability conpany or other business entity or, in whole or in
18 | part, into cash or other property, and the manner and basis of
19 | converting rights to acquire interests of each limted
20| liability conpany that is a party to the nerger and rights to
21| acquire interests, partnership interests, shares, obligations,
22 | or other securities of each other business entity that is a
23| party to the nmerger into rights to acquire interests,
24 | partnership interests, shares, obligations, or other
25| securities of the surviving entity or any other linited
26 | liability conpany or other business entity or, in whole or in
27 | part, into cash or other property.
28 (d) If a partnership is to be the surviving entity,
29 | the nanes and busi ness addresses of the general partners of
30| the surviving entity.
31
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(e) If alimted liability conpany is to be the

surviving entity, and nmanagenent thereof is vested in one or

nore managers, the nanes and busi ness addresses of such

managers.
(f) Al statenents required to be set forth in the

pl an of nerger by the | aws under which each other business

entity that is a party to nerger is forned, organi zed, or

i ncor por at ed.

(4) The plan of nerger may set forth:

(a) If alimted liability conpany is to be the

surviving entity, any anendnents to, or a restatenent of, the

articles of organization or the regul ations of the surviving

entity, and such anendnents or restatenment shall be effective

at the effective date of the nerger

(b) The effective date of the nerger, which may be on

or after the date of filing the certificate of nerger

(c) A provision authorizing one or nore of the linted

liability conpanies that are parties to the nerger to abandon

t he proposed nerger pursuant to s. 608.4381(7).

(d) A statenent of, or a statenent of the nethod of

determning, the "fair value," as defined in s.
608.4384(1)(b), of an interest in any limted liability
conpany that is a party to the nerger

(e) Oher provisions relating to the nerger

608. 4381 Action on plan of nerger.--

(1) Unless the articles of organi zation or the

regulations of alinmted liability conpany require a

greater-than-majority vote, the plan of nerger shall be

approved in witing by a majority of the nanagers of a limted

liability conpany that is a party to the nerger in which

nmanagenent is not reserved to its nenbers. Unless the articles
17
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of organi zation or the regulations of a limted liability

conpany require a greater-than-nmajority vote or provide for

anot her nethod of deternmining the voting rights of each of its

nenbers, and whether or not managenent is reserved to its

nenbers, the plan of nerger shall be approved in witing by a

majority of the nenbers of alinmted liability conpany that is

a party to the nmerger, and, if applicable, the vote of each
nenber shall be weighted in accordance with s. 608.4231(1)(h),
provided, unless the articles of organization or the

regulations of the linmted liability conpany require a

greater-than-majority vote or provide for another nethod of

determining the voting rights of each of its nenbers, if there

is nmore than one class or group of nenbers, the nerger shal

be approved by a majority of the nenbers of each such class or

group, and, if applicable, the vote of each nenber shall be
wei ghted in accordance with s. 608.4231(1)(h).
(2) In addition to the approval required by subsection

(1), if the surviving entity is a partnership, no nenber of a

limted liability conpany that is a party to the nerger shall,

as a result of the nerger, becone a general partner of the

surviving entity unless such nenber specifically consents in

witing to beconing a general partner of the surviving entity

and unl ess such witten consent is obtained fromeach such

nenber who, as a result of the nerger, would becone a genera

partner of the surviving entity, such nerger shall not becone

ef fective under s. 608.4383. Any nenber providing such

consent in witing shall be deened to have voted in favor of

the plan of nerger for purposes of s. 608.4384.

(3) Al nenbers of each linmted liability conpany that

is a party to the nerger shall be given witten notice of any

neeting or other action with respect to the approval of a plan
18
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of nmerger as provided in subsection (4), not fewer than 30 nor

nore than 60 days before the date of the neeting at which the

pl an of nerger shall be subnitted for approval by the nenbers

of such limted liability conpany, provided, if the plan of

nerger is subnmitted to the nenbers of the linmted liability

conpany for their witten approval or other action without a

neeting, such notification shall be given to each nenber not

fewer than 30 nor nore than 60 days before the effective date

of the nerger. Pursuant to s. 608.455, the notification

required by this subsection may be waived in witing by the

person or persons entitled to such notification

(4) The notification required by subsection (3) shal

be in witing and shall include:

(a) The date, tine, and place of the neeting, if any,

at which the plan of nerger is to be submtted for approval by

the menbers of the limted liability conpany, or, if the plan

of nmerger is to be subnitted for witten approval or by other

action without a neeting, a statenent to that effect.

(b) A copy or sunmmary of the plan of nerger

(c) A clear and concise statenment that, if the plan of

nerger is effected, nenbers dissenting therefrommy be

entitled, if they conply with the provisions of s. 608.4384

regarding the rights of dissenting nenbers, to be paid the

fair value of their interests, which shall be acconpanied by a
copy of s. 608.4384.
(d) A statenent of, or a statenent of the nethod of

determning, the "fair value," as defined in s.
608.4384(1)(b), of an interest inthe limted liability
conpany, in the case of alimted liability conpany in which

managenent is not reserved to its nenbers, as determ ned by

the managers of such limted liability conpany, which
19
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statenent nmay consist of a reference to the applicable

provisions of such linmted liability conpany's articles of

organi zation or regulations that determine the fair val ue of

an interest inthe limted liability conpany for such

pur poses, and which shall constitute an offer by the linited

liability conpany to purchase at such fair value any interests

of a "dissenter," as defined in s. 608.4384(1)(a), unless and

until such dissenter's right to receive the fair value of the

dissenter's interests inthe linmted liability conpany is
ternm nated pursuant to s. 608.4384(8).
(e) The date on which such notification was mail ed or

delivered to the nenbers.

(f) Any other information concerning the plan of

ner ger.
(5) The notification required by subsection (3) shal

be deened to be given at the earliest date of:

(a) The date such notification is received;

(b) Five days after the date such notification is

deposited in the United States nail addressed to the nenber at

the nmenber's address as it appears in the books and records of

the limted liability conpany, with postage thereon prepaid,;

(c) The date shown on the return receipt, if sent hy

regi stered or certified mail, return recei pt requested, and

the receipt is signed by or on behalf of the addressee; or

(d) The date such notification is given in accordance

with the provisions of the articles of organi zation or the

regulations of the linmted liability conpany.

(6) A plan of nerger may provide for the manner, if

any, in which the plan of nerger nmay be anended at any tine

before the effective date of the nerger, except after the

approval of the plan of nerger by the nmenbers of a limted
20

CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O W DN PP

W WNNNNMNNMNNNMNNNNRRRERRPRPEPR R PR R
P O © 0 N O 00~ WNIRPLO O ®~NOO®UuDWNPRER O

Fl ori da House of Representatives - 1998 CS/ HB 1657
614-122-98

liability conpany that is a party to the nerger, the plan of

nerger may not be anended to:

(a) Change the anmpunt or kind of interests,

partnership interests, shares, obligations, other securities,

cash, rights, or any other property to be received by the

nenbers of such limted liability conpany in exchange for or

on conversion of their interests;

(b) If the surviving entity is a linited liability

conpany, change any termof the articles of organization or

the regul ations of the surviving entity, except for changes

that otherw se coul d be adopted without the approval of the

nenbers of the surviving entity;

(c) If the surviving entity is not alinted liability

conpany, change any termof the articles of incorporation or

conpar abl e governi ng docunent of the surviving entity, except

for changes that otherw se could be adopted by the board of

directors or conparable representatives of the surviving

entity; or
(d) Change any of the ternms and conditions of the plan

of nmerger if any such change, alone or in the aggregate, would

materially and adversely affect the nenbers, or any class or

group of nenbers, of such linmted liability conpany.

If an anmendnent to a plan of nerger is made in accordance the

plan and articles of nerger have been filed with the

Departnent of State, anended articles of nerger executed by

each limted liability conpany and ot her business entity that

is a party to the nerger shall be filed with the Departnment of

State prior to the effective date of the nerger

(7) Unless the limted liability conpany's articles of

organi zation or regulations or the plan of nerger provide
21
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ot herwi se, notwi thstanding the prior approval of the plan of

nerger by any limted liability conpany that is a party to the

nerger in which nmanagenent is not reserved to its nenbers, and

at any tine prior to the filing of articles of nerger with the

Departnent of State, the planned nerger nay be abandoned,

subject to any contractual rights, by any such limted

liability conpany by the affirmative vote of a mpjority of its

managers without further action by its nenbers, in accordance

with the procedure set forth in the plan of nerger or if none

is set forth, in the manner deternined by the nanagers of such

limted liability conpany.
608.4382 Articles of nerger.--
(1) After a plan of nerger is approved by each linted

liability conpany and other business entity that is a party to

the nmerger, the surviving entity shall deliver to the

Departnent of State for filing articles of nerger, which shal

be executed by each limted liability conpany and by each

ot her business entity as required by applicable law, and which

shall set forth:

(a) The plan of nerger.

(b) A statenent that the plan of nerger was approved

by each limted liability conpany that is a party to the

nerger in accordance with the applicable provisions of this

chapter, and, if applicable, a statenent that the witten

consent of each nenber of such linmted liability conpany who,

as a result of the nerger, becones a general partner of the

surviving entity has been obtained pursuant to s. 608.4381(2).

(c) A statenent that the plan of nerger was approved

by each donestic partnership that is a party to the nerger in

accordance with the applicabl e provisions of chapter 620.

22
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(d) A statenent that the plan of nerger was approved

by each donestic corporation that is a party to the nerger in

accordance with the applicabl e provisions of chapter 607.

(e) A statenent that the plan of nerger was approved

by each other business entity that is a party to the nerger

other than limted liability conpani es, partnerships, and

corporations forned, organi zed, or incorporated under the | aws

of this state, in accordance with the applicable | aws of the

state, country, or jurisdiction under which such other

busi ness entity is forned, organi zed, or incorporated.

(f) The effective date of the nerger, which may be on

or after the date of filing the articles of nerger, provided,

if the articles of nerger do not provide for an effective date

of the nerger, the effective date shall be the date on which

the articles of nerger are filed.

(g) |If the surviving entity is another business entity

forned, organi zed, or incorporated under the | aws of any

state, country, or jurisdiction other than this state:

1. The address, including street and nunber, if any,

of its principal office under the laws of the state, country,

or jurisdiction in which it was forned, organi zed, or

i ncor por at ed.

2. A statenent that the surviving entity is deened to

have appointed the Secretary of State as its agent for service

of process in a proceeding to enforce any obligation or the

rights of dissenting nenbers of each limted liability conpany

that is a party to the nerger

3. A statenent that the surviving entity has agreed to

pronmptly pay to the dissenting nenbers of each linmted

liability conpany that is a party to the nerger the amount, if

23
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1| any, to which such dissenting nenbers are entitled under s.

2 | 608. 4384.

3 (2) A copy of the articles of nerger, certified by the
4 | Departnent of State, nay be filed in the office of the

5] official who is the recording officer of each county in this
6| state in which real property of a party to the nerger other

7| than the surviving entity is situated.

8 608. 4383 Effect of nerger.--Wen a nerger becones

9| effective:

10 (1) Every linmted liability conpany and ot her busi ness
11 ) entity that is a party to the nerger nerges into the surviving
12 | entity and the separate existence of every limted liability
13 | conpany and other business entity that is a party to the

14 | nerger, except the surviving entity, ceases.

15 (2) The title to all real estate and other property,
16 | or any interest therein, owned by each limted liability

17 | conpany and other business entity that is a party to the

18 | nerger is vested in the surviving entity without reversion or
19 | i mpai rnent and without any requirenent to record any deed or
20 | ot her conveyance.
21 (3) The surviving entity shall thereafter be
22 | responsible and liable for all the liabilities and obligations
23| of each linmted liability conpany and ot her business entity
24 | that is a party to the nerger, including liabilities arising
25| out of the rights of dissenters with respect to such nerger
26 | under applicable | aw.
27 (4) Any claimexisting or action or proceedi ng pending
28 | by or against any linited liability conpany or other business
29 | entity that is a party to the nerger nay be continued as if
30| the nerger did not occur or the surviving entity may be
31

24
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1| substituted in the proceeding for the limted liability

2 | conpany or other business entity which ceased existence.

3 (5) Neither the rights of creditors nor any liens upon
4] the property of any limted liability conpany or other

5| business entity shall be inpaired by such nerger

6 (6) If alimted liability conmpany is the surviving

7] entity, the articles of organi zation and the regul ati ons of

8| such linmted liability conpany in effect inmmediately prior to
9| the tine the nerger becones effective shall be the articles of
10 | organi zation and the regul ations of the surviving entity,

11 | except as anended or restated to the extent provided in the
12 | pl an of nerger.

13 (7) The interests, partnership interests, shares,

14 | obligations, or other securities, and the rights to acquire
15 ]| interests, partnership interests, shares, obligations, or

16 | other securities, of each limted liability conpany and ot her
17 | business entity that is a party to the nerger shall be

18 | converted into interests, partnership interests, shares,

19 | obligations, or other securities, or rights to such
20| securities, of the surviving entity or any other limted
21| liability conpany or other business entity or, in whole or in
22 | part, into cash or other property as provided in the plan of
23| nerger, and the fornmer holders of interests, partnership
24 | interests, shares, obligations, or other securities, or rights
25| to such securities, shall be entitled only to the rights
26 | provided in the plan of nerger and to their rights as
27 | dissenters, if any, under s. 608.4384, ss. 607.1301-607. 1320,
28 | s. 620.205, or other applicable |aw
29 608. 4384 Rights of dissenting nenbers. --
30 (1) For purposes of this section
31
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(a) "Dissenter" neans a nenber of alinmted liability

conpany who is a recordholder of the interests to which such

menber seeks relief as of the date fixed for the determ nati on

of nmenbers entitled to notice of a plan of nerger, who does

not vote such interests in favor of the plan of nerger, and

who exercises the right to dissent fromthe plan of nerger

when and in the manner required by this section

(b) "Fair value," with respect to a dissenter's

interests, neans the value of the interests in the limted

liability conpany that is a party to a plan of nmerger as of

the cl ose of business of the day prior to the effective date

of the nerger to which the di ssenter objects, excluding any

appreci ation or depreciation in anticipation of the nerger,

unl ess such excl usi on woul d be inequitable.

(2) Each nenber of a limted liability conpany that is

a party to a nmerger shall have the right to be paid the fair

val ue of such nmenber's interests as a dissenter only as

provided in this section.
(3) Not later than 20 days after the date on which the
notification required by s. 608.4381(3) is given to the

nmenbers, or if such notification is waived in witing by the

di ssenter, not later than 20 days after the date of such

witten waiver, the dissenter shall deliver to the |limted

liability conpany a witten demand for paynent to the

di ssenter of the fair value of the interests as to which the

di ssenter seeks relief that states the di ssenter's address,

the nunber and class, if any, of those interests, and, at the

el ection of the dissenter, the anount clained by the dissenter

as the fair value of the interests. The statenent of fair

mar ket val ue by the dissenter, if any, shall constitute an

offer by the dissenter to sell the interests to the linited
26
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liability conpany at such anpunt. A dissenter nmay di ssent as

to less than all the interests registered in the dissenter's

nane. |n such event, the dissenter's rights shall be

determned as if the interests as to which the dissenter has

di ssented and the dissenter's remaining interests were

registered in the nanes of different nenbers. |f the

interests as to which a dissenter seeks relief are represented

by certificates, the dissenter shall deposit such certificates

with the limted liability conpany sinmultaneously with the

delivery of the witten denmand for paynent. Upon receiving a

demand for paynent froma dissenter who is a recordhol der of

uncertificated interests, the limted liability conpany shal

nake an appropriate notation of the demand for paynent inits

records. The linmited liability conpany may restrict the

transfer of uncertificated interests fromthe date the

di ssenter's witten denand for paynent is delivered. A

written demand for paynent served on the limted liability

conpany in which the dissenter is a nmenber shall constitute

service on the surviving entity.

(4) The witten denmand for paynent required by

subsection (3) shall be deened to be delivered to the linited

liability conpany at the earliest of:

(a) The date such witten denand is received;

(b) Five days after the date such witten demand is

deposited in the United States namil addressed to the principa

busi ness office of the limted liability conpany, wth postage

t her eon prepai d;

(c) The date shown on the return receipt, if such

witten demand is sent by registered or certified mail, return

recei pt requested, and the receipt is signed by or on behalf

of the addressee; or

27
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(d) The date such witten denmand is given in

accordance with the provisions of the limted liability

conpany's articles of organization or regul ati ons.

(5) Unless the articles of organi zation or regul ations

of the limted liability conpany in which the dissenter is a

nenber provides a basis or nethod for determ ning and payi ng

the fair value of the interests as to which the dissenter

seeks relief, or unless the limted liability conpany or the

surviving entity and the di ssenter have agreed in witing as

to the fair value of the interests as to which the dissenter

seeks relief, the dissenter, the limted liability conpany, or

the surviving entity, within 90 days after the di ssenter

delivers the witten demand for paynent to the limted

liability conpany, may file an action in any court of

conpetent jurisdiction in the county in this state where the

regi stered office of the limted liability conpany is | ocated

or was | ocated when the plan of nerger was approved by its

nenbers, or in the county in this state in which the principa

office of the linmted liability conpany that issued the

interests is |located or was | ocated when the plan of nerger

was approved by its partners, requesting that the fair val ue

of the dissenter's interests be determ ned. The court shal

al so deterni ne whet her each dissenter that is a party to such

proceeding, as to whomthe limted liability conpany or the

surviving entity requests the court to nake such

determnation, is entitled to receive paynent of the fair

val ue for such dissenter's interests. Oher dissenters,

within the 90-day period after a dissenter delivers a witten

demand to the linited liability conpany, nmay join such

proceeding as plaintiffs or may be joined in any such

proceedi ng as defendants, and any two or nore such proceedings
28
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may be consolidated. |If the linmted liability conpany or

surviving entity commences such a proceeding, all dissenters,

whet her or not residents of this state, other than dissenters

who have agreed in witing with the linmted liability conpany

or the surviving entity as to the fair value of the interests

as to which such dissenters seek relief, shall be nade parties

to such action as an action against their interests. The

limted liability conpany or the surviving entity shall serve

a copy of the initial pleading in such proceedi ng upon each

di ssenter who is a party to such proceeding and who is a

resident of this state in the manner provided by |law for the

service of a sumons and conpl ai nt and upon each such

di ssenter who is not a resident of this state either by

regi stered or certified mail and publication or in such nmatter

as is permitted by law. The jurisdiction of the court in such

a proceeding shall be plenary and exclusive. Al dissenters

who are proper parties to the proceeding are entitled to

judgnent against the limted liability conpany or the

surviving entity for the anbunt of the fair value of their

interests as to which paynent is sought hereunder. The court

may, if the court so elects, appoint one or nobre persons as

apprai sers to receive evidence and reconmend a deci sion on the

guestion of fair value. The appraisers shall have such power

and authority as is specified in the order of their

appoi ntnent or an anmendnent thereof. The limted liability

conpany shall pay each di ssenter the anmount found to be due

such dissenter within 10 days after final deternination of the

proceedi ngs. Upon paynent of the judgnent, the dissenter

shal|l cease to have any interest in the interests as to which

payment is sought hereunder

29
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1 (6) The judgnent may, at the discretion of the court,
2]linclude a fair rate of interest, to be determ ned by the

3| court.

4 (7) The costs and expenses of any such proceedi ng

5] shall be determined by the court and shall be assessed agai nst
6|the limted liability conpany or the surviving entity, but al
7| or any part of such costs and expenses may be apporti oned and
8 | assessed as the court deens equitable against any or all of

9| the dissenters who are parties to the proceeding, to whomthe
10| linmted liability conpany or the surviving entity has nade an
11| offer to pay for the interests, if the court finds that the
12 | action of such dissenters in failing to accept such offer was
13| arbitrary, vexatious, or not in good faith. Such expenses

14 | shall include reasonabl e conpensation for, and reasonabl e

15 | expenses of, the appraisers, but shall exclude the fees and
16 | expenses of counsel for, and experts enpl oyed by, any party.
17| If the fair value of the interests, as deternined, materially
18 | exceeds the anount which the |limted liability conpany or the
19 | surviving entity offered to pay therefor, the court inits
20 | discretion may award to any dissenter who is a party to the
21 | proceedi ng such anount as the court deternines to be
22 | reasonabl e conpensation to any attorney or expert enpl oyed by
23| the dissenter in the proceedi ng.
24 (8) The right of a dissenter to receive fair value for
25| and the obligation to sell such interests as to which the
26 | di ssenter seeks relief, and the right of the limted liability
27 | conpany or the surviving entity to purchase such interests and
28 | the obligation to pay the fair value of such interests, shal
29 | termnate if:
30
31
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1 (a) The dissenter has not conplied with this section

2l unless the linted liability conpany or the surviving entity
3| waives, in witing, such nonconpliance;

4 (b) The linmted liability conpany abandons the nerger
5]or is finally enjoined or prevented fromcarrying out the

6 | nerger, or the nenbers rescind their adoption or approval of
7 | the nerger;

8 (c) The dissenter withdraws the demand, with the

9| consent of the linmted liability conpany or the surviving

10| entity; or

11 (d)1. The articles of organization or the regul ations
12 ) of the linmited liability conpany in which the dissenter was a
13 | nenber does not provide a basis or nethod for determning and
14 | paying the dissenter the fair value of the dissenter's

15| interests.

16 2. Thelimted liability conpany or the surviving

17 | entity and the di ssenter have not agreed upon the fair val ue
18 | of the dissenter's interests.

19 3. Neither the dissenter, the linmted liability
20 | conpany, nor the surviving entity has filed or is joined in a
21 | conpl ai nt under subsection (5) within the 90-day period
22 | provided in subsection (5).
23 (9) Unless otherwise provided in the articles of
24 | organi zation or the regulations of the linmted liability
25| conpany in which the dissenter was a nenber, after the date
26 | the dissenter delivers the witten denand for paynent in
27 | accordance with subsection (3) until either the termnation of
28 | the rights and obligations arising under subsection (3) or the
29 | purchase of the dissenter's interests by the limted liability
30 | conpany or the surviving entity, the dissenter shall be
3l | entitled only to paynent as provided in this section and shal
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not be entitled to any other rights accruing from such

interests, including voting or distribution rights. |If the

right to receive fair value is termnated other than by the

purchase of the dissenter's interests by the limted liability

conpany or the surviving entity, all rights of the dissenter

as a nenber of the linmted liability conpany shall be

reinstated effective as of the date the di ssenter delivered

the witten demand for paynent, including the right to receive

any intervening paynent or other distribution with respect to

the dissenter's interests in the linmted liability conpany,

or, if any such rights have expired or any such distribution

ot her than a cash paynent has been conpleted, in |lieu thereof

at the election of the surviving entity, the fair val ue

thereof in cash as deternm ned by the surviving entity as of

the tinme of such expiration or conpletion, but wthout

prej udi ce otherwise to any action or proceeding of the linted

liability conpany that nmay have been taken by the linited

liability conpany on or after the date the dissenter delivered

the witten demand for paynent.
(10) A nenber who is entitled under this section to
demand paynent for such nenber's interests shall not have any

right at lawor in equity to challenge the validity of any

nerger that creates such nenber's entitlenent to demand

payrment hereunder, or to have the nerger set aside or

resci nded, except with respect to conpliance with the

provisions of the limted liability conpany's articles of

organi zation or regulations or if the nmerger is unlawful or

fraudul ent with respect to such nenber

(11) Unless otherwise provided in the articles of

organi zation or the regulations of the linited liability

conpany in which the dissenter was a nenber, this section does
32
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1| not apply with respect to a plan of nerger if, as of the date
2| fixed for the deternination of nmenbers entitled to notice of a
3| plan of nerger:

4 (a) The interests of the linmted liability conpany

5| were held of record by not fewer than 500 nenbers; or

6 (b) The interests were registered on a nationa

7 | securities exchange or quoted on the National Association of

8| Securities Deal ers Automated Quotati on System

9 Section 5. Sections 620.201, 620.202, 620.203,

10 | 620. 204, and 620.205, Florida Statutes, are created to read:
11 620. 201 Merger of donestic |imted partnership.

12 (1) As used in this section and ss. 620.202-620. 205,

13 "ot her business entity" includes a corporation, a linited

14 | liability conpany, a business trust or association, a rea

15| estate investnent trust, a conmon law trust, an unincor porated
16 | busi ness, a general partnership or a limted partnership but
17 | excluding a donestic limted partnership, or any other entity
18 | that is fornmed pursuant to the requirenents of applicable | aw
19 (2) Unless otherwise provided in the partnership
20 | agreenent of a donestic limted partnership, pursuant to a
21| plan of nerger, a donestic linmted partnership may nerge with
22 | or into one or nore donestic limted partnershi ps or other
23 | business entities forned, organi zed, or incorporated under the
24 | laws of this state or any other state, the United States,
25| foreign country, or other foreign jurisdiction, if:
26 (a) Each donestic partnership that is a party to the
27 | nerger conplies with the applicable provisions of this chapter
28 | and conplies with the terns of its partnership agreenent.
29 (b) Each donestic linmted liability conpany that is a
30| party to the nerger conplies with the applicabl e provisions of
31| chapter 608.
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1 (c) Each donestic corporation that is a party to the

2| merger conplies with the applicable provisions of chapter 607.
3 (d) The nmerger is permitted by the laws of the state,

4 | country, or jurisdiction under which each other business

5| entity that is a party to the nerger is fornmed, organi zed, or
6 | i ncorporated, and each such other business entity conplies

7| with such laws in effecting the nerger.

8 (3) The plan of nerger shall set forth:

9 (a) The nane of each donestic linited partnership and
10| the nane and jurisdiction of formation, organi zation, or

11 | i ncorporation of each other business entity planning to nerge,
12 | and the nane of the surviving or resulting donestic linted

13 | partnership or other business entity into which each other

14 | donestic linmited partnership or other business entity plans to
15| nerge, which is hereinafter and in ss. 620.202-620. 205

16 | designated as the surviving entity.

17 (b) The terns and conditions of the nerger

18 (c) The manner and basis of converting the partnership
19 | interests of each donestic linited partnership that is a party
20| to the nerger and the partnership interests, interests,
21| shares, obligations, or other securities of each other
22 | business entity that is a party to the nerger into partnership
23| interests, interests, shares, obligations, or other securities
24 | of the surviving entity or any other donestic linited
25 | partnership or other business entity or, in whole or in part,
26 | into cash or other property, and the nmanner and basis of
27 | converting rights to acquire the partnership interests of each
28 | donestic limted partnership that is a party to the nerger and
29 | rights to acquire partnership interests, interests, shares,
30| obligations, or other securities of each other business entity
3l | that is a party to the nerger into rights to acquire

34
CODING:Words st+ieken are deletions; words underlined are additions.




Fl ori da House of Representatives - 1998 CS/ HB 1657
614-122-98

1| partnership interests, interests, shares, obligations, or

2| other securities of the surviving entity or any other donestic
3| limted partnership or other business entity or, in whole or
4] in part, into cash or other property.

5 (d) If a partnership is to be the surviving entity,

6 | the nanes and busi ness addresses of the general partners of

7| the surviving entity.

8 (e) If alimted liability conpany is to be the

9| surviving entity, and nmanagenent thereof is vested in one or
10 | nore managers, the nanes and busi ness addresses of such

11 | nanagers.

12 (f) Al statenents required to be set forth in the

13 | plan of nerger by the | aws under which each other business

14 | entity that is a party to nerger is forned, organi zed, or

15 | i ncor por at ed.

16 (4) The plan of nerger may set forth:

17 (a) |If a donestic linmted partnership is to be the

18 | surviving entity, any anendnents to, or a restatenent of, the
19 | certificate of linmted partnership or partnership agreenent of
20| the surviving entity, and such anendnents or restatenent shal
21| be effective on the effective date of the nerger
22 (b) The effective date of the nerger, which may be on
23| or after the date of filing the certificate of nerger
24 (c) A provision authorizing one or nore of the
25 | donestic limted partnerships that are parties to the nerger
26 | to abandon the proposed nerger pursuant to s. 620.202(7).
27 (d) A statenent of, or a statenent of the nethod of
28 | determining, the "fair value," as defined in s. 620.205(1)(b),
29 | of a partnership interest in any donestic linmited partnership
30| that is a party to the nerger
31 (e) Any other provisions relating to the nerger. --
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620. 202 Action on plan of nerger.--

(1) Unless otherwise provided in the partnership

agreenent of a donmestic limted partnership, the plan of

nerger shall be approved in witing by all of the genera

partners of a donestic linmted partnership that is a party to

the nmerger. Unless the partnership agreenent of a donestic

limted partnership requires a greater vote, the plan of

nerger shall al so be approved in witing by those linited

partners who own nore than a npjority of the then current

percentage or other interests in the profits of the donestic

limted partnership owned by all of the linited partners,

provided, unless the partnership agreenent of the donestic

limted partnership requires a greater vote, if there is nore

than one class or group of limted partners, the plan of

nerger shall be approved by those linmited partners who own

nore than a najority of the then current percentage or other

interests in the profits of the donestic limted partnership

owned by the limted partners in each class or group

(2) In addition to the approval required by subsection

(1):

(a) |If a donestic linmted partnership is to be the

surviving entity, no person shall, as a result of the nerger

continue to be or becone a general partner of the surviving

entity, unless such person specifically consents in witing to

continuing to be or to beconing, as the case nay be, a genera

partner of the surviving entity, and unless such witten

consent is obtained fromeach such person who, as a result of

the nmerger, would becone a general partner of the surviving

entity, such nmerger shall not becone effective under s.
620. 204.
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(b) |If a partnership other than a donestic linited

partnership is to be the surviving entity, no partner of a

donestic limted partnership that is a party to the nerger

shall, as a result of the nerger, becone a general partner of

the surviving entity unless such partner specifically consents

in witing to becoming a general partner of the surviving

entity, and unless such witten consent is obtained from each

person who, as a result of the nerger, would becone a genera

partner of the surviving entity, such nerger shall not becone

ef fective under s. 620.204. Any person providing such consent

in witing shall be deened to have voted in favor of the plan

of nmerger for purposes of s. 620. 205.

(3) Al partners of each donestic limted partnership

that is a party to the nmerger shall be given witten notice of

any neeting or other action with respect to the approval of a

pl an of nerger as provided in subsection (4), not fewer than

30 nor nore than 60 days bhefore the date of the neeting at

which the plan of nerger shall be submitted for approval by

the partners of such limted partnership. However, if the

plan of nerger is subnitted to the partners of the limted

partnership for their witten approval or other action wthout

a neeting, such notification shall be given to each partner

not fewer than 30 nor nore than 60 days before the effective

date of the nerger. Notw thstanding the foregoing, the

notification required by this subsection may be waived in

writing by the person or persons entitled to such

notification.

(4) The notification required by subsection (3) shal

be in witing and shall include:

(a) The date, tine, and place of the neeting, if any,

at which the plan of nerger shall be submitted for approval by
37
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the partners of the donestic limted partnership, or, if the

plan of nerger will be submitted for witten approval or hy

other action without a neeting, a statenent to that effect.

(b) A copy or sunmmary of the plan of nerger

(c) A clear and concise statenment that, if the plan of

nerger is effected, partners dissenting therefromnay be

entitled, if they conply with the provisions of s. 620.205

regarding the rights of dissenting partners, to be paid the

fair value of their partnership interests, which shall be

acconpani ed by a copy of s. 620. 205.

(d) A statenent of, or a statenent of the nethod of
determning, the "fair value," as defined in s. 620.205(1)(b),
of an interest inthe linited partnership as determi ned by the

general partners of the |limted partnership, which statenent

may consist of a reference to the applicabl e provisions of

such limted partnership's partnershi p agreenent that

determne the fair value of an interest in the limted

partnership for these purposes, and which shall constitute an

offer by the limted partnership to purchase at such fair

val ue any partnership interests of a "dissenter," as defined

ins. 620.205(1)(a), unless and until such a dissenter's right

to receive the fair value of the dissenter's interests in the

limted partnership are is termnated pursuant to s.
620. 205(8) .
(e) The date on which such notification was mail ed or

delivered to the partners.

(f) Any other information concerning the plan of

ner ger.
(5) The notification required by subsection (3) shal

be deened to be given at the earliest of:

(a) The date such notification is received;
38
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(b) Five days after the date such notification is

deposited in the United States namil addressed to the partner

at the partner's address as it appears in the books and

records of the linmited partnership, with postage thereon

pr epai d;
(c) The date shown on the return receipt, if sent hy

regi stered or certified mail, return recei pt requested, and

the receipt is signed by or on behalf of the addressee; or

(d) The date such notification is given in accordance

with the provisions of the limted partnership's partnership

agr eenent .
(6) A plan of nerger may provide for the manner, if

any, in which the plan of nerger nmay be anended at any tine

before the effective date of the nerger, except, after the

approval of the plan of nerger by the limted partners of a

donestic limted partnership that is a party to the nerger

the general partners of such donestic limted partnership

shall not be authorized to anend the plan of nerger to:

(a) Change the anount or kind of partnership

interests, interests, shares, obligations, other securities,

cash, rights, or any other property to be received by the

limted partners of such donestic linmited partnership in

exchange for or on conversion of their partnership interests;

(b) If the surviving entity is a partnership, change

any termof the partnership agreenent of the surviving entity,

except for changes that otherw se could be adopted by the

general partners of the surviving entity;

(c) |If the surviving entity is not a partnership,

change any termof the articles of incorporation or conparable

gover ni ng docunent of the surviving entity, except for changes
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1| that otherw se could be adopted by the board of directors or

2 | conparabl e representatives of the surviving entity; or

3 (d) Change any of the ternms and conditions of the plan
4] of nmerger if any such change, alone or in the aggregate, would
5| mterially and adversely affect the linited partners, or any

6| class or group of linmted partners, of such donestic linted

7 | partnership.

8

9] If an anendnent to a plan of nerger is nmade in accordance with
10 | such plan and articles of nmerger have been filed with the

11 | Departnent of State, anended articles of nerger executed by

12 | the general partners of each donestic linited partnership and
13 | other business entity that is a party to the nerger shall be
14| filed with the Departnent of State prior to the effective date
15| of the nerger.

16 (7) Unless the donestic linmted partnership's

17 | partnership agreenent or the plan of nerger provides

18 | ot herwi se, notwithstanding the prior approval of the plan of
19 | nerger by any donestic linited partnership that is a party to
20| the nerger and at any tine prior to the filing of articles of
21| nerger with the Departnent of State, the planned nerger nay be
22 | abandoned, subject to any contractual rights, by any such

23 | donestic limted partnership by the affirmative vote of all of
24 | its general partners, without further action by its linmted

25| partners, in accordance with the procedure set forth in the

26 | plan of nerger or if none is set forth, in the manner

27 | determ ned by the general partners of such donestic linted

28 | partnership.

29 620. 203 Articles of nerger.--

30 (1) After a plan of nerger is approved by each

31| donestic limted partnership and other business entity that is
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a party to the nmerger, the surviving entity shall deliver

articles of nerger to the Departnent of State for filing,

which articles shall be executed by the general partners of

each donestic linited partnership and by each other business

entity as required by applicable | aw, and which shall set
forth:
(a) The plan of nerger.

(b) A statenent that the plan of nerger was approved

by each donestic partnership that is a party to the nerger in

accordance with the applicable provisions of this chapter

and, if applicable, a statenent that the witten consent of

each person who, as a result of the nmerger, becones a genera

partner of the surviving entity has been obtai ned pursuant to
s. 620.202(2).
(c) A statenent that the plan of nerger was approved

by each donestic corporation that is a party to the nerger in

accordance with the applicabl e provisions of chapter 607.

(d) A statenent that the plan of nerger was approved

by each donestic linited liability conpany that is a party to

the nmerger in accordance with the applicabl e provisions of
chapt er 608.
(e) A statenent that the plan of nerger was approved

by each other business entity that is a party to the nerger

other than partnerships, linmted liability conpanies, and

corporations forned, organi zed, or incorporated under the | aws

of this state, in accordance with the applicable | aws of the

state, country, or jurisdiction under which such other

busi ness entity is forned, organi zed, or incorporated.

(f) The effective date of the nerger, which may be on

or after the date of filing the articles of nerger, provided,

if the articles of nerger do not provide for an effective date
41
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1| of the nerger, the effective date shall be the date on which

2| the articles of nerger are filed.

3 (g) |If the surviving entity is another business entity
4 | formed, organi zed, or incorporated under the | aws of any

5| state, country, or jurisdiction other than this state:

6 1. The address, including street and nunber, if any,

7] of its principal office under the laws of the state, country,
8| or jurisdiction in which it was fornmed, organi zed or

9 | i ncor por at ed.

10 2. A statenent that the surviving entity is deened to
11 | have appointed the Secretary of State as its agent for service
12 | of process in a proceeding to enforce any obligation or the

13 | rights of dissenting partners of each donestic limted

14 | partnership that is a party to the nerger

15 3. A statenent that the surviving entity has agreed to
16 | pronptly pay to the dissenting partners of each donestic

17| linmted partnership that is a party to the nerger the anmount,
18 if any, to which they are entitled under s. 620. 205.

19 (2) A copy of the articles of nerger, certified by the
20 | Departnent of State, may be filed in the office of the
21| official who is the recording officer of each county in this
22 | state in which real property of a party to the nerger other
23| than the surviving entity is situated.
24 (3) Articles of nerger shall act as a certificate of
25| cancellation for purposes of s. 620.113 for a donestic limted
26 | partnership that is a party to the nerger that is not the
27 | surviving entity and such partnership's certificate of limted
28 | partnership shall be cancel ed upon the effective date of the
29 | nerger.
30 620. 204 Effect of nerger. --
31 (1) When a nerger becones effective
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(a) Every donestic limted partnership and ot her

busi ness entity that is a party to the nerger nerges into the

surviving entity and the separate exi stence of every donestic

limted partnership and other business entity that is a party

to the nerger except the surviving entity ceases.

(b) The title to all real estate and other property,

or any interest therein, owned by each donestic linted

partnership and other business entity that is a party to the

nerger is vested in the surviving entity without reversion or

i mpai rnent and wi thout any requirenent to record any deed or

ot her conveyance.

(c) The surviving entity shall thereafter be

responsible and liable for all the liabilities and obligations

of each donestic linmted partnership and other business entity

that is a party to the nerger, including liabilities arising

out of the rights of dissenters with respect to such nerger

under applicable | aw

(d) Any claimexisting or action or proceedi ng pending

by or against any donestic linited partnership or other

busi ness entity that is a party to the nerger nay be continued

as if the nerger did not occur or the surviving entity may be

substituted in the proceeding for the donestic limted

partnership or other business entity which ceased existence.

(e) Neither the rights of creditors nor any liens upon

the property of any donestic limted partnership or other

busi ness entity shall be inpaired by such nerger

(f) |If a general partner of a partnership forned or

organi zed under the laws of this state or any other state,

country, or jurisdiction that is a party to the nerger is not

a general partner of the surviving entity, the forner genera

partner shall have no liability for obligations arising out of
43
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the rights of dissenters with respect to such nerger under

applicable law or for any obligation incurred after the

effective date of the nerger, except to the extent that a

fornmer creditor of the partnership in which the forner genera

partner was a general partner extends credit to the surviving

entity reasonably believing that the former general partner

continued as a general partner of the surviving entity.

(g) If a donestic linmted partnership is the surviving

entity, the certificate of linmted partnership and partnership

agreenent of such partnership in effect inmrediately prior to

the tinme the nerger becones effective shall be the certificate

of limted partnership and partnership agreenment of the

surviving entity, except as anended or restated to the extent

provided in the plan of nerger

(h) The partnership interests, interests, shares,

obligations, or other securities, and the rights to acquire

partnership i nterests, nenbership interests, shares,

obligations, or other securities, of each donestic limted

partnership and other business entity that is a party to the

nerger shall be converted into partnership interests,

interests, shares, obligations, or other securities, or rights

to such securities, of the surviving entity or any other

donestic limted partnership or other business entity or, in

whole or in part, into cash or other property as provided in

the plan of nerger, and the fornmer holders of partnership

interests, interests, shares, obligations, or other

securities, or rights to such securities, shall be entitled

only to the rights provided in the plan of nerger and to their

rights as dissenters, if any, under s. 620.205, ss.
607. 1301- 607. 1320, s. 608.4384, or other applicable | aw
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(2) Unless otherwise provided in the plan of nerger, a

nerger of a donestic linmted partnership, including a donestic

limted partnership that is not the surviving entity, shal

not require such donestic limted partnership towind up its

affairs under s. 620.159 or pay its liabilities and distribute
its assets under s. 620.162.
620. 205 Rights of dissenting partners.--

(1) For purposes of this section:

(a) "Dissenter" neans a partner of a donestic limted

partnership who is a recordhol der of the partnership interests

to which such partner seeks relief as of the date fixed for

the deternmination of partners entitled to notice of a plan of

nerger, who does not vote such interests in favor of the plan

of nmerger, and who exercises the right to dissent fromthe

pl an of nerger when and in the nanner required by this

secti on.
(b) "Fair value," with respect to a dissenter's

partnership interests, neans the val ue of the partnership

interests in the donestic limted partnership that is a party

to a plan of nerger as of the close of business of the day

prior to the effective date of the nerger to which the

di ssenter objects, excluding any appreciation or depreciation

in anticipation of the nerger, unless such exclusion would be

i nequi t abl e.

(2) Each partner of a donestic linmted partnership

that is a party to a nerger shall have the right to be paid

the fair val ue of such partner's partnership interests as a

di ssenter as provided in this section
(3) Not later than 20 days after the date on which the
notification required by s. 620.202(3) is given to the

partners, or if such notification was waived in witing by the
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di ssenter, not later than 20 days after the date of such

witten waiver, the dissenter shall deliver to the |limted

partnership a witten demand for paynent to the di ssenter of

the fair value of the interests as to which the dissenter

seeks relief that states the di ssenter's address, the nunber

and class, if any, of those interests, and, at the el ection of

the dissenter, the anount clained by the dissenter as the fair

value of the interests. The statenent of fair narket val ue by

the dissenter, if any, shall constitute an offer by the

di ssenter to sell the partnership interests to the limted

partnership for such anbunt. A dissenter nay dissent as to

|l ess than all the partnership interests registered in the

di ssenter's nane. |n such event, the dissenter's rights shal

be deternined as if the partnership interests as to which the

di ssenter has di ssented and the dissenter's renmining

partnership interests were registered in the nanes of

different partners. |f the interests as to which a dissenter

seeks relief are represented by certificates, the dissenter

shal | deposit such certificates with the linited partnership

si mul taneously with the delivery of the witten denmand for

payment. Upon receiving a denmand for paynent froma dissenter

who is a record holder of uncertificated interests, the

limted partnership shall nmake an appropriate notation of the

demand for paynent in its records. The linited partnership

may restrict the transfer of uncertificated interests fromthe

date the dissenter's witten denmand for paynent is delivered.

A witten demand for paynent served on the donestic limted

partnership in which the dissenter is a partner shal

constitute service on the surviving entity.
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(4) The witten denmand for paynent required by

subsection (3) shall be deened to be delivered to the linited

partnership at the earliest of:

(a) The date such witten denand is received;

(b) Five days after the date such witten demand is

deposited in the United States nail addressed to the principa

busi ness office of the linted partnership, with postage

t her eon prepai d;

(c) The date shown on the return receipt, if such

witten demand is sent by registered or certified mail, return

recei pt requested, and the receipt is signed by or on behalf

of the addressee; or

(d) The date such witten denand is given in

accordance with the provisions of the limted partnership's

partnershi p agreenent.

(5) Unless the partnership agreenent of the limted

partnership in which the dissenter is a partner provides a

basis or nethod for determ ning and paying the fair val ue of

the interests as to which the dissenter seeks relief, or

unless the linited partnership or the surviving entity and the

di ssenter have agreed in witing as to the fair value of the

interests as to which the dissenter seeks relief, the

di ssenter, the limted partnership, or the surviving entity,

within 90 days after the dissenter delivers the witten demand

for paynent to the limted partnership, may file an action in

any court of conpetent jurisdiction in the county in this

state where the registered office of the linited partnership

is located or was | ocated when the plan of nerger was approved

by its partners, or in the county in this state in which the

principal office of the limted partnership that issued the

partnership interests is |located or was | ocated when the plan
47

CODING:Words st+ieken are deletions; words underlined are additions.




Fl ori da House of Representatives - 1998 CS/ HB 1657
614-122-98

1| of nerger was approved by its partners, requesting a

2| determnation of the fair value of the dissenter's partnership
3| interests. The court shall also detern ne whether each

4| dissenter that is a party to such proceeding, as to whomthe
5|]limted partnership or the surviving entity requests the court
6 | to make such deternmination, is entitled to receive paynent of
7| the fair value for the dissenter's partnership interests.

8| Gher dissenters, within the 90-day period after a dissenter

9] delivers a witten denand to the partnership, may join such

10 | proceeding as plaintiffs or may be joined in any such

11 | proceedi ng as defendants, and any two or nore such proceedi ngs
12 | may be consolidated. |If the linted partnership or surviving
13 | entity commences such a proceeding, all dissenters, whether or
14 | not residents of this state, other than di ssenters who have

15 ) agreed in witing with the linited partnership or the

16 | surviving entity as to the fair value of the partnership

17 | interests as to which such di ssenters seek relief, shall be

18 | nade parties to such action as an action against their

19 | partnership interests. The linited partnership or the
20| surviving entity shall serve a copy of the initial pleading in
21 | such proceedi ng upon each dissenter who is a party to such
22 | proceeding and who is a resident of this state in the nmanner
23 | provided by law for the service of a sunmons and conpl ai nt and
24 | upon each such dissenter who is not a resident of this state
25| either by registered or certified mail and publication or in
26 | such manner as is pernmitted by law. The jurisdiction of the
27 | court in such a proceeding shall be plenary and excl usi ve.
28 | All dissenters who are proper parties to the proceeding are
29 | entitled to judgnent against the linited partnership or the
30| surviving entity for the anbunt of the fair value of their
31| partnership interests as to which paynent is sought hereunder
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The court may, if the court so elects, appoint one or nore

persons as appraisers to receive evidence and reconmend a

deci sion on the question of fair value. The appraisers shal

have such power and authority as is specified in the order of

their appointnent or an anendment thereof. The limted

partnership shall pay each dissenter the anount found to be

due such dissenter within 10 days after final deternination of

t he proceedi ngs. Upon paynent of the judgnent, the dissenter

shal|l cease to have any interest in the partnership interests

as to which paynment is sought hereunder

(6) The judgnent may, at the discretion of the court,

include a fair rate of interest, to be determ ned by the

court.
(7) The costs and expenses of any such proceedi ng

shall be deternmined by the court and shall be assessed agai nst

the limted partnership or the surviving entity. However, al

or any part of such costs and expenses nay be apportioned and

assessed as the court deens equitable against any or all of

the dissenters who are parties to the proceeding, to whomthe

limted partnership or the surviving entity has nade an offer

to pay for the partnership interests, if the court finds that

the action of such dissenters in failing to accept such offer

was arbitrary, vexatious, or not in good faith. Such expenses

shal | i nclude reasonabl e conpensati on for, and reasonabl e

expenses of, the appraisers, but shall exclude the fees and

expenses of counsel for, and experts enpl oyed by, any party.

If the fair value of the partnership interests, as determ ned,

materially exceeds the anbunt which the linited partnership or

the surviving entity offered to pay therefor, the court inits

di scretion may award to any dissenter who is a party to the

proceedi ng such anount as the court deternines to be
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1| reasonabl e conpensation to any attorney or expert enployed by

2| the dissenter in the proceeding.

3 (8) The right of a dissenter to receive fair value for

4] and the obligation to sell such partnership interests as to

5] which the dissenter seeks relief and the right of the donestic

6| limted partnership or the surviving entity to purchase such

7] interests and the obligation to pay the fair val ue of such

8| interests shall ternminate if:

9 (a) The dissenter has not conplied with this section
10| unless the linited partnership or the surviving entity waives
11 ] in witing such nonconpliance;

12 (b) The linmted partnershi p abandons the nerger or is
13| finally enjoined or prevented fromcarrying out the nerger, or
14 | the partners rescind their adoption or approval of the nerger
15 (c) The dissenter withdraws the demand, with the

16 | consent of the linmted partnership or the surviving entity; or
17 (d)1. The partnership agreenent of the donestic

18| linmted partnership in which the dissenter was a partner does
19 | not provide a basis or nethod for determ ning and paying the
20 | dissenter the fair value of the dissenter's partnership

21 | interests.

22 2. The limted partnership or the surviving entity and
23 | the di ssenter have not agreed upon the fair value of the

24 | dissenter's partnership interests.

25 3. Neither the dissenter, the linited partnership nor
26 | the surviving entity has filed or is joined in a conpl aint

27 | under subsection (5) within the 90-day period provided in that
28 | subsecti on.

29 (9) Unless otherwise provided in the partnership

30 | agreenent of the donestic limted partnership in which the

31| dissenter was a partner, after the date the dissenter delivers
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the witten demand for paynent in accordance with subsection

(3) until either the termnation of the rights and obligations

arising fromit or the purchase of the dissenter's partnership

interests by the linited partnership or the surviving entity,

the dissenter shall be entitled only to paynent as provided in

this section and shall not be entitled to any other rights

accruing fromsuch interests, including voting or distribution

rights. |f the right to receive fair value is term nated

ot her than by the purchase of the dissenter's partnership

interests by the linted partnership or the surviving entity,

all rights of the dissenter as a partner of the linmted

partnership shall be reinstated effective as of the date the

di ssenter delivered the witten demand for payment, incl uding

the right to receive any intervening paynent or other

distribution with respect to the dissenter's interests in the

limted partnership, or, if any such rights have expired or

any such distribution other than a cash paynent has been

conpleted, in lieu thereof at the election of the surviving

entity, the fair value thereof in cash as determ ned by the

surviving entity as of the tinme of such expiration or

conpl etion, but without prejudice otherwise to any action or

proceeding of the limted partnership that may have been taken

by the linmted partnership on or after the date the di ssenter

delivered the witten denand for paynent.

(10) A partner who is entitled under this section to

demand paynent for the partner's partnership interests shal

not have any right at law or in equity to chall enge the

validity of any nmerger that creates the partner's entitl enent

to denand paynent hereunder, or to have the nerger set aside

or rescinded, except with respect to conpliance with the

provisions of the limted partnership's partnership agreenent
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1| or if the nmerger is unlawful or fraudulent with respect to
2 | such partner.

3 (11) Unless otherwi se provided in the partnership

4 | agreenent of the donestic linmted partnership in which the
5] dissenter was a partner, this section does not apply with
6| respect to a plan of nerger if, as of the date fixed for the
7| determination of partners entitled to notice of a plan of
8 | merger:

9 (a) The partnership interests of the linted

10 | partnership were held of record by not fewer than 500

11| partners; or

12 (b) The partnership interests were registered on a
13 | national securities exchange or quoted on the Nationa

14 | Association of Securities Deal ers Automated Quotati on System
15 Section 6. This act shall take effect upon becoming a
16 | | aw

17

18

19
20
21
22
23
24
25
26
27
28
29
30
31
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