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Florida Senate - 1998 CS for SB 1704

By the Cormittee on Community Affairs and Senators Bronson
Silver, Hol zendorf, Meadows, Turner, Gutman, Harris and Myers

316- 1849-98

A bill to be entitled
An act relating to use of rights-of-way by
t el ecomuni cati ons conpani es; anendi ng s.
337.401, F.S.; limting taxes, fees, or charges
i mposed by nmunicipalities for use of
rights-of-way; limting | ocal governnent
authority to regulate certain matters within
the jurisdiction of the Florida Public Service
Conmi ssion or the Federal Conmunications
Conmi ssion; prohibiting requiring
t el ecomuni cati ons conpani es from obt ai ni ng
addi tional consent to use certain rights-of-way
under certain circunstances; providing
construction; providing application; providing
a definition; providing an effective date.

WHEREAS, the Legislature finds it necessary to clarify
the authority of |ocal governnental entities over the
operati ons of teleconmunications conpanies and their occupancy
of roads and rights-of-way, NON THEREFORE,

Be It Enacted by the Legislature of the State of Florida:

Section 1. Section 337.401, Florida Statutes, is
amended to read:

337.401 Use of right-of-way for utilities subject to
regul ation; pernmit; fees.--

(1) The departnent and | ocal governnental entities,
referred to in ss. 337.401-337.404 as the "authority," that
have jurisdiction and control of public roads or publicly
owned rail corridors are authorized to prescribe and enforce
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reasonabl e rules or regulations with reference to the placing
and nmi ntai ni ng al ong, across, or on any road or publicly
owned rail corridors under their respective jurisdictions any
el ectric transm ssion, telephone, or telegraph |ines; pole
lines; poles; railways; ditches; sewers; water, heat, or gas
mai ns; pipelines; fences; gasoline tanks and punps; or other
structures hereinafter referred to as the "utility."

(2) The authority nmay grant to any person who is a
resident of this state, or to any corporation which is
organi zed under the laws of this state or licensed to do
business within this state, the use of a right-of-way for the
utility in accordance with such rules or regulations as the
authority may adopt. No utility shall be installed, |ocated,
or relocated unless authorized by a witten pernmt issued by
the authority. The permt shall require the permtholder to
be responsi bl e for any danmage resulting fromthe issuance of
such permt. The authority may initiate injunctive
proceedi ngs as provided in s. 120.69 to enforce provisions of
this subsection or any rule or order issued or entered into
pur suant thereto.

(3) If any nunicipality munierpat—authort+ty requires
any tel econmuni cati ons tetephoene conpany to pay a fee or other

consideration as a condition for granting pernission to occupy
nmuni ci pal streets and rights-of-way for poles, wires, and
other fixtures, such fee or consideration may not exceed 1
percent of the gross receipts on recurring |local service
revenues for services provided within the corporate linits of
the rmunicipality by such tel ecommuni cati ons telephonre conpany.

I ncluded within such 1-percent maxi mum fee or consideration
are all taxes, licenses, fees, in-kind contributions accepted

pursuant to subsection (5),and other inpositions except ad
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val orem taxes and anounts for assessnents for special

benefits, such as sidewal ks, street pavings, and simlar

i mprovenents, and occupational |icense taxes |levied or inposed
by a municipality upon the tel econmuni cati ons tetephone

conpany. This subsection shall not inpair any franchise in
exi stence on July 1, 1985.

(4) A nmunicipality may by ordi nance enter into an
agreenent with any person providing tel ecormuni cati on services
defined in s. 203.012(7) as a condition for granting
perm ssion to occupy or use any city street, alley, viaduct,
el evat ed roadway, bridge, or other public way. The agreenent
shall permt the tel ecommuni cation service provider to
construct, operate, naintain, repair, rebuild, or replace a
tel ecommuni cations route within a nunicipal right-of-way. The
agreenent shall provide for a fee or other consideration
payabl e annual |y based on actual |inear feet of any cable,
fiber optic, or other pathway that nmakes physical use of the
nmuni ci pal right-of-way. 1In no event shall the fee or other
consi deration inposed pursuant to this subsection be | ess than
$500 per linear nmile of any cable, fiber optic, or other
pat hway t hat nmakes physical use of the nmunicipal right-of-way.
Any fee or other consideration inposed by this subsection in
excess of $500 shall be applied in a nondiscrimnatory manner
and shall not exceed the sum of:

(a) Costs directly related to the inconveni ence or
i mpai rnent solely caused by the disturbance of the mrunicipa
right-of-way; and

(b) The reasonabl e cost of the regulatory activity of
the rmunicipality.

(c) The proportionate share of cost of land for such
street, alley, or other public way attributable to utilization
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of the right-of-way by a tel ecommuni cation service provider.
Furthernore, no tel ecommuni cation service provider shall be
required to pay nore than one such fee or other consideration
annual ly for the construction, nmintenance, operation, repair,
rebuil ding, or replacenent of a parallel telecomrunications
route owned by it, or by a subsidiary under its direct
control, which makes use of the right-of-way of any
nmuni ci pality enacting an ordi nance pursuant to this
subsection. The fee or other consideration inposed pursuant
to this subsection shall not apply in any manner to any
t el ecomuni cati on service provider who provides
t el ecomuni cation services as defined in s. 203.012(3) for any
services provided by such service provider. Any agreenent
entered into pursuant to the authority of this subsection
prior to June 3, 1988, and the fees or fee schedule in effect
on that date shall remain in full force and effect until such
agreenent expires. Any ordi nance enacted pursuant to this
subsection prior to June 3, 1988, and the fees or fee schedul e
in effect on that date shall remain in full force and effect
unl ess the ordinance is repealed by the nmunicipality.
Not wi t hst andi ng t he | anguage contai ned herein a nunicipality
may reenact any ordi nance which has an automatic expiration
date provided the ordi nance does not increase the fees in
effect in said ordinance in violation of this section

(5) Except as expressly all owed or authorized by

general law, and except for the rights-of-way pernmit fees

subj ect to subsection (3), a nmunicipality may not levy on a

t el ecommuni cati ons conpany a tax, fee, or other charge for

operating as a tel ecommuni cati ons conpany within the

jurisdiction of the nmunicipality or that is in any way rel ated

to using roads or rights-of-way. A nunicipality may not all ow
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a tel ecommuni cations conpany to pay a fee or provide

conpensation in excess of the limts prescribed in this

section. A nunicipality may not require or solicit in-kind

conpensation in lieu of any fees inposed pursuant to this

section. Nothing in this subsection shall inpair any

ordi nance or agreenent in effect on the effective date of this

act that provides for or allows in kind conpensation by a

t el ecommuni cati ons conpany.

(6) A local governnental entity may not use its

authority over the placenent of facilities in its roads and

rights-of-way as a basis for asserting or exercising

regul atory control over a tel ecommuni cati ons conpany regarding

matters within the exclusive jurisdiction of the Florida

Publ i c Servi ce Conm ssion or the Federal Conmunications

Conmi ssion, including, but not linmted to, the operations,

systens, qualifications, services, service quality, service

territory, and prices of a tel ecommuni cati ons conpany.

(7) A telecommuni cati ons conpany, that has obtai ned

perm ssion to occupy the roads and rights-of-way of an

incorporated city or town or that is otherwise lawfully

occupyi ng the roads or rights-of-way of a nmunicipality on the

effective date of this act, shall not be required to obtain

addi ti onal consent to continue such |awful occupation of those

roads or rights-of-way, however, nothing in this subsection

shall be interpreted to linmt the power of a nunicipality to

i npose a fee or adopt or enforce reasonable rules or

regul ations as provided in this section

(8) Except as expressly provided in this section, this

section does not nodify the authority of |ocal governnental

entities to levy the tax authorized in s. 166.231 or the

duties of tel ecomruni cati ons conpani es under ss.
5
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1| 337.402-337.404. This section does not apply to building

2| pernits, pole attachnents, or private roads, private

3 | easenents, and private rights-of-way. EXxcept as expressly

4| provided in this section, this section does not linmt or

5 | expand what ever powers counties nay have relating to roads and

6 | rights-of-way.

7 (9) As used in this section, "tel econmunications

8 | conpany" has the sane neaning as defined in s. 364.02.

9 Section 2. This act shall take effect upon becoming a

10 | I aw

11

12 STATEMENT OF SUBSTANTI AL CHANGES CONTAI NED I N

13 OMinate Bril 1708

14

15| Revises | egislative findings.

16 | Arends existing s. 337.401, F.S., rather than creating a new
section of the Florida Statutes.

7 Ref erences the existing definition of "telecomunications,"

18 | which excludes cable providers, and clarifies that the one
percent limtation applies to all telecomunications providers

19 | and nust include all in-kind contributions.
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