Fl ori da House of Representatives - 1997 HB 1933

By the Cormittee on Financial Services and Representatives
Safl ey, Maygarden, Sanderson, Bainter, Lawson, Lippnman
Ef f man, RaySon, Ball and Dennis

1 A bill to be entitled

2 An act relating to insurance sol vency; anending
3 S. 624.4621, F.S.; requiring self-insurance

4 funds to naintain a positive surplus to

5 policyhol ders; anending s. 624.468, F.S.

6 requiring self-insurance funds to maintain a

7 positive surplus to policyhol ders; anendi ng s.
8 624.470, F.S.; establishing standards for the
9 use of future investnent income as an asset for
10 sel f-insurance funds; anending s. 624.476,

11 F.S.; providing that the Departnent of

12 | nsurance may be appoi nted receiver for a

13 sel f-insurance fund under certain

14 ci rcunstances; authorizing the admnistrative
15 supervi sion of a self-insurance fund under

16 certain conditions; creating s. 624.477, F.S.
17 requiring the Departnent of |nsurance to

18 supervi se, as receiver, the liquidation

19 rehabilitation, reorganization, conservation
20 or dissolution of self-insurance funds;
21 anending s. 624.488, F.S.; applying provisions
22 of the Florida Insurance Code relating to
23 rehabilitation and |Iiquidation of an insurer to
24 sel f-insurance funds; applying provisions
25 relating to insurer assets, liabilities, and
26 deposits to self-insurance funds; applying a
27 provision relating to assessable nutual insurer
28 annual reports to self-insurance funds;
29 anmending s. 628.6014, F.S.; establishing
30 standards for the use of future investnent
31 i ncome as an asset for assessabl e nutua
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1 i nsurers; anmending s. 631.021, F.S.; providing
2 for delinquency proceedi ngs, venue, renedies,
3 and appeal s; anending s. 631.182, F.S.

4 providing for clains reports and procedures;

5 anending s. 631.331, F.S.; providing for

6 notice, paynent, and collection procedure;

7 anending s. 631.391, F.S.; providing for

8 revocation of insurance-related |icenses under
9 certain conditions; anmending s. 631.52, F.S.
10 provi di ng scope of direct insurance; anending
11 s. 631.54, F.S.; providing definitions;

12 anending s. 631.55, F.S.; providing for

13 creation of the association; anending s.

14 631.57, F.S.; providing for powers and duties
15 of the association; creating ss. 631.901

16 631. 902, 631.903, 631.904, 631.911, 631.912,
17 631.913, 631.914, 631.916, 631.917, 631.918,
18 631.919, 631.921, 631.922, 631.923, 631.924,
19 631. 926, and 631.927, F.S.; creating the

20 "Fl orida Wrkers' Conpensation |nsurance

21 Quaranty Association Act"; providi ng purposes;
22 provi di ng construction; providing definitions;
23 creating the Florida Wrkers' Conpensation

24 | nsurance Quaranty Associ ation, |ncorporated
25 by merging the Florida Self-Insurance Fund

26 Quaranty Associ ation and the workers

27 conpensati on insurance account; providing for
28 ef fect of the nerger; providing requirenents;
29 providing for a board of directors; providing
30 powers and duties of the corporation

31 aut hori zing the board to |l evy assessnents for
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1 certain purposes; providing procedures;

2 providing requirenents and linitations;

3 aut hori zing the board to levy a surcharge for
4 certain purposes; providing procedures;

5 providing requirenents and linitations;

6 requiring the board to prepare a plan of

7 operation; providing requirenents; providing
8 powers of the board to prevent insolvencies and
9 i mpai rnents; providing for exam nation of

10 certain insurers by the departnent for certain
11 pur poses; providing inmmunity fromliability;
12 speci fying prohibited adverti senent of

13 solicitation; providing powers of the

14 Departnent of |nsurance; providing for

15 liability of nmenbers of inpaired self-insurance
16 funds; providing for effect of paid clains;

17 provi di ng requi renents; providing procedures;
18 providing for staying certain proceedi ngs;

19 providing for setting aside certain judgnents,
20 orders, decisions, verdicts, or findings under
21 certain circunstances; providing for

22 nonapplication of certain attorney's fees

23 provi sions under certain circunstances;

24 providing for assunption of liability by the
25 corporation of certain paynents; anending s.
26 631.996, F.S.; creating the Florida Wrkers
27 Conpensation | nsurance Guaranty Fund Account;
28 creating s. 631.929, F.S.; providing for

29 el ection of renedies by injured workers;

30 provi di ng procedures; providing requirenents;
31 anending s. 631.997, F.S.; providing for
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1 reports and recomendati ons of the board;

2 anending s. 631.998, F.S.; providing for

3 confidentiality of negotiations between an

4 insurer and the corporation; providing a public

5 neetings and public records exenption

6 repealing ss. 631.90, 631.905, 631.91, 631.915,

7 631.92, 631.925, 631.93, 631.935, 631.94,

8 631. 945, 631.95, 631.955, 631.96, 631.965,

9 631.97, 631.975, 631.98, 631.985, 631.99, and

10 631.995, F.S., relating to the Florida

11 Sel f-I nsurance Fund Guaranty Associ ation

12 providing an effective date.

13

14 | Be It Enacted by the Legislature of the State of Florida:

15

16 Section 1. Subsection (10) is added to section

17 | 624. 4621, Florida Statutes, to read:

18 624. 4621 Goup self-insurance funds. --

19 (10) Any self-insurance fund which holds a certificate
20| of authority on or after January 1, 1998, shall nmintain

21| surplus to policyholders in a positive amunt.

22 Section 2. Subsection (7) of section 624.468, Florida
23| Statutes, is anended to read:

24 624. 468 Continuing requirenents for certificate of

25| authority.--After issuance of its initial certificate of

26 | authority a conmercial self-insurance fund shall thereafter
27 | neet the following requirenents as a condition of mmintaining
28 | its certificate of authority:

29 (7) Any self-insurance fund which holds a certificate
30| of authority on or after January 1, 1998, shall nmintain

31| surplus to policyholders in a positive anount. Maintenrance—of

4
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Section 3. Subsection (1) of section 624.470, Florida
Statutes, is anended to read:

624. 470 Annual reports. --

(1) (a) Every eommereial sel f-insurance fund shall
annually within 3 nonths of the end of the fiscal year, file a

financial statenment of the fund, including its bal ance sheet
and a statenent of operations for the preceding year, verified
by the oath of a nenber of the board of trustees or by an

admi ni strative executive appointed by the board. An entry for

future investnent incone, reported after January 1, 1998, nmmy

only be reflected as an aggregate wite-in asset on the

bal ance sheet of the annual and quarterly financi al

st at enent s. Future i nvestnent incone shall be cal cul ated as

the sumof the admitted asset value of Line 1 (Bonds) plus the

adm tted asset value of Line 6 (Cash and Short-Term

I nvestnents) as reported on page 2 in the annual or quarterly

financial statenent, tinmes the 3-year treasury note yield as

of the date of the financial statenent, tines 3.

(b) For financial statenents filed after January 1,

1998, future investnent inconme nay only be reported as an

admtted asset by an Assessable Miutual or Self-Insurance Fund

which reported future investnent inconme in financial

statenents filed with the departnent prior to Decenber 31
1997.

5
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1 Section 4. Section 624.476, Florida Statutes, is

2 | anended to read:

3 624.476 |Inpaired self-insurance funds. --

4 (1) |If the assets of a self-insurance fund are at any
5|tinme insufficient to conply with the requirenents of law or to
6| discharge its liabilities, other than any liability on account
7| of funds contributed by the trustees or others, and to neet

8| the required conditions of financial soundness, or if a

9 | judgnent against the fund has remmi ned unsatisfied for 30

10 | days, its trustees shall forthwith nake up the deficiency or
11| I evy an assessnent upon the nenbers for the anpbunt needed to
12 | make up the deficiency, but subject to the limtation set

13| forth in the trust agreenent or the policy.

14 (2) If any fund | evies an assessnent pursuant to

15| subsection (1), the departnent nay elect to require the fund
16 | to consent to administrative supervision under part VI of

17 | chapter 624.

18 (3)t2)y If the trustees fail to nmake an assessment as

19 | required by subsection (1), the departnent shall order the

20| trustees to do so. |If the deficiency is not sufficiently nade
21 | up within 60 days after the date of the order, the fund shal
22 | be deened insolvent and grounds shall exist to proceed agai nst
23| the fund as provided for in part | of chapter 631

24 (4) Notwithstanding the requirenent of the fund to

25 | make an assessnent pursuant to subsection (1) or subsection
26 |(3), the departnent nmay at any tinme request to be appointed

27 | receiver for purposes of rehabilitation or liquidation if it
28| is able to denonstrate that any grounds for rehabilitation or
29 | liquidation exist pursuant to s. 631.051 or s. 631.061

30 3)—Subject—to—this—sectionm—anyrehabittation-

31 | Hguidati-on—econservatiom—or—di-ssotution—of—a——set—nsurance
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Section 5. Section 624.477, Florida Statutes, is
created to read
624. 477 Liquidation, rehabilitation, reorganization

and conservation.--Any rehabilitation, |liquidation

conservation, or dissolution of a self-insurance fund shall be

conduct ed under the supervision of the departnent, which shal

have all power with respect thereto granted to the fund under

part | of chapter 631 governing the rehabilitation

| iquidation, conservation, or dissolution of insurers and

including all grounds for the appointnent of a receiver
contained in ss. 631.051 and 631.061

Section 6. Section 624.488, Florida Statutes, is
amended to read:

624.488 Applicability of related laws.--1n addition to
ot her provisions of the code cited in ss. 624. 460-624. 488:

(1) Sections 624.155, 624.308, 624.414, 624.415, and
624.416(4); ss. 624.418-624.4211, except s. 624.418(2)(f); and
s. 624.501;

(2) Parts |,Part 11, and IIl of chapter 625;

(3) Applicable sections of part VI of chapter 626; s.
626.9541(1) (a), (b), (c), (d), (e), (f), (h), (i), (i), (k),

(), (m, (n), (o), (aq), (u), (W, and (x); and ss.
626. 9561- 626. 9641;

(4) Sections 627.291, 627.413, 627.4132, 627.416,
627.418, 627.420, 627.421, 627.425, 627.426, 627.4265,

7
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1| 627.427, 627.428, 627.702, and 627.706; part Xl of chapter
2| 627; ss. 627.912, 627.913, and 627.918; and
3 (5) Subsection Seetioen 628.361(2) and s. 628. 6014;
4 | and;-
5 (6) Parts | and V of chapter 631
6
7| apply to self-insurance funds. Only those sections of the code
8 | that are expressly and specifically cited in ss.
9| 624. 460- 624. 489624488 apply to self-insurance funds.
10 Section 7. Section 628.6014, Florida Statutes, is
11 | anended to read:
12 628. 6014 Annual reports.--
13 (1) An assessable nmutual shall file a financial
14 | statenent within 90 days of the end of its accounting year
15| The requirenents of s. 624.470 shall apply, except an entry
16 | for future investnent inconme, reported after January 1, 1998,
17 | may only en—tesses—and—atHocatedtoss—adiustrent—expense
18 | reserves—and—una-ocatedtoss—adiustrent—expense—+eserves
19 | shalt+ be reflected as an aggregate wite-in asset on the
20 | bal ance sheet of the annual and quarterly financial statenents
21 |<&>staterent—for—assets—and—poHeyhotder—surptus. Future
22 | investnent incone shall be calculated as the sum of the
23 | adnmitted asset value of Line 1 (Bonds) plus the adnitted asset
24 | value of Line 6 (Cash and Short-Term | nvestnents) as reported
25| on page 2 in the annual or quarterly financial statenent,
26 | tines the 3-year treasury note yield as of the date of the
27 | financial statenent, tines 3.foelHHoews—
28
29 A—+B+C—Db—where
30
31 = ;
8
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(2) For financial statenents filed after January 1,

1998, future investnent income nay only be reported as an

adm tted asset by an assessabl e nutual which reported future

i nvestnent inconme in financial statenents filed with the
departnment prior to Decenber 31, 1996.

Section 8. Subsection (3) of section 631.021, Florida
Statutes, is anended to read:

631.021 Jurisdiction of delinquency proceedi ng; venue;
change of venue; exclusiveness of renedy; appeal.--

(3) A delinquency proceedi ng pursuant to this chapter
constitutes the sole and excl usive nethod of I|iquidating,
rehabilitating, reorganizing, or conserving an insurer. No
court shall entertain a petition for the comrencenent of such
a proceeding unless the petition has been filed in the nane of
the state on the relation of the departnent. The Florida
| nsurance Quaranty Association, |ncorporated, the Florida
Wor kers' Conpensation | nsurance Guaranty Associ ation

I ncorporated,and the Florida Life and Health Guaranty

Associ ation, Incorporated, shall be given reasonable witten
notice by the departnent of all hearings which pertain to an
adj udi cation of insolvency of a nenber insurer.

Section 9. Subsection (2) of section 631.182, Florida
Statutes, is anended to read:

631. 182 Receiver clains report and clai mants
obj ecti ons procedure. --

(2) At the hearing, any interested person is entitled
to appear. The hearing shall not be de novo but shall be
limted to the record as described in s. 631.181(2).;—and The

9
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court shall enter an order allowing, allowing in part, or
disallowing the claim Any such order is deened to be an
appeal abl e order. In the interests of judicial econony, the

court nmmy appoint a special nmaster to resolve objections or to

performany particul ar service required by the court. This

subsection shall apply to receivership proceedi ngs conmenci ng

prior to, or subsequent to, July 1, 1997.

Section 10. Paragraph (b) of subsection (4) of section
631.331, Florida Statutes, is anended to read:

631.331 Assessnment prinma facie correct; notice;
payment; proceeding to collect.--

(4) If the subscriber or nmenber after due service of a
copy of the order and petition referred to in subsection (3)
is made upon him

(b) Appears in the manner and formrequired by lawin
response to the order, the court shall hear and determ ne the
matter and enter a judgnent in accordance with its decision
In the interests of judicial econony, the court nmay appoint a

speci al nmaster to resolve objections or to perform any

particul ar service required by the court. This paragraph shal

apply to receivership proceedi hgs comencing prior to, or

subsequent to, July 1, 1997.

Section 11. Subsection (5) is added to section
631.391, Florida Statutes, to read

631.391 Cooperation of officers and enpl oyees. --

(5) Refusal by any person referred to in subsection

(1) to provide records upon the request of the departnent is

grounds for revocation of any insurance-related |icense,

including, but not linmted to, agent and third-party

adm ni strator |icenses.

10
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1 Section 12. Subsections (14) and (15) of section

2] 631.52, Florida Statutes, are renunbered as subsections (15)

3| and (16), respectively, and new subsection (14) is added to

4| said section, to read:

5 631.52 Scope.--This part shall apply to all kinds of

6 | direct insurance, except:

7 (14) Workers' conpensation

8 Section 13. Subsection (1) of section 631.54, Florida
9| Statutes, is anended to read:

10 631.54 Definitions.--As used in this part:

11 (1) "Account" neans any one of the three foeu+ accounts
12 | created by s. 631.55.

13 Section 14. Subsection (2) of section 631.55, Florida
14 | Statutes, is anended to read:

15 631.55 Creation of the association.--

16 (2) For the purposes of administration and assessnent,
17 | the association shall be divided into three four separate

18 | account s:

19 ta—The—workers—econpensation—insurance—acecotunt—which
20 | inetudes—excess—workers—conpensation—+nsurance

21 (a)ftb)y The auto liability account;

22 (b) te) The auto physical damage account; and

23 (c) td)y The account for all other insurance to which

24 | this part applies.

25 Section 15. Paragraph (a) of subsection (1) of section
26| 631.57, Florida Statutes, is anended to read:

27 631.57 Powers and duties of the association.--

28 (1) The association shall

29 (a)l. Be obligated to the extent of the covered clains
30 | existing:

31

11
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a. Prior to adjudication of insolvency and arising
within 30 days after the determ nation of insolvency;

b. Before the policy expiration date if |ess than 30
days after the deternination; or

c. Before the insured replaces the policy or causes
its cancellation, if he does so within 30 days of the
det ermi nati on.

2. The obligation under subparagraph 1. shall include
only that anount of each covered claimwhich is in excess of
$100 and is | ess than $300, 000, except that:

a—Fthe—assotciatton—shatt—pay—the—fuH—amrpunt—of—any
coveret—ctat-martsing—out—of—a—workers—conpensation—poH—ey-—

b— with respect to policies covering condom ni um
associ ati ons or honeowners' associ ati ons, whi ch associ ati ons
have a responsibility to provide insurance coverage on
residential units within the association, the obligation shal
i nclude that anount of each covered property insurance claim
which is | ess than $100,000 multiplied by the nunber of
condom niumunits or other residential units; however, as to
honeowners' associ ations, this sub-subparagraph applies only
to clains for damage or loss to residential units and
structures attached to residential units.

3. In no event shall the association be obligated to a
policyhol der or claimant in an anount in excess of the
obligation of the insolvent insurer under the policy from
whi ch the claimarises.

The foregoing notwi thstandi ng, the association shall have no

obligation to pay covered clains to be paid fromthe proceeds

of bonds issued under s. 166.111(2). However, the association

shal | cause assessnents to be nade under paragraph (3)(e) for
12
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such covered claims, and such assessnents shall be assigned
and pl edged under paragraph (3)(e) to or on behalf of the

i ssuer of such bonds for the benefit of the holders of such
bonds. The associ ation shall admi nister any such covered
clains and present valid covered clains for paynent in
accordance with the provisions of the assistance programin
connection w th which such bonds have been issued.

(b) Be deened the insurer to the extent of its
obligation on the covered clains, and, to such extent, shal
have all rights, duties, and obligations of the insolvent
insurer as if the insurer had not becone insolvent. In no
event shall the association be liable for any penalties or
i nterest.

Section 16. Sections 631.901, 631.902, 631.903,
631.904, 631.911, 631.912, 631.913, 631.914, 631.916, 631.917,
631.918, 631.919, 631.921, 631.922, 631.923, 631.924, 631.926,
and 631.927, Florida Statutes, are created to read:

631.901 Title.--This part may be cited as the "Florida
Wor kers' Conpensation | nsurance Guaranty Association Act."”

631. 902 Purposes.--The purposes of this part are to:

(1) Create a not-for-profit Florida Wrkers

Conpensation | nsurance Quaranty Association, Incorporated, to

provide a nechanismfor the paynent of covered cl ai ms under

chapter 440 to avoid excessive delay in paynent and to avoid

financial loss to claimants because of the insolvency of a

nmenber insurer.

(2) Assist in the detection and prevention of insurer

i nsol venci es.

(3) Allocate the cost of such protection anobng the

i nsurers.

13
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1 (4) Provide for the pronpt paynent by the corporation

2| of workers' conpensation clains incurred by insol vent

3| insurers.

4 631.903 Construction.--The statutes controlling the

5| corporation shall be construed liberally to achieve the

6 | purposes stated in s. 631.902. The corporation shall perform
7]its functions under a plan of operation established by its

8 | board of directors and approved by the departnent.

9 631.904 Definitions.--As used in this part, the term
10 (1) "Corporation" neans the Florida Wrkers

11 | Conpensation | nsurance Quaranty Associ ation, |ncorporated.

12 (2) "Covered claimt neans an unpaid claim including a
13| claimfor return of unearned preniuns, which arises out of, is
14 | within the coverage of, and is not in excess of the applicable
15| lints of, an insurance policy to which this part applies,

16 | which policy was issued by an insurer and which claimis nade
17 | on behalf of a claimant or insured who was a resident of this
18 | state at the tine of the injury. The termdoes not include any
19 | anount due any reinsurer, insurer, insurance pool, or

20 | underwriting association, as subrogation recoveries or

21 | otherwi se. Menber insurers have no right of subrogation

22 | against the insured of any insolvent insurer

23 (3) "Departnent" neans the Departnent of |nsurance.

24 (4) "lInsolvency" neans that condition in which all of
25| the assets of the insurer, if made i medi ately avail abl e,

26 | would not be sufficient to discharge all of its liabilities or
27 | that condition in which the insurer is unable to pay its debts
28 | as they becone due in the usual course of business. Wen the
29 | context of any provision of this part so indicates, insolvency
30| al so includes inpairnent of surplus or inpairnent of capital
31

14
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(5) "lInsolvent insurer" neans an insurer that was

aut hori zed to transact insurance in this state, either at the

time the policy was i ssued or when the insured event occurred,

and agai nst which an order of liquidation with a finding of

i nsol vency has been entered by a court of conpetent

jurisdiction if such order has becone final by the exhaustion

of appellate review

(6) "lnsurer" nmeans an insurance carrier or

sel f-insurance fund aut horized to insure under chapter 440.

(7) "Self-insurance fund" neans a group self-insurance

fund authori zed under s. 624.4621, a commercial self-insurance

fund witing workers' conpensation insurance authorized under

S. 624.462, or an assessable rnmutual insurer authorized under
s. 628.6011.

631.911 Creation of the Florida Wrkers' Conpensation
I nsurance Quaranty Associ ation, |ncorporated; nerger; effect

of nerger.--

(1)(a) The Florida Sel f-1lnsurance Fund Guaranty

Associ ation established in part V of chapter 631 and the

wor kers' conpensation i nsurance account, which includes excess

wor kers' conpensation insurance, established in s.

631.55(2)(a) are hereby nerged to create a new nonprofit

corporation to be known as the "Fl orida Wrkers' Conpensation

| nsurance Quaranty Association, |ncorporated."”

(b) As aresult of the nerger

1. The Florida Sel f-1Insurance Fund Guaranty

Associ ation and the workers' conpensation insurance account

within the Florida I nsurance Quaranty Association cease to

exi st.

15
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2. Titleto all real estate and other property, or any

interest therein, owned by each party to the nerger is vested

in the new corporation without reversion or inpairnent.

3. The new corporation shall be responsible and |iable

for all the liabilities and obligations of each party to the

ner ger.
4. Any claimexisting or action or proceedi ng pending

by or against any party to the nerger nmay be continued as if

the nmerger did not occur or the new corporation may be

substituted in the proceeding for the corporation or account

whi ch ceased exi stence.

5. Neither the rights of creditors nor any |liens upon

the property of any party to the nerger shall be inpaired by

such nerger.

6. CQutstanding assessnents levied by the Florida

Sel f-Insurance Guaranty Association or the Florida | nsurance

Quaranty Associ ation on behalf of the workers' conpensation

i nsurance account remain in full force and effect and shall be

pai d when due.

(2) Al insurers nust be nenbers of the corporation as

a condition of their authority to offer workers' conpensation

coverage in this state. An insurer nust reinburse the

corporation for all funds advanced to the insurer and al

cl ai m paynents the insurer nmakes on the insured's behalf if

the insurer, having been placed in rehabilitation

receivership, is subsequently rehabilitated.

(3) The corporation shall performits functions under

a plan of operation and shall exercise its powers through a

board of directors. Upon adoption of a plan of operation for

the corporation, the board shall establish and nanage the

Fl ori da Wrkers' Conpensation |Insurance account.
16
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(4) The corporation has all powers granted or all owed

to not-for-profit corporations under chapter 617, in addition

to other powers granted in this section
631.912 Board of directors.--
(1) The board of directors of the corporation shal

consi st of 11 persons, one of whomis the | nsurance Consuner

Advocat e appoi nted under s. 627.0613 and one of whomis

desi gnated by the I nsurance Conmi ssioner. The departnent

shal | appoint to the board seven persons selected by private

carriers fromanong the 20 workers' conpensation insurers with

the |l argest anpbunt of net direct witten prem um as deterni ned

by the departnent, and two persons selected by the

sel f-insurance funds. At least two of the private carriers

shall be foreign carriers authorized to do business in this

state. The board shall elect a chairperson fromanong its

nenbers. The conmi ssi oner nmay renove any board nenber for

cause. Each board nenber shall serve for a 4-year term and

may be reappointed, except that four nenbers of the initial

board shall have 2-year terns so as to stagger the periods of

service. A vacancy on the board shall be filled for the

renmai ning period of the termin the sane manner by which the

ori gi nal appoi nt nrent was nmade.
(2) Menbers of the board may be rei nbursed fromthe
assets of the corporation for actual and reasonabl e

out - of - pocket expenses incurred by them as nenbers of the

board of directors, however, nenbers of the board nmay not

ot herwi se be conpensated by the corporation for their

servi ces.
(3) Effective upon this act beconing a |law, the

persons on the board of directors created pursuant to s.

627.311(4)(a) who evidence a willingness to serve in witing,
17
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shall serve as an interimboard of directors of the

corporation until the initial board of directors has been

appoi nted for the corporation in accordance with the

provi sions of subsection (1). The interimboard of directors

shall serve for a period not to exceed 6 nonths. The initial

neeting shall be called by the conmi ssioner within 30 days

after this act becones a |law. The interimboard of directors

shal | establish a process for the selection of persons to

serve on the board of the Florida Wrkers' Conpensation

| nsurance Quaranty Association in accordance with the terns of

subsection (1). The board of directors shall adopt an interim

pl an of operation to expedite the initial paynent of benefits

to injured workers. The board shall submit the interimplan

to the conmissioner, who shall approve or disapprove the plan

within 30 days after receipt.

631.913 Powers and duties of the corporation.--

(1) The corporation is obligated to the extent of the

full ampunt of the covered cl ai ns:

(a) Existing before the adjudication of insolvency and

arising within 30 days after the determ nation of insolvency;

(b) Existing before the policy expiration date if |ess

than 30 days after the deternination of insolvency; or

(c) Existing before the insured replaces the policy or

causes its cancellation, if the insured does so within 30 days

after the determ nation of insolvency.

The corporation is not obligated to a policyhol der or clai mant

in an anount in excess of the obligation of the insolvent

i nsurer under the policy fromwhich the claimarises.

(2) The corporation is considered to be the insurer to

the extent of its obligation on the covered clainms, and, to
18
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such extent, has all rights, duties, and obligations of the

i nsol vent insurer as if the insurer had not becone insolvent.

The corporation is not liable for any penalties or interest.

(3) The corporation nmay:

(a) Enploy or retain such persons as are necessary to

handl e cl ai ns and performother duties of the corporation.

(b) Borrow funds necessary to effect the purposes of

this part in accordance with the plan of operation

(c) Sue or be sued. Service of process in such | ega

actions nust be nade upon the person registered with the

departnent as agent for the recei pt of service of process.

(d) Enter into such contracts as are necessary to

carry out the purpose of this part.

(4) The corporation may assi st and advi se the

departnent, when appropriate, concerning rehabilitation

payrment of clains, continuance of coverage, or the perfornmance

of other contractual obligations of any inpaired or insolvent

insurer. The corporation may al so assi st and advi se

departnents of insurance of other states; other guaranty

associ ations; and conservators, rehabilitators, and receivers

appoi nted or acting in regard to any nenber insured wherever

| ocated, for the purpose of devel opi ng plans to coordi nate

protection of policyholders. Costs of such activities may be

charged against the Florida Wrkers' Conpensation |nsurance

Quaranty Associ ation Account at the discretion of the board of

directors, notw thstanding any other provision of this act.

(5) The corporation shall have standing to appear

before any court in this state which has jurisdiction over an

i npaired or insolvent insurer to which the corporation is or

may becone obligated under this act. Such standi ng shal

extend to all nmatters gernmane to the powers and duties of the
19
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corporation, including but not linmted to, proposals for

reinsuring or guaranteeing the covered policies of the

i mpaired or insolvent insurer and the determ nation of the

covered policies and contractual obligations.

(6) State funds nmay not be allocated or paid to the

cor porati on.

631.914 Assessnents; guaranty fund surcharge. --

(1)(a) To the extent necessary to secure the funds for

t he paynent of covered clainms, other than those referenced in

sub- subparagraph (d)1.b., and also to pay the reasonabl e costs

to adninister the sane, the board, upon certification by the

departnent, shall |evy assessnents on each insurer in the

proportion that the insurer's net direct witten preniuns in

this state bears to the total of said net direct witten

premiuns received in this state by all such workers

conpensation insurers for the precedi ng cal endar year

Assessnents shall be remitted to and adnmini stered by the board

of directors in the nanner specified by the approved plan of

operation. The board shall give each insurer so assessed at

| east 30 days' witten notice of the date the assessnent is

due and payable. Each assessnent shall be a uniform

percentage applicable to the net direct witten prem uns of

each insurer witing workers' conpensation insurance. Prior

to July 1, 1998, the board may | evy assessnents agai nst any

i nsurer, other than a self-insurance fund, and such

assessnents shall not exceed in any cal endar year nore than 2

percent of that insurer's net direct witten premunms in this

state for workers' conpensation insurance during the cal endar

year next preceding the date of such assessments. Prior to

July 1, 1998, the board may | evy assessnents agai nst any

self-insurance fund to fund the obligations and liabilities
20
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assuned by the corporation fromthe Florida Self-Insurance

Fund Guaranty Association and any obligations and liabilities

resulting froma self-insurance fund insolvency prior to that

date. Such assessnment shall not exceed in any cal endar year

nore than 1 percent of that self-insurance fund's net direct

witten premuns in this state for workers' conpensation

i nsurance during the cal endar year next preceding the date of

such assessnents. Effective July 1, 1998, the assessnents

| evi ed agai nst any insurer shall not exceed in any cal endar

year nore than 1.5 percent of that insurer's net direct

witten premuns in this state for workers' conpensation

i nsurance during the cal endar year next preceding the date of

such assessnents.

(b) Assessnents shall be included as an appropriate

factor in the nmaking of rates.

(c) No state funds of any kind shall be allocated or

paid to the corporation

(d)l.a. |If funds from assessnents | evi ed under

par agraph (a), together with funds previously raised, are not

sufficient in any cal endar year to nake all paynents or

rei mbursenents then owing to clainmants, then a guaranty fund

surcharge shall be levied against all insurers in an anpunt

necessary to nmake all paynents or reinbursenents for the

current year.

b. If funds from assessnents agai nst self-insurance

funds, together with those previously raised, are not

sufficient to fund current-year paynents on those covered

cl ai ns assuned by the corporation fromthe Florida

Sel f-I nsurance Fund GQuaranty Association, paynents for clains

of self-insurance funds declared insolvent prior to July 1,

1998, and paynents for clains resulting fromdates of
21
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1| accidents or losses incurred by a self-insurance fund prior to
2| January 1, 1994, a guaranty fund surcharge shall be | evied

3| against all insurers in an anobunt necessary to nake al

4 | paynents or reinbursenents for the current year

5 2. The board shall levy, after verification by the

6 | departnent, a guaranty fund surcharge to be collected by

7 | insurers upon issuance or renewal of policies in the year

8| following the levy of the assessnent. The anpbunt of the

9 | guaranty fund surcharge shall be a uni form percentage of the
10 | next preceding year's direct witten premumfor workers

11 | conpensation i nsurance as deternined by the board and verified
12 | by the departnent. Guaranty fund surcharges shall be remtted
13| to and adninistered by the board of directors in the manner

14 | specified by the approved plan of operation. The board shal

15| give each insurer so surcharged at | east 30 days' witten

16 | notice of the date the surcharge is due and payable. Each

17 | guaranty fund surcharge shall be a uniform percentage

18 | applicable to the net direct witten prenmiuns of each insurer
19 | writing workers' conpensation insurance.

20 3. A guaranty fund surcharge shall neither be included
21| as a factor in the nmaking of rates, nor be included as a

22 | consideration in the Insurance Conmissioner's final rate

23 | order.

24 4, A guaranty fund surcharge shall be a separate line
25| itemon the workers' conpensation insurance prem um statenment
26 | and shall be collected at the sane tine and in the sanme manner
27| as the premium The guaranty fund surcharge shall be a factor
28 in the calculation of the final audit of the policy. Any

29 | overpaynents or under paynents of the guaranty fund surcharge
30| shall be credited or bhilled to the insured. The guaranty fund
31 | surcharge shall not be considered preniumfor purposes of any

22
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1| assessnent or tax, and shall not be reported to the departnent
2] or the licensed statistical agent or rating organi zation as

3| prem um

4 5. The board nmay tenporarily defer, in whole or in

5| part, the guaranty fund surcharge of an insurer if, in the

6 | opi nion of the departnent, paynent of the surcharge woul d

7 | endanger the ability of the insurer to fulfill its contractua
8| obligations. In the case of a self-insurance fund, the

9| trustees of the fund deternined to be endangered nust

10| imediately | evy a surcharge upon the nenbers of that

11| self-insurance fund in an anount sufficient to pay the

12 | surcharge to the corporation

13 (2) The departnent may exenpt any insurer from an

14 | assessnment if an assessment would result in such insurer's

15 ] financial statenment reflecting an anpbunt of capital or surplus
16 | l ess than the m ni num anobunt required by any jurisdiction in
17 | which the insurer is authorized to transact insurance.

18 (3) Any necessary and proper expenses incurred by an
19 | insurer in the investigation, adjustnent, conpronise,
20 | settlenent, denial, or handling of clains assigned to the
21 | insurer shall, upon proper verification by the corporation
22 | entitle the insurer to reinbursenent. Any insurer whose
23 | enpl oyee serves as the staff to the corporation nmay set off
24 | fromits assessnment any necessary and proper expenses incurred
25| by the insurer resulting fromsaid service of its enpl oyee.
26 | An insurer which ceases to engage in the business of witing
27 | property or casualty insurance policies in this state shal
28 | have no right to a refund of any assessnent previously
29 | renitted.
30 (4) Wth respect to self-insurance funds:
31

23
CODI NG Wr ds st+ieken are del etions; words underlined are additions.




Fl ori da House of Representatives - 1997 HB 1933
614- 108A- 97

1 (a) Failure of any self-insurance fund to pay, when

2 | due, an assessnent that has not been deferred constitutes

3| grounds for the departnent to fine the insurer or bring action
4] to suspend, revoke, or fine the self-insurance fund, or both,
5 (b) If any fund does not pay its assessnent, the

6 | corporation has standing and authority to file a civil action
7] and to collect the assessnent against that self-insurance fund
8| directly fromthe nenbers of the self-insurance fund. Any

9| nenber of that self-insurance fund, as of the date of the

10 | assessnent or at any tine in the 3 years next preceding the

11| notice of assessnent, is liable for the assessnent in the

12 | proportion that prem unms paid by the nenber to that

13 | self-insurance fund bear to preniuns paid to the

14 | self-insurance fund by all nenbers of such fund in the sane

15| peri od.

16 (c) The board shall assess nmenbers of the delinquent

17 | self-insurance fund for the assessnent that woul d have been

18 | | evi ed agai nst the delinquent fund for its share of the

19 | assessnent as if the assessnent had not been caused by such
20| fund, and each such nenber is liable in the proportion that
21| premiuns paid by the nenber to the self-insurance fund to
22 | premiuns paid to that self-insurance fund by all nenbers of
23| such fund in that sane period. The corporation may bring suit
24 1in the courts of this state to collect such assessnments.
25 631.916 Plan of operation.--The board of directors
26 | shall prepare and subnit to the department a plan of operation
27 | and any anmendnents to the plan which are necessary or suitable
28 | to assure the fair, reasonable, and equitabl e adninistration
29 | of the corporation. The plan of operation and any anendnents
30| to the plan shall becone effective unless disapproved in
31| witing by the departnent within 30 days after receipt. If the

24
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1| corporation fails to subnmt a plan of operation within 90 days
2| after the appointnent of the new board, the departnent shal
3|inplenent a plan of operation which will be effective unti

4| the board subnits a plan of operation. The plan of operation
5| prepared by the board is subject to periodic review by the

6 | departnent. Al nenber insurers shall conply with the approved
7| plan of operation. The plan of operation nmust, in addition to
8| the requirenents enunerated el sewhere in this part:

9 (1) Establish procedures for handling the assets of

10 | the corporation

11 (2) Establish regular places and tines for neetings of
12 | the board of directors.

13 (3) Establish procedures for keeping records of al

14 | financial transactions of the corporation, its agents, and the
15 | board of directors.

16 (4) Establish procedures for |levying and collecting

17 | assessnents and defi ci ency surcharges.

18 (5) Establish procedures to allow injured workers to
19 | nake clains and to adjust and pay such cl ai ns.
20 (6) Establish additional provisions necessary or
21 | proper for executing the powers and duties of the association.
22 631.917 Prevention of insolvencies.--To aid in the
23 | detection and prevention of insolvencies or inpairnents:
24 (1)(a) The board may make reasonabl e and | awf ul
25| investigation into the practices of any third-party
26 | admini strator or service conpany for a self-insurance fund
27 | decl ared insolvent by the court.
28 (b) If the results of an investigation reasonably |ead
29| to a finding that certain actions taken or not taken by those
30 | handling, processing, or preparing covered clains for paynment
31| or other benefit pursuant to any workers' conpensation

25
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i nsurance policy, contributed to the insolvency of an insurer

such information may, in the discretion of the board, be

provided to the departnent in an expedited manner

(2) The board of directors may nmake reports and

reconmendations to the departnent upon any matter germane to

the solvency, liquidation, rehabilitation, or conservation of

any nenber insurer or gernmane to the solvency of any insurer

seeking to do insurance business in this state.

(3) The board of directors, in its discretion, nay

notify the departnent of any infornmation indicating that any

nenber insurer nmay be an inpaired or insolvent insurer

(4) The board of directors, in its discretion, nay

request that the departnment order an exami nation of any nenber

i nsurer which the board in good faith believes may be an

i mpaired or insolvent insurer. Wthin 30 days after receipt

of such a request, the departnent shall begin such an

exam nation. The exam nation may be conducted as a Nationa

Associ ation of | nsurance Conmi ssioners exanination or may be

conducted by such persons as the I nsurance Conmi ssi oner

desi gnates. The cost of such exanination shall be paid by the

corporation and the exanmination report shall be treated in a

manner similar to other exanination reports pursuant to s.

624.319. In no event nay such exam nation report be rel eased

to the board of directors before its release to the public,

but this requirenent does not preclude the departnent from

conplying with s. 631.398(2). The departnent shall notify the

board of directors when the exanination is conpleted. The

request for an exam nation shall be kept on file by the

depart nent.
(5) The board is authorized to assist and aid the

departnent, in any manner consistent with existing | aws and
26
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1| this chapter, in the departnent's investigation or referra

2| for prosecution of those whose action or inaction may have

3| contributed to the inpairnent or insolvency of the insurer

4 (6) The board nmay nmake recommendations to the

5| departnent for the detection and prevention of insurer

6 | i nsol venci es.

7 631.918 |Immunity.--There is no liability on the part
8| of, and a cause of action nay not arise against, the

9| corporation, its agents or enpl oyees, or nenbers of its board
10| of directors, or the departnent or its agents or enpl oyees,
11| for any action taken by themin the performance of their

12 | powers and duties under this section, unless such action is
13| found to be a violation of antitrust |aws, was in bad faith,
14 | or was undertaken with nalicious purpose or in a manner

15| exhibiting wanton and willful disregard of human rights,

16 | safety, or property.

17 631.919 Prohibited advertisenent of solicitation.--A
18 | person may not nmke, publish, dissem nate, adverti se,

19 | circulate, or place before the public, or cause, directly or
20| indirectly, to be nade, published, dissem nated, circul ated,
21| or placed before the public, in any print, television, or

22 | broadcast nedia, or in any circular, letter, panphlet, or

23 | publication of any kind, a statenment or announcenent that uses
24 | the existence of the Florida Wrkers' Conpensation |nsurance
25| Guaranty Association, Incorporated, to induce an enpl oyer to
26 | purchase nmenbership in or insurance froma nenber insurer

27 631. 921 Departnment powers.--The corporation shall be
28 | subject to exanination by the departnent. By March 1 of each
29 | year, the board of directors shall cause a financial report to
30| be filed with the departnent for the i mediately precedi ng

31| cal endar year in a formapproved by the departnent.

27
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1 631.922 Liability of nenbers of an inpaired

2| self-insurance fund for unpaid clains.--This act may not be

3| construed to reduce the liability of a nenber of an inpaired
4 | self-insurance fund for the nenber's liability under s.

51 624. 4621 or s. 624.476.

6 631.923 Effect of paid clains.--

7 (1) Any person who recovers under this part is

8 | considered to have assigned his or her rights under the policy
9] to the corporation to the extent of his or her recovery from
10| the corporation. Every insured or clainmnt seeking the

11 | protection of this part shall cooperate with the corporation
12 [ to the sanme extent as the insured or clainant would have been
13| required to cooperate with the insolvent insurer. The

14 | corporation has no cause of action against the insured of the
15| insolvent insurer for any sunms the insured has paid out except
16 | such causes of action as the insolvent insurer would have had
17| if the suns had been paid by the insolvent insurer

18 (2) The receiver, liquidator, or statutory successor

19| of an insolvent insurer is bound by settlenents of covered

20| clains by the corporation. The court having jurisdiction shal
21 | grant such clainms priority equal to that to which the cl ai mant
22 | woul d have been entitled, in the absence of this part, against
23| the assets of the insolvent insurer. The expenses of the

24 | association or sinmlar organization in handling clains nust be
25| accorded the sane priority as the liquidator's expenses.

26 (3) The corporation shall periodically file with the
27 | receiver or liquidator of the insolvent insurer statenents of
28 | the covered clains paid by the corporation and estimates of

29 | anticipated clains on the corporation, which shall preserve
30| the rights of the corporation against the assets of the

31| insolvent insurer.

28
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1 (4) Any release of the corporation and its insured

2| must clearly state whether or not any claimfiled with the

3| receiver in excess of the liability of the corporation under
4| s. 631.57 is waived.

5 631.924 Stay of proceedings; reopening of default

6 | judgnents.--All proceedings in which the insolvent

7| self-insurance fund is a party or is obligated to defend a

8| party in any court or before any quasi-judicial body or

9| adm nistrative board in this state nmust be stayed for 6

10 | nonths, or such additional period fromthe date the insol vency
11 ] is adjudicated, by a court of conpetent jurisdiction to allow
12 | proper defense by the association of all pending causes of

13| action as to any covered clains. The stay nmay be extended for
14| a period of tine greater than 6 nonths upon proper application
15| to a court of conpetent jurisdiction. The association, either
16 | on its own behalf or on behalf of the insured, may apply to
17 | have any judgnent, order, decision, verdict, or finding based
18 | on the default of the insolvent self-insurance fund or its

19| failure to defend an insured set aside by the sane court or
20| adnini strator that nmade the judgnent, order, decision
21 | verdict, or finding and may defend against the claimon the
22 | nerits. If the association so requests, the stay of
23 | proceedi ngs nmay be shortened or waived.
24 631.926 Attorney's fees.--The provisions of s. 627.428
25| providing for an attorney's fee are inapplicable to any claim
26 | presented to the corporation under this part, unless the
27 | corporation denies, by affirmative action other than delay, a
28 | covered claimor a portion thereof.
29 631. 927 Assunption of liability.--Notwithstanding s.
30| 631.913, the corporation shall assune the liability for the
31| paynent of the workers' conpensation indemity and nedica

29
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benefits that are due to clainants covered by the Certified

Pul pwood Deal ers Sel f-1nsurers Fund. The corporation shal

assess the forner nenbers of the Certified Pul pwood Deal ers

Self-Insurers Fund pursuant to the provisions of this act.
Section 17. Section 631.996, Florida Statutes, is
renunbered as section 631.928, Florida Statutes, and is

anended to read:
631. 928 631996 Florida Wrkers' Conpensation

| nsurance Quaranty Associ ati on Goup—SetH—tnsurance—fund
Account . --Notwi t hstandi ng the provisions of s. 215.3207, the

Fl orida Wrkers' Conpensation |nsurance Guaranty Associ ation

Gotp—SetH—tnsurance—Fund Account is hereby created, to be
managed by the Florida Wrkers' Conpensation |nsurance &oetp

SetHH—tnsurance—+und Guaranty Associ ation. Funds shall be
credited to the fund as provided in chapter 93-415, Laws of

Florida, or simlar legislation, to be used for the purposes
set forth therein.

Section 18. Section 631.929, Florida Statutes, is
created to read

631.929 El ection of renedies.--An injured worker who
has a date of accident which occurred before January 1, 1994,

and is not receiving benefits due under chapter 440 due to the

i nsolvency of a self-insurance fund or its successors,

regardl ess of the date declared insolvent by the court, nay

elect to seek nedical care, treatnent, and attendance, and

conpensation required under ss. 440.15 and 440.16 fromthe

corporation and forego the renedy to seek benefits fromhis

enpl oyer or the insolvent self-insurance fund. An enpl oyee

who so elects may be required to obtain nedical care

treatnent, and attendance through a nanaged care pl an

conporting with the requirenent of s. 440.134 if the plan of
30
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operation so provides. An injured worker has 60 days to seek

benefits fromthe corporation upon ratification by the

corporation of his right to elect a renedy under this part.

If the injured worker elects to pursue his renedy under the

provisions of this part, the corporation may, with the

agreenent of the injured enpl oyee, pay a | unp-sum paynent in

exchange for the corporation's and enployer's rel ease from

liability for future nedical and conpensati on expenses, as

wel |l as any other benefit provided under chapter 440.

However, there shall be no entitlenent to attorney's fees,

penalties, interest, or costs to be paid on any claim

presented to the corporation under this part. This section

shall not create any cause of action agai nst any enpl oyer who

pur chased workers' conpensation i nsurance coverage pursuant to
s. 440. 38.

Section 19. Section 631.997, Florida Statutes, is
renunbered as section 631.931, Florida Statutes, and is

amended to read:

631. 931 631997 Reports and reconmmendati ons by board;
public records exenption. --

(1) Reports and recommendati ons nade by the Board of
Directors of the Florida Wrkers' Conpensation |nsurance
SeH—tnsurance—+Fund Guaranty Association to the Departnent of
| nsurance under s. 631.917 631495 upon any matter germane to

t he solvency, liquidation, rehabilitation, or conservation of
any nenber insurer seH—nsurance—fund are confidential and
exenpt fromthe provisions of s. 119.07(1) and s. 24(a), Art.
| of the State Constitution until the ternination of a
del i nquency proceedi ng.

(2) The Legislature finds that it is a public
necessity that reports and reconmendati ons nmade by the Board

31
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of Directors of the Florida Wrkers' Conpensation |nsurance
SeH—tnsurance—fFund Guaranty Associ ation which are provided to
the Departnent of Insurance pursuant to s. 631.917 631+95
regardi ng the sol vency, liquidation, rehabilitation, or
conservation of any nenber insurer seH—insturance—funrd be hel d
confidential and exenpt fromthe public records |aw unti

ternm nation of a delinquency proceedi ng. Rel ease of such
reports and recomrendati ons regardi ng the insolvency or

i mpai rnent of an i nsurer a—seH—insurance—fund before the
departnment further investigated and took action on the matter
could negatively affect the econonmic stability of that insurer
fund in that nenbers woul d seek i nsurance coverage el sewhere,
thus further creating financial crisis for that insurer funt.
This would make it even nore difficult to rehabilitate the
fund. Furthernore, there is little public utility in premature
rel ease of such informati on because nonitoring and eval uation
of the departnment's response and actions regardi ng any
affected insurer funt is not significantly inpaired by waiting
until termnation of a delinquency proceeding to rel ease the
reports and recomrendati ons.

Section 20. Section 631.998, Florida Statutes, is
renunbered as section 631.932, Florida Statutes, and is
amended to read:

631. 932 631998 Negotiations; public neetings and
records exenptions.--

(1) Negotiations held between an insurer &
seH—insurance—fund and the Florida Wrkers' Conpensation
| nsur ance SeH—tnsurance—Fund Guaranty Association are exenpt
fromthe provisions of s. 286.011 and s. 24(b), Art. | of the
State Constitution. Docunents related to such negotiations

that reveal identifiable payroll and |oss and individual claim
32
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information are confidential and exenpt fromthe provisions of
s. 119.07(1) and s. 24(a), Art. | of the State Constitution
(2) The Legislature finds that it is a public
necessity that records revealing identifiable payroll and | oss
and individual claiminformation regarding an insurer &
seH—insurance—fund held by the Florida Wrkers' Conpensation
| nsur ance SetH—tnsurance—Fund Guaranty Association be held
confidential and exenpt fromthe public records |aw, and that
negoti ati ons between the insurer seH—insurance—fund and t he
cor porati on assectatt+oerr be held confidential and exenpt from

the public neetings law. If this information were revealed to
the public, sensitive financial information gathered for the
pur poses of deternmining, for exanple, the best course of
action regarding potential |iquidation or rehabilitation of an

i nsurer a—fund would be available to all corporation
assoctat+on nmenbers and funrd conpetitors. FThis—woutd—Foster

If negotiation sessions were public, sensitive, proprietary
busi ness information could be reveal ed regardi ng the vari ous
contracts necessary to administer the corporation assoeciatiof,
t hereby inpeding the corporation's asseeciation—s ability to
function effectively and efficiently.

Section 21. Sections 631.90, 631.905, 631.91, 631.915,
631.92, 631.925, 631.93, 631.935, 631.94, 631.945, 631.95,
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631. 955, 631.96, 631.965, 631.97, 631.975, 631.98, 631.985,
631.99, and 631.995, Florida Statutes, are hereby repeal ed.
Section 22. This act shall take effect July 1, 1997.
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