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Florida Senate - 1998 SB 1972
By Senator Lee

23- 955A- 98
A bill to be entitled
An act relating to workers' conpensation
anending s. 440.09, F.S.; providing a standard
for rebutting a presunption that an enpl oyee's
injury was caused by intoxication or influence
of drugs; providing an effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Subsection (7) of section 440.09, Florida
Statutes, is anended to read:

440. 09 Coverage. - -

(7)(a) To ensure that the workplace is a drug-free
environnent and to deter the use of drugs and al cohol at the
wor kpl ace, if the enployer has reason to suspect that the
injury was occasioned prinmarily by the intoxication of the
enpl oyee or by the use of any drug, as defined in this
chapter, which affected the enpl oyee to the extent that the
enpl oyee's nornmal faculties were inpaired, and the enpl oyer
has not inplenented a drug-free workpl ace pursuant to ss.

440. 101 and 440. 102, the enployer nmay require the enployee to
submt to a test for the presence of any or all drugs or
al cohol in his or her system

(b) If the enployee has, at the tine of the injury, a
bl ood al cohol |evel equal to or greater than the |evel
specified in s. 316.193, or if the enployee has a positive
confirmation of a drug as defined in this act, it is presuned
that the injury was occasioned prinmarily by the intoxication
of, or by the influence of the drug upon, the enployee. |If the
enpl oyer has inplenented a drug-free workplace, this

presunption nay be rebutted only by evidence that there is no
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reasonabl e hypothesis that the intoxication or drug influence

contributed to the injury.In the absence of a drug-free

wor kpl ace program this presunption nmay be rebutted by cl ear
and convi nci ng evidence that the intoxication or influence of
the drug did not contribute to the injury. Percent by weight
of al cohol in the blood nust be based upon grans of al coho
per 100 nmilliliters of blood. If the results are positive, the
testing facility nust mmintain the specinen for a m ni num of
90 days. Bl ood serum may be used for testing purposes under
this chapter; however, if this test is used, the presunptions
under this section do not arise unless the blood al cohol |evel
is proved to be nedically and scientifically equivalent to or
greater than the conparabl e bl ood al cohol |evel that woul d
have been obtained if the test were based on percent by weight
of alcohol in the blood. However, if, before the accident, the
enpl oyer had actual know edge of and expressly acqui esced in
the enpl oyee's presence at the workplace while under the
i nfluence of such al cohol or drug, the presunptions specified
in this subsection do not apply.

(c) If the injured worker refuses to subnmit to a drug
test, it shall be presuned in the absence of clear and
convi ncing evidence to the contrary that the injury was
occasioned prinmarily by the influence of drugs.

(d) The division shall provide by rule for the
aut hori zati on and regul ati on of drug-testing poli cies,
procedures, and nethods. Testing of injured enployees shal
not conmence until such rul es are adopt ed.

Section 2. This act shall take effect July 1, 1998 and
shall apply to any cause of action or petition for benefits
filed on or after that date.
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SENATE SUMVARY

Provi des standards for rebutting a Presu tion regarding
an enpl oyee who is |n%ured whi | € intoxicated or uSing

drugs, for purposes of workers' conpensation
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